Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
08/23/2025 12:36 AM CDT

THIS BOOK CONTAINS THE OFFICIAL
REPORTS OF CASES
DECIDED BETWEEN
JUNE 5, 2020 and SEPTEMBER 3, 2020

IN THE

Supreme Court of Nebraska

NEBRASKA REPORTS
VOLUME CCCVI

PEGGY POLACEK
OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
2025






TABLE OF CONTENTS
For this Volume

MEMBERS OF THE APPELLATE COURTS . ................. \%
JuDpICIAL DISTRICTS AND DISTRICT JUDGES . ............ vi
JubiciAaL DiSTRICTS AND COUNTY JUDGES . ............ viii
SEPARATE JUVENILE COURTS AND JUDGES ............... X
WORKERS’ COMPENSATION COURT AND JUDGES ........... X
ATTORNEYS ADMITTED . . .\ vii ettt e iieee e X1
TABLE OF CASESREPORTED . ... .............oiuu... Xiil

LisT oF CASES DISPOSED OF BY

FILED MEMORANDUM OPINION . . ... Xvii
List oF CASES DisPOSED OF WITHOUT OPINION . ........ XiX
List oF CASES ON PETITION FOR FURTHER REVIEW ...... XX1
CASES REPORTED . . . .o ittt i e 1

HEADNOTES CONTAINED IN THIS VOLUME . ............ 977

- 1ii -






SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

MicHAEL G. HEavican, Chief Justice
LINDSEY MILLER-LERMAN, Associate Justice
WiLLiAM B. CasseL, Associate Justice
STEPHANIE F. STACY, Associate Justice
JEFFREY J. FUNKE, Associate Justice
JONATHAN J. PAPIK, Associate Justice

JoHN R. FREUDENBERG, Associate Justice

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

FRANKIE J. MOORE, Chief Judge

MicHAEL W. PIRTLE, Associate Judge
FraNcIE C. RIEDMANN, Associate Judge
Riko E. BisHOP, Associate Judge

Davip K. ARTERBURN, Associate Judge
Lawrence E. WELCH, Jr., Associate Judge

PEGGY POLACEK . ....... ... .. ... ... ... .. .... Reporter
WENDY WUSSOW . . oottt e e e Clerk
COREY STEEL . ..., State Court Administrator



JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Vicky L. Johnson ....................... Wilber
Ricky A. Schreiner ............ ... ...... Beatrice
Julie D. Smith ....... ... .. .. ... L Tecumseh

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
George A. Thompson .................... Papillion
Michael A. Smith ....................... Plattsmouth
Stefanie A. Martinez . .................... Papillion
Nathan B. Cox .......... ... ... .. ...... Papillion

Third District
Counties in District: Lancaster

Judges in District City

John A. Colborn . ....................... Lincoln
JodiL.Nelson ......................... Lincoln
Robert R. Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A.Maret .......................... Lincoln
Susan I. Strong . ....... ... ... . Lincoln
DarlaS.Ideus .......................... Lincoln
Kevin R. McManaman ................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B.Randall ........................ Omaha
J. Michael Coffey .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... ... ... ... Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... .. .. ... Omaha
W. Russell Bowie III .................... Omaha
Leigh Ann Retelsdorf .................... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha
James M. Masteller . ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke .................... ... Columbus
James C. Stecker . ........... ... .. ... ... Seward
Rachel A. Daugherty .................... Aurora
Christina M. Marroquin . ................. Wahoo



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Bryan C. Meismer . ..................... Hartington

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson . ....................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Mark J. Young ....... ... ... ... Grand Island
JohnH.Marsh ...................... ... Kearney
Ryan C. Carson ......................... Kearney
Andrew C. Butler ....................... Grand Island

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

James E. Doyle IV . ... ... .. ... ... ... Lexington
David W. Urbom . ....................... McCook
Richard A. Birch . ....................... North Platte
Michael E. Piccolo ...................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Leo P. Dobrovolny . ..................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman . .................... Alliance
Andrea D. Miller ....................... Gering
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm ............ ... ... .... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
Todd J. Hutton ......................... Papillion
PaTricia A. Freeman ..................... Papillion
David J. Partsch ..................... ... Nebraska City

Third District
Counties in District: Lancaster

Judges in District City

Laurie J. Yardley . ........... ... .. ... .... Lincoln
Timothy C. Phillips ..................... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley ............. .. ... .. ... Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter ....................... Lincoln
Joseph E. Dalton . ....................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Marcena M. Hendrix .................... Omaha
Darryl R.Lowe ....... ... ... ... .. ..... Omaha
John E. Huber ........ .. ... ... ... .. ... Omaha
Jeffrey L. Marcuzzo ..................... Omaha
Craig Q. McDermott .. ................... Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ............. ... ...... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn .................... ... Omaha
Stephanie R. Hansen .. ................... Omaha
Stephanie S. Shearer .. ................... Omaha
Grant A. Forsberg ....................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ....... ... .. ... .. ..... Columbus
Linda S. Caster Senff .................... Aurora
C.JoPetersen ...............oiiiin... Seward
Stephen R-W. Twiss .................. ... Central City
Andrew R. Lange ....................... Wahoo
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

Kurt T.Rager ......... ... .. .. .. ... .... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth J. Vampola ..................... Fremont
Francis W. Barron IIT . ................... Blair

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

James J. Orr . ... ... .. Valentine
Tami K. Schendt .. ...................... Broken Bow
Kale B. Burdick ........................ O’Neill

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ....... .. .. .. .. ... ... Grand Island
John P. Rademacher ..................... Kearney
Alfred E. Corey III . ........ .. .. ... ..... Grand Island

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ....................... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ....................... North Platte
Edward D. Steenburg . ................... Ogallala
Anne M. Paine ............. .. ... ... ... McCook
Jeffrey M. Wightman .................... Lexington
JoelB.Jay ....... ... .. ... L. North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden ....................... Gering
Randin R. Roland ....................... Sidney
Russell W. Harford ...................... Chadron
Kris D. Mickey .......... ... .. ... ... .... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City
Vernon Daniels ........................... Omaha
Matthew R. Kahler ..................... ... Omaha
Chad M. Brown ............ ... .. ... ... Omaha
Mary M. Z. Stevens ....................... Omaha
Amy N. Schuchman ....................... Omaha
Lancaster County
Judges City
Linda S. Porter ....... ... ... .. .. .. .. ..... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder .......................... Lincoln
Elise M. W. White ........................ Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B. O’Neal ......................... Papillion

WORKERS” COMPENSATION
COURT AND JUDGES

Judges City

James R.Coe .......... ... . ... ... ... ..... Omaha
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ......... ... ... .. Lincoln
Dirk V.Block ........... ... ... ... ... .. ... Lincoln
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Admitted Since the Publication of Volume 305
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WILLIAM BARFIELD
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-19-384: State v. Buttercase. Affirmed. Papik, J. Freudenberg,
J., not participating.

No. S-19-717: Jenkins v. Long. Affirmed in part, and in part
reversed. Stacy, J. Freudenberg, J., not participating.

No. S-19-998: State v. Barrera. Affirmed. Per Curiam.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-20-151: State v. Harris. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-20-179: In re Estate of Boettcher. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-20-199: JHD, LLC v. North Central Servs. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-200: 420 South 11th Corp. v. North Central Servs.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-201: McLovin, LLC v. North Central Servs. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-202: United Fire & Cas. Co. v. North Central Serv.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-203: State Farm Fire & Cas. Co. v. Metropolitan
Util. Dist. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-20-206: Old Market Niche v. North Central Servs. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-207: Will v. North Central Servs. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-20-292: State v. Jacob. Motion of appellant for summary
dismissal sustained; appeal dismissed. See § 2-107(B)(1).

No. S-20-302: Ely v. Smith. Motion of appellees for summary
dismissal sustained; appeal dismissed. See § 2-107(B).

No. S-20-303: State v. Pullens. Appeal dismissed. See
§ 2-107(A)(2).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-19-075: Goodwin v. Goodwin. Petition of appellant for
further review denied on June 24, 2020.

No. A-19-124: Christensen v. Sherbeck, 28 Neb. App. 332 (2020).
Petition of appellants for further review denied on July 8, 2020.

No. S-19-240: State v. Madren, 28 Neb. App. 533 (2020). Petition
of appellant for further review sustained on August 19, 2020.

No. A-19-252: Ellis v. Ellis. Petition of appellant for further
review denied on June 17, 2020.

No. A-19-274: State v. Knight. Petition of appellant for further
review denied on August 12, 2020.

No. A-19-330: In re Estate of McConnell, 28 Neb. App. 303
(2020). Petition of appellee for further review denied on June 25,
2020.

No. A-19-359: State v. Urbina. Petition of appellant for further
review denied on July 14, 2020.

No. A-19-379: Bryant v. Bryant, 28 Neb. App. 362 (2020).
Petition of appellant for further review denied on June 23, 2020, as
untimely. See § 2-102(F)(1).

No. A-19-394: State v. Reyes. Petition of appellant for further
review denied on July 8, 2020.

No. A-19-403: State v. Sessions. Petition of appellant for further
review denied on June 2, 2020.

No. S-19-423: In re Interest of Leyton C. & Landyn C., 28 Neb.
App. 95 (2020). Petition of appellee for further review sustained on
June 17, 2020.

No. S-19-423: In re Interest of Leyton C. & Landyn C., 28 Neb.
App. 95 (2020). Petition of guardian ad litem for further review sus-
tained on June 17, 2020.

No. A-19-449: Sawo v. Battle Creek Mut. Ins. Co. Motions of
appellant filed June 24, 2020, construed as requests for further review
denied on June 29, 2020. See § 2-102(G)(1).

No. S-19-472: Grothen v. Grothen, 28 Neb. App. 505 (2020).
Petition of appellant for further review sustained on August 10, 2020.

No. A-19-484: Anderson Excavating Co. v. City of Omaha.
Petition of appellant for further review denied on August 19, 2020.
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PETITIONS FOR FURTHER REVIEW

No. A-19-510: Barnett v. Happy Cab Co., 28 Neb. App. 438
(2020). Petition of appellees for further review denied on July 29,
2020.

No. A-19-518: State v. Nation. Petition of appellant for further
review denied on June 10, 2020.

No. A-19-531: State v. Britt. Petition of appellant for further
review denied on June 24, 2020.

No. A-19-537: State v. Huff. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-551: State v. Frith. Petition of appellant for further
review denied on July 8, 2020.

No. A-19-572: State v. Cramer, 28 Neb. App. 469 (2020). Petition
of appellant for further review denied on July 8, 2020.

No. A-19-589: State v. Pozehl. Petition of appellant for further
review denied on July 8, 2020.

No. A-19-612: Koch v. St. Paul Equipment. Petition of appellant
for further review denied on June 8, 2020.

No. A-19-630: State v. Harms. Petition of appellant for further
review denied on July 20, 2020.

No. A-19-636: State v. Coleman. Petition of appellant for further
review denied on June 29, 2020.

No. A-19-641: State v. Miranda-Henriquez. Petition of appellant
for further review denied on July 14, 2020.

No. A-19-659: In re Interest of Rylee Y. Petition of appellant for
further review denied on July 1, 2020.

No. A-19-659: In re Interest of Rylee Y. Petition of appellee Julie
Y. for further review denied on July 1, 2020.

No. A-19-662: State v. Harris. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-668: In re Interest of Aiyauna Y. et al. Petition of
appellant for further review denied on June 25, 2020.

No. A-19-693: State v. McGuire, 28 Neb. App. 516 (2020).
Petition of appellant for further review denied on August 26, 2020.

No. A-19-703: In re Interest of Le Antonaé D. et al., 28 Neb.
App. 144 (2020). Petition of appellant for further review denied on
June 17, 2020.

No. A-19-745: Trisha L. v. J. Michael S. Petition of appellant for
further review denied on June 24, 2020.

No. A-19-752: State v. Janousek. Petition of appellant for further
review denied on August 4, 2020.

No. A-19-793: McGuire v. Troia. Petition of appellant for further
review denied on August 19, 2020.
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PETITIONS FOR FURTHER REVIEW

No. A-19-812: In re Interest of T.J.W. Petition of appellant pro
se for further review denied on June 4, 2020. See § 2-102(F)(1).

No. A-19-818: State v. Probst. Petition of appellant for further
review denied on July 29, 2020.

No. A-19-825: Erpelding v. Southall. Petition of appellant for
further review denied on August 13, 2020.

No. A-19-848: In re Interest of Juan C. Petition of appellant for
further review denied on June 15, 2020.

No. A-19-861: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on June 11, 2020.

No. A-19-868: Pearce v. Mutual of Omaha Ins. Co., 28 Neb.
App. 410 (2020). Petition of appellants for further review denied on
July 8, 2020.

No. A-19-882: State v. Smith. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-887: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on June 11, 2020.

No. A-19-888: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on June 11, 2020.

No. A-19-900: State v. Rogers. Petition of appellant for further
review denied on May 29, 2020.

Nos. A-19-912, A-19-917, A-19-918: State v. Wade. Petitions of
appellant for further review denied on August 26, 2020.

No. A-19-927: In re Interest of Justin L. & Jordan L. Petition
of appellant for further review denied on June 8, 2020.

No. A-19-940: State v. Richards. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-950: In re Interest of Susannah G. Petition of appel-
lant for further review denied on August 26, 2020.

No. A-19-952: State v. Callahan. Petition of appellant for further
review denied on June 29, 2020.

No. A-19-955: State v. Georges. Petition of appellant for further
review denied on August 12, 2020.

No. A-19-956: In re Interest of Kentrell W. Petition of appellant
for further review denied on August 12, 2020.

No. A-19-1012: In re Interest of Justin P. et al. Petition of appel-
lant for further review denied on June 9, 2020.

No. A-19-1053: State v. Jones. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-1061: State v. White. Petition of appellant for further
review denied on August 12, 2020.
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PETITIONS FOR FURTHER REVIEW

No. A-19-1086: State v. Eichorst. Petition of appellant for further
review denied on June 22, 2020.

Nos. A-19-1120, A-19-1121: State v. Esai P., 28 Neb. App. 226
(2020). Petitions of appellee for further review denied on June 25,
2020.

No. A-19-1126: State v. Yanga. Petition of appellant for further
review denied on July 20, 2020.

No. A-19-1220: State v. McNeil. Petition of appellant for further
review denied on August 4, 2020.

No. A-20-060: Gray v. Frakes. Petition of appellant for further
review denied on July 23, 2020.

No. A-20-117: Muhammad v. State. Petition of appellant for fur-
ther review denied on June 23, 2020, as premature. See § 2-102(F)(1).

No. A-20-117: Muhammad v. State. Petition of appellant for fur-
ther review denied on August 4, 2020.

No. A-20-134: State v. Camacho. Petition of appellant for further
review denied on August 19, 2020.

No. A-20-136: State v. Camacho. Petition of appellant for further
review denied on August 19, 2020.

No. A-20-251: In re Guardianship of Amanda D. Petition of
appellants for further review denied on June 8, 2020.

No. A-20-328: In re Interest of Jimmy T. Petition of appellant
for further review denied on August 12, 2020.

No. A-20-388: In re Interest of Draygon W. et al. Petition of
appellant for further review denied on August 12, 2020.
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Administrative Law: Judgments: Appeal and Error. A judgment or
final order rendered by a district court in a judicial review pursuant to
the Administrative Procedure Act may be reversed, vacated, or modified
by an appellate court for errors appearing on the record.

. When reviewing an order of a district court under
the A Admmlstratlve Procedure Act for errors appearing on the record, the
inquiry is whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unreasonable.
Administrative Law: Judgments. Whether an agency decision con-
forms to the law is by definition a question of law.

Administrative Law: Statutes: Appeal and Error. The meaning and
interpretation of statutes and regulations are questions of law for which
an appellate court has an obligation to reach an independent conclusion
irrespective of the decision made by the court below.

Administrative Law: Appeal and Error. An issue that has not been
presented in the petition for judicial review has not been properly pre-
served for consideration by the district court.

Appeal and Error. An appellate court will not consider an issue on
appeal that was not passed upon by the trial court.
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Statutes: Legislature: Presumptions: Judicial Construction. In deter-
mining the meaning of a statute, the applicable rule is that when the
Legislature enacts a law affecting an area which is already the subject
of other statutes, it is presumed that it did so with full knowledge of the
preexisting legislation and the decisions of the Nebraska Supreme Court
construing and applying that legislation.

Statutes. Statutory language is to be given its plain and ordinary
meaning.

Public Assistance: Words and Phrases. For the purposes of state or
local public benefits eligibility under Neb. Rev. Stat. § 4-108 (Reissue
2012), “lawfully present” means the alien classifications under 8 U.S.C.
§ 1621(a)(1), (2), and (3) (2012).

Public Assistance: Legislature. In order to affirmatively provide a state
public benefit to aliens not lawfully present in the United States, as
authorized by 8 U.S.C. § 1621(d) (2012), the Legislature must make a
positive or express statement extending eligibility by reference to immi-
gration status.

Constitutional Law: Federal Acts: States. Under the Supremacy
Clause of the U.S. Constitution, state law that conflicts with federal law
is invalid.

Statutes: Words and Phrases. It is not for the courts to supply missing
words or sentences to a statute to supply that which is not there.
Statutes: Appeal and Error. The rules of statutory interpretation require
an appellate court to give effect to the entire language of a statute, and
to reconcile different provisions of the statutes so they are consistent,
harmonious, and sensible.

_ . An appellate court gives effect to all parts of a statute and
avoids rejecting as superfluous or meaningless any word, clause, or
sentence.

Administrative Law: Statutes. For purposes of construction, a rule
or regulation of an administrative agency is generally treated like a
statute.

: . Properly adopted and filed regulations have the effect of
statutory law.

Constitutional Law. Nebraska’s separation of powers clause prohibits
the three governmental branches from exercising the duties and preroga-
tives of another branch.

. The separation of powers clause prevents a branch from delegat-
ing its own duties or prerogatives except as the constitution directs or
permits.

Appeals from the District Court for Lancaster County: KEvIN

R. McMANAMAN, Judge. Affirmed.
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CASSEL, J.
[. INTRODUCTION

A federal statute' and its Nebraska counterpart> make non-
citizens, who are not “lawfully present,”? ineligible for state
public benefits unless the State “affirmatively provides”* for
eligibility. In these consolidated Administrative Procedure Act®
appeals, we determine whether the language of the Young
Adult Bridge to Independence Act (YABI)® sufficiently made
several noncitizen applicants eligible for all public benefits
of the Bridge to Independence program (B2I). A state agency
ruled them ineligible, and on appeal, the district court affirmed.
On appeal to this court, we affirm. We also reject their consti-
tutional challenge to an agency regulation.’

II. BACKGROUND
Before we summarize the proceedings, a brief introduction
to YABI and B2I will be helpful.

! See 8 U.S.C. § 1621 (2012).

2 See Neb. Rev. Stat. §§ 4-108 to 4-113 (Reissue 2012 & Cum. Supp. 2018).
3 See §§ 1621(d) and 4-108.

4§ 1621(d). See § 4-108.

> See Neb. Rev. Stat. §§ 84-901 to 84-920 and 84-933 to 84-948 (Reissue
2014 & Cum. Supp. 2018).

® See Neb. Rev. Stat. §§ 43-4501 to 43-4514 (Reissue 2016, Cum. Supp.
2018 & Supp. 2019).

7 See 395 Neb. Admin. Code, ch. 10, § 003.02 (2014).
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1. YABI anp B2I

YABI was enacted in 2013% in response to the federal
Fostering Connections to Success and Increasing Adoptions
Act of 2008.° The purpose of YABI is to “support former state
wards in transitioning to adulthood, becoming self-sufficient,
and creating permanent relationships.”! YABI, in turn, created
B2I, Nebraska’s extended foster care program.'' The program
is available to a young adult who is at least 19 years old,
who was adjudicated to be a juvenile under Neb. Rev. Stat.
§ 43-247(3)(a) (Reissue 2016), who satisfies the education/
work requirement, who is a Nebraska resident, and who does
not meet the level of care for a nursing facility.'> B2I offers
support services such as medical care, foster care maintenance
payments, and case management services until the former ward
turns 21 years old."* We now turn to the procedural history in
these consolidated appeals.

2. AGENCY PROCEEDINGS

E.M., Kevin Vasquez Perez, and Walter Hernandez Marroquin
(applicants) are Guatemalan citizens, who fled to Nebraska as
minors. Each was adjudicated by the juvenile court, pursuant to
§ 43-247(3)(a), and each was placed in foster care.

Before each applicant turned 19 years of age, he applied
to the Nebraska Department of Health and Human Services
(DHHS) for B2I. At the time of each application, the applicant
had already received special immigrant juvenile (SIJ) status
from the U.S. Citizenship and Immigration Services. DHHS
denied each of the applications, because each applicant failed
to meet the “citizenship/lawful presence requirements.”

8 2013 Neb. Laws, L.B. 216 (formerly known as Young Adult Voluntary
Services and Support Act).

® Pub. L. No. 110-351, § 1, 122 Stat. 3949.
10 See § 43-4502.

1 See § 43-4501 et seq.

12 See § 43-4504.

13 See § 43-4505.
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Applicants requested fair hearings with DHHS. At the hear-
ing, the parties presented evidence and made arguments. In
DHHS’ order, it reasoned that because a person not “lawfully
present” in the United States shall not be provided public ben-
efits and applicants were neither U.S. citizens nor qualified
aliens, they were not eligible for B2I.

3. DiSTRICT COURT APPEAL

Applicants filed timely petitions for review to the district
court for Lancaster County. The parties stipulated to joinder
of applicants’ petitions for review. Applicants made two argu-
ments. First, they asserted that the omission of a citizenship
requirement and the inclusion of a case management service
that offers immigration assistance showed a clear intent to
extend public benefits to those not “lawfully present.” Second,
because DHHS promulgated a regulation that they claimed
added an eligibility requirement not provided in YABI, they
asserted that it violated the separation of powers clause of the
Nebraska Constitution. '

The district court began its analysis by discussing the rel-
evant federal statutes. The court observed that under § 1621,
aliens are not eligible for state or local public benefits unless
they qualify under an enumerated alien status.'’ But, the court
recognized, under § 1621(d), the State can provide benefits to
those not otherwise eligible through the enactment of a state
law that “affirmatively provides for such eligibility.”

The court reasoned that because there was no affirmative
language in YABI to include those not “lawfully present” to
receive public benefits, applicants were not eligible for B2I.
It explained that applicants’ argument-that the inclusion of
an immigration assistance service in the program provided
eligibility to those with SIJ status-“require[d] an inference
not warranted by the statutory language or scheme.” It stated
that providing the immigration assistance service to those

14 See Neb. Const. art. 11, § 1.
15 See 8 U.S.C. § 1641 (2012).
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ineligible for the program does not automatically convert an
individual into someone who is eligible. It remarked that the
generic language of the statute did not rise to the level of
affirmative language by the Legislature to provide eligibility
for those individuals.
The court analyzed applicants’ argument regarding the addi-
tional eligibility regulation. It stated:
In other words, that regulation explains that if a person
does not meet the citizenship/lawful presence require-
ment, the Department may nevertheless assist the young
adult in obtaining the necessary state court findings for
status adjustment application (after which that the young
adult may achieve an appropriate status under § 1621(a)
to receive public benefits).

It concluded that the regulation did not change the language or

meaning of the program. It affirmed DHHS’ denial of appli-

cants’ participation in B2I.

Each of the applicants filed a timely appeal, which, pursu-
ant to the parties’ stipulation, the Nebraska Court of Appeals
consolidated for briefing and disposition. Later, we granted
applicants’ petition to bypass the Court of Appeals. '

III. ASSIGNMENTS OF ERROR

Applicants assign, restated, that the district court erred in
(1) determining that citizenship or immigration status is rel-
evant to eligibility for B2I; (2) affirming DHHS’ determination
that because each applicant was not a citizen or qualified alien,
he was not eligible; and (3) failing to strike down the eligibil-
ity regulation on the basis that it violated the separation of
powers clause of the Nebraska Constitution.

IV. STANDARD OF REVIEW
[1-3] A judgment or final order rendered by a district court
in a judicial review pursuant to the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate

16 See Neb. Ct. R. App. P. § 2-102(B) (rev. 2015).
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court for errors appearing on the record.'”” When reviewing an
order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable. '8
Whether an agency decision conforms to the law is by defini-
tion a question of law."

[4] The meaning and interpretation of statutes and regula-
tions are questions of law for which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below.?

V. ANALYSIS
The federal Immigration and Nationality Act (INA)?' defines
many terms, including “alien”? and “national of the United
States.”? Federal statutes also use lengthy terms, such as “an
alien who is not lawfully present,”* to describe the status of
particular individuals. Following the lead of the California
Supreme Court and purely for the sake of brevity, we refer to
such individuals as “unlawful aliens.”?
The overarching question that we must answer is whether
applicants were eligible for B2I.

7 McManus Enters. v. Nebraska Liquor Control Comm., 303 Neb. 56, 926
N.W.2d 660 (2019).

¥ Id.

Y Id.

2 In re Application No. OP-0003, 303 Neb. 872, 923 N.W.2d 653 (2019).
21 See 8 U.S.C. § 1101 et seq. (2012).

See § 1101(a)(3) (“term ‘alien’ means any person not a citizen or national

of the United States”™).

2 See § 1101(a)(22) (“term ‘national of the United States’ means (A) a
citizen of the United States, or (B) a person who, though not a citizen of
the United States, owes permanent allegiance to the United States”).

24 See 8 U.S.C. §§ 1621(d) and 1623 (2012).

25 See Martinez v. Regents of University of Cal., 50 Cal. 4th 1277, 241 P.3d
855, 117 Cal. Rptr. 3d 359 (2010).

22
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1. ARGUMENTS NOT CONSIDERED

On appeal to this court, applicants make several argu-
ments—two of which DHHS challenges as being outside the
scope of applicants’ petitions for review filed in the district
court. DHHS first challenges the argument that because § 1621
does not apply to unlawful aliens in foster care services under
the juvenile court jurisdiction, it does not apply to unlaw-
ful aliens in extended foster care. DHHS also challenges the
argument that B2l is an in-kind service, necessary for life and
safety, which, applicants argue, is an exempt public benefit.

[5] As DHHS correctly notes, an Administrative Procedure
Act statute dictates that a petition for review must set forth
the “petitioner’s reasons for believing that relief should be
granted.”?® Thus, we have said that an issue that has not been
presented in the petition for judicial review has not been prop-
erly preserved for consideration by the district court.?”’

We agree that neither argument was raised in the amended
petitions for review filed in the district court. Each broadly
stated that “[DHHS has] incorrectly and unlawfully deter-
mined that [applicants are] not eligible for extended foster
care benefits . . . .” We agree with DHHS that this broad
assertion did not properly preserve the challenged arguments
for review.

[6] This, in turn, dictates that we should not consider either
argument. An appellate court will not consider an issue on
appeal that was not passed upon by the trial court.?® Therefore,
we will not address them.

2. FEDERAL AND STATE

STATUTORY LIMITATIONS
Before we can determine if applicants are eligible for B2I,
we must determine whether the federal and state statutory

% § 84-917(2)(b)(vi).
¥ Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804 N.W.2d 611 (2011).

8 Thorson v. Nebraska Dept. of Health & Human Servs., 274 Neb. 322, 740
N.W.2d 27 (2007).
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limitations on providing state public benefits to noncitizens
apply to YABI. And before undertaking that analysis, we first
recall the relevant federal and state statutes.

(a) PRWORA

In 1996, Congress passed the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA).*
PRWORA prohibited an alien who is not a “qualified alien (as
defined in [8 U.S.C. § 1641])” from receiving any “Federal
public benefit.”*" It did so “[n]otwithstanding any other provi-
sion of law”?! but with certain exceptions.*?

Pertinent to the appeal before us, PRWORA also declared
certain individuals to be ineligible for any state or local pub-
lic benefit.** It provided that an alien who is not (1) a quali-
fied alien (as defined by § 1641), (2) a nonimmigrant under
the INA, or (3) an alien paroled into the United States under
the INA for less than 1 year, is not eligible for any state or
local public benefit.** Like the prohibition on federal pub-
lic benefits, the prohibition on state public benefits applies
“[n]otwithstanding any other provision of law”* but with
specified exceptions.?*

Applicants concede that they are “not considered qualified
aliens for the purposes of PRWORA.”*"” They also concede that
they are “not specifically listed under PRWORA as qualified to
receive those benefits meeting the definition of state or local
public benefits.”?*

2 Pub. L. No. 104-193, § 1, 110 Stat. 2105.
% See 8 U.S.C. § 1611(a) (2012).

3.

2 See § 1611(b).

3 See § 1621(a).

M Id.

3 1d.

3 See § 1621(b) and (d).

37 Brief for appellants at 16.

B 1d. at 16-17.
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At the heart of the case before us is PRWORA’s provi-
sion creating an exception allowing states to extend state and
local public benefits to unlawful aliens. We quote it in full, as
follows:

A State may provide that an alien who is not law-
fully present in the United States is eligible for any
State or local public benefit for which such alien would
otherwise be ineligible under subsection (a) of this sec-
tion only through the enactment of a State law after
August 22, 1996, which affirmatively provides for such
eligibility.?’

In this exception, the key terms are “alien who is not lawfully
present in the United States” and “affirmatively provides.”*

(b) L.B. 403

In 2009, the Nebraska Legislature enacted the state law
equivalent of PRWORA as part of L.B. 403.%' Tt provided
that “[n]otwithstanding any other provisions of law, . . . no
state agency or political subdivision of the State of Nebraska
shall provide public benefits to a person not lawfully present
in the United States.”* In order to verify lawful presence,
an applicant for public benefits must attest that he or she is
a U.S. citizen or that he or she is a qualified alien and law-
fully present.*

(c) Interpreting YABI
[7] We must interpret YABI consistently with PRWORA
and its Nebraska counterpart. In determining the meaning of a
statute, the applicable rule is that when the Legislature enacts
a law affecting an area which is already the subject of other
statutes, it is presumed that it did so with full knowledge of

¥ §1621(d).

40 See id.

412009 Neb. Laws, L.B. 403, §§ 1 to 6 (codified at §§ 4-108 to 4-113).
2§ 4-108(1).

8§ 4-111(1).
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the preexisting legislation and the decisions of the Nebraska
Supreme Court construing and applying that legislation.** The
Legislature enacted YABI in 2016, 7 years after it adopted
L.B. 403 and 20 years after Congress enacted PRWORA. No
subsequent legislation has been enacted to limit or broaden
PRWORA or its Nebraska counterpart. Applicants concede, as
they must, that YABI “should be read in conjunction with the
PRWORA and L.B. 403.”%

[8] We do so using our well-settled principle: Statutory
language is to be given its plain and ordinary meaning.*® Both
§§ 1621 and 4-108 proclaim that they apply “[n]otwithstanding
any other provision[] of law.” When the Legislature enacted
YABI, it did so with full knowledge that §§ 1621 and 4-108
limited public benefits to citizens and “lawfully present” 