Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
12/16/2025 04:48 PM CST

THIS BOOK CONTAINS THE OFFICIAL
REPORTS OF CASES
DECIDED BETWEEN
JUNE 5, 2020 and SEPTEMBER 3, 2020

IN THE

Supreme Court of Nebraska

NEBRASKA REPORTS
VOLUME CCCVI

PEGGY POLACEK
OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
2025






TABLE OF CONTENTS
For this Volume

MEMBERS OF THE APPELLATE COURTS . ................. \%
JuDpICIAL DISTRICTS AND DISTRICT JUDGES . ............ vi
JubiciAaL DiSTRICTS AND COUNTY JUDGES . ............ viii
SEPARATE JUVENILE COURTS AND JUDGES ............... X
WORKERS’ COMPENSATION COURT AND JUDGES ........... X
ATTORNEYS ADMITTED . . .\ vii ettt e iieee e X1
TABLE OF CASESREPORTED . ... .............oiuu... Xiil

LisT oF CASES DISPOSED OF BY

FILED MEMORANDUM OPINION . . ... Xvii
List oF CASES DisPOSED OF WITHOUT OPINION . ........ XiX
List oF CASES ON PETITION FOR FURTHER REVIEW ...... XX1
CASES REPORTED . . . .o ittt i e 1

HEADNOTES CONTAINED IN THIS VOLUME . ............ 977

- 1ii -






SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

MicHAEL G. HEavican, Chief Justice
LINDSEY MILLER-LERMAN, Associate Justice
WiLLiAM B. CasseL, Associate Justice
STEPHANIE F. STACY, Associate Justice
JEFFREY J. FUNKE, Associate Justice
JONATHAN J. PAPIK, Associate Justice

JoHN R. FREUDENBERG, Associate Justice

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

FRANKIE J. MOORE, Chief Judge

MicHAEL W. PIRTLE, Associate Judge
FraNcIE C. RIEDMANN, Associate Judge
Riko E. BisHOP, Associate Judge

Davip K. ARTERBURN, Associate Judge
Lawrence E. WELCH, Jr., Associate Judge

PEGGY POLACEK . ....... ... .. ... ... ... .. .... Reporter
WENDY WUSSOW . . oottt e e e Clerk
COREY STEEL . ..., State Court Administrator



JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Vicky L. Johnson ....................... Wilber
Ricky A. Schreiner ............ ... ...... Beatrice
Julie D. Smith ....... ... .. .. ... L Tecumseh

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
George A. Thompson .................... Papillion
Michael A. Smith ....................... Plattsmouth
Stefanie A. Martinez . .................... Papillion
Nathan B. Cox .......... ... ... .. ...... Papillion

Third District
Counties in District: Lancaster

Judges in District City

John A. Colborn . ....................... Lincoln
JodiL.Nelson ......................... Lincoln
Robert R. Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A.Maret .......................... Lincoln
Susan I. Strong . ....... ... ... . Lincoln
DarlaS.Ideus .......................... Lincoln
Kevin R. McManaman ................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B.Randall ........................ Omaha
J. Michael Coffey .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... ... ... ... Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... .. .. ... Omaha
W. Russell Bowie III .................... Omaha
Leigh Ann Retelsdorf .................... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha
James M. Masteller . ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke .................... ... Columbus
James C. Stecker . ........... ... .. ... ... Seward
Rachel A. Daugherty .................... Aurora
Christina M. Marroquin . ................. Wahoo



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Bryan C. Meismer . ..................... Hartington

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson . ....................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Mark J. Young ....... ... ... ... Grand Island
JohnH.Marsh ...................... ... Kearney
Ryan C. Carson ......................... Kearney
Andrew C. Butler ....................... Grand Island

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

James E. Doyle IV . ... ... .. ... ... ... Lexington
David W. Urbom . ....................... McCook
Richard A. Birch . ....................... North Platte
Michael E. Piccolo ...................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Leo P. Dobrovolny . ..................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman . .................... Alliance
Andrea D. Miller ....................... Gering
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm ............ ... ... .... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
Todd J. Hutton ......................... Papillion
PaTricia A. Freeman ..................... Papillion
David J. Partsch ..................... ... Nebraska City

Third District
Counties in District: Lancaster

Judges in District City

Laurie J. Yardley . ........... ... .. ... .... Lincoln
Timothy C. Phillips ..................... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley ............. .. ... .. ... Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter ....................... Lincoln
Joseph E. Dalton . ....................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Marcena M. Hendrix .................... Omaha
Darryl R.Lowe ....... ... ... ... .. ..... Omaha
John E. Huber ........ .. ... ... ... .. ... Omaha
Jeffrey L. Marcuzzo ..................... Omaha
Craig Q. McDermott .. ................... Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ............. ... ...... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn .................... ... Omaha
Stephanie R. Hansen .. ................... Omaha
Stephanie S. Shearer .. ................... Omaha
Grant A. Forsberg ....................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ....... ... .. ... .. ..... Columbus
Linda S. Caster Senff .................... Aurora
C.JoPetersen ...............oiiiin... Seward
Stephen R-W. Twiss .................. ... Central City
Andrew R. Lange ....................... Wahoo
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

Kurt T.Rager ......... ... .. .. .. ... .... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth J. Vampola ..................... Fremont
Francis W. Barron IIT . ................... Blair

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

James J. Orr . ... ... .. Valentine
Tami K. Schendt .. ...................... Broken Bow
Kale B. Burdick ........................ O’Neill

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ....... .. .. .. .. ... ... Grand Island
John P. Rademacher ..................... Kearney
Alfred E. Corey III . ........ .. .. ... ..... Grand Island

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ....................... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ....................... North Platte
Edward D. Steenburg . ................... Ogallala
Anne M. Paine ............. .. ... ... ... McCook
Jeffrey M. Wightman .................... Lexington
JoelB.Jay ....... ... .. ... L. North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden ....................... Gering
Randin R. Roland ....................... Sidney
Russell W. Harford ...................... Chadron
Kris D. Mickey .......... ... .. ... ... .... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City
Vernon Daniels ........................... Omaha
Matthew R. Kahler ..................... ... Omaha
Chad M. Brown ............ ... .. ... ... Omaha
Mary M. Z. Stevens ....................... Omaha
Amy N. Schuchman ....................... Omaha
Lancaster County
Judges City
Linda S. Porter ....... ... ... .. .. .. .. ..... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder .......................... Lincoln
Elise M. W. White ........................ Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B. O’Neal ......................... Papillion

WORKERS” COMPENSATION
COURT AND JUDGES

Judges City

James R.Coe .......... ... . ... ... ... ..... Omaha
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ......... ... ... .. Lincoln
Dirk V.Block ........... ... ... ... ... .. ... Lincoln
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Admitted Since the Publication of Volume 305
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-19-384: State v. Buttercase. Affirmed. Papik, J. Freudenberg,
J., not participating.

No. S-19-717: Jenkins v. Long. Affirmed in part, and in part
reversed. Stacy, J. Freudenberg, J., not participating.

No. S-19-998: State v. Barrera. Affirmed. Per Curiam.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-20-151: State v. Harris. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-20-179: In re Estate of Boettcher. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-20-199: JHD, LLC v. North Central Servs. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-200: 420 South 11th Corp. v. North Central Servs.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-201: McLovin, LLC v. North Central Servs. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-202: United Fire & Cas. Co. v. North Central Serv.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-203: State Farm Fire & Cas. Co. v. Metropolitan
Util. Dist. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. S-20-206: Old Market Niche v. North Central Servs. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. S-20-207: Will v. North Central Servs. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-20-292: State v. Jacob. Motion of appellant for summary
dismissal sustained; appeal dismissed. See § 2-107(B)(1).

No. S-20-302: Ely v. Smith. Motion of appellees for summary
dismissal sustained; appeal dismissed. See § 2-107(B).

No. S-20-303: State v. Pullens. Appeal dismissed. See
§ 2-107(A)(2).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-19-075: Goodwin v. Goodwin. Petition of appellant for
further review denied on June 24, 2020.

No. A-19-124: Christensen v. Sherbeck, 28 Neb. App. 332 (2020).
Petition of appellants for further review denied on July 8, 2020.

No. S-19-240: State v. Madren, 28 Neb. App. 533 (2020). Petition
of appellant for further review sustained on August 19, 2020.

No. A-19-252: Ellis v. Ellis. Petition of appellant for further
review denied on June 17, 2020.

No. A-19-274: State v. Knight. Petition of appellant for further
review denied on August 12, 2020.

No. A-19-330: In re Estate of McConnell, 28 Neb. App. 303
(2020). Petition of appellee for further review denied on June 25,
2020.

No. A-19-359: State v. Urbina. Petition of appellant for further
review denied on July 14, 2020.

No. A-19-379: Bryant v. Bryant, 28 Neb. App. 362 (2020).
Petition of appellant for further review denied on June 23, 2020, as
untimely. See § 2-102(F)(1).

No. A-19-394: State v. Reyes. Petition of appellant for further
review denied on July 8, 2020.

No. A-19-403: State v. Sessions. Petition of appellant for further
review denied on June 2, 2020.

No. S-19-423: In re Interest of Leyton C. & Landyn C., 28 Neb.
App. 95 (2020). Petition of appellee for further review sustained on
June 17, 2020.

No. S-19-423: In re Interest of Leyton C. & Landyn C., 28 Neb.
App. 95 (2020). Petition of guardian ad litem for further review sus-
tained on June 17, 2020.

No. A-19-449: Sawo v. Battle Creek Mut. Ins. Co. Motions of
appellant filed June 24, 2020, construed as requests for further review
denied on June 29, 2020. See § 2-102(G)(1).

No. S-19-472: Grothen v. Grothen, 28 Neb. App. 505 (2020).
Petition of appellant for further review sustained on August 10, 2020.

No. A-19-484: Anderson Excavating Co. v. City of Omaha.
Petition of appellant for further review denied on August 19, 2020.

- XX1 -



- Xxii -

PETITIONS FOR FURTHER REVIEW

No. A-19-510: Barnett v. Happy Cab Co., 28 Neb. App. 438
(2020). Petition of appellees for further review denied on July 29,
2020.

No. A-19-518: State v. Nation. Petition of appellant for further
review denied on June 10, 2020.

No. A-19-531: State v. Britt. Petition of appellant for further
review denied on June 24, 2020.

No. A-19-537: State v. Huff. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-551: State v. Frith. Petition of appellant for further
review denied on July 8, 2020.

No. A-19-572: State v. Cramer, 28 Neb. App. 469 (2020). Petition
of appellant for further review denied on July 8, 2020.

No. A-19-589: State v. Pozehl. Petition of appellant for further
review denied on July 8, 2020.

No. A-19-612: Koch v. St. Paul Equipment. Petition of appellant
for further review denied on June 8, 2020.

No. A-19-630: State v. Harms. Petition of appellant for further
review denied on July 20, 2020.

No. A-19-636: State v. Coleman. Petition of appellant for further
review denied on June 29, 2020.

No. A-19-641: State v. Miranda-Henriquez. Petition of appellant
for further review denied on July 14, 2020.

No. A-19-659: In re Interest of Rylee Y. Petition of appellant for
further review denied on July 1, 2020.

No. A-19-659: In re Interest of Rylee Y. Petition of appellee Julie
Y. for further review denied on July 1, 2020.

No. A-19-662: State v. Harris. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-668: In re Interest of Aiyauna Y. et al. Petition of
appellant for further review denied on June 25, 2020.

No. A-19-693: State v. McGuire, 28 Neb. App. 516 (2020).
Petition of appellant for further review denied on August 26, 2020.

No. A-19-703: In re Interest of Le Antonaé D. et al., 28 Neb.
App. 144 (2020). Petition of appellant for further review denied on
June 17, 2020.

No. A-19-745: Trisha L. v. J. Michael S. Petition of appellant for
further review denied on June 24, 2020.

No. A-19-752: State v. Janousek. Petition of appellant for further
review denied on August 4, 2020.

No. A-19-793: McGuire v. Troia. Petition of appellant for further
review denied on August 19, 2020.
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PETITIONS FOR FURTHER REVIEW

No. A-19-812: In re Interest of T.J.W. Petition of appellant pro
se for further review denied on June 4, 2020. See § 2-102(F)(1).

No. A-19-818: State v. Probst. Petition of appellant for further
review denied on July 29, 2020.

No. A-19-825: Erpelding v. Southall. Petition of appellant for
further review denied on August 13, 2020.

No. A-19-848: In re Interest of Juan C. Petition of appellant for
further review denied on June 15, 2020.

No. A-19-861: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on June 11, 2020.

No. A-19-868: Pearce v. Mutual of Omaha Ins. Co., 28 Neb.
App. 410 (2020). Petition of appellants for further review denied on
July 8, 2020.

No. A-19-882: State v. Smith. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-887: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on June 11, 2020.

No. A-19-888: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on June 11, 2020.

No. A-19-900: State v. Rogers. Petition of appellant for further
review denied on May 29, 2020.

Nos. A-19-912, A-19-917, A-19-918: State v. Wade. Petitions of
appellant for further review denied on August 26, 2020.

No. A-19-927: In re Interest of Justin L. & Jordan L. Petition
of appellant for further review denied on June 8, 2020.

No. A-19-940: State v. Richards. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-950: In re Interest of Susannah G. Petition of appel-
lant for further review denied on August 26, 2020.

No. A-19-952: State v. Callahan. Petition of appellant for further
review denied on June 29, 2020.

No. A-19-955: State v. Georges. Petition of appellant for further
review denied on August 12, 2020.

No. A-19-956: In re Interest of Kentrell W. Petition of appellant
for further review denied on August 12, 2020.

No. A-19-1012: In re Interest of Justin P. et al. Petition of appel-
lant for further review denied on June 9, 2020.

No. A-19-1053: State v. Jones. Petition of appellant for further
review denied on June 30, 2020.

No. A-19-1061: State v. White. Petition of appellant for further
review denied on August 12, 2020.



- XXiV -

PETITIONS FOR FURTHER REVIEW

No. A-19-1086: State v. Eichorst. Petition of appellant for further
review denied on June 22, 2020.

Nos. A-19-1120, A-19-1121: State v. Esai P., 28 Neb. App. 226
(2020). Petitions of appellee for further review denied on June 25,
2020.

No. A-19-1126: State v. Yanga. Petition of appellant for further
review denied on July 20, 2020.

No. A-19-1220: State v. McNeil. Petition of appellant for further
review denied on August 4, 2020.

No. A-20-060: Gray v. Frakes. Petition of appellant for further
review denied on July 23, 2020.

No. A-20-117: Muhammad v. State. Petition of appellant for fur-
ther review denied on June 23, 2020, as premature. See § 2-102(F)(1).

No. A-20-117: Muhammad v. State. Petition of appellant for fur-
ther review denied on August 4, 2020.

No. A-20-134: State v. Camacho. Petition of appellant for further
review denied on August 19, 2020.

No. A-20-136: State v. Camacho. Petition of appellant for further
review denied on August 19, 2020.

No. A-20-251: In re Guardianship of Amanda D. Petition of
appellants for further review denied on June 8, 2020.

No. A-20-328: In re Interest of Jimmy T. Petition of appellant
for further review denied on August 12, 2020.

No. A-20-388: In re Interest of Draygon W. et al. Petition of
appellant for further review denied on August 12, 2020.
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Administrative Law: Judgments: Appeal and Error. A judgment or
final order rendered by a district court in a judicial review pursuant to
the Administrative Procedure Act may be reversed, vacated, or modified
by an appellate court for errors appearing on the record.

. When reviewing an order of a district court under
the A Admmlstratlve Procedure Act for errors appearing on the record, the
inquiry is whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unreasonable.
Administrative Law: Judgments. Whether an agency decision con-
forms to the law is by definition a question of law.

Administrative Law: Statutes: Appeal and Error. The meaning and
interpretation of statutes and regulations are questions of law for which
an appellate court has an obligation to reach an independent conclusion
irrespective of the decision made by the court below.

Administrative Law: Appeal and Error. An issue that has not been
presented in the petition for judicial review has not been properly pre-
served for consideration by the district court.

Appeal and Error. An appellate court will not consider an issue on
appeal that was not passed upon by the trial court.




10.

11.

12.

13.

14.

15.

16.

17.

18.

S0

306 NEBRASKA REPORTS
E.M. v. NEBRASKA DEPT. OF HEALTH & HUMAN SERVS.
Cite as 306 Neb. 1

Statutes: Legislature: Presumptions: Judicial Construction. In deter-
mining the meaning of a statute, the applicable rule is that when the
Legislature enacts a law affecting an area which is already the subject
of other statutes, it is presumed that it did so with full knowledge of the
preexisting legislation and the decisions of the Nebraska Supreme Court
construing and applying that legislation.

Statutes. Statutory language is to be given its plain and ordinary
meaning.

Public Assistance: Words and Phrases. For the purposes of state or
local public benefits eligibility under Neb. Rev. Stat. § 4-108 (Reissue
2012), “lawfully present” means the alien classifications under 8 U.S.C.
§ 1621(a)(1), (2), and (3) (2012).

Public Assistance: Legislature. In order to affirmatively provide a state
public benefit to aliens not lawfully present in the United States, as
authorized by 8 U.S.C. § 1621(d) (2012), the Legislature must make a
positive or express statement extending eligibility by reference to immi-
gration status.

Constitutional Law: Federal Acts: States. Under the Supremacy
Clause of the U.S. Constitution, state law that conflicts with federal law
is invalid.

Statutes: Words and Phrases. It is not for the courts to supply missing
words or sentences to a statute to supply that which is not there.
Statutes: Appeal and Error. The rules of statutory interpretation require
an appellate court to give effect to the entire language of a statute, and
to reconcile different provisions of the statutes so they are consistent,
harmonious, and sensible.

_ . An appellate court gives effect to all parts of a statute and
avoids rejecting as superfluous or meaningless any word, clause, or
sentence.

Administrative Law: Statutes. For purposes of construction, a rule
or regulation of an administrative agency is generally treated like a
statute.

: . Properly adopted and filed regulations have the effect of
statutory law.

Constitutional Law. Nebraska’s separation of powers clause prohibits
the three governmental branches from exercising the duties and preroga-
tives of another branch.

. The separation of powers clause prevents a branch from delegat-
ing its own duties or prerogatives except as the constitution directs or
permits.

Appeals from the District Court for Lancaster County: KEvIN

R. McMANAMAN, Judge. Affirmed.
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CASSEL, J.
[. INTRODUCTION

A federal statute' and its Nebraska counterpart> make non-
citizens, who are not “lawfully present,”? ineligible for state
public benefits unless the State “affirmatively provides”* for
eligibility. In these consolidated Administrative Procedure Act®
appeals, we determine whether the language of the Young
Adult Bridge to Independence Act (YABI)® sufficiently made
several noncitizen applicants eligible for all public benefits
of the Bridge to Independence program (B2I). A state agency
ruled them ineligible, and on appeal, the district court affirmed.
On appeal to this court, we affirm. We also reject their consti-
tutional challenge to an agency regulation.’

II. BACKGROUND
Before we summarize the proceedings, a brief introduction
to YABI and B2I will be helpful.

! See 8 U.S.C. § 1621 (2012).

2 See Neb. Rev. Stat. §§ 4-108 to 4-113 (Reissue 2012 & Cum. Supp. 2018).
3 See §§ 1621(d) and 4-108.

4§ 1621(d). See § 4-108.

> See Neb. Rev. Stat. §§ 84-901 to 84-920 and 84-933 to 84-948 (Reissue
2014 & Cum. Supp. 2018).

® See Neb. Rev. Stat. §§ 43-4501 to 43-4514 (Reissue 2016, Cum. Supp.
2018 & Supp. 2019).

7 See 395 Neb. Admin. Code, ch. 10, § 003.02 (2014).
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1. YABI anp B2I

YABI was enacted in 2013% in response to the federal
Fostering Connections to Success and Increasing Adoptions
Act of 2008.° The purpose of YABI is to “support former state
wards in transitioning to adulthood, becoming self-sufficient,
and creating permanent relationships.”! YABI, in turn, created
B2I, Nebraska’s extended foster care program.'' The program
is available to a young adult who is at least 19 years old,
who was adjudicated to be a juvenile under Neb. Rev. Stat.
§ 43-247(3)(a) (Reissue 2016), who satisfies the education/
work requirement, who is a Nebraska resident, and who does
not meet the level of care for a nursing facility.'> B2I offers
support services such as medical care, foster care maintenance
payments, and case management services until the former ward
turns 21 years old."* We now turn to the procedural history in
these consolidated appeals.

2. AGENCY PROCEEDINGS

E.M., Kevin Vasquez Perez, and Walter Hernandez Marroquin
(applicants) are Guatemalan citizens, who fled to Nebraska as
minors. Each was adjudicated by the juvenile court, pursuant to
§ 43-247(3)(a), and each was placed in foster care.

Before each applicant turned 19 years of age, he applied
to the Nebraska Department of Health and Human Services
(DHHS) for B2I. At the time of each application, the applicant
had already received special immigrant juvenile (SIJ) status
from the U.S. Citizenship and Immigration Services. DHHS
denied each of the applications, because each applicant failed
to meet the “citizenship/lawful presence requirements.”

8 2013 Neb. Laws, L.B. 216 (formerly known as Young Adult Voluntary
Services and Support Act).

® Pub. L. No. 110-351, § 1, 122 Stat. 3949.
10 See § 43-4502.

1 See § 43-4501 et seq.

12 See § 43-4504.

13 See § 43-4505.
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Applicants requested fair hearings with DHHS. At the hear-
ing, the parties presented evidence and made arguments. In
DHHS’ order, it reasoned that because a person not “lawfully
present” in the United States shall not be provided public ben-
efits and applicants were neither U.S. citizens nor qualified
aliens, they were not eligible for B2I.

3. DiSTRICT COURT APPEAL

Applicants filed timely petitions for review to the district
court for Lancaster County. The parties stipulated to joinder
of applicants’ petitions for review. Applicants made two argu-
ments. First, they asserted that the omission of a citizenship
requirement and the inclusion of a case management service
that offers immigration assistance showed a clear intent to
extend public benefits to those not “lawfully present.” Second,
because DHHS promulgated a regulation that they claimed
added an eligibility requirement not provided in YABI, they
asserted that it violated the separation of powers clause of the
Nebraska Constitution. '

The district court began its analysis by discussing the rel-
evant federal statutes. The court observed that under § 1621,
aliens are not eligible for state or local public benefits unless
they qualify under an enumerated alien status.'’ But, the court
recognized, under § 1621(d), the State can provide benefits to
those not otherwise eligible through the enactment of a state
law that “affirmatively provides for such eligibility.”

The court reasoned that because there was no affirmative
language in YABI to include those not “lawfully present” to
receive public benefits, applicants were not eligible for B2I.
It explained that applicants’ argument-that the inclusion of
an immigration assistance service in the program provided
eligibility to those with SIJ status-“require[d] an inference
not warranted by the statutory language or scheme.” It stated
that providing the immigration assistance service to those

14 See Neb. Const. art. 11, § 1.
15 See 8 U.S.C. § 1641 (2012).
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ineligible for the program does not automatically convert an
individual into someone who is eligible. It remarked that the
generic language of the statute did not rise to the level of
affirmative language by the Legislature to provide eligibility
for those individuals.
The court analyzed applicants’ argument regarding the addi-
tional eligibility regulation. It stated:
In other words, that regulation explains that if a person
does not meet the citizenship/lawful presence require-
ment, the Department may nevertheless assist the young
adult in obtaining the necessary state court findings for
status adjustment application (after which that the young
adult may achieve an appropriate status under § 1621(a)
to receive public benefits).

It concluded that the regulation did not change the language or

meaning of the program. It affirmed DHHS’ denial of appli-

cants’ participation in B2I.

Each of the applicants filed a timely appeal, which, pursu-
ant to the parties’ stipulation, the Nebraska Court of Appeals
consolidated for briefing and disposition. Later, we granted
applicants’ petition to bypass the Court of Appeals. '

III. ASSIGNMENTS OF ERROR

Applicants assign, restated, that the district court erred in
(1) determining that citizenship or immigration status is rel-
evant to eligibility for B2I; (2) affirming DHHS’ determination
that because each applicant was not a citizen or qualified alien,
he was not eligible; and (3) failing to strike down the eligibil-
ity regulation on the basis that it violated the separation of
powers clause of the Nebraska Constitution.

IV. STANDARD OF REVIEW
[1-3] A judgment or final order rendered by a district court
in a judicial review pursuant to the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate

16 See Neb. Ct. R. App. P. § 2-102(B) (rev. 2015).
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court for errors appearing on the record.'”” When reviewing an
order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable. '8
Whether an agency decision conforms to the law is by defini-
tion a question of law."

[4] The meaning and interpretation of statutes and regula-
tions are questions of law for which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below.?

V. ANALYSIS
The federal Immigration and Nationality Act (INA)?' defines
many terms, including “alien”? and “national of the United
States.”? Federal statutes also use lengthy terms, such as “an
alien who is not lawfully present,”* to describe the status of
particular individuals. Following the lead of the California
Supreme Court and purely for the sake of brevity, we refer to
such individuals as “unlawful aliens.”?
The overarching question that we must answer is whether
applicants were eligible for B2I.

7 McManus Enters. v. Nebraska Liquor Control Comm., 303 Neb. 56, 926
N.W.2d 660 (2019).

¥ Id.

Y Id.

2 In re Application No. OP-0003, 303 Neb. 872, 923 N.W.2d 653 (2019).
21 See 8 U.S.C. § 1101 et seq. (2012).

See § 1101(a)(3) (“term ‘alien’ means any person not a citizen or national

of the United States”™).

2 See § 1101(a)(22) (“term ‘national of the United States’ means (A) a
citizen of the United States, or (B) a person who, though not a citizen of
the United States, owes permanent allegiance to the United States”).

24 See 8 U.S.C. §§ 1621(d) and 1623 (2012).

25 See Martinez v. Regents of University of Cal., 50 Cal. 4th 1277, 241 P.3d
855, 117 Cal. Rptr. 3d 359 (2010).

22



-8 -

306 NEBRASKA REPORTS
E.M. v. NEBRASKA DEPT. OF HEALTH & HUMAN SERVS.
Cite as 306 Neb. 1

1. ARGUMENTS NOT CONSIDERED

On appeal to this court, applicants make several argu-
ments—two of which DHHS challenges as being outside the
scope of applicants’ petitions for review filed in the district
court. DHHS first challenges the argument that because § 1621
does not apply to unlawful aliens in foster care services under
the juvenile court jurisdiction, it does not apply to unlaw-
ful aliens in extended foster care. DHHS also challenges the
argument that B2l is an in-kind service, necessary for life and
safety, which, applicants argue, is an exempt public benefit.

[5] As DHHS correctly notes, an Administrative Procedure
Act statute dictates that a petition for review must set forth
the “petitioner’s reasons for believing that relief should be
granted.”?® Thus, we have said that an issue that has not been
presented in the petition for judicial review has not been prop-
erly preserved for consideration by the district court.?”’

We agree that neither argument was raised in the amended
petitions for review filed in the district court. Each broadly
stated that “[DHHS has] incorrectly and unlawfully deter-
mined that [applicants are] not eligible for extended foster
care benefits . . . .” We agree with DHHS that this broad
assertion did not properly preserve the challenged arguments
for review.

[6] This, in turn, dictates that we should not consider either
argument. An appellate court will not consider an issue on
appeal that was not passed upon by the trial court.?® Therefore,
we will not address them.

2. FEDERAL AND STATE

STATUTORY LIMITATIONS
Before we can determine if applicants are eligible for B2I,
we must determine whether the federal and state statutory

% § 84-917(2)(b)(vi).
¥ Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804 N.W.2d 611 (2011).

8 Thorson v. Nebraska Dept. of Health & Human Servs., 274 Neb. 322, 740
N.W.2d 27 (2007).
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limitations on providing state public benefits to noncitizens
apply to YABI. And before undertaking that analysis, we first
recall the relevant federal and state statutes.

(a) PRWORA

In 1996, Congress passed the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA).*
PRWORA prohibited an alien who is not a “qualified alien (as
defined in [8 U.S.C. § 1641])” from receiving any “Federal
public benefit.”*" It did so “[n]otwithstanding any other provi-
sion of law”?! but with certain exceptions.*?

Pertinent to the appeal before us, PRWORA also declared
certain individuals to be ineligible for any state or local pub-
lic benefit.** It provided that an alien who is not (1) a quali-
fied alien (as defined by § 1641), (2) a nonimmigrant under
the INA, or (3) an alien paroled into the United States under
the INA for less than 1 year, is not eligible for any state or
local public benefit.** Like the prohibition on federal pub-
lic benefits, the prohibition on state public benefits applies
“[n]otwithstanding any other provision of law”* but with
specified exceptions.?*

Applicants concede that they are “not considered qualified
aliens for the purposes of PRWORA.”*"” They also concede that
they are “not specifically listed under PRWORA as qualified to
receive those benefits meeting the definition of state or local
public benefits.”?*

2 Pub. L. No. 104-193, § 1, 110 Stat. 2105.
% See 8 U.S.C. § 1611(a) (2012).

3.

2 See § 1611(b).

3 See § 1621(a).

M Id.

3 1d.

3 See § 1621(b) and (d).

37 Brief for appellants at 16.

B 1d. at 16-17.
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At the heart of the case before us is PRWORA’s provi-
sion creating an exception allowing states to extend state and
local public benefits to unlawful aliens. We quote it in full, as
follows:

A State may provide that an alien who is not law-
fully present in the United States is eligible for any
State or local public benefit for which such alien would
otherwise be ineligible under subsection (a) of this sec-
tion only through the enactment of a State law after
August 22, 1996, which affirmatively provides for such
eligibility.?’

In this exception, the key terms are “alien who is not lawfully
present in the United States” and “affirmatively provides.”*

(b) L.B. 403

In 2009, the Nebraska Legislature enacted the state law
equivalent of PRWORA as part of L.B. 403.%' Tt provided
that “[n]otwithstanding any other provisions of law, . . . no
state agency or political subdivision of the State of Nebraska
shall provide public benefits to a person not lawfully present
in the United States.”* In order to verify lawful presence,
an applicant for public benefits must attest that he or she is
a U.S. citizen or that he or she is a qualified alien and law-
fully present.*

(c) Interpreting YABI
[7] We must interpret YABI consistently with PRWORA
and its Nebraska counterpart. In determining the meaning of a
statute, the applicable rule is that when the Legislature enacts
a law affecting an area which is already the subject of other
statutes, it is presumed that it did so with full knowledge of

¥ §1621(d).

40 See id.

412009 Neb. Laws, L.B. 403, §§ 1 to 6 (codified at §§ 4-108 to 4-113).
2§ 4-108(1).

8§ 4-111(1).
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the preexisting legislation and the decisions of the Nebraska
Supreme Court construing and applying that legislation.** The
Legislature enacted YABI in 2016, 7 years after it adopted
L.B. 403 and 20 years after Congress enacted PRWORA. No
subsequent legislation has been enacted to limit or broaden
PRWORA or its Nebraska counterpart. Applicants concede, as
they must, that YABI “should be read in conjunction with the
PRWORA and L.B. 403.”%

[8] We do so using our well-settled principle: Statutory
language is to be given its plain and ordinary meaning.*® Both
§§ 1621 and 4-108 proclaim that they apply “[n]otwithstanding
any other provision[] of law.” When the Legislature enacted
YABI, it did so with full knowledge that §§ 1621 and 4-108
limited public benefits to citizens and “lawfully present” aliens
and required it to “affirmatively provide[]” for eligibility in
order to extend public benefits to unlawful aliens. We will
examine each of these requirements in more detail.

(d) “Lawfully Present”

Because YABI is subject to §§ 1621 and 4-108, we must
determine if applicants were “lawfully present.” They were not.

The Nebraska act does not define “lawfully present.” But
one section requires an applicant to verify lawful presence by
attesting that he or she is either (1) a U.S. citizen or (2) a quali-
fied alien and is lawfully present.*’ This requirement makes it
clear that “lawfully present” refers to an individual’s citizen-
ship or alien immigration status. Because the federal govern-
ment has broad, undoubted power over immigration and the
status of aliens,* we turn to PRWORA for guidance.

“ McEwen v. Nebraska State College Sys., 303 Neb. 552, 931 N.W.2d 120
(2019).

4 Brief for appellants at 18.
4 In re Interest of Jeremy U. et al., 304 Neb. 734, 936 N.W.2d 733 (2020).
9 See § 4-111(1).

“ See Arizona v. United States, 567 U.S. 387, 132 S. Ct. 2492, 183 L. Ed. 2d
351 (2012).
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Although the term is not defined in PRWORA, it appears
only in § 1621, which we have already analyzed, and in
§ 1623. Similar to § 1621, § 1623 states that “an alien who is
not lawfully present in the United States shall not be eligible
on the basis of residence within a State . . . for any postsecond-
ary education benefit . . . .”

In Arizona ex rel. Brnovich v. Maricopa CCCDB,* the
Arizona Supreme Court interpreted § 1623’s “lawfully pres-
ent” requirement as the eligibility required for § 1621(a). It
reasoned that from the context of § 1621(a) and § 1621(d)
that “Congress directly equated aliens ‘not lawfully present’
with those otherwise ‘ineligible under subsection (a).”” It
explained that Congress provided for only certain categories
of aliens to be eligible for state and local public benefits.
Therefore, aliens who do not fall within one of those catego-
ries are not “lawfully present” for the purpose of State or local
public benefits.

[9] We agree with the reasoning of the Arizona Supreme
Court. The context of § 1621 shows clear intent by Congress
to equate those ineligible under § 1621(a) with aliens not
“lawfully present.” With certain exceptions not applicable
here, only the three alien statuses enumerated in § 1621(a)
may receive public benefits. For the purposes of state or
local public benefits eligibility under § 4-108, “lawfully pres-
ent” means the alien classifications under § 1621(a)(1), (2),
and (3).

Applicants have not presented evidence that they qualify as
“lawfully present” aliens under § 1621(a). Applicants are not
qualified aliens under § 1641, nonimmigrants under the INA,
or aliens who were paroled into the United States under the
INA for less than 1 year. Thus, for purposes of § 4-108, appli-
cants were “not lawfully present in the United States.”

4 See Arizona ex rel. Brnovich v. Maricopa CCCDB, 243 Ariz. 539, 416
P.3d 803 (2018).

0 Id. at 541, 416 P.3d at 805.
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(e) “Affirmatively Provides”

Where an alien is not “lawfully present,” state public ben-
efits can be provided only through the enactment of a state law
which “affirmatively provides” for eligibility.”! Because we
have not determined what those words require, we first exam-
ine decisions from other states and then settle the meaning of
the phrase.

(i) Decisions From Other States

In Kaider v. Hamos,> an Illinois court determined the plain
meaning of the phrase by using a dictionary definition. There,
both parties did likewise. One side contended that “affirm-
atively” required specific or express reference to unlawful
aliens; the other urged that it only required an unambiguous
and positive expression of legislative intent to opt out of
§ 1621(a). The Illinois court reasoned that the first argument
went too far, in that Congress did not require express or spe-
cific reference to a specific term. The “better understanding,”
the court said, was that “Congress wanted to prevent the
passive or inadvertent override of [§] 1621(a).”** The court
determined that “[§] 1621(d) is satisfied by any state law that
conveys a positive expression of legislative intent to opt out
of [§] 1621(a) by extending state or local benefits to unlawful
aliens.”* Then, applying this understanding to the Illinois pro-

[33X3

grams’ statutory language, which provided services to “‘non-
citizens’” or “‘noncitizens’ who were not otherwise eligible,”
the court reasoned that the term “noncitizen” left unmodified
was broad enough to encompass unlawful aliens.>® It concluded
that the programs positively conveyed an intent to opt out of

§ 1621(a) and extend certain benefits to unlawful aliens.

5§ 1621(d).

52 Kaider v. Hamos, 2012 IL App. (Ist) 111109, 975 N.E.2d 667, 363 IIL.
Dec. 641 (2012).

3 Id. at 9 14, 975 N.E.2d at 673, 363 IIl. Dec. at 647.
3% Id. at 9 17, 975 N.E.2d at 674, 363 Ill. Dec. at 648.
3 Id. at § 23, 975 N.E.2d at 676, 363 Ill. Dec. at 650.
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In Martinez v. Regents of University of Cal.,”® the California
Supreme Court analyzed whether the California Legislature
affirmatively provided for unlawful aliens to be exempt from
paying nonresident tuition at California state colleges and uni-
versities. There, the California statute “expressly refer[red] to
‘the case of a person without lawful immigration status.””%’
After the court determined that the statute did not violate
§ 1623, it turned to § 1621. It rejected a lower court’s reason-
ing that to “affirmatively provide[]” required the state law
to specify that “illegal aliens” were eligible and to expressly
reference § 1621.%® The court then concluded that “‘in order to
comply, the state statute must expressly state that it applies to
undocumented aliens, rather than conferring a benefit generally
without specifying that its beneficiaries may include undocu-
mented aliens.’””>® Thus, the statute was sufficient to “affirma-
tively provide[]” for unlawful aliens.

(ii) Statutory Interpretation

We agree with the analysis of the California and Illinois
courts. Both courts rejected the notion that to “affirmatively
provide[]” means to include one universal alien status or to
expressly reference § 1621. We further agree that in order to
“affirmatively provide[],” there must be more than confer-
ring a general benefit that would passively include unlaw-
ful aliens.

[10] The plain language of § 1621(d) required the Legislature
to “affirmatively provide[] for such eligibility.” The federal
statute does not require the Legislature to “affirmatively pro-
vide[]” for specific services or services that only unlawful
aliens can use. It requires the Legislature to state who is eli-
gible. In order to affirmatively provide a state public benefit

% See Martinez, supra note 25.

ST Id. at 1295, 241 P.3d at 866, 117 Cal. Rptr. 3d at 373.
8 See id.

3 Id. at 1296, 241 P.3d at 868, 117 Cal. Rptr. 3d at 374.
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to aliens not lawfully present in the United States, as autho-
rized by § 1621(d), the Legislature must make a positive or
express statement extending eligibility by reference to immi-
gration status.

3. APPLICATION TO YABI

Having settled the meaning of § 1621(d) and its Nebraska
equivalent, we turn first to applicants’ two arguments regarding
the “affirmatively provides” requirement. Then, we address the
meaning of § 43-4505(3)(h).

Applicants argue that for two reasons, YABI “affirmatively
provides” for unlawful aliens. Neither is persuasive.

First, they contend that the omission of a lawful pres-
ence requirement evidenced the Legislature’s intent to include
unlawful aliens. They cite our familiar proposition that the
intent of the Legislature is expressed by omission as well as by
inclusion.®® And, they argue, the Legislature did not “include
any deference to the limitations within PRWORA or L.B. 403
within its eligibility requirements.”®!

[11] But as we have already explained, PRWORA and L.B.
403 apply to YABI. Section 1621(d) dictates that to provide
eligibility for a state public benefit to an unlawful alien, the
state must “affirmatively provide[]” for such eligibility. Section
1621(a) denies eligibility “[n]otwithstanding any other provi-
sion of law,” subject to the exception of § 1621(d). Here, the
proposition on which applicants rely conflicts with the federal
statute. Under the Supremacy Clause of the U.S. Constitution,
state law that conflicts with federal law is invalid.®* The fed-
eral statute requires a positive or express statement to include
unlawful aliens for eligibility. An omission cannot qualify as a
positive or express statement.

% See Christine W. v. Trevor W., 303 Neb. 245, 928 N.W.2d 398 (2019).
¢! Brief for appellants at 23.

62 Speece v. Allied Professionals Ins. Co., 289 Neb. 75, 853 N.W.2d 169
(2014).
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Second, applicants argue that the inclusion of a case man-
agement service that assists participants in “[o]btain[ing] the
necessary state court findings and then apply[ing] for [SIJ]
status . . . or apply[ing] for other immigration relief that
the young adult may be eligible for,”® evidenced legisla-
tive intent to provide for unlawful aliens. They contend that
because aliens with and without SIJ status would not qualify
as “lawfully present,” that it “‘expressly’ and ‘unambiguously’
confers a benefit to [unlawful] aliens within the meaning of
PRWORA.”* We disagree.

[12] This provision describes a service, not an eligible
recipient. It is not for the courts to supply missing words
or sentences to a statute to supply that which is not there.®
There is no positive or express statement using words which
describe individuals. We cannot supply what the Legislature
omitted. In Kaider, the statute provided for “‘noncitizens,’”%
and in Martinez, the statute provided for “‘a person without
lawful immigration status.””%” Nothing like that appears in
§ 43-4505(3)(h) or anywhere else in YABI.

Moreover, the Legislature has demonstrated that it knows
how to affirmatively provide for unlawful aliens to receive
public benefits. In § 4-111(3), the Legislature affirmatively pro-
vided for a classification of persons, too lengthy to quote here,
to grant eligibility for a professional or commercial license.
That statute provides an express statement of who is eligible
to receive the benefit. And in that instance, the Legislature
recited that it enacted subsection (3) “pursuant to the authority
provided in [§] 1621(d).”®® Section 4-111(c) certainly qualified

63§ 43-4505(3)(h).
6 Reply brief for appellants at 11.
5 State v. Jedlicka, 305 Neb. 52, 938 N.W.2d 854 (2020).

% Kaider, supra note 52, 2012 IL App. (1st) 111109 at § 23, 975 N.E.2d at
676, 363 Ill. Dec. at 650.

7 Martinez, supra note 25, 50 Cal. 4th at 1296, 241 P.3d at 866, 117 Cal.
Rptr. at 373.

68 See § 4-111(3)(e).
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as an affirmative provision. Section 43-4505(3)(h) simply does
not do so.

As part of this argument, applicants also contend that if
unlawful aliens are not eligible for B2I, then § 43-4505(3)(h)
would be “useless and unnecessary.”® We disagree.

[13,14] Of course, we recognize that some effect must be
given to § 43-4505(3)(h). The rules of statutory interpretation
require an appellate court to give effect to the entire language
of a statute, and to reconcile different provisions of the statutes
so they are consistent, harmonious, and sensible.”® An appellate
court gives effect to all parts of a statute and avoids rejecting as
superfluous or meaningless any word, clause, or sentence.” But
we can do so without judicially rewriting the statute to include
a blanket eligibility provision that is simply not there.

[15,16] In order to reconcile § 43-4505(3)(h), it must be
read in light of relevant state and federal statutes and regula-
tions. Section 1621 required an affirmative provision to make
unlawful aliens eligible for YABI, but the Legislature did not.
Treating unlawful aliens as eligible for all of YABI would
conflict with federal law. But failing to treat § 43-4505(3)(h)
as an exception to YABI would also conflict with federal law.
The INA defines the term “special immigrant.”’?> A federal
regulation allows for an alien to be eligible for SIJ status until
he or she is 21 years old.” Section 43-4514(3) (Cum. Supp.
2014) granted DHHS authority to adopt and promulgate rules
and regulations as needed to carry out YABI. For purposes of
construction, a rule or regulation of an administrative agency
is generally treated like a statute.” Properly adopted and filed

% Reply brief for appellants at 15.

" Hoppens v. Nebraska Dept. of Motor Vehicles, 288 Neb. 857, 852 N.W.2d
331 (2014).

T Id.
7 See 8 U.S.C. § 1101(27)(J).
3 See 8 C.E.R. § 204.11 (2020).

"% McManus Enters., supra note 17.
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regulations have the effect of statutory law.” One of DHHS’
regulations strives to carry out the Legislature’s intent by
assisting an otherwise ineligible young adult in “obtaining the
necessary state court findings and then applying for [SI1J] status
or applying for other immigration relief that the young adult
may be eligible for.””

Because the federal regulation provides for SIJ eligibility
until the alien is 21 years old, the most sensible reading of
§ 43-4505(3)(h) creates an exception where DHHS may offer
immigration assistance to unlawful aliens until they are 21
years old. That reading was adopted by DHHS and promul-
gated in its regulations. By carving out this limited exception
for unlawful aliens to receive immigration assistance, it most
effectively gives effect to every clause of the statute and does
so without creating a conflict with federal law.

4. CHALLENGE TO REGULATION

Applicants argue that DHHS violated Neb. Const. art. II,
§ 1, by “improperly adding a B2I eligibility requirement.””’
Specifically, they attack § 003.02, which states that “[i]n
order to participate in [B2I], a young adult must be a citizen
of the United States or an alien lawfully present in the United
States . . ..”

[17,18] We agree that Nebraska’s separation of powers
clause prohibits the three governmental branches from exer-
cising the duties and prerogatives of another branch.”® The
separation of powers clause prevents a branch from delegating
its own duties or prerogatives except as the constitution directs
or permits.”

But we have already recognized that applicants’ interpreta-
tion of YABI would conflict with federal law, in violation of

.

76 395 Neb. Admin. Code, ch. 10, § 003.02A (2014).

7 Brief for appellants at 26.

8 In re Interest of A.M., 281 Neb. 482, 797 N.W.2d 233 (2011).
7 Id.
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the Supremacy Clause of the U.S. Constitution. As we have
determined, in order to be eligible for B2I, an individual must
be a citizen or “lawfully present.” Section 003.02 is simply
the codification of the PRWORA limitation of federal law that
we have discussed. Under the unique circumstances of the
case before us, DHHS did not violate the separation of powers
clause when promulgating § 003.02.

VI. CONCLUSION

We conclude that the district court did not err in determin-
ing that applicants were not eligible for B2I. Because appli-
cants were not “lawfully present” and the Legislature did not
“affirmatively provide[]” for unlawful aliens to be eligible
under YABI, applicants were ineligible for B2I. We affirm the
judgment of the district court.

AFFIRMED.
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local public benefits eligibility under Neb. Rev. Stat. § 4-108 (Reissue
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gration status.
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. Administrative Law: Statutes: Appeal and Error. The meaning and
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whose resources are insufficient to meet the cost of necessary medi-
cal care.

. A state is not obligated to participate in the Medicaid
program,; however once a state has voluntarily elected to participate, it
must comply with standards and requirements imposed by federal stat-
utes and regulations.

Administrative Law: Statutes. For purposes of construction, a rule
or regulation of an administrative agency is generally treated like a
statute.

: . Properly adopted and filed regulations have the effect of
statutory law.

Administrative Law. Absent a statutory or regulatory indication to the
contrary, language contained in a rule or regulation is to be given its
plain and ordinary meaning.

Federal Acts: Words and Phrases. In interpreting federal statutes, the
word “may” customarily connotes discretion. That connotation is par-
ticularly apt where “may” is used in contraposition to the word “shall.”
Statutes: Words and Phrases. The word “may” when used in a statute
will be given its ordinary, permissive, and discretionary meaning unless
it would manifestly defeat the statutory objective.

Medical Assistance: Federal Acts: States. Because Nebraska did not
elect to extend coverage under 42 U.S.C. § 1396b(v)(4)(A) (2018)
beyond age 18, neither the Children’s Health Insurance Program nor the
former foster care provisions of the Patient Protection and Affordable
Care Act provide coverage where a noncitizen applicant’s immigration
status is not qualified.

Statutes: Appeal and Error. Statutory language is to be given its plain
and ordinary meaning, and an appellate court will not resort to inter-
pretation to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.

Statutes: Words and Phrases. It is not for the courts to supply missing
words or sentences to a statute to supply that which is not there.
Statutes: Legislature: Presumptions. In enacting a statute, the
Legislature must be presumed to have knowledge of all previous legisla-
tion upon the subject.

: . The Legislature is presumed to know the general
condmon surroundmg the subject matter of the legislative enactment,
and it is presumed to know and contemplate the legal effect that accom-
panies the language it employs to make effective the legislation.
Constitutional Law. Nebraska’s separation of powers clause prohibits
the three governmental branches from exercising the duties and preroga-
tives of another branch.
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20. . The separation of powers clause prevents a branch from delegat-
ing its own duties or prerogatives except as the constitution directs
or permits.

21. Constitutional Law: Legislature: Courts: Appeal and Error. The
Nebraska Supreme Court does not sit as a superlegislature to review
the wisdom of legislative acts; that restraint reflects the reluctance
of the judiciary to set policy in areas constitutionally reserved to the
Legislature’s plenary power.

Appeal from the District Court for Lancaster County: KEVIN
R. McMaNAMAN, Judge. Affirmed.

Allison Derr, Robert McEwen, and Sarah Helvey, of
Nebraska Appleseed Center for Law in the Public Interest, for
appellant.

Douglas J. Peterson, Attorney General, and Ryan C. Gilbride
for appellees.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, FUNKE,
Paprik, and FREUDENBERG, JJ.

CASSEL, J.
I. INTRODUCTION
In EXM. v. Nebraska Dept. of Health & Human Servs.
(E.M.)," we held that legislation? creating the bridge to inde-
pendence program (B2I)? did not “affirmatively provide[]”*
eligibility to noncitizen applicants who were not “lawfully
present.” In this Administrative Procedure Act® appeal, J.S.,

' E.M. v. Nebraska Dept. of Health & Human Servs., ante p. 1, 944 N.W.2d
252 (2020).

2 See Neb. Rev. Stat. §§ 43-4501 to 43-4514 (Reissue 2016, Cum. Supp.
2018 & Supp. 2019) (Young Adult Bridge to Independence Act).

3 See § 43-4503(1).
4 See 8 U.S.C. § 1621(d) (2012).
5 See id.

® See Neb. Rev. Stat. §§ 84-901 to 84-920 and 84-933 to 84-948 (Reissue
2014 & Cum. Supp. 2018).
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a noncitizen who was admitted into B2I, challenges the dis-
trict court’s judgment affirming a state agency’s denial of
Medicaid’ eligibility after she reached age 19. Essentially, we
must decide whether the statutes or regulations she cites autho-
rized her participation despite her immigration status and age.
Because they did not, we affirm the judgment.

II. BACKGROUND

1. B21
In EM.,? we briefly introduced B2I, Nebraska’s extended
foster care program, which was created by the Young Adult
Bridge to Independence Act (YABI).’ In this appeal, we rely
upon that description.

2. PRWORA anD L.B. 403

Similarly, in E.M.,"° we extensively discussed the Personal
Responsibility and Work Opportunity Reconciliation Act of
1996 (PRWORA)!" and its Nebraska counterpart.'? As we
explained there, PRWORA declared certain individuals to be
ineligible for any state public benefit."* Like PRWORA’s pro-
hibition on federal public benefits,'* its proscription on state
public benefits applies “[n]otwithstanding any other provision
of law”!® but with specified exceptions.'¢

[1,2] There, we focused on the exception created by
§ 1621(d), which authorized a State to make an “alien who is

7 See Neb. Rev. Stat. § 68-903 (Reissue 2018) (medical assistance program
“shall also be known as [M]edicaid”).

E.M., supra note 1.
° See §§ 43-4501 to 43-4514.

10

8

E.M., supra note 1.

"' Pub. L. No. 104-193, § 1, 110 Stat. 2105.

12 See Neb. Rev. Stat. §§ 4-108 to 4-113 (Reissue 2012 & Cum. Supp. 2018).
13 See § 1621(a).

14 See 8 U.S.C. § 1611 (2012).

5§ 1621(a).

16 See § 1621(b) and (d).
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not lawfully present in the United States” eligible for a State
public benefit by enactment of a State law which “affirma-
tively provides for such eligibility.” First, we determined that
for the purposes of state or local public benefits eligibility
under § 4-108, “lawfully present” means the alien classifi-
cations under § 1621(a)(1), (2), and (3).'7 Second, we held
that in order to affirmatively provide a state public benefit
to aliens not lawfully present in the United States, as autho-
rized by § 1621(d), the Legislature must make a positive or
express statement extending eligibility by reference to immi-
gration status.'®

3. J.S. Anp DHHS

J.S. is a citizen of El Salvador, who fled to Nebraska as a
minor. She was adjudicated in juvenile court! and placed into
foster care. At the time she applied to the Nebraska Department
of Health and Human Services (DHHS) for B2I, she had a
pending application for special immigrant juvenile (SIJ) status.
Upon turning 19 years old, J.S. was accepted into B2I but was
denied Medicaid coverage after her 19th birthday.

She requested a fair hearing with DHHS. At the hearing,
the parties presented evidence and made arguments. In DHHS’
order, it found that she did not meet “the basic requirement[s]
of ‘citizenship or alien status’ required for all Medicaid recipi-
ents.” It upheld the denial of Medicaid benefits.

4. DisTrIiICT COURT
J.S. filed a timely petition for review in the district court. She
argued that she was eligible for Medicaid under the Children’s
Health Insurance Program (CHIP)* and former foster care.?!

7 E.M., supra note 1.
8 1d.
Y See Neb. Rev. Stat. § 43-247(3)(a) (Reissue 2016).

20 See Neb. Rev. Stat. § 68-969(2)(a) (Reissue 2018) (“CHIP means the
Children’s Health Insurance Program established pursuant to 42 U.S.C.
[§] 1397aa et seq.”).

21 See 42 U.S.C. § 1396a(a)(10)(A)(Q)(IX) (2018).
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She also contended that B2I extended medical assistance to all
young adults regardless of immigration status.

The district court disagreed that CHIP or former foster care
supported Medicaid eligibility. The court reasoned: Congress
allowed the states to provide Medicaid benefits to certain law-
fully residing alien children under CHIP, a state could elect to
extend benefits to individuals under 21 years old (and pregnant
women) who are “lawfully residing” aliens,> but Nebraska
chose to limit CHIP to children under 19 years old (and preg-
nant women). Thus, the court concluded that even though J.S.
was considered lawfully residing as defined by CHIP regula-
tions, she exceeded the age limitation when she reached her
19th birthday.

The court then considered whether J.S. could receive
Medicaid under B2I. That program provides several services
to participants, including “[m]edical care under the medical
assistance program for young adults who met the eligibil-
ity requirements of [§] 43-4504 and have signed a voluntary
services and support agreement as provided in [§] 43-4506.”%
The court acknowledged that § 1621(a) declared aliens who
are not qualified aliens, nonimmigrants, or paroled into the
United States for less than 1 year ineligible for State or local
public benefits. And the court recognized that § 1621(d)
authorized an exception where a state law affirmatively pro-
vided for such eligibility. The court concluded that because
the Nebraska Legislature did not affirmatively provide for
unlawful aliens to receive Medicaid benefits under B2I, J.S.
was not entitled to Medicaid benefits. The court noted that
whether J.S. should have been accepted into B2l was not
before the court.

The court affirmed DHHS’ denial of Medicaid benefits.
J.S. filed a timely appeal, and we later granted her petition to
bypass the Nebraska Court of Appeals.?

2 See 42 U.S.C. § 1396b(v)(4)(A) (2018).
3§ 43-4505(1).
24 See Neb. Ct. R. App. P. § 2-102(B) (rev. 2015).
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III. ASSIGNMENTS OF ERROR

J.S. assigns, reordered, that the district court erred in (1)
affirming DHHS’ denial of Medicaid benefits, (2) determining
that citizenship or immigration status was relevant to eligibility
for medical coverage for participants in B2I, and (3) failing to
determine that DHHS’ practice of denying medical coverage to
participants in B2I due to alien status violated the separation of
powers clause of the Nebraska Constitution.

IV. STANDARD OF REVIEW

[3-5] A judgment or final order rendered by a district court
in a judicial review pursuant to the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate
court for errors appearing on the record.” When reviewing an
order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable.?
Whether an agency decision conforms to the law is by defini-
tion a question of law.?’

[6] The meaning and interpretation of statutes and regula-
tions are questions of law for which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below.?®

V. ANALYSIS

1. MEDICAID PARTICIPATION
[7,8] The Medicaid program provides joint federal and state
funding of medical care for individuals whose resources are
insufficient to meet the cost of necessary medical care.”” A

2 McManus Enters. v. Nebraska Liquor Control Comm., 303 Neb. 56, 926
N.W.2d 660 (2019).

2 1d.

Y 1d.

B In re Application No. OP-0003, 303 Neb. 872, 923 N.W.2d 653 (2019).
¥ In re Estate of Vollmann, 296 Neb. 659, 896 N.W.2d 576 (2017).
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state is not obligated to participate in the Medicaid program;
however, once a state has voluntarily elected to participate, it
must comply with standards and requirements imposed by fed-
eral statutes and regulations.

DHHS concedes that Nebraska has “elected to participate
in the Medicaid program™3!' through enactment of the Medical
Assistance Act.3? But it argues that it properly determined J.S.
was not eligible under the applicable statutes and regulations.

Challenging the district court’s judgment affirming DHHS’
denial of Medicaid eligibility, J.S. makes three arguments:
First, she argues that neither CHIP nor former foster care
conditions Medicaid eligibility on immigration status. Second,
she contends that B2I extends Medicaid coverage to all young
adults in B2I and that although she would be ineligible for
federal matching funds, the State should furnish medical
care with state funds only. Finally, she asserts that DHHS’
practice of denying Medicaid to unlawful aliens participat-
ing in B2I violated the separation of powers clause of the
Nebraska Constitution.*

We note that in this court, as in the court below, the parties
do not question J.S.” participation in B2I; they contest only her
eligibility for Medicaid benefits. Therefore, we are concerned
only with whether J.S. is eligible for Medicaid under the
Medical Assistance Act and § 43-4505(1).

Before turning to the arguments, we note that we will refer
to the “Medicaid state plan.”3* This is a “comprehensive
written document, developed and amended by [DHHS] and
approved by the federal Centers for Medicare and Medicaid
Services, which describes the nature and scope of the medi-
cal assistance program and provides assurances that [DHHS]

0 1d.

31 Brief for appellee at 20-21.

32 See Neb. Rev. Stat. §§ 68-901 to 68-994 (Reissue 2018 & Supp. 2019).
3 See Neb. Const. art. 11, § 1.

# See § 68-907(4).
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will administer the program in compliance with federal
requirements.”

2. MEDICAID ELIGIBILITY ViA CHIP
OR FORMER FOSTER CARE
J.S. concedes that PRWORA “generally restricts immigrants’
rights to receive federal, state, and local public benefits,” that
it “limits the receipt of federally reimbursed Medicaid to only
U.S. citizens or ‘qualified aliens,”” and that it “imposes a
five-year waiting period,” which, in combination, effectively
permits noncitizens, nonqualified aliens, and qualified aliens
subject to the waiting period to “only receive medical coverage
for the treatment of emergency medical conditions, even as to
children and pregnant women.”?¢
Nevertheless, J.S. argues that she was eligible for Medicaid
under CHIP and former foster care. Before addressing her spe-
cific arguments, we review the regulations adopted by DHHS
to administer the Medicaid program in Nebraska.

(a) DHHS Regulations

[9-11] The Medical Assistance Act requires DHHS to
“administer the [Medicaid] program”®’ and empowers it to
“adopt and promulgate rules and regulations.”*® For pur-
poses of construction, a rule or regulation of an administra-
tive agency is generally treated like a statute.’* Properly
adopted and filed regulations have the effect of statutory law.*°
Absent a statutory or regulatory indication to the contrary,
language contained in a rule or regulation is to be given its
plain and ordinary meaning.*’ DHHS’ regulations governing

3 1d.

3 Brief for appellant at 14, 15.
37§ 68-908(1).

38§ 68-908(2).

3 McManus Enters., supra note 25.
0.

A rd.
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Medicaid eligibility are codified in title 477 of the Nebraska
Administrative Code.

J.S. did not meet Medicaid’s primary eligibility requirements
under title 477. One “Primary Eligibility Requirement[]” is
“U.S. citizenship or alien status.”* “In order to be eligible for
Medicaid, an individual’s status must be documented as one
of the following . . . [a] citizen of the United States; [or a]
Qualified Alien[] . . . .”* Within this regulation, a numbered
list from 2 to 4 specifies criteria for an “individual’s status,”**
but none apply to J.S.

Despite not meeting the primary eligibility requirements,
J.S. contends that she is eligible for Medicaid, because, she
argues, a “lawfully present” child exception applied under
both CHIP and former foster care. We examine each category
in turn.

(b) CHIP

“CHIP means the Children’s Health Insurance Program
established pursuant to 42 U.S.C. [§] 1397aa et seq.”* A
regulation in effect at the time of J.S.” application and the pro-
ceedings below stated, in relevant part, as follows: “Children’s
Health Insurance Program (CHIP): Children age 18 or younger
... are eligible for CHIP . . . .4

J.S. argues that in 2009, “Congress created an exception
to PRWORA in its enactment of [§] 214”47 of the Children’s
Health Insurance Program Reauthorization Act of 2009
(CHIPRA).*® The federal statute, as codified, states, “A State
may elect (in a plan amendment under this subchapter) to

42 See 477 Neb. Admin. Code, ch. 2, § 001 (2014).
43 477 Neb. Admin. Code, ch. 5, § 001 (2014).
“Id.

45§ 68-969(2).

46477 Neb. Admin. Code, ch. 18, § 003.01 (2014).
47 Brief for appellant at 15.

4 Pub. L. No. 111-3, § 1, 123 Stat. 8.
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provide medical assistance . . . , notwithstanding [specified
sections of PRWORA], to children . . . who are lawfully resid-
ing in the United States . . . , within . . . the following eligi-
bility categor[y]: . . . (il) . . . Individuals under 21 years of
age....”"

[12,13] But, as the district court correctly determined,
§ 1396b(v)(4)(A) was permissive and not mandatory,
and Nebraska did not extend Medicaid eligibility under
§ 1396b(v)(4)(A) beyond those persons age 18 years and
younger. In interpreting federal statutes, the word “may”
customarily connotes discretion. That connotation is particu-
larly apt where “may” is used in contraposition to the word
“shall.”*® Similarly, we have said: The word “may” when used
in a statute will be given its ordinary, permissive, and discre-
tionary meaning unless it would manifestly defeat the statutory
objective.’! Here, the word “may” afforded the State a choice:
to “elect” or not.’> As DHHS points out, the age of majority in
Nebraska is 19.%* Although the age-of-majority statute has been
amended twice since the proceedings below, neither amend-
ment applies here.> DHHS argues, “In its Medicaid State Plan,
the State of Nebraska chose to limit such eligibility to lawfully
residing children under [age 19].”% And J.S. concedes that
DHHS “correctly point[s] out that although Nebraska elected
to provide Medicaid to lawfully residing children through
[§] 214, it only elected to do so in its State Plan up to age
nineteen, rather than twenty-one.”>¢

49§ 1396b(v)(4)(A) (emphasis omitted).

0 See Jama v. Immigration and Customs Enforcement, 543 U.S. 335, 125 S.
Ct. 694, 160 L. Ed. 2d 708 (2005).

S Holloway v. State, 293 Neb. 12, 875 N.W.2d 435 (2016).

52 See § 1396b(v)(4)(A).

3 See Neb. Rev. Stat. § 43-2101 (Reissue 2016).

3 See, 2018 Neb. Laws, L.B. 982, § 1; 2019 Neb. Laws, L.B. 55, § 5.

55 Brief for appellee at 26.

3¢ Reply brief for appellant at 4.
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CHIP provides no support for J.S.” claim. J.S. was 19 years
old when she was denied Medicaid. Once she reached age 19,
she was no longer eligible for Medicaid under CHIP. We now
turn to her argument regarding former foster care.

(c) Former Foster Care

J.S. argues that DHHS “must provide coverage to all eligible
individuals under mandatory categories of the federal Medicaid
program, including the Former Foster Care Category”*’ of the
Patient Protection and Affordable Care Act (ACA).>® She cites
the eligibility criteria of § 1396a(a)(10)(A)(i)(IX), including
age, enrollment status, having been in foster care, and hav-
ing been enrolled in a state plan or under a waiver of a plan
while in foster care. She argues, “Aside from her citizenship
status, it is undisputed that [she] met all of the basic eligibility
requirements . . . .”% She then argues that “under [§] 214 of
CHIPRA, she became entitled to receive Medicaid under the
Former Foster Care Category.”®

DHHS responds that because J.S. was not a U.S. citizen
or qualified alien, she did not qualify as a former foster care
child under § 1396a(a)(10)(A)(i)(IX) after she reached the age
of majority, i.e., age 19. “Under the former foster care child
exemption,” DHHS argues, “[J.S.] still must meet the basic
eligibility requirements, including [U.S.] citizenship or eligible
alien status.”®! DHHS then argues that although the State could
have elected under CHIPRA to provide federal Medicaid to
pending SIJ applicants under age 21, it did not do so in its
Medicaid state plan.

In reply, J.S. concedes that DHHS is “correct in saying
‘Nebraska is not required to provide federal Medicaid to [SIJ

57 Brief for appellant at 21.

% See Pub. L. No. 111-148, § 1, 124 Stat. 119.
3% Brief for appellant at 21.

0 Id. at 22.

1 Brief for appellee at 26.
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status] applicants under the age of 21.””%* And thereafter,
her argument rests solely on YABI. Thus, she implicitly con-
cedes that § 1396b(v)(4)(A)—the codification of § 214 of
CHIPRA%—does not by itself overcome her immigration sta-
tus after age 19. It could not do so, DHHS correctly argues,
because Nebraska did not elect to extend medical assistance
under § 1396b(v)(4)(A) past age 18.

At the fair hearing before DHHS, one of the exhibits received
without objection purported to be a response from the federal
Centers for Medicare and Medicaid Services, responding to a
Nebraska inquiry. The answer stated, in relevant part, “[f]lormer
foster children who are age 19 or older and have an immigra-
tion status that is considered lawfully present but is not con-
sidered to be ‘qualified’ would not be eligible for full Medicaid
coverage, unless the individual was a pregnant woman.” This
merely confirms J.S.” implicit concession.

[14] In summary, because Nebraska did not elect to extend
coverage under § 1396b(v)(4)(A) beyond age 18, neither
CHIP nor the former foster care provisions of the ACA pro-
vide coverage where a noncitizen applicant’s immigration
status is not qualified. We now turn to J.S.” argument based
on YABL

3. MEDICAID ELIGIBILITY VIA
B2I UNDER YABI
In E.M.,** we addressed YABI and B2I, which extend serv-
ices and support to former foster youth who are between 19
and 21 years old.® But, here, we must specifically consider
§ 43-4505(1), which we did not address directly in E.M.
Under § 43-4505, “[e]xtended services and support provided
under [B2I] include, but are not limited to: (1) Medical care

62 Reply brief for appellant at 4.

% Pub. L. No. 111-3, § 214, 123 Stat. 56.
® E.M., supra note 1.

65 See §§ 43-4504 and 43-4505.
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under the medical assistance program for young adults who
meet the eligibility requirements of section 43-4504 and have
signed a voluntary services and support agreement as provided
in section 43-4506.”

(a) Principles of Statutory
Interpretation

[15,16] The same principles of statutory interpretation we
employed in E.M. apply here. Statutory language is to be given
its plain and ordinary meaning, and an appellate court will not
resort to interpretation to ascertain the meaning of statutory
words which are plain, direct, and unambiguous.® It is not for
the courts to supply missing words or sentences to a statute to
supply that which is not there.®’

(b) PRWORA Applies to YABI

In E.M., we reached several conclusions that direct our rea-
soning here: (1) PRWORA and its Nebraska equivalent apply
to B2I, (2) YABI could not be extended by omission to aliens
not lawfully present in the United States, (3) PRWORA instead
required a positive or express statement by reference to immi-
gration status, and (4) YABI lacks any such statement.

J.S. raises two arguments identical to contentions rejected in
E.M. Once again, neither is persuasive.

First, she says that YABI “makes no mention of citizenship
as a prerequisite to receiving medical care within extended
foster care” and that neither §§ 43-4504 or 43-4505(1) “limit
the availability . . . to non-qualified aliens, or give deference
to PRWORA.”% But this is merely the “omission” argument
that we rejected in £.M. There, we held, the omission of a law-
ful presence requirement in YABI did not qualify as a positive

% JB & Assocs. v. Nebraska Cancer Coalition, 303 Neb. 855, 932 N.W.2d 71
(2019).

7 State v. Jedlicka, 305 Neb. 52, 938 N.W.2d 854 (2020).
% See E.M., supra note 1.
% Brief for appellant at 18.



- 34 -

306 NEBRASKA REPORTS
J.S. v. NEBRASKA DEPT. OF HEALTH & HUMAN SERVS.
Cite as 306 Neb. 20

or express statement extending eligibility by reference to immi-
gration status.”

Second, J.S. points to the same case management service’!
we addressed in £.M. There, we observed that this subsection
describes a service and not a recipient eligible by immigration
status. Under PRWORA, in order for a noncitizen not “law-
fully present” to receive a state public benefit, the Legislature
was required to “affirmatively provide[]” for such eligibil-
ity.”? In rejecting the same argument there, we observed that
no such statement appeared anywhere in YABI. Here, as
we did in £.M., we decline to supply words left out by the
Legislature.

(c) § 43-4505(1)

To escape the reach of PRWORA, J.S. argues that the “pas-
sage of [YABI] constituted a ‘[m]aterial change[] in State law’
requiring [DHHS] to amend its State Plan to carry out the
Legislature’s mandate to provide medical care to all children
within B21,” including noncitizens having pending S1J applica-
tions.” This argument relies upon a federal regulation, which
states, “The [Medicaid state] plan must provide that it will
be amended whenever necessary to reflect . . . (ii) Material
changes in State law ... .”"™

DHHS responds that the passage of YABI did not require
the State to amend its Medicaid state plan. Instead, DHHS con-
tends that YABI must be read in conjunction with PRWORA”
and its Nebraska counterpart.” DHHS points out that YABI
does not affirmatively provide for Medicaid coverage to

" See E.M., supra note 1.

7 See § 43-4505(3)(h).
7 See § 1621(d).

3 Brief for appellant at 17.

42 CER. § 430.12(c)(1)(ii) (2010).
75 See § 1621(d).

76 See § 4-108.
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a noncitizen who is not “lawfully present” as defined by
PRWORA. And DHHS suggests that the Legislature was
familiar with these prior statutes. We agree with DHHS.

[17,18] In enacting a statute, the Legislature must be pre-
sumed to have knowledge of all previous legislation upon the
subject.”” The Legislature is also presumed to know the gen-
eral condition surrounding the subject matter of the legislative
enactment, and it is presumed to know and contemplate the
legal effect that accompanies the language it employs to make
effective the legislation.” And, as we recognized in E.M., the
Legislature knows how to affirmatively provide for noncitizens
to receive public benefits.”

Section 43-4505 first came into law in 2013.%° It was
amended in 20148' and 2015.%? In none of this legislation was
there any language affirmatively providing for public benefits
to noncitizens. And although each of these legislative acts
directed DHHS to submit plan amendments,* J.S. has not
pointed to anything in these plan amendments or associated
federal statutes excepting B2I from PRWORA or § 4-108.

Moreover, J.S.” argument claiming that § 43-4505 was a
material change in state law would duplicate the former foster
care category and conflict with the ACA. In 2010, the ACA
required the States to provide Medicaid coverage to youth
who have aged out of foster care until they turn 26 years old.*

" In re Estate of Psota, 297 Neb. 570, 900 N.W.2d 790 (2017).

8 Stewart v. Nebraska Dept. of Rev., 294 Neb. 1010, 885 N.W.2d 723
(2016).

See E.M., supra note 1.

80 See 2013 Neb. Laws, L.B. 216, § 5 (as part of what was then known as
Young Adult Voluntary Services and Support Act).

81 See 2014 Neb. Laws, L.B. 853, § 34.
82 See 2015 Neb. Laws, L.B. 243, § 17.

8 See, 2013 Neb. Laws, L.B. 216, § 14; 2014 Neb. Laws, L.B. 853, § 44;
2015 Neb. Laws, L.B. 243, § 24.

4 See § 1396a(a)(10)(A)(i)(IX).

79

%



- 36 -

306 NEBRASKA REPORTS
J.S. v. NEBRASKA DEPT. OF HEALTH & HUMAN SERVS.
Cite as 306 Neb. 20

In compliance with federal law, Nebraska amended its State
plan and provided for former foster youth to receive Medicaid
until they turned 26 years old.® At the time J.S. applied for
Medicaid, the former foster care category existed and did
not require an amendment to the State plan. J.S.” construc-
tion would effectively limit former foster care recipients of
Medicaid only to those participating in B2I and reduce the age
limit from 26 to 21 years. Because the state Medicaid plan
already covered former foster care youth, § 43-4505(1) was not
a material change in state law.

4. SEPARATION OF POWERS

J.S. contends that DHHS’ “practices and regulations limiting
non-qualified aliens’ ability to receive medical coverage despite
their presence in B2I”% violates the separation of powers
clause of the Nebraska Constitution.®” Thus, she claims, DHHS
has encroached on the prerogatives of the Legislature.

[19,20] Nebraska’s separation of powers clause prohibits
the three governmental branches from exercising the duties
and prerogatives of another branch.® The separation of powers
clause prevents a branch from delegating its own duties or pre-
rogatives except as the constitution directs or permits.®

[21] But as DHHS responds, the Legislature passed § 4-108,
which provides that “[nJotwithstanding any other provisions
of law, unless exempted . . . pursuant to federal law, no state
agency . . . shall provide public benefits to a person not law-
fully present in the United States.” If the Legislature intended
that nonqualified aliens were to receive Medicaid, it could
easily have included language to that effect in YABI. The
Nebraska Supreme Court does not sit as a superlegislature to

8 477 Neb. Admin. Code, ch. 28, § 003 (2018).

8 Brief for appellant at 24.

87 See Neb. Const. art. 11, § 1.

88 In re Interest of A.M., 281 Neb. 482, 797 N.W.2d 233 (2011).
8 Id.



-37 -

306 NEBRASKA REPORTS
J.S. v. NEBRASKA DEPT. OF HEALTH & HUMAN SERVS.
Cite as 306 Neb. 20

review the wisdom of legislative acts; that restraint reflects
the reluctance of the judiciary to set policy in areas constitu-
tionally reserved to the Legislature’s plenary power.” DHHS
did not violate the separation of powers clause in denying
J.S. Medicaid.

VI. CONCLUSION
We conclude that the district court did not err in determining
that J.S. was not eligible for Medicaid. We affirm the judgment
of the district court.
AFFIRMED.

0 Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731
N.W.2d 164 (2007).
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Effectiveness of Counsel: Appeal and Error. Assignments of error
on direct appeal regarding ineffective assistance of trial counsel must
specifically allege deficient performance, and an appellate court will
not scour the remainder of the brief in search of such specificity.
Trial: Prosecuting Attorneys: Appeal and Error. When a defendant
has not preserved a claim of prosecutorial misconduct for direct appeal,
an appellate court will review the record only for plain error.

Appeal and Error. An appellate court may find plain error on appeal
when an error unasserted or uncomplained of at trial, but plainly evi-
dent from the record, prejudicially affects a litigant’s substantial right
and, if uncorrected, would result in damage to the integrity, reputa-
tion, and fairness of the judicial process. Generally, an appellate court
will find plain error only when a miscarriage of justice would other-
wise occur.

Motions for New Trial: Appeal and Error. The standard of review for
the denial of a motion for new trial is whether the trial court abused its
discretion in denying the motion.

Convictions: Evidence: Appeal and Error. Regardless of whether
the evidence is direct, circumstantial, or a combination thereof, and
regardless of whether the issue is labeled as a failure to direct a ver-
dict, insufficiency of the evidence, or failure to prove a prima facie
case, the standard is the same: In reviewing a criminal conviction,
an appellate court does not resolve conflicts in the evidence, pass on
the credibility of witnesses, or reweigh the evidence; such matters
are for the finder of fact, and a conviction will be affirmed, in the
absence of prejudicial error, if the evidence admitted at trial, viewed
and construed most favorably to the State, is sufficient to support
the conviction.
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Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.

Judgments: Words and Phrases. An abuse of discretion occurs when a
trial court’s decision is based upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

Appeal and Error. Under the law-of-the-case doctrine, the holdings of
an appellate court on questions presented to it in reviewing proceedings
of the trial court become the law of the case; those holdings conclu-
sively settle, for purposes of that litigation, all matters ruled upon, either
expressly or by necessary implication.

Actions: Appeal and Error. The law-of-the-case doctrine operates
to preclude a reconsideration of substantially similar, if not identical,
issues at successive stages of the same suit or prosecution.

. On appeal, the law-of-the-case doctrine is a rule of prac-
tice that operates to direct an appellate court’s discretion, not to limit
its power.

¢ . The law-of-the-case doctrine does not apply if consider-
ations of substantial justice suggest a reexamination of the issue is war-
ranted. But matters previously addressed in an appellate court are not
reconsidered unless the petitioner presents materially and substantially
different facts.

Motions for Mistrial: Prosecuting Attorneys: Waiver: Appeal and
Error. A party who fails to make a timely motion for mistrial based
on prosecutorial misconduct waives the right to assert on appeal that
the court erred in not declaring a mistrial due to such prosecutorial
misconduct.

Trial: Prosecuting Attorneys: Words and Phrases. Prosecutorial mis-
conduct encompasses conduct that violates legal or ethical standards
for various contexts because the conduct will or may undermine a
defendant’s right to a fair trial.

Trial: Prosecuting Attorneys: Juries. Prosecutors are charged with the
duty to conduct criminal trials in such a manner that the accused may
have a fair and impartial trial, and prosecutors are not to inflame the
pre]udlces or excite the passions of the jury against the accused.

. A prosecutor’s conduct that does not mislead and
unduly mfluence the jury does not constitute misconduct.

Trial: Prosecuting Attorneys. In assessing allegations of prosecutorial
misconduct in closing arguments, a court first determines whether the
prosecutor’s remarks were improper. It is then necessary to determine
the extent to which the improper remarks had a prejudicial effect on the
defendant’s right to a fair trial.
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17. Criminal Law: Evidence: Appeal and Error. When a criminal defend-
ant challenges the sufficiency of the evidence upon which a conviction
is based, the relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.

18. Sentences: Appeal and Error. Where a sentence imposed within the
statutory limits is alleged on appeal to be excessive, the appellate court
must determine whether a sentencing court abused its discretion in con-
sidering and applying the relevant factors as well as any applicable legal
principles in determining the sentence to be imposed.

Appeal from the District Court for Lancaster County:
ANDREW R. JACOBSEN, Judge. Affirmed.

Matthew K. Kosmicki for appellant.

Douglas J. Peterson, Attorney General, and Austin N. Relph
for appellee.

HEeavicaNn, C.J., MILLER-LERMAN, CASSEL, STACY, FUNKE,
Papik, and FREUDENBERG, JJ.

MILLER-LERMAN, J.

NATURE OF CASE

James S. Price appeals his convictions and sentences in the
district court for Lancaster County for aiding and abetting rob-
bery and for aiding and abetting first degree assault. Price was
convicted in his second jury trial after his first trial ended in a
deadlocked jury and the court declared a mistrial.

Price claims on appeal that the court erred in the first trial
when it failed to inquire of the jury whether it was deadlocked
on each count and when it overruled the plea in bar he filed
after the declaration of a mistrial and before the second trial.
We note with regard to these two claims that Price unsuc-
cessfully appealed to the Nebraska Court of Appeals, which
rejected his assignments of error regarding polling of jurors
and overruling the plea in bar. State v. Price, No. A-17-565,
2018 WL 718501 (Neb. App. Feb. 6, 2018) (petition for further
review denied).
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Price further claims on appeal that in the second trial, (1) the
State committed prosecutorial misconduct by making improper
statements during closing argument, (2) the court abused its
discretion when it denied his motion for a new trial, (3) coun-
sel was ineffective, (4) there was not sufficient evidence to
support his convictions, and (5) the court imposed excessive
sentences. We affirm Price’s convictions and sentences.

STATEMENT OF FACTS
First Trial, Declaration of
Mistrial, and Plea in Bar.

Price was charged with aiding and abetting robbery and
aiding and abetting first degree assault based on an incident
that occurred in the early hours of October 3, 2014, in which
two men were robbed and assaulted by two other men. Price
was first tried on the charges in December 2016. The case was
submitted to the jury at around 11 a.m. on December 9, and
deliberations continued on December 12. The following facts
come from the Court of Appeals’ memorandum opinion in an
earlier appeal in this case:

[T]he jury, during its deliberations, sent a note to the
judge on December 12, 2016, stating, “We are having dif-
ficulty with a unanimous decision. What else can we do?”
The judge conferred with counsel for both sides, and upon
agreement of the parties, an instruction was given to the
jury urging them to review the court’s prior instructions,
reconsider the evidence, and to continue their discussions
in order to reach a verdict; but to let the court know if a
unanimous decision ultimately could not be reached.

After the jury continued to deliberate for approxi-
mately another couple of hours, it sent another note to the
court stating, “We have reviewed the judge’s instructions
numerous times. We have carefully reviewed the evidence
multiple times. We have taken multiple votes and are still
deadlocked.” The following line of questioning then took
place in open court between the court, the presiding juror,
and both attorneys (with Price present):
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“THE COURT: [Presiding juror], do you think any
further deliberations would result in a verdict in this case?

“PRESIDING JUROR: It doesn’t appear so.

“THE COURT: Okay. Well, let me ask you this. Do
you think the jury is hopelessly deadlocked?

“PRESIDING JUROR: Yes. I —

“THE COURT: I’'m sorry?

“PRESIDING JUROR: Yeah. I — yeah.

“THE COURT: Okay. All right.

“Any comments, [counsel for the State]?

“[Counsel for the State]: No.

“THE COURT: Any comments, [counsel for Price]?

“[Counsel for Price]: Would the Court entertain polling
the jury panel as to that issue?

“THE COURT: I’'m not going to poll the jury as to that

issue. I think if the foreperson says they are deadlocked, I
will take his word for it.”
Price’s counsel then objected to a mistrial in a side-bar
with the court and counsel for the State, and asked for
another instruction to the jury to keep deliberating. The
court overruled the objection and declared a mistrial, not-
ing the jury had been deliberating for over 8 hours. The
court indicated the case would be set for further proceed-
ings and trial would be scheduled in the next trial term
commencing in February 2017.

Price filed a plea in bar on January 23, 2017, assert-
ing that “[t]rying [Price] a second time would violate
the right to be free from Double Jeopardy, Due Process,
and to a Fair Trial, all as secured by the United States
and Nebraska constitutions.” The district court entered
an order on May 18, finding that “the jury’s statement
that it was unable to reach a verdict amounts to ‘mani-
fest necessity’ and [Price’s] Plea In Bar is, therefore,
overruled.”

State v. Price, No. A-17-565, 2018 WL 718501 at *1 (Neb.
App. Feb. 6, 2018).



- 43 -

306 NEBRASKA REPORTS
STATE v. PRICE
Cite as 306 Neb. 38

Price’s Appeal of Denial
of Plea in Bar.

Price appealed the district court’s denial of his plea in bar
to the Court of Appeals. He claimed that the court erred when
it (1) refused his request to poll the jury individually when it
indicated it was deadlocked and (2) overruled his plea in bar.
The Court of Appeals rejected both assignments of error and
affirmed the district court’s order overruling Price’s plea in bar.
State v. Price, supra.

Regarding Price’s claim that the court erred when it denied
his request to poll the jury, the Court of Appeals determined
that it lacked jurisdiction to consider an error arising from
Price’s trial because there had not yet been a final order or
judgment in the trial and the only final, appealable order it had
jurisdiction to review was the order overruling Price’s plea in
bar. The Court of Appeals determined, however, that the jury
polling issue could be addressed in the context of the denial of
Price’s plea in bar.

Regarding the denial of the plea in bar, the Court of Appeals
cited the proposition that where a mistrial is declared over
a defendant’s objection, he or she may be retried only if the
prosecution can demonstrate a manifest necessity for the mis-
trial. Therefore, a second trial was allowed and the plea in bar
was properly denied if there was a manifest necessity for the
mistrial. The Court of Appeals rejected Price’s arguments that
the trial court had abused its discretion when it granted the
mistrial, and it agreed with the district court’s determination
that the jury’s statement that it was unable to reach a verdict
amounted to a manifest necessity.

As part of this analysis, the Court of Appeals considered
Price’s argument that he was entitled to poll the jury indi-
vidually regarding whether the jury was deadlocked rather
than relying on the assertion of the presiding juror. The
Court of Appeals stated that the statutory right to poll jurors
under Neb. Rev. Stat. § 29-2024 (Reissue 2016) was lim-
ited to polling jurors regarding a verdict reached by the jury
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and did not apply when a verdict had not been reached. The
Court of Appeals also distinguished State v. Combs, 297
Neb. 422, 900 N.W.2d 473 (2017), in which the defendant
learned after a mistrial was declared that the jury had voted
to acquit him on three of four charges but had reported that
it was deadlocked because it thought it had to be unanimous
as to all four counts. We concluded in Combs that because
the defendant had sought the mistrial, he could not chal-
lenge the district court’s failure to inquire whether the jury
was deadlocked as to all counts; however, we stated that “the
better practice would have been for the district court to have
inquired of the jury whether it was deadlocked on every count
before it granted a mistrial.” 297 Neb. at 430, 900 N.W.2d
at 481.

The Court of Appeals in this case determined that Combs
did not create a new right to poll the jury individually before
declaring a mistrial. The Court of Appeals also noted that
there were “no facts in the record that call into question the
jury being deadlocked as to all counts in the present case,
as was the case in Combs.” State v. Price, No. A-17-565,
2018 WL 718501 at *5 (Neb. App. Feb. 6, 2018). The Court
of Appeals further noted that when Price requested to poll
the jury, he did not raise an issue of whether the jury might
be deadlocked as to only one of the two counts, but instead
focused on polling jurors as to whether the jury was actually
deadlocked. The Court of Appeals concluded that “while it
would have been helpful and perhaps the ‘better practice’ to
poll the jurors, it was not an abuse of discretion for the dis-
trict court to rely on the presiding juror’s representation to the
court that the jury was deadlocked and to decline individual
polling of the jurors.” /d. The Court of Appeals concluded that
because the district court did not abuse its discretion when
it declared a mistrial, it also did not err when it overruled
Price’s plea in bar.

We denied Price’s petition for further review of the Court of
Appeals’ decision.
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Second Trial.

After the Court of Appeals affirmed the denial of the plea
in bar, the district court held a second trial, in June 2018. The
evidence presented by the State included the following:

Patrick Pantoja testified that at around 2:45 a.m. on October
3, 2014, he and a friend, Emmanuel Nartey, were walking
north on 14th Street toward downtown Lincoln. As they passed
by the Nebraska State Capitol Building, walking toward K
Street, a group of three men approached and asked them if
they had money. Pantoja said they did not, and he and Nartey
continued walking north. Seconds later, Pantoja felt a hit to the
back of his head; his memories after that became spotty, and
his next clear memory was waking in a hospital room. Pantoja
was able to describe the three men in general terms of race
and clothing, but at trial, he did not identify Price or any other
person as an assailant. Pantoja further testified regarding items
of value that he had on his person immediately prior to the
incident and that he did not have afterward.

Pantoja testified regarding the injuries he received and the
effects of such injuries. The doctor who treated Pantoja also
testified at trial and stated that when Pantoja arrived at the hos-
pital, he was in a coma and required both a breathing tube and
a feeding tube. Pantoja was diagnosed with severe traumatic
brain injury; the doctor testified that such injury was consis-
tent with being repeatedly punched and kicked in the head and
that without medical intervention, his injuries could have been
life threatening.

Nartey also testified, and he was able to provide more
details regarding the incident. When the three men initially
approached Nartey and Pantoja, one of the men told them to
empty their pockets. Nartey and Pantoja ignored the men and
continued walking; one of the men then hit Pantoja “from the
back.” At trial, Nartey described the three men as “[o]ne black
guy and two white guys.” He further described one of the
“white guys” as having a “bald head” and wearing a “white
shirt . . . with black markings on the shirt,” and he testified
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that this man was the man who first hit Pantoja. Nartey testi-
fied that after the man first hit Pantoja, the second white man
asked, “What are you guys doing?” and suggested they leave.
The second white man either left or was otherwise not involved
in what occurred after the first hit.

Pantoja fell to the ground after being hit the first time. When
Nartey “went in to separate” the white man from Pantoja,
“the black guy came on to [Nartey] to push [him] away.”
Pantoja had stood up, and so both the white man and the black
man “went onto him to just hit him back to the ground . . .
just punching him.” When Nartey “went in again to separate
them,” the black man hit Nartey in the face and tried to empty
Nartey’s pocket. Nartey decided to run, and when he ran, both
men stopped hitting Pantoja and chased after Nartey.

After Nartey got about a block away, he turned around and
saw the two men had stopped chasing him. Nartey stopped and
watched as the two men walked back toward Pantoja, who had
stood up again; the two men knocked Pantoja to the ground
again, and they “started kicking him in the face, in the head,
anywhere,” and Nartey “saw them empty [Pantoja’s] pocket.”
“[A]fter hitting [Pantoja] for several times, [the two men] just
left.” After the two men left, Nartey ran to Pantoja and saw that
“he had blood all over his face.” Nartey also saw that Pantoja’s
“pocket was empty” and had apparently been searched. He also
saw certain of Pantoja’s belongings, including a wallet and
credit cards, “scattered around his body.” Nartey looked for
and found his cell phone, which he had dropped while running
from the men. As he called for emergency assistance, an officer
in a police car arrived.

The State asked Nartey at trial whether he saw “the white
guy in court that [he] saw kicking and punching [Pantojal],”
and Nartey identified Price. The State asked Nartey about his
testimony that the “white guy . . . had a bald head.” Nartey
testified that Price had “very short hair at the time,” but Nartey
noted that at the time of the trial, Price’s hair had grown and
was “longer now than it was then.”
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On cross-examination, Price asked Nartey about his testi-
mony in this case and his statements prior to trial describing
the white man who hit Pantoja as being “bald” or having “no
hair whatsoever.” Price also cross-examined Nartey with a
deposition in which Nartey described the man as wearing a
“white shirt” but did not describe the shirt as having black
lettering. Price also asked Nartey about being shown “six pho-
tographs of the white suspects” and whether he would agree
that he was “unable to identify any one in that photo lineup

. as being the white man who assaulted . . . Pantoja.” The
court sustained the State’s hearsay objection before Nartey
could answer.

Jerad McBride testified that he was the police officer who
stopped upon seeing Pantoja on the ground with Nartey stand-
ing next to him, trying to wave McBride down. McBride
observed that Pantoja was unconscious and “gasping for air”
and had sustained injuries to his face and trauma to his
head. McBride testified that Nartey described to him what
had occurred when Nartey and Pantoja were approached by
the three men. McBride asked Nartey for descriptions of the
men; McBride testified that Nartey described the white man as
having “a slim build with like a shaved head, short hair” and
wearing “a white shirt.” A patrol officer who had arrived on the
scene drove around the nearby area looking for men matching
the description given by Nartey but did not find anyone.

As part of their investigation of this case, McBride and other
officers requested video surveillance from security employees
at the Nebraska State Capitol, who provided video that they
thought might be relevant. McBride watched one surveillance
video that was taken at around 2:44 a.m. on October 3, 2014,
and depicted a portion of the Governor’s residence located near
the Capitol building. McBride was attempting to determine
whether persons depicted in the video matched the descriptions
given of the suspects in this case. McBride asked another offi-
cer, Andrew Vocasek, to watch the video because he had been
in the area on the night of the incident.
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Vocasek testified at trial that in the early hours of October
3, 2014, he was working foot patrol in the area of 14th and O
Streets in downtown Lincoln. Vocasek remembered talking to
Price “sometime before 2 a.m.” on October 3. Vocasek knew
Price from “see[ing] him around” and “chatting” with him on
several prior occasions. Vocasek testified that he had a “casual
conversation” with Price and that Price “was with another gen-
tleman” at the time. Vocasek testified that when he watched the
surveillance video, he recognized one of the persons depicted in
the video, and that the appearance of the person was consistent
with how Price looked when Vocasek had seen him earlier.

Price thereafter became a suspect in the investigation, and
police obtained a warrant to search the apartment in which
Price lived with two other men, one of whom was Stelson
Curry, who is a black male. In a search conducted on October
30, 2014, police found, inter alia, several items of clothing
that matched the clothing worn by the two persons shown in
the surveillance video. Certain of the pieces of clothing were
found in a room that was identified as being Price’s bedroom.
An officer interviewed Price at the police station while the
search warrant was being executed. Price denied taking part
in the assault and initially stated that he likely had not left his
apartment that night. After being shown still photographs from
the surveillance video recorded around the time and location of
the assault, Price stated that he may have gone out to one of
two locations that night, but neither location was near where
the surveillance camera was located.

Another investigator testified that she listened to the record-
ing of a call that Curry placed to Price from jail on October
31, 2014, the day after the search. The call occurred after the
interview of Price described above and at a time when Price
had been released but Curry was in jail. In the conversation,
Price listed for Curry the items that had been seized in the
search of the apartment. In this call, Price identified some
of the items of clothing as belonging to Curry and some as
belonging to himself.
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Police later submitted items found in the search for foren-
sic testing. The testing showed that Pantoja’s blood was on a
pair of shoes that had been identified as belonging to Curry.
Thereafter, in February 2015, Curry was arrested in this case.

Price was again interviewed by a police officer in April
2015. Price still denied being involved in the assault; he
no longer stated that he might have gone to one of the two
locations he mentioned in the earlier interview, and instead,
he said that he might have walked around with Curry smok-
ing a marijuana cigarette. Price was arrested in this case in
July 2015.

At the close of the State’s case, Price moved for a directed
verdict and the court overruled the motion. Price chose not to
testify, and he presented no other evidence in his defense. After
resting his defense, Price renewed his motion for a directed
verdict and the court again overruled the motion.

Price’s counsel made no objections during the State’s clos-
ing argument. The jury thereafter returned verdicts finding
Price guilty on both counts. Prior to sentencing, at Price’s
request, the court discharged his counsel and appointed new
counsel to represent Price. The court overruled Price’s motion
for new trial. The court thereafter sentenced Price to concur-
rent terms of imprisonment for 25 to 40 years on the two
convictions.

Price appeals his convictions and sentences.

ASSIGNMENTS OF ERROR

Price first makes two claims related to the first trial and the
plea in bar: (1) that the court erred when it failed to inquire
of the jury whether it was deadlocked on each count before it
declared a mistrial and (2) that the court abused its discretion
when it overruled his plea in bar.

With regard to the second trial, Price claims that (1) the
State committed prosecutorial misconduct by making various
improper statements during closing argument, (2) the court
abused its discretion when it overruled his motion for a new
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trial, (3) the evidence was insufficient to support his convic-
tions, and (4) the court imposed excessive sentences.

Price also set forth an assignment of error reading as fol-
lows: “[Price’s] Counsel was ineffective and thus his constitu-
tional right to the effective assistance of counsel as guaranteed
by the Sixth and Fourteenth Amendments to the United States
Constitution and the respective guarantees in Article I § II of
the Nebraska Constitution were violated.” In his assignment
of error, Price did not specify how counsel’s performance was
alleged to be deficient.

[1] As we declared in State v. Mrza, 302 Neb. 931, 926
N.W.2d 79 (2019), assignments of error on direct appeal
regarding ineffective assistance of trial counsel must spe-
cifically allege deficient performance, and an appellate court
will not scour the remainder of the brief in search of such
specificity. Recently, in State v. Guzman, 305 Neb. 376, 940
N.W.2d 552 (2020), we noted that the requirement had been
repeated in subsequently published decisions and noted that the
defendant’s brief in Guzman had been filed 3 months after our
April 19, 2019, pronouncement in Mrza but failed to comply
with the requirement. We rejected the defendant’s argument in
Guzman that he met the requirement because his assignment of
error informed us that the particular allegations of ineffective
assistance would be set forth elsewhere in the brief with more
particularity and because in the heading of his argument on the
issue, he identified particular deficiencies in all bold and capi-
tal letters. We declined to excuse counsel’s failure to comply
with the pronouncement in Mrza, noting that his brief was filed
3 months after the pronouncement in Mrza.

Price’s brief in the present case was filed on August 22,
2019, 4 months after our pronouncement in Mrza. The State in
its brief noted the failure of Price’s assignment of error to com-
ply with Mrza. In his reply brief, Price argues, similarly to the
appellant in Guzman, that his “claims of ineffective assistance
of counsel were properly presented” because such claims were
“separately numbered and specifically discussed in detail” in
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the argument section of his brief. Reply brief for appellant at
2, 3. However, because in Guzman, we did not afford judicial
grace to a brief filed 3 months after Mrza, a fortiori, such grace
will not be afforded a brief filed 4 months after Mrza. We
therefore do not consider Price’s assignment of error alleging
ineffective assistance of counsel.

STANDARDS OF REVIEW

[2,3] When a defendant has not preserved a claim of prose-
cutorial misconduct for direct appeal, we will review the record
only for plain error. State v. Mrza, 302 Neb. 931, 926 N.W.2d
79 (2019). An appellate court may find plain error on appeal
when an error unasserted or uncomplained of at trial, but
plainly evident from the record, prejudicially affects a litigant’s
substantial right and, if uncorrected, would result in damage to
the integrity, reputation, and fairness of the judicial process. /d.
Generally, we will find plain error only when a miscarriage of
justice would otherwise occur. /d.

[4] The standard of review for the denial of a motion for
new trial is whether the trial court abused its discretion in
denying the motion. State v. Krannawitter, 305 Neb. 66, 939
N.W.2d 335 (2020).

[5] Regardless of whether the evidence is direct, circumstan-
tial, or a combination thereof, and regardless of whether the
issue is labeled as a failure to direct a verdict, insufficiency of
the evidence, or failure to prove a prima facie case, the stan-
dard is the same: In reviewing a criminal conviction, an appel-
late court does not resolve conflicts in the evidence, pass on
the credibility of witnesses, or reweigh the evidence; such mat-
ters are for the finder of fact, and a conviction will be affirmed,
in the absence of prejudicial error, if the evidence admitted at
trial, viewed and construed most favorably to the State, is suf-
ficient to support the conviction. State v. Case, 304 Neb. 829,
937 N.W.2d 216 (2020).

[6,7] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by the
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trial court. State v. Becker, 304 Neb. 693, 936 N.W.2d 505
(2019). An abuse of discretion occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence. /d.

ANALYSIS
Assignments Related to First
Trial and Plea in Bar.

Price’s first two assignments of error relate to the district
court’s declaration of a mistrial in the first trial and its over-
ruling of his plea in bar prior to the second trial. We determine
that the Court of Appeals’ decision in Price’s appeal from the
overruling of the plea in bar establishes the law of the case
on both topics, and we therefore reject these two assignments
of error.

[8,9] Under the law-of-the-case doctrine, the holdings of an
appellate court on questions presented to it in reviewing pro-
ceedings of the trial court become the law of the case; those
holdings conclusively settle, for purposes of that litigation, all
matters ruled upon, either expressly or by necessary implica-
tion. State v. Lavalleur, 298 Neb. 237, 903 N.W.2d 464 (2017).
The law-of-the-case doctrine operates to preclude a reconsid-
eration of substantially similar, if not identical, issues at suc-
cessive stages of the same suit or prosecution. /d.

[10,11] On appeal, the law-of-the-case doctrine is a rule
of practice that operates to direct an appellate court’s discre-
tion, not to limit its power. State v. Merchant, 288 Neb. 439,
848 N.W.2d 630 (2014). We have recognized that the doctrine
does not apply if considerations of substantial justice suggest
a reexamination of the issue is warranted. /d. But matters pre-
viously addressed in an appellate court are not reconsidered
unless the petitioner presents materially and substantially dif-
ferent facts. State v. Lavalleur, supra.

In the present case, Price had the opportunity and the incen-
tive to raise matters regarding the plea in bar and the court’s
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treatment of the deadlocked jury in the context of his appeal
to the Court of Appeals from the denial of his plea in bar.
Such matters were considered in that appeal, and the Court
of Appeals’ rulings on the issues resulted in affirmance of the
denial of Price’s plea in bar. We denied further review of the
Court of Appeals’ rulings, and therefore, such rulings establish
the law of the case.

Although it determined that it did not directly have jurisdic-
tion to consider orders other than the order which denied the
plea in bar, the Court of Appeals nevertheless was obligated
to consider Price’s challenge regarding mistrial in the context
of the plea in bar. And without further review, the Court of
Appeals’ assessments with regard to the grant of mistrial estab-
lished the law of the case.

Price’s claim in this appeal differs from his claim in the
first appeal, wherein he asserted that it was error not to poll
the jury. Here, he focuses on inquiring of the jurors whether
they were deadlocked as to just one or both counts. As noted
in the facts section above, in the earlier appeal, the Court of
Appeals acknowledged and rejected Price’s arguments based
on his reading of State v. Combs, 297 Neb. 422, 900 N.W.2d
473 (2017). Instead, the Court of Appeals emphasized our
statement in Combs that, although not required, it was “the bet-
ter practice [to inquire] of the jury [and in doing so] whether
it was deadlocked on every count before it granted a mistrial.”
297 Neb. at 430, 900 N.W.2d at 481. Thus, as the Court of
Appeals noted, there was no abuse when the district court did
not poll the jury in the first trial. The force of that reasoning
continues to be the law of the case, and we do not think that
in the current appeal, Price has presented materially and sub-
stantially different facts that would prompt us to reconsider
those rulings. For example, Price has not, as did the defendant
in Combs, shown evidence that jurors in his case were in fact
not deadlocked on both counts or thought they had to be unani-
mous as to both counts.
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We therefore conclude that as to Price’s first two claims, the
decision of the Court of Appeals affirming the denial of the
plea in bar establishes the law of the case, and that although
they are recast, we will not reconsider those rulings in this
appeal. We reject both assignments of error.

Prosecutor’s Comments During
Closing Argument.

[12] Price next claims that the State committed prosecuto-
rial misconduct based on various allegedly improper comments
made during closing argument. Price acknowledges that he did
not object to those statements at the time they were made and
that he did not move for a mistrial based on the statements. A
party who fails to make a timely motion for mistrial based on
prosecutorial misconduct waives the right to assert on appeal
that the court erred in not declaring a mistrial due to such
prosecutorial misconduct. State v. Mrza, 302 Neb. 931, 926
N.W.2d 79 (2019). Because Price did not move for a mistrial,
the alleged error was waived, and accordingly, our review of
the issue is confined to a search for plain error. See id.

[13-16] Prosecutorial misconduct encompasses conduct that
violates legal or ethical standards for various contexts because
the conduct will or may undermine a defendant’s right to a
fair trial. /d. Prosecutors are charged with the duty to conduct
criminal trials in such a manner that the accused may have
a fair and impartial trial, and prosecutors are not to inflame
the prejudices or excite the passions of the jury against the
accused. Id. A prosecutor’s conduct that does not mislead and
unduly influence the jury does not constitute misconduct. /d.
In assessing allegations of prosecutorial misconduct in closing
arguments, a court first determines whether the prosecutor’s
remarks were improper. It is then necessary to determine the
extent to which the improper remarks had a prejudicial effect
on the defendant’s right to a fair trial. /d.

Price sets forth 35 remarks made by the prosecutor during
closing arguments that he asserts were improper. He generally
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groups the remarks into five categories, including remarks that
he alleges (1) state the personal belief or opinion of the pros-
ecutor regarding the credibility of testimony or the strength
of the evidence; (2) label Price as a liar or imply that incon-
sistencies in his statements are evidence of guilt; (3) inflame
prejudices or excite passions of the jury; (4) misstate evidence,
refer to matters not in evidence, suggest improper influences,
or invite speculation; or (5) refer to other acts or wrongs that
are not in evidence and would not have been allowed into
evidence. We have reviewed each of the instances and find no
plain error.

Much of Price’s argument focuses on the prosecutor’s com-
ments on the evidence, the strength of evidence, and the cred-
ibility of testimony. While we have recognized that a prosecu-
tor should not express his or her personal belief or opinion as
to the truth or falsity of any testimony or evidence or the guilt
of the defendant, we have further stated:

[W]hen a prosecutor’s comments rest on reasonably
drawn inferences from the evidence, the prosecutor is
permitted to present a spirited summation that a defense
theory is illogical or unsupported by the evidence and to
highlight the relative believability of witnesses for the
State and the defense. Thus, in cases where the prosecutor
comments on the theory of defense, the defendant’s verac-
ity, or the defendant’s guilt, the prosecutor crosses the
line into misconduct only if the prosecutor’s comments
are expressions of the prosecutor’s personal beliefs rather
than a summation of the evidence.
State v. Gonzales, 294 Neb. 627, 645-46, 884 N.W.2d 102, 117
(2016). We reasoned in Gonzales that the danger of a prosecu-
tor’s expressing a personal opinion is that the jurors may infer
the prosecutor has access to information not in evidence and
that with that inference and the imprimatur of the government,
the jury might rest a decision on the government’s opinion
rather than its own view of the evidence. In Gonzales, we
rejected a rule that it is per se misconduct for the prosecutor to
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state that the defendant lied or is a liar. Instead, we adopted an

approach that
looks at the entire context of the language used to deter-
mine whether the prosecutor was expressing a personal
opinion or merely submitting to the jury a conclusion that
the prosecutor is arguing can be drawn from the evidence.
If the prosecutor is commenting on the fact that the evi-
dence supports the inference that the defendant lied, as
opposed to a personal opinion carrying the imprimatur of
the government, the comment is not misconduct. This is
distinguishable from calling the defendant a “liar,” which
is more likely to be perceived as a personal attack on the
defendant’s character.

Id. at 647, 884 N.W.2d at 118.

Reviewing the State’s remarks in this case under that
approach and considering them in context, we believe the
remarks challenged by Price were inferences from the evidence
rather than statements of the prosecutor’s personal opinion.
Among his challenges, Price points to the instances where the
prosecutor told the jurors to ask themselves “why is [Price]
lying” and stated, “You know that is a lie.” However, when
viewed in context, the remark arose where the prosecutor was
discussing evidence from which it could be inferred that Price
gave inconsistent statements and may have lied in order to
cover his involvement. Other statements that Price character-
izes as misstating the evidence or referring to matters not in
evidence were instances of the prosecutor’s remarking on infer-
ences that could be drawn from the evidence.

Price also asserts that the State referred to other wrongs or
acts that were not in evidence and would not be allowed into
evidence. These remarks were in the context of discussing
the surveillance video and the prosecutor’s characterizing the
movements and actions of Price and his companion as indicat-
ing that “they are going out to take stuff,” “checking cars,”
“out to steal,” and “out to take things from other people.” Such
remarks do not state that Price actually committed wrongs or
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acts, other than those acts charged in this case, such as steal-
ing from cars or from people other than Pantoja, and so are
not improper references to other acts or crimes that were not
and could not be in evidence. Instead, the prosecutor was com-
menting on what was depicted in the surveillance video and
suggesting possible inferences the jury might make based on
Price’s actions and movement depicted in the video.

We do not find the remarks challenged by Price to be
improper, and we therefore do not find error, let alone plain
error, when the court did not sua sponte declare a mistrial
based on alleged prosecutorial misconduct. We reject this
assignment of error.

Motion for New Trial.

Price next claims that the district court abused its discretion
when it overruled his motion for new trial. We find no such
abuse of discretion.

In his arguments in support of the motion for new trial, Price
focused in large part on the alleged prosecutorial misconduct
during closing argument. As we discussed above, we do not
find such remarks to be improper, and as we did not find plain
error in the failure to declare a mistrial based on such remarks,
we also determine the court did not abuse its discretion when
it denied a new trial based on the same remarks. See State v.
Cotton, 299 Neb. 650, 910 N.W.2d 102 (2018) (finding no
plain error in prosecutor’s statement to which defendant did not
object and consequently finding no error in overruling motion
for new trial based on prosecutorial misconduct), disapproved
on other grounds, State v. Avina-Murilla, 301 Neb. 185, 917
N.W.2d 865 (2018).

A second reason Price urged for a new trial was that, as he
asserts in his brief, a police officer testified regarding “how
photo lineups are created with mugshots including a mugshot
of [Price].” Brief for appellant at 44. Price appears to imply
that because there was a “mugshot” of Price, he had com-
mitted other crimes. Id. However, the record shows that in
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direct questioning by the State, the officer merely referred
to the photographs as “still photos” or “local photos.” Price
did not object to such testimony. Further information regard-
ing the photographic lineup was adduced by Price on cross-
examination when he asked a series of questions about how the
lineup was created. In response, the officer referred to “book-in
photos” and does not appear to have referred to “mugshots.”
Whether such testimony was unresponsive or inadmissible, it
was minor in the context of the entire trial and not unfairly
prejudicial. The court did not abuse its discretion by determin-
ing it did not require a new trial.

Finally, Price argued for a new trial because he alleged
there was insufficient evidence to support the convictions. As
discussed below, we conclude there was sufficient evidence.
We therefore conclude that the district court did not abuse its
discretion when it overruled Price’s motion for a new trial. We
reject this assignment of error.

Sufficiency of Evidence.

Price next claims that the evidence was not sufficient to
support his convictions. We conclude that the evidence was
sufficient.

[17] When a criminal defendant challenges the sufficiency
of the evidence upon which a conviction is based, the relevant
question for an appellate court is whether, after viewing the
evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of
the crime beyond a reasonable doubt. State v. Case, 304 Neb.
829, 937 N.W.2d 216 (2020).

Price was charged with aiding and abetting a robbery and
for aiding and abetting a first degree assault. Robbery is
defined in Neb. Rev. Stat. § 28-324 (Reissue 2016) as being
when, “with the intent to steal, [one] forcibly and by violence,
or by putting in fear, takes from the person of another any
money or personal property of any value whatever.” First
degree assault is defined in Neb. Rev. Stat. § 28-308 (Reissue
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2016) as when one “intentionally or knowingly causes serious
bodily injury to another person.” The theory of aiding and
abetting a criminal act is described in Neb. Rev. Stat. § 28-206
(Reissue 2016) which provides that a “person who aids, abets,
procures, or causes another to commit any offense may be
prosecuted and punished as if he [or she] were the principal
offender.” Our case law further defines “aiding and abetting”
as follows:
[Aliding and abetting requires some participation in a
criminal act which must be evidenced by word, act, or
deed, and mere encouragement or assistance is sufficient
to make one an aider or abettor. No particular acts are
necessary, however, nor is it necessary that the defendant
take physical part in the commission of the crime or that
there was an express agreement to commit the crime. Yet,
evidence of mere presence, acquiescence, or silence is
not enough to sustain the State’s burden of proving guilt
under an aiding and abetting theory.
State v. Stubbendieck, 302 Neb. 702, 716-17, 924 N.W.2d 711,
723 (2019).

In this case, there was sufficient evidence, including the
testimony of both Nartey and Pantoja, to establish that two
men punched and kicked Pantoja to the extent of causing him
serious bodily injury and that through the use of such vio-
lence, the men took property of value from Pantoja’s person.
Nartey identified Price as one of the men who carried out the
assault and robbery, and there was also circumstantial evidence
including the surveillance video and the testimony of a police
officer that placed Price in the vicinity of the incident around
the time that the incident occurred. To the extent the evidence
is not specific regarding which of the two men delivered the
specific punches and kicks that caused Pantoja serious bodily
injury or which of the two men took property of value from
Pantoja’s person, the evidence was sufficient to show that if
Price did not himself perform such acts, he aided and abet-
ted the other man in doing so. See State v. Thomas, 210 Neb.
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298, 314 N.W.2d 15 (1981) (in context of brawl, attributing
particular injuries to particular actions was difficult, but as
participant in conspiratorial effort to harm victim, defendant
was liable for all victim’s injuries). The evidence in this case
indicates that two men participated in the criminal acts and
that Price’s participation went beyond mere presence, acquies-
cence, or silence.

Much of Price’s argument with regard to sufficiency of the
evidence focuses on the credibility of Nartey’s identification
of Price as one of the assailants. He argues that Nartey’s tes-
timony was inconsistent and that Nartey’s description of the
white man’s appearance and clothing differed from Price’s
appearance and clothing at the time of the incident as shown
in the surveillance video. For example, Nartey described the
white male sometimes as being “bald” and other times as hav-
ing “very short hair,” and Price asserts that the video shows
that he “ha[d] hair” at the time, brief for appellant at 57. Price
also argues that the clothing as shown in the video differs from
Nartey’s description and that the video shows features such as
tattoos, a watch, and earrings that Nartey did not include in his
description of the assailant. Price argues that Nartey’s identifi-
cation of Price was key to the case because there was no other
evidence such as DNA, fingerprints, or other witness testimony
to identify him as the assailant.

With respect to inconsistencies, we note that Price was
able to call the jury’s attention to any alleged inconsisten-
cies in Nartey’s testimony and the jury was able to watch
the video to determine whether Price’s appearance and cloth-
ing on that night were consistent with Nartey’s description
of the assailant; it was then the jury’s duty to determine the
credibility of Nartey’s in-court identification of Price as the
assailant. We do not pass on the credibility of witnesses on
appeal, State v. Case, 304 Neb. 829, 937 N.W.2d 216 (2020),
and Nartey’s identification of Price, if believed by the jury,
along with the other evidence presented at trial, supports
Price’s convictions.
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We conclude that there was sufficient evidence to support
Price’s convictions for aiding and abetting robbery and aid-
ing and abetting first degree assault. We therefore reject this
assignment of error.

Excessive Sentences.

Price finally claims that the district court imposed excessive
sentences. We conclude that the sentences were within statu-
tory limits and that the court did not abuse its discretion when
it imposed the sentences.

Section 28-206 provides that one who aids and abets a crime
“may be . . . punished as if he [or she] were the principal
offender.” Under §§ 28-324(2) and 28-308(2), respectively,
robbery and first degree assault are both Class II felonies.
Under Neb. Rev. Stat. § 28-105(1) (Reissue 2016), the sen-
tence for a Class Il felony is imprisonment for a minimum of
1 year and a maximum of 50 years. The concurrent sentences
of imprisonment for 25 to 40 years that the court imposed on
Price were therefore within statutory limits.

[18] Where a sentence imposed within the statutory limits
is alleged on appeal to be excessive, the appellate court must
determine whether a sentencing court abused its discretion
in considering and applying the relevant factors as well as
any applicable legal principles in determining the sentence to
be imposed. State v. Becker, 304 Neb. 693, 936 N.W.2d 505
(2019). In determining a sentence to be imposed, relevant fac-
tors customarily considered and applied are the defendant’s (1)
age, (2) mentality, (3) education and experience, (4) social and
cultural background, (5) past criminal record or record of law-
abiding conduct, and (6) motivation for the offense, as well as
(7) the nature of the offense and (8) the amount of violence
involved in the commission of the crime. /d. The appropriate-
ness of a sentence is necessarily a subjective judgment and
includes the sentencing judge’s observation of the defendant’s
demeanor and attitude and all the facts and circumstances sur-
rounding the defendant’s life. /d.
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Price argues that the district court ignored or failed to give
adequate consideration to mitigating factors, including trauma
and abuse in his childhood and mental health issues that arose
therefrom, the likelihood he would be responsive to probation
supervision based on how he had conducted himself in custody
during the pendency of this case, letters attesting to his charac-
ter, and the effect of his potential imprisonment on his wife and
young child. He also argues that the court did not adequately
consider he had a lower level of culpability in the crime than
Curry, who Price argues was the “main aggressor” and “caused
the serious injuries to [Pantoja].” Brief for appellant at 61.
Price asserts that Curry was given “exactly the same sentence”
as Price despite Curry’s greater culpability and less-compelling
mitigating factors. /d.

At sentencing, the court noted that it had reviewed the pre-
sentence report and heard argument by Price’s counsel, as well
as Price’s own statement to the court. The presentence report
and the statements at the sentencing hearing include the miti-
gating factors set forth above. The court stated that in deter-
mining Price’s sentence, it had regard for, inter alia, Price’s
“history character and condition.” But the court also considered
factors urged by the State, particularly noting the seriousness
of the crime and the impact of the “severe injuries” to Pantoja
on his life, his future, and his family and friends. There is noth-
ing to indicate that the court considered inappropriate factors
or that it ignored mitigating factors. We cannot say that the
sentences were an abuse of discretion. We reject this assign-
ment of error.

CONCLUSION
Having determined that Price’s assignments of error are
either without merit or cannot be considered in this appeal, we
therefore affirm Price’s convictions and sentences.
AFFIRMED.
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Paternity: Appeal and Error. In a filiation proceeding, questions con-
cerning child custody determinations are reviewed on appeal de novo on
the record to determine whether there has been an abuse of discretion
by the trial court, whose judgment will be upheld in the absence of an
abuse of discretion.

Judges: Words and Phrases. A judicial abuse of discretion exists if the
reasons or rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in matters
submitted for disposition.

Evidence: Appeal and Error. In a de novo review, when the evidence
is in conflict, the appellate court considers, and may give weight to, the
fact that the trial court heard and observed the witnesses and accepted
one version of the facts rather than another.

Child Custody. In order to prevail on a motion to remove a minor child
to another jurisdiction, the custodial parent must first satisfy the court
that he or she has a legitimate reason for leaving the state. After clearing
that threshold, the custodial parent must next demonstrate that it is in the
child’s best interests to continue living with him or her.

Child Custody: Visitation. The purpose of requiring a legitimate rea-
son for leaving the state in a motion to remove a minor child to another
jurisdiction is to prevent the custodial parent from relocating the child
because of an ulterior motive, such as frustrating the noncustodial par-
ent’s visitation rights.
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Child Custody. In considering a motion to remove a minor child to
another jurisdiction, the paramount consideration is whether the pro-
posed move is in the best interests of the child.

Child Custody: Visitation. In determining whether removal to another
jurisdiction is in the child’s best interests, the trial court considers (1)
each parent’s motives for seeking or opposing the move; (2) the poten-
tial that the move holds for enhancing the quality of life for the child
and the custodial parent; and (3) the impact such a move will have on
contact between the child and the noncustodial parent, when viewed in
the light of reasonable visitation.

Parental Rights: Child Custody. The custodial parent has the right to
travel between states and the right to migrate, resettle, find a new job,
and start a new life.

Child Custody. An award of custody to a parent should not be inter-
preted as a sentence to immobility.

. Career advancement of a new spouse is a legitimate reason to
remove a child to another jurisdiction.

. The desire to form a new family unit through remarriage is a
legitimate reason to remove a child to another jurisdiction.

Judgments: Final Orders. If a judgment looks to the future in an
attempt to judge the unknown, it is a conditional judgment. A condi-
tional judgment is wholly void because it does not “perform in prae-
senti” and leaves to speculation and conjecture what its final effect
may be.

Child Custody. The standard for approval of a motion to remove a
child to another jurisdiction applies both when a custodial parent seeks
to move a child from Nebraska to a different state and in considering a
subsequent move to yet another state.

Courts: Child Custody: Visitation. The authority to determine custody
and visitation cannot be delegated, because it is a judicial function.
Modification of Decree: Child Custody. A court cannot delegate to
a custodial parent, who has obtained permission only for removal of a
child from Nebraska to one state, the authority to move the child to yet
another state without permission.

: . Removal of a child from the state, without more, does not
amount to a change of circumstances warranting a change of custody.
Nevertheless, such a move, when considered in conjunction with other
evidence, may result in a change of circumstances that would warrant a
modification of the decree.

Appeal from the District Court for Lancaster County: ROBERT

R. OTTE, Judge. Affirmed as modified.
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CASSEL, J.

INTRODUCTION

A noncustodial parent appeals from a modification of a fili-
ation judgment granting the custodial parent “leave to remove
the minor child from the State of Nebraska and to determine
his primary place of residence” without specifying where the
child could be moved or placing any limitation on further
moves. Two questions predominate.

First, did a deployment of the custodial parent’s new mili-
tary spouse for 1 year to a base near Washington, D.C., coupled
with a change in employment conditions after the deployment
ended, constitute a legitimate reason for leaving the state? It
did. Second, did the district court’s open-ended permission vio-
late the standard for approval and, thus, amount to an improper
delegation of judicial authority? It did.

Because the court did not otherwise abuse its discretion, we
affirm the order below as modified to limit the permission to
move the child only to the military base near Washington, D.C.

BACKGROUND

PRIOR PROCEEDINGS
Rashell K. and Ryan G. are the natural parents of Ryley
G., born in 2007. In 2009, the State initiated a filiation pro-
ceeding, which resulted in a support judgment against Ryan.
At that time, neither Rashell nor Ryan sought any orders
regarding child custody. In 2015, Ryan sought a modification,
which in June 2016 resulted in an order and formal parenting
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plan awarding Rashell legal and physical care, custody, and
control of Ryley, subject to Ryan’s parenting time. It con-
sisted of every other Friday from 7:30 p.m. to 7:30 p.m. on
Sunday and all but 3 weeks of each summer vacation from
school.

MODIFICATION SOUGHT
In November 2018, Rashell sought a modification of the
judgment, asserting that she had married and had a newborn
child; that her husband was active in the National Guard and
was scheduled to be deployed to the District of Columbia
in mid-2019; that he would likely be stationed outside of
Nebraska following the deployment; and that it was in Ryley’s
best interests to permit removal from Nebraska. She specifi-
cally requested permission “to move with the minor child to
the District of Columbia, and thereafter to where her husband
is stationed” and sought other related relief.
Ryan filed an answer opposing the removal and a “counter-
complaint” seeking a change of custody and other associated
relief. The matter proceeded to trial.

EVIDENCE AT TRIAL

At trial, the parties avoided Ryley’s participation by stipulat-
ing that Ryley would testify he had a good relationship with his
father, he had a stronger bond with his mother, and he wanted
to remain living with his mother. The district court heard
testimony from three witnesses: Ryan, Rashell, and Rashell’s
husband, Joshua Chubb.

Chubb testified that he was a Blackhawk helicopter instruc-
tor pilot for the Missouri National Guard. He had been working
40 to 42 hours per week, compressed into 3 days each week,
and had been commuting from Lincoln, Nebraska, to Whiteman
Air Force Base in Missouri for his employment.

Chubb stated that he had been called to active duty and
ordered to report for processing in North Carolina, where he
expected to be ordered to report to Fort Belvoir in Washington,
D.C., for 1 year. Although the parties at times characterized
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Fort Belvoir as being located in the District of Columbia, they
also described it as situated in Virginia, near Washington, D.C.

Chubb testified that while at Fort Belvoir, his family would
have on-base housing. The house would have three bedrooms
and would be located in a low-crime area within one-half mile
from the school that Ryley could attend. Chubb would receive
a housing allowance, and Rashell would not need to work out-
side of the home.

After completion of this deployment, Chubb testified, he
would be ordered to return to Missouri for demobilization.
Thereafter, he explained, there were only two places in the
country where he would be able to work as a Blackhawk heli-
copter instructor pilot: Missouri or Alabama. He anticipated
moving to Alabama for an instructor position in a nondeploy-
able unit. If he received that position, he would work shorter
days and be paid more.

Chubb did not expect to return to Lincoln. He testified that
if he returned to Missouri, the chances were “slim to none” that
he could resume the same schedule he had while commuting
from Lincoln. Instead, he would not be allowed to have Fridays
off. He would have to work Tuesday through Friday, with only
Saturday, Sunday, and Monday off. He explained that he would
not have the same flexibility and schedule as before, because
he would become a “legitimate full-time employee working
there.” So at that point, his family would reside with him in
Missouri as opposed to his living in Lincoln and commuting.
Moreover, there was no opportunity as a Blackhawk instructor
closer to Lincoln than Whiteman Air Force Base.

Rashell stated that her intention was to move to Fort Belvoir
for 1 year and then move to wherever Chubb found a job. She
did not have an address for their home in Fort Belvoir. She was
a registered nurse, and she explained that in order to receive
a nursing license in Virginia, she would need a specific home
address. She stated that if she could find a flexible, part-time
nursing job, she would work; otherwise, she would stay at
home with her children.
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Rashell explained that at Fort Belvoir, the elementary school
consists of “K” to sixth grade. Ryley would be entering sixth
grade. By the end of the trial, she testified regarding the base’s
recreational amenities and sports programs.

Ryley’s community and extended family were in Lincoln.
Rashell’s and Ryan’s families were also there. And so were
Ryley’s friends and school classmates. Ryley had participated
in several sports teams in Lincoln.

Ryan actively participated in Ryley’s life. Ryan exercised
all of his parenting time. Rashell allowed Ryan to take Ryley
to and from school on snowy or rainy days. Ryan attended the
majority of Ryley’s sports games. Ryan had made plans that if
he was awarded physical custody, family members would care
for Ryley when Ryan had to work late or on weekends.

Rashell had made all of Ryley’s doctor appointments and
taken care of his medical needs. Ryley takes asthma shots
every other week, and in a previous summer, Ryan had for-
gotten to take Ryley to receive his shots. Ryan had never met
Ryley’s primary care doctor or his dentist.

Rashell explained that she did not yet have any informa