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JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Vicky L. Johnson ....................... Wilber
Ricky A. Schreiner ...................... Beatrice
Julie D. Smith ......... .. . .. ... ... Tecumseh

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
George A. Thompson .................... Papillion
Michael A. Smith ..................... .. Plattsmouth
Stefanie A. Martinez . .................... Papillion
Nathan B. Cox ........ .. ... ... .. ...... Papillion

Third District
Counties in District: Lancaster

Judges in District City

John A. Colborn . ....................... Lincoln
Jodi L. Nelson ......................... Lincoln
Robert R.Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A. Maret .......................... Lincoln
Susan I. Strong . ........ ... . L Lincoln
DarlaS.Ideus .......................... Lincoln
Kevin R. McManaman ................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B. Randall ..................... ... Omaha
J. Michael Coffey ....................... Omaha
W. Mark Ashford .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... .. ..., Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... ... ... Omaha
W. Russell Bowie Il .................... Omaha
Leigh Ann Retelsdorf ................. ... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke ....................... Columbus
Mary C. Gilbride ....................... Wahoo
James C. Stecker . ....................... Seward
Rachel A. Daugherty .................... Aurora



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Paul J. Vaughan ............. ... .. .. ... Dakota City

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson .. ...................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Teresa K. Luther ........................ Grand Island
William T. Wright ......... ... ... ...... Kearney
Mark J. Young ......... ... ... ... Grand Island
John H. Marsh ......................... Kearney

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City
Donald E. Rowlands ..................... North Platte
James E. Doyle IV ...................... Lexington
David W. Urbom . ....................... McCook
Richard A. Birch . ....................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Leo P. Dobrovolny . ..................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman ..................... Alliance
Andrea D. Miller ....................... Gering
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm .............. ... ...... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
John F. Steinheider ................... ... Nebraska City
Todd J. Hutton ........... ... ... ...... Papillion
PaTricia A. Freeman ..................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

Laurie J. Yardley . ....................... Lincoln
Timothy C. Phillips ..................... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley ............ ... .. ... .... Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter ....................... Lincoln
John R. Freudenberg . .................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Lawrence E. Barrett ..................... Omaha
Marcena M. Hendrix .................... Omaha
Darryl R. Lowe . ............ .. .. ... .... Omaha
John E. Huber ........ .. . .. .. .. .... Omaha
Jeffrey L. Marcuzzo ..................... Omaha
Craig Q. McDermott .. ................... Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ....................... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn .................... ... Omaha
Stephanie R. Hansen . .................... Omaha
Stephanie S. Shearer .. ................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . .......... ... ... .. ... Columbus
Linda S. Caster Senff .................... Aurora
C.JoPetersen .............coo i, Seward
Stephen R-W. Twiss ..................... Central City
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

C. Matthew Samuelson ................... Blair

Kurt T. Rager ........ ... ... ... ....... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth J. Vampola ..................... Fremont

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

James J. Orr .. ... .. Valentine
Tami K. Schendt ........................ Broken Bow
Kale B. Burdick ........................ O’Neill

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ......... .. .. .. ... .... Grand Island
John P. Rademacher ..................... Kearney
Alfred E. Corey III . ........ ... ... .. ... Grand Island

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ......... ... ... ...... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ............. ... ... .... North Platte
Edward D. Steenburg . ................... Ogallala
Anne M. Paine ......................... McCook
Michael E. Piccolo ........... ... .. .. ... North Platte
Jeffrey M. Wightman .................... Lexington

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden .. ..................... Gering
Randin R. Roland .................... ... Sidney
Russell W. Harford ...................... Chadron
Kris D. Mickey ............. ... .. ... .... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City
Douglas F. Johnson . ....................... Omaha
Elizabeth G. Crnkovich .................... Omaha
Christopher E. Kelly ....................... Omaha
Vernon Daniels ............ . ... ... ...... Omaha
Matthew R. Kahler ........................ Omaha
Chad M. Brown .......................... Omaha
Lancaster County
Judges City
Toni G. Thorson . ............ .. .. ......... Lincoln
Linda S. Porter ....... ... ... .. .. .. .. ..... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder .......................... Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B.O’Neal ......................... Papillion

WORKERS’ COMPENSATION
COURT AND JUDGES

Judges City

James R.Coe ........... ... i, Omaha
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ............ ... ... ........ Lincoln
Dirk V.Block ........ ... ... ... ... ... . ..., Lincoln



ATTORNEYS
Admitted Since the Publication of Volume 298

OLUWATOMILAYO ENIOLA
AJIBODU

HANNAH MAE ARCHULETA

BROOKTYNN M. BLOOD

CALLIE ANN CAPRARO

MATTHEW RYAN CHOUINARD

CAROLA ANDREA
CINTRON-ARROYO

KARLEEN M. DORN

ERIN ELIZABETH EDWARDS

KAYLEE RUDD ENGEL

Tam1 LYNETTE FLEEK

KAYLIE SUE FOGLE

KEVIN MATTHEW GAMBEE

NoaHDANIEL GLOVER-ETTRICH

CARL FrRANZ HABERSTICK II1
JERRY NORRIS HIGGINS
CHERYL LYNN HORST
AARON KEVIN JANSEN
RENEE SYMONE JUST
NATALIE JEAN KILLION
JoHN MICHAEL KIVETT
MATTHEW LEWIS
ANNE ELIZABETH MALY
ALBERT ASHER MANNARI
ERICK ANTHONY MARTIN
WILLIAM MICHAEL
MCDONNELL

BLAKE CHRISTOPHER MILLER

NicoLE KATHRYN NOBBE
RaAacHEL RANAE O’TOOLE
MicHAEL CHRISTIAN PETTIS

STEPHANY PAULETTE
PLEASANT MANESS

LAURA DENISE-MARIE SCHMITT

PETER JOSEPH SITZMANN

ABIGAIL M. STARK

ABBY CHRISTINE STENEK

ANDREW JOHN STOKES

ScoTT ROMAN STRAUS

MicHAEL G. THELEN

ALEXIS MARIE TROUT

CHELLSIE LYNN WEBER

JACQUELYN ELIZABETH WHELAN
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-16-1043: Muench v. Shaffer. Affirmed. Funke, J.
No. S-17-1103: State v. Jones. Affirmed. Heavican, C.J.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-17-217: In re Estate of Warner. Appeal dismissed.

No. S-17-240: Kaiser v. Allstate Indem. Co. Cause having not
been shown, appeal dismissed. See § 2-107(A)(2).

No. S-17-821: State v. Reiner. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-915: Nebraska Co-op Rep. Platte Proj. v. Lincoln Cty.
Bd. of Equal. Stipulation allowed; appeal dismissed.

No. S-17-1118: State v. Harris. Cause having not been shown,
case dismissed. See § 2-107(A)(2).

No. S-17-1216: State v. Bain. Appeal dismissed. See § 2-107(A)(2).

No. S-17-1269: Collins v. Hansen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-15-987: State v. Buttercase. Petition of appellant for fur-
ther review denied on March 2, 2018. See § 2-102(F)(1).

No. S-15-1014: In re Henry B. Wilson, Jr., Revocable Trust.
Petition of appellee for further review sustained on February 23,
2018.

No. A-16-493: State v. Glazebrook. Petition of appellant for fur-
ther review denied on March 22, 2018.

No. A-16-638: Summer Haven Lake Assn. v. Vlach, 25 Neb.
App. 384 (2017). Petition of appellant for further review denied on
April 18, 2018.

No. A-16-690: State v. Camp. Petition of appellant for further
review denied on March 21, 2018.

No. A-16-727: N.P. Dodge Mgmt. Co. v. Eltouny. Petition of
appellant for further review denied on March 1, 2018, as untimely.

No. A-16-844: Walker v. Probandt, 25 Neb. App. 30 (2017).
Petition of appellee for further review denied on May 8, 2018.

No. A-16-846: James-Estenson v. Estenson. Petition of appellant
for further review denied on April 24, 2018.

No. A-16-934: State v. Vance. Petition of appellant for further
review denied on March 1, 2018, as untimely. See § 2-102(F)(1).

No. A-16-964: State v. Heng, 25 Neb. App. 317 (2017). Petition
of appellant for further review denied on February 27, 2018.

No. A-16-1044: In re Guardianship & Conservatorship of Hunt.
Petition of appellant for further review denied on February 22, 2018.

No. A-16-1059: Nienaber v. Nienaber. Petition of appellant for
further review denied on February 28, 2018.

No. A-16-1198: State v. VanAckeren. Petition of appellant for
further review denied on February 15, 2018.

No. A-16-1201: Holen v. Holen. Petition of appellee for further
review denied on March 14, 2018.

No. A-16-1230: Suthar v. Bryan. Petition of appellant for further
review denied on May 8, 2018.

No. A-16-1231: State v. Saldivar. Petition of appellant for further
review denied on March 14, 2018.
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- Xxii -

PETITIONS FOR FURTHER REVIEW

Nos. A-17-003 through A-17-007: In re Interest of Breanna F.
et al. Petitions of appellant for further review denied on March 27,
2018.

Nos. A-17-003 through A-17-007: In re Interest of Breanna F. et
al. Petitions of appellee Jerry F. for further review denied on March
27, 2018.

No. A-17-008: Moyers v. International Paper Co., 25 Neb. App.
282 (2017). Petition of appellant for further review denied on March
2,2018.

No. A-17-018: Schurman v. Wilkins. Petition of appellant for
further review denied on April 25, 2018.

No. A-17-055: State v. Fletcher. Petition of appellant for further
review denied on April 19, 2018.

No. S-17-061: State v. McCurdy, 25 Neb. App. 486 (2018).
Petition of appellant for further review sustained on April 25, 2018.

No. S-17-074: Shawn E. on behalf of Grace E. v. Diane S.
Petition of appellant for further review sustained on March 16, 2018.

No. A-17-079: State v. Sysel. Petition of appellant for further
review denied on March 1, 2018.

No. A-17-099: Telford v. Smith County, Texas. Petition of appel-
lants for further review denied on February 9, 2018.

Nos. A-17-144, A-17-145: State v. Walker. Petitions of appellant
for further review denied on March 1, 2018.

No. A-17-154: State v. Lindberg, 25 Neb. App. 515 (2018).
Petition of appellant for further review denied on March 27, 2018.

No. S-17-187: State v. Ratumaimuri. Petition of appellant for
further review denied on February 14, 2018.

No. S-17-187: State v. Ratumaimuri. Petition of appellee for fur-
ther review sustained on February 14, 2018.

No. A-17-252: State v. Capone. Petition of appellant for further
review denied on April 12, 2018.

No. A-17-317: In re Interest of Antonio J. et al. Petition of
appellant for further review denied on February 23, 2018.

No. A-17-317: In re Interest of Antonio J. et al. Petition of
appellee Cordell S. for further review denied on February 23, 2018.

No. A-17-342: Gray v. Hansen. Petition of appellant for further
review denied on March 14, 2018.

No. A-17-365: State v. Brown. Petition of appellant for further
review denied on April 3, 2018.

No. A-17-399: Campbell v. Hansen. Petition of appellant for fur-
ther review denied on May 8§, 2018.
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PETITIONS FOR FURTHER REVIEW

No. A-17-401: In re Interest of Lizabella R., 25 Neb. App. 421
(2018). Petition of appellee for further review denied on March 13,
2018.

No. A-17-420: State v. Miguel. Petition of appellant for further
review denied on April 18, 2018.

No. A-17-462: State v. James. Petition of appellant for further
review denied on April 30, 2018.

No. A-17-472: Castonguay v. Jorgenson. Petition of appellant for
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ToM HOUSER, APPELLANT AND CROSS-APPELLEE,
V. AMERICAN PAVING ASPHALT, INC.,
APPELLEE AND CROSS-APPELLANT.

907 N.w.2d 16

Filed February 16, 2018. No. S-16-778.

Courts: Appeal and Error. The district court and higher appellate
courts generally review appeals from the county court for error appear-
ing on the record.

Judgments: Appeal and Error. When reviewing a judgment for errors
appearing on the record, the inquiry is whether the decision conforms
to the law, is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable.

Appeal and Error: Words and Phrases. Plain error exists where there
is an error, plainly evident from the record but not complained of at
trial, which prejudicially affects a substantial right of a litigant and is of
such a nature that to leave it uncorrected would cause a miscarriage of
justice or result in damage to the integrity, reputation, and fairness of the
judicial process.

Courts. The district court has certain inherent powers by virtue of being
a court.

. Nebraska courts, through their inherent judicial power, have the
authority to do all things reasonably necessary for the proper administra-
tion of justice.

Courts: Judgments: Jurisdiction: Appeal and Error. An intermedi-
ate appellate court may timely modify its opinion, which is consistent
with the generally recognized common-law rule that an appellate court
has the inherent power to reconsider an order or a ruling until divested
of jurisdiction.

Courts: Appeal and Error. In cases where no statement of errors was
filed, but the record showed that the district court considered an issue
that was also assigned to a higher appellate court, the Supreme Court or
the Court of Appeals may consider that issue.
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8. Courts: Time: Appeal and Error. The district court has discretion to
extend the time for filing a statement of errors.

9. : . On appeal from the county court, a district court’s
ruhng on a motion to extend the time for filing a statement of errors will
be reviewed for an abuse of discretion.

Appeal from the District Court for Douglas County, LEIGH
ANN RETELSDORF, Judge, on appeal thereto from the County
Court for Douglas County, MARCENA M. HENDRIX, Judge.
Judgment of District Court affirmed in part, and in part reversed
and remanded with directions.

David J. Koukol, Sharon A. Hansen, and Michael W. Milone,
of Koukol & Johnson, L.L.C., for appellant.

James B. McVay, of Tiedeman, Lynch, Kampfe, McVay &
Respeliers, for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

PER CURIAM.
I. NATURE OF CASE

A homeowner brought a breach of contract action against
the company that laid his asphalt driveway, after the driveway
prematurely began to deteriorate. The county court entered
judgment in favor of the homeowner, but on appeal, the dis-
trict court significantly reduced the award. The parties dis-
pute whether review of the county court’s verdict is limited
to plain error, because the asphalt company failed to timely
file its statement of errors to the district court. The parties
also dispute whether there was sufficient evidence that it was
reasonable and necessary for the homeowner to contract for a
stopgap repair of patchwork replacement of broken sections
and, subsequently, for a 2-inch overlay of the entire driveway.
Finally, the asphalt company contests attorney fees awarded to
the homeowner in relation to the company’s late production
of documents that were the subject of an order to compel in
county court.
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II. BACKGROUND

In 2008, Tom Houser entered into a written contract with
American Paving Asphalt, Inc. (American Paving), to con-
vert his 1,440-foot limestone driveway into an asphalt drive-
way. Houser had negotiated the contract with Mark Hall, the
co-owner of American Paving. Hall had proposed a 3-inch
asphalt overlay on top of the existing limestone, at a cost
of $16,000.

According to Houser, after signing the contract with
American Paving for a 3-inch overlay, he discussed with Hall
concerns about the lack of traction during the winter on the
steepest part of the driveway. According to Houser, Hall pro-
posed traction indentations in about 300 feet of the driveway
that would be made by raking through the asphalt. According
to Houser, Hall proposed that they lay an extra 2 inches of
asphalt depth where the traction strips would be placed.

There was no written contract regarding the traction strips,
but it is undisputed that American Paving charged $1,500 for
the added work. In addition, there was evidence that Hall had
recommended to Houser that he seal-coat the driveway.

Several months after the installation of the asphalt overlay,
Houser paid Hall an additional $1,500 to seal-coat the drive-
way and repair some cracks that had already occurred. The
invoice for the repair and seal-coat stated that American Paving
“[w]ill fill any cracks that surface from sealcoating job at no
cost to homeowner.” In total, Houser paid American Paving
$19,000 for the asphalt driveway.

More cracks continued to occur in the asphalt driveway.
By 2010, larger chunks of the driveway began to break apart
and cracks of various sizes were visible on the majority of the
driveway. American Paving stopped responding to Houser’s
requests for repairs, and Houser sued American Paving in
county court for breach of contract.

1. EVIDENCE OF BREACH
Houser presented the expert testimony of Douglas Dreessen,
a registered professional civil engineer, who opined that the



_4 -

299 NEBRASKA REPORTS
HOUSER v. AMERICAN PAVING ASPHALT
Cite as 299 Neb. 1

driveway was defective and did not substantially conform to
the contract. Dreessen explained that there are two important
elements to asphaltic cement paving. First, the subgrade must
be compacted. Second, the thickness of the pavement must be
adequate to support the type of traffic anticipated. With regard
to thickness, Dreessen also testified that it is important for the
pavement to be uniform so that there are not weak areas that
will tend to give out.

Dreessen testified that absent instruction to the contrary, his
goal as a professional engineer is to design asphalt driveways
with a 20-year design life. Over American Paving’s parol
evidence objection, Houser also testified at trial that Hall
told him the driveway would last at least 20 years. At trial,
Hall denied making such a guarantee or that it was an indus-
try standard.

Dreessen visually inspected the driveway in 2013. He
observed numerous ‘“alligatored” areas where failure was
occurring. Given that the driveway was only 5 years old at
the time of the inspection, this was considered a “premature
failure” of the driveway. A report prepared by Dreessen’s civil
engineering firm noted significant weathering, oxidization, rav-
eling, and wearing away of the surface.

Dreessen had his staff conduct tests to determine the pave-
ment thickness and compaction. They bored into six different
areas throughout the length of the driveway where it appeared
to be thickest and not yet cracked or broken. The samples dem-
onstrated a thickness ranging from 1% to 2! inches, with an
average measurement of 2 inches. Based on the results of the
tests conducted, Dreessen opined that the cracking and distress
of the asphalt driveway occurred because the asphalt was too
thin and was placed on an inadequate base due to nonuniform
and subgrade compaction.

Dreessen opined that Houser’s driveway was not constructed
in substantial compliance with the specifications of the con-
tract. In his work, Dreessen regularly supervised contractors to
ensure that their work was in substantial compliance with the
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specifications and plans. In his experience, contract specifica-
tions for asphalt depth referred to the depth after it was rolled
and compacted. He stated that the depth of the asphalt would
never be measured before it was compacted, because “[w]hen
we specify for an asphalt project, we need to be able to go
back and verify what is on the plans . . . .” Further, Dreessen
stated that the work did not comply with the specifications
in the contract that it be graded and compacted to maxi-
mum strength.

2. EVIDENCE OF DAMAGES

Houser testified that for a couple of years after American
Paving stopped making repairs, Houser sealed the cracks him-
self as they continuously appeared. Then, in 2012, Houser hired
Asphalt Maintenance, Inc., to replace several large sections
that had begun to break apart into larger chunks. Houser paid
Asphalt Maintenance $5,110 for replacing the severely dam-
aged sections of the driveway, plus $550 for sealing various
cracks in the remaining lengths of the driveway. Houser had
obtained more than one bid and chose Asphalt Maintenance
because it had presented the lowest bid.

But Houser considered Asphalt Maintenance’s work only
a “stopgap measure before the winter of 2012.” Houser was
attempting only to address the areas of the driveway that were
the most damaged and might come up in more large pieces
when he used a snowplow. Over American Paving’s objection,
Houser testified that he thought that the repairs by Asphalt
Maintenance were necessary.

After the 2012 repairs, the driveway continued to deterio-
rate. The 2013 report by Dreessen’s firm noted that the oxi-
dation and raveling observed at the time of the report would
combine to allow for additional pathways for water and air to
continue the weathering process and extend the cracking dur-
ing freeze-thaw cycles. Houser also testified that with various
repaired patches, the driveway “looked terrible” overall, with
a variegated light-and-dark pattern.
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As a solution to this continuing deterioration and the patch-
work appearance due to previous repairs, Houser chose to
have a 2-inch asphalt overlay placed on the entire length of the
driveway. Houser generally indicated, over objection, that he
had reached the 2-inch overlay solution after consultation with
others. And Houser testified, over objection, that without add-
ing a 2-inch overlay, he would have continued to have to pay
to replace additional sections.

The asphalt company Houser contracted with charged
$26,189.09 for the 2-inch overlay. Again, Houser had obtained
more than one bid and chose the contractor who presented
the lowest bid. Even with the 2-inch overlay, Houser antici-
pated additional cracking and costs associated with repairs in
the future.

On cross-examination, Houser admitted that certain areas
of the driveway, approximately 150 to 200 feet, were still in
relatively good condition and not “defective.” However, he
believed that most of the driveway was unacceptable and he
did not “feel like taking a roller coaster ride going up my
driveway where its two inches higher and not.”

At the time of trial, it had been about 1'% years since the
overlay had been installed. Houser testified that there had been
a noticeable change in the amount of deterioration. He said:
“[It 1]ooks like a nice, smooth asphalt driveway. It has a small
handful of cracks in it in a couple of areas where apparently
the deterioration underneath is continuing, but otherwise the
driveway has held up very well.”

Houser testified that he anticipated having to seal-coat the
driveway. Houser explained that he had paid to seal-coat the
original asphalt driveway per American Paving’s instructions.
Over American Paving’s hearsay, relevance, and discovery
objections, Houser testified that he had recently entered into a
contract to seal the driveway at a cost of $3,250.

Houser submitted evidence of the cost of Dreessen’s inspec-
tion, testing, and analysis, which was $1,705. He also submitted
evidence of the cost of Dreessen’s time testifying as an expert



-7 -

299 NEBRASKA REPORTS
HOUSER v. AMERICAN PAVING ASPHALT
Cite as 299 Neb. 1

witness, $2,886.10. Houser entered into evidence the costs of
deposing an American Paving employee and Hall, $371.50 and
$421.25, respectively, in preparation for trial. Houser sought
court costs in the amount of $69. Houser asked for a total of
$40,551.94 in damages. The court ordered the parties to submit
briefs after trial. American Paving did not submit a brief.

3. VERDICT, ATTORNEY FEES,
AND SANCTIONS

American Paving moved to disqualify the trial judge and for
a mistrial on the ground that the judge had allegedly engaged
in activities on her cell phone during trial. The court overruled
American Paving’s motion.

American Paving later filed a second motion to disqualify
and for a mistrial, asserting the same conduct of the trial
judge engaging with her cell phone during trial. But the sec-
ond motion further alleged that Hall had filed a complaint
with the Nebraska Commission on Judicial Qualifications,
which complaint was under investigation. The court overruled
the motion.

On June 17, 2015, the county court entered judgment in
favor of Houser in the amount of $40,551.94. In its order,
the court set a hearing for Houser’s oral motion for attorney
fees. After the judgment, Houser submitted an affidavit sup-
porting costs and fees incurred with respect to the discovery
delays, motion for sanctions, and the motions to disqualify.
On September 22, the court ordered $1,514 in sanctions and
attorney fees to be paid to Houser. On October 22, the court
overruled American Paving’s motion for new trial.

4. AppEAL TO DisTRICT COURT
American Paving filed a notice of appeal to the district court
on November 10, 2015.! On that same date, it filed its praecipe
for the bill of exceptions and transcript.

! See Neb. Rev. Stat. § 25-2729 (Reissue 2016).
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(a) Filing Statement of Errors
Out of Time

American Paving did not timely file its statement of errors.
Neb. Ct. R. § 6-1518 provides in relevant part:

Within 10 days of filing the bill of exceptions in
an appeal to the district court, the appellant shall file
with the district court a statement of errors which shall
consist of a separate, concise statement of each error a
party contends was made by the trial court. Each assign-
ment of error shall be separately numbered and para-
graphed. Consideration of the cause will be limited to
errors assigned and discussed, provided that the district
court may, at its option, notice plain error not assigned.

Neb. Ct. R. § 6-1452(A)(7) (rev. 2011) is virtually identical.

The bill of exceptions in American Paving’s appeal was
filed with the district court on January 7, 2016. Court rules
do not require that any notice be given to the parties when the
bill of exceptions has been filed in the district court, and thus,
the parties did not receive notice when the bill of exceptions
was filed.

On February 1, 2016, the district court sent the parties a
notice of intent to dismiss the appeal in the event that they
failed to submit a proposed scheduling order within 30 days.
On March 21, American Paving filed its brief with the district
court and served it on Houser.

Thereafter, on April 15, 2016, American Paving filed a
motion for leave to file a statement of errors out of time. A
hearing was held on the motion on April 21. American Paving
relied on Neb. Ct. R. § 6-1519, which allows courts to suspend
applicable local rules upon good cause in order to prevent
manifest injustice: “Upon the showing of good cause, a rule
may be suspended in a particular instance in order to avoid a
manifest injustice.”

American Paving’s attorney asserted that he did not learn
until March 2, 2016, that the bill of exceptions had been filed.
On that date, he “happened to check with the Clerk of the
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District Court.” The attorney explained that he was under the
mistaken impression that the district court would notify him
when the bill of exceptions had been filed. In an affidavit, the
attorney averred that “in prior years,” notice was sent to the
parties when the bill of exceptions had been filed. Furthermore,
American Paving’s attorney explained that he did not realize
the legal impact that failing to timely file a statement of errors
could have.

American Paving’s attorney argued that the rule regarding
filing a statement of errors within 10 days of the filing of the
bill of exceptions should be kept “in perspective”:

The rule is simply a procedural tool designed to frame
the issues to be addressed in the appeal to the district
court. It’s not designed for anything other than to allow
you, as the judge, as the sitting judge, and the Appellee,
as a responder, to know what the heck I’'m going to talk
about at this hearing and what the issues are in terms of
the appeal.

The court stated that it had sent out a notice of intent to dis-
miss on February 1, 2016. In light of that fact, the court found
it “frustrating” that American Paving did not bother to inquire
whether the bill of exceptions had been filed until March 2.

American Paving’s attorney acknowledged that he could
have checked every week to see whether the bill of exceptions
had been filed and that he failed to do so. But as to the delay
between the letter of February 1, 2016, and the filing of the
statement of errors, the attorney argued that, either way, the
April 15 filing of the statement of errors was late. On May 4,
the court sustained American Paving’s motion to file the state-
ment of errors out of time.

(b) Statement of Errors
In its statement of errors, American Paving asserted that the
county court had erred by (1) finding that Houser offered suf-
ficient evidence to show that American Paving breached the
contract for installation of the asphalt driveway, (2) finding
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that Houser offered sufficient evidence as to the reasonable-
ness and necessity of the cost of repairs, (3) awarding certain
costs to Houser that are not permitted by law, (4) failing to
recuse herself as requested given her improper actions during
trial and her bias in favor of Houser, (5) finding that sanctions
against American Paving were appropriate, and (6) awarding
attorney fees to Houser.

(c) Order

The district court concluded that the county court did not
abuse its discretion in denying American Paving’s motion to
disqualify and for a mistrial.

Citing to Neb. Ct. R. Disc. § 6-337, the district court found
no error in the county court’s order of attorney fees as a sanc-
tion for failing to produce the requested records in a timely
fashion. Section 6-337(b) allows the court to order “reasonable
expenses, including attorney fees, caused by the failure [to
comply with a discovery order], unless the court finds that the
failure was substantially justified or that other circumstances
make an award of expenses unjust.”

The district court found there was competent evidence to
support the county court’s determination that American Paving
had breached its contract with Houser and that such breach was
the proximate cause of damage to Houser.

The court affirmed damages in the amount of only $5,660.
The court found that the photographs and testimony estab-
lished the necessity of the patchwork repair by Asphalt
Maintenance of sections of the driveway that had broken into
chunks. But it found the evidence insufficient to support the
reasonableness and necessity of the 2-inch overlay.

The court concluded that the county court abused its discre-
tion in awarding as costs’ expenditures for expert reports and
testimony. The court found that only $861.75 for depositions
and court costs was properly awarded as costs. [t remanded the

2 See Neb. Rev. Stat. § 25-1708 (Reissue 2016).
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case to the county court with directions to enter a judgment
reflecting damages in the amount of $6,521.75.

Subsequently, a hearing was held on Houser’s motion for
attorney fees incurred in responding to American Paving’s
motion to file its statement of errors out of time and for a
continuance. Houser submitted into evidence an affidavit sup-
porting a total of $2,756.75 in costs and fees. The district court
overruled the motion.

Houser appeals, and American Paving cross-appeals.

III. ASSIGNMENTS OF ERROR

Houser assigns that the district court erred in (1) granting
American Paving’s motion for additional time to file its state-
ment of errors and allowing anything other than plain error
review, (2) failing to find that a 2-inch asphalt overlay was
a reasonable procedure to make the driveway conform to the
contract, and (3) ruling that the $26,189.09 cost of the overlay
was unreasonable and unsupported by competent evidence.

On cross-appeal, American Paving assigns that the district
court erred in finding (1) that there was sufficient evidence
to sustain damages in the amount of $5,660 and (2) that the
county court did not abuse its discretion in awarding to Houser
$1,514 in attorney fees.

IV. STANDARD OF REVIEW
[1,2] The district court and higher appellate courts generally
review appeals from the county court for error appearing on
the record.” When reviewing a judgment for errors appearing
on the record, the inquiry is whether the decision conforms
to the law, is supported by competent evidence, and is neither
arbitrary, capricious, nor unreasonable.*

3 See, Millard Gutter Co. v. Farm Bureau Prop. & Cas. Ins. Co., 295
Neb. 419, 889 N.W.2d 596 (2016). See, also, Neb. Rev. Stat. § 25-2733
(Reissue 2016).

4.
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[3] Plain error exists where there is an error, plainly evident
from the record but not complained of at trial, which prejudi-
cially affects a substantial right of a litigant and is of such a
nature that to leave it uncorrected would cause a miscarriage
of justice or result in damage to the integrity, reputation, and
fairness of the judicial process.’

V. ANALYSIS

1. PLAIN ERROR REVIEW

American Paving filed a statement of errors in the district
court, but only after the district court granted its motion to
extend the 10-day window established by the statement of
errors rule.® In arguing that the district court erred in grant-
ing the extension, Houser relies upon the suspension rule’
empowering a district court to “suspend[]” another uniform
district court rule. In the district court, American Paving cited
the suspension rule in support of its motion. Houser contends
that the district court’s review should have been limited to
plain error.

But both parties’ arguments are based on a flawed prem-
ise—that a district court, sitting as an intermediate appellate
court, has no power to grant a motion to extend the time to file
a statement of errors, except pursuant to the suspension rule. In
the sections that follow, we will expose the flaws in that prem-
ise, review our case law, and apply the correct rule to settle the
standard of review.

(a) Flaws of Premise
The first flaw is the lack of any textual support in the state-
ment of errors rule. It contains no language suggesting the

5 State ex rel. Unger v. State, 293 Neb. 549, 878 N.W.2d 540 (2016);
Zwygart v. State, 270 Neb. 41, 669 N.W.2d 362 (2005).

6§ 6-1518.
7§ 6-1519.
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district court lacks the power to extend the 10-day window. It
simply states:

Within 10 days of filing the bill of exceptions in
an appeal to the district court, the appellant shall file
with the district court a statement of errors which shall
consist of a separate, concise statement of each error a
party contends was made by the trial court. Each assign-
ment of error shall be separately numbered and para-
graphed. Consideration of the cause will be limited to
errors assigned and discussed, provided that the district
court may, at its option, notice plain error not assigned.
This rule shall not apply to small claims appeals.®

The 10-day provision in the first sentence is addressed
to the appellant, not the district court. There is no language
expressly or impliedly prohibiting a district court from extend-
ing the time.

Reading a prohibition into the rule would require us to add
words to the third sentence, as if it read, “Consideration of
the cause will be limited to errors assigned and discussed in
a timely filed statement of errors, provided that the district
court may . . . .” Just as it is not within the province of the
courts to read a meaning into a statute or regulation that is not
warranted by the language,’ rules should be read likewise. We
must limit the rule’s meaning to its plain language.

The second flaw is the absence of any statutory basis for the
premise. The right of appeal in Nebraska is purely statutory.'”
Statutes in chapter 25, article 27, establish the power of a dis-
trict court to hear appeals from county court. And these statutes
teach three lessons.

One dictates that the district court’s standard of review
shall be for “error appearing on the record made in the county

8 § 6-1518 (emphasis supplied).

° See, McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300
(2006); Utelcom, Inc. v. Egr, 264 Neb. 1004, 653 N.W.2d 846 (2002).

0 Heckman v. Marchio, 296 Neb. 458, 894 N.W.2d 296 (2017).
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court.”'" The statement of errors rule must be interpreted to
operate within the context of these statutes. And our discussion
of case law will demonstrate that we have done so.

Another permits this court to establish rules but does not
support the premise. It authorizes the Nebraska Supreme Court
to prescribe rules governing the “ordering, preparing, signing,
filing, correcting, and amending of the bill of exceptions.”!?
But this language does not permit us to artificially limit the
district court’s discretion to extend the time for filing of a
statement of errors.

Another statute makes it clear that timely filing of a state-
ment of errors cannot be deemed jurisdictional. It specifies
that filing of the notice of appeal and deposit of the docket
fee are the only steps required to vest the district court with
jurisdiction of the appeal.’® Our discussion of the case law will
show that we have characterized the statement of errors rule in
full accord with this statutory command.

Another flaw is the premise’s inconsistency with other
uniform district court rules. There are other sections of the
Uniform District Court Rules of Practice and Procedure which
specify procedures but where the district court undoubtedly
has power to grant relief without relying on the suspension
rule. For example, even though a rule requires that “citation of
Nebraska cases shall include the . . . North Western Reporter
citation,”'* a court can surely exercise its discretion to accept
a brief containing only citations to the Nebraska Reports or
the Nebraska Appellate Reports. This illustrates the absurdity
of applying the suspension rule to matters generally within the
district court’s discretion.

[4,5] The final flaw, and perhaps the most important one,
is its implicit characterization of district courts. The district

1§ 25-2733(1).
2§ 25-2733(2).
13§ 25-2729(2).
14 Neb. Ct. R. § 6-1505(C).
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court has certain inherent powers by virtue of being a court.'
“The term ‘inherent power of the judiciary’ means that which
is essential to the existence, dignity and functions of the court
from the very fact that it is a court.”'® Nebraska courts, through
their inherent judicial power, have the authority to do all things
reasonably necessary for the proper administration of justice.”
[6] And when sitting as an intermediate appellate court, the
district court has inherent power common to appellate courts.
For example, in State v. Hausmann,"® we reiterated that an inter-
mediate appellate court may timely modify its opinion, which is
“consistent with the generally recognized common-law rule that
an appellate court has the inherent power to reconsider an order
or [a] ruling until divested of jurisdiction.” And the Nebraska
Court of Appeals found no error in a case where the district
court, sitting as an appellate court, accepted a supplemental
bill of exceptions on rehearing.'” Surely, an appellate court has
inherent authority to regulate such things as timing of record
preparation, extension of brief dates, and argument dates.

(b) Lessons From Case Law
Finally, several lessons can be drawn from this state’s
reported decisions. First, and foremost, this court has never
held that a district court lacks the power to extend the time for
filing a statement of errors or that its power to do so is limited

15 See, e.g., Putnam v. Scherbring, 297 Neb. 868, 902 N.W.2d 140 (2017); In
re Interest of Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017); Jacob v.
Nebraska Dept. of Corr. Servs., 294 Neb. 735, 884 N.W.2d 687 (2016); In
re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016); Carrel v.
Serco Inc., 291 Neb. 61, 864 N.W.2d 236 (2015); Marcuzzo v. Bank of the
West, 290 Neb. 809, 862 N.W.2d 281 (2015).

1 In re Integration of Nebraska State Bar Ass’n, 133 Neb. 283, 288, 275
N.W. 265, 267 (1937).

'7 Smeal Fire Apparatus Co. v. Kreikemeier, 279 Neb. 661, 782 N.W.2d 848
(2010), disapproved on other grounds, Hossaini v. Vaelizadeh, 283 Neb.
369, 808 N.W.2d 867 (2012).

18 State v. Hausmann, 277 Neb. 819, 826, 765 N.W.2d 219, 225 (2009).
19 State v. Osborne, 20 Neb. App. 553, 826 N.W.2d 892 (2013).
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by the suspension rule. This is not surprising given that early
on, we characterized the rule as “simply a procedural tool
designed to frame the issues to be addressed in the appeal to
the district court.”

Second, in cases where no statement of errors was filed and
the district court reviewed for plain error, the higher appellate
court likewise reviewed for plain error only.?!

[7] Third, in cases where no statement of errors was filed,
but the record showed that the district court considered an
issue that was also assigned to a higher appellate court, the
Supreme Court or the Court of Appeals may consider that
issue.?? Thus, in a case where the defendant did not file a state-
ment of errors, the Court of Appeals looked to the “proceed-
ings and argument before the district court” to see whether a
claimed error was mentioned. In another case, the defendant’s
notice of appeal from county court stated that she was appeal-
ing due to an excessive sentence.’* Based on an assignment
of error in the defendant’s brief, the district court considered
whether the county court abused its discretion in sentencing the

20 Lindsay Ins. Agency v. Mead, 244 Neb. 645, 648, 508 N.W.2d 820, 823
(1993) (referring to predecessor version of current county court rule).

2 See, Federal Nat. Mortgage Assn. v. Marcuzzo, 289 Neb. 301, 854 N.W.2d
774 (2014); State v. Hays, 253 Neb. 467, 570 N.W.2d 823 (1997); In re
Estate of Morse, 248 Neb. 896, 540 N.W.2d 131 (1995); State v. Harper,
19 Neb. App. 93, 800 N.W.2d 683 (2011); State v. Burns, 16 Neb. App.
630, 747 N.W.2d 635 (2008); State v. Fiedler, 5 Neb. App. 629, 562
N.W.2d 380 (1997).

2 See, State v. Griffin, 270 Neb. 578, 705 N.W.2d 51 (2005); Lindsay Ins.
Agency v. Mead, supra note 20; State v. Zimmerman, 19 Neb. App. 451,
810 N.W.2d 167 (2012); First Nat. Bank of Omaha v. Eldridge, 17 Neb.
App. 12, 756 N.W.2d 167 (2008); State v. Boye, 1 Neb. App. 548, 499
N.W.2d 860 (1993). See, also, State v. Cardona, 10 Neb. App. 815, 639
N.W.2d 653 (2002) (considering issue not raised in timely filed statement
of errors, because district court’s order showed it considered and ruled
upon issue).

2 State v. Engleman, 5 Neb. App. 485, 489, 560 N.W.2d 851, 856 (1997).

24 State v. Griffin, supra note 22.
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defendant. On appeal to this court, the State argued that appel-
late review was limited to plain error due to the defendant’s
failure to file a statement of errors. We disagreed with the dis-
trict court that an assignment of error in a brief to the district
court could constitute compliance with the rule, but we treated
the issue of excessive sentence as assigned error because the
defendant “specifically raised the issue of excessive sentence
in her notice of appeal which was filed in the county court . . .
and included in the transcript filed in the district court.”®

Fourth, the review conducted when a statement of errors is
filed, but not within the 10-day window, has varied. In a case
where the district court reviewed the record for plain error
only, the Court of Appeals similarly conducted a plain error
review.”* But in a case where the district court considered
the errors raised in the untimely filed statement of errors, the
Court of Appeals likewise considered those errors.”” In that
case, the district court granted a motion to file the statement
of errors out of time, and the Court of Appeals stated that “it
was within the district court’s discretion to allow [the appel-
lant] to file its statement of errors and to consider the issues
raised therein.”*

In an appeal in a criminal case, this court determined that “an
exception to the rule . . . was necessarily in order.”® There, the
defendant’s new counsel filed an untimely statement of errors
which did not contain a claim of ineffectiveness of trial coun-
sel. The Court of Appeals reversed the district court’s judgment
based on ineffectiveness of counsel. The State sought further
review by this court, claiming that the Court of Appeals erred
in considering ineffectiveness of counsel, because it was not
contained in the statement of errors and because the statement

% Id. at 584, 705 N.W.2d at 57.

%6 State v. Harlan, 1 Neb. App. 184, 488 N.W.2d 374 (1992).

27 General Serv. Bureau v. Moller, 12 Neb. App. 288, 672 N.W.2d 41 (2003).
28 Id. at 295, 672 N.W.2d at 47.

2 State v. Gerstner, 244 Neb. 508, 513, 507 N.W.2d 490, 493 (1993).
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of errors was untimely filed. We reasoned that “[n]ew defense
counsel’s failure to assign the claim of ineffectiveness of coun-
sel and the resultant delay in submitting the statement of errors
were excusable.”*

On the other hand, in Miller v. Brunswick,?' this court
refused to consider the errors assigned on appeal, stating that
no errors were properly assigned to the district court due to the
untimely filing of the statement of errors. There is no indica-
tion in Miller that the district court gave permission to file the
untimely statement of errors.

[8] On the whole, our case law teaches that there is flex-
ibility in applying the statement of errors rule. The district
court has discretion to extend the time for filing a statement
of errors.* Tt has discretion to consider errors brought to its
attention in ways other than a timely filed statement of errors.
And in light of the purpose of this “procedural tool,” we see
no reason to unduly constrict the district court’s discretion. Of
course, this discretion is not unlimited. And we provide some
guidance for the exercise of this discretion.

The situation here is analogous to one where an appellant’s
brief in the Supreme Court or the Court of Appeals does not
contain an assignments of error section. One of our court
rules requires a section of the appellant’s brief to contain,
under an appropriate heading, “[a] separate, concise statement
of each error a party contends was made by the trial court

. .33 Like the district court’s statement of errors rule, our
rule cautions that “consideration of the case will be limited to
errors assigned and discussed,” but that “[t]he court may, at
its option, notice a plain error not assigned.””** In contrast to
the district court’s rule, our rule is grounded in statute, which

30 1d.

31U Miller v. Brunswick, 253 Neb. 141, 571 N.W.2d 245 (1997).
See General Serv. Bureau v. Moller, supra note 27.

3 Neb. Ct. R. App. P. § 2-109(D)(1)(e) (rev. 2014).

#*1d.



- 19 -

299 NEBRASKA REPORTS
HOUSER v. AMERICAN PAVING ASPHALT
Cite as 299 Neb. 1

requires that “[t]he brief of appellant shall set out particularly
each error asserted . . . .

We have never interpreted § 2-109(D)(1)(e) to leave us
powerless to consider errors that were not properly presented.
But we have repeatedly stated that we may proceed as though
the party failed to file a brief entirely or, alternatively, may
examine the proceedings for plain error.’® We believe that the
district court should have the same flexibility.

[9] Thus, we hold that on appeal from the county court, a
district court’s ruling on a motion to extend the time for filing a
statement of errors will be reviewed for an abuse of discretion.
Numerous situations are possible. For example, an appellant
may recognize the omission before an opponent or the court
has responded. An opponent may have responded, but only in a
summary fashion. An opponent may have submitted a full brief
relying on the omission. Or the omission may not have been
noted until after the appeal was submitted to the district court.
The specific circumstances should drive the court’s exercise of
discretion. And it is important whether the circumstances are
rooted in the moving party’s own neglect.

(c) Resolution

Here, American Paving submitted a brief to the district
court, which brief set out the errors it alleged were made by the
county court. Houser then filed its responsive brief, evidently
noting American Paving’s failure to file a statement of errors.
Only then did American Paving seek permission to file the
statement of errors out of time.

The circumstances were ordinary and rooted in American
Paving’s own neglect. The bill of exceptions was filed on
January 7, 2016. And on February 1, the district court’s letter

35 Neb. Rev. Stat. § 25-1919 (Reissue 2016).

3¢ See, Steffy v. Steffy, 287 Neb. 529, 843 N.W.2d 655 (2014); In re Interest
of Samantha L. & Jasmine L., 286 Neb. 778, 839 N.W.2d 265 (2013);
In re Interest of Jamyia M., 281 Neb. 964, 800 N.W.2d 259 (2011); City
of Gordon v. Montana Feeders, Corp., 273 Neb. 402, 730 N.W.2d 387
(2007).
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notified the parties of the hearing date and briefing deadlines.
While the letter did not expressly state that the bill of excep-
tions had been filed, at a minimum, it should have alerted the
parties to inquire. American Paving admitted that it did not do
so until March 2, and it provided no explanation not rooted in
its own neglect. Although American Paving submitted a brief
to the district court on March 21, even then it did not file the
statement of errors. It was not until after Houser’s brief was
submitted that it dawned on American Paving to seek exten-
sion of the time. And by then, Houser had briefed the merits
of the appeal.

We conclude that under these circumstances, the district
court abused its discretion in granting the motion to extend
the time for filing of a statement of errors. Because the district
court abused its discretion, its review in this case should have
been limited to plain error. In turn, our review of the county
court’s judgment will be limited to plain error.

2. HOUSER’S APPEAL

Houser appeals the district court’s reversal of the county
court’s determination that $26,189.09, the cost of the 2-inch
overlay, was recoverable as part of Houser’s damages for the
breach of contract. Houser asserts that under the proper, plain
error standard of review, there was no plain error in this aspect
of the county court’s award. We agree and find that there was
no plain error in the county court’s assessment of $26,189.09 in
damages for the 2-inch overlay. Thus, the district court erred in
reversing that portion of the county court’s verdict.

We note that Houser did not assign as error in this appeal
the district court’s reversal of the county court’s inclusion
in its determination of damages the amount of the cost for
seal-coating the driveway. Nor did Houser assign as error the
district court’s reversal of the county court’s award as costs
Houser’s expenditures for his expert reports and testimony.
Finally, Houser did not assign as error the district court’s
denial of his motion for attorney fees incurred responding to
American Paving’s motion to file its statement of errors out of
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time. He does not argue that we should revisit these aspects of
the district court’s opinion. Therefore, we do not.

3. AMERICAN PAVING’S CROSS-APPEAL

In its cross-appeal, American Paving asserts that the district
court erred in affirming the county court’s assessment as dam-
ages the cost of patchwork repairs prior to the 2-inch overlay
and in affirming the award of $1,514 in sanctions in relation
to American Paving’s late production of discovery materials.
As discussed, these errors were not properly assigned to the
district court and we therefore limit our review to plain error.

We find no plain error in the county court’s determination
that the evidence supported as damages reimbursement for
Houser’s expenditures in patchwork repairs prior to the 2-inch
overlay. Neither do we find plain error in its award of $1,514
in sanctions for American Paving’s failure to timely turn over
certain discovery materials. We accordingly affirm the district
court’s judgment inasmuch as it affirmed the award of $1,514
in discovery sanctions and $5,660 in repairs.

American Paving did not raise in its cross-appeal any issue
pertaining to the district court’s determination to affirm the
county court’s award of $861.75 in costs. We therefore also
affirm this aspect of the district court’s judgment.

VI. CONCLUSION
For the foregoing reasons, we affirm the judgment of the

district court with respect to the county court’s determina-
tion that damages included $5,660 in patchwork repairs, that
Houser should be awarded $1,514 as discovery sanctions, and
that Houser should be awarded $861.75 in costs. We reverse
the district court’s judgment with respect to its reversal of the
county court’s determination that Houser’s damages included
$26,189.09 for the 2-inch overlay. We remand the cause to the
district court with directions to remand to the county court with
directions to enter a judgment in accordance with this opinion.

AFFIRMED IN PART, AND IN PART REVERSED

AND REMANDED WITH DIRECTIONS.



-22 -

299 NEBRASKA REPORTS
STATE v. BRIDGEFORD
Cite as 299 Neb. 22

Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

STATE OF NEBRASKA, APPELLEE, V.
GERARD BRIDGEFORD, APPELLANT.

STATE OF NEBRASKA, APPELLEE, V.
JUDITH BRIDGEFORD, APPELLANT.
907 N.w.2d 15

Filed February 16, 2018.  Nos. S-16-1032, S-16-1035.
SUPPLEMENTAL OPINION

Appeals from the District Court for Saunders County: MARY
C. GILBRIDE, Judge. Former opinion modified. Motion for
rehearing overruled.

Jennifer D. Joakim for appellant Gerard Bridgeford.

Mark A. Steele, of Steele Law Office, for appellant Judith
Bridgeford.

Douglas J. Peterson, Attorney General, and Siobhan E.
Dufty for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

PeEr CuURrIAM.

Cases Nos. S-16-1032 and S-16-1035 are before this court
on the appellee’s consolidated motion for rehearing concerning
our opinion in State v. Bridgeford." We overrule the motion,
but we modify the original opinion as follows:

! State v. Bridgeford, 298 Neb. 156, 903 N.W.2d 22 (2017).
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(1) We withdraw syllabus point 7* and the second to the
last sentence in the seventh paragraph under the subheading
“STATUTORY RIGHT™ and substitute the following wording in
both instances:

The excludable period attributable to an indefinite con-
tinuance of trial granted by the trial court upon the
defendant’s motion runs from the day of the motion until
either the defendant’s notice of a request for trial or the
date set for trial by the court’s own motion.*

(2) We withdraw the entirety of the 10th paragraph
under the subheading “STATUTORY RIGHT™ and substitute the
following:

Judith extended her December 3, 2014, speedy trial
date when, on August 18, she filed a motion for an
indefinite continuance of her trial. The period of delay
attributable to Judith’s motion did not end until the new
trial date of June 25, 2015, since, despite intervening
motions, that was the first trial date set after the August
18, 2014, motion. The new trial date of June 25, 2015,
exceeded the 6-month period calculated at the time of
her motion to continue, which expired on December
3,2014.

(3) We withdraw the entirety of the 11th paragraph
under the subheading “STATUTORY RIGHT”® and substitute the
following:

Judith’s indefinite continuance resulted in a trial date
that exceeded the 6-month period as calculated with the

2 Id. at 157, 903 N.W.2d at 24.
3 Id. at 163, 903 N.W.2d at 27.

* See, Neb. Rev. Stat. § 29-1207(4)(a) and (b) (Reissue 2016); State v.
Wells, 277 Neb. 476, 763 N.W.2d 380 (2009); State v. Williams, 277 Neb.
133, 761 N.W.2d 514 (2009) (Wright, J., concurring; Heavican, C.J., and
Connolly, J., join); State v. Schmader, 13 Neb. App. 321, 691 N.W.2d 559
(2005).

5 State v. Bridgeford, supra note 1, 298 Neb. at 164, 903 N.W.2d at 28.
¢ Id.
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excludable periods up to the date of the motion. Judith
permanently waived her statutory speedy trial right by
virtue of the August 18, 2014, motion to continue.
The remainder of the opinion shall remain unmodified.
FORMER OPINION MODIFIED.
MOTION FORREHEARING OVERRULED.
WRIGHT, J., not participating in the supplemental opinion.
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Trusts: Equity: Appeal and Error. Absent an equity question, an
appellate court reviews trust administration matters for error appear-
ing on the record; but where an equity question is presented, appellate
review of that issue is de novo on the record.

Evidence: Appeal and Error. In a review de novo on the record, an
appellate court reappraises the evidence as presented by the record and
reaches its own independent conclusions on the matters at issue.
Statutes. Statutory interpretation presents a question of law.
Judgments: Appeal and Error. An appellate court independently
reviews questions of law decided by a lower court.

Statutes. Absent anything to the contrary, statutory language is to be
given its plain meaning, and a court will not look beyond the stat-
ute or interpret it when the meaning of its words is plain, direct, and
unambiguous.

Legislature: Statutes. When the Legislature provides a direct reference
to a section of a uniform law code when adopting that code, it incorpo-
rates the comments explaining that section.

Trusts: Proof. Under Neb. Rev. Stat. § 30-3837(b) (Reissue 2016), the
party seeking a modification of a trust must affirmatively demonstrate
that all beneficiaries have consented to the modification.

Statutes: Legislature: Intent. Components of a series or collection of
statutes pertaining to a certain subject matter are in pari materia and
should be conjunctively considered and construed to determine the
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intent of the Legislature, so that different provisions are consistent, har-
monious, and sensible.

9. Trusts. Under Neb. Rev. Stat. § 30-3837(b) (Reissue 2016), the issue
of consent for unknown beneficiaries is governed by Neb. Rev. Stat.
§§ 30-3825 and 30-3826 (Reissue 2016).

10. Trusts: Intent. At common law, a trust can be modified upon the con-
sent of the settlor and all the beneficiaries, regardless of whether the
purpose of the trust is satisfied, or upon the consent of all beneficiaries
if not inconsistent with the trust’s purpose.

11. Statutes: Legislature: Intent: Appeal and Error. In construing a stat-
ute, an appellate court should consider the statute’s plain meaning in
pari materia and from its language as a whole to determine the intent of
the Legislature.

12. Statutes: Intent. The construction of a statute which restricts or removes
a common-law right should not be adopted unless the plain words of the
statute compel it.

13. Trusts: Courts: Intent. Under Neb. Rev. Stat. § 30-3837(e) (Reissue
2016), for the interests of nonconsenting beneficiaries to be adequately
protected, the court must determine that modification will not affect
those interests and impose safeguards to prevent them from being
affected, when deemed necessary.

14. Appeal and Error. An issue not presented to or decided by the trial
court is not appropriate for consideration on appeal.

Appeal from the County Court for Lancaster County: HoLLY
J. PARSLEY, Judge. Affirmed.

Daniel E. Klaus, of Rembolt Ludtke, L.L.P., for appellant.

John C. Hurd and Krista M. Carlson, of Wolfe, Snowden,
Hurd, Luers & Ahl, L.L.P., for appellee Wells Fargo Bank.

Chris Blomenberg, of McHenry, Haszard, Roth, Hupp,
Burkholder & Blomenberg, P.C., L.L.O., for appellees
Unknown/Undiscovered Heirs.

J.L. Spray, of Mattson Ricketts Law Firm, for appellees
Robert Banner et al.

HEeavican, C.J., CasseL, Stacy, KELcH, and FUNKE, JJ.
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FuNke, J.

This appeal concerns a petition for trust proceeding, filed
by the trustee, Wells Fargo Bank (Wells Fargo), to provide
increased disbursements from the trust of Jennie Shire (Trust)
to the remaining lifetime beneficiary, Shirley Smith Gronin.
The county court for Lancaster County ruled that a modifi-
cation of the terms of the Trust was not authorized by the
Nebraska Uniform Trust Code.! We affirm.

BACKGROUND

The Trust was created by the last will and testament of
Shire, executed on September 10, 1947. Paragraph IV of
Shire’s will provided that the Trust would be funded with
$125,000 and that the trustees would pay $500 monthly to
Shire’s daughter, Ruth Banner Gronin (Ruth), during her life
and to Shire’s granddaughter, Gronin, upon Ruth’s death and
Gronin’s attaining the age of 25 years. Further, paragraph IV
states: “Upon the death of the survivor of [Ruth and Gronin],
the balance of the trust fund (including any addition from
Paragraph V) shall be added to the residue of my estate and be
distributed, as provided in Paragraph VI.”

Gronin was born in 1945. Shire died in 1948. After Ruth
passed away in 1983, the monthly $500 payments from the
Trust were made to Gronin.

At the time of trial, Gronin was also receiving monthly
payments of $564 from Social Security and $88.38 from a
casino pension plan. Her total monthly income was $1,152.38.
Further, she had two bank accounts, each with a negligible bal-
ance. She testified that neither she nor Ruth had ever been able
to save any money, because their income never exceeded their
living expenses.

A trust officer for Wells Fargo testified that as of September
26, 2016, the Trust had a principal balance of $981,874.58.
He further testified that the expected annual return for the

! Neb. Rev. Stat. § 30-3801 et seq. (Reissue 2016 & Supp. 2017).
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Trust, before fees and taxes, ranged from 6.40 percent to 8.10
percent. Consequently, the Trust could expect income and
appreciation to be between approximately $64,000 and $81,000
annually. Evidence was also adduced that based on the rate of
inflation, the present value of a $500 payment in 1948 would
be either $4,997 or $5,400.29 today.

Before filing the petition, Wells Fargo attempted to identify
potential heirs of the beneficiaries identified in paragraph VI
of Shire’s will. In its petition, Wells Fargo specifically identi-
fied 12 individuals and entities that may have an interest in
the residuary and requested the court to notify them of the
proceeding. The petition requested that the court determine the
beneficiaries under paragraph VI, which was bifurcated from
the present proceeding and set for later consideration.

The following known beneficiaries were present at the
hearing on the Trust’s modification: six individual benefi-
ciaries participated by counsel, one individual beneficiary
participated pro se, and the Nebraska Attorney General’s
office participated on behalf of charitable beneficiaries. At
Wells Fargo’s request, the court appointed an attorney to
represent the “Unknown/Undiscovered Heirs,” if any, of the
beneficiaries under paragraph VI of Shire’s will (unknown
beneficiaries).

After the hearing, the parties had the opportunity to submit
posttrial briefs. Counsel for the unknown beneficiaries was
the only party that opposed Wells Fargo’s motion. Neither the
assistant attorney general nor the pro se beneficiary submitted
any brief supporting or opposing the modification of the Trust.
Counsel for the six beneficiaries submitted a brief which con-
cluded: “On behalf of our clients, we respectfully request the
Court enter an Order adjusting the monthly distribution to . . .
Gronin consistent with the Trustee’s evidence in such a fashion
so as to not jeopardize the corpus of the Trust.” No other ben-
eficiaries expressed consent or an objection.

In February 2017, the court ruled that the requested modifi-
cation of the trust was not warranted. Specifically, it ruled that
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the plain language of the Trust did not permit an increased
distribution; § 30-3837(b) did not authorize a modification,
because not all beneficiaries had consented; § 30-3837(e)
did not permit a modification, because increasing Gronin’s
annual payments would have a detrimental effect on the
Trust’s residue, which would not adequately protect the non-
consenting beneficiaries; and § 30-3838 did not allow a
modification, because there was not an unanticipated change
in circumstances.

Gronin filed a timely appeal. We removed the case to
our docket on our own motion pursuant to our authority to
regulate the caseloads of the Nebraska Court of Appeals and
this court.”

ASSIGNMENTS OF ERROR

Gronin assigns, restated, that the court erred in concluding
that modification of the Trust, to provide increased disburse-
ments to her, was not appropriate under § 30-3837(b) and (e)
and the doctrine of deviation. Gronin also assigns, restated,
that the court erred in concluding that her current living
circumstances were not unanticipated by Shire and that the
purpose of the Trust did not include providing a reasonable
income to Gronin.

STANDARD OF REVIEW

[1,2] Absent an equity question, an appellate court reviews
trust administration matters for error appearing on the record;
but where an equity question is presented, appellate review of
that issue is de novo on the record.’ In a review de novo on
the record, an appellate court reappraises the evidence as pre-
sented by the record and reaches its own independent conclu-
sions on the matters at issue.’

2 See Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).
3 In re Estate of Radford, 297 Neb. 748, 901 N.W.2d 261 (2017).
4



-30 -

299 NEBRASKA REPORTS
IN RE TRUST OF SHIRE
Cite as 299 Neb. 25

[3,4] Statutory interpretation presents a question of law.’
We independently review questions of law decided by a
lower court.®

ANALYSIS

BENEFICIARIES DID NOT UNANIMOUSLY
CONSENT TO MODIFICATION

Gronin and Wells Fargo argue that we should interpret
§ 30-3837(b), requiring the “consent of all of the benefici-
aries,” to allow a modification when no known beneficiary
has objected to the modification after receiving notice of
it. Regarding unknown beneficiaries, they argue that—based
on the Comments and Recommendations for Enactment of
a Nebraska Uniform Trust Code’—we should follow Neb.
Rev. Stat. §§ 30-24,123 and 30-24,124 (Reissue 2016) of
Nebraska’s Uniform Probate Code and permit the lack of
objection by known beneficiaries with a commonality of inter-
est with unknown beneficiaries to satisfy the statutory require-
ment. They argue that the objection by the attorney appointed
to represent the unknown beneficiaries was only theoretical
and should not bar application of this subsection here, because
all residuary beneficiaries share a common interest.

The unknown beneficiaries argue that the plain language
of § 30-3837(b) requires the consent of all beneficiaries and
does not permit a commonality of interest representation for
unknown beneficiaries.

Section 30-3837(b) provides, in relevant part, that “[a] non-
charitable irrevocable trust may be modified upon consent of
all of the beneficiaries if the court concludes that modification
is not inconsistent with a material purpose of the trust.”

[5,6] Absent anything to the contrary, statutory language
is to be given its plain meaning, and a court will not look

> Gillpatrick v. Sabatka-Rine, 297 Neb. 880, 902 N.W.2d 115 (2017).
©Id.

7 See, 2002 Neb. Laws, L.R. 367; Comments and Recommendations for
Enactment of a Nebraska Uniform Trust Code (2002).
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beyond the statute or interpret it when the meaning of its
words is plain, direct, and unambiguous.® We have held that
when the Legislature provides a direct reference to a section
of a uniform law code when adopting that code, it incorpo-
rates the comments explaining that section.’

The Legislature has incorporated the comment to § 411 of
the Uniform Trust Code (UTC) to § 30-3837, upon which it
was modeled.!® In the UTC comment to § 411, subsection (b)
is described as requiring “unanimous consent,” while subsec-
tion (e) is described as being the applicable procedure “when
the consent of less than all of the beneficiaries is available.”!!

[7] Based on the plain language of § 30-3837(b) and the
comment to § 411, the party seeking a modification of a trust
must affirmatively demonstrate that all beneficiaries have con-
sented to the modification. Gronin and Wells Fargo’s argument
that this requirement is satisfied when no known beneficiary
has objected after receiving notice of a modification is not sup-
ported by either the plain language of the statute or the com-
ment to § 411.

The language of § 30-3837(b), however, is not clear regard-
ing the effect of potential unidentified beneficiaries, who might
not even exist, on the consent requirement. But the comment to
§ 411 provides that “[t]he provisions of Article 3 on representa-
tion, virtual representation, and the appointment and approval
of representatives appointed by the court apply to the determi-
nation of whether all beneficiaries have signified consent under
this section.”'?

The Nebraska Uniform Trust Code also contains the provi-
sions of article 3 of the UTC. Section 30-3825 provides:

8 Hopkins v. Hopkins, 294 Neb. 417, 883 N.W.2d 363 (2016).

° See, e.g., In re Estate of Fuchs, 297 Neb. 667, 900 N.W.2d 896 (2017);
Midwest Renewable Energy v. American Engr. Testing, 296 Neb. 73, 8§94
N.W.2d 221 (2017).

19 See § 30-3837.
! Unif. Trust Code § 411, 7C U.L.A. 499 (2006).
2 1d.
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(UTC 304) Unless otherwise represented, a minor,
incapacitated, or unborn individual, or a person whose
identity or location is unknown and not reasonably ascer-
tainable, may be represented by and bound by another
having a substantially identical interest with respect to the
particular question or dispute, but only to the extent there
is no conflict of interest between the representative and
the person represented.

(Emphasis supplied.) Further, § 30-3826 states:

(UTC 305) (a) If the court determines that an interest
is not represented under sections 30-3822 to 30-3826,
or that the otherwise available representation might be
inadequate, the court may appoint a representative to
receive notice, give consent, and otherwise represent,
bind, and act on behalf of a minor, incapacitated, or
unborn individual, or a person whose identity or location
is unknown. A representative may be appointed to repre-
sent several persons or interests.

(b) A representative may act on behalf of the individual
represented with respect to any matter arising under the
Nebraska Uniform Trust Code, whether or not a judicial
proceeding concerning the trust is pending.

(c) In making decisions, a representative may consider
general benefit accruing to the living members of the
individual’s family.

(Emphasis supplied).

[8,9] These provisions comprehensively resolve any consent
issues concerning individuals who cannot consent on their own
behalf. Components of a series or collection of statutes pertain-
ing to a certain subject matter are in pari materia and should be
conjunctively considered and construed to determine the intent
of the Legislature, so that different provisions are consistent,
harmonious, and sensible.!”* Based on the comment to § 411

3 County of Webster v. Nebraska Tax Equal. & Rev. Comm., 296 Neb. 751,
896 N.W.2d 887 (2017).
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and our well-established principle of statutory construction,
we must determine the issue of consent for unknown benefici-
aries in § 30-3837(b) pursuant to §§ 30-3825 and 30-3826.

While Gronin and Wells Fargo argue that we should rely on
a reference contained in the Comments and Recommendations
for Enactment of a Nebraska Uniform Trust Code, we have
not previously considered whether that source is incorporated
into the sections of the Nebraska Uniform Trust Code. The
Comments and Recommendations for Enactment of a Nebraska
Uniform Trust Code was created as a result of an interim
study by the Legislature’s Banking, Commerce and Insurance
Committee, as required by L.R. 367. Accordingly, we con-
sider the Comments and Recommendations for Enactment of
a Nebraska Uniform Trust Code to be legislative history. In
further support of this conclusion, we note that unlike the
comments to the UTC, the Legislature did not reference the
Comments and Recommendations for Enactment of a Nebraska
Uniform Trust Code in the text of the sections of the Nebraska
Uniform Trust Code.

In order for a court to inquire into a statute’s legislative his-
tory, the statute in question must be open to construction, and a
statute is open to construction when its terms require interpre-
tation or may reasonably be considered ambiguous.'* Because
§ 30-3837 is not ambiguous, we do not consider the language
of the Comments and Recommendations for Enactment of a
Nebraska Uniform Trust Code.

Here, Wells Fargo specifically identified 12 living indi-
viduals and entities that were known beneficiaries of the Trust.
The record contains a brief filed by six of these individual
beneficiaries, which affirmatively consent to the modification
therein. The record, however, does not contain any evidence
that the other known beneficiaries affirmatively consented to
the modification. Therefore, the court did not err in ruling that
no modification was warranted under § 30-3837(b).

4 Doe v. McCoy, 297 Neb. 321, 899 N.W.2d 899 (2017).
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Further, while the court could have allowed any unknown
beneficiaries to be represented and bound by the unanimous
consent of the known beneficiaries, under § 30-3825, the
court instead appointed a separate representative—upon Wells
Fargo’s motion—with the full authority to act on behalf of any
unknown beneficiaries, under § 30-3826. Therefore, the rep-
resentative’s objection to modification was not theoretical and
also precludes the application of this section.

MODIFICATION OF TRUST WoULD NoT
HAVE ADEQUATELY PROTECTED
NONCONSENTING BENEFICIARIES

Gronin and Wells Fargo contend that § 30-3837(e) applies
because the modification was not inconsistent with the purpose
of the Trust and it would adequately protect the nonconsent-
ing beneficiaries. Gronin argues that we should interpret the
term “‘adequate’” to mean sufficient, rather than absolute."
Accordingly, an increase that does not affect the principal of
a trust would adequately protect the interests of nonconsent-
ing beneficiaries. Further, Gronin and Wells Fargo contend
that interpreting the subsection to preclude a modification
that only slows the growth of the principal would create an
absurd result.

The unknown beneficiaries argue that any increase in dis-
tributions to Gronin affects their interest in the future growth
of the Trust, even if it does not affect the Trust’s principal.
They argue that we should interpret the phrase “adequately
protected” to impose a high standard when a modification
would take money from one beneficiary for the benefit
of another.'®

Subsection (e) of § 30-3837 provides:

If not all of the beneficiaries consent to a proposed
modification or termination of the trust under sub-
section (a) or (b) of this section, the modification or

15 Brief for appellant at 23.
16 Brief for appellees unknown beneficiaries at 5.
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termination may be approved by the court if the court is
satisfied that:

(1) if all of the beneficiaries had consented, the trust
could have been modified or terminated under this sec-
tion; and

(2) the interests of a beneficiary who does not consent
will be adequately protected.

In this case, subsection (a) is not applicable because it
would require the consent of Shire, who died in 1948."7 As
decided above, subsection (b) is also not applicable because
there was not unanimous consent of the beneficiaries. In order
to satisfy the second requirement of subsection (e), there must
be a showing that the interests of nonconsenting beneficiaries
will be adequately protected by a modification—which has not
been met.

The comment to § 411 indicates that subsection (e) is “simi-
lar to Restatement (Third) of Trusts Section 65 cmt. ¢ (Tentative
Draft No. 3, approved 2001), and Restatement (Second) of
Trusts Sections 338(2) & 340(2) (1959).”!#

[10] These sections of the Restatements adopted the com-
mon-law principle that a trust can be modified upon the
consent of the settlor and all the beneficiaries, regardless of
whether the purpose of the trust is satisfied, or upon the con-
sent of all beneficiaries if not inconsistent with the trust’s pur-
pose.!” However, regarding holders of contingent interests that
do not consent, the Restatements depart from the common law
by permitting a modification that is neither inconsistent with
the settlor’s intent nor prejudicial to the nonconsenting benefi-
ciaries’ interests.?

7 See § 30-3837(a).
8 Unif. Trust Code, supra note 11, 7C U.L.A. 501.

Y See Hubbard v. Buddemeier, 328 111. 76, 159 N.E. 229 (1927). See, also,
Commissioner of Internal Revenue v. Bacher, 102 F.2d 500 (6th Cir.
1939); Smith v. Mass. Mutual Life Ins. Co., 116 Fla. 390, 156 So. 498
(1934).

20 See Hubbard, supra note 19.
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Comment c. to § 65 of the Restatement (Third) of Trusts*!
states:

[1]f the court is satisfied that the best interests of the
beneficiaries as a whole would be served by a proposed
termination or modification and [the modification would
not be inconsistent with the material purpose of the
trust], a court may order a partial termination of the
trust (or other arrangement that might involve bonding,
insurance, or impounding of some trust property) in a
manner that will not prejudice the interests of noncon-
senting beneficiaries.

The referenced sections of the Restatement (Second) of
Trusts also both require that nonconsenting beneficiaries are
“not prejudiced” by a modification.”? The comments to these
sections indicate that absent unanimous consent, modifica-
tion is permitted only if it does not impact nonconsenting
beneficiaries.” This is evidenced by the following illustration
to § 340:

8. A transfers land to B in trust to pay the rents and
profits to C for life and upon C’s death to convey the
land to D. If D does not consent or is under an incapac-
ity, C cannot insist that B convey to him a legal life
estate.?

That section of the Restatement provides an additional rel-
evant illustration:

11. A transfers securities worth $200,000 to B in
trust to pay each of several persons an annuity for life
and subject to such payments in trust for C. All of the
annuitants die except D who is entitled to an annuity of
$500. The court may order B to transfer to C a part of

2l Restatement (Third) of Trusts § 65, comment c. at 476 (2003).

22 Restatement (Second) of Trusts § 338(2) at 167 (1959). Accord id.,
§ 340(2).

2 Id., § 338, comment A.
24 Id., § 340, comment g., illustration 8 at 175.
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the securities, B retaining enough to constitute ample
security for the payment of D’s annuity.”

Accordingly, in departing from the common law to per-
mit modification without unanimous consent, the Restatements
have steadfastly protected the rights of nonconsenting ben-
eficiaries. For, even in instances where prejudice to a non-
consenting beneficiary are not foreseeable, a court maintains
authority to safeguard those beneficiaries from prejudice by
requiring, for example, bonding or insurance. As evidenced by
the illustrations, the exception to unanimous consent is narrow
in scope.

[11] In construing a statute, an appellate court should con-
sider the statute’s plain meaning in pari materia and from its
language as a whole to determine the intent of the Legislature.*
Further, as mentioned above, we must construe a statute in pari
materia with other sections of the same act and in light of
UTC comments when the Legislature has incorporated them.
Accordingly, in interpreting the phrase “adequately protected,”
we must consider the comment to § 411 of the UTC and both
§ 30-3837 and the entirety of the Nebraska Uniform Trust Act
as a whole.

First, while the comment to § 411 states that it is only simi-
lar to the Restatements’ provisions, rather than modeled after
them, this appears to be a result of § 411°s being more broad
and encompassing than any of the referenced sections in the
Restatements. Despite the use of the phrase “adequately pro-
tected” in § 30-3837(e), rather the Restatements’ phrase “not
prejudiced,” nothing in the statute or the comment to § 411
indicates that the change in terminology was intended to effec-
tuate a change in the meaning of the common-law principle
regarding the rights of nonconsenting beneficiaries.

Instead, we interpret the phrase “adequately protected” as
incorporating the safeguards discussed in the Restatements

% Id., § 340, comment 4., illustration 11 at 176.
26 State v. Robbins, 297 Neb. 503, 900 N.W.2d 745 (2017).
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to prevent prejudice to nonconsenting beneficiaries. The
Restatements’ use of the phrase “not prejudiced” required the
additional explanation that modifications could be made by
a court if the nonconsenting beneficiaries’ rights would be
adequately protected with appropriate safeguards.?’” Conversely,
the use of the phrase “adequately protected” clearly conveys a
court’s ability to modify a trust upon determining that it will
not likely harm nonconsenting beneficiaries’ interests, with or
without safeguards.

[12] The construction of a statute which restricts or removes
a common-law right should not be adopted unless the plain
words of the statute compel it.?® Therefore, because the statute
does not clearly convey that it intended to limit the rights that
nonconsenting beneficiaries had at common law and we can
reasonably construe the statute in a way that avoids limiting
such rights, we must do so.

Second, the context of § 30-3837 and the Nebraska Uniform
Trust Code implies that the phrase “adequately protected”
should not be construed to limit the rights of nonconsenting
beneficiaries. Section 30-3837 is focused on modifications
of trusts with the consent of the beneficiaries and the settlor,
either by actual consent or by being consistent with the purpose
of the trust. The context of this statute does not suggest that
a court may force a modification upon beneficiaries that will
negatively affect their interests.

The comment to § 411 sets forth that subsection (¢) allows
the court to fashion an appropriate order protecting the inter-
ests of the nonconsenting beneficiaries while at the same
time permitting the remainder of the trust property to be
distributed without restriction. The order of protection for the
nonconsenting beneficiaries might include partial continua-
tion of the trust, the purchase of an annuity, or the valuation
and cash out of the interest. Additionally, a court may order

27 See Restatement (Third), supra note 21.
2 Tadros v. City of Omaha, 273 Neb. 935, 735 N.W.2d 377 (2007).
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a partial termination of the trust (or other arrangement that
might involve bonding, insurance, or impounding of some
trust property) in a manner that will not prejudice the interests
of nonconsenting beneficiaries.?’

Further, the comment to § 411 explains that modification
may also be pursued through the UTC’s §§ 412 to 416 with-
out the need for beneficiary consent.”® The Legislature also
adopted these sections of the UTC by enacting §§ 30-3838
to 30-3842.

Section 30-3838(a), for example, permits modification of a
trust, without any consent requirement, “if, because of circum-
stances not anticipated by the settlor, modification or termina-
tion will further the purposes of the trust.” Both §§ 30-3837
and 30-3838 essentially require that a modification be con-
sistent with the terms of the trust. However, the difference
between the two statutes—to a nonconsenting beneficiary—is
that interests must be “adequately protected” versus a proof of
circumstances unanticipated by the settlor.

Interpreting the phrase “adequately protected” to mean that
a nonconsenting beneficiaries’ interests are not harmed too sig-
nificantly would create a lessened burden for modifying trusts
that is not focused on the cardinal rule of trust construction: the
settlor’s intent.?!

[13] Accordingly, adopting the standard proposed by
Gronin and Wells Fargo would not be consistent or harmoni-
ous with the structure of § 30-3837 or the Nebraska Uniform
Trust Code. Therefore, for the interests of nonconsenting
beneficiaries to be adequately protected, the court must deter-
mine that modification will not affect those interests and
impose safeguards to prevent them from being affected, when
deemed necessary.

2 Restatement (Third), supra note 21.
30 Unif. Trust Code, supra note 11.

31 See In re Family Trust Created Under Akerlund Trust, 280 Neb. 89, 784
N.W.2d 110 (2010).
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Here, Wells Fargo requested a modification of the Trust’s
terms that would increase monthly distributions to Gronin.
However, any such increase would be at the direct expense
of the eight known and the unknown beneficiaries’ interests,
because they have an interest in both the principal of the Trust
and its future growth. Accordingly, the requested modification
cannot satisfy the requirement that the interests of noncon-
senting beneficiaries be adequately protected. Therefore, the
court did not err in determining that modification was not
appropriate under this subsection.

Gronin and Wells Fargo are correct in arguing that an
appellate court should try to avoid, if possible, a statutory
construction that would lead to an absurd result.’> However, a
construction is not absurd simply because it is narrow. Under
our construction, subsection (e) still permits modification or
termination of trusts as envisioned in the Restatements.

For example, in the context of the Trust, there are two sce-
narios where this subsection could apply. First, the terms of
the Trust could have been modified to allow Gronin to receive
the $500 monthly payment before Ruth’s death if both women
consented and Ruth was otherwise taken care of, even if the
residuary beneficiaries did not consent.

Second—similar to illustration 11 above*—if only one
residuary beneficiary of the Trust remained, then a court could
modify or partially terminate the Trust to provide that benefi-
ciary a portion of the residuary before Gronin’s death, without
her consent, if the court determined it was not inconsistent
with the Trust’s terms and the remainder of the principal was
sufficient to fund Gronin’s monthly payments. In that case, the
court could require the beneficiary to obtain insurance or post
a bond to ensure that Gronin’s interests would be adequately
protected in the event of unlikely circumstances.

32 See Adair Asset Mgmt. v. Terrys Legacy, 293 Neb. 32, 875 N.W.2d 421
(2016).

33 See Restatement (Second), supra note 21, § 340, comment /.
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CoMMON-LAW DOCTRINE OF DEVIATION WAS
NoT PRESENTED TO COUNTY COURT

As the parties acknowledge, the court was not presented
with the issue of whether the Trust could be modified under
the common-law doctrine of deviation. Instead, the parties
argued and the court ruled on whether the Trust could be modi-
fied under § 30-3838. After the court’s order, however, Gronin
realized that § 30-3838 did not apply to the Trust, under
§ 30-38,110(d), because the Trust became irrevocable before
January 1, 2005.

Nevertheless, Gronin and Wells Fargo argue that we can
reverse the court’s decision that modification was not war-
ranted under § 30-3838 by considering the common-law doc-
trine of deviation. They argue that § 30-3838 is the codification
of the doctrine of deviation; so, the court’s decision was suffi-
cient to present the issue on appeal. Further, they argue that the
doctrine of deviation applies to trusts under § 30-3806.

[14] An issue not presented to or decided by the trial court
is not appropriate for consideration on appeal.** As the par-
ties argued, before we can consider the application of the
common-law doctrine of deviation, we must determine both
whether it applies to trusts in Nebraska, under § 30-3806, and
whether its principles were modified by the Legislature in
§ 30-3838. Because the trial court was neither presented with
nor ruled upon these issues, whether modification is warranted
under the common-law doctrine of deviation is not appropri-
ate for consideration on appeal. Therefore, we do not consider
this assignment of error or Gronin’s related assignments of
error concerning findings that relate to the doctrine of devia-
tion’s application.

CONCLUSION
We find that the court did not err in determining that the
Trust could not be modified, under § 30-3837, because the

3% Wayne L. Ryan Revocable Trust v. Ryan, 297 Neb. 761, 901 N.W.2d 671
(2017).
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beneficiaries did not unanimously consent to the modification
and the modification would not adequately protect the inter-
ests of the nonconsenting beneficiaries. Further, the doctrine
of deviation was not appropriate for consideration on appeal.
Therefore, we affirm.
AFFIRMED.
WRIGHT and MILLER-LERMAN, JJ., not participating.

CASSEL, J., concurring.

A path for relief may exist. The crux is how to “adequately
protect[]”! the unknown beneficiaries, because any additional
payment to Gronin would reduce their proceeds without
their consent.

Some parties argue that no unknown beneficiaries actually
exist. If the known beneficiaries believe that to be true and,
based on that belief, are willing to pledge part of their shares,
a path appears. By doing so, they could empower the trustee to
hold the unknown beneficiaries harmless.

If no other beneficiaries were found, the known benefici-
aries would have accommodated a needy lifetime beneficiary
at no additional cost. If any were found, the known benefi-
ciaries would suffer only what would appear to be a modest
reduction in their future payout.

! See Neb. Rev. Stat. § 30-3837(e) (Reissue 2016).
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Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

WOODMEN OF THE WORLD LIFE INSURANCE SOCIETY,
A NEBRASKA NOT-FOR-PROFIT FRATERNAL BENEFIT
SOCIETY, APPELLANT, V. NEBRASKA DEPARTMENT
OF REVENUE, AN AGENCY OF THE STATE OF
NEBRASKA, AND ToNY FULTON, TAX
COMMISSIONER, APPELLEES.
907 N.W.2d 1

Filed February 16, 2018.  No. S-17-319.

Administrative Law: Judgments: Appeal and Error. In an appeal
under the Administrative Procedure Act, an appellate court may reverse,
vacate, or modify the judgment of the district court for errors appearing
on the record.

: . When reviewing an order of a district court under
the A Admmlstratlve Procedure Act for errors appearing on the record, the
inquiry is whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unreasonable.
Administrative Law: Statutes: Appeal and Error. The interpretation
of statutes and regulations presents questions of law, in connection with
which an appellate court has an obligation to reach an independent con-
clusion irrespective of the decision made by the court below.

Statutes: Legislature: Intent. In construing a statute, a court must
determine and give effect to the purpose and intent of the Legislature
as ascertained from the entire language of the statute considered in its
plain, ordinary, and popular sense.

Statutes: Appeal and Error. Absent a statutory indication to the con-
trary, an appellate court gives words in a statute their ordinary meaning.
Statutes. A court must attempt to give effect to all parts of a statute,
and if it can be avoided, no word, clause, or sentence will be rejected
as superfluous or meaningless.

. Statutes relating to the same subject matter will be construed
so as to maintain a sensible and consistent scheme, giving effect to
every provision.
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Taxation: Proof. The burden of showing entitlement to a tax exemp-
tion is on the applicant.

Statutes: Taxation. Statutory tax exemption provisions are to be
strictly construed, and their operation will not be extended by judi-
cial construction.

: . An exemption from taxation must be clearly authorized by
the relevant statutory provision.

Taxation: Presumptions. An exemption from taxation is never
presumed.

Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Taxation: Words and Phrases. Sales and use taxes are imposed on
the activity of retail transactions, measured by gross receipts. It is a tax
upon the sale, lease, rental, use, storage, distribution, or other consump-
tion of tangible personal property in the chain of commerce.

Taxation: Sales. A sales tax is not imposed on the article sold, but,
rather, upon the transaction called the sale.

Taxation: Words and Phrases. Both occupation taxes and sales taxes
are excise taxes for the purpose of raising revenue. An excise tax is a
tax imposed on the manufacture, sale, or use of goods or on an occupa-
tion or activity, and is measured by the extent to which a privilege is
exercised by the taxpayer, without regard to the nature or value of the
taxpayer’s assets. An excise tax is imposed upon the performance of
an act.

Statutes: Taxation. The plain language of Neb. Rev. Stat. § 44-1095
(Reissue 2010) exempts taxes on the “funds” of a fraternal benefit soci-
ety, but it does not exempt the fraternal benefit society from sales and
use taxes, because such taxes are imposed on its retail purchase activity,
not on its funds.

Due Process. The first step in a due process analysis is to identify a
property or liberty interest entitled to due process protections. If there
is a protected interest at stake, the question then becomes what process
is due.

__. The fundamental requirement of due process is the opportunity to
be heard at a meaningful time and in a meaningful manner.

Trial: Expert Witnesses: Appeal and Error. A trial court’s ruling in
receiving or excluding an expert’s testimony which is otherwise relevant
will be reversed only when there has been an abuse of discretion.
Expert Witnesses: Evidence. Expert testimony is relevant and admis-
sible only if it tends to help the trier of fact understand the evidence or
determine a fact issue, and expert testimony concerning a question of
law does not tend to accomplish either of these goals. Consequently,
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expert testimony concerning a question of law is generally not admis-
sible in evidence.

21. Trial: Expert Witnesses: Testimony: Statutes. Expert testimony from
legal scholars on the proper legal interpretation of statutes is generally
irrelevant and should not reach a judge’s attention by way of the wit-
ness stand.

Appeal from the District Court for Lancaster County:
ANDREW R. JACOBSEN, Judge. Affirmed.

Mark E. Novotny, John M. Walker, and Daniel J. Hassing, of
Lamson, Dugan & Murray, L.L.P., for appellant.

Douglas J. Peterson, Attorney General, and L. Jay Bartel
for appellees.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JJ.

StAcy, J.

This appeal requires us to determine whether the Legislature
has exempted fraternal benefit societies from sales and use
taxes imposed by the State of Nebraska. Woodmen of the
World Life Insurance Society (Woodmen) requested an exemp-
tion from sales and use taxes and sought a refund of more
than $2 million in such taxes previously paid. The Nebraska
Department of Revenue (NDOR) denied Woodmen’s request,
and after a hearing, the Tax Commissioner affirmed that
denial. Woodmen sought judicial review, and the district court
affirmed. Because we agree no statute exempts fraternal ben-
efit societies from paying sales and use tax, we affirm the
judgment of the district court.

I. FACTS

1. GENERAL BACKGROUND
Nebraska’s statutes regulating and relating to fraternal ben-
efit societies are codified at Neb. Rev. Stat. §§ 44-1072 to
44-10,109 (Reissue 2010 & Cum. Supp. 2016). A fraternal
benefit society is defined to include:



- 46 -

299 NEBRASKA REPORTS
WOODMEN OF THE WORLD v. NEBRASKA DEPT. OF REV.
Cite as 299 Neb. 43

Any incorporated society, order, or supreme lodge,
without capital stock, . . . conducted solely for the benefit
of its members and their beneficiaries and not for profit,
operated on a lodge system with ritualistic form of work,
having a representative form of government, and which
provides benefits in accordance with sections 44-1072 to
44-10,109 . .. .!

Fraternal benefit societies operate “for one or more social,
intellectual, educational, charitable, benevolent, moral, fra-
ternal, patriotic, or religious purposes for the benefit of its
members.”” They may enter into contracts to provide benefits
to their members, including death, endowment, annuity, dis-
ability, medical, and life insurance benefits.’ A fraternal benefit
society may “invest its funds only in such investments as are
authorized by the laws of this state for the investment of assets
of life insurers.” All assets must be held, invested, and dis-
bursed for the use and benefit of the society.’

It is undisputed that Woodmen is a Nebraska fraternal
benefit society. The primary issue in this appeal is whether
Woodmen is exempt from paying Nebraska sales and use taxes.
The answer to this question generally requires consideration
of two statutes: § 44-1095 and Neb. Rev. Stat. § 77-2704.12
(Reissue 2009).

(a) § 44-1095
With two exceptions not relevant here, the “funds” of a
fraternal benefit society are exempt from taxation pursuant
to § 44-1095 (Reissue 2010) which, until recently, provided:
“Every [fraternal benefit society] shall be a charitable and
benevolent institution, and all of its funds shall be exempt

I § 44-1072.
2§ 44-1076.
3§ 44-1087.
4§ 44-1092.
5§ 44-1093.
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from all and every state, county, district, municipal, and school
tax other than taxes on real estate and office equipment.”

The version of § 44-1095 quoted above was in effect when
Woodmen applied for the tax exemption and refund at issue
in this appeal, and we confine our analysis to this statutory
language. However, for the sake of completeness, we note the
Legislature amended the statute in 2015.° Section 44-1095 now
provides that “all of [a charitable benefit society’s] funds and
property shall be exempt from all and every state, county, dis-
trict, municipal, and school tax.”’

(b) § 77-2704.12(1)

The Nebraska Revenue Act of 1967% imposes a sales tax on
the gross receipts of retail sales of tangible personal property
sold in this state’ and a use tax when tangible personal property
purchased outside of Nebraska is stored, used, or consumed in
Nebraska.!® Generally speaking, the sales tax applies when tan-
gible personal property is purchased in Nebraska and the use
tax applies when it is purchased outside Nebraska.'!

The Legislature has exempted certain sales and uses
from taxation.'” As relevant to this appeal, certain nonprofit
organizations are exempt from sales and use taxes under
§ 77-2704.12(1). The nonprofit organizations enumerated in
§ 77-2704.12(1) include, for example, those created exclusively

¢ See 2015 Neb. Laws, L.B. 414, § 1 (operative January 1, 2016).

7§ 44-1095 (Cum. Supp. 2016) (emphasis supplied). See, also, Neb. Reyv.
Stat. § 77-202(1)(d)(iii)(B) (Cum. Supp. 2016) (adding “fraternal benefit
society” to enumerated exemptions for property owned by “charitable
organization”).

§ See Neb. Rev. Stat. § 77-2701 (Supp. 2017).

% See Neb. Rev. Stat. § 77-2703(1) (Supp. 2017).

107§ 77-2703(2).

" Interstate Printing Co. v. Department of Revenue, 236 Neb. 110, 459
N.W.2d 519 (1990).

12 See, generally, Neb. Rev. Stat. §§ 77-2704.02 to 77-2704.30 (Reissue
2009, Cum. Supp. 2016 & Supp. 2017).
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for religious purposes,'* private educational institutions,'* hos-
pitals and health clinics,'® and certified organizations provid-
ing community-based services for persons with disabilities.'
To be exempt from sales and use tax, an “organization listed
in [§ 77-2704.12(1)]” must apply for exemption using forms
provided by the Tax Commissioner and, if approved, a cer-
tificate of exemption is issued.'” Fraternal benefit societies are
not listed among the nonprofit organizations enumerated in
§ 77-2704.12(1).

2. PROCEDURAL BACKGROUND

In October 2013, Woodmen filed an application for exemp-
tion from sales and use tax with NDOR, relying exclusively
on § 44-1095. Woodmen used a standard NDOR form to seek
the exemption. Because the standard form did not identify
§ 44-1095 as a basis for seeking exemption from sales and use
tax, Woodmen attached a letter explaining its position. NDOR
denied Woodmen’s application using a standard letter which
also did not reference § 44-1095. Instead, the reason given for
denying the exemption was that Woodmen did not qualify as
a religious organization. NDOR gave this reason because it
concluded that of the available nonprofit exemptions, that one
“fit the closest.”

In January 2014, Woodmen filed a claim for overpayment,
seeking a refund of more than $2 million in sales and use
tax, again relying on § 44-1095. NDOR denied this claim.
Woodmen petitioned for redetermination of both its exemption
application and its reimbursement claim. In response, counsel
for NDOR sent Woodmen a letter explaining the legal basis for
NDOR’s conclusion that § 44-1095 did not exempt Woodmen

13§ 77-2704.12(1)(a).

14§ 77-2704.12(1)(c).

15§ 77-2704.12(1)(e)(i) and (ii).
16§ 77-2704.12(1)(h).

17§ 77-2704.12(2).
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from sales and use tax. The parties agreed to consolidate
Woodmen’s requests and hold a single hearing before the Tax
Commissioner on both the application for an exemption and
the claim for overpayment.

Prior to such hearing, the parties conducted discovery,
exchanged exhibit and witness lists (including witnesses’
expected testimony), and met to discuss the legal bases for
their differing positions. The parties also filed prehearing
motions that were ruled on by the hearing officer. As relevant
to the issues on appeal, the hearing officer sustained NDOR’s
motion in limine to exclude the testimony of Woodmen’s
expert witness, a tax law professor. The hearing officer rea-
soned that although the professor was an accomplished and
recognized legal scholar, his opinions on the proper interpreta-
tion of Nebraska law were more properly characterized as legal
argument than testimony. The hearing officer invited Woodmen
to include the tax law professor’s opinions in its posthearing
briefing, but did not permit the professor to testify.

(a) Tax Commission Hearing

The hearing before the Tax Commissioner was held April
13, 2015. The rules of evidence were not invoked.!® The par-
ties stipulated that Woodmen was a fraternal benefit society,
that it timely submitted both its application for an exemption
and its request for a refund, and that both were properly before
the hearing officer. The Tax Commissioner observed that
because the parties presented no factual disputes: “Resolution
of this dispute depends entirely upon the answer to the fol-
lowing question of law: Is the language of § 44-1095 suffi-
cient in itself to confer [on Woodmen] an exemption from the
Nebraska sales and use taxes . . . .?”

Evidence was adduced, and Woodmen made an offer of
proof regarding the tax law professor’s excluded testimony.
After posthearing briefing, the Tax Commissioner entered an

% See 316 Neb. Admin. Code, ch. 33, § 12.04A (2010) (request to be bound
by rules of evidence must be served 3 days before hearing).
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order finding Woodmen was not exempt from sales and use tax
under § 44-1095, and thus was not entitled to a refund.

The Tax Commissioner’s order analyzed each party’s prof-
fered definitions of the term “funds” in § 44-1095, and ulti-
mately rejected them all. Instead, he determined the meaning of
“funds” by considering how the term was used in other statutes
governing fraternal benefit societies.'” The Tax Commissioner
noted that under § 44-1093(2), fraternal benefit societies are
authorized to ‘“create, maintain, invest, disburse, and apply
any special fund or funds necessary to carry out any purpose
permitted by the laws of such society.” Relying on § 44-1093,
the Tax Commissioner concluded that “funds” under § 44-1095
must refer to “those same special funds allowed in § 44-1093.”
He thus reasoned that fraternal benefit societies were not
exempt from sales and use taxes under § 44-1095, because that
exemption applies only to taxes imposed on the “special funds
themselves, not to the actions or transactions taken with respect
to the funds.”

(b) Administrative Appeal

Woodmen sought judicial review of the Tax Commissioner’s
final decision pursuant to the Administrative Procedure Act.*
The Lancaster County District Court conducted a de novo
review and affirmed the Tax Commissioner’s denial of the
exemption and refund.

After noting that fraternal benefit societies are not among
the nonprofit organizations exempt from sales and use tax
under § 77-2704.12(1), the district court confined its analysis
to whether the language of § 44-1095 conferred an exemption
from Nebraska sales and use tax.

First, the district court rejected Woodmen’s argument that
§ 44-1095 conferred an entity-based tax exemption on fraternal
benefit societies generally, as opposed to an exemption on just

19 See §§ 44-1092 and 44-1093.

20 See Neb. Rev. Stat. §§ 77-27,128 (Reissue 2009) and 84-917 (Reissue
2014).
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its funds. The district court noted the difference between the
language used in § 44-1095 and the language used in statutes
that provide entity-based tax exemptions®*' and concluded that
a plain reading of § 44-1095 indicated the Legislature intended
to confer a tax exemption on the “funds” of a fraternal benefit
society, but not on the entity itself.

Next, like the Tax Commissioner, the district court looked
to other statutes governing fraternal benefit societies to discern
the meaning of “its funds” in § 44-1095. The court observed
that under § 44-1092, a fraternal benefit society is authorized
to invest “its funds” only in certain investments, and that under
§ 44-1093, a society may “create, maintain, invest, disburse,
and apply any special fund or funds” necessary to carry out
its permitted statutory purpose. Harmonizing these statutes,
the district court reasoned that the “funds” exempted under
§ 44-1095 must be the same funds referenced in §§ 44-1092
and 44-1093.

Finally, the court examined the essential nature of sales
and use taxes, including this court’s opinion in Anthony, Inc.
v. City of Omaha,” and concluded that sales and use taxes
are “‘a tax upon the privilege of buying tangible personal
property’” and not a tax on funds. The district court reasoned
that the tax exemption on funds in § 44-1095 did not apply to
taxes on the retail transactions of fraternal benefit societies.
As such, the court generally concluded there was no conflict
between §§ 44-1095 and 77-2704.12(1), in that the former
addressed exemptions for taxes on particular funds, while the
latter addressed exemptions for taxes on retail transactions.
Alternatively, the district court reasoned that if the two statutes

2l Compare § 44-1095, with Neb. Rev. Stat. § 44-4232 (Reissue 2010)
(“[t]he [Comprehensive Health Insurance Pool Distributive Fund] shall
be exempt from any and all taxes assessed by the State of Nebraska”),
and Neb. Rev. Stat. § 44-2715 (Reissue 2010) (“[t]he [Nebraska Life and
Health Insurance Guaranty Association] shall be exempt from payment of
all fees and all taxes levied by this state . . . except taxes levied on real
property”).

22 Anthony, Inc. v. City of Omaha, 283 Neb. 868, 813 N.W.2d 467 (2012).
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were in conflict, then § 77-2704.12(1), as the more specific
statute applying to sales and use tax, would control over the
general exemption in § 44-1095.

The district court also addressed—and found meritless—sev-
eral procedural and evidentiary errors assigned by Woodmen.
As relevant to the errors assigned before this court, the dis-
trict court rejected Woodmen’s claims that it was denied due
process before the Tax Commissioner, and found no merit to
Woodmen’s argument that the tax law professor should have
been permitted to testify as an expert witness at the hearing.

Woodmen timely appealed from the district court’s order,
and we granted its petition to bypass the Nebraska Court
of Appeals.

II. ASSIGNMENTS OF ERROR

Woodmen assigns, restated, that the district court erred in
failing to find Woodmen was (1) exempt from sales and use
taxes under § 44-1095, (2) entitled to a refund for sales and
use taxes previously paid, (3) denied due process when NDOR
changed its rationale for denying the exemption, and (4) enti-
tled to present expert testimony on the proper interpretation
§ 44-1095.

III. STANDARD OF REVIEW

[1,2] In an appeal under the Administrative Procedure Act,
an appellate court may reverse, vacate, or modify the judgment
of the district court for errors appearing on the record.”? When
reviewing an order of a district court under the Administrative
Procedure Act for errors appearing on the record, the inquiry
is whether the decision conforms to the law, is supported
by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.”*

2 Bridgeport Ethanol v. Nebraska Dept. of Rev., 284 Neb. 291, 818 N.W.2d
600 (2012).

2 JS. v. Grand Island Public Schools, 297 Neb. 347, 899 N.W.2d 893
(2017).
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[3] The interpretation of statutes and regulations presents
questions of law, in connection with which an appellate court
has an obligation to reach an independent conclusion irrespec-
tive of the decision made by the court below.?

IV. ANALYSIS

[4-7] This appeal involves statutory interpretation, and our
analysis is guided by familiar principles. In construing a stat-
ute, a court must determine and give effect to the purpose and
intent of the Legislature as ascertained from the entire language
of the statute considered in its plain, ordinary, and popular
sense.”® Absent a statutory indication to the contrary, an appel-
late court gives words in a statute their ordinary meaning.”” A
court must attempt to give effect to all parts of a statute, and if
it can be avoided, no word, clause, or sentence will be rejected
as superfluous or meaningless.?® Statutes relating to the same
subject matter will be construed so as to maintain a sensible
and consistent scheme, giving effect to every provision.”

[8-11] And because the statute at issue involves a tax
exemption, our analysis is guided by additional principles.
The burden of showing entitlement to a tax exemption is on
the applicant.’® Statutory tax exemption provisions are to be
strictly construed, and their operation will not be extended
by judicial construction.’® An exemption from taxation must

%5 Bridgeport Ethanol v. Nebraska Dept. of Rev., supra note 23.
260 1S v. Grand Island Public Schools, supra note 24.

¥ DMK Biodiesel v. McCoy, 290 Neb. 286, 859 N.W.2d 867 (2015); Coffey
v. Planet Group, 287 Neb. 834, 845 N.W.2d 255 (2014).

28 Stick v. City of Omaha, 289 Neb. 752, 857 N.W.2d 561 (2015); Holdsworth
v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30 (2013).

¥ In re Interest of Katrina R., 281 Neb. 907, 799 N.W.2d 673 (2011);
Maycock v. Hoody, 281 Neb. 767, 799 N.W.2d 322 (2011).

30 Lackawanna Leather Co. v. Nebraska Dept. of Rev., 259 Neb. 100, 608
N.W.2d 177 (2000).

31 See Archer Daniels Midland Co. v. State, 290 Neb. 780, 861 N.W.2d 733
(2015).
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be clearly authorized by the relevant statutory provision.*? An
exemption from taxation is never presumed.*

With these principles in mind, we consider the relevant
statutes to determine whether Woodmen, as a fraternal benefit
society, is exempt from sales and use tax under Nebraska law.

1. § 77-2704.12(1) Dogs NOT EXEMPT
WOODMEN FrROM SALES AND USE TAX

Section 77-2704.12(1) provides that sales and use taxes
“shall not be imposed” on certain nonprofit entities, and it
lists the types of nonprofit organizations subject to this exemp-
tion. Fraternal benefit societies are not among the enumerated
nonprofit entities identified in § 77-2704.12(1), and Woodmen
does not claim to fit the description of any other organization
enumerated in that subsection.

An exemption from taxation must be clearly authorized by
the relevant statutory provision.** There is nothing in the plain
language of § 77-2704.12 that exempts fraternal benefit soci-
eties from sales and use taxes, and the district court correctly
concluded Woodmen is not exempt under this statute.

2. § 44-1095 DoEs Not ExEmpT WOODMEN
FroM SALES AND USE Tax

Section 44-1095 provided: “Every [fraternal benefit society]
shall be a charitable and benevolent institution, and all of its
funds shall be exempt from all and every state, county, district,
municipal, and school tax other than taxes on real estate and
office equipment.”

In urging a construction of this statutory language that
excludes it from paying sales and use taxes, Woodmen gen-
erally presents two theories. First, Woodmen argues that
§ 44-1095 creates an entity-based exemption that necessarily
includes sales and use taxes. Alternatively, Woodmen argues

32 See Bridgeport Ethanol v. Nebraska Dept. of Rev., supra note 23.
33 Lackawanna Leather Co. v. Nebraska Dept. of Rev., supra note 30.
3% See Bridgeport Ethanol v. Nebraska Dept. of Rev., supra note 23.
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that the term “funds” in § 44-1095 should be construed broadly
to exempt fraternal benefit societies from using its funds to pay
any tax. We reject both these theories as inconsistent with the
plain language of the statute and contrary to settled principles
of statutory interpretation. We note the parties’ briefing focused
on the term “funds.” Because the statutory phrase is actually
“its funds,” we at times use that phrase in our analysis.

(a) § 44-1095 Is Not
Entity-Based Exemption
Woodmen argues it
is exempt from “all and every state” tax. Because the
sales and use tax is a tax imposed by the state, it falls
within the ambit of § 44-1095. And because it falls within
the ambit of § 44-1095, [Woodmen] is exempt from the
sales and use tax. This case really is that simple.*
This argument urges a construction of § 44-1095 that effec-
tively reads the phrase “its funds” out of the statutory language
altogether and replaces it with “fraternal benefit society.” But
the plain language of § 44-1095 does not exempt fraternal ben-
efit societies from taxation; rather, it exempts fraternal benefit
societies from taxes imposed on “its funds.”

A court must attempt to give effect to all parts of a stat-
ute, and if it can be avoided, no word, clause, or sentence
will be rejected as superfluous or meaningless.’® Like the
Tax Commissioner and the district court, we expressly reject
Woodmen’s invitation to render meaningless the phrase “its
funds” in order to judicially rewrite § 44-1095 into an entity-
based exemption from all taxation.

Instead, we must strictly construe the exemption provisions
of § 44-1095 and not extend their operation through judicial
construction.’” When the Legislature has intended to create

35 Brief for appellant at 19.

3¢ Stick v. City of Omaha, supra note 28; Holdsworth v. Greenwood Farmers

Co-op, supra note 28.
37 See Archer Daniels Midland Co. v. State, supra note 31.
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an entity-based exemption, it has used plain and simple lan-
guage.’® The Legislature did not exempt fraternal benefit soci-
eties in § 44-1095, but, rather, exempted “its funds.” This court
will not write into a statute what the Legislature did not.

(b) Exemption for “[I]ts [FJunds” Does
Not Impact Sales and Use Tax

Much of the parties’ briefing debates what the Legislature
meant when it exempted a fraternal benefit society’s “funds”
from “all and every state, county, district, municipal, and school
tax other than taxes on real estate and office equipment.” The
term “funds” is used throughout the statutes governing frater-
nal benefit societies, but no specific definition of the term is
provided. The parties have not cited to legislative history dis-
cussing the intended meaning of the phrase “its funds” as used
in § 44-1095, and until now, no Nebraska appellate court has
been called upon to consider the issue.

[12] The parties advance alternative interpretations of the
phrase “its funds” and each party argues that the rules of
statutory construction support their preferred interpretation.
Ultimately, however, we conclude it is not necessary to deter-
mine—in this case—a precise definition of “funds” or “its
funds” under § 44-1095. An appellate court is not obligated
to engage in an analysis that is not necessary to adjudicate the
case and controversy before it.*’ In this case, determining the
precise definition of “its funds” under § 44-1095 is not neces-
sary to resolve the issues on appeal, because no definition of
“its funds” has been advanced that could plausibly implicate or
apply to sales and use taxes.

¥ See, e.g., § 44-4232 (“[tlhe [Comprehensive Health Insurance Pool
Distributive Fund] shall be exempt from any and all taxes assessed by
the State of Nebraska™), and § 44-2715 (“[t]he [Nebraska Life and Health
Insurance Guaranty Association] shall be exempt from payment of all fees
and all taxes levied by this state . . . except taxes levied on real property”™).

39§ 44-1095.
40 Greenwood v. J.J. Hooligan's, 297 Neb. 435, 899 N.W.2d 905 (2017).
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[13-15] Sales and use taxes are not imposed on funds, they
are imposed on the activity of retail transactions, measured
by gross receipts.*! It is a tax upon the sale, lease, rental, use,
storage, distribution, or other consumption of tangible personal
property in the chain of commerce.** A sales tax is not imposed
on the article sold, but, rather, upon the transaction called the
sale.®® As we explained in Anthony, Inc. v. City of Omaha:

Both occupation taxes and sales taxes are “excise
taxes” for the purpose of raising revenue. An excise tax is
a tax imposed on the manufacture, sale, or use of goods
or on an occupation or activity, and is measured by the
extent to which a privilege is exercised by the taxpayer,
without regard to the nature or value of the taxpayers
assets. An excise tax is imposed upon the performance of
an act.*

Because sales and use tax is imposed on the performance of
a transaction, such taxes have nothing to do with the value or
nature of Woodmen’s funds. In other words, sales and use taxes
are taxes imposed on Woodmen’s retail purchase activity, not
on Woodmen’s funds.

Woodmen tries to get around this distinction by urging
an interpretation of “its funds” that would include the activ-
ity of spending its funds. Woodmen argues that in order for
§ 44-1095 to have meaning, “it must mean that [Woodmen]
may not be required to spend its funds paying taxes on the
purchase of goods. In other words, [Woodmen], as an entity, is
exempt from the sales and use taxes.” We disagree.

For the reasons stated earlier, we reject Woodmen’s argu-
ment that § 44-1095 confers an entity-based exemption on

41 See Anthony, Inc. v. City of Omaha, supra note 22.

4 See id.
4316 Neb. Admin. Code, ch. 1, § 001.02 (2003).

4 Anthony, Inc. v. City of Omaha, supra note 22, 283 Neb. at 876-77, 813
N.W.2d at 475-76 (emphasis supplied).

45 Brief for appellant at 21.
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fraternal benefit societies. Woodmen’s similar suggestion—that
§ 44-1095 should be construed to exempt not just taxes on “its
funds,” but also to exempt payment of any taxes wusing “its
funds”—is also rejected. Such a construction would be con-
trary to the plain language of the statute, would impermissibly
expand the statute through judicial construction, and would
recognize an entity-based exemption that has not been clearly
authorized by the statute.

Woodmen also argues that unless the phrase “its funds” is
construed broadly to create “an exemption for all fraternal
benefit societies that exempts the societies from paying sales
and use taxes out of their funds,”® then § 44-1095 provides
no exemption at all from any current tax and “is nothing more
than an ink blot in Nebraska’s statutes.”’

It is true that during oral argument before this court, the
parties were not able to identify any current tax that, but for
the exemption in § 44-1095, would be levied or imposed
on a fraternal benefit society’s “funds.” NDOR and the Tax
Commissioner argue that in 1931, when the tax exemption on a
fraternal benefit society’s “funds” was first enacted,* it effec-
tively exempted such societies from taxes on intangible per-
sonal property in their funds, but the tax on intangible personal
property was later repealed.* NDOR and the Tax Commissioner
describe § 44-1095 as “antiquated.” We express no opinion
on whether this observation is correct, because whether a
statute as written has become antiquated presents a ques-
tion of tax policy more properly directed to the Legislature.*

4 Id. at 16.
47 Id. at 20.

4 See 1931 Neb. Laws, ch. 86, § 31, p. 246 (codified at Comp. Stat.
§ 44-1261 (Supp. 1931)).

4 See 1967 Neb. Laws, ch. 498, § 3, p. 1691 (repealing Neb. Rev. Stat.
§ 77-201.01 (Reissue 1966)).

50 See State, ex rel. Beatrice Creamery Co., v. Marsh, 119 Neb. 197, 227
N.W. 926 (1929).
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It is the role of this court to declare the law as it finds it, and
we decline Woodmen’s invitation to modernize statutory lan-
guage through judicial legislation.

In summary, Woodmen asks us to either read “its funds”
out of § 44-1095 altogether, and thereby create an entity-based
exemption which the Legislature has not authorized, or con-
strue the phrase “its funds” so broadly as to include the activ-
ity of spending funds. It is not the proper role of this court to
do either.’!

[16] For the reasons stated previously, we hold that the
plain language of § 44-1095 exempts taxes on the “funds” of
a fraternal benefit society, but it does not exempt the fraternal
benefit society from sales and use taxes, because such taxes are
imposed on its retail purchase activity, not on its funds.>? Other
courts to have considered statutes similar to § 44-1095 have
arrived at the same conclusion.*

In fact, Ohio has applied similar analysis to a similar
statute. The Ohio statute provides: “‘Every fraternal benefit
society organized or licensed under this chapter is hereby
declared to be a charitable and benevolent institution, and a/l
of its funds are exempt from all state, county, district, munici-
pal, and school taxes other than franchise taxes and taxes on
real estate.””* In United Transp. Union v. Tracy,” a fraternal
benefit society contended this statute exempted it from the
Ohio use tax. The court disagreed. In its analysis, the court

St See, J.S. v. Grand Island, supra note 24; Stick v. City of Omaha, supra
note 28; Holdsworth v. Greenwood Farmers Co-op, supra note 28.

32 See Anthony, Inc. v. City of Omaha, supra note 22.

3 See, United Transp. Union v. Tracy, 82 Ohio St. 3d 333, 695 N.E.2d
770 (1998); Dept. of Rev. v. Woodmen of the World, 919 P.2d 806 (Colo.
1996); Supreme Council of the Royal Arcanum v. State Tax Commission,
358 Mass. 111, 260 N.E.2d 822 (1970). But see The State of Texas v. The
Praetorians, 143 Tex. 565, 186 S.W.2d 973 (1945).

% United Transp. Union v. Tracy, supra note 53, 82 Ohio St. 3d at 334, 695
N.E.2d at 771, quoting Ohio Rev. Code Ann. § 3921.24 (2002).

35 United Transp. Union v. Tracy, supra note 53.
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emphasized that statutes relating to tax exemptions had to be
strictly construed. It concluded the plain language of the stat-
ute exempted only a society’s funds from taxation and did not
exempt a society from transactions on which Ohio imposed a
use tax. It emphasized that a use tax was issued “‘upon the
various items of office materials that were needed and uti-
lized by the society,”” not the society’s funds, and thus, the
exemption on funds did not apply to the use tax.’

Nebraska’s sales and use tax is a transactional tax, imposed
on purchases, not on funds. We therefore agree with the dis-
trict court that § 44-1095 does not exempt Woodmen from
Nebraska’s sales and use tax. For the same reason, we con-
clude the district court did not err in denying Woodmen’s
refund claim.

3. No DUE PROCESS VIOLATION

Woodmen claims it was denied due process before the
Tax Commissioner. Specifically, Woodmen argues it was
not provided adequate notice of the legal grounds on which
NDOR would rely at the hearing, because NDOR initially
denied Woodmen’s application for exemption on the basis
that Woodmen was not a religious organization. The Tax
Commissioner rejected this due process argument, as did the
district court, finding the record showed that Woodmen had
been provided ample notice of NDOR’s legal theories and
reasoning well in advance of the hearing. We agree Woodmen
has shown no due process violation.

[17,18] The first step in a due process analysis is to iden-
tify a property or liberty interest entitled to due process pro-
tections.”” If there is a protected interest at stake, the ques-
tion then becomes what process is due.”® The fundamental

%6 Id. at 335, 695 N.W.2d at 772.
ST Marshall v. Wimes, 261 Neb. 846, 626 N.W.2d 229 (2001).
3 See id.
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requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful manner.>

Woodmen’s right to apply for a tax exemption is a prop-
erty interest entitled to due process. The question, then, is
whether the process Woodmen received gave it an opportunity
to be heard in a meaningful time and manner. Woodmen does
not contest that the opportunity to be heard was timely—it
suggests, however, that the opportunity was not meaningful,
because Woodmen did not have adequate notice of the legal
basis on which NDOR was relying to oppose the exemption.
The record refutes this contention.

Although NDOR originally denied the application for
exemption because Woodmen was not a religious organiza-
tion, the record shows the parties were aware, well in advance
of the hearing, of one another’s legal theories and reasoning
regarding the interpretation of § 44-1095. Specifically, in a
letter dated before the formal hearing was even requested,
NDOR responded to Woodmen’s legal arguments and provided
an explanation of its legal basis for concluding § 44-1095 did
not provide Woodmen an exemption from sales and use tax.
The record further reflects that before the hearing, the parties
conducted discovery, exchanged witness and exhibit lists, and
met to discuss their differing interpretations of § 44-1095. The
record amply supports the conclusion that prior to the hearing,
Woodmen was aware of the legal basis on which NDOR was
opposing the sales and use tax exemption. The district court
correctly found no due process violation, and Woodmen’s argu-
ments to the contrary are meritless.

4. EXCLUSION OF TAX Law
PROFESSOR’S TESTIMONY
Woodmen argues the hearing officer abused her discre-
tion in excluding the expert testimony of the tax law profes-
sor retained by Woodmen. Woodmen argues the professor is

% See id.
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a “renowned expert in the tax laws of Nebraska” and “was
willing to assist [the] Hearing Officer with his opinion.”®
Woodmen’s offer of proof indicates that, if permitted, the pro-
fessor would have testified about “statutory construction” and
“about the law in Nebraska and the plain language of the law
in Nebraska and his research and study of that area, [and] how
[§] 44-1095 suggests a broad meaning for funds.”®! The hear-
ing officer allowed Woodmen to include the professor’s opin-
ions as authorities in its posthearing briefing, but excluded the
professor’s testimony. Woodmen contends this was an abuse
of discretion and argues the district court erred in failing to
recognize as much.

[19] Generally, a trial court’s ruling in receiving or exclud-
ing an expert’s testimony which is otherwise relevant will be
reversed only when there has been an abuse of discretion.®
Here, the rules of evidence were not invoked at the hear-
ing before the Tax Commissioner®; but under the Nebraska
Administrative Code, the hearing officer could “exclude
incompetent, irrelevant, immaterial, and unduly repeti-
tious evidence.”*

[20,21] Expert testimony is relevant and admissible only
if it tends to help the trier of fact understand the evidence or
determine a fact issue, and expert testimony concerning a ques-
tion of law does not tend to accomplish either of these goals.®

60 Brief for appellant at 28.

1 Id. at 31.

2 Prime Home Care v. Pathways to Compassion, 283 Neb. 77, 809 N.W.2d
751 (2012); Richardson v. Children’s Hosp., 280 Neb. 396, 787 N.W.2d
235 (2010).

See 316 Neb. Admin. Code, ch. 33, § 12.04A (request to be bound by rules
of evidence must be served 3 days before hearing).

6 Id., § 12.04.

5 State v. Merchant, 285 Neb. 456, 827 N.W.2d 473 (2013), disagreed with
on other grounds, State v. Merchant, 288 Neb. 440, 848 N.W.2d 630
(2014); Sports Courts of Omaha v. Brower, 248 Neb. 272, 534 N.W.2d 317
(1995).

6

@
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Consequently “‘expert testimony concerning a question of law
is generally not admissible in evidence.””® In the past, this
court has been critical of admitting expert testimony from legal
scholars on the interpretation of statutes, reasoning that such
evidence is irrelevant and “‘should not reach a judge’s atten-
tion by way of the witness stand.””%’

Here, the parties stipulated to the pertinent facts and there
were no factual disputes presented at the hearing—only a
question of law regarding statutory interpretation. Under these
circumstances, the district court found the hearing officer did
not abuse her discretion in excluding the tax law professor’s
opinion testimony, particularly when Woodmen was permitted
to present the professor’s opinions as authority and argument
in its posthearing brief. The district court’s decision in this
regard conformed to the law, was supported by the record, and
was neither arbitrary, capricious, nor unreasonable. There is no
merit to this assignment of error.

V. CONCLUSION

The Legislature did not include fraternal benefit socie-
ties among those entitled to be exempt from sales and use
tax under § 77-2704.12(1), and the exemption from taxes on
a fraternal benefit society’s “funds” in § 44-1095 does not
encompass sales and use tax. We find no merit to the remain-
ing assignments of error and therefore affirm the judgment of
the district court.

AFFIRMED.
WRIGHT, J., not participating.

6 State v. Merchant, supra note 65, 285 Neb. at 465, 827 N.W.2d at 481,
quoting Kaiser v. Western R/C Flyers, 239 Neb. 624, 477 N.W.2d 557
(1991)).

7 Id., quoting Sasich v. City of Omaha, 216 Neb. 864, 347 N.W.2d 93
(1984).
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Jurisdiction: Appeal and Error. When a jurisdictional question does
not involve a factual dispute, its determination is a matter of law, which
requires an appellate court to reach a conclusion independent of the
decision made by the lower court.

. Before reaching the legal issues presented for review, it is
the duty of an appellate court to determine whether it has jurisdiction
over the matter before it.

Jurisdiction: Final Orders: Time: Appeal and Error. To vest an
appellate court with jurisdiction, the notice of appeal must be filed
within 30 days of the entry of the final order.

Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902
(Reissue 2016), the three types of final orders which may be reviewed
on appeal are (1) an order affecting a substantial right in an action, when
such order in effect determines the action and prevents a judgment;
(2) an order affecting a substantial right made in a special proceed-
ing; and (3) an order made upon a summary application in an action
after judgment.

Actions: Modification of Decree. Proceedings regarding modification
of a marital dissolution are special proceedings.

Actions: Divorce. An application to modify the terms of a divorce
decree is not the commencement of an action. It constitutes a continua-
tion of the suit for dissolution of marriage.

Final Orders: Appeal and Error. An order affects a substantial right
when the right would be significantly undermined or irrevocably lost by
postponing appellate review.

Divorce: Jurisdiction: Final Orders: Appeal and Error. Generally,
when multiple issues are presented to the district court for simultane-
ous disposition in the same separate yet connected proceeding within
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the court’s continuing jurisdiction over a dissolution decree, the court’s
determination of fewer than all the issues presented is not a final order
for the purpose of an appeal.

9. Final Orders. An order merely preserving the status quo pending a
further order is not final.

Appeal from the District Court for Lancaster County: ROBERT
R. OTTE, Judge. Appeal dismissed.

Matt Catlett, of Law Office of Matt Catlett, for appellant.
David P. Kyker for appellee Kimberly L. Hill.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
Funke, JJ.

MILLER-LERMAN, J.
I. NATURE OF CASE

In this appeal, Jayson H. Tilson addresses the March 31,
2017, denial of that portion of his “complaint” and associ-
ated motion asking the district court for Lancaster County
to declare void a dissolution decree that it had issued more
than a year before. He argues that the decree is void because
prior to the entry of the decree, he had filed a motion to dis-
miss the petition for dissolution, which he asserts was self-
executing under Neb. Rev. Stat. § 25-602 (Reissue 2016). But
Jayson’s notice of appeal is from an order issued on April 4,
denying his requests for various temporary orders and retain-
ing for decision Jayson’s application to modify the custody
provisions of the decree. We conclude that the April 4 order
was not final. Therefore, we dismiss this appeal for lack
of jurisdiction.

II. BACKGROUND

1. D1sSOLUTION
In September 2014, Jayson filed a complaint for dissolution
of his marriage to Erica M. Tilson. The record does not reflect
that Erica filed an answer, but she made a general appear-
ance before the court. Following a hearing, the court issued
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a temporary order awarding custody of the parties’ minor
children to Erica’s mother, Kimberly L. Hill (Kimberly). The
court granted Jayson and Erica supervised parenting time and
ordered them both to pay Kimberly temporary child support.

The court allowed Kimberly to intervene and appointed a
guardian ad litem for the minor children. Kimberly and her
husband filed a complaint, asking for grandparent visitation
and custody of the children. There is no certificate of service
attached to the complaint.

Subsequently, on November 16, 2015, at 9 p.m., Jayson
filed a motion to dismiss his complaint for dissolution. The
next morning, on November 17, Kimberly filed a praecipe
asking the court to issue summons and deliver to Jayson a
copy of the complaint for grandparent visitation, at the hearing
scheduled at 10 a.m., on November 17. The record contains
two “Process Service Returns” from the sheriff’s office of a
“Copy of COMPLAINT,” with the service and return charges
paid by Kimberly’s counsel. The documents reflect that Jayson
and Erica were personally served copies of the complaint on
November 17.

The hearing was held as scheduled on November 17, 2015,
with Jayson in attendance. Referring to the November 17 hear-
ing, the court’s order states “[u]pon motion of [Jayson’s] attor-
ney . . . the Plaintiff’s motion to dismiss is withdrawn.”

The court issued a consent decree of dissolution on December
8, 2015. The decree ordered the continuation of the children’s
legal and physical custody with Kimberly, with set parenting
time for Jayson and Erica. Jayson was ordered to pay $200
per month “toward work-related childcare expenses,” in the
event they were not subsidized. Erica was ordered to pay to
Kimberly $100 in monthly child support.

2. CONTEMPT
Approximately 10 months later, on October 18, 2016, the
court found Jayson in contempt for failing to comply with
his obligation under the decree to contribute to the children’s
childcare expenses.
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3. DECLARATORY RELIEF,
MODIFICATION, AND HABEAS

(a) The “Complaint”

On February 24, 2017, Jayson filed a “Complaint to Vacate
or Modify, for Declaratory Judgment, and/or for Writ of Habeas
Corpus.” The “complaint” was filed under the same case num-
ber as the dissolution decree, and in the same court.

Jayson asserted that the dissolution decree was void by
virtue of his November 16, 2015, motion to dismiss. Based
on this assertion, he sought an order of the court declaring
the dissolution decree and “all orders flowing therefrom” null
and void.

Under the rubric of habeas corpus relief, Jayson alleged that
the award of temporary custody of the children with Kimberly
was unlawful, because it violated the parental preference prin-
ciple. He asked for a writ of habeas corpus placing the custody
of the children with him.

Alternatively to an order declaring the dissolution void,
Jayson sought an order modifying the decree so as to place
the children in his custody. Jayson alleged a change in circum-
stances. In particular, he alleged that Kimberly was neglect-
ing the children and that Erica was in jail awaiting crimi-
nal charges.

Kimberly filed an answer generally denying the allegations
and asking that the matter be dismissed. No ruling on the
motion to dismiss is found in the record.

(b) Motion for Declaratory Relief
and Temporary Orders

On March 10, 2017, Jayson filed a “Motion for Declaratory
Relief or Temporary Suspension of Implementation and
Enforcement of Decree, Temporary Custody, Temporary Child
Support, Temporary Restraining Orders.” The district court
referred to this motion as “Filing 14.”

Specifically, Jayson moved for a declaration that the decree
of dissolution and all orders flowing therefrom are void and
of no effect. In support of this relief, Jayson repeated his
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assertion that his motion to dismiss the complaint for disso-
lution was self-executing and therefore deprived the court of
jurisdiction to issue the dissolution decree.

“[Iln lieu” of such declaratory relief, Jayson moved for
orders (1) temporarily suspending enforcement of the decree as
it relates to the care, custody, control, and support of the minor
children; (2) temporarily awarding Jayson exclusive custody
of the children; (3) temporarily prohibiting Erica from having
parenting time; (4) temporarily prohibiting Erica from having
access to medical and education records; (5) temporarily pro-
hibiting Kimberly from having visitation with the children; (6)
temporarily prohibiting Kimberly from having access to the
children’s medical or education records; and (7) temporarily
requiring Erica to pay Jayson child support and share in medi-
cal and childcare expenses.

In support of this “temporary” relief, Jayson alleged that the
parental preference principle prohibited the award of custody
of the children to Kimberly when he had not been found to be
unfit. He further alleged that Erica was unfit to have custody
and that it was contrary to the children’s best interests for
Kimberly to have visitation.

(c) March 31, 2017, Order

On March 31, 2017, the court overruled that part of Jayson’s
“Filing 14” requesting that the court declare the dissolution
decree void. The court’s order, signed and file stamped on
March 31, incorporates its docket entry, stating that “[t]he part
of the motion requesting declaratory relief (vacating the Decree
of Dec[.] 8, 2015) is overruled.” Also on March 31, the court
denied Jayson’s requests for full temporary custody and sus-
pension of child support while the case was pending.

The “custody case” was set for a trial to be held on August
21, 2017.

(d) April 4, 2017, Order
On April 4, 2017, the court issued another order. The
April 4 order states that “[t]his proceeding came before the
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court for consideration of pending matters.” (Emphasis sup-
plied.) And “[u]pon consideration of the issue(s) presented,
the court made the docket entry . . .” as follows: “At Filing
14 is [Jayson’s] Motion for Declaratory Relief Or Temporary
Suspension Of Implementation And Enforcement Of Decree,
Temporary Custody, Temporary Child Support, Temporary
Restraining Orders. The motion was argued and submitted on
3/31/17. The Motion is overruled. See Order re Docket Entry
in file.”

(e) Notice of Appeal
On May 3, 2017, Jayson filed a notice of appeal, stating that
he was appealing the April 4 order. That is the appeal currently
before us.

4. ORDERS SUBSEQUENT TO
NOTICE OF APPEAL

The proceedings continued after the May 3, 2017, notice
of appeal was filed. Kimberly filed an amended answer to
Jayson’s “complaint,” setting forth a cross-complaint for a
reduction in Jayson’s parenting time, for his visitation to be
supervised, and for an award of child support. On May 30,
the court issued an order denying a motion by Jayson to con-
tinue trial and to prohibit Kimberly from serving subpoenas
upon the Nebraska Department of Health and Human Services
and “Educare of Lincoln.” The court also granted Kimberly’s
request for a protective order.

After a hearing, on June 20, 2017, the court sustained
Kimberly’s motion to modify parenting time to a “5/2 sched-
ule” “for this temporary order.” But the court explained that
to “encourage civil collaboration,” Kimberly’s attorney was
to confer with Jayson’s attorney and the guardian ad litem.
“After doing so, [Kimberly’s attorney] shall submit a proposed
order as to temporary custody.” The court overruled motions
by Jayson for sanctions and attorney fees and to reconsider the
court’s appointment of the guardian ad litem.
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On June 28, 2017, the court issued an order sustaining
Kimberly’s motion for modification of parenting time. That is
the last order in the record.

III. ASSIGNMENT OF ERROR
Jayson claims that the district court erred when it denied
his “February 24, 2017, motion” to declare the dissolution
decree void.

IV. STANDARD OF REVIEW
[1] When a jurisdictional question does not involve a
factual dispute, its determination is a matter of law, which
requires an appellate court to reach a conclusion independent
of the decision made by the lower court.!

V. ANALYSIS

[2,3] Before reaching the legal issues presented for review,
it is our duty to determine whether we have jurisdiction over
this appeal.? In this case, it is necessary for us to determine
whether the April 4, 2017, order, from which Jayson appeals,
is final.?> To vest an appellate court with jurisdiction, the notice
of appeal must be filed within 30 days of the entry of the
final order.* In contrast, if an order is interlocutory, immediate
appeal from the order is disallowed so that courts may avoid
piecemeal review, chaos in trial procedure, and a succession of
appeals granted in the same case to secure advisory opinions to
govern further actions of the trial court.’

[4] The three types of final orders which may be reviewed
on appeal are (1) an order affecting a substantial right in an
action, when such order in effect determines the action and

! Anderson v. Finkle, 296 Neb. 797, 896 N.W.2d 606 (2017).
2 See, e.g., Rafert v. Meyer, 298 Neb. 461, 905 N.W.2d 30 (2017).
3 See Neb. Rev. Stat. §§ 25-1911 and 25-1912 (Reissue 2016).

4 State v. Jacques, 253 Neb. 247, 570 N.W.2d 331 (1997). See, also, Neb.
Rev. Stat. § 25-1931 (Reissue 2016).

5 State v. Jacques, supra note 4.
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prevents a judgment; (2) an order affecting a substantial right
made in a special proceeding; and (3) an order made upon a
summary application in an action after judgment.®

[5,6] Proceedings regarding modification of a marital disso-
lution are special proceedings.” Jayson’s filings with the same
district court that issued the dissolution decree, under the same
case number, must be construed as motions asking the court
for relief pursuant to its continuing jurisdiction over the decree,
as set forth by the modification statutes.® An application to
modify the terms of a divorce decree is not the commencement
of an action.” It constitutes a continuation of the suit for dis-
solution of marriage.'’

The jurisdictional question presented is whether the April
4, 2017, order from which this appeal is taken affected a sub-
stantial right. A substantial right is an essential legal right,
not a mere technical right.!" It is a right of substance.'? It is
not enough that the right itself be substantial; the effect of the
order on that right must also be substantial.”® The duration of
the order is therefore relevant to whether it affects a substan-
tial right.'

[7,8] Most fundamentally, an order affects a substantial
right when the right would be significantly undermined or
irrevocably lost by postponing appellate review.!* Generally,

% See Neb. Rev. Stat. § 25-1902 (Reissue 2016).

7 See Steven S. v. Mary S., 277 Neb. 124, 760 N.W.2d 28 (2009).
8 See Neb. Rev. Stat. §§ 42-364(6) and 42-365 (Reissue 2016).

° Ruehle v. Ruehle, 161 Neb. 691, 74 N.W.2d 689 (1956).

10 See, Smith-Helstrom v. Yonker, 253 Neb. 189, 569 N.W.2d 243 (1997);
Nimmer v. Nimmer, 203 Neb. 503, 279 N.W.2d 156 (1979).

" In re Adoption of Madysen S. et al., 293 Neb. 646, 879 N.W.2d 34 (2016).
2 1d.

B 1d.

4 See id.

15 See id.
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when multiple issues are presented to the district court for
simultaneous disposition in the same ‘“separate yet connected
proceeding[]”'® within the court’s continuing jurisdiction over
a dissolution decree, the court’s determination of fewer than all
the issues presented is not a final order for the purpose of an
appeal.'” This is because, absent unusual circumstances, post-
poning appellate review until all the issues presented under the
application to modify have been decided will not significantly
undermine the rights affected by the order.

Huffman v. Huffman' illustrates the foregoing principles.
In Huffman, we concluded that an order denying the father’s
request for a change of custody was not final when the
court had not yet decided the father’s alternative request to
modify the visitation provisions of the decree. We said that
when the modification application pertains to more than one
issue involving children affected by the dissolution decree,
a court’s resolution of one issue raised by the application,
but retention or reservation of jurisdiction for disposition
of another issue or issues raised by the application does not
constitute a final judgment, order, or decree for the purpose
of an appeal.”

In Schepers v. Schepers,” we likewise held that an order
determining the merits of an application to modify custody
was not final when the issue of child support was still pending.

20

16 John P. Lenich, What’s So Special About Special Proceedings? Making
Sense of Nebraska's Final Order Statute, 80 Neb. L. Rev. 239, 289 n.227
(2001).

'7 See, Wagner v. Wagner, 275 Neb. 693, 749 N.W.2d 137 (2008); Schepers
v. Schepers, 236 Neb. 406, 461 N.W.2d 413 (1990); Huffman v. Huffman,
236 Neb. 101, 459 N.W.2d 215 (1990); Gerber v. Gerber, 218 Neb. 228,
353 N.W.2d 4 (1984); Goldenstein v. Goldenstein, 110 Neb. 788, 195
N.W. 110 (1923); McCaul v. McCaul, 17 Neb. App. 801, 771 N.W.2d 222
(2009); Paulsen v. Paulsen, 10 Neb. App. 269, 634 N.W.2d 12 (2001).

8 Huffman v. Huffiman, supra note 17.

19 See id.

20 Schepers v. Schepers, supra note 17.
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The Nebraska Court of Appeals, in Paulsen v. Paulsen,?' found
that a similar order was not final, explaining:

There are practical reasons why an order in a special
proceeding which determines less than all of the issues
submitted to the court is not final. The primary reason
of course is to prevent piecemeal appeals. There can be
no doubt that custody and the amount of support for the
children of a family are closely related issues. . . . There
is no reason why both issues cannot be decided at the
same time in an action where both are put [at] issue. . . .
In short, there is no reason not to require a resolution of
both custody and support to make the order final.

In Johnson v. Johnson,” the Court of Appeals clarified that
it does not matter if the issue or issues yet undecided were
explicitly requested in the application to modify the decree,
when the issue or issues were “an inherent part of a custody
modification action.”

Without commenting on the extent to which Jayson’s
requests properly fell under the district court’s continuing
jurisdiction, in his February 24, 2017, “Complaint to Vacate or
Modify, for Declaratory Judgment, and/or for Writ of Habeas
Corpus,” Jayson presented several issues in the proceedings.
He asked the court to declare the dissolution decree void and
to vacate it. He asked the court to issue a writ of habeas corpus
placing the children in his custody. Alternatively to vacating
the decree or issuing a writ of habeas corpus, Jayson asked
the court to modify the dissolution decree to place the children
in his custody, due to an alleged change in circumstances.
Finally, Jayson moved for several temporary orders, apparently
pending the court’s determination of his underlying requests
for relief.

In its order on April 4, 2017, from which this appeal is
taken, the court stated that it was overruling “pending matters”

2 Paulsen v. Paulsen, supra note 17, 10 Neb. App. at 275, 634 N.W.2d at 17.
22 Johnson v. Johnson, 15 Neb. App. 292, 296, 726 N.W.2d 194, 197 (2006).
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under “Filing 14.” As noted above, “Filing 14” asked for a dec-
laration that the dissolution decree was void and, in the alterna-
tive, for several temporary orders. “Filing 14” did not ask for a
writ of habeas corpus or for modification of the decree due to
a change of circumstances.

Because in the court’s order issued on March 31, 2017, it
had overruled Jayson’s request to declare the dissolution decree
void, the April 4 order’s overruling of the pending matters in
“Filing 14” necessarily refers to Jayson’s requests for tem-
porary relief. Specifically, the April 4 order denied Jayson’s
requests for (1) temporary suspension of the decree as it relates
to the care, custody, control, and support of the minor children;
(2) a temporary award to Jayson of exclusive custody of the
children; (3) a temporary denial of any parenting time for Erica
and prohibiting Erica from having access to medical and edu-
cation records; (4) a temporary cessation of grandparent visita-
tion; and (5) a temporary award of child support.

At the time of the April 4, 2017, order, the court had not
yet addressed Jayson’s request for a writ of habeas. Likewise,
the court had not considered the merits of Jayson’s alternative
request for modification of the decree to place the children per-
manently in his custody. On the contrary, it is clear that at the
time of the April 4 order, the court had retained the “custody
case” for trial. Thus, the court’s April 4 order determined fewer
than all the issues submitted and it retained jurisdiction for dis-
position of another issue raised by the application.

[9] Furthermore, the April 4, 2017, order pertained only to
requests for temporary relief. In several cases, we have held
that under the facts presented, orders temporarily affecting
a parent’s custodial, visitation, or educational rights are not
final.”® Despite the importance of the rights affected, such
orders of limited duration failed to have a substantial effect

2 See, In re Interest of Danaisha W. et al., 287 Neb. 27, 840 N.W.2d 533
(2013); Gerber v. Gerber, supra note 17; In re Interest of Angeleah M.
& Ava M., 23 Neb. App. 324, 871 N.W.2d 49 (2015); In re Interest of
Nathaniel P., 22 Neb. App. 46, 846 N.W.2d 681 (2014).
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on those rights. And here, by denying Jayson’s motion for
temporary relief, the April 4 order essentially left unchanged
the status quo of the dissolution decree. We have said in other
contexts that an order merely preserving the status quo pending
a further order is not final.**

In his discussion of our jurisdiction in this case, Jayson
relies on case law wherein we have held that an order denying
a motion to vacate is a final order.”® We find Jayson’s reli-
ance on this proposition unavailing, because the order before
us is not the March 31, 2017, order denying that “part of the
motion requesting declaratory relief (vacating the Decree of
Dec[.] 8, 2015),” but, rather, the April 4 order. Furthermore,
if the March 31 order is a final order, then Jayson failed to
perfect an appeal from that order within 30 days as required
by § 25-1931. If the March 31 order is not a final order, then
it is appealable once the court has determined all the issues
pending under these current modification proceedings. Either
way, the finality of the March 31 order does not control the
jurisdictional question in this appeal; that is, whether the April
4 order is final.

We conclude that the April 4, 2017, ruling was not a final
order, because it did nothing more than deny requests for
temporary relief, preserving the status quo pending the court’s
determination of the other issues raised in the proceedings.
Accordingly, we have no jurisdiction over this appeal.

VI. CONCLUSION
For the foregoing reasons, we dismiss the appeal.
APPEAL DISMISSED.
WRIGHT, J., not participating.

24 See Shasta Linen Supply v. Applied Underwriters, 290 Neb. 640, 861
N.W.2d 425 (2015).

%5 See, Capitol Construction v. Skinner, 279 Neb. 419, 778 N.W.2d 721
(2010); State v. Hausmann, 277 Neb. 819, 765 N.W.2d 219 (2009).
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Statutes. Statutory interpretation presents a question of law.
Judgments: Appeal and Error. When reviewing questions of law, an
appellate court has an obligation to resolve the questions independently
of the conclusion reached by the trial court.

Divorce: Child Custody: Child Support: Property Division: Alimony:
Attorney Fees: Appeal and Error. In an action for the dissolution of
marriage, an appellate court reviews de novo on the record the trial
court’s determinations of custody, child support or a modification of
an existing order of support, property division, alimony, and attorney
fees; these determinations, however, are initially entrusted to the trial
court’s discretion and will normally be affirmed absent an abuse of
that discretion.

Judges: Words and Phrases. A judicial abuse of discretion exists if the
reasons or rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in matters
submitted for disposition.

Evidence: Appeal and Error. In a review de novo on the record, the
court is required to make independent factual determinations based upon
the record, and the court reaches its own independent conclusions with
respect to the matters at issue. When evidence is in conflict, the appel-
late court considers and may give weight to the fact that the trial court
heard and observed the witnesses and accepted one version of the facts
rather than another.

Paternity: Statutes. Paternity proceedings are purely statutory, and
such statutes must be strictly construed because they modify the com-
mon law.

Judgments: Jurisdiction: Claim Preclusion. Claim preclusion bars
relitigation of any right, fact, or matter directly addressed or necessarily
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included in a former adjudication if (1) the former judgment was ren-
dered by a court of competent jurisdiction, (2) the former judgment was
a final judgment, (3) the former judgment was on the merits, and (4) the
same parties or their privies were involved in both actions.

. Claim Preclusion. The doctrine of claim preclusion bars relitigation not

only of those matters actually litigated, but also of those matters which
might have been litigated in the prior action.

. The doctrine of claim preclusion rests on the necessity to termi-
nate litigation and on the belief that a person should not be vexed twice
for the same cause.

Claim Preclusion: Issue Preclusion. Whether the doctrine of either
claim preclusion or issue preclusion applies in any given case is neces-
sarily fact dependent.

Child Support: Parent and Child: Statutes. Nebraska’s statutes do not
impose a child support obligation upon any parties except the legally
determined parents of a child.

Child Support: Paternity. Any order imposing an obligation of child
support is necessarily a legal determination of paternity.

Child Support: Paternity: Final Orders. A paternity determination in
a support order, under Neb. Rev. Stat. §§ 43-1411 or 43-512.04 (Reissue
2016), is a final judgment on the issue of paternity.

Claim Preclusion: Judgments. For purposes of claim preclusion, a
judgment on the merits is one which is based on legal rights, as distin-
guished from mere matters of practice, procedure, jurisdiction, or form.
Judgments: Stipulations: Final Orders. A stipulated judgment oper-
ates on the merits and is as final and binding upon the parties as a decree
rendered after a hearing on the merits.

Divorce: Courts: Taxation. A state court having jurisdiction in a dis-
solution action has the power to allocate tax dependency exemptions as
part of the dissolution decree.

Divorce: Taxation. A tax dependency exemption is nearly identical in
nature to an award of child support or alimony.

Child Support: Judgments. Childcare costs may be awarded as an
incident to child support.

Statutes: Legislature: Presumptions: Judicial Construction. In deter-
mining the meaning of a statute, the applicable rule is that when the
Legislature enacts a law affecting an area which is already the subject
of other statutes, it is presumed that it did so with full knowledge of the
preexisting legislation and the decisions of the Supreme Court constru-
ing and applying that legislation.

Statutes: Appeal and Error. Statutory language is to be given its
plain and ordinary meaning, and an appellate court will not resort to
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interpretation to ascertain the meaning of statutory words which are
plain, direct, and unambiguous.

Statutes: Legislature: Intent. In reading a statute, a court must deter-
mine and give effect to the purpose and intent of the Legislature as
ascertained from the entire language of the statute considered in its
plain, ordinary, and popular sense.

Modification of Decree: Child Support. Under Neb. Rev. Stat.
§ 42-364 (Reissue 2016), a court may allow an existing support order
to remain in effect without modification after considering whether a
modification of the existing order is warranted, rather than making an
independent calculation of child support.

Due Process. Due process principles protect individuals from arbitrary
deprivation of life, liberty, or property without due process of law.

Due Process: Notice. Due process does not guarantee an individual any
particular form of state procedure; instead, the requirements of due proc-
ess are satisfied if a person has reasonable notice and an opportunity to
be heard appropriate to the nature of the proceeding and the character of
the rights which might be affected by it.

Constitutional Law: Due Process. The determination of whether pro-
cedures afforded an individual comport with constitutional requirements
for procedural due process presents a question of law.

Child Support. Child support orders are always subject to review
and modification.

Modification of Decree: Child Support: Proof. A party seeking to
modify a child support order must show a material change in circum-
stances which (1) occurred subsequent to the entry of the original decree
or previous modification and (2) was not contemplated when the decree
was entered.

Modification of Decree: Child Support. Among the factors to be
considered in determining whether a material change of circumstances
has occurred are changes in the financial position of the parent obli-
gated to pay support, the needs of the children for whom support
is paid, good or bad faith motive of the obligated parent in sustain-
ing a reduction in income, and whether the change is temporary or
permanent.

. The paramount concern in child support cases, whether in
the original proceeding or subsequent modification, remains the best
interests of the child.

Modification of Decree: Child Support: Proof. The party seeking
the modification has the burden to produce sufficient proof that a
material change of circumstances has occurred that warrants a modifi-
cation and that the best interests of the child are served thereby.
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Divorce: Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue
2016), the equitable division of property is a three-step process. The
first step is to classify the parties’ property as marital or nonmarital.
The second step is to value the marital assets and marital liabilities
of the parties. The third step is to calculate and divide the net marital
estate between the parties in accordance with the principles contained in
§ 42-365.

Property Division. Marital debt includes only those obligations incurred
during the marriage for the joint benefit of the parties.

Property Division: Proof. The burden to show that a debt is nonmarital
is on the party making that assertion.

Divorce: Attorney Fees. In awarding attorney fees in a dissolution
action, a court should consider the nature of the case, the amount
involved in the controversy, the services actually performed, the results
obtained, the length of time required for preparation and presentation
of the case, the novelty and difficulty of the questions raised, and the
customary charges of the bar for similar services.

Courts: Attorney Fees. Courts have the inherent power to award attor-
ney fees in certain unusual circumstances amounting to conduct during
the course of litigation which is vexatious, unfounded, and dilatory,
such that it amounts to bad faith.

Appeal and Error. To be considered by an appellate court, an alleged
error must be both specifically assigned and specifically argued in the
brief of the party asserting the error.

Appeal from the District Court for Pawnee County: DANIEL
Bryan, Jr., Judge. Affirmed.

Angelo M. Ligouri, of Ligouri Law Office, for appellant.
No appearance for appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and

FuNke, JI.

FUNKE, J.
Brandon Lee Fetherkile appeals from a dissolution decree

entered by the Pawnee County District Court, which dissolved
his marriage to Jessica Renee Fetherkile. The court ruled that
Brandon was the legal father of Ariana D. and ordered him to
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pay child support for Ariana and two other children, pursuant
to an order for support in a separate case.

Primarily, Brandon argues that the evidence showed that he
was not the biological or legal father of Ariana; so, the court
erred in finding that he was Ariana’s father and making any
order regarding her. Further, he asserts that the court erred
in not making an independent determination regarding child
support and attaching a child support calculation worksheet to
the decree.

We reject Brandon’s arguments because the existing order
of support was res judicata on the issue of Brandon’s paternity
and Brandon failed to elicit sufficient evidence to warrant a
modification of the existing order of support. Further, because
the court did not modify the existing order of support, it was
not required to attach a worksheet to its decree. We also find
Brandon’s remaining assignments of error to be without merit.
Therefore, we affirm.

I. BACKGROUND

Brandon and Jessica were married in June 2010 and sepa-
rated in March 2013. Jessica filed a complaint for dissolution
in December 2014, and Brandon filed a counterclaim, which
he labeled a cross-complaint, for dissolution in June 2015.
Trial was held in November 2016.

Jessica has three children: a daughter, born in 2013; another
daughter, born in 2008; and Ariana, born in 2006. In her
complaint and during her direct testimony, Jessica alleged
that Brandon was the legal father of all three children. In
his counterclaim, Brandon disputed paternity over Ariana and
requested genetic testing to determine whether he was the bio-
logical father.

In November 2014, in case No. CI 14-12, a separate pro-
ceeding in the Pawnee County District Court, the court entered
an order for support, based upon a stipulation of the parties.
It found that Brandon had acknowledged paternity of all three
children, ruled that he was their father, and ordered Brandon
to pay Jessica child support.
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At the dissolution trial, Jessica requested the court to
continue the order of child support from case No. CI 14-12.
Nonetheless, upon cross-examination, Jessica testified that
Brandon was not Ariana’s biological father. Jessica also stated
that despite the fact she had put Brandon’s name on Ariana’s
birth certificate, he never signed it, and that Brandon had
been pursuing legal adoption of Ariana before the separa-
tion. She also acknowledged that Brandon has two other
children not born of the marriage, including one which was
born around August 2016. Further, the record does not reflect
whether the biological testing that Brandon requested was
ever performed.

The parties did not contest the division of assets. Jessica
requested that the parties equally split all debts incurred before
the separation and only debts related to their children after
the separation. She testified and entered evidence concerning
several debts related to medical expenses for the children.
One exhibit, however, was a collection notice for a debt
from Jessica’s bank account that Jessica testified was incurred
before the separation.

Jessica also requested at least $3,000 from Brandon for
attorney fees. She stated that she incurred extra expenses in
the proceedings because of his delays, failures to appear, last
minute continuances, and failure to timely respond to discovery
requests, even after her having a motion to compel granted.
She presented evidence that she incurred $7,420 of attorney
fees for the proceedings.

After the close of the evidence, the court ruled from
the bench. In doing so, it stated that it was “not going to
change the child support in this case,” because Brandon
had failed to produce sufficient evidence of his change in
income to justify a modification. Further, it explained that
Brandon still had the opportunity to seek a modification of
the support order by filing for a modification in the prior case.
Additionally, the court divided all of the debts submitted into
evidence equally, ordered Brandon to pay $3,000 of Jessica’s
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attorney fees, and ordered that neither party was required to
provide insurance for the children.

At a later date, the court signed a decree of dissolution
which ordered Brandon to provide child support pursuant to
the order of support in effect from case No. CI 14-12. Brandon
filed a timely appeal. We removed the case to our docket on
our own motion pursuant to our authority to regulate the case-
loads of the Nebraska Court of Appeals and this court.

II. ASSIGNMENTS OF ERROR

Brandon assigns, reordered and restated, that the court erred
in (1) not attaching a Nebraska child support worksheet to the
decree; (2) ordering child support pursuant to a prior order in
separate proceedings; (3) not allowing Brandon to present evi-
dence on his cross-claim or respond to Jessica’s presentation
of evidence; (4) finding that Ariana was a child of the parties;
(5) determining custody, parenting time, child support, and
expenses of Ariana, because she is not Brandon’s child; (6)
ordering child support and income tax dependencies based on
three children; (7) equally splitting all of the parties’ outstand-
ing bank debts; and (8) awarding Jessica attorney fees. He also
asserts, restated, that the court’s ruling was erroneous because
(9) it was unjust, inequitable, and could not be reached as a
matter of law and (10) it was contrary to the evidence and the
law and constituted an abuse of discretion.

III. STANDARD OF REVIEW
[1,2] Statutory interpretation presents a question of law.?
When reviewing questions of law, an appellate court has an
obligation to resolve the questions independently of the conclu-
sion reached by the trial court.?
[3] In an action for the dissolution of marriage, an appel-
late court reviews de novo on the record the trial court’s

! See Neb. Rev. Stat. § 24-1106(3) (Reissue 2016).
2 White v. White, 296 Neb. 772, 896 N.W.2d 600 (2017).
3 1d.
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determinations of custody, child support or a modification
of an existing order of support, property division, alimony,
and attorney fees; these determinations, however, are initially
entrusted to the trial court’s discretion and will normally be
affirmed absent an abuse of that discretion.*

[4] A judicial abuse of discretion exists if the reasons or
rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in
matters submitted for disposition.’

[5] In a review de novo on the record, the court is required
to make independent factual determinations based upon the
record, and the court reaches its own independent conclusions
with respect to the matters at issue. When evidence is in con-
flict, the appellate court considers and may give weight to the
fact that the trial court heard and observed the witnesses and
accepted one version of the facts rather than another.

IV. ANALYSIS

1. BRANDON’S ASSIGNMENTS OF ERROR
REGARDING PATERNITY AND CHILD
SUPPORT ARE WITHOUT MERIT
Brandon’s first six assignments of error concern the issues
of paternity, child support, and other determinations regarding
Ariana. Brandon contends the court erred in finding Ariana
to be his child and making various determinations regarding
Ariana as a child of the parties. He also contends that the
court violated his due process rights by adopting the order
of support in case No. CI 14-12, rather than making its own
independent conclusions, and preventing him from presenting
evidence to challenge Jessica’s case or present his own case.
Finally, Brandon contends that the court violated Neb. Ct. R.

4 See, Marshall v. Marshall, 298 Neb. 1, 902 N.W.2d 223 (2017); Incontro
v. Jacobs, 277 Neb. 275, 761 N.W.2d 551 (2009).

> 1d.
¢ Osantowski v. Osantowski, 298 Neb. 339, 904 N.W.2d 251 (2017).
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§ 4-203 (rev. 2011) by failing to attach a Nebraska child sup-
port calculation worksheet to the decree.

(a) Court Did Not Abuse Its Discretion
in Finding Ariana to Be Child of
Marriage or Violate Brandon’s
Due Process Rights

Brandon asserts that the evidence shows that he is not
Ariana’s father and that nothing in the record supports a find-
ing that he was a legal parent of her, despite Jessica’s false
accusation in her complaint.

[6] At common law, the father of a child born out of wedlock
had no legal obligation to support the child; that common-law
rule was changed by legislative action.” Actions to determine
paternity are governed by Neb. Rev. Stat. §§ 43-1401 through
43-1418 (Reissue 2016). Paternity proceedings are purely stat-
utory, and such statutes must be strictly construed because they
modify the common law.®

Despite Brandon’s assertion, however, the order of support
in case No. CI 14-12 was entered into evidence and contained
a determination of paternity that, if res judicata on the issue,
would have precluded the trial court in this case from making
an independent determination on the issue of paternity.

We have not previously considered whether an order of sup-
port under Neb. Rev. Stat. § 43-512.04 (Reissue 2008) is res
judicata on the issue of paternity. However, we have repeat-
edly held that any dissolution decree that orders child support
is res judicata on the issue of paternity.’

[7-10] Claim preclusion bars relitigation of any right, fact,
or matter directly addressed or necessarily included in a
former adjudication if (1) the former judgment was rendered
by a court of competent jurisdiction, (2) the former judgment

7 State on behalf of B.M. v. Brian F., 288 Neb. 106, 846 N.W.2d 257 (2014),
citing Cross v. Perreten, 257 Neb. 776, 600 N.W.2d 780 (1999).

8 1d.
® Alisha C. v. Jeremy C., 283 Neb. 340, 808 N.W.2d 875 (2012).
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was a final judgment, (3) the former judgment was on the mer-
its, and (4) the same parties or their privies were involved in
both actions.!” The doctrine bars relitigation not only of those
matters actually litigated, but also of those matters which
might have been litigated in the prior action.!' The doctrine
rests on the necessity to terminate litigation and on the belief
that a person should not be vexed twice for the same cause.'?
Whether either preclusion doctrine applies in any given case is
necessarily fact dependent.’

As a threshold matter, we must consider whether Ariana’s
paternity was directly addressed or necessarily included in the
order of support in case No. CI 14-12.

[11,12] The issue of paternity was directly addressed in case
No. CI 14-12 because the court’s order found that Brandon
acknowledged paternity and ruled that he was the legal father
of Ariana. Further, Nebraska’s statutes do not impose a child
support obligation upon any parties except the legally deter-
mined parents of a child." “‘A fundamental fact necessary
to sustain an order of child support is paternity by the man
judicially obligated to pay such support.””"® Thus, any order
imposing an obligation of child support is necessarily a legal
determination of paternity.'

Next, we must apply the four-factor test to determine if the
order of support was res judicata. First, we consider whether
the judgment in case No. CI 14-12 was rendered by a court of
competent jurisdiction.

10 See In re Interest of Noah B., 295 Neb. 764, 891 N.W.2d 109 (2017). See,
also, DeVaux v. DeVaux, 245 Neb. 611, 514 N.W.2d 640 (1994).

' In re Interest of Noah B., supra note 10.

2 1d.

B Id

14 See Stacy M. v. Jason M., 290 Neb. 141, 858 N.W.2d 852 (2015).

15 Cross, supra note 7, 257 Neb. at 781, 600 N.W.2d at 784, quoting Younkin
v. Younkin, 221 Neb. 134, 375 N.W.2d 894 (1985).

16 See Stacy M., supra note 14.
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The order of support does not make clear whether the State
of Nebraska initially filed the action as a paternity suit, under
§ 43-1411, or if it petitioned for child support directly, under
§ 43-512.04.

Under § 43-1411, a paternity action “may be instituted, in
the court of the district where the child is domiciled or found
... by ... the state, either during pregnancy or within eighteen
years after the child’s birth.” Further, § 43-1412 provides:

(1....

If it is determined in this proceeding that the alleged
father is actually the father of the child, a judgment shall
be entered declaring the alleged father to be the father of
the child.

(3) If a judgment is entered under this section declaring
the alleged father to be the father of the child, the court
shall retain jurisdiction of the cause and enter such order
of support . . . which the court in its discretion deems
appropriate to be paid by the father, as may be proper
under the procedure and in the manner specified in sec-
tion 43-512.04.

Section 43-512.04(1) provides that “[a]n action for child
support or medical support may be brought separate and apart
from any action for dissolution of marriage. The complaint
initiating the action shall be filed with the clerk of the district
court and may be heard by the county court or the district
court....”

As set out in § 43-1412(1), “[t]he alleged father and the
mother shall be competent to testify.” But the testimony of
the party that initiated the proceedings “shall not alone be suf-
ficient to support a verdict or finding that the alleged father is
actually the father.”!”

The order in case No. CI 14-12 states that the matter was
submitted upon the oral stipulation of the parties. Further,

17§ 43-1412(1).
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nothing in the record suggests that either party contested the
court’s subject matter jurisdiction over the issue of paternity
or the court’s personal jurisdiction over the parties. As a
result, under either statute, the Pawnee County District Court
was a court of competent jurisdiction to determine the issue
of paternity.

[13] Second, we consider whether the paternity determina-
tion in case No. CI 14-12 was a final judgment. In DelVaux
v. DeVaux,'® we held that a paternity determination contained
in a dissolution decree was a final judgment. We reasoned, in
part, that parties have a full and fair opportunity to litigate the
issue of paternity in such proceedings and that “unlike alimony,
child support, custody, or ground for divorce, paternity is not
subject to change.”" We find both of these reasonings to apply
to paternity determinations under §§ 43-1411 and 43-512.04
with equal force. Thus, the paternity determination in case No.
CI 14-12 was a final judgment.

[14,15] Third, we must determine whether the paternity
judgment decree was a judgment on the merits. For purposes
of claim preclusion, a judgment on the merits is one which is
based on legal rights, as distinguished from mere matters of
practice, procedure, jurisdiction, or form.*® A consent decree
or consent judgment operates on the merits and is as final and
binding upon the parties as a decree rendered after a hearing
on the merits.”’ We see no reason why this principle would
not extend to stipulated judgments on the merits. Accordingly,
while case No. CI 14-12 was submitted to the court by stipula-
tion, it was a determination on the merits of the case, rather
than a judgment on mere technical grounds.

8 DeVaux, supra note 10.

Y I1d. at 618, 514 N.W.2d at 645-46, citing Dept. of Human Services v.
Lowatchie, 569 A.2d 197 (Me. 1990).

20 See DeVaux, supra note 10.

2 Blazek v. City of Omaha, 232 Neb. 562, 441 N.W.2d 205 (1989). See, also,
DeVaux, supra note 10.
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Fourth, there is no dispute that both Brandon and Jessica
were involved in case No. CI 14-12. While the action was
initiated by the State and Jessica was a third-party defendant,
the order of support states that both Brandon and Jessica were
represented by counsel who appeared before the court.

Accordingly, we find that the determination of paternity over
Ariana in the order of support in case No. CI 14-12 was res
judicata on Brandon’s paternity and that therefore, the parties
were precluded from relitigating the issue here.

Further, neither party appealed the final judgment in case
No. CI 14-12 or claims that the judgment was void for want
of jurisdiction; so, the judgment is not subject to collateral
attack by relitigation in this case, absent compliance with
§ 43-1412.01 or a motion to vacate or modify the decree
in light of fraud, mistake, or as set forth in Neb. Rev. Stat.
§ 25-2001 (Reissue 2016).22 When a judgment is attacked in
a way other than by proceeding in the original action to have
it vacated, reversed, or modified, or by a proceeding in equity
to prevent its enforcement, the attack is a collateral attack.”
Even if erroneous, a judgment is not subject to collateral attack
unless it is void, such as would be the case where a judgment
is entered without jurisdiction over the person or subject mat-
ter.?* Therefore, the court did not abuse its discretion in finding
that Brandon was Ariana’s legal father.

In addition, there is no concern regarding Brandon’s due
process on the issues because the court was not able to reliti-
gate the paternity determination, absent Brandon’s motioning
the court to do so on specific bases not present in the record.

Even with the prior determination that Brandon was
Ariana’s father, we note that in 2008, “the Legislature enacted
§ 43-1412.01, which overrides res judicata principles and

22 See Alisha C., supra note 9.

2 Bartlett v. Dawes Cty. Bd. of Equal., 259 Neb. 954, 613 N.W.2d 810
(2000).

2 State v. Yelli, 247 Neb. 785, 530 N.W.2d 250 (1995).
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allows, in limited circumstances, an adjudicated father to
disestablish a prior, final paternity determination based on
genetic evidence that the adjudicated father is not the biologi-
cal father.”” We have held that § 43-1412.01 “gives the court
discretion to determine whether disestablishment of paternity
is appropriate in light of both the adjudicated father’s inter-
ests and the best interests of the child.”?

Section 43-1412.01 provides, in relevant part, the
following:

An individual may file a complaint for relief and the
court may set aside a final judgment, court order, admin-
istrative order, obligation to pay child support, or any
other legal determination of paternity if a scientifically
reliable genetic test . . . establishes the exclusion of the
individual named as a father in the legal determination.
The court shall appoint a guardian ad litem to represent
the interest of the child.

While Brandon requested genetic testing of Ariana in his
counterclaim, he did not request the court to disestablish
the final determination of paternity in case No. CI 14-12.
Additionally, while he cites to Jessica’s testimony that he
is not Ariana’s biological father, he failed to enter into evi-
dence the results of any genetic testing that may have been
performed in this case. Further, the record does not reflect
that a guardian ad litem was appointed to represent Ariana
or that the court made a determination regarding whether
a disestablishment of paternity was appropriate. Therefore,
assuming without deciding that the disestablishment of pater-
nity could have been litigated in this matter, as opposed to in
case No. CI 14-12, the court did not abuse its discretion in
not ruling on whether the disestablishment of paternity was
appropriate under § 43-1412.01. As a result, there is no merit

3 Stacy M., supra note 14, 290 Neb. at 146, 858 N.W.2d at 857.
2 Id. at 146-47, 858 N.W.2d at 857.
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to Brandon’s assignments of error regarding finding Ariana to
be a child of the parties.

(b) Court Properly Considered Support,
Custody, Parenting Time, Expenses,
and Income Tax Deductions
for Ariana

Brandon asserts that ordering him to provide support for
Ariana and determining custody, parenting time, expenses, and
income tax deductions regarding her were erroneous because
he has no rights or duties regarding her.

Because Brandon’s argument that the court erred in deter-
mining that he was Ariana’s legal father was without merit, the
assignment of error regarding child custody, parenting time,
child support, income tax deductions, and other expenses is
without merit. Neb. Rev. Stat. § 42-364 (Reissue 2016) grants
the court the authority to determine child custody, parenting
time, and child support. Additionally, § 43-1402 states that
“[t]he father of a child whose paternity is established . . . shall
be liable for its support to the same extent and in the same
manner as the father of a child born in lawful wedlock is liable
for its support.”

[16-18] Further, under Nebraska law, a state court having
jurisdiction in a dissolution action has the power to allocate
tax dependency exemptions as part of the dissolution decree.”’
A tax dependency exemption is nearly identical in nature to
an award of child support or alimony.?® It has also been held
that childcare costs may be awarded as an incident to child
support.?? Therefore, these assignments of error are with-
out merit.

2T Kalkowski v. Kalkowski, 258 Neb. 1035, 607 N.W.2d 517 (2000). See,
also, Emery v. Moffett, 269 Neb. 867, 697 N.W.2d 249 (2005).

8 Emery, supra note 27.

% Cross, supra note 7.
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(c) Court Did Not Abuse Its Discretion
by Declining to Modify Existing
Support Order

In Robbins v. Robbins,>® we held that in a dissolution action
brought under the provisions of Neb. Rev. Stat. §§ 42-347 to
42-379 (Reissue 1984), a court had jurisdiction to make an
independent evaluation as to child support under § 42-351,
but that the court must take into account and give effect to an
earlier child support order entered under § 43-512.04 (Reissue
1984). An action for child support, separate from a dissolution
action, is governed by § 43-512.04 (Reissue 2008).%!

At the time we decided Robbins, § 42-364 (Reissue 1984),
which governed dissolution proceedings, did not require a
court to determine child support in any circumstances. Since
Robbins, the Nebraska Legislature has amended § 42-364(1)(b)
(Reissue 2016) to provide, in relevant part, that “[t]he decree in
an action involving the custody of a minor child shall include
the determination of . . . child support.”?

[19-21] In determining the meaning of a statute, the appli-
cable rule is that when the Legislature enacts a law affecting
an area which is already the subject of other statutes, it is
presumed that it did so with full knowledge of the preexisting
legislation and the decisions of the Supreme Court constru-
ing and applying that legislation.?® Statutory language is to be
given its plain and ordinary meaning, and an appellate court
will not resort to interpretation to ascertain the meaning of
statutory words which are plain, direct, and unambiguous.** In
reading a statute, a court must determine and give effect to the

30 Robbins v. Robbins, 219 Neb. 151, 361 N.W.2d 519 (1985).
31 See § 43-512.04(1). See, also, § 43-1412(3).
32 See 2007 Neb. Laws, L.B. 554, § 32.

33 Pittman v. Western Engineering Co., 283 Neb. 913, 813 N.W.2d 487
(2012).

3% State v. Beitel, 296 Neb. 781, 895 N.W.2d 710 (2017).
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purpose and intent of the Legislature as ascertained from the
entire language of the statute considered in its plain, ordinary,
and popular sense.*

[22] While the plain language of § 42-364 now requires a
court to include a determination of child support in its dissolu-
tion decree when the action involves custody of a minor child,
it does not require the court to make an independent calcula-
tion of child support. Because the Legislature was presumed
to have had full knowledge of Neb. Rev. Stat. § 43-512.05
(Reissue 2016) and our decision in Robbins when it amended
§ 42-364, we must interpret § 42-364 in light of our holding
in Robbins.3® Therefore, we interpret § 42-364 to authorize a
court to determine that an existing support order may remain in
effect after the court has considered the current earning capac-
ity of each parent and the child support guidelines provided by
the Supreme Court.

Here, the order of support in case No. CI 14-12 was already
in effect when the court ruled on the parties’ dissolution. While
the court had jurisdiction to modify the order in its decree,
under § 42-364, the court determined that a modification of
the existing support order was not appropriate in this case, as
discussed more fully in the next section. Therefore, Brandon’s
argument that the court cannot rely on a previous order of sup-
port is without merit.

(d) Brandon’s Due Process Rights Were
Not Violated by Court’s Determination
That Modification of Existing Order
of Support Was Not Warranted

Brandon contends that the court denied him due process
by preventing him from presenting evidence regarding child
support and his paternity of Ariana. He asserts that the court’s
adoption of the support order in case No. CI 14-12, at

3 1d.
3¢ See Robbins, supra note 30.
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Jessica’s request, precluded the court from even considering
the matters.

[23-25] Due process principles protect individuals from arbi-
trary deprivation of life, liberty, or property without due proc-
ess of law.’” Due process does not guarantee an individual any
particular form of state procedure; instead, the requirements of
due process are satisfied if a person has reasonable notice and
an opportunity to be heard appropriate to the nature of the pro-
ceeding and the character of the rights which might be affected
by it.*® The determination of whether procedures afforded an
individual comport with constitutional requirements for proce-
dural due process presents a question of law.*’

Brandon argues that the evidence of both his change in
income and his subsequently born child shows that the court
abused its discretion in not modifying the order.

[26,27] Child support orders are always subject to review
and modification.*® A party seeking to modify a child support
order must show a material change in circumstances which
(1) occurred subsequent to the entry of the original decree or
previous modification and (2) was not contemplated when the
decree was entered.*!

[28,29] Among the factors to be considered in determining
whether a material change of circumstances has occurred are
changes in the financial position of the parent obligated to
pay support, the needs of the children for whom support is
paid, good or bad faith motive of the obligated parent in sus-
taining a reduction in income, and whether the change is tem-
porary or permanent.*” Further, the Nebraska Child Support
Guidelines state that “[i]f applicable, earning capacity may

37 Bryan M. v. Anne B., 292 Neb. 725, 874 N.W.2d 824 (2016).
8 Id.

¥ Id.

4 Incontro, supra note 4.

41 State on behalf of B.M., supra note 7.

2 1d.
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be considered in lieu of a parent’s actual, present income and
may include factors such as work history, education, occu-
pational skills, and job opportunities.”* But, the paramount
concern in child support cases, whether in the original pro-
ceeding or subsequent modification, remains the best interests
of the child.*

[30] Accordingly, it is invariably concluded that a reduc-
tion in child support is not warranted when an obligor parent’s
financial position diminishes due to his or her own voluntary
wastage or dissipation of his or her talents and assets and a
reduction in child support would seriously impair the needs
of the children.*® The party seeking the modification has the
burden to produce sufficient proof that a material change of
circumstances has occurred that warrants a modification and
that the best interests of the child are served thereby.*

We note that no party sought a modification of the support
order in case No. CI 14-12. As Brandon argues, Jessica asked
the court to continue the support ordered in the preceding
case. While Brandon filed a counterclaim, he did not request
a reduction of the prior support order. However, because
Brandon presented evidence seeking a reduction and the court
did consider whether to modify the support order, we will
review its decision.

First, we consider Brandon’s argument that he was entitled
to a reduction in his support obligation based on a child
that was born to him during the proceedings of the dissolu-
tion action. Neb. Ct. R. § 4-205(E) (rev. 2016) provides that
“[sJubject to [Neb. Ct. R.] § 4-220, credit may be given for
biological or adopted children for whom the obligor provides
regular support.” Neb. Ct. R. § 4-220, however, limits the dis-
cretion to provide the credit, as follows:

4 Neb. Ct. R. § 4-204 (rev. 2016).

4 State on behalf of B.M., supra note 7.

4 Incontro, supra note 4.

4 See State on behalf of B.M., supra note 7.
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An obligor shall not be allowed a reduction in an
existing support order solely because of the birth, adop-
tion, or acknowledgment of subsequent children of the
obligor; however, a duty to provide regular support for
subsequent children may be raised as a defense to an
action for an upward modification of such existing sup-
port order.

Accordingly, the child support guidelines allow the obligor
of an existing support award a deduction for an obligation to
support a subsequent child only when the obligee seeks an
upward modification of support.*’ Therefore, because Jessica
did not seek an upward modification of support, Brandon was
not entitled to a reduction of his support obligation.

Second, we address whether the court erred in failing to
find that Brandon proved that there was a material change of
circumstances warranting a modification of the support order.

The court heard testimony from both parties on their finan-
cial circumstances before making its ruling not to modify the
support order. Jessica testified that her income had increased
by approximately $50 a month, to $1,304 a month, from
the existing order to the time of trial. Brandon testified that
his monthly income was about $2,600 a month until he was
fired for missing work due to medical issues, his monthly
income at the time of trial was about $2,000 a month from
working a seasonal carpentry job and as a server, and he is
actively seeking employment for at least $2,600 a month and
has turned down job offers for $13 an hour, or about $2,180
a month.

However, Brandon did not supplement his discovery or
submit evidence supporting his reason for the termination of
employment or verifying his current income. The child support
calculation worksheet itself states that the court will “require
copies of [the] last 2 years’ tax returns to verify ‘total income’

47 Schwarz v. Schwarz, 289 Neb. 960, 857 N.W.2d 802 (2015).
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figures and copies of present wage stubs to verify the pattern
of present wage earnings.”*

While Brandon testified that his financial position had
changed and that it was not the result of bad faith, he did
not present any supporting evidence. Further, there was no
evidence that the needs of the children had changed, that
Brandon’s change in income was permanent, or that he suffered
any decrease in earning capacity, and the evidence showed
that Jessica’s financial position had changed only negligibly.
Accordingly, we cannot say that the court abused its discretion
in finding that Brandon was not entitled to a modification of
the existing support order.

Third, because the court provided Brandon the opportunity
to present evidence relevant to whether a material change in
circumstances had occurred, we find his argument that he was
denied due process on the issue to be without merit.

(e) Summary Remand of Appeal
Is Not Required

Brandon contends that by failing to attach a Nebraska child
support calculation worksheet to the decree, the court violated
§ 4-203 of the child support guidelines. Section 4-203 provides
that “[a]ll orders for child support, including modifications,
must include a basic income and support calculation worksheet
1, and if used, worksheet 2 or 3.”

In Rutherford v. Rutherford,® we considered an appeal
from an order modifying the father’s child support obligation.
In that case, there was no child support worksheet prepared
by the trial court in the record and the court’s order merely
included a calculation of the parties’” monthly net income and
stated that it extrapolated the income figures and used the child
support guidelines to determine the support obligations.

4 Neb. Ct. R. ch. 4, art. 2, worksheet 1, n.1 (rev. 2016). See, also, Henderson
v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002).

4 Rutherford v. Rutherford, 277 Neb. 301, 761 N.W.2d 922 (2009).
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We held that the court’s failure to complete a worksheet as
to the method it used to determine the modification of child
support was an abuse of discretion and remanded the cause for
the court to complete the applicable worksheet. We reasoned,
in part, that “because there is no worksheet in the record, we
do not know why the court awarded the amount of support it
did, except that the court extrapolated the amount set forth in
the guidelines.”’

Further, we held:

Henceforth, if a trial court fails to prepare the appli-
cable worksheets, the parties are required to request that
such worksheet be included in the trial court’s order.
Orders for child support or modification which do not
contain such worksheets will on appeal be summarily
remanded to the trial court so that it can prepare the
worksheets as required by the guidelines.’!

In this matter, however, the decree ordered Brandon to
provide child support for the minor children “pursuant to the
current Order of the District Court of Pawnee County in [case
No. CI 14-12].” In doing so, the court did not adopt a new
child support worksheet or calculations and merely determined
that the existing child support order from the paternity action
should remain the operative support obligation.

Further, the determination in the dissolution decree—that
Brandon shall provide support pursuant to the order in case
No. CI 14-12—was not itself an order of support or modifica-
tion requiring the completion of a worksheet. As stated above,
in Rutherford, we reasoned that an order imposing or modi-
fying child support shall include any applicable worksheets
with the trial court’s order so that on appeal we know why the
court awarded the amount of support it did. As the Nebraska
Court of Appeals has explained, “[p]erhaps the most obvious
purpose of this requirement is to ensure that the appellate

30 Id. at 305, 761 N.W.2d at 925-26.
SUId. at 308, 761 N.W.2d at 927 (emphasis supplied).
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courts are not left to speculate about the trial court’s conclu-
sions. . . . These worksheets show the parties and the appellate
courts that the trial court has ‘“done the math.”’”5

Here, the record indicates that the prior support order and its
accompanying child support worksheet were received into evi-
dence as an exhibit. That exhibit showed the calculations used
in case No. CI 14-12 to determine Brandon’s child support
obligation. The existence in our record of the prior calcula-
tion, coupled with the fact that the court did not impose a new
child support obligation or modify the previous child support
obligation, renders our holding in Rutherford inapplicable here.
Therefore, this assignment of error is without merit.

We note that while Rutherford is not applicable here, there
may be circumstances where a child support worksheet is
required to show the court’s findings that a new support order
should not be imposed or a previous support order should not
be modified. In addition, it is important that the trial court
make clear, as it did here, that no additional child support
order is being implemented and that the previous order remains
the operative support obligation, so as to simplify the child
support collection process.

2. BANK DEBT WAS MARITAL DEBT

Brandon contends that it was inequitable to order him to
pay one-half of the bank debt, or $411.97. He argues that the
collection notice, dated September 18, 2014, and Jessica’s
testimony that it was marital were insufficient because there
was no evidence showing what the debt was for or when it
was incurred.

Under Nebraska’s divorce statutes, “[t]he purpose of a
property division is to distribute the marital assets equitably
between the parties.”® The ultimate test in determining the

2 Molina v. Salgado-Bustamante, 21 Neb. App. 75, 82-83, 837 N.W.2d 553,
559 (2013).

33 Neb. Rev. Stat. § 42-365 (Reissue 2016).
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appropriateness of the division of property is fairness and rea-
sonableness as determined by the facts of each case.>

[31] Under § 42-365, the equitable division of property is
a three-step process. The first step is to classify the parties’
property as marital or nonmarital. The second step is to value
the marital assets and marital liabilities of the parties. The third
step is to calculate and divide the net marital estate between
the parties in accordance with the principles contained in
§ 42-365.%

[32,33] Marital debt includes only those obligations incurred
during the marriage for the joint benefit of the parties.® The
burden to show that a debt is nonmarital is on the party making
that assertion.”’

At the hearing, Brandon’s attorney questioned Jessica about
the debt. Shortly after Brandon’s attorney began the question-
ing, however, Jessica’s attorney objected to a question and,
without ruling, the court directed Brandon’s attorney to “move
on.” Brandon’s attorney neither objected to the court’s direc-
tion nor made an argument as to why he needed to elicit addi-
tional evidence on the subject.

Brandon generally assigned error to the court’s not per-
mitting him to respond to Jessica’s presentation of evi-
dence. However, an issue not presented to or decided by the
trial court is not appropriate for consideration on appeal.®
Accordingly, we will not consider whether the court erred in
preventing Brandon from eliciting further evidence on this
issue, because Brandon’s attorney did not adequately present
the issue to the trial court. Instead, we will consider only the
record before us.

% Bergmeier v. Bergmeier, 296 Neb. 440, 894 N.W.2d 266 (2017).
535 See Osantowski, supra note 6.

¢ Millatmal v. Millatmal, 272 Neb. 452, 723 N.W.2d 79 (2006).
7 1d.

8 Wayne L. Ryan Revocable Trust v. Ryan, 297 Neb. 761, 901 N.W.2d 671
(2017).
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Jessica testified that the bank debt was incurred while the
parties were living together. Brandon presented no evidence
that the debt was not incurred before the parties separated
or that it was not for the parties’ joint benefit. Accordingly,
Brandon failed to satisfy his burden to show that this debt
was nonmarital. Therefore, this assignment of error is with-
out merit.

3. DisTrICT COURT DID NOT ABUSE
ITS DISCRETION IN AWARDING
JESSICA ATTORNEY FEES

Brandon contends that the court’s award of $3,000 for
attorney fees to Jessica was an abuse of discretion. He argues
that under the relevant considerations for granting attorney
fees, the circumstances of this case did not warrant making an
award—in light of the short duration of the parties’ marriage,
the simplicity of issues in the dissolution, and both parties’ lack
of financial resources.

[34,35] In awarding attorney fees in a dissolution action,
a court should consider the nature of the case, the amount
involved in the controversy, the services actually performed,
the results obtained, the length of time required for prepara-
tion and presentation of the case, the novelty and difficulty
of the questions raised, and the customary charges of the bar
for similar services.” Additionally, courts have the inherent
power to award attorney fees in certain unusual circumstances
amounting to conduct during the course of litigation which
is vexatious, unfounded, and dilatory, such that it amounts to
bad faith.®

While we agree that the issues involved in the dissolution
were not overly complex and the marital estate was minus-
cule, the proceedings lasted nearly 2 years and the attorney
fees Jessica incurred were consistent with the proceedings.

3 Anderson v. Anderson, 290 Neb. 530, 861 N.W.2d 113 (2015).
0 See White, supra note 2.
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Further, the court’s partial granting of attorney fees was ratio-
nally related to the additional expenses incurred regarding
the motion to compel and motion for sanctions filed against
Brandon for failing to respond to Jessica’s discovery and the
motion to withdrawal of Brandon’s attorney shortly before the
scheduled final hearing. Therefore, we conclude that the court
did not abuse its discretion by ordering Brandon to pay $3,000
of attorney fees.

4. REMAINING ASSIGNMENTS
OF ERROR

[36] Brandon also generally assigns error to the court’s
decision as an abuse of discretion and incorrect as a matter of
law. Concerning Brandon’s specific assignments of error, these
assignments are without merit. In regard to any other rulings
included in the court’s order, we do not consider assignments
of error that are not both specifically assigned and argued. To
be considered by an appellate court, an alleged error must be
both specifically assigned and specifically argued in the brief
of the party asserting the error.®'

V. CONCLUSION

In the order of support entered by the Pawnee County
District Court, in case No. CI 14-12, Brandon was ruled to
be the legal father of Ariana and ordered to support her. The
determination of paternity in case No. CI 14-12 was res judi-
cata on the issue of paternity and could not be challenged in
this case, absent Brandon’s pleading or motion for specific
relief. Accordingly, the court’s rulings regarding Ariana were
all within its authority in entering the dissolution decree.

Further, while Brandon presented evidence that he was
entitled to a modification of the order of support, the court
did not abuse its discretion in considering the support order
in case No. CI 14-12 and determining that Brandon had not

1 Waldron v. Roark, 298 Neb. 26, 902 N.W.2d 204 (2017).
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proved that a material change in circumstances had occurred.
Because the court did not modify the existing order of sup-
port, it was not required to attach a child support calculation
worksheet to the decree.

We also conclude that the court did not abuse its discretion
in distributing the marital debts or awarding Jessica attorney
fees. Finally, the record does not show that Brandon’s due
process rights were violated regarding any of the issues on
appeal. Therefore, we affirm.

AFFIRMED.

WRIGHT, J., not participating.
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1. Statutes: Appeal and Error. Statutory interpretation presents a ques-
tion of law that an appellate court resolves independently of the
trial court.

2. Divorce: Appeal and Error. In actions for dissolution of marriage, an
appellate court reviews the case de novo on the record to determine
whether there has been an abuse of discretion by the trial judge.

3. Evidence: Appeal and Error. In a review de novo on the record, an
appellate court reappraises the evidence as presented by the record and
reaches its own independent conclusions with respect to the matters
at issue.

4. Judges: Words and Phrases. A judicial abuse of discretion exists if the
reasons or rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in matters
submitted for disposition.

5. Appeal and Error. Error without prejudice is not a ground for
reversal.

6. Divorce: Attorney Fees: Appeal and Error. In an action for dissolu-
tion of marriage, the award of attorney fees is discretionary, is reviewed
de novo on the record, and will be affirmed in the absence of an abuse
of discretion.

7. Divorce: Attorney Fees. The award of attorney fees depends on mul-
tiple factors that include the nature of the case, the services performed
and results obtained, the earning capacity of the parties, the length of
time required for preparation and presentation of the case, customary
charges of the bar, and the general equities of the case.

Appeal from the District Court for Scotts Bluff County: LEo
DoBRrROVOLNY, Judge. Affirmed.
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HEeavican, C.J.
I. INTRODUCTION

In this dissolution action, Valerie K. Connolly filed a peti-
tion for legal separation. Valerie and her husband, Monte D.
Connolly, then filed a stipulation and agreement, which was
approved by the district court in its decree of legal separation.
Monte subsequently filed a motion to amend the complaint
from legal separation to dissolution of marriage. Following a
hearing, the district court issued a divorce decree, which dif-
fered from the decree of legal separation and included both an
award of alimony and an award of half of the attorney fees to
Valerie. Valerie appeals. We affirm.

II. FACTUAL BACKGROUND

Monte and Valerie were married on April 15, 1974. At
the time of trial, Monte was 64 years old and Valerie was 61
years old. Valerie worked from approximately 1976 until 2008,
when, as a result of two automobile accidents, she became
medically disabled and required continuing medical treatment.
Valerie collects, as her sole source of income, approximately
$1,500 per month in long-term disability payments. Prior to the
divorce decree, Valerie received medical insurance coverage
through Social Security, Monte’s health insurance policy, and a
supplemental policy paid for by Monte.

Monte also suffers from medical issues that prevent him from
working. Monte collects long-term disability payments totaling
approximately $3,600 per month. Monte placed $78,062.74
from a lump-sum payment of his retirement program in an
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annuity with an insurance company. Together, these form his
sole sources of income.

During their marriage, the couple purchased a home as
joint tenants. Monte placed a value of $250,000 on the marital
home, while Valerie valued the home at $299,950. As of July
2016, the home had a mortgage of $182,598. According to
their 2015 joint income tax return, the couple’s adjusted gross
income was $20,018.

On August 15, 2012, Valerie filed the petition for legal sep-
aration against Monte. On December 12, Monte and Valerie
filed a stipulation and agreement, agreeing that in the event
the parties’ marriage dissolved, their jointly owned real estate
property would be sold and the proceeds would be divided
equally between the parties. The parties agreed that Monte
would continue to carry Valerie on his health insurance policy
and be responsible for the premiums on that policy through
December 31, 2012. Monte further agreed that commencing
January 1, 2013, he would pay the premiums on Valerie’s
Medicare supplemental policy. The parties also agreed that
neither party shall pay or receive alimony. Furthermore, each
party agreed to be responsible for one-half of the attorney
fees incurred in the processing of this action for a legal
separation. Both parties were using the same attorney at
the time.

The parties waived a hearing on the entry of a final decree
of legal separation. On December 12, 2012, the district court
issued a decree of legal separation, approving the parties’ stipu-
lations and granting the parties a decree of legal separation.

On September 9, 2015, Monte filed a motion to amend the
complaint from legal separation to dissolution of marriage.
Valerie filed an answer requesting that the real estate owned
by the parties be sold; that Monte provide health insurance for
Valerie until Valerie reached the age of 65 or, in the alternative,
that Monte pay spousal support; and that Monte pay Valerie’s
attorney fees. Valerie subsequently filed a separate application
for attorney fees.
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On November 15, 2016, following a hearing, the district
court filed a decree of dissolution. The decree divided the
marital estate as follows:

2. . . . [Elach party shall pay his or her own debts
to include his or her own medical bills and credit card
debts, and hold the other party harmless with respect to
such debts.

3. . . . [E]ach party shall receive as his or her sep-
arate property his or her own clothing and personal
effects, and all personal property presently in his or her
own possession.

4. ... [E]Jach party shall receive as his or her separate
property all bank accounts, retirement accounts, invest-
ments, and insurance policies currently held in his or her
name respectively, and any other property currently in
the party’s possession.

5. The parties shall list the marital home for sale within
thirty days. It shall be . . . initially listed for $300,000.00.
In the event a closing on the property has not occurred
within 180 days from the listing date, it shall be sold at
public auction, and the proceeds divided consistent with
the parties’ legal separation agreement.

6. Monte shall pay alimony to Valerie in the amount
of $363.00 per month beginning December 1, 2016, and
continuing monthly thereafter until the death of either
party or until Valerie remarries. This amount is the esti-
mated Medicare supplement premium ($218.00) and
the prescription supplement premium ($145.00) from
exhibit 2. . . .

8. Monte shall pay one-half of the attorney’s fees of
Valerie, in the amount of $1,347.57 within sixty days.

In support of its modification of the legal separation decree,
specifically as related to alimony, the court found that it was
not barred from considering an award of alimony, but that
because it was a modification, it would be necessary for
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Valerie to show a change in circumstances, which the court
found she had not done. Despite this, the district court awarded
Valerie alimony in an amount that equaled the health insurance
costs which Monte had been paying under the decree of legal
separation. Valerie appealed.

III. ASSIGNMENTS OF ERROR

Valerie assigns, restated and consolidated, that the district
court erred in (1) determining that Valerie needed to show a
change of circumstances in order to be entitled to an award
of alimony in the divorce decree and (2) awarding an insuf-
ficient amount of attorney fees based on the totality of the
circumstances.

Monte asserts several assignments of error in his appellee’s
brief, but did not comply with this court’s rules regarding the
filing of a cross-appeal. As such, we do not consider any of
Monte’s assignments of error.'

IV. STANDARD OF REVIEW

[1] Statutory interpretation presents a question of law that an
appellate court resolves independently of the trial court.?

[2,3] In actions for dissolution of marriage, an appellate
court reviews the case de novo on the record to determine
whether there has been an abuse of discretion by the trial
judge.? In a review de novo on the record, an appellate court
reappraises the evidence as presented by the record and reaches
its own independent conclusions with respect to the matters
at issue.*

[4] A judicial abuse of discretion exists if the reasons or rul-
ings of a trial judge are clearly untenable, unfairly depriving

! Neb. Ct. R. App. P. § 2-109 (rev. 2014).

2 State v. Thompson, 294 Neb. 197, 881 N.W.2d 609 (2016).

3 Stephens v. Stephens, 297 Neb. 188, 899 N.W.2d 582 (2017).
* Meints v. Meints, 258 Neb. 1017, 608 N.W.2d 564 (2000).
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a litigant of a substantial right and denying just results in mat-
ters submitted for disposition.’

V. ANALYSIS
1. AWARD OF ALIMONY

(a) Whether Parties Need to Show
Change in Circumstances

Valerie assigns that the district court erred in requiring that
she show a change of circumstances in the time between the
decree of legal separation and the divorce decree in order to
receive an award of alimony. In the alternative, Valerie argues
that she has shown a change in circumstances, because her
costs have increased due to the divorce decree, while Monte’s
income has increased.

We begin our analysis with the underlying statutes. The
availability of an award of alimony is addressed in Neb. Rev.
Stat. § 42-365 (Reissue 2016), which states in pertinent part:

When dissolution of a marriage is decreed, the court
may order payment of such alimony by one party to
the other and division of property as may be reason-
able, having regard for the circumstances of the parties,
duration of the marriage, a history of the contributions
to the marriage by each party, including contributions
to the care and education of the children, and interrup-
tion of personal careers or educational opportunities,
and the ability of the supported party to engage in gain-
ful employment without interfering with the interests of
any minor children in the custody of such party. . . . A
proceeding to modify or revoke an order for alimony for
good cause shall be commenced by filing a complaint
to modify. . . . Amounts accrued prior to the date of fil-
ing of the complaint to modify may not be modified or
revoked. A decree may not be modified to award alimony

5 Stephens v. Stephens, supra note 3.
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if alimony was not allowed in the original decree dissolv-
ing a marriage.

Actions involving legal separation are considered sepa-
rately. Neb. Rev. Stat. § 42-347(7) (Reissue 2016) provides
that “[l]egal separation means a decree of a court of compe-
tent jurisdiction providing that two persons who have been
legally married shall thereafter live separate and apart and
providing for any necessary adjustment of property, support,
and custody rights between the parties but not dissolving
the marriage.”

Finally, Neb. Rev. Stat. § 42-368 (Reissue 2016) states in
pertinent part:

When a legal separation is decreed, the court may order
payment of such support by one party to the other as may
be reasonable, having regard for the circumstances of the
parties and the ability of the supported party to engage in
gainful employment without interfering with the interests
of any minor children in the custody of such party. Orders
for support may be modified or revoked for good cause
shown upon notice and hearing . . . .

This court held in Pendleton v. Pendleton® that the prohi-
bition against modifying a decree of dissolution to provide
alimony when none was awarded in the original decree was
applicable only in cases involving dissolution, and inapplica-
ble in the case of legal separation. We explained that the defi-
nition of legal separation set forth in § 42-347(7) contained
no provisions similar to the language set forth in § 42-365
dealing with alimony in a dissolution action. We further
explained that the language in Neb. Rev. Stat. § 42-366(6)
(Reissue 2016) and § 42-368 specifically stated that the pro-
hibition against modifying a decree did not apply to a decree
of legal separation. Finally, we noted that res judicata did not
preclude the district court from awarding alimony in the dis-
solution decree.

¢ Pendleton v. Pendleton, 242 Neb. 675, 496 N.W.2d 499 (1993).
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As in Pendleton, we find that because § 42-347(7) contains
no provisions similar to the language set forth in § 42-365,
we must construe these statutes separately. And because we
construe the decree of legal separation and the decree of dis-
solution separately, we find that an award of alimony in a
decree of dissolution is not equivalent to a modification of an
award of alimony in a decree of legal separation such that it is
modifiable only upon a finding of good cause under § 42-365.
Furthermore, we note that by its terms, § 42-365 is applicable
only to an alimony award in a decree of dissolution and makes
no mention of a decree of legal separation.

We hold that Valerie was not required to show a change of
circumstances for purposes of good cause to modify the award
of alimony awarded in the decree of legal separation. Instead,
the district court should have determined a reasonable award of
alimony based on the criteria set forth in § 42-365.

Valerie’s first assignment of error has merit.

(b) Whether Alimony Award
Was Reversible Error

[5] Next, we turn to whether the district court error was
prejudicial. Error without prejudice is not a ground for rever-
sal.” Both in dividing property and in considering alimony
upon a dissolution of marriage, a court should consider four
factors: (1) the circumstances of the parties, (2) the duration
of the marriage, (3) the history of contributions to the mar-
riage, and (4) the ability of the supported party to engage in
gainful employment without interfering with the interests of
any minor children in the custody of such party, the polestar
being fairness and reasonableness as determined by the facts
of each case.?

Monte has a monthly income of approximately $3,600, and
his monthly living expenses total $2,551. Valerie’s monthly

7 Emery v. Mangiameli, 218 Neb. 740, 359 N.W.2d 83 (1984).
8 See, § 42-365; Meints v. Meints, supra note 4.
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income is approximately $1,500, and her monthly budget
totals $2,341. In the separation order, the judge approved
the parties’ agreement that Monte would continue to carry
Valerie on his health insurance policy and be responsible for
the premiums on that policy through December 31, 2012.
Monte agreed that thereafter, commencing January 1, 2013, he
would be responsible for the premiums on Valerie’s Medicare
supplemental policy. According to Valerie’s monthly budget,
these costs totaled $363. This calculation formed the basis of
the judge’s determination in the divorce decree of $363 as the
amount of alimony.

Valerie contends that the award of alimony is insufficient,
because she is now responsible for half of the monthly house
payments, she pays rent, and she must pay the medical insur-
ance that was previously provided by Monte. Valerie further
argues that Monte’s finances have improved due to the lump-
sum payment of his retirement plan.

The parties agreed in the stipulation that the retirement
accounts would remain separate, nonmarital property. Therefore,
we do not find that the district court abused its discretion in
failing to take the lump sum from Monte’s retirement plan into
consideration for purposes of alimony. Nor do we find merit
in Valerie’s contention that because she is now responsible for
payment of her supplemental medical policy, half the payments
on the house, and payment of rent where she lives, the amount
of alimony was an abuse of discretion.

Contrary to Valerie’s contention otherwise, the district court
explicitly took into account Valerie’s payment of her supple-
mental medical policy in the calculation of the amount of
alimony in the decree. And Valerie did not include monthly
house payments in her proposed monthly budget that she sub-
mitted to the court. It was Valerie’s responsibility to furnish
this information in the record, and she did not do so.’ In addi-
tion, as noted above, the decree ordered the parties to sell the

° See Pendleton v. Pendleton, supra note 6.



- 112 -

299 NEBRASKA REPORTS
CONNOLLY v. CONNOLLY
Cite as 299 Neb. 103

house within 6 months and split the proceeds equally; thus,
this monthly cost for house payments was of short duration.
Furthermore, as the district court noted, Monte testified that he
refinanced the real estate mortgage to lower the house payment
after the separation and has paid approximately $75,000 toward
the value of the real estate. Accordingly, the net value was to
be divided equally between the parties. It was not an abuse of
discretion for the court to omit this cost in its calculation of the
amount of alimony.

We further find that the amount of alimony, when consid-
ered alongside Valerie’s monthly income and the proceeds
from the sale of the couple’s home, was not an abuse of
discretion. We note that the district court correctly took into
account the income and earning capacity of each party and
any disparity in the incomes between the parties. While Monte
has a higher monthly income, his income is also based solely
on disability payments. The disparity between the parties’
income is not of such a degree that the amount of alimony
was unfair.

After consideration of all other facts and circumstances
of the case, we hold that the district court did not abuse its
discretion in awarding Valerie $363 per month in alimony
for her lifetime or until she remarries. We therefore hold
that any error by the court in its analysis was not prejudicial
to Valerie.

2. ATTORNEY FEES

[6,7] Finally, Valerie assigns that the district court abused
its discretion in ordering Monte to pay one-half of Valerie’s
attorney fees. In an action for dissolution of marriage, the
award of attorney fees is discretionary, is reviewed de novo
on the record, and will be affirmed in the absence of an abuse
of discretion.'” The award of attorney fees depends on mul-
tiple factors that include the nature of the case, the services

10 Marcovitz v. Rogers, 267 Neb. 456, 675 N.W.2d 132 (2004).
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performed and results obtained, the earning capacity of the
parties, the length of time required for preparation and pre-
sentation of the case, customary charges of the bar, and the
general equities of the case.!

Based on our de novo review of the record and the general
equities of the case, we find nothing to indicate an abuse of
discretion on the part of the district court in its decision to
award Valerie one-half of her attorney fees. Therefore, the
district court did not err in awarding Valerie one-half of her
attorney fees. Valerie’s second assignment of error is with-
out merit.

VI. CONCLUSION
We affirm the order of the district court.
AFFIRMED.
WRIGHT, J., not participating.

" Bowers v. Lens, 264 Neb. 465, 648 N.W.2d 294 (2002).
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document sought is a public record as defined by Neb. Rev. Stat.
§ 84-712.01 (Reissue 2014), and (3) the requesting party has been
denied access to the public record as guaranteed by Neb. Rev. Stat.
§ 84-712 (Reissue 2014).

: . If the public body holding the record wishes to oppose
the issuance of a writ of mandamus under Neb. Rev. Stat. § 84-712.03
(Reissue 2014), the public body must show, by clear and conclu-
sive evidence, that the public record at issue is exempt from the




- 115 -

299 NEBRASKA REPORTS
AKSAMIT RESOURCE MGMT. v. NEBRASKA PUB. POWER DIST.
Cite as 299 Neb. 114

disclosure requirement under one of the exceptions provided by Neb.
Rev. Stat. § 84-712.05 (Cum. Supp. 2016) or Neb. Rev. Stat. § 84-712.08
(Reissue 2014).

9. Statutes: Appeal and Error. Statutory language is to be given its plain
and ordinary meaning, and an appellate court will not resort to inter-
pretation to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.

10. Statutes: Legislature: Intent. In construing a statute, a court must
determine and give effect to the purpose and intent of the Legislature
as ascertained from the entire language of the statute considered in its
plain, ordinary, and popular sense.

11. Statutes. It is not within the province of the courts to read a meaning
into a statute that is not there or to read anything direct and plain out of
a statute.

12. Statutes: Words and Phrases. Generally, if an exception is expressed
in the conjunctive, both requirements must be met for the exception to
become operative.

13. Public Purpose: Intent. A public purpose has for its objective the pro-
motion of the public health, safety, morals, security, prosperity, content-
ment, and the general welfare of all the inhabitants.

Appeal from the District Court for Platte County: ROBERT R.
STEINKE, Judge. Reversed and remanded with direction.
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HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
Funke, JJ.

CASSEL, .
INTRODUCTION
Nebraska Public Power District (NPPD) refused a pub-
lic records request' from potential competitors for documents

' See Neb. Rev. Stat. §§ 84-712, 84-712.01, and 84-712.03 to 84-712.09
(Reissue 2014 & Cum. Supp. 2016).
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showing cost and revenue information for each of its gen-
eration units, and the district court declined to issue a writ
of mandamus to compel disclosure. The competitors’ appeal
turns on the statutory exception for “proprietary or commercial
information which if released would give advantage to busi-
ness competitors and serve no public purpose.”

Does the statute require public records useful to an energy
policy debate to be released despite an advantage flowing to a
competitor? The words chosen by the Legislature dictate that
the answer must be “yes.” We cannot say the result is absurd.
Accordingly, we reverse the district court’s order and direct
issuance of an appropriate writ.

BACKGROUND

PARTIES

Aksamit Resource Management LLC and First Security
Power, LLC, are limited liability companies that were formed
under the laws of Nebraska and have headquarters in Nebraska.
Gary Aksamit is the chief executive officer of both companies
(collectively Aksamit). Aksamit intends to produce and sell
electricity in Nebraska in the near future.

NPPD is a public corporation and a political subdivision
of Nebraska. It has facilities for generation, transmission, and
distribution of electric power and energy for sale at retail and
wholesale. NPPD has several different types of generation
sources: conventional steam electric generation, which gener-
ates heat from fossil fuel; steam nuclear generation, which
generates heat from nuclear fission; combined cycle and com-
bustion turbine generation, which generates heat from the com-
bustion of natural gas; hydro facilities, which generate power
from water; diesel facilities, which use diesel engines to pro-
duce electricity; and wind facilities, where the mode of force
for the generator is wind.

2 § 84-712.05(3) (emphasis supplied).
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REQUESTS FOR PUBLIC RECORDS
AND RESPONSE
In March 2016, Aksamit sent to NPPD 22 requests for
public records. NPPD provided documents to satisfy the vast
majority of the requests. This appeal concerns only three
requests:

* “documents sufficient to show actual expenditures and rev-
enues by cost and profit centers for each year from 2008
through 2015”;

* “each and any document dated January 1, 2013[,] or later that
contains, reflects, or constitutes a six-year rate outlook by
cost and profit centers”; and

* “documents sufficient to show the annual generation output
and revenue for each [NPPD] generation resource, owned or
cont[r]acted from 2008 through 2015.”

NPPD refused to provide records responsive to those
requests and asserted that the requested information was
exempt from public disclosure under § 84-712.05(3).

PETITION FOR WRIT
OF MANDAMUS

Aksamit filed a petition for writ of mandamus. It alleged
that disclosure of the requested information would serve a
public purpose, because the citizens of Nebraska “have an
indisputable interest in knowing the operational and financial
details associated with state-owned electrical utilities so that
they may evaluate, among other things, the continued viability
of public power in Nebraska.”

The district court ordered NPPD to either promptly provide
access to the records or, alternatively, to file an answer show-
ing cause why it declined to provide access to the records. In
an answer, NPPD maintained that the requested documents fell
within the exemption in § 84-712.05(3).

TRIAL
At trial, Aksamit focused on public purposes that would be
served by disclosure of the requested information. Aksamit’s
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vice president of marketing testified that Aksamit had an
interest in examining the documents as part of its market-
ing program to educate Nebraska’s ratepayers and elected
rate officials.

Dr. Ernest Goss testified about his research on public power
in Nebraska. The research involved “[e]xamining the com-
petitiveness of public power in Nebraska and how it stacks
up against its counterparts in the contiguous states such as
MidAmerican Energy in lowa and . . . examining potential
problems for the taxpayer, the ratepayer in the years ahead.”
Based on his research, Goss concluded that “there were clear
and present dangers” for Nebraska’s taxpayers and electricity
ratepayers. Goss explained that the trajectory of electricity
prices was larger than the national average and that the trajec-
tory of rate changes “was and is unsustainable.”

A difficulty that Goss encountered while conducting research
was a lack of access to information about the costs and rev-
enues for NPPD’s individual generation units. Goss preferred
to have data relating to individual generation units so that
he could “more properly find out what’s the cause and is it
something that’s going to be of fundamental issue for the busi-
nesses, the citizens, the taxpayers of the State of Nebraska in
future years.” According to Goss, such data would have been
“very instrumental in coming to conclusions about the eco-
nomic viability of public power in Nebraska.”

Goss, as an economist and Nebraska taxpayer, expressed an
interest in knowing NPPD’s costs and revenue for individual
generating units. He explained that NPPD does not pay prop-
erty or income taxes and that the payments it makes in lieu of
such taxes are much lower than the property tax rate, which
meant that “those are taxes that are hoisted off on the Nebraska
taxpayer.” As an economist, Goss testified that it was very dif-
ficult to judge whether NPPD was being run efficiently with-
out looking at the cost and revenue information broken down
by generation units.
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A former NPPD employee testified that he observed busi-
ness inefficiencies that increased NPPD’s costs and negatively
affected ratepayers. As a board member or a ratepayer, he
would want access to NPPD’s cost information by genera-
tion unit, because it would allow a better understanding of
such costs in order to challenge board members on “why
there’s a continuation of a high cost generating unit and
what could be done to lower those costs.” He did not believe
that NPPD’s total cost information was adequate to make
assessments as to cost by generating unit, because “[yJou’re
lumping several contributors to a total cost which prevents
you from making sound decisions on the individual contribu-
tors to that total.” Based on NPPD’s total cost information,
an individual would be unable to identify “particular high
cost plans.”

NPPD focused on the confidentiality of the information in
the industry and the competitive harm that it may suffer if
it had to disclose records responsive to Aksamit’s requests.
There is no real dispute that Aksamit seeks to compete with
NPPD.

NPPD also competes with participants in the Southwest
Power Pool. The power pool is a regional integrated market
for the buying and selling of electricity. NPPD both buys and
sells electricity in that market. Thomas James Kent, the vice
president and chief operating officer of NPPD, testified that
the power pool makes bidding offers public 90 days after the
operating day, but that it masks the source of the bid and the
offer information in order to protect the confidentiality of the
specific units. Kent testified that if a participant in the power
pool had access to NPPD’s generation unit-specific cost and
revenue information, that information could be used to “cre-
ate bid and offer strategies that would put NPPD at a disad-
vantage and an unequal playing field in terms of being able
to compete equally in the commodity market.” He explained
that “if someone knew the specific cost information of a given
unit, they may use that information to set a bid in pricing
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strategy that would make their units more competitive.” And
if the power pool market is not recovering all of NPPD’s costs
of production, NPPD’s only other source to make up that loss
is with the rates charged to ratepayers.

Kent testified that power purchase agreements are typi-
cally not considered public documents, because the pricing
information for the cost of the power is generally considered
proprietary and confidential by the developer. For example,
NPPD currently had a power purchase agreement with a wind
facility in Nebraska which contained a confidentiality clause to
protect pricing information and other terms. Other of NPPD’s
contracts similarly contained confidentiality provisions. Kent
explained that “confidentiality is provided to ensure that the
pricing arrangements, commercial arrangements, et cetera, are
specific to that arrangement and can’t be used competitively
with other entities.” NPPD considered the cost and revenue
information on a generation unit-specific basis to be propri-
etary and confidential.

DisTrICT COURT’S DECISION
The district court dismissed the petition for writ of man-
damus. It stated that the evidence showed the generation
unit-specific cost and revenue information was proprietary
or commercial to NPPD and that if it were released pub-
licly, it would give advantage to NPPD’s competitors. The
court reasoned:

It would be highly wunlikely that in enacting
§84-712.05(3), the Legislature intended to allow record
custodians to withhold proprietary or commercial infor-
mation that would give advantage to business competi-
tors, only to render the exemption meaningless by also
requiring anything that could conceivably be labeled a
“public purpose” for release to nullify the exemption.
Here, release of NPPD’s proprietary generation unit-
specific cost and revenue information would give advan-
tage to its competitors, including the relators. There is
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merit to NPPD’s argument that creating an unlevel field
for competition is not a public purpose.

The district court concluded that NPPD established the
exemption under § 84-712.05(3) by clear and convincing evi-
dence. It stated:

To require disclosure of NPPD’s generation unit-
specific cost and revenue information would give advan-
tage to its business competitors, and result in disadvan-
tage to its ratepayers by denying them “the benefits of
a successful and profitable operation and conduct of the
business of the district.” [Neb. Rev. Stat.] §70-655(1)
[(Cum. Supp. 2016)]. Such a result would serve no pub-
lic purpose.

Aksamit filed a timely appeal, and we granted its petition to
bypass review by the Nebraska Court of Appeals.

ASSIGNMENTS OF ERROR
Aksamit assigns nine errors concerning the dismissal of its
petition for a writ of mandamus. Consolidated and restated,
the errors present one issue: Whether the district court erred in
applying the exemption set forth in § 84-712.05(3).

STANDARD OF REVIEW

[1] Statutory interpretation is a question of law that an
appellate court resolves independently of the trial court.?

[2-4] Mandamus is a law action, and it is an extraordinary
remedy, not a writ of right.* In a bench trial of a law action,
the trial court’s factual findings have the effect of a jury ver-
dict, and we will not disturb those findings unless they are
clearly erroneous.” Whether to grant a writ of mandamus is
within the trial court’s discretion.®

3 McCoy v. Albin, 298 Neb. 297, 903 N.W.2d 902 (2017).

4 State ex rel. Veskrna v. Steel, 296 Neb. 581, 894 N.W.2d 788 (2017).
S Id.

o Id.
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ANALYSIS

PusLic PoLicy

[5,6] In enacting the public records statutes, the Legislature
has determined that the welfare of the people is best served
through liberal public disclosure of the records of the three
branches of government.” The Legislature intended that courts
liberally construe §§ 84-712 to 84-712.03 for disclosure “when-
ever any . . . political subdivision . . . record of receipt . . . or
expenditure involving public funds is involved.”® And it does
so “in order that the citizens of this state shall have the full
right to know of and have full access to information on the
public finances of . . . the public bodies and entities created to
serve them.” Because the Legislature has expressed a strong
public policy for disclosure, an appellate court must nar-
rowly construe statutory exemptions shielding public records
from disclosure.'’

BURDENS OF PROOF FOR
WRIT OF MANDAMUS

[7] A person denied access to a public record may file for
speedy relief by a writ of mandamus under § 84-712.03."' A
party seeking a writ of mandamus under § 84-712.03 has the
burden to satisfy three elements: (1) The requesting party is a
citizen of the state or other person interested in the examina-
tion of the public records, (2) the document sought is a public
record as defined by § 84-712.01, and (3) the requesting party
has been denied access to the public record as guaranteed by
§ 84-712."2 Tt is uncontested that Aksamit satisfied its prima
facie claim for release of public records.

7 Id.

8§ 84-712.01(3).

O Id.

10 Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).
1" State ex rel. Veskrna v. Steel, supra note 4.

2 Id.
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[8] Where a suit is filed under § 84-712.03, the Legislature
has imposed upon the public body the burden to “sustain
its action.”” If the public body holding the record wishes
to oppose the issuance of a writ of mandamus, the public
body must show, by clear and conclusive evidence, that the
public record at issue is exempt from the disclosure require-
ment under one of the exceptions provided by § 84-712.05 or
§ 84-712.08."

STATUTORY INTERPRETATION
oF § 84-712.05(3)

[9-11] Principles regarding statutory interpretation are well
known. Statutory language is to be given its plain and ordi-
nary meaning, and an appellate court will not resort to inter-
pretation to ascertain the meaning of statutory words which
are plain, direct, and unambiguous.'® In construing a statute, a
court must determine and give effect to the purpose and intent
of the Legislature as ascertained from the entire language
of the statute considered in its plain, ordinary, and popular
sense.'® Tt is not within the province of the courts to read a
meaning into a statute that is not there or to read anything
direct and plain out of a statute.!’

In withholding the requested information, NPPD relies
upon § 84-712.05(3). That statute sets forth an exemption
for “[t]Jrade secrets, academic and scientific research work
which is in progress and unpublished, and other proprie-
tary or commercial information which if released would give

13 See § 84-712.03(2).

14 State ex rel. Neb. Health Care Assn. v. Dept. of Health, 255 Neb. 784, 587
N.W.2d 100 (1998). Cf. Evertson v. City of Kimball, supra note 10 (using
clear and convincing burden of proof).

5 Farmers Co-op v. State, 296 Neb. 347, 893 N.W.2d 728 (2017).

16 JS. v. Grand Island Public Schools, 297 Neb. 347, 899 N.W.2d 893
(2017).

7 In re Guardianship of Kaiser, 295 Neb. 532, 891 N.W.2d 84 (2017).
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advantage to business competitors and serve no public
purpose.”'® The meaning of the latter part of the exemption is
the crux of this appeal.

[12] We must give effect to the statutory language.
Grammatically, the key phrase contains two parts, following
initial words common to both. The common words are “pro-
prietary or commercial information which if released would.”"”
The two parts are “give advantage to business competitors”
and “serve no public purpose.” Thus, the correct grammatical
reading of the second part is “proprietary or commercial infor-
mation which if released would . . . serve no public purpose.”
The two parts are joined by “and.” The word “and” is “[a]
conjunction connecting words or phrases expressing the idea
that the latter is to be added or taken along with the first.”*!
Generally, if an exception is expressed in the conjunctive,
both requirements must be met for the exception to become
operative.?? Thus, NPPD had the burden to show both that the
information would give advantage to competitors and that the
information would serve no public purpose.

[13] “A public purpose has for its objective the promo-
tion of the public health, safety, morals, security, prosperity,
contentment, and the general welfare of all the inhabitants.”*
When we consider the meaning of the words “public purpose”
in § 84-712.05(3), liberal public disclosure of the records
of public entities is an important factor. The testimonies
of Goss and the former NPPD employee articulated public

18§ 84-712.05(3).
19 14,
20 4.

2l Black’s Law Dictionary 86 (6th ed. 1990). See, also, State v. Melcher, 240
Neb. 592, 483 N.W.2d 540 (1992).

22 See Dutton-Lainson Co. v. Continental Ins. Co., 271 Neb. 810, 716
N.W.2d 87 (2006).

2 Platte Valley Public Power & Irrigation District v. County of Lincoln, 144
Neb. 584, 589, 14 N.W.2d 202, 205 (1944).
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purposes of the information well within political and eco-
nomic realms; indeed, one can scarcely escape the intense
public debate regarding the merits of fossil fuels versus renew-
able fuels.

The Iowa Supreme Court’s interpretation and application
of a similar statute illustrates its narrow reach. The lowa stat-
ute provides that “[r]eports to governmental agencies which,
if released, would give advantage to competitors and serve
no public purpose” shall be kept confidential.?* In constru-
ing that statute, the lowa Supreme Court has stated that the
public body must prove both that the documents “would give
advantage to . . . competitors and [that] their release would
serve no public purpose.”® The court recognized the com-
peting policy interests—“the public’s right to know versus
protecting an entity against a competitor.”*® But the court
stated: “[I]t is not our responsibility to balance competing
policy interests. This balancing is a legislative function and
our role is simply to determine the legislature’s intent about
those policy issues.”?’

Similarly, we conclude that the language of § 84-712.05(3)
does not allow us to balance the competing interests.
Information which would give a business competitor an advan-
tage may be withheld only if it would “serve no public pur-
pose.” There is no requirement that the public purpose to be
served outweigh the competitive harm caused.

We recognize that NPPD is not a typical governmental
body. A public corporation organized for the purpose of gen-
erating, transmitting, and distributing electrical energy oper-
ates in a proprietary as distinguished from a governmental

24 Towa Code Ann. § 22.7(6) (West Cum. Supp. 2017).

2 Northeast Council v. Dept. of Public Health, 513 N.W.2d 757, 760 (Iowa
1994) (emphasis in original).

2 Id. at 761.
7.
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capacity.”® The Legislature gave to public power districts the
usual powers of corporation organized for public purposes,
and statutes located in chapter 70, article 6, of the Nebraska
Revised Statutes (concerning public power districts) are
intended to permit the business of the district to be operated
in a successful and profitable manner.” From this general
premise, the district court inferred legislative intent regarding a
public power district’s records. But its inference finds no direct
statutory support.

The Legislature has not included in the lengthy statutes gov-
erning public power districts any provision purporting to deny
the public access to its books and records. Indeed, the statutes
say otherwise. The board of directors of a public power dis-
trict “shall cause to be kept accurate minutes of their meetings
and accurate records and books of account,” which books and
records shall be open to public inspection.’® Further, if a dis-
trict wishes to acquire an existing system for electric light and
power, hydrogen, or ethanol, a copy of the proposed contract
must be open to public inspection for a period of time before
being executed.’!

Two other public power district statutes bear upon the issue
only tangentially. One requires an annual audit by a certified
public accountant of “the books, records, and financial affairs
of the district.”* The other mandates that the accountant have
“access to all books, records, vouchers, papers, contracts,
or other data.”® Neither statute limits public access to these

8 Wittler v. Baumgartner, 180 Neb. 446, 144 N.W.2d 62 (1966), overruled
in part on other grounds, State ex rel. Douglas v. Nebraska Mortgage
Finance Fund, 204 Neb. 445, 283 N.W.2d 12 (1979).

2 See York County Rural Public Power Dist. v. O’Connor, 172 Neb. 602,
111 N.W.2d 376 (1961).

30 Neb. Rev. Stat. § 70-622 (Reissue 2009).

31 See Neb. Rev. Stat. § 70-626 (Reissue 2009).
32 Neb. Rev. Stat. § 70-623 (Cum. Supp. 2016).
3 Neb. Rev. Stat. § 70-623.02 (Reissue 2009).
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materials. At most, the second statute effectively prohibits
a power district from contractually limiting its accountant’s
access to the district’s records.

If presented with the opportunity to exclude a public power
district’s competitive information from public scrutiny, the
Legislature might well do so. But thus far it has not. If the
Legislature had done so, we would not hesitate to apply the
“other statute” exception** of the public records law and the
general principle favoring a specific over a general statute.’

NPPD failed to show that it was entitled to withhold the
requested information. Although it demonstrated that releasing
the information requested would give an advantage to its com-
petitors, it failed to establish that the information would serve
no public purpose. The law as framed required it to prove
both elements. It is the role of the Legislature to balance and
reconcile the public purposes embodied in the public records
statutes and the public power statutes.

CONCLUSION

In order for NPPD to withhold its proprietary or commercial
information, it had to show that the information “if released
would give advantage to business competitors and serve no
public purpose.”® Construing this exemption narrowly, we
conclude that NPPD failed to demonstrate by clear and con-
clusive evidence that the information would serve no public
purpose. We therefore reverse the district court’s order and
remand the cause with direction to issue an appropriate writ in
conformity with this opinion.

REVERSED AND REMANDED WITH DIRECTION.
WRIGHT, J., not participating.

3 See § 84-712.01(1).
35 See, e.g., State v. Thompson, 294 Neb. 197, 881 N.W.2d 609 (2016).
3 See § 84-712.05(3).
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Summary Judgment. Summary judgment is proper when the pleadings
and evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment
as a matter of law.

Declaratory Judgments: Statutes: Appeal and Error. When a declar-
atory judgment action presents a question of law, such as statutory inter-
pretation, an appellate court has an obligation to reach its conclusion
independently of the conclusion reached by the trial court with regard
to that question.

Statutes: Legislature: Intent. In discerning the meaning of a statute,
a court must determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the statute con-
sidered in its plain, ordinary, and popular sense, as it is the court’s duty
to discover, if possible, the Legislature’s intent from the language of the
statute itself.

_ . In order for a court to inquire into a statute’s legisla-
tive hlstory, the statute in question must be open to construction, and a
statute is open to construction when its terms require interpretation or
may reasonably be considered ambiguous.

Insurance: Physician and Patient: Words and Phrases. A copayment
is generally understood as the amount an insured must pay in order to
receive a medical service.

Statutes: Appeal and Error. An appellate court will not read into a
statute a meaning that is not there.
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7. Statutes: Legislature: Intent. The intent of the Legislature may be
found through its omission of words from a statute as well as its inclu-
sion of words in a statute.

Appeal from the District Court for Lancaster County: JOHN
A. CoLBORN, Judge. Affirmed.

Mark D. Hill, Marnie A. Jensen, and Kamron T.M. Hasan,
of Husch Blackwell, L.L.P., and, on brief, L. Steven Grasz,
for appellants.

Douglas J. Peterson, Attorney General, and David A. Lopez
for appellee.

John C. Hewitt and Jonathan J. Papik, of Cline, Williams,
Wright, Johnson & Oldfather, L.L.P., for amicus curiae
America’s Health Insurance Plans, Inc.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FunkeE, JJ.

CASSEL, J.
INTRODUCTION

Health insurance policyholders brought a declaratory judg-
ment action to determine whether a statute' allows insurance
policies to impose higher copayments on policyholders when
they obtain a covered service from a chiropractor rather than
from a medical doctor. The district court concluded that it
does. Because the plain language of the statute does not
require insurance policies to charge identical copayments
for a covered service regardless of the type of provider,
we affirm.

BACKGROUND
Currently, health insurance policies in Nebraska are permit-
ted to charge a policyholder a higher copayment if covered

! Neb. Rev. Stat. § 44-513 (Reissue 2010).
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services are obtained from a chiropractor rather than from a
medical doctor. Three Nebraska residents and a nonprofit cor-
poration (collectively Policyholders) filed a declaratory judg-
ment action against the director of the Nebraska Department
of Insurance. Policyholders requested an order declaring that
§ 44-513 precludes future approval of an insurance policy in
Nebraska which requires a higher payment from a policyholder
if the policyholder receives care for a covered service from
a chiropractor rather than from a medical doctor, where both
practitioners are in-network preferred providers and both are
legally authorized to perform the service. Policyholders subse-
quently moved for summary judgment.

The district court overruled the motion for summary judg-
ment and dismissed Policyholders’ complaint. The court rea-
soned that the language of § 44-513 did not require insurers
to pay the same dollar amount to all providers or to set equal
copayments for policyholders. The court explained that the
Legislature could have imposed equal copayment requirements
if it wished to do so, and the court identified other statutes
where the Legislature expressly invoked “‘copayments’ and
other cost-sharing restrictions.”

Policyholders filed a timely appeal, and we granted their
petition to bypass review by the Nebraska Court of Appeals.

ASSIGNMENT OF ERROR
Policyholders assign that the district court erred in holding
that § 44-513 allows insurance policies to discriminate against
policyholders by charging a higher copayment if a policy-
holder obtains a covered service from a chiropractor rather
than from a medical doctor.

STANDARD OF REVIEW
[1] Summary judgment is proper when the pleadings
and evidence admitted at the hearing disclose that there
is no genuine issue as to any material fact or as to the
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ultimate inferences that may be drawn from those facts and
that the moving party is entitled to judgment as a matter
of law.?

[2] When a declaratory judgment action presents a ques-
tion of law, such as statutory interpretation, an appellate
court has an obligation to reach its conclusion independently
of the conclusion reached by the trial court with regard to
that question.?

ANALYSIS

[3,4] The dispute centers on the meaning of § 44-513. In
discerning the meaning of a statute, a court must determine
and give effect to the purpose and intent of the Legislature as
ascertained from the entire language of the statute considered
in its plain, ordinary, and popular sense, as it is the court’s
duty to discover, if possible, the Legislature’s intent from the
language of the statute itself.* In order for a court to inquire
into a statute’s legislative history, the statute in question must
be open to construction, and a statute is open to construction
when its terms require interpretation or may reasonably be con-
sidered ambiguous.’

We begin by examining the statutory language. Section
44-513 provides:

Whenever any insurer provides by contract, policy,
certificate, or any other means whatsoever for a service,
or for the partial or total reimbursement, payment, or cost
of a service, to or on behalf of any of its policyholders,
group policyholders, subscribers, or group subscribers or
any person or group of persons, which service may be

2 Doty v. West Gate Bank, 292 Neb. 787, 874 N.W.2d 839 (2016).
? See id.
4 1d.

5 Stewart v. Nebraska Dept. of Rev., 294 Neb. 1010, 885 N.W.2d 723
(2016).
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legally performed by a person licensed in this state for
the practice of osteopathic medicine and surgery, chi-
ropractic, optometry, psychology, dentistry, podiatry, or
mental health practice, the person rendering such service
or such policyholder, subscriber, or other person shall be
entitled to such partial or total reimbursement, payment,
or cost of such service, whether the service is performed
by a duly licensed medical doctor or by a duly licensed
osteopathic physician, chiropractor, optometrist, psychol-
ogist, dentist, podiatrist, or mental health practitioner.
This section shall not limit the negotiation of preferred
provider policies and contracts under sections 44-4101
to 44-4113.
To overly simplify: Whenever an insurer provides for a serv-
ice, in whole or in part, the insured may obtain such service
from one of the duly-licensed providers listed, so long as it is
within the scope of the provider’s license.

Policyholders argue that § 44-513 requires copayment par-
ity, pointing to the statute’s language stating that if a policy
covers the “partial . . . cost of a service,” the policyholder is
“entitled to such partial . . . cost of such service.”

[5,6] But the statute does not use the word “copayment”—
a term often found in health insurance plans. A copayment is
generally understood as the amount an insured must pay in
order to receive a medical service®—not, as mentioned in the
statute, an amount payable to or on behalf of an insured. An
appellate court will not read into a statute a meaning that is
not there.” Thus, we cannot read the statute as requiring an
equal copayment.

® See, Neb. Rev. Stat. § 44-3296 (Reissue 2010); “co-payment,” Oxford
English Dictionary Online, http://www.oed.com/view/Entry/250769 (last
visited Feb. 16, 2018).

7 See Kerford Limestone Co. v. Nebraska Dept. of Rev., 287 Neb. 653, 844
N.W.2d 276 (2014).
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[7] The absence of “copayment” in § 44-513 is signifi-
cant. The word “copayment” appears in 22 statutes® located
in chapter 44 of the Nebraska Revised Statutes, governing
“Insurance.” Only the plural form of the word “copayment”
appears in 11 additional statutes in the same chapter.” The
intent of the Legislature may be found through its omission
of words from a statute as well as its inclusion of words in a
statute.! The omission of “copayment” in this insurance statute
provides strong support for the position that the statute does
not require equal copayments.

Other statutes demonstrate the Legislature’s understanding
of copayment parity. For example, one statute provides that
a medical benefit contract “shall not impose upon any per-
son who is a party to or beneficiary of the contract a fee or
copayment not equally imposed upon any party or beneficiary
utilizing a mail-order pharmacy.”"' Another dictates that the
cost of an orally administered anticancer medication “shall not
exceed the coinsurance or copayment that would be applied
to any other cancer treatment involving intravenously admin-
istered or injected anticancer medications.”'> And yet another
provides that coverage for an autism spectrum disorder shall
not be “subject to dollar limits, deductibles, copayments, or

8 See Neb. Rev. Stat. §§ 44-3,159(2) (Cum. Supp. 2016); 44-513.02(2)(a),
44-784,44-785(2),44-790(6)(a),44-796(1)(a),44-798(2)(a),and 44-7,102(2)
(Reissue 2010); 44-7,104(2) and (3) (Cum. Supp. 2016); 44-32,110 (Reissue
2010); 44-4220.02(2) (Cum. Supp. 2016); and 44-4709(1)(b), 44-4717(5),
44-5418(20), 44-6827(13), 44-6829(3), 44-7003(11), 44-7103(14),
44-7203(12), 44-7303(21), and 44-8311(2)(c)(i) (Reissue 2010). See, also,
§ 44-3296.

° See Neb. Rev. Stat. §§ 44-789 and 44-792(4) (Reissue 2010); 44-7,106(3)
(Cum. Supp. 2016); and 44-32,105, 44-32,120(3), 44-32,129(6),
44-4705(1)(c)(i), 44-5242.03, 44-6909.01, 44-7106(2)(b) and (n), and
44-7108(2) (Reissue 2010).

10 Kerford Limestone Co. v. Nebraska Dept. of Rev., supra note 7.

11§ 44-513.02(2)(a).

12§ 44-7,104(2).
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coinsurance provisions that are less favorable to an insured
than the equivalent provisions that apply to a general physi-
cal illness under the policy.”"® Had the Legislature intended in
§ 44-513 to require an equal copayment regardless of the type
of provider, it would have used language similar to that in the
above statutes to evidence such an intent.

It appears that the statute was enacted to prevent discrimi-
nation in coverage by the insurer rather than discrimination
in copayments charged to an insured. Policyholders argue
that an insurance policy could effectively deny coverage for
a chiropractor’s services by requiring a copayment equal to
the cost of the service. To begin with, that is not the situation
before us. While this hypothetical danger may be conceiv-
able, it does not allow us to read a meaning into a statute
that is not there. Statutory language requiring an insurer to
pay for a service regardless of provider is not the same as
requiring an insured to pay an identical copayment regardless
of provider. If an insurer attempted to impose a copayment
of the full cost of a service as a subterfuge to avoid cover-
age, the gravamen of a complaint under the existing statute
would be denial of equal coverage rather than inequality
of copayments.

Because the statute is clear, we do not rely upon legisla-
tive history. But for the sake of completeness, we note that
an examination of the history does not elucidate the matter.
What is clear is that if an insurer provided for a service, then
the policyholder was to have the right to use the services
of one of the listed providers.'* The legislative history did
not manifest an intent to mandate copayment parity. It cited
“insurance equality”" in one instance and contained several

13§ 44-7,106(3).

14 See Committee Statement, L.B. 487, Banking, Commerce and Insurance
Committee, 77th Leg., 1st Sess. (Apr. 12, 1967).

15 Introducer’s Statement of Purpose, L.B. 196, Banking, Commerce and
Insurance Committee, 80th Leg., 1st Sess. (Jan. 16, 1969).
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references to prohibiting discrimination.'® But throughout
the entirety of the legislative history, the word “copayment,”
whether in singular or plural form, was not spoken. Because
the statute’s plain language defeats Policyholders’ arguments,
the issue of equality of copayments remains in the legisla-
tive arena.

CONCLUSION
The plain language of § 44-513 does not prohibit an insurer
from requiring different copayments for different types of pro-
viders. We affirm the judgment of the district court.
AFFIRMED.
WRIGHT, J., not participating.

16 Banking, Commerce and Insurance Committee Hearing, L.B. 196, 80th
Leg., 1st Sess. 10 (Jan. 27, 1969); Introducer’s Statement of Purpose, L.B.
190, Banking, Commerce and Insurance Committee, 84th Leg., Ist Sess.
(Jan. 27, 1975); Floor Debate, L.B. 190, 84th Leg., 1st Sess. 420 (Feb. 4,
1975).
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1. Directed Verdict: Evidence. A directed verdict is proper at the close of
all the evidence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is, when an issue should be
decided as a matter of law.

2. Negligence. The question whether a legal duty exists for actionable
negligence is a question of law dependent on the facts in a particu-
lar situation.

3. Judgments: Appeal and Error. When reviewing questions of law, an
appellate court has an obligation to resolve the questions independently
of the conclusion reached by the trial court.

4. Negligence: Damages: Proximate Cause. In order to prevail in a neg-
ligence action, a plaintiff must establish the defendant’s duty to protect
the plaintiff from injury, a failure to discharge that duty, and damages
proximately caused by the failure to discharge that duty.

5. Negligence. The threshold issue in any negligence action is whether the
defendant owes a legal duty to the plaintiff.

6. Negligence: Liability. Under the duty framework of the Restatement
(Third) of Torts: Liability for Physical and Emotional Harm § 7 (2010),
the ordinary duty of reasonable care is expressly conditioned on the
actor’s having engaged in conduct that creates a risk of physical harm to
another. In the absence of such conduct, an actor ordinarily has no duty
of care to another.

7. : . The Restatement (Third) of Torts: Liability for Physical and
Emotional Harm § 7 (2010) states the general principle that an actor
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has a duty of reasonable care when the actor’s conduct creates a risk of
physical harm to others. The Restatement (Third) of Torts: Liability for
Physical and Emotional Harm § 37 (2012) states a complementary prin-
ciple: There is no duty of care when another is at risk for reasons other
than the conduct of the actor, even though the actor may be in a position
to help.

Torts: Negligence. The common law of torts has long recognized a fun-
damental distinction between affirmatively creating a risk of harm and
merely failing to prevent it.

Negligence. There is no distinction more deeply rooted in the com-
mon law and more fundamental than that between misfeasance and
nonfeasance, between active misconduct working positive injury to
others and passive inaction, a failure to take positive steps to benefit
others, or to protect them from harm not created by any wrongful act of
the defendant.

. One way to determine whether an actor’s conduct created a risk of
harm is to explore, hypothetically, whether the same risk of harm would
have existed even if the actor had not engaged in the conduct.

Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Negligence. The Restatement (Third) of Torts: Liability for Physical and
Emotional Harm § 7 (2010) does not recognize a universal duty to exer-
cise reasonable care to all others in all circumstances. Rather, it imposes
a general duty of reasonable care only on an actor whose conduct has
created a risk of physical harm to another, and it recognizes that absent
such conduct, an actor ordinarily has no duty of care to another.

. Under the risk architecture of the Restatement (Third) of Torts:
Liability for Physical and Emotional Harm § 7 (2010), the first step is
to determine whether the actor’s affirmative conduct created a risk of
physical harm such that the general duty to exercise reasonable care
under § 7 is applicable. If no such affirmative conduct exists, then the
next step is to determine whether any special relationship exists that
would impose a recognized affirmative duty on the actor with regard to
the risks arising within the scope of that relationship.

_. The failure to rescue or protect another from harm is not conduct
creating a risk of harm under the Restatement (Third) of Torts: Liability
for Physical and Emotional Harm § 7 (2010), and does not give rise to a
duty of care under that section.

. Under the duty analysis of the Restatement (Third) of Torts:
Liability for Physical and Emotional Harm (2010), the conduct creating
the risk must be some affirmative act, even though the claimed breach
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can be a failure to act. When the only role of the actor is failing to inter-
vene to protect others from risks created by third persons, the actor’s
nonfeasance cannot be said to have created the risk.

16. . Generally speaking, the law does not recognize a duty of care
when others are at risk of physical harm for reasons other than the con-
duct of the actor, even if the actor may be in a position to help.

17. . Ordinarily, the failure to act will not be the sort of affirmative
conduct that gives rise to a duty under the Restatement (Third) of Torts:
Liability for Physical and Emotional Harm § 7 (2010).

18. . Even when an actor’s conduct does not create a risk of physical
harm, the actor may still owe an affirmative duty of care based on a
special relationship.

19. . Under the Restatement (Third) of Torts: Liability for Physical
and Emotional Harm § 41 (2012), an actor in a special relationship with
another owes a duty of reasonable care to third parties with regard to
risks posed by the other that arise within the scope of the relationship.

Appeal from the District Court for Douglas County: J.
MicHAEL COFFEY, Judge. Affirmed.

Mark C. Laughlin, David C. Mullin, and Jacqueline M.
DelLuca, of Fraser Stryker, P.C., L.L.O., for appellants.

Mark J. Daly, Andrew T. Schlosser, and MaryBeth Frankman,
of Fitzgerald, Schorr, Barmettler & Brennan, P.C., L.L.O., for
appellees La Petite Academy, Inc., and Lisa Hampson.

Richard J. Gilloon, Bonnie M. Boryca, and MaKenna
J. Stoakes, of Erickson & Sederstrom, P.C., for appellees
Grow With Me Childcare & Preschool LLC and Jennifer
Schmaderer.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

STACY, J.

This is a tort action brought to recover damages result-
ing from the tragic death of an infant who was abused by his
nanny. The parents and special administrator for the infant’s
estate sued the nanny for battery, and also sued two childcare
centers where the nanny had worked previously, alleging the
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childcare centers were negligent because they knew or should
have known the nanny had been abusive to other children
while in their employ but failed to report it to authorities. At
the close of the evidence, the district court directed a verdict
in favor of the childcare centers and dismissed them from the
case. The claim against the nanny was submitted to the jury,
which returned a verdict in excess of $5 million. The parents
and special administrator appeal the dismissal of the childcare
centers, and the childcare centers cross-appeal.

This case requires us to determine, as a threshold matter,
whether the childcare centers owed a legal duty to protect the
infant from the criminal acts of a former employee. Because
we find no such duty on the facts of this case, we affirm
the district court’s dismissal of the claims against the child-
care centers.

I. FACTS

Christopher Bell and Ashley Bell are the parents of Cash
Bell, born in October 2012. Christopher and Ashley used
Care.com, an online marketplace for finding caregivers, to hire
a nanny to provide in-home care for Cash. They ultimately
hired Sarah Cullen. They selected Cullen over approximately
30 other matches proposed by Care.com, in part because
Cullen had more experience working in childcare centers.
Before selecting Cullen, Christopher and Ashley conducted a
standard background check using Care.com. The background
check revealed no concerns.

Cullen began working for Christopher and Ashley in January
2013. On February 28, Cullen inflicted fatal injuries on Cash,
and he died from his injuries several days later. Cullen sub-
sequently was convicted of intentional child abuse resulting
in death and was sentenced to imprisonment for a term of 70
years to life.! This court affirmed her conviction and sentence
on direct appeal.?

! State v. Cullen, 292 Neb. 30, 870 N.W.2d 784 (2015).
2.



- 140 -

299 NEBRASKA REPORTS
BELL v. GROW WITH ME CHILDCARE & PRESCHOOL
Cite as 299 Neb. 136

1. BELLS SUE FOR
WRONGFUL DEATH
In May 2014, Christopher, acting as the special administra-
tor for the estate of Cash, filed this wrongful death action in
the Douglas County District Court on behalf of the next of kin.
Joined with the wrongful death action was a survival action
seeking to recover Cash’s damages, as well as Christopher and
Ashley’s claim for predeath medical expenses. We refer collec-
tively to these parties as “the Bells.”

(a) Claims Against Cullen

The Bells sued Cullen, alleging a claim of battery resulting
in death. Cullen was served but did not answer, and the district
court entered default judgment against Cullen on the issue of
liability for Cash’s death. The question of damages was tried
to the jury, which returned a verdict against Cullen totaling
$5,125,000. The Bells do not assign error to this verdict, and
Cullen is not participating in this appeal.

Cullen testified at trial by deposition. She denied abus-
ing any children while working for the childcare centers, but
declined to answer any questions about Cash. Cullen testified,
over the childcare centers’ objection, that if she had been
accused of, investigated for, or charged with child abuse, she
would have stopped working as a childcare provider before
being hired by Christopher and Ashley. Cullen also testi-
fied, over objection, that if she had been listed on the child
abuse central registry,> she would not have placed her profile
on Care.com.

(b) Claim Against Care.com
The Bells sued Care.com for negligent misrepresenta-
tions regarding Cullen’s background. Prior to trial, Care.com
was dismissed on summary judgment. No party has assigned
error to that ruling, and Care.com is not participating in
this appeal.

3 See Neb. Rev. Stat. §§ 28-718 and 28-720 (Cum. Supp. 2012).
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(c) Claims Against
Childcare Centers
The Bells alleged negligence claims against La Petite
Academy, Inc., and its director, Lisa Hampson (collectively
La Petite), and Grow With Me Childcare & Preschool LLC and
its director, Jennifer Schmaderer (collectively Grow With Me).
The evidence offered at trial against La Petite and Grow With
Me is summarized below.
The Bells alleged the childcare centers were negligent
because they knew or should have known that Cullen was
abusing children while in their employ and failed to report
that abuse to authorities. The Bells’ general theory of liabil-
ity was that the childcare centers had a common-law duty of
reasonable care and breached that duty by failing to report
Cullen’s abusive behavior. The alleged breach was premised
in part on Neb. Rev. Stat. § 28-711(1) (Reissue 2016),
which provides:
When any physician, any medical institution, any nurse,
any school employee, any social worker, . . . or any
other person has reasonable cause to believe that a child
has been subjected to child abuse or neglect or observes
such child being subjected to conditions or circum-
stances which reasonably would result in child abuse or
neglect, he or she shall report such incident or cause a
report of child abuse or neglect to be made to the proper
law enforcement agency or to the [Department of Health
and Human Services] on the toll-free number established
by subsection (2) of this section.

In Nebraska, the willful failure to report child abuse or neglect

is a Class III misdemeanor.*

Nebraska maintains a central registry of child protec-
tion cases.” This registry contains “records of all reports of
child abuse or neglect opened for investigation” that are

4 See Neb. Rev. Stat. § 28-717 (Reissue 2016).
5 See §§ 28-718 and 28-720.
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ultimately classified as either “court substantiated or agency
substantiated.”® “Court substantiated” means a court of com-
petent jurisdiction has entered a judgment of guilty against the
subject of the report or there has been an adjudication of abuse
or neglect in juvenile court.” “Agency substantiated” means
the Department of Health and Human Services investigated
and determined the report “was supported by a preponderance
of the evidence.”® Nebraska administrative regulations provide
that an individual listed as a perpetrator on the registry may
not be on the premises of a childcare center during the hours
of operation.” Administrative regulations also permanently bar
an individual from working in a childcare center if he or she
has been convicted of an unlawful act that endangers the health
or safety of another individual, including child abuse, child
neglect, and assault.'”

(i) Evidence Against La Petite

La Petite is a national company that operates a childcare
center in Omaha, Nebraska. The Bells had no relationship
with La Petite, but Cullen was employed at La Petite from
December 2006 to December 2007.

At trial, the Bells presented evidence that while Cullen was
employed by La Petite, a coworker saw Cullen yell at, shove,
and drop toddlers in her care. Cullen was also seen forcefully
pulling a child down a playground slide, causing the child’s
head to hit the ground. A coworker reported these events to
La Petite’s director, who investigated and concluded they did
not amount to reportable child abuse." Neither the director,
the coworker, nor anyone else at La Petite reported Cullen’s

6§ 28-718.

7§ 28-720(1).

§.§28-720(3).

% 391 Neb. Admin. Code, ch. 3, § 006.03B (operative May 20, 2013).
0 1d., § 006.03A1.

1 See § 28-711.
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behavior to the authorities. Cullen was fired from La Petite in
December 2007.

(ii) Evidence Against
Grow With Me

Grow With Me is also an Omaha childcare center. The
Bells had no relationship with Grow With Me, but Cullen was
employed there from March to September 2012.

At trial, the Bells presented evidence that while Cullen was
employed by Grow With Me, a coworker saw her verbally
and physically abuse children. Cullen was seen dragging chil-
dren, yelling at children, and dropping children. On one occa-
sion, a coworker saw Cullen “shove” shoes and pants into a
child’s mouth during a diaper change. On another occasion, a
coworker saw Cullen “fling” a child across the room, causing
the child to hit her head on a table. These events were reported
to the Grow With Me director, who investigated and concluded
they did not amount to reportable child abuse.'? Neither the
director, Cullen’s coworkers, nor anyone else at Grow With Me
reported Cullen’s behavior to the authorities. Cullen was fired
from Grow With Me in September 2012.

2. CULLEN IS PLACED ON
CENTRAL REGISTRY

At trial, the Bells presented evidence that after Cash’s
death, Cullen was investigated by the Department of Health
and Human Services and the Omaha Police Department. As
part of that investigation, Cullen’s former coworkers at Grow
With Me were interviewed. Based on the former coworkers’
reports of Cullen’s actions while employed at Grow with Me,
the Department of Health and Human Services concluded the
allegations of abuse were “[a]gency substantiated” and placed
Cullen on the central child abuse registry."* An Omaha police
officer testified at trial, over the childcare centers’ objection,

12 See id.
13 See § 28-720(3).
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that she would have arrested Cullen for child abuse based on
the reports of what had occurred at Grow With Me.

The Bells claim that if Cullen’s abusive behavior had been
timely reported by the childcare centers, then authorities would
have investigated the reports sooner, and either (1) the investi-
gation would have prompted Cullen to voluntarily stop work-
ing in the childcare field before she applied for the position
with Christopher and Ashley or (2) the investigation would
have resulted in Cullen’s name being placed on the central
registry sooner, because the abuse would have been agency
substantiated or, alternatively, because Cullen would have been
charged and convicted of child abuse. The Bells contend that
under any of these causal chains, but for the childcare center’s
negligence, Christopher and Ashley would not have hired
Cullen and she would not have been in a position to inflict
fatal injuries on Cash.

3. CHILDCARE CENTERS SEEK
DismISSAL/DIRECTED VERDICT

Before trial, the childcare centers filed motions to dismiss
claiming they had no legal duty to protect Cash from the
criminal acts of Cullen. The trial court denied these motions,
reasoning the childcare centers owed a duty to Cash because
their “alleged conduct of not reporting suspected child abuse
created a risk of physical harm” to Cash. In making this legal
determination, the trial court appears to have relied on 4. W. v.
Lancaster Cty. Sch. Dist. 0001'* and § 7 of the Restatement
(Third) of Torts," both of which we discuss below.

At the close of the Bells’ case in chief, the childcare centers
moved for a directed verdict on several grounds. First, the
childcare centers argued they owed no legal duty to protect
Cash from Cullen’s criminal acts. Next, the childcare centers

Y A.W. v. Lancaster Cty. Sch. Dist. 0001, 280 Neb. 205, 784 N.W.2d 907
(2010).

15 Restatement (Third) of Torts: Liability for Physical and Emotional Harm
(2010).
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argued that if they owed a duty, it was not breached, because
Cullen’s actions were not reasonably foreseeable. And finally,
the childcare centers argued that even assuming they were neg-
ligent in not reporting Cullen’s behavior while in their employ,
no reasonable fact finder could conclude that the fatal injuries
inflicted on Cash were proximately caused by the childcare
centers’ negligence.

The district court sustained the motion for directed verdict
and dismissed the Bells’ amended complaint against the child-
care centers. In explaining its reasoning, the district court com-
mented that if the childcare centers had a duty it was “slim”
but the court’s primary reason for directing a verdict was prox-
imate cause. The court reasoned that all of the Bells’ causal
chains relied on facts that were too tenuous and speculative
to be accepted by any reasonable jury, and the court found no
reasonable jury could conclude the childcare centers’ conduct
was a proximate cause of Cash’s death.

After the jury returned its verdict against Cullen, the Bells
filed this timely appeal, and the childcare centers cross-
appealed. We granted the parties’ joint motion to bypass, and
moved this appeal to our docket.

II. ASSIGNMENTS OF ERROR

The Bells assign, restated and consolidated, that the district
court erred in (1) granting the childcare centers’ motions for
directed verdict and (2) excluding certain evidence at trial.

On cross-appeal, Grow With Me assigns, restated and con-
solidated, that the district court erred in (1) finding Grow with
Me owed a legal duty to either Cash or the Bells and (2) find-
ing it breached any duty. La Petite assigns, restated and con-
solidated, that the district court erred in (1) finding La Petite
owed a legal duty to either Cash or the Bells and (2) admitting
certain evidence.

III. STANDARD OF REVIEW
[1] A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw
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but one conclusion from the evidence, that is, when an issue
should be decided as a matter of law.'®

[2,3] The question whether a legal duty exists for action-
able negligence is a question of law dependent on the facts in
a particular situation."” When reviewing questions of law, an
appellate court has an obligation to resolve the questions inde-
pendently of the conclusion reached by the trial court.'®

IV. ANALYSIS

When confronted with an unimaginable loss like the one
experienced by the Bells, it is natural to ask, What more could
have been done? But tort law requires that a different question
be answered first, Was there a legal duty to do something more?

[4,5] In order to prevail in a negligence action, a plaintiff
must establish the defendant’s duty to protect the plaintiff
from injury, a failure to discharge that duty, and damages
proximately caused by the failure to discharge that duty."” The
threshold issue in any negligence action is whether the defend-
ant owes a legal duty to the plaintiff.?

Throughout the pendency of this case, the childcare centers
have argued they cannot be liable in tort for Cash’s death,
because they had no legal duty to protect him from Cullen. The
childcare centers unsuccessfully sought a no-duty determina-
tion before trial and again during trial. On cross-appeal, the
childcare centers argue it was error for the trial court to find
they owed a duty on the facts of this case.

1 United Gen. Title Ins. Co. v. Malone, 289 Neb. 1006, 858 N.W.2d 196
(2015).

7 McReynolds v. RIU Resorts & Hotels, 293 Neb. 345, 880 N.W.2d 43
(2016). See, also, Durre v. Wilkinson Development, 285 Neb. 880, 830
N.W.2d 72 (2013); Blaser v. County of Madison, 285 Neb. 290, 826
N.W.2d 554 (2013).

8 Osantowski v. Osantowski, 298 Neb. 339, 904 N.W.2d 251 (2017); O Brien
v. Cessna Aircraft Co., 298 Neb. 109, 903 N.W.2d 432 (2017).

Y McReynolds v. RIU Resorts & Hotels, supra note 17.
20 Id.; Ashby v. State, 279 Neb. 509, 779 N.W.2d 343 (2010).
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Before directly addressing the parties’ arguments on the
threshold question of duty, we review the general duty frame-
work set out in § 7 of the Restatement (Third) of Torts, which
this court adopted in A.W. v. Lancaster Cty. Sch. Dist. 0001.*!

1. Duty ANALYSIS UNDER RESTATEMENT
(TaIRD) OF TORTS

(a) § 7: Duty of Reasonable Care
When Actor’s Conduct Creates
Risk of Physical Harm

The cornerstone of the duty analysis under the Restatement
(Third) is set out in § 7(a): “An actor ordinarily has a duty to
exercise reasonable care when the actor’s conduct creates a
risk of physical harm.” Section 7(b) recognizes that even when
an actor’s conduct creates a risk of harm, there can be “excep-
tional cases, when an articulated countervailing principle or
policy warrants denying or limiting liability in a particular
class of cases [and] a court may decide that the defendant has
no duty or that the ordinary duty of reasonable care requires
modification.”

Since adopting the duty analysis of § 7 in 2010,% this
court has applied both the general duty rule articulated in
§ 7(a)*® and the policy-based exception to that rule articulated
in § 7(b).> But the instant case presents a question we have not
fully explored under the risk architecture of the Restatement
(Third): When does an actor’s conduct create a risk of physical
harm sufficient to trigger the ordinary duty of reasonable care
under § 7?

[6] This question is central to the duty framework of the
Restatement (Third), because the ordinary duty of reasonable

21 A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14.
2 See id.

3 See, e.g., Olson v. Wrenshall, 284 Neb. 445, 822 N.W.2d 336 (2012);
Riggs v. Nickel, 281 Neb. 249, 796 N.W.2d 181 (2011).

2 See, e.g., McReynolds v. RIU Resorts & Hotels, supra note 17; Kimminau
v. City of Hastings, 291 Neb. 133, 864 N.W.2d 399 (2015).
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care under § 7 is expressly conditioned on the actor’s hav-
ing engaged in conduct that creates a risk of physical harm
to another.”® And, as the comments to § 7 recognize, “[i]n the
absence of conduct creating a risk of harm to others, an actor
ordinarily has no duty of care to another.”*

Although “conduct creating a risk of harm” is the touchstone
of duty under § 7, that section does relatively little to develop
the concept. Comments to § 7 explain that “[a]n actor’s con-
duct creates a risk when the actor’s conduct or course of
conduct results in greater risk to another than the other would
have faced absent the conduct.”” Additional guidance is found
in the comments to the Restatement (Third) of Torts, § 6,
which explain:

The conduct that creates the risk must be some affirma-
tive act, even though the negligence might be charac-
terized as a failure to act. For example, an automobile
driver creates risks to others merely by driving, although
the negligence may be failing to employ the brakes at
an appropriate time or failing to keep a proper look-
out. By contrast, when the only role of an actor is fail-
ing to rescue or otherwise intervene to protect another
from risks created by third persons or other events,
courts need to give explicit consideration to the question
of duty.?®

Section 37 of the Restatement (Third) of Torts,” discussed
below, also addresses the foundational concept that the duty
of reasonable care is limited to risks created by the actor’s
affirmative conduct.

25 Restatement (Third) of Torts, supra note 15, § 7, comment /.
2 Id. at 83.

27 Id., comment o. at 84.

B Id., § 6, comment f. at 69.

2 Restatement (Third) of Torts: Liability for Physical and Emotional Harm
§ 37 (2012).
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(b) § 37: No Duty of Care Regarding
Risks Not Created by
Actor’s Conduct
[7] Section 37 of the Restatement (Third) provides: “An

actor whose conduct has not created a risk of physical or emo-
tional harm to another has no duty of care to the other unless a
court determines that one of the affirmative duties provided in
§§ 38-44 is applicable.”® The Restatement (Third) explains the
relationship between §§ 7 and 37 as follows:

Section 7 of this Restatement states the general principle

that an actor has a duty of reasonable care when the

actor’s conduct creates a risk of physical harm to others.

[Section 37] states a complementary principle: there is no

duty of care when another is at risk for reasons other than

the conduct of the actor, even though the actor may be

in a position to help. As with any no-duty rule, this one

pretermits consideration of an actor’s negligence. In the

absence of a duty, the actor cannot be held liable.*!

[8-10] The rationale for the no-duty rule under § 37 is pre-

mised, in part, on a distinction long recognized in the com-
mon law of torts between affirmatively creating a risk of harm
and merely failing to prevent it.>> As the Reporter for the first
Restatement of Torts explained:

“There is no distinction more deeply rooted in the com-

mon law and more fundamental than that between mis-

feasance and non-feasance, between active misconduct

working positive injury to others and passive inaction, a

failure to take positive steps to benefit others, or to pro-

tect them from harm not created by any wrongful act of

the defendant . . . "%

30 1d. at 2.
31 Id., comment b. at 3.
32 Id., Reporters’ Note, comment a.

33 Id. at 8, quoting Francis H. Bohlen, The Moral Duty to Aid Others as a
Basis of Tort Liability, 56 U. Pa. L. Rev. 217 (1908).
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In theory, the difference between actively creating risk and
failing to prevent it is fairly clear,*® but in practice, it can
be difficult to discern.*> Comments to § 37 suggest that one
way to determine whether an actor’s conduct created a risk
of harm is to “explore, hypothetically, whether the same risk
of harm would have existed even if the actor had not engaged
in the conduct.”® Similarly, comments in § 7 suggest that to
determine whether an actor’s conduct has created the risk, it is
useful to “consider whether, if the actor had never existed, the
harm would not have occurred.”’

But under § 37, even a determination that a defendant’s
conduct did not create a risk of physical harm to the plaintiff
does not necessarily end the duty inquiry. This is because § 37
recognizes an exception to the no-duty rule when a court has
determined that another recognized affirmative duty is applica-
ble.’® Generally speaking, these affirmative duties arise from
special relationships that courts have determined justify the
imposition of an affirmative duty to act.*’

The Restatement (Third) identifies several such special
relationships** and cautions the list is not exclusive; courts
may decide to recognize other areas for affirmative duties
under § 37, just as they may decide—for reasons of policy or
principle—to recognize additional no-duty rules under § 7.*!
Among others, the Restatement (Third) recognizes an affirma-
tive duty when the actor has a special relationship with the

3 W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 56 (5th
ed. 1984).

35 See Restatement (Third) of Torts, supra note 29, § 37, comment c.
3 Id. at 4.

37 Restatement (Third) of Torts, supra note 15, § 7, Reporters’ Note, comment
[ at 103.

38 See Restatement (Third) of Torts, supra note 29.

¥ See, e.g., Keeton et al., supra note 34.

40 Restatement (Third) of Torts, supra note 29, §§ 40 to 42.
41 1d., § 37, comment b.
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plaintiff** or when the actor has a special relationship with a
person who poses a risk to the plaintiff.** The term “‘special
relationship’ has no independent significance,” but “merely
signifies that courts recognize an affirmative duty arising out
of the relationship where otherwise no duty would exist pursu-
ant to § 37.7%

Since 2010, this court has cited approvingly to § 37 in
several cases.* Likewise, we have relied on the framework
of that section in recognizing the principle that even when
an actor’s conduct does not create a risk of physical harm,
the actor may still owe an affirmative duty of care based on
a special relationship.*® For instance, we have recognized and
adopted several of the special relationship provisions found
in the Restatement (Third), including the special relationship
between a school and its students,*” the special relationship
between an employer and its employees,*® the special relation-
ship between a landlord and its tenants,* and the special rela-
tionship between a custodian and those in its custody.”® All of
these special relationships have in common the characteristic
that the actor is in a position to exercise some degree of control
over the other person.”!

2 14§ 40.
Bd 4l
# Id., § 40, comment h. at 42.

4 See, Rodriguez v. Catholic Health Initiatives, 297 Neb. 1, 899 N.W.2d
227 (2017); Olson v. Wrenshall, 284 Neb. 445, 822 N.W.2d 336 (2012);
Ginapp v. City of Bellevue, 282 Neb. 1027, 809 N.W.2d 487 (2012).

4 See Rodriguez v. Catholic Health Initiatives, supra note 45.

47 See, Thomas v. Board of Trustees, 296 Neb. 726, 895 N.W.2d 692 (2017);
A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14.

8 Martensen v. Rejda Bros., 283 Neb. 279, 808 N.W.2d 855 (2012).
4 peterson v. Kings Gate Partners, 290 Neb. 658, 861 N.W.2d 444 (2015).

% Rodriguez v. Catholic Health Initiatives, supra note 45; Ginapp v. City of
Bellevue, supra note 45.

51 See Restatement (Third) of Torts, supra note 29, § 41, comment c.
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For the sake of completeness, we observe that before
adopting the duty analysis under the Restatement (Third),*
we generally relied on § 315 of the Restatement (Second) of
Torts™ to analyze whether a defendant had an affirmative duty
to control the conduct of a third person to prevent them from
causing physical harm to others.®* Section 315 also focused
the duty inquiry on whether a special relationship existed,
providing:

There is no duty to control the conduct of a third per-
son so as to prevent him from causing physical harm to
another unless

(a) a special relation exists between the actor and the
third person which imposes a duty upon the actor to con-
trol the third person’s conduct, or

(b) a special relation exists between the actor and the
other which gives to the other a right to protection.>

The Restatement (Third) instructs that § 37 is intended to
replace Restatement (Second) § 315.¢ To the extent § 37
provides the framework for those special relationship rules
this court has previously recognized in §§ 40 and 41 of the
Restatement (Third), we find § 37 is consistent with Nebraska’s
jurisprudence and, to that extent only, adopt its rationale.

Mindful of the duty framework of the Restatement (Third)
§§ 7 and 37, we now consider the threshold legal question
presented here: Did the childcare centers owe a legal duty to
protect Cash from the risk of physical harm by Cullen?

2. DuTy ANALYSIS UNDER
RESTATEMENT (THIRD)
The district court found the childcare centers owed a duty
of reasonable care to Cash under the general duty rule of the

52 See A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14.

33 Restatement (Second) of Torts § 315(a) (1965).

3% See Ginapp v. City of Bellevue, supra note 45.

35 Restatement (Second) of Torts, supra note 53, § 315 at 122.

% See Restatement (Third) of Torts, supra note 29, comment a.
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Restatement (Third) § 7, reasoning that their failure to report
Cullen’s suspected child abuse created a risk of physical harm
to Cash. In the childcare centers’ cross-appeal, they assign this
as error.

The childcare centers argue, summarized, that (1) they did
not owe a legal duty to Cash under § 7 of the Restatement
(Third) and (2) they had no special relationship with either
Cash or Cullen that would support recognition of an affirma-
tive duty under any other section of the Restatement (Third).
The childcare centers also argue that Nebraska’s reporting
statutes®” do not create a private right of action or establish a
duty in tort.

[11] In responding to the cross-appeal, the Bells expressly
reject any suggestion that they are claiming Nebraska’s
reporting statutes create a tort duty or give rise to a private
right of action, and they do not claim the failure to report
suspected abuse amounts to negligence per se. Instead, the
Bells argue—as they have throughout the pendency of this
case—that the childcare centers owe everyone, including
Cash, a general duty of reasonable care under § 7 of the
Restatement (Third). In other words, the Bells do not charac-
terize the childcare centers’ failure to report Cullen’s abuse as
the source of any legal duty, but instead suggest it is evidence
the childcare centers breached their general duty of reason-
able care. Given the Bells’ position, it is not necessary, in this
case, to consider whether Nebraska’s reporting statutes create
a private right of action or an affirmative duty in tort to act in
protection of another, because that question is not presented.
An appellate court is not obligated to engage in an analysis
that is not necessary to adjudicate the case and controversy
before it.*

It is necessary, however, to address the Bells’ suggestion
that § 7 of the Restatement (Third), and our adoption of that

57 §§ 28-718 and 28-720.

38 State v. Jedlicka, 297 Neb. 276, 900 N.W.2d 454 (2017); State v. Botts, 25
Neb. App. 372, 905 N.W.2d 704 (2017).
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section in A.W. v. Lancaster Cty. Sch. Dist. 0001,% effectively
recognized a general duty of reasonable care to all others at all
times. This interpretation of § 7 was advanced at oral argument
before this court, and it is incorrect.

[12] As explained earlier, § 7 of the Restatement (Third)
does not recognize a universal duty to exercise reasonable care
to all others in all circumstances. Rather, it imposes a general
duty of reasonable care only on an actor whose conduct has
created a risk of physical harm to another, and it recognizes
that absent such conduct, an actor ordinarily has no duty of
care to another.®” The expansion of § 7 urged by the Bells is not
supported by the Restatement (Third) and is inconsistent with
our prior decisions applying that section.

[13] Instead, we apply the framework of the Restatement
(Third) to determine whether the childcare centers owed a legal
duty to Cash or the Bells. Under that framework, the first step
is to determine whether the actor’s affirmative conduct created
a risk of physical harm such that the general duty to exercise
reasonable care under § 7 is applicable. If no such affirma-
tive conduct exists, then the next step is to determine whether
any special relationship exists that would impose a recognized
affirmative duty on the actor with regard to the risks arising
within the scope of that relationship.

(a) Conduct of Childcare Centers Did
Not Create Risk of Harm

In addressing the threshold question of legal duty, the trial
court found the childcare centers’ “conduct of not reporting
suspected child abuse created a risk of physical harm to Cash.”
This finding was erroneous for several reasons.

First, by finding the failure to report suspected abuse gave
rise to a legal duty of reasonable care, the trial court conflated
the separate concepts of legal duty and breach of that duty. The
failure to report suspected abuse might present a question of

3% A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14.

60 See Restatement (Third) of Torts, supra note 15, § 7, comment /.
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breach, but it does not speak to the existence of a legal duty.
Here, the trial court effectively found that the same failure to
act both created the legal duty and breached it.

[14-17] The failure to rescue or protect another from harm
is not conduct creating a risk of harm under § 7 and does not
give rise to a duty of care under that section. Under the duty
analysis of the Restatement (Third), the conduct creating the
risk must be some affirmative act, even though the claimed
breach can be a failure to act.®® When the only role of the actor
is failing to intervene to protect others from risks created by
third persons, the actor’s nonfeasance cannot be said to have
created the risk.®* Generally speaking, the law does not recog-
nize a duty of care when others are at risk of physical harm for
reasons other than the conduct of the actor, even if the actor
may be in a position to help.®®* Ordinarily, the failure to act will
not be the sort of affirmative conduct that gives rise to a duty
under § 7.

However, at oral argument before this court, the Bells char-
acterized the childcare centers’ actions not as the failure to
report, but, rather, as the affirmative conduct of hiding Cullen’s
abuse from authorities. This argument illustrates the sometimes
fragile distinction between nonfeasance and misfeasance in
tort jurisprudence. But even if the childcare centers’ conduct
can be characterized as affirmative, it is insufficient to create
a legal duty under § 7 of the Restatement (Third), because the
conduct did not create a risk of physical harm.

There is little doubt that Cullen herself posed a risk of harm
to children in her care. And while the childcare centers pre-
sented evidence that they investigated Cullen’s behavior and
concluded it did not amount to reportable child abuse, it is
frankly appalling to think that a childcare center would conceal
any mistreatment of children in its care. But even if Cullen’s

' Id., § 6, comment f.
62 See id.

% Restatement (Third) of Torts, supra note 29, comment b.
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behavior had been reported and an investigation ultimately
confirmed abuse, the risk of harm posed by Cullen would
remain the same. Under § 7, “[a]n actor’s conduct creates a
risk when the actor’s conduct or course of conduct results in
greater risk to another than the other would have faced absent
the conduct.”® And whatever the childcare centers’ reasons
may have been for not reporting Cullen’s behavior, their failure
to do so did not create or increase the risk Cullen posed, rather
it allowed the risk to continue unabated.

As such, whether framed as the failure to report suspected
abuse or as the affirmative act of concealing suspected abuse,
the childcare centers’ conduct did not create or increase the
risk of physical harm to Cash or the Bells and was insuffi-
cient to create a duty under § 7. The trial court erred in find-
ing otherwise.

(b) No Special Relationship or
Other Affirmative Duty

[18] Even when an actor’s conduct does not create a risk
of physical harm, the actor may still owe an affirmative
duty of care based on a special relationship.®® The Bells
argue that a special relationship between the childcare cen-
ters and Cullen created a duty to protect third parties such as
Cash and the Bells from the risk of harm posed by Cullen.
Specifically, the Bells contend the special relationship of
employer and employee created a legal duty under § 41(b)(3)
of the Restatement (Third).

[19] Section 41 of the Restatement (Third) provides that
“[a]n actor in a special relationship with another owes a duty
of reasonable care to third parties with regard to risks posed
by the other that arise within the scope of the relationship.”®
Among the relationships identified in § 41 is that of “an
employer with employees when the employment facilitates

6 Restatement (Third) of Torts, supra note 15, § 7, comment o. at 84.
% See Rodriguez v. Catholic Health Initiatives, supra note 45.
% Restatement (Third) of Torts, supra note 29, § 41(a) at 64-65.
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the employee’s causing harm to third parties.”® We have
not expressly adopted the special relationship set out in
§ 41(b)(3), and do not do so here, because the present facts
do not support the existence of a special relationship under
that section.

Comments explaining the duty of reasonable care under § 41
of the Restatement (Third) observe that all of the special rela-
tionships identified in that section are ones in which the actor
has some degree of control over the other person.®® The Bells
acknowledge that the employer/employee relationship between
Cullen and the childcare centers terminated before Cash was
born, and they do not suggest the childcare centers had any
control over Cullen after she left their employ. But the Bells
argue that § 41 still gives rise to a duty in this case, because
“Cullen’s employment with [the childcare centers] facilitated
her ability to cause harm to third parties.”® Specifically, the
Bells argue that “[a]bsent Cullen’s untarnished records at the
[childcare centers], Cullen would not have become [Cash’s]
nanny and, further, would not have abused and, ultimately,
killed Cash . . ..”"°

This argument misconstrues the provisions of § 41. As the
comments to that section make clear, an employer facilitates
the employee causing harm to third-parties only when the
employment “provides the employee access to physical loca-
tions, such as the place of employment, or to instrumentalities,
such as a concealed weapon that a police officer is required to
carry while off duty, or other means by which to cause harm
that would otherwise not be available to the employee.””!

If Cullen had been employed by the childcare centers when
she fatally injured Cash, our analysis under § 41 would be

7 Id., § 41(b)(3) at 65.

% See id., comment c.

% Reply brief on cross-appeal for appellants at 16.

0 1d.

"I Restatement (Third) of Torts, supra note 29, § 41, comment e. at 67.
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very different. But the risk that Cullen posed to Cash and
the Bells did not arise within the scope of her prior employ-
ment with either of the childcare centers, and nothing about
Cullen’s prior employment provided Cullen with the means,
location, or instruments used to inflict harm on Cash. The fact
that Cullen highlighted her prior employment when seeking
the nanny position with Christopher and Ashley cannot fairly
be characterized as the childcare centers’ facilitating Cullen’s
criminal acts.

We find, as a matter of law, that there was no special rela-
tionship under § 41(b)(3) between the childcare centers and
Cullen that could give rise to an affirmative duty to prevent
Cullen from causing physical harm to Cash after she left
their employ.

We emphasize the narrow nature of our holding in this case.
This opinion does not disturb the jury’s verdict against Cullen
finding her liable in tort for Cash’s death and awarding dam-
ages to the estate and the Bells. Nor does this opinion impact
the duty of a childcare provider to protect children in its care
from the risk of physical or emotional abuse, or immunize
childcare providers from the criminal consequences of failing
to notify authorities of child abuse or neglect under the report-
ing statutes.”

But on the facts of this case, we cannot find that either § 7
or § 41(b)(3) of the Restatement (Third) supports the existence
of a legal duty owed by the childcare centers to Cash or the
Bells. Indeed, if we were to recognize a legal duty to protect
others from harm based exclusively on the failure to report
suspected abuse, such a duty could expose every citizen in
Nebraska who witnesses possible abuse or neglect and fails to
report it, to potentially limitless civil tort liability for the future
criminal acts of abusers over whom they have no control, and
with whom they have no special relationship.

Therefore, although our reasoning differs from that articu-
lated by the trial court, we affirm the decision to direct a

2 §§ 28-718 and 28-720.



- 159 -

299 NEBRASKA REPORTS
BELL v. GROW WITH ME CHILDCARE & PRESCHOOL
Cite as 299 Neb. 136

verdict in favor of the childcare centers, because, as a matter
of law, the childcare centers owed no legal duty to Cash or the
Bells. Because we have resolved this appeal on the threshold
issue of duty, it is unnecessary to address any of the remaining
assignments of error.”?

V. CONCLUSION

Given the magnitude of the loss suffered by the Bells, we
realize the result of this appeal may appear harsh, but the law
does not permit recovery on these facts. As a matter of law,
the childcare centers cannot be liable in tort for Cash’s death,
because their conduct did not create a risk of physical harm
to Cash and because they did not have a special relationship
with either Cash, the Bells, or Cullen that would give rise to
an affirmative duty to protect Cash from the risks posed by
Cullen. Because there can be no liability in tort in the absence
of a legal duty, we must affirm the trial court’s decision to
direct a verdict in favor of the childcare centers.

AFFIRMED.
WRIGHT, J., not participating in the decision.

3 See Papillion Rural Fire Prot. Dist. v. City of Bellevue, 274 Neb. 214, 739
N.W.2d 162 (2007).
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. Postconviction: Constitutional Law: Appeal and Error. In appeals
from postconviction proceedings, an appellate court reviews de novo
a determination that the defendant failed to allege sufficient facts to
demonstrate a violation of his or her constitutional rights or that the
record and files affirmatively show that the defendant is entitled to
no relief.

Postconviction: Proof: Appeal and Error. When a district court denies
postconviction relief without conducting an evidentiary hearing, an
appellate court must determine whether the petitioner has alleged facts
that would support the claim and, if so, whether the files and records
affirmatively show that he or she is entitled to no relief.

. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error.
To establish a right to postconviction relief because of counsel’s inef-
fective assistance, the defendant has the burden, in accordance with
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984), to show that counsel’s performance was deficient; that
is, counsel’s performance did not equal that of a lawyer with ordinary
training and skill in criminal law. Next, the defendant must show that
counsel’s deficient performance prejudiced the defense in his or her
case. To show prejudice, the defendant must demonstrate a reasonable
probability that but for counsel’s deficient performance, the result
of the proceeding would have been different. A court may address
the two prongs of this test, deficient performance and prejudice, in
either order.

Effectiveness of Counsel: Speedy Trial. When a defendant alleges he
or she was prejudiced by trial counsel’s failure to properly assert the
defendant’s speedy trial rights, the court must consider the merits of
the defendant’s speedy trial rights under Strickland v. Washington, 466
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U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Only if a motion
would have resulted in the defendant’s absolute discharge, thus barring
a later trial and conviction, could the failure to move for discharge be
deemed ineffective assistance.

5. Speedy Trial. To calculate the deadline for trial for speedy trial pur-
poses, a court must exclude the day the State filed the information,
count forward 6 months, back up 1 day, and then add any time excluded
under Neb. Rev. Stat. § 29-1207(4) (Reissue 2016).

6. Effectiveness of Counsel. As a matter of law, counsel cannot be ineffec-
tive for failing to raise a meritless argument.

7. Postconviction: Justiciable Issues: Right to Counsel: Appeal and
Error. When the defendant’s petition presents a justiciable issue to the
district court for postconviction determination, an indigent defendant is
entitled to the appointment of counsel. But, where the assigned errors in
the postconviction petition before the district court are either procedur-
ally barred or without merit, establishing that the postconviction petition
contained no justiciable issue of fact or law, it is not an abuse of discre-
tion to fail to appoint counsel for an indigent defendant.

Appeal from the District Court for Douglas County: GREGORY
M. ScHATZ, Judge. Affirmed.

Fredrick A. Collins, Jr., pro se.

Douglas J. Peterson, Attorney General, and Erin E. Tangeman
for appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, and
FuNkeE, JJ.

CASSEL, J.
[. INTRODUCTION
Fredrick A. Collins, Jr., appeals from an order denying his
motion for postconviction relief. Collins failed to allege suf-
ficient facts supporting the majority of his claims, and his
remaining claims are without merit. We affirm.

II. BACKGROUND
Collins was originally charged with first degree sexual
assault of a child, a Class IB felony, and third degree sexual
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assault of a child, a Class IIIA felony. Pursuant to a plea
agreement, Collins pled no contest to a reduced charge of first
degree sexual assault, a Class II felony, and the State dismissed
the third degree sexual assault of a child charge. The district
court sentenced Collins to 10 to 15 years’ imprisonment with
credit for 396 days of time served.

On direct appeal, Collins assigned that he received an exces-
sive sentence and that he was denied effective assistance of
trial counsel. He alleged that his trial counsel was ineffective
when counsel (1) failed to inform him of the potential penalty
for a Class II felony, (2) failed to attack the validity of the
information for lack of jurisdiction, (3) failed to file a motion
for DNA testing or investigate why a sexual assault evidence
collection kit was not completed, (4) failed to file a motion to
discharge or dismiss, (5) failed to move to sever the offenses,
(6) failed to file a motion seeking to exclude testimony from
the victim and two witnesses, (7) failed to conduct depositions
of a police detective and a child advocacy center employee, (8)
failed to show him transcripts of any depositions, (9) failed to
object to or correct the factual basis provided at the plea hear-
ing, (10) coerced his acceptance of a plea deal, and (11) failed
to attend a presentence investigation interview with him or
review presentence investigation errors with him.

We affirmed Collins’ sentence and determined that he was
not prejudiced by any failure of trial counsel to inform him of
the potential penalty for a Class II felony.! We did not reach
the remaining claims of ineffective assistance of counsel after
determining that the record was not sufficient for review of
those claims.

Collins has now filed a motion for postconviction relief
reasserting his 2d through 8th and 10th claims of ineffec-
tive assistance of counsel which were not reviewed on direct
appeal. He additionally filed a motion to appoint postconvic-
tion counsel.

! State v. Collins, 292 Neb. 602, 873 N.W.2d 657 (2016).
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The district court denied postconviction relief without an
evidentiary hearing after finding Collins’ claims were either
insufficiently pled or without merit. The court also denied
Collins’ request for appointment of postconviction counsel.

Collins appealed, and we moved the case to our docket.?

ITI. ASSIGNMENTS OF ERROR
Collins assigns, restated, that the district court erred in
failing to (1) conduct an evidentiary hearing on his claims of
ineffective assistance of counsel and (2) assign counsel for the
postconviction proceeding.

IV. STANDARD OF REVIEW
[1] In appeals from postconviction proceedings, an appel-
late court reviews de novo a determination that the defend-
ant failed to allege sufficient facts to demonstrate a viola-
tion of his or her constitutional rights or that the record
and files affirmatively show that the defendant is entitled to
no relief.?

V. ANALYSIS

1. MOTION FOR POSTCONVICTION RELIEF

[2] When a district court denies postconviction relief with-
out conducting an evidentiary hearing, an appellate court must
determine whether the petitioner has alleged facts that would
support the claim and, if so, whether the files and records
affirmatively show that he or she is entitled to no relief.* If
none of Collins’ allegations were sufficiently alleged, no evi-
dentiary hearing was required. Likewise, no evidentiary hear-
ing would be necessary even if some claims were sufficiently
alleged, so long as the files and records affirmatively showed
that he was entitled to no relief.

2 See Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).
3 State v. Johnson, 298 Neb. 491, 904 N.W.2d 714 (2017).
4 See id.
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All of Collins’ allegations are grounded in claims of inef-
fective assistance of counsel. The standard governing such
claims is well settled.

[3] To establish a right to postconviction relief because of
counsel’s ineffective assistance, the defendant has the bur-
den, in accordance with Strickland v. Washington,” to show
that counsel’s performance was deficient; that is, counsel’s
performance did not equal that of a lawyer with ordinary
training and skill in criminal law.® Next, the defendant must
show that counsel’s deficient performance prejudiced the
defense in his or her case.” To show prejudice, the defend-
ant must demonstrate a reasonable probability that but for
counsel’s deficient performance, the result of the proceed-
ing would have been different.® A court may address the two
prongs of this test, deficient performance and prejudice, in
either order.’

With these standards in mind, we turn to Collins’ spe-
cific claims. As explained below, none required an eviden-
tiary hearing.

(a) Failure to Attack Validity

of Information
Collins alleged that he received ineffective assistance of
counsel when trial counsel failed to attack the validity of
the original information filed, because “the dates alleged
concerning the offenses clearly posed a jurisdictional issue.”
However, he did not specify how the dates constituted a juris-
dictional issue or how he was prejudiced when the dates were

modified in the amended information.

5 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

¢ State v. Schwaderer, 296 Neb. 932, 898 N.W.2d 318 (2017).
7 Id.
8 1d.
° Id.



- 165 -

299 NEBRASKA REPORTS
STATE v. COLLINS
Cite as 299 Neb. 160

Collins argues in his brief on appeal that the court lacked
jurisdiction, because some of the alleged actions took place in
a different county and the victim lived in a different county
from January 1, 2009, to June 30, 2010. But, the amended
information alleged that Collins committed first degree sexual
assault between June 25, 2011, and June 12, 2012, in Douglas
County, Nebraska. Therefore, his allegations and conclusions
concerning the time between January 1, 2009, and June 30,
2010, are irrelevant. Collins failed to identify any jurisdic-
tional issue with the operative information and thus cannot
show either deficient performance or prejudice.

(b) Failure to Move for DNA Testing and
Investigate Lack of Sexual Assault
Evidence Collection Kit

Collins alleged that trial counsel was ineffective in failing
to move for DNA testing and in failing to investigate why a
sexual assault evidence collection kit was not completed. He
argues that if such actions had been taken, evidence against
him would have been suppressed or evidence exonerating him
would have been admitted.

However, Collins did not allege what evidence a DNA test
or collection kit would have discovered. Because this case
involved various incidents of sexual abuse which recurred
over a long period of time and included digital—but not
penile—penetration,!® his failure may well have resulted from
an absence of evidence to test or collect. Accordingly, counsel
could not be ineffective for failing to request such testing or
investigate the lack of an evidence collection kit.

(c) Failure to Move to Discharge
on Speedy Trial Grounds
Collins alleged that trial counsel failed to move to discharge
the information on speedy trial grounds. He maintains that the
speedy trial clock had expired before entry of his plea.

10 See State v. Collins, supra note 1.
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[4] When a defendant alleges he or she was prejudiced
by trial counsel’s failure to properly assert the defendant’s
speedy trial rights, the court must consider the merits of
the defendant’s speedy trial rights under Strickland."' Only
if a motion would have resulted in the defendant’s absolute
discharge, thus barring a later trial and conviction, could
the failure to move for discharge be deemed ineffective
assistance.'?

[5] To calculate the deadline for trial for speedy trial pur-
poses, a court must exclude the day the State filed the infor-
mation, count forward 6 months, back up 1 day, and then
add any time excluded under Neb. Rev. Stat. § 29-1207(4)
(Reissue 2016)."* The original information was filed July 30,
2012. Therefore, the speedy trial deadline before adding any
excluded time was January 30, 2013.

The State argues that there were two periods of exclud-
able time pursuant to § 29-1207(4). First, it argues that the
time between Collins’ pretrial motion to produce certain evi-
dence, filed November 1, 2012, and the district court’s order
sustaining the motion on November 28, 2012 (27 days),
was excludable. Second, it suggests that Collins’ motion to
continue the scheduled trial, filed January 16, 2013, was
one of indefinite duration. Therefore, it argues that the time
between the filing of the motion and the trial rescheduled
for March 18, 2013 (61 days), was excludable. We agree on
both counts.

[6] After adding the excluded time, the deadline for trial
was April 28, 2013. Collins entered his plea of no contest on
March 20. Because the deadline for speedy trial purposes had
not run, defense counsel could not have been ineffective for
failing to file a motion to discharge on speedy trial grounds.

W Strickland v. Washington, supra note 5; State v. Betancourt-Garcia, 295
Neb. 170, 887 N.W.2d 296 (2016).

12 See State v. Betancourt-Garcia, supra note 11.
13 See id.
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As a matter of law, counsel cannot be ineffective for failing to
raise a meritless argument.'*

(d) Failure to Move for Severance

Collins alleged that trial counsel was ineffective for fail-
ing to sever the charges against him. He argued that “[h]ad
[he] had separate trials, he would not have agreed to the plea
agreement reached in this case.”’> However, Collins did not
allege how he was prejudiced given that the third degree
sexual assault of a child charge was dismissed pursuant to the
plea agreement. In fact, it is impossible to see how two trials
would have benefited Collins more than the plea agreement
when he had previously admitted his wrongdoing to two wit-
nesses for the State. Consequently, Collins has failed to allege
prejudice on this claim.

(e) Failure to Move to Exclude Testimony

Collins alleged that counsel was ineffective for failing to
move to exclude testimony of the victim and two adult wit-
nesses. He claimed, “Trial Counsel was aware or should have
been aware that portions of the alleged victim’s statements
were perjurious when she lied and fabricated in her deposition
. .’ However, Collins did not specify which statements
were fabricated or provide any detail of the deposition. He
also failed to identify the legal basis on which trial counsel
could have excluded any of the testimony. Without more
specificity, Collins failed to adequately allege this claim.
Thus, the district court was correct in denying it without an
evidentiary hearing.

(f) Allegations Concerning Discovery
Collins alleged that trial counsel failed to conduct depo-
sitions of two State witnesses and review other deposition

4 State v. Schwaderer, supra note 6.
15 Brief for appellant at 14.
16 1d.
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transcripts with him. He generally claimed that, had counsel
deposed the witnesses and shared all deposition transcripts
with him, he “would not have agreed to the plea agreement in
this matter.”!” But, without more, these are merely conclusory
statements. Collins has not alleged any facts that the deposi-
tions may have revealed that would have prevented his accept-
ance of the plea deal. Because these claims were insufficiently
pled, the district court was correct in denying the claims with-
out an evidentiary hearing.

(g) Coerced Acceptance
of Plea Agreement

Collins alleged that trial counsel coerced his acceptance of
the plea agreement by withholding discovery; admitting that
counsel had never tried a case like his; failing to inform him
of the rights he would waive by pleading guilty and how the
proceedings would go; prompting him to answer the court’s
questions at the plea hearing; and suggesting that he would be
imprisoned for at least 35 years if he did not plead guilty, but
would likely get probation or a light sentence if he accepted
the plea deal. However, these allegations are directly refuted
by the record.

The district court informed Collins of the rights he would
retain and the rights he would waive by entering his plea,
which Collins stated he understood. The court also explained
the range of penalties which Collins would be subject to as a
result of his plea, which Collins again stated he understood.
Collins asserted that “[t]here’s been no promises” on whether
he would receive a particular sentence or be placed on proba-
tion and affirmed that he had enough time to talk to his attor-
ney before the hearing. This record affirmatively shows that
Collins is entitled to no relief on this claim, because he freely,
knowingly, intelligently, and voluntarily entered his plea pursu-
ant to the plea agreement.

7 1d.
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2. MoTiOoN TO APPOINT COUNSEL

[7] Collins assigns and argues that the district court erred
when it denied his motion for appointment of postconviction
counsel. When the defendant’s petition presents a justiciable
issue to the district court for postconviction determination, an
indigent defendant is entitled to the appointment of counsel.'®
But, where the assigned errors in the postconviction peti-
tion before the district court are either procedurally barred
or without merit, establishing that the postconviction peti-
tion contained no justiciable issue of fact or law, it is not
an abuse of discretion to fail to appoint counsel for an indi-
gent defendant.”

As we have noted, Collins has not alleged facts sufficient
to entitle him to an evidentiary hearing on his postconviction
claim, and thus has raised no justiciable issue of fact or law.
Therefore, the district court did not abuse its discretion in
declining to appoint counsel.

VI. CONCLUSION
For the reasons set forth above, we affirm the final order of
the district court.
AFFIRMED.
KELCH, J., participating on briefs.
WRIGHT, J., not participating.

18 State v. Ely, 295 Neb. 607, 889 N.W.2d 377 (2017).

19 See, State v. Rice, 295 Neb. 241, 888 N.W.2d 159 (2016); State v. Phelps,
286 Neb. 89, 834 N.W.2d 786 (2013).
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Pleas: Appeal and Error. A trial court is given discretion as to whether
to accept a guilty plea, and an appellate court will overturn that decision
only where there is an abuse of discretion.

Appeal and Error. Plain error may be found on appeal when an error
unasserted or uncomplained of at trial, but plainly evident from the
record, prejudicially affects a litigant’s substantial right and, if uncor-
rected, would result in damage to the integrity, reputation, and fairness
of the judicial process.

Effectiveness of Counsel: Appeal and Error. Whether a claim of inef-
fective assistance of trial counsel may be determined on direct appeal is
a question of law.

_ . In reviewing claims of ineffective assistance of counsel on
direct appeal, an appellate court decides only whether the undisputed
facts contained within the record are sufficient to conclusively deter-
mine whether counsel did or did not provide effective assistance and
whether the defendant was or was not prejudiced by counsel’s alleged
deficient performance.

Pleas. To support a finding that a defendant has entered a guilty
plea freely, intelligently, voluntarily, and understandingly, a court must
inform a defendant concerning (1) the nature of the charge, (2) the
right to assistance of counsel, (3) the right to confront witnesses against
the defendant, (4) the right to a jury trial, and (5) the privilege against
self-incrimination. The record must also establish a factual basis for
the plea and that the defendant knew the range of penalties for the
crime charged.

Convicted Sex Offender: Sentences. A defendant’s duties to register
as a sex offender are a collateral consequence to a defendant’s sen-
tence. Because registration duties under the Sex Offender Registration
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Act are not punitive, a trial court may inform a defendant of the duties
imposed under the act before accepting pleas of guilty or no contest,
but is not required to do so, and a plea is not rendered involuntary or
unintelligent because a defendant was not aware of his or her registra-
tion duties.

7. Convicted Sex Offender. The notification requirements of Neb. Rev.
Stat. § 29-4007 (Reissue 2016) are mandatory.

8. Sentences: Appeal and Error. An appellate court has the power on
direct appeal to remand a cause for the imposition of a lawful sentence
where an erroneous one has been pronounced.

9. Effectiveness of Counsel: Appeal and Error. When a defendant’s trial
counsel is different from his or her counsel on direct appeal, the defend-
ant must raise on direct appeal any issue of trial counsel’s ineffective
performance which is known to the defendant or is apparent from the
record. Otherwise, the issue will be procedurally barred.

10. Effectiveness of Counsel: Records: Appeal and Error. The fact that
an ineffective assistance of counsel claim is raised on direct appeal does
not necessarily mean that it can be resolved. The determining factor is
whether the record is sufficient to adequately review the question.

11. : . An appellate court can determine whether the record
proves or rebuts the merits of a claim of ineffective assistance of trial
counsel only if it has knowledge of the specific conduct alleged to
constitute deficient performance.

12. Effectiveness of Counsel: Postconviction: Records: Appeal and
Error. An ineffective assistance of counsel claim is raised on direct
appeal when allegations of deficient performance are made with enough
particularity for (1) an appellate court to make a determination of
whether the claim can be decided upon the trial record and (2) a
district court later reviewing a petition for postconviction relief to
be able to recognize whether the claim was brought before the appel-
late court.

Appeal from the District Court for Douglas County: PETER
C. BaTaILLON, Judge. Affirmed in part, and in part vacated and
remanded for resentencing.

Nathan S. Lab, of McGough Law, P.C., L.L.O., for
appellant.

Douglas J. Peterson, Attorney General, and Siobhan E.
Duffy for appellee.
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HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JJ.

MILLER-LERMAN, J.
1. NATURE OF CASE

Michael E. Lane accepted a plea agreement and entered a
no contest plea to incest, a Class III felony, on October 31,
2016. At the sentencing hearing, the district court for Douglas
County pronounced that Lane was sentenced to 4 to 4 years’
imprisonment, with credit for 11 days served, and a term of
2 years’ postrelease supervision. Lane appeals. Lane claims
that he should be able to withdraw his plea, because at the
plea hearing, the State and the district court misinformed
him that he would not need to register as a sex offender. As
explained below, we reject this assignment of error. Lane chal-
lenges his sentence in certain respects. However, because, as
we explain below, we are vacating his sentence due to plain
error, we do not reach these assignments of error. Finally, Lane
alleges ineffectiveness of trial counsel. We do not reach the
merits of Lane’s ineffectiveness of counsel claims. We affirm
Lane’s conviction, but because we find error in the sentenc-
ing, we vacate Lane’s sentence and remand the cause for
resentencing.

II. STATEMENT OF FACTS

Following the denial of Lane’s motion to suppress, pursuant
to a plea agreement in which Lane agreed to enter a no contest
plea, the State filed an amended information charging Lane
with incest, a Class III felony, under Neb. Rev. Stat. § 28-703
(Reissue 2016).

At the plea hearing, the State provided a factual basis for the
charge. In sum, the victim, who is Lane’s niece, reported an
incident which occurred on or about November 7, 2015. Lane
had been living with the victim’s family for about a month
when the events giving rise to the conviction occurred. The
crime occurred in Douglas County, Nebraska.
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At the plea hearing, the district court informed Lane of
his constitutional rights and that by pleading, Lane would be
giving up all of those rights but for the right to appeal and
the right to counsel, and Lane stated that he understood and
still wished to plead. While informing Lane of the penal-
ties associated with the crime charged, the court asked the
State whether the offense required registration under the Sex
Offender Registration Act (SORA), Neb. Rev. Stat. § 29-4001
et seq. (Reissue 2016). The State responded that the offense
did not require registration under SORA. The parties agree
that this advisement by the State and by the district court was
incorrect and that an incest conviction requires registration
under SORA. See § 29-4003(1)(b)(1)(A)(XIV). Lane’s counsel
did not object or make a statement regarding this erroneous
statement at the plea hearing.

Lane pled no contest. The district court found that the plea
was made freely, knowingly, and voluntarily and accepted
the plea. The district court found Lane guilty of the charge
and sentenced him to 4 to 4 years’ imprisonment, with
credit for 11 days served, and a term of 2 years’ postrelease
supervision.

This appeal followed. On appeal, Lane seeks to withdraw
his plea, challenges his sentence, and alleges ineffectiveness
of trial counsel.

III. ASSIGNMENTS OF ERROR
Lane claims that (1) because the district court and the State
misinformed him that he would not be subject to sex offender
registration, he should be permitted to withdraw his plea, and
(2) the district erred in the sentence it imposed. Lane fur-
ther claims that (3) he was prejudiced by ineffectiveness of
trial counsel.

IV. STANDARDS OF REVIEW
[1] A trial court is given discretion as to whether to
accept a guilty plea, and an appellate court will overturn that
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decision only where there is an abuse of discretion. State v.
Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

[2] Plain error may be found on appeal when an error unas-
serted or uncomplained of at trial, but plainly evident from the
record, prejudicially affects a litigant’s substantial right and, if
uncorrected, would result in damage to the integrity, reputa-
tion, and fairness of the judicial process. State v. Ramirez, 287
Neb. 356, 842 N.W.2d 694 (2014).

[3,4] Whether a claim of ineffective assistance of trial
counsel may be determined on direct appeal is a question of
law. State v. Mora, 298 Neb. 185, 903 N.W.2d 244 (2017). In
reviewing claims of ineffective assistance of counsel on direct
appeal, an appellate court decides only whether the undisputed
facts contained within the record are sufficient to conclusively
determine whether counsel did or did not provide effective
assistance and whether the defendant was or was not preju-
diced by counsel’s alleged deficient performance. /d.

V. ANALYSIS

As we explain below, we affirm Lane’s conviction. However,
we find plain error in connection with sentencing, because
on the record before us, the district court failed to complete
SORA notification obligations. See § 29-4007. Accordingly,
we affirm Lane’s conviction but vacate his sentence and
remand the cause for resentencing. Further, we are unable
to reach the merits of Lane’s claims of ineffectiveness of
trial counsel.

1. WITHDRAWAL OF PLEA

On appeal, Lane contends that he should be allowed by
this court to withdraw his plea on the basis that his plea was
the product of being wrongly advised by the district court and
the State that he was not subject to SORA and its registration
duties. We reject this assignment of error. For completeness,
we note that our rejection of Lane’s claim regarding the pro-
priety of his plea considers only this basis asserted by Lane.
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[5] To support a finding that a defendant has entered a
guilty plea freely, intelligently, voluntarily, and understand-
ingly, a court must inform a defendant concerning (1) the
nature of the charge, (2) the right to assistance of counsel,
(3) the right to confront witnesses against the defendant, (4)
the right to a jury trial, and (5) the privilege against self-
incrimination. State v. Bol, 294 Neb. 248, 882 N.W.2d 674
(2016). The record must also establish a factual basis for the
plea and that the defendant knew the range of penalties for the
crime charged. /d.

[6] In State v. Schneider, 263 Neb. 318, 640 N.W.2d 8
(2002), we held that a defendant’s duties to register as a sex
offender are a collateral consequence to a defendant’s sen-
tence. Because the SORA registration duties at issue are not
punitive, a trial court may inform a defendant of the duties
imposed under SORA before accepting pleas of guilty or
no contest, but is not required to do so, and a plea is not
rendered involuntary or unintelligent because a defendant
was not aware of his or her registration duties. See id. See,
also, State v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).
Compare Doe v. Nebraska, 734 F. Supp. 2d 882 (D. Neb.
2010) (noting difference between civil duties and punitive
consequences). Thus, under Schneider, the district court’s
incorrect advisement regarding the collateral SORA conse-
quence of Lane’s plea does not invalidate his plea or warrant
the relief of withdrawal.

2. SENTENCING ERRORS

We have reviewed the record, and on the record before
us, we determine that the district court failed to complete the
SORA notification requirements of § 29-4007, which the court
is mandated to do in a conviction for an offense triggering
SORA duties. As a result, we find plain error in sentencing and
we vacate the sentence and remand for resentencing.

Lane was convicted of incest pursuant to § 28-703, which
is a registrable offense under § 29-4003(1)(b)(1)(A)(XIV). The
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State suggests that we vacate the sentence and remand this
cause for additional sentencing proceedings, because the record
does not show that the district court complied with its duty
to inform Lane, in writing, about his duty to register under
SORA. See § 29-4007. We agree with the State.
Section 29-4007 provides, in relevant part:
(1) When sentencing a person convicted of a regis-
trable offense under section 29-4003, the court shall:

(b) Require the defendant to read and sign a form
stating that the duty of the defendant to register under
[SORA] has been explained;

(c) Retain a copy of the written notification signed by
the defendant; and

(d) Provide a copy of the signed, written notification,
the judgment and sentence, the information or amended
information, and the journal entry of the court to the
county attorney, the defendant, the sex offender registra-
tion and community notification division of the Nebraska
State Patrol, and the county sheriff of the county in
which the defendant resides, has a temporary domicile,
or has a habitual living location.

(3)(a) The Department of Correctional Services or a
city or county correctional or jail facility shall provide
written notification of the duty to register pursuant to
[SORA] to any person committed to its custody for a
registrable offense under section 29-4003 prior to the per-
son’s release from incarceration.

[7] We have stated that the notification requirements of
§ 29-4007 are mandatory. State v. Pathod, 269 Neb. 155,
690 N.W.2d 784 (2005). In Pathod, we noted that the plain
language of § 29-4007 states that when sentencing a person,
the court “shall” provide written notification and copies of
the notification and corresponding journal entry to vari-
ous parties.
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In Pathod, the sentencing court failed to enter a journal
entry or notify the defendant at sentencing, but the notice
signed by the defendant was filed the day after sentencing and
was included in the record. Given all the facts in Pathod, we
concluded that the court’s error in SORA compliance did not
invalidate the sentence.

Although the facts we have before us differ, we apply
an analysis similar to Pathod in the instant case. Here, the
State notes that on this record, the court failed to provide
written notification to Lane at sentencing or provide copies
of the notification and journal entry to the various parties,
as required by § 29-4007. Unlike Pathod, the record in the
instant case does not show whether Lane ultimately received
proper advisements regarding his SORA duties, and we do not
assume that he did. We agree with the State that the district
court plainly erred by failing to comply with SORA notifica-
tion requirements.

[8] An appellate court has the power on direct appeal to
remand a cause for the imposition of a lawful sentence where
an erroneous one has been pronounced. State v. Ramirez, 287
Neb. 356, 842 N.W.2d 694 (2014); State v. Gunther, 271 Neb.
874, 716 N.W.2d 691 (2006). Accordingly, we vacate Lane’s
sentence and remand the cause for resentencing compliant with
§ 29-4007.

3. INEFFECTIVE ASSISTANCE
OF COUNSEL

We have reviewed Lane’s allegations concerning claims of
ineffective assistance of trial counsel, and we determine that
the record on direct appeal is not sufficient to address them.

[9,10] Lane is represented on direct appeal by counsel dif-
ferent from the counsel who represented him at trial. When a
defendant’s trial counsel is different from his or her counsel
on direct appeal, the defendant must raise on direct appeal
any issue of trial counsel’s ineffective performance which is
known to the defendant or is apparent from the record. State v.
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Mora, 298 Neb. 185, 903 N.W.2d 244 (2017). Otherwise, the
issue will be procedurally barred. /d. The fact that an ineffec-
tive assistance of counsel claim is raised on direct appeal does
not necessarily mean that it can be resolved. /d. The determin-
ing factor is whether the record is sufficient to adequately
review the question. /d.

[11,12] An appellate court can determine whether the record
proves or rebuts the merits of a claim of ineffective assistance
of trial counsel only if it has knowledge of the specific con-
duct alleged to constitute deficient performance. /d. An inef-
fective assistance of counsel claim is raised on direct appeal
when allegations of deficient performance are made with
enough particularity for (1) an appellate court to make a deter-
mination of whether the claim can be decided upon the trial
record and (2) a district court later reviewing a petition for
postconviction relief to be able to recognize whether the claim
was brought before the appellate court. /d.

(a) Failing to Notify Lane
of SORA Duties

Lane has brought to our attention alleged deficiencies
regarding his trial counsel’s advice regarding his SORA duties.
Lane contends the alleged deficiencies justify withdrawal of
his plea. Although the record shows Lane’s trial counsel did
not comment on the question of SORA’s applicability at his
sentencing hearing, the record is silent regarding whether Lane
otherwise received advisements from his trial counsel, includ-
ing compliance features of § 29-4007, at any other time. In this
direct appeal, the record is incomplete on the matter, and we
are unable to determine whether Lane’s trial counsel performed
deficiently regarding advice pertaining to Lane’s SORA duties
in connection with counsel’s advice to enter the plea.

(b) Waiver of Right to Appeal
Because of Plea
As noted above, Lane asserts that his plea of no contest
was the result of ineffective assistance of trial counsel. As
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an additional reason, Lane contends that he was not correctly
advised that by entering a plea of no contest, he would give up
his right to appeal the denial of his motion to suppress. See,
e.g., State v. Payne, 298 Neb. 373, 904 N.W.2d 275 (2017).
Lane argues this is prejudicial because he is now unable to
challenge the denial of his motion to suppress his confession to
incest, in which motion he claims that he relied on statements
by a law enforcement officer implying that to acknowledge the
facts of the incident was not to confess to a crime.

Upon our review, we determine that the record is insuf-
ficient to review Lane’s allegation regarding counsel’s advice
relative to the plea. The nature of Lane’s claim that it was defi-
cient performance for trial counsel to advise him to waive his
right to appeal is entwined with his acceptance of a plea deal,
and on this record, we cannot review the conduct of Lane’s
trial counsel.

VI. CONCLUSION
We affirm Lane’s conviction for incest. However, because
the district court failed to comply with its obligation to notify
Lane of his SORA registration duties, we vacate the sentence
and remand the cause for resentencing. Finally, in this direct
appeal, the record is insufficient to resolve Lane’s claims of
ineffectiveness of trial counsel.
AFFIRMED IN PART, AND IN PART VACATED
AND REMANDED FOR RESENTENCING.
WRIGHT, J., not participating.
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ZWEIBACK FAMILY LIMITED PARTNERSHIP ET AL.,
APPELLEES, V. LINCOLN BENEFIT LIFE COMPANY
AND BRIAN SCHUSTER, APPELLEES, AND
DENNIS TUBBERGEN, APPELLANT.

907 N.W.2d 700

Filed March 2, 2018.  No. S-17-324.

1. Arbitration and Award: Judgments: Appeal and Error. Arbitrability
presents a question of law. On a question of law, an appellate court
reaches a conclusion independent of the court below.

2. Arbitration and Award. A party cannot be required to submit a dispute
to arbitration unless he or she has agreed to do so.

3. Contracts: Arbitration and Award. Arbitration is purely a matter
of contract.

Appeal from the District Court for Douglas County: HOrACIO
J. WHEELOCK, Judge. Affirmed.

Gerald L. Friedrichsen, of Fitzgerald, Schorr, Barmettler &
Brennan, P.C., L.L.O., for appellant.

Edward D. Hotz, of Pansing, Hogan, Ernst & Bachman,
L.L.P., for appellees.

HEeavican, C.J., CASSEL, Stacy, and KELcH, JJ., and BisHoP,
Judge.

Stacy, J.

The district court denied a motion to compel arbitra-
tion, reasoning the agreement to arbitrate “concern[ed] or
relat[ed] to an insurance policy” and thus was unenforceable
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under Nebraska law.! We affirm, although for different
reasons.

FACTS

Eugene M. Zweiback is the named insured under two vari-
able life insurance policies issued by Lincoln Benefit Life
Company (LBL). Zweiback is also the general partner of two
partnerships named as plaintiffs in this lawsuit. Zweiback
alleges that in 2004, he consulted two authorized agents or bro-
kers of LBL, Dennis Tubbergen and Brian Schuster, and told
them he wanted to purchase a life insurance policy. Zweiback
wanted a policy with a one-time premium of approximately
$1 million that would continue to finance the ongoing cost of
insurance during his lifetime and then pay a large benefit upon
his death, regardless of his age.

In 2005, Zweiback applied for and was issued two LBL life
insurance policies; the death benefit of each was $10 million.
Zweiback alleges both Tubbergen and Schuster advised him on
multiple occasions that the LBL policies satisfied Zweiback’s
conditions. Zweiback paid premiums of approximately $1 mil-
lion for the policies, and he alleges Tubbergen and Schuster
received substantial commissions on the sale of the policies.
He also alleges he did not know the policies were variable
life insurance policies or that the ability of the policies to pay
future insurance costs without additional premiums depended
on the performance of underlying investments.

Approximately 1 year later, in October 2006, the face val-
ues of both LBL policies were lowered from $10 million to
$3.5 million. Zweiback alleges this was done after the date
upon which Tubbergen and Schuster would have to return
earned commissions. In June 2012, Zweiback was informed by
LBL that additional premiums were due to keep the policies in
force. Instead of paying additional premiums, Zweiback chose
to reduce the face value of both policies to $2 million.

! Neb. Rev. Stat. § 25-2602.01(f)(4) (Reissue 2016).
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In August 2014, Zweiback and the partnerships (collec-
tively Zweiback) filed an action against LBL, Tubbergen,
and Schuster in the Douglas County District Court. Zweiback
alleges Tubbergen and Schuster fraudulently induced him into
purchasing the LBL life insurance policies by misrepresenting
the nature and terms thereof. The operative amended complaint
alleges claims of fraudulent misrepresentation and fraudulent
concealment against Tubbergen and Schuster and seeks to have
LBL reform or replace the existing policies with ones more
suitable to Zweiback.

In December 2014, all defendants answered, generally deny-
ing the allegations of fraud and misrepresentation and raising
a variety of affirmative defenses. Tubbergen alone raised the
affirmative defense that the action against him was subject to
binding arbitration.

More than 1) years after filing his answer, Tubbergen
filed a motion to compel arbitration. A hearing on the motion
was held in February 2017. The only evidence offered and
received at the hearing was an affidavit authored by Tubbergen.
Attached to the affidavit were two “Investor Profile” agree-
ments executed by Zweiback, both of which contained arbitra-
tion provisions. The terms of the arbitration agreements will be
set out in our analysis.

The investor profiles were apparently part of Tubbergen’s
association with USA Financial Securities and USA Advanced
Planners, both of which appear to be firms registered with the
Securities and Exchange Commission, but neither of which
are parties to this action. The investor profile agreements
were signed by Zweiback in February 2005 and February
2007.

Tubbergen’s affidavit avers that the LBL policies issued
in 2005 were variable life insurance policies required to be
registered by the Securities and Exchange Commission as
securities. His affidavit does not indicate the investor profiles
were a necessary part of either applying for or registering the
LBL policies, but does aver that Tubbergen “submitted [the
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investor profiles] with the applications for the variable insur-
ance products that are the basis for this action.”

On February 22, 2017, the district court entered an order
denying Tubbergen’s motion to compel arbitration. The court
relied on § 25-2602.01(f)(4), which provides, in relevant part,
that an arbitration agreement “concerning or relating to an
insurance policy” is not valid and enforceable. The court
rejected Tubbergen’s argument that the variable life insurance
policies at issue were actually securities and not “insurance
polic[ies]” within the meaning of § 25-2602.01(f)(4).

Tubbergen timely appealed, and we moved the case to our
docket on our own motion.?

ASSIGNMENTS OF ERROR
Tubbergen assigns that the district court erred in (1) deny-
ing his motion to compel arbitration and (2) determining the

investor profiles concerned or related to an insurance policy
within the meaning of § 25-2602.01(f)(4).

STANDARD OF REVIEW
[1] Arbitrability presents a question of law.> On a ques-
tion of law, we reach a conclusion independent of the court
below.*

ANALYSIS
Tubbergen filed his motion to compel arbitration pursu-
ant to both Nebraska’s Uniform Arbitration Act® and the
Federal Arbitration Act.® When a contract containing an arbi-
tration clause involves interstate commerce, issues of federal

2 Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).

3 Speece v. Allied Professionals Ins. Co., 289 Neb. 75, 853 N.W.2d 169
(2014).

4.
5 Neb. Rev. Stat. §§ 25-2601 to 25-2622 (Reissue 2016).
9 US.C. §§ 1to 16 (2012).
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preemption arise and must be analyzed when ruling on a
motion to compel arbitration in order to determine which act
governs the agreement.” And when issues of insurance and
arbitration are presented, the applicability and scope of the
McCarran-Ferguson Act® should also be considered.” The trial
court’s order did not include any such analysis. However, to
resolve this appeal, it is not necessary to engage in a preemp-
tion analysis, because we find there was a failure of proof
regarding the arbitration agreement itself.

[2,3] A party cannot be required to submit a dispute to arbi-
tration unless he or she has agreed to do so.'” Arbitration is
purely a matter of contract,'' and thus, our threshold inquiry
here is whether the record shows that Zweiback agreed to sub-
mit future disputes with Tubbergen to binding arbitration.

Before addressing the merits of this inquiry, we note
Tubbergen has both alleged the existence of and offered evi-
dence of an arbitration agreement signed by Zweiback. This
case is thus factually distinguishable from Pearce v. Mutual
of Omaha Ins. Co.,'* where we lacked jurisdiction over an
appeal from a denial of a motion to compel arbitration. In
Pearce, we held that where no agreement to arbitrate had been
alleged or offered, an order refusing to compel arbitration was
not an appealable order under the Uniform Arbitration Act'

7 See, e.g., Speece, supra note 3; Kremer v. Rural Community Ins. Co., 280
Neb. 591, 788 N.W.2d 538 (2010).

8 15 U.S.C. §§ 1011 to 1015 (2012).
% See, e.g., Speece, supra note 3; Kremer, supra note 7.

10 See, Kelley v. Benchmark Homes, Inc., 250 Neb. 367, 550 N.W.2d 640
(1996), disapproved on other grounds, Webb v. American Employers
Group, 268 Neb. 473, 684 N.W.2d 33 (2004).

W Cornhusker Internat. Trucks v. Thomas Built Buses, 263 Neb. 10, 637
N.W.2d 876 (2002).

12 Pearce v. Mutual of Omaha Ins. Co., 293 Neb. 277, 876 N.W.2d 899
(2016).

13 See § 25-2620(a)(1).
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and was not a final, appealable order under Neb. Rev. Stat.
§ 25-1902 (Reissue 2016). Here, Tubbergen has both alleged
an agreement to arbitrate and offered evidence of the same, so
the concerns present in Pearce are not present here. We con-
clude we have jurisdiction over this appeal,' and we turn our
attention to whether the arbitration agreements in the record
support Tubbergen’s claim that Zweiback agreed to submit
this dispute to arbitration.

The 2005 arbitration agreement provides:

I and USA Financial agree that the following PRE-DISPUTE
AGREEMENT TO BINDING ARBITRATION APPLIES TO ANY AND
ALL CONTROVERSIES arising among USA Financial, USA
Financial’s Related Persons, My Investment Custodian,
and Me or My related interests. All claims or controver-
sies, and any related issues concerning any transaction or
order; or the construction, performance, or breach of this
or any other Agreement with Me whether entered into
prior to, on, or subsequent to the date of this Agreement
... SHALL BE FINALLY AND CONCLUSIVELY DETERMINED BY
BINDING ARBITRATION . . . .

The 2007 arbitration agreement contained the same language,

but referred to “USA Advanced Planners” instead of “USA

Financial.”

It is undisputed that Zweiback signed both the 2005 and
the 2007 arbitration agreements, but whether Tubbergen is a
signatory to, or otherwise is subject to, the arbitration agree-
ments is not evident from either the face of the agreement or
the record. Because arbitration is purely a matter of contract,
we review the arbitration agreements here using basic contract
principles.”” For efficiency, we discuss the terms of the 2005
arbitration agreement, but our analysis applies equally to the
2007 agreement.

14 See, Speece, supra note 3; Webb, supra note 10.
15 Koricic v. Beverly Enters. - Neb., 278 Neb. 713, 773 N.W.2d 145 (2009).
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The 2005 arbitration agreement pertains to disputes between
Zweiback and “USA Financial,” “USA Financial’s Related
Persons,” or Zweiback’s “Investment Custodian.” Tubbergen’s
affidavit does not use or reference the agreement’s vernacular,
and instead avers he was “an officer, member and registered
representative” of USA Financial Securities. There is nothing
in his affidavit, or elsewhere in the record, demonstrating that
Tubbergen was Zweiback’s “Investment Custodian” or one of
“USA Financial’s Related Persons,” as those terms are used in
the arbitration agreement. To the extent “Related Persons,” and
“Investment Custodian” appear to be defined terms, neither the
affidavit nor the attachments provide the definition.

The record is insufficient to demonstrate that the arbitration
agreement between Zweiback and USA Financial Securities
includes disputes between Zweiback and Tubbergen. Without
evidence that Tubbergen is Zweiback’s “Investment Custodian”
or is one of “USA Financial’s Related Persons,” Tubbergen has
not met his burden of proving he is subject to the arbitration
agreement he seeks to enforce.'® The trial court was correct to
deny Tubbergen’s motion to compel arbitration.

CONCLUSION

On the record before us, there is no evidence that the
arbitration agreements between Zweiback and USA Financial
Securities or USA Financial Planners apply to disputes between
Zweiback and Tubbergen. We thus affirm the district court’s
order denying Tubbergen’s motion to compel arbitration.

AFFIRMED.
WRIGHT, MILLER-LERMAN, and FUNKE, JJ., not participating.

1 See RFD-TV v. WildOpenWest Finance, 288 Neb. 318, 849 N.W.2d 107
(2014) (where appellees were not signatories to agreement, appellant
failed to make prima facie showing appellees were subject to arbitration
clause).
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. Jurisdiction: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a
matter of law.

. Juvenile Courts: Jurisdiction: Appeal and Error. In a juvenile case,
as in any other appeal, before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it.

Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902
(Reissue 2016), the three types of final orders which may be reviewed
on appeal are (1) an order which affects a substantial right and which
determines the action and prevents a judgment, (2) an order affecting
a substantial right made during a special proceeding, and (3) an order
affecting a substantial right made on summary application in an action
after judgment is rendered.

Final Orders: Words and Phrases. A substantial right is an essential
legal right, not a mere technical right.

Constitutional Law: Minors. Nebraska law as reflected in Neb. Rev.
Stat. § 43-251.01(7) (Reissue 2016) recognizes that a juvenile has an
essential legal right, and therefore a substantial right, to remain in his or
her home.

Final Orders: Appeal and Error. In analyzing whether a substan-
tial right was affected by a court order, it is not enough that the right
itself be substantial, the effect of the order on that right must also
be substantial.
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7. Final Orders. Whether the effect of an order is substantial depends
on whether it affects with finality the rights of the parties in the sub-
ject matter.

8. Final Orders: Minors: Appeal and Error. Orders which temporarily
suspend a juvenile’s right to stay in the home for a brief period of time
and do not purport to determine the juvenile’s placement with finality do
not affect a substantial right and are therefore not appealable.

Appeal from the Separate Juvenile Court of Lancaster
County: REGGIE L. RYDER, Judge. Appeal dismissed.

Joe Nigro, Lancaster County Public Defender, and Sarah
Safarik for appellant.

Joe Kelly, Lancaster County Attorney, and Margeaux K. Fox
for appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
Zachary B., a juvenile, appeals the order of the separate
juvenile court of Lancaster County which ordered that he be
removed from his family home and placed in Boys Town.
Because the juvenile court’s order was not a final order, we
dismiss this appeal for lack of jurisdiction.

STATEMENT OF FACTS

In March 2016, the juvenile court adjudicated Zachary,
who was born in April 2000, to be a juvenile as defined by
Neb. Rev. Stat. § 43-247(3)(b) (Supp. 2015). Zachary admit-
ted to the State’s charge that he had been truant from school
between the dates of August 12 and December 15, 2015. In
June 2016, Zachary was placed on probation for a period of
15 months, with placement in the family home. The court
ordered that Zachary’s probation was subject to certain terms
and conditions, including, inter alia, that he “[a]ttend school
regularly . . . without truancy or suspension . . ..”
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In January 2017, the State moved to revoke Zachary’s
probation. The State alleged that he had violated conditions
of his probation by failing to attend school regularly and by
failing to cooperate with services arranged by his probation
officer. Zachary admitted to the violations at a hearing held
February 24. In an order entered after the hearing, the juvenile
court found Zachary’s admission to be freely, voluntarily, and
knowingly made and it found that a factual basis existed for
his admission; however, the juvenile court deferred “ruling on
whether or not to revoke [Zachary’s] probation pending the
completion of an updated predisposition report.” The court
continued the case to April 12.

After the hearing on April 12, 2017, the juvenile court
entered an order which stated that “[d]isposition was con-
tinued for good cause.” The court found that since the time
Zachary was placed on probation in June 2016, “numerous
services have been provided to the family, including in-home
counseling and tracker services,” but that “[d]espite those
efforts, [Zachary]| has not been attending school, despite his
family’s belief that he has.” The court found that Zachary
had missed at least 131 of the 152 scheduled days of the cur-
rent school year and that when he did not go to school, he
stayed home. The court also found that the services that had
been provided had been “unsuccessful due to lack of coop-
eration by [Zachary] and/or his family” and that no services
had been identified that would “change the dynamics within
the home.”

The court then found that “[a]ll relevant community-based
services have been utilized and exhausted to assist [Zachary]
and his family.” The court further found that “[m]aintaining
[Zachary] in the home is not only contrary to his health, safety,
and welfare, but it presents a significant risk of harm . . . with
regards to his education and his future” and that if Zachary
remained in the home, “he will not attend school and he will
never graduate high school.” Although the court did not cite
the statute, it appears that these findings were prompted by
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Neb. Rev. Stat. § 43-251.01 (Reissue 2016), which provides in
relevant part:
All placements and commitments of juveniles for eval-
uations or as temporary or final dispositions are subject to
the following:

(7) A juvenile alleged to be a juvenile as described in
subdivision (1), (2), (3)(b), or (4) of section 43-247 shall
not be placed out of his or her home as a dispositional
order of the court unless:

(a) All available community-based resources have
been exhausted to assist the juvenile and his or her fam-
ily; and

(b) Maintaining the juvenile in the home presents a sig-
nificant risk of harm to the juvenile or community.

In the April 12, 2017, order, in addition to reflecting
§ 43-251.01(7), the court cited Neb. Rev. Stat. § 43-286
(Reissue 2016) as authorizing the court to “continue the dis-
position portion of the hearing, from time to time upon such
terms and conditions as the court may prescribe, and place
the juvenile in a suitable family home or institution.” The
court determined that Boys Town was a suitable placement
for Zachary and that such placement was in his best interests.
The court stated that under the authority of § 43-286, it was
“ordering that disposition be continued and that Zachary . . . be
placed at Boys Town as soon as possible” and that he “follow
the rules of Boys Town once placement takes place.” The court
ordered that the hearing on the motion to revoke probation was
continued to June 22.

At the April 12, 2017, hearing, the court orally made
the following comments regarding the effect of the order it
was entering:

I’m not entering final disposition today so this is not
going to be a dispositional Order in that sense. The
law does allow the Court under 43-286 to continue dis-
position from time to time under whatever terms and
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conditions the Court deems to be appropriate based on
the evidence, and as part of that, allow the Court to
place youth outside of the home. . . . I’'m continuing
the matter, ordering him to be placed at Boys Town as
soon as possible, continuing disposition for 60 days. The
family’s still going to be involved in his life. The fam-
ily needs to be part of his life and the goal is for him
then to return home. . . . So I’m continuing the matter,
ordering Boys Town, ordering Zach to follow the rules
at Boys Town and we’ll continue the matter for maybe
60 to 90 days and we’ll address further disposition at the
next hearing.
Zachary appeals the April 12, 2017, order.

ASSIGNMENTS OF ERROR

Zachary generally claims that the juvenile court erred when
it ordered him to be removed from his home, and he specifi-
cally claims that there was insufficient evidence for the juve-
nile court to find under § 43-251.01(7) that all community-
based resources had been exhausted and that maintaining him
in his home presented a significant risk of harm to him or
the community.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter of
law. In re Interest of Becka P. et al., 296 Neb. 365, 894 N.W.2d
247 (2017).

ANALYSIS

[2] In a juvenile case, as in any other appeal, before reach-
ing the legal issues presented for review, it is the duty of an
appellate court to determine whether it has jurisdiction over
the matter before it. /d. The State argues that the order remov-
ing Zachary from his home is not a final, appealable order,
because it was not a final disposition and instead it was a
temporary placement and did not affect a substantial right. In
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contrast, Zachary argues that the order is appealable because
it affected a substantial right and that if he is not allowed to
appeal the order, he will be denied his right to a meaningful
review of the order placing him outside his home if such place-
ment is merely continued in a future disposition. We agree
with the State.

[3] Neb. Rev. Stat. § 43-2,106.01(1) (Reissue 2016) gives
appellate courts jurisdiction to review “[a]ny final order or
judgment entered by a juvenile court . . . .” Under Neb. Rev.
Stat. § 25-1902 (Reissue 2016), the three types of final orders
which may be reviewed on appeal are (1) an order which
affects a substantial right and which determines the action and
prevents a judgment, (2) an order affecting a substantial right
made during a special proceeding, and (3) an order affect-
ing a substantial right made on summary application in an
action after judgment is rendered. In re Interest of Becka P.
et al., supra. Because neither the first type nor the third type
of final orders is applicable in this case, we examine appeal-
ability under the second type. A proceeding before a juvenile
court is a “special proceeding” for appellate purposes, see
id., and therefore, in order to determine whether the April
12, 2017, order is a final order, we must determine whether
the order affected a substantial right. The determination of
appealability in this case, as in other juvenile cases, is a fact-
intensive inquiry.

[4] A substantial right is an essential legal right, not a mere
technical right. /d. We have recognized that the substantial right
of a parent in juvenile proceedings is a parent’s fundamental,
constitutional right to raise his or her child. /n re Interest of
Cassandra B. & Moira B., 290 Neb. 619, 861 N.W.2d 398
(2015). In this case, however, it is the juvenile himself and not
a parent who is appealing the placement order.

We have recognized that as a corollary to a “parent’s right
to the companionship, care, custody, and management of his
or her child,” a child has a “reciprocal right to be raised and
nurtured by a biological or adoptive parent,” and we have
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stated that “establishment and continuance of the parent-
child relationship is the most fundamental right a child pos-
sesses.” In re Guardianship of Benjamin E., 289 Neb. 693,
707, 856 N.W.2d 447, 457 (2014) (Stephan, J., concurring)
(citing In re Guardianship of D.J., 268 Neb. 239, 682 N.W.2d
238 (2004)). However, the record in this case indicates that
Zachary was not being raised and nurtured by a biological or
adoptive parent. Instead, Zachary was living with his aunt,
and for purposes of our review, we determine that this was his
“home” under § 43-251.01(7). For completeness, we note that
his legal guardian was his grandmother, with whom he was
not residing.

[5] With the legal principles recited above in mind, we
must consider whether Zachary has an essential legal right
to stay in his home, which right is independent of his right
to establishment and continuance of the parent-child relation-
ship. The issue to which Zachary assigns error in this case is
the juvenile court’s determination under § 43-251.01(7) that
all community-based resources had been exhausted and that
maintaining him in his home presented a significant risk of
harm to him or the community. We note that subsection (7)
was added to § 43-251.01 as part of 2015 Neb. Laws, L.B.
482, and that subsection (7) requires that a juvenile “shall not
be placed out of his or her home” unless the required findings
are made. The Introducer’s Statement of Intent with regard to
L.B. 482 indicated that the intent of the bill was “to ensure that
juveniles charged with status offenses [including truancy]| are
not treated like criminals” and to “prevent kids charged with
... truancy from being . . . placed in out of home care unless
certain factors are present.” Judiciary Committee, 104th Leg.,
Ist Sess. (Feb. 25, 2015). We determine that Nebraska law as
reflected in § 43-251.01(7) recognizes that a juvenile has an
essential legal right, and therefore a substantial right, to remain
in his or her home.

[6,7] Having determined that a substantial right of Zachary’s
was at issue in this case, we need to determine whether the
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April 12, 2017, order affected that right within the meaning
of § 25-1902(2). In analyzing whether a substantial right was
affected by a juvenile court order, we have stated that it is
not enough that the right itself be substantial, the effect of the
order on that right must also be substantial. See /n re Interest
of Noah B. et al., 295 Neb. 764, 891 N.W.2d 109 (2017). We
further stated that whether the effect of an order is substantial
depends on whether it affects with finality the rights of the
parties in the subject matter. /d.

In juvenile court cases, we have observed that whether an
order affects a substantial right of a parent is dependent upon
both the object of the order and the length of time over which
the parent’s relationship with the juvenile may reasonably
be expected to be disturbed. See In re Interest of Becka P. et
al., 296 Neb. 365, 894 N.W.2d 247 (2017). We stated in such
cases that orders which temporarily suspend a parent’s custody,
visitation, or education rights for a brief period of time do
not affect a substantial right and are therefore not appealable.
We believe that it is prudent to apply a similar analysis here
where the focus is on the juvenile’s right to remain in his or
her home.

[8] As is evident from the foregoing, the substance of an
order placing a juvenile outside his home affects the juve-
nile’s right to stay in the home; however, in determining
whether a substantial right has been affected for final order
purposes, we must also consider the length of time the juve-
nile may reasonably be expected to be deprived of that right.
Similar to our holding with regard to orders that suspend a
parent’s rights, we hold that orders which temporarily sus-
pend a juvenile’s right to stay in the home for a brief period
of time and do not purport to determine the juvenile’s place-
ment with finality do not affect a substantial right and are
therefore not appealable.

Zachary notes that by virtue of the introductory sentence
of § 43-251.01, the requirements of § 43-251.01(7) apply
to all placements of juveniles, whether temporary or final
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dispositions. Zachary contends that because the requirements
must be met in temporary as well as final dispositions of
juveniles, even a temporary order has a substantial effect on a
juvenile’s rights. We do not agree.

We recognize that the requirements of § 43-251.01(7) apply
to a temporary as well as a final disposition and that therefore,
a juvenile court must make the required findings before it
makes a temporary placement. It does not necessarily follow
that the temporary order is appealable.

To determine appealability, we must determine whether the
April 21, 2017, order which temporarily suspended Zachary’s
right to stay in his home for a brief period of time affected
that right with finality and had a substantial effect on that
right. We note in this regard we have recognized that as a
general matter, a juvenile court has continuing authority to
change the custody or care of a juvenile under its jurisdiction
when doing so is in the juvenile’s best interests, but that such
ability to potentially change a placement at some future point
“has no bearing on whether [a specific placement] order is
final and appealable.” In re Interest of Karlie D., 283 Neb.
581, 587, 811 N.W.2d 214, 221 (2012). We cited this proposi-
tion in In re Interest of Cassandra B. & Moira B., 290 Neb.
619, 626, 861 N.W.2d 398, 404 (2015), when we determined
that an order was not temporary where the “order gave no
indication that the court would revisit this issue prior to the
next review hearing scheduled . . . approximately 6 months in
the future.”

In contrast to In re Interest of Cassandra B. & Moira B.,
in this case, the court indicated that it intended to revisit
Zachary’s placement more immediately and continued the dis-
position for 60 days. In the April 12, 2017, order, the court
stated it was continuing disposition of the matter to June 22
and that it was making the placement pursuant to § 43-286,
which authorized the court to continue disposition from time
to time and place the juvenile in a suitable family home or
institution. The language of the order is reinforced by the
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court’s statements at the hearing, in which the court indicated
that it had authority under § 43-286, that it was not entering
final disposition, that it was placing Zachary at Boys Town
and continuing disposition for 60 days, that it would address
further disposition at that next hearing, and that the goal was
for Zachary to return to his home.

Thus, in the order and the associated comments at the hear-
ing, the juvenile court in the present case made clear that it
intended the April 12, 2017, order to be temporary in nature
and that it planned to revisit the issue of an appropriate place-
ment for Zachary at the June 22 hearing. Cf. In re Interest
of Becka P. et al., 296 Neb. 365, 894 N.W.2d 247 (2017)
(concluding that order was not temporary and therefore was
appealable, because neither language of order nor court’s
remarks on record denoted temporary interruption of par-
ents’ rights). The order did not substantially affect Zachary’s
right to home placement, and it was not a final order under
§ 25-1902(2).

CONCLUSION
Because the April 12, 2017, order is not a final order, we do
not have jurisdiction of this appeal. Accordingly, we dismiss
the appeal for lack of jurisdiction.
APPEAL DISMISSED.
WRIGHT, J., not participating.
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IN RE INTEREST OF DANA H., A CHILD
UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE,

v. DANA H., APPELLANT.

907 N.W.2d 730

Filed March 2, 2018. No. S-17-612.

. Juvenile Courts: Appeal and Error. An appellate court reviews juve-
nile cases de novo on the record and reaches a conclusion independently
of the juvenile court’s findings.

. Jurisdiction: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a
matter of law.

. Juvenile Courts: Jurisdiction: Appeal and Error. In a juvenile case,
as in any other appeal, before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it.

. Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902
(Reissue 2016), the three types of final orders which may be reviewed
on appeal are (1) an order which affects a substantial right and which
determines the action and prevents a judgment, (2) an order affecting
a substantial right made during a special proceeding, and (3) an order
affecting a substantial right made on summary application in an action
after judgment is rendered.

. Juvenile Courts: Final Orders: Appeal and Error. A proceeding
before a juvenile court is a “special proceeding” for appellate purposes.
. Final Orders: Words and Phrases: Appeal and Error. A substantial
right is an essential legal right, not a mere technical right. But, for pur-
poses of appeal, it is not enough that the right itself be substantial; the
effect of the order on that right must also be substantial.

. Minors: Proof. The exhaustion requirement of Neb. Rev. Stat.
§ 43-251.01(7)(a) (Reissue 2016) demands evidence establishing that
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no other community-based resources have a reasonable possibility for
success or that all options for community-based services have been thor-
oughly considered and none are feasible.

8. : . The requirement of Neb. Rev. Stat. § 43-251.01(7)(b)
(Reissue 2016) of a significant risk of harm to a juvenile is satisfied by
a showing of a reasonable likelihood that the juvenile will suffer a mate-
rial or tangible detriment.

Appeal from the Separate Juvenile Court of Lancaster
County: LINDA S. PORTER, Judge. Affirmed.

Joe Nigro, Lancaster County Public Defender, and Mark D.
Carraher for appellant.

Joe Kelly, Lancaster County Attorney, and Maureen E.
Lamski for appellee.

Heavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JI.

CASSEL, .
[. INTRODUCTION

Dana H. timely appeals from two interim juvenile court
orders, one dictating an out-of-home placement and another
continuing it. The appeal presents two issues. First, was it
taken from a final order? It was, because the placement order
substantially affected a substantial right for an indefinite
duration. Second, did the placement orders comply with the
statutory requirements of (1) exhaustion of “[a]ll available
community-based resources” and (2) “significant risk of
harm to the juvenile or community”” from maintaining in-
home placement? After interpreting the statute, we conclude
the placement complied with both requirements. Therefore,
we affirm.

! Neb. Rev. Stat. § 43-251.01(7)(a) (Reissue 2016).
2§ 43-251.01(7)(b).
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II. BACKGROUND

In October 2014, the State filed a supplemental petition
alleging that as a juvenile, Dana unlawfully possessed a switch-
blade knife in violation of a city ordinance. The separate juve-
nile court found the allegations to be true by proof beyond a
reasonable doubt and determined that Dana was a juvenile as
defined by Neb. Rev. Stat. § 43-247(1) (Supp. 2015). Dana
unsuccessfully appealed his adjudication, and no disposition
order was entered.’

While the appeal was pending, the State filed a second
supplemental petition alleging that Dana was habitually tru-
ant from school. Dana entered a plea of no contest, and the
separate juvenile court found the allegations to be true by proof
beyond a reasonable doubt. Final disposition on the second
supplemental petition was consolidated with disposition of
the supplemental petition. The court continued the matter and
entered interim orders.

The court entered numerous successive interim orders, con-
tinuing prior orders and requiring further in-home services to
Dana and his parents, with whom he resided. After the in-home
services proved ineffective, the court ordered placement at
Omaha Home for Boys as soon as placement was available.
It specifically found that reasonable efforts were made and
all available community resources expended to maintain Dana
in his home and that it would be contrary to Dana’s welfare
to remain in the home due to his refusal to attend school or
cooperate with the offered in-home services. The juvenile
court continued this interim order and continued the disposi-
tional hearing.

Dana appealed, and we moved the case to our docket.*

3 See In re Interest of Dana H., No. A-15-246, 2015 WL 7733998 (Neb.
App. Dec. 1, 2015) (selected for posting to court website).

* See Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).
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III. ASSIGNMENTS OF ERROR
Dana assigns, restated, that the juvenile court erred when it
ordered him to be removed from his family home when there
was insufficient evidence that all community-based resources
had been exhausted and that maintaining him in his fam-
ily home presented a significant risk of harm to him or
the community.

IV. STANDARD OF REVIEW
[1] An appellate court reviews juvenile cases de novo on
the record and reaches a conclusion independently of the
juvenile court’s findings.’
[2] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter
of law.®

V. ANALYSIS

1. JURISDICTION

[3] The State argues that the interim orders providing for
placement of Dana in a group home were not final, appeal-
able orders. In a juvenile case, as in any other appeal, before
reaching the legal issues presented for review, it is the duty
of an appellate court to determine whether it has jurisdiction
over the matter before it.’

Our opinion in In re Interest of Zachary B.® accurately sets
forth the analysis for the finality of orders in juvenile court
proceedings. And as discussed in that case, it is necessarily a
fact intensive inquiry.

[4] Under Neb. Rev. Stat. § 25-1902 (Reissue 2016), the
three types of final orders which may be reviewed on appeal

5 In re Interest of Lilly S. & Vincent S., 298 Neb. 306, 903 N.W.2d 651
(2017).

® In re Interest of Zachary B., ante p. 187, 907 N.W.2d 311 (2018).
7 In re Interest of Becka P. et al., 296 Neb. 365, 894 N.W.2d 247 (2017).
8 In re Interest of Zachary B., supra note 6.
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are (1) an order which affects a substantial right and which
determines the action and prevents a judgment, (2) an order
affecting a substantial right made during a special proceeding,
and (3) an order affecting a substantial right made on summary
application in an action after judgment is rendered.’” Here, only
the second type could apply.

[5,6] A proceeding before a juvenile court is a “special
proceeding” for appellate purposes.'” And a substantial right
is an essential legal right, not a mere technical right.!"!" But,
for purposes of appeal, it is not enough that the right itself be
substantial; the effect of the order on that right must also be
substantial.'?

Here, our analysis differs somewhat from the situation in
In re Interest of Zachary B. There, because the juvenile was
not residing with a parent, the juvenile court’s interim order
affected only a purely statutory right to remain in his home.
Moreover, the order’s effect upon the right was not substan-
tial.'* Here, the same statutory right applied. But because Dana
was residing with his parents, a constitutionally protected right
also applied.' And the situation here also differed in that the
effect of the order on those rights was substantial.

In this regard, we are guided in our analysis by our decision
in In re Interest of Becka P. et al.’® In that case, we reviewed
the language of a juvenile court’s orders appointing an educa-
tional surrogate and the court’s remarks on the record to find
an appealable order where there was no limit on the duration
or scope of the educational surrogate’s appointment. Here, the

° In re Interest of Becka P. et al., supra note 7.

0 1d.

" See id.

12 See In re Interest of Noah B. et al., 295 Neb. 764, 891 N.W.2d 109 (2017).
13 See, § 43-251.01(7); In re Interest of Zachary B., supra note 6.

4 See In re Guardianship of D.J., 268 Neb. 239, 682 N.W.2d 238 (2004).

15 In re Interest of Becka P. et al., supra note 7.
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juvenile court’s remarks likewise indicated no limit on the
duration of the out-of-home placement.

Theoretically, the juvenile court could change its mind
about placement upon entering a dispositional order. But the
court stated that it wanted “to make sure that [Dana is] settled
into the program before we enter final disposition.” This dem-
onstrated that it intended the order to be of indefinite duration
and to be continued in the final disposition. Indeed, the court’s
record reveals a practice of simply continuing or modifying
prior interim orders, by continuing the dispositional hearing
12 times over the course of a year before it entered the orders
at issue.

Evidence of the average length of placements at the Omaha
Home for Boys provides little help in our analysis. The record
establishes that the average length of stay was anywhere
between 6 to 14 months. Six months might suggest a mere
temporary effect, but an out-of-home placement of 14 months
would substantially affect Dana’s right to reside in his family
home with his parents. We cannot say that the order contem-
plated only a temporary, short-term placement.

Because the effect of the juvenile court’s order authoriz-
ing placement with the Omaha Home for Boys appears to be
of indefinite duration and significantly affects a substantial
right, it was a final, appealable order under § 25-1902. We
now proceed to consider the merits of the error assigned
on appeal.

2. MERITS

Dana assigns that the juvenile court erred in removing him
from his family home. He argues that the relevant statutory
requirements were not met, because there was insufficient evi-
dence that all community-based resources had been exhausted
and that maintaining him in his family home presented a sig-
nificant risk of harm to him or the community. After a review
of the statute and the record, we disagree.
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(a) Exhaustion of All Available
Community-Based Resources
The key subsection provides:
A juvenile alleged to be a juvenile as described in subdi-
vision (1), (2), (3)(b), or (4) of section 43-247 shall not be
placed out of his or her home . . . unless:
(a) All available community-based resources have been
exhausted to assist the juvenile and his or her family; and
(b) Maintaining the juvenile in the home presents a
significant risk of harm to the juvenile or community.'¢
The interpretation of this particular statute is an issue of
first impression. But in an earlier case,'” we considered a
similar statutory requirement. There, the statute allowed for
the commitment of a juvenile to a youth rehabilitation and
treatment center—a more restrictive placement than the one
at issue here—only after the juvenile has exhausted “all levels
of probation supervision and options for community-based
services.”!8
This comparable requirement “[did] not imply that a juve-
nile court must ensure that every conceivable probationary
condition has been tried and failed.”" Instead, the statute
required a careful review of the juvenile’s file and record,
after which the Office of Probation Administration must report
“whether any such untried conditions of probation or commu-
nity-based services have a reasonable possibility for success
or that all levels of probation and options for community-
based services have been studied thoroughly and that none
are feasible.”?

16§ 43-251.01(7).
7 In re Interest of Nedhal A., 289 Neb. 711, 856 N.W.2d 565 (2014).
8 Neb. Rev. Stat. § 43-286(1)(b)(ii) (Supp. 2013).

Y In re Interest of Nedhal A., supra note 17, 289 Neb. at 716, 856 N.W.2d at
569.

2 1d.
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[7] We apply the same interpretation to the statute before
us. The exhaustion requirement of § 43-251.01(7)(a) demands
evidence establishing that no other community-based resources
have a reasonable possibility for success or that all options for
community-based services have been thoroughly considered
and none are feasible. The evidence in the record satisfied
this requirement.

The juvenile probation officer assigned to work with Dana
testified that Dana had been under probation supervision for
several years without improving his school attendance. The
officer testified that Dana had not cooperated with “tracker
services” or evening reporting services and had minimally
cooperated with the provided intensive family preservation
services. He testified that there were no other appropriate or
necessary services available to address Dana’s school attend-
ance issues. And although Dana argues that there were other
in-home community services available, the record demon-
strates that similar services had not been successful.

In the same way as in the earlier case, we decline to inter-
pret § 43-251.01(7) to require services that have already been
proven to be unsuccessful. The record establishes that other
options for community-based services were thoroughly con-
sidered but deemed inappropriate or unnecessary. Accordingly,
we find that the available community-based resources were
“exhausted” within the meaning of the statute.

(b) Significant Risk of Harm

Regarding the second requirement, Dana argues that he did
not pose a significant risk to the community or to himself and
that his truancy did not amount to a significant risk of harm to
himself. The State did not argue that Dana posed a significant
risk of harm to the community. But we disagree with Dana’s
argument that his behavior posed no significant risk of harm
to himself. He interprets “harm” too narrowly and disregards
the juvenile court’s authority and statutory duty to issue orders
in the child’s best interests.
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[8] We understand “harm” to encompass not only physical
injury and hurt, but also any “material or tangible detriment.”!
Thus, the requirement of § 43-251.01(7)(b) of a significant risk
of harm to a juvenile is satisfied by a showing of a reasonable
likelihood that the juvenile will suffer a material or tangible
detriment. Here, the juvenile court found Dana to be at seri-
ous risk of harm and detriment due to his refusal to attend
school and develop basic life skills while living in the family
home. This finding is consistent with the public policy behind
the compulsory education statutes?> and the juvenile court’s
jurisdiction to intercede where a juvenile is habitually truant
or otherwise has his or her educational needs neglected by a
parent or guardian.?

Before ordering out-of-home placement, the juvenile court
made the correct statutory findings. These findings were sup-
ported by the evidence. Upon our de novo review, we find no
merit to Dana’s arguments.

VI. CONCLUSION
For the reasons set forth above, the orders of the juvenile
court are affirmed.
AFFIRMED.
WRIGHT, J., not participating.

2! Black’s Law Dictionary 832 (10th ed. 2014) (defining “harm”).
22 See Neb. Rev. Stat. § 79-201 et seq. (Reissue 2014).

2 See In re Interest of Becka P. et al., supra note 7 (finding juvenile court
had statutory authority to appoint educational surrogate to direct education
of children within meaning of § 43-247(3)(a)). See, also, In re Interest of
Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014) (finding juvenile at
risk for harm and within meaning of child neglect statute due to missing
school).
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regarding custody, child support, division of property, alimony, and
attorney fees.

Evidence: Appeal and Error. In a review de novo on the record, an
appellate court is required to make independent factual determina-
tions based upon the record, and the court reaches its own independent
conclusions with respect to the matters at issue. When evidence is in
conflict, the appellate court considers and may give weight to the fact
that the trial court heard and observed the witnesses and accepted one
version of the facts rather than another.

Property Division. With some exceptions, the marital estate does
not include property acquired by one of the parties through gift or
inheritance.

Modification of Decree: Divorce: Child Custody. If trial evidence
establishes a joint physical custody arrangement, courts will so construe
it, regardless of how prior decrees or court orders have characterized
the arrangement.

Waiver: Appeal and Error. Whether a party waived his or her right to
appellate review is a question of law.

Judgments: Appeal and Error. When reviewing questions of law,
an appellate court resolves the questions independently of the lower
court’s conclusions.

Estoppel. The doctrine of equitable estoppel is applied to transactions
in which it is found that it would be unconscionable to permit a person
to maintain a position inconsistent with one in which he or she has
acquiesced or of which he or she has accepted any benefit.

Divorce: Judgments: Waiver: Appeal and Error. A spouse who
accepts the benefits of a divorce judgment does not waive the right to
appellate review under circumstances where the spouse’s right to the
benefits accepted is conceded by the other spouse, the spouse was enti-
tled as a matter of right to the benefits accepted such that the outcome
of the appeal could have no effect on the right to those benefits, or the
benefits accepted are pursuant to a severable award which will not be
subject to appellate review.

Contempt: Appeal and Error. In a civil contempt proceeding where
a party seeks remedial relief for an alleged violation of a court order,
an appellate court employs a three-part standard of review in which (1)
the trial court’s resolution of issues of law is reviewed de novo, (2) the
trial court’s factual findings are reviewed for clear error, and (3) the trial
court’s determinations of whether a party is in contempt and of the sanc-
tion to be imposed is reviewed for abuse of discretion.

Courts: Restitution: Contempt. Through its inherent powers of con-
tempt, a court may order restitution for damages incurred as a result of
failure to comply with a past order.
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18. Contempt. Civil contempt proceedings are instituted to preserve and
enforce the rights of private parties to a suit when a party fails to com-
ply with a court order made for the benefit of the opposing party.

Petition for further review from the Court of Appeals,
Mooreg, Chief Judge, and RiepmaNN and BisHop, Judges, on
appeal thereto from the District Court for Lancaster County,
STEVEN D. BUrNS, Judge. Judgment of Court of Appeals in No.
S-16-054 affirmed in part, and in part reversed and remanded
with directions.

Appeal from the District Court for Lancaster County:
STEVEN D. BUurNs, Judge, and KAREN FLOWERS, Judge, Retired.
Judgment in No. S-16-793 affirmed.

David P. Kyker for appellant in Nos. S-16-054 and S-16-793.
Brad Sipp for appellant in No. S-16-054.

Sally A. Rasmussen, of Mattson Ricketts Law Firm, for
appellee.

HEeavican, C.J., MILLER-LERMAN, CasseL, KELcH, and
FuNkeE, JJ.

CASSEL, J.
I. INTRODUCTION

These two appeals, which have been consolidated in this
court, stem from marital dissolution proceedings. One chal-
lenged the district court’s decree, and is before us on further
review of a Nebraska Court of Appeals’ decision.! Primarily,
we disagree with the Court of Appeals’ determination that a
district court must state specific findings in order to set aside
or modify a referee’s report authorized by chapter 25 of the
Nebraska Revised Statutes (Chapter 25)* as clearly against
the weight of the evidence. In this appeal, we affirm in part,

' Becher v. Becher, 24 Neb. App. 726, 897 N.W.2d 866 (2017).

2 See Neb. Rev. Stat. §§ 25-1129 to 25-1137 (Reissue 2016) (authorizing
trial by referee).
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and in part reverse and remand with directions. The assigned
errors in the second appeal, flowing from contempt proceed-
ings, lack merit. In that appeal, we affirm.

II. BACKGROUND

1. ApPEAL No. S-16-054
Mark A. Becher and Sonia Becher were married for 21
years before Sonia filed a complaint for dissolution of mar-
riage in 2013. Because they could not agree to the valuation
and division of their vast marital estate or to the award of child
custody, child support, alimony, and attorney fees and costs,
they agreed to have these issues tried before a court-appointed

referee. The consent cited § 25-1129 et seq.

(a) District Court Proceedings

After a 14-day trial, the referee submitted a report describ-
ing its findings of fact on uncontested issues and its “analy-
sis and recommendations” which are set forth in more detail
below. Both parties initially filed exceptions to the report, but
Mark later withdrew his. Therefore, only Sonia’s exceptions
and the voluminous record produced at trial were submitted to
the district court on review of the referee’s report.

The district court entered a final decree in December 2015
in which it adopted some of the referee’s factual findings and
recommendations and set forth its own findings and conclu-
sions on other issues. Specific findings and conclusions are
discussed in our analysis.

(b) Appeal to Court of Appeals

Mark timely appealed and challenged the district court’s
review and consideration of the referee’s report. He assigned
error to certain findings of the court regarding the classifica-
tion, valuation, and division of the parties’ assets and debts;
custody and parenting time; child support; alimony; and attor-
ney fees. Sonia cross-appealed and assigned error to the court’s
allocation of holiday parenting time and its failure to classify
certain property as nonmarital.
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The Court of Appeals found several of Mark’s assigned
errors had been waived pursuant to the acceptance of benefits
doctrine and for failure to take exception to the referee’s report.
After concluding that the majority of the issues were preserved
for appeal, it addressed the remaining assigned errors concern-
ing the district court’s revisions of the referee’s report.

The Court of Appeals reviewed Nebraska precedents which
generally provided that a referee’s findings are treated like a spe-
cial verdict and can be set aside only where it is “‘clearly against
the weight of the evidence.””® However, the court also relied on
a case from the District Court of Appeal of Florida* to find that a
trial court must explicitly determine that a referee’s findings are
clearly against the weight of the evidence before setting aside or
modifying a referee’s report. With this new standard, the Court
of Appeals concluded that the district court failed to apply the
correct standard of review. The Court of Appeals then vacated
those portions of the decree where the district court made find-
ings and conclusions that were inconsistent with the referee’s
report and modified it to incorporate the findings and conclu-
sions of the referee.’

We granted Mark’s and Sonia’s petitions for further review
to address the correct standard of review owed to the findings
and recommendations of court-appointed referees.

2. AppEAL No. S-16-793
While the first appeal was pending before the Court of
Appeals, Mark and Sonia each filed cross-motions for orders

3 Brown v. O’Brien, 4 Neb. 195, 198 (1876). See, also, Mid America Agri
Products v. Rowlands, 286 Neb. 305, 835 N.W.2d 720 (2013) (reviewing
recommended findings of special master appointed by Nebraska Supreme
Court); Larkin v. Ethicon, Inc., 251 Neb. 169, 556 N.W.2d 44 (1996)
(reviewing recommended findings of special master appointed by Nebraska
Supreme Court); Hodges v. Graham, 71 Neb. 125, 98 N.W. 418 (1904);
Gibson v. Gibson, 24 Neb. 394, 39 N.W. 450 (1888).

4 Kalmutz v. Kalmutz, 299 So. 2d 30 (Fla. App. 1974).

5 Becher v. Becher, supra note 1.
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to show cause, alleging numerous violations of the district
court’s decree. Because the parties contest only a few of the
findings of contempt, only those allegations and findings rel-
evant to this appeal are set forth.

Sonia alleged that Mark entered her residence uninvited,
caused damage to the residence, and removed personal prop-
erty that was not awarded to him under the decree. She fur-
ther alleged that he repeatedly entered one of her commercial
buildings without authorization, caused damage to the prop-
erty, and removed property from the building that was not
awarded to him under the decree.

Mark alleged that Sonia failed to deliver certain personal
property awarded to him under the decree. At the hearing,
Sonia admitted to having sold certain items awarded to Mark,
but maintained that several of the listed items were actually
awarded to her. She alleged that she did not have any of the
other items of property.

The district court entered orders of contempt against both
Mark and Sonia. The court did not make any findings as to
whether Mark entered Sonia’s home or commercial building
unauthorized, caused damage to the properties, or otherwise
removed property from those locations. Rather, it disposed
of these allegations with a blanket denial of all other relief
requested. In its order of contempt against Sonia, the court
found that she willfully and contumaciously failed to com-
ply with the decree requiring she turn over all the property
listed. Instead of ordering that she turn over the property, the
court entered a judgment against Sonia and required that she
pay $2,500 as “compensation for the property she did not
turn over.”

Mark timely appealed, and Sonia cross-appealed. We
moved the appeal to our docket® and consolidated the appeal
with the appeal in case No. S-16-054 for oral argument and
disposition.

¢ See Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).
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III. ASSIGNMENTS OF ERROR

In appeal No. S-16-054, the dissolution proceeding, Mark
assigns that the Court of Appeals erred in (1) finding that he
waived his right to appeal the award of three commercial prop-
erties to Sonia, because he quitclaimed the deeds to Sonia in
compliance with the district court’s decree; (2) adopting the
referee’s determination of custody and parenting time instead
of remanding the issues to consider new developments in the
18 months the appeal has been pending; and (3) not remanding
for further hearing to conduct a complete accounting.

Sonia assigns that the Court of Appeals erred in (1) applying
its standard of review and (2) concluding that the acceptance of
benefits doctrine did not bar Mark’s appeal as it relates to the
division of property.

In appeal No. S-16-793, the civil contempt proceeding,
Mark assigns that the district court (1) erred in modifying its
decree of dissolution while the appeal of the decree was pend-
ing, (2) abused its discretion in ordering Sonia to pay restitu-
tion for selling or retaining personal property awarded to Mark
in an amount less than the value of the property, and (3) abused
its discretion and violated Mark’s right to due process in refus-
ing to permit Mark to offer evidence or otherwise rebut Sonia’s
evidence in support of her motion for contempt.

Sonia cross-appeals and assigns that the district court erred
in failing to find Mark in contempt for (1) his unauthorized
entry into Sonia’s home and the damage he caused while at the
home and (2) his unauthorized entry into Sonia’s commercial
building and the removal of property not awarded to him in
the decree.

IV. ANALYSIS

1. STANDARD OF REVIEW OF CHAPTER 25
REFEREE’S REPORT
Sonia argues that the Court of Appeals incorrectly applied
its standard of review, because it “took issue with the fact that
the trial judge had not specifically stated the referee’s report



-213 -

299 NEBRASKA REPORTS
BECHER v. BECHER
Cite as 299 Neb. 206

(in certain, limited respects) was ‘against the weight of the
evidence.””” We agree. In addressing this assignment of error,
it is first necessary to clarify the standard of review owed to
a court-appointed referee’s findings. Because the referee in
this case additionally made findings and recommendations as
to child custody, child support, and alimony, it is also neces-
sary to discuss the effect of the child support referce statutes®
and the Parenting Act.’ This requires statutory interpretation.
Therefore, we begin by recalling basic guiding principles of
statutory interpretation.

[1,2] Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.'® It is not within the province of the
courts to read a meaning into a statute that is not there or to
read anything direct and plain out of a statute.!!

(a) District Court’s Standard of Review

(i) Chapter 25 Referee Statutes

[3] Our civil procedure statutes have provided for trial by
referee since Nebraska became a state.'” But we have been
unable to find a reported decision where this procedure has
been used in a divorce case since 1888.!3 Prior to the adoption
of Nebraska’s no-fault divorce statute in 1972.'* our divorce
statute stated that suits for divorce “shall be conducted in
the same manner as other suits in courts of equity.”’> But our

7 Brief for appellee in support of petition for further review at 3.

8 Neb. Rev. Stat. §§ 43-1608 to 43-1613 (Reissue 2016 & Supp. 2017).
 Neb. Rev. Stat. §§ 43-2920 to 43-2943 (Reissue 2016 & Supp. 2017).
10 Jill B. v. State, 297 Neb. 57, 899 N.W.2d 241 (2017).

" In re Guardianship of Kaiser, 295 Neb. 532, 891 N.W.2d 84 (2017).
12 See Rev. Stat. §§ 299 to 306 (1867).

13 See Gibson v. Gibson, supra note 3.
14 See 1972 Neb. Laws, L.B. 820.

15 Neb. Rev. Stat. § 42-307 (Reissue 1968).
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current divorce statutes contain no such language. It is an
open question whether the Legislature intended the Chapter 25
referee provisions to apply to a dissolution action. But even if
doing so was error, it was one invited by the parties. Generally,
a party cannot complain of error which the party has invited
the court to commit.'® Thus, we assume that a Chapter 25 ref-
eree may be appointed in a dissolution action, and turn to the
specific issue presented here.

Section 25-1131 provides the relevant standard of review for
a general court-appointed referee’s findings:

The trial before referees is conducted in the same
manner as a trial by the court. . . . They must state the
facts found and the conclusions of law, separately, and
their decision must be given, and may be excepted to
and reviewed in like manner. . . . When the reference
is to report the facts, the report has the effect of a spe-
cial verdict.

(Emphasis supplied.) By its plain language, a Chapter 25 ref-
eree’s factual findings are entitled to some deference. This is
in line with our historical standard of review for the recom-
mended findings of special masters appointed by this court
pursuant to § 25-1129."7 But without similar language limiting
the district court’s review of a referee’s conclusions or recom-
mendations, we decline to read such language into the statute.
Therefore, we conclude that the district court owed no defer-
ence to the referee’s conclusions or recommendations.

[4] Our case law establishes that the recommended factual
findings of a special master have the effect of a special verdict,
and the report upon questions of fact, like the verdict of a jury,
will not be set aside unless clearly against the weight of the
evidence."® The recommended factual findings of the referee
were entitled to the same treatment.

1 Burcham v. Burcham, 24 Neb. App. 323, 886 N.W.2d 536 (2016).
17 See cases cited supra note 3 and accompanying text.

8 See, e.g., Mid America Agri Products v. Rowlands, supra note 3.
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[5] But the Court of Appeals went further. It reasoned that
because the district court did not make an explicit determi-
nation on the record that the findings were against the clear
weight of the evidence, it did not give deference to rec-
ommended factual findings."” However, § 25-1131 does not
require a district court reviewing a referee’s decision to make
specific findings. Our divorce statutes do not require specific
findings in the division of property,” except a finding whether
a property settlement agreement is or is not unconscionable.?!
That is not to say that specific findings are not helpful. In
some instances, we have stated that they would have been.?
But even where our civil procedure code mandates specific
findings, it does so only upon a party’s request.”* Our case
law teaches that unless a statute requires specific findings or
we mandated them as a matter of case law, explicit findings
are not required.”* Because nothing in the plain language of
§ 25-1131 requires such explicit findings, a district court may
implicitly find that a referee’s findings are against the clear
weight of the evidence.

(ii) Child Support Referee Statutes
Having determined the correct standard of review for a
referee’s factual findings, we must now harmonize the appar-
ently conflicting standard espoused in the child support ref-
eree statutes.

Becher v. Becher, supra note 1.

20 See Neb. Rev. Stat. §§ 42-365 and 42-366 (Reissue 2016).

21 See § 42-366(2) to (4).

2 See, e.g., Liming v. Liming, 272 Neb. 534, 723 N.W.2d 89 (2006).

2 See Neb. Rev. Stat. § 25-1127 (Reissue 2016).

2 See, e.g., State v. Rogers, 297 Neb. 265, 899 N.W.2d 626 (2017) (specific
factual findings not required to justify sentence even where factors are
enumerated by statute); State ex rel. Amanda M. v. Justin T., 279 Neb. 273,
777 N.W.2d 565 (2010) (specific finding not required in creating parenting
plan under Parenting Act); Jacox v. Pegler, 266 Neb. 410, 665 N.W.2d 607

(2003) (encouraging but not requiring specific findings on record at each
step of Batson challenge).
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[6] The child support referee statutes allow a trial court
to refer a case involving the establishment, modification,
enforcement, and collection of child, spousal, or medical sup-
port and protection orders to a court-appointed child support
referee.”> Like Chapter 25 referees, child support referees
must submit a written report containing findings of fact and
recommendations to the trial court, which may be excepted
to by the parties.’® But, the trial court owes no deference to
these findings and recommendations and “may accept or reject
all or any part of the report and enter judgment based on the
court’s own determination.”” This necessarily conflicts with
the Chapter 25 referee statutes. To the extent there is a con-
flict between two statutes on the same subject, the specific
statute controls over the general.”® Accordingly, the standard
of review for the findings and recommendations of child sup-
port referees directs the district court’s review of findings and
recommendations on the issues of child support, including
payment of reasonable education expenses,?’ and spousal sup-
port or alimony.

(iii) Parenting Act

[7] The referee’s report also included recommended find-
ings of fact related to child custody and a proposed parenting
plan. These recommended findings are subject to the standard
of review in § 25-1131, but the proposed parenting plan is
subject to the Parenting Act. The Parenting Act provides that a
court rule may provide for the parenting plan to be developed
by the parties or their counsel, a court conciliation program,
an approved mediation center, or a private mediator.** Though

2 See § 43-1609(1).

26§ 43-1612(3).

27 § 43-1613 (emphasis supplied).

8 SFI Ltd. Partnership 8 v. Carroll, 288 Neb. 698, 851 N.W.2d 82 (2014).
2 Neb. Rev. Stat. § 42-369(3) (Reissue 2016).

30§ 43-2929(1).
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it does not specifically provide that a court-appointed referee
may propose a parenting plan, no one has challenged the ref-
eree’s authority to propose a parenting plan. But, regardless of
the referee’s authority, a trial court has an independent respon-
sibility to determine questions of custody and visitation of
minor children according to their best interests, which respon-
sibility cannot be controlled by an agreement or stipulation of
the parties.’!

A court is required to review a parenting plan and determine
if it meets the requirements of the Parenting Act and if is in the
best interests of the minor child or children. If the parenting
plan lacks any of the elements required by the act or is not in
the child’s best interests, the court shall modify and approve
the parenting plan as modified, reject the parenting plan and
order the parties to develop a new parenting plan, or reject
the parenting plan and create a parenting plan that meets all
the required elements and is in the best interests of the child.*
However, if the court rejects a parenting plan, it must provide
written findings as to why the parenting plan is not in the best
interests of the child.*

This multiplicity of review standards counsels against using
Chapter 25 referees routinely in dissolution actions. And it may
explain why 130 years have passed since the last reported deci-
sion documenting its use.

(b) Appellate Court

Standard of Review
[8] Although the district court’s review of the referee’s
report was necessarily complicated by the effect of these differ-
ent statutes, the standard of review on appeal remains the same.
In a marital dissolution action, an appellate court reviews the
case de novo on the record to determine whether there has

31 See Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007).
32§ 43-2935(1).
3 See § 43-2923(4).
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been an abuse of discretion by the trial judge.** This standard
of review applies to the trial court’s determinations regarding
custody, child support, division of property, alimony, and attor-
ney fees.

[9] In a review de novo on the record, an appellate court
is required to make independent factual determinations based
upon the record, and the court reaches its own independent
conclusions with respect to the matters at issue.’* However,
when evidence is in conflict, the appellate court considers
and may give weight to the fact that the trial court heard and
observed the witnesses and accepted one version of the facts
rather than another.’” In this case, the appellate court would
give weight to the fact that the court-appointed referee heard
and observed the witnesses and accepted one version of the
facts rather than another.

(c) Application of Standard of Review

Because the Court of Appeals did not correctly apply its
standard of review, we must review the district court’s decree
for an abuse of discretion, keeping in mind the multifaceted
standard of review that the district court was to apply to the
referee’s report.

The Court of Appeals correctly concluded that Mark waived
any challenge where the district court came to the same con-
clusion as a referee, because he withdrew his exceptions to
the referee’s report. Therefore, we limit our review to those
instances where the Court of Appeals modified the district
court’s decree to incorporate the referee’s findings and recom-
mendations. Though Mark filed a motion to strike the argument
in Sonia’s supplemental brief related to this assignment of
error, we overrule the motion.

3% Osantowski v. Osantowski, 298 Neb. 339, 904 N.W.2d 251 (2017).
3 1d.
3 1d.
7 1d.
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(i) Division of Marital Estate

a. Classification of Nonmarital Property

During the parties’ marriage, Sonia’s father gave her mon-
etary gifts totaling over $1.7 million. Both the referee and
the district court determined that the monetary gifts were not
traceable to identifiable assets with two exceptions—the gift
used to purchase the West O Development/Dollar General
building and the gift used to pay off the mortgage on the mari-
tal home.

i. West O Development/
Dollar General Building

The West O Development/Dollar General building was pur-
chased by Sonia and her sister using an $825,000 gift from
their father. Later, Sonia purchased her sister’s interest in the
building with a $500,000 loan on the building and $25,000
from a savings account. Additional money was put into the
property for repairs and improvements. The referee determined
the $825,000 gift did not retain its status as a gift, because the
equity in the building was encumbered by loans in order to pay
the sister back and money generated during the marriage was
invested into the building for repairs.

The district court disagreed with the referee’s determina-
tion and found that “[t]here is no evidence of any marital
funds being used for the purchase or continued operation
of [the property].” Because the rents and gifts from Sonia’s
father exceeded the costs associated with the property, the
court concluded that Mark had no claim to it. The court also
noted an additional monetary gift from Sonia’s father for
repairs to the building which was not discussed by the ref-
eree. Therefore, the court implicitly determined that the ref-
eree’s finding as to the gift status of the property was against
the clear weight of the evidence and set aside the property to
Sonia as nonmarital property.

The district court reviewed the evidence and concluded
that no evidence supported a finding that the monetary gifts
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represented by the West O Development/Dollar General
building lost their gift status. Accordingly, it did not abuse
its discretion when it substituted its own findings for that of
the referee.

ii. Mortgage Payoff

Sonia’s father made another gift to Sonia in the amount of
$432,948. Of this amount, $220,300 was used to pay off the
mortgage on the marital home. The remainder was placed in a
certificate of deposit held in Mark’s name only. Mark spent the
entirety of the certificate of deposit during a period of separa-
tion, and Sonia has not challenged this expenditure.

The referee determined that the monetary gift was a gift to
the marriage, or at least that it lost its status as a gift when it
was applied to the marital debt. Nonetheless, it concluded that
Sonia was entitled to some credit in equity and reduced the fair
market value of the marital home awarded to Sonia by one-
half of the payoff value ($110,150). The district court noted
the same evidence, but determined that Sonia was entitled to a
credit for the entire mortgage payoff ($220,300) in recognition
of the gift.

[10] With some exceptions, the marital estate does not
include property acquired by one of the parties through gift
or inheritance.’® And, there is no exception where an other-
wise nonmarital monetary gift is spent on a family expense.*
Therefore, the referee’s finding that the portion of the gift
spent on the mortgage payoff lost its gift status because it
was applied to a marital expense was contrary to the law
and against the weight of the evidence. The district court did
not err in its determination that the mortgage payoff money
retained its status as a gift. Even assuming that it did lose its
status, it was within the district court’s power in equity to give

38 Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000).
39 See, e.g., Mathew v. Palmer, 8 Neb. App. 128, 589 N.W.2d 343 (1999).
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credit to Sonia for one-half of the gift where Mark dissipated
the other half.*’

b. Valuation of Business Entities
The district court awarded two businesses to Mark at dif-
ferent values than those recognized by the court-appointed
referee. The valuation of a business is a question of fact. As
a result, the findings of the referee on the issue had the effect
of a special verdict.

i. Sark Tile, Inc.

The referee awarded Sark Tile, Inc., to Mark at a value of
$491,353 after altering the formula used in one of the expert
valuations. The district court also awarded the business to
Mark, but at a value of $570,000. It is apparent from the record
that the district court reweighed the testimony and the evidence
and used a different formula than that used by the referee. This
was an abuse of discretion.

The district court effectively retried the issue, taking on
the role of the fact finder, and did not engage in any analysis
of whether the value accepted by the referee was against the
clear weight of the evidence. Because we find, in our de novo
review, that it was not against the clear weight of the evidence,
Sark Tile should have been awarded at the value assigned by
the referee.

ii. Lamp & Lighting of Lincoln, Inc.

The referee awarded Lamp & Lighting of Lincoln, Inc., to
Mark at a value of $107,000 after altering the formula used
in one of the expert valuations similar to that used in Sark
Tile. The district court also awarded the business to Mark

40 See Neb. Rev. Stat. § 42-365 (Reissue 2016). See, also, Parde v. Parde,
258 Neb. 101, 108, 602 N.W.2d 657, 662 (1999) (“[i]ln determining
what assets constitute the marital estate and how the property should be
divided, . . . Nebraska, by statute, is an equitable property distribution
jurisdiction”).
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at a net value of $107,000 after applying a $150,000 debt to
the business. However, the referee appears to have set the
$150,000 debt over to Mark separate from the business valued
at $107,000. After a careful review of the record, it is plain that
this was done in error.

The expert valuation relied upon by the referee included the
$150,000 debt in its calculation. Therefore, the referee gave
credit to Mark for the $150,000 debt twice—once in arriving
at the net value using the expert’s formula and once in setting
the $150,000 debt over to Mark in its division of the marital
estate. Because the district court arrived at the same net value
for Lamp & Lighting of Lincoln as the referee and did not
carry over the double credit for the debt, there was no error in
the district court’s valuation of the business.

c. Valuation of Personal Property

The district court adopted the referee’s allocation of per-
sonal property, but valued the property awarded to Sonia at
$27,365 and the property award to Mark at $23,870. The
referee had awarded the property to Sonia at $13,340 and the
property to Mark at $21,495. It appears that the court awarded
the personal property within the marital home to Sonia at the
value assigned by an appraiser, reduced by the appraised val-
ues of the individual items awarded to Mark. However, the
court awarded these items to Mark at the higher value Mark
proposed and not the appraised value. This was an abuse
of discretion.

The valuation of personal property is a question of fact,
and the referee’s valuations had the effect of a special verdict.
The district court does not appear to have found either the
appraised values or Mark’s values for the personal property to
be against the clear weight of the evidence, because it accepted
the values assigned by both for different items of property.
Because the referee’s findings cannot be set aside unless they
are against the clear weight of the evidence, the district court
abused its discretion in assigning different values to the per-
sonal property awarded.
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d. Separate Valuation of
Shipping Containers

The district court separately valued the shipping containers
used by Sark Tile and awarded them to Mark as personal prop-
erty. However, the shipping containers were already accounted
for in the referee’s valuation of Sark Tile. Because the ref-
eree’s valuation of Sark Tile was not against the clear weight
of the evidence, the district court erred in separately valuing
the shipping containers.

e. Summary

We reverse the Court of Appeals’ decision to the extent
that it is inconsistent with this opinion. Specifically, we find
that the district court did not err in its award of the West O
Development/Dollar General building to Sonia as nonmari-
tal property, in its determination that Sonia was entitled to
a credit of $220,300 against the value of the marital home
in recognition of the monetary gift from her father, or in its
valuation of Lamp & Lighting of Lincoln. We agree with
the Court of Appeals that the district court abused its discre-
tion by substituting its valuations of Sark Tile and the per-
sonal property awarded for those of the referee and in sepa-
rately valuing the shipping containers as personal property.
Accordingly, we modify the district court’s marital property
distribution and decrease Sonia’s share of the marital estate
by $14,025 (the difference between the court’s value for
the personal property awarded and the referee’s value) and
decrease Mark’s share by $142,174 (the difference between
the court’s values for Sark Tile, the shipping containers, and
the personal property awarded and the referee’s values for
the same).

(ii) Child Custody
The referee found that joint legal custody of all three of
the parties’ minor children was in their best interests. It rec-
ommended a split physical custody arrangement, with Mark
having primary physical custody of the parties’ son and Sonia
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having primary physical custody of the parties’ two daughters.
Based upon the recommendations of a counselor, the proposed
parenting plan did not provide a parenting schedule for the
two oldest children. Parenting time with Mark for the youngest
child was scheduled on alternating weekends, with one over-
night on the alternating weeks.

The district court found that a split and joint custody
arrangement with modifications to the proposed parenting plan
designed to reduce potential conflicts was in the best interests
of the children. In its decree, the court ordered that Sonia have
permanent legal and physical care, custody, and control of the
parties’ two daughters, while Mark have permanent legal and
physical care, custody, and control of the parties’ son with
each “subject to the rights of parenting time for the noncus-
todial parent as set forth in the parenting plan.” However, the
court-ordered parenting plan provided that the parties would
share joint legal custody of all three children, with Mark hav-
ing primary physical custody of the parties’ son, Sonia having
primary physical custody of the parties’ oldest daughter, and
shared joint physical custody of the parties’ youngest daughter.
Like the proposed parenting plan, the court-ordered parenting
plan did not provide a parenting schedule for the two oldest
children. It did provide a joint physical custody arrangement
for the youngest child with Mark and Sonia having equal par-
enting time on alternating weeks.

The district court did not abuse its discretion in modifying
the proposed parenting plan, because it had an independent
responsibility to determine custody and parenting time accord-
ing to the children’s best interests.*’ And, it provided written
findings of why the modifications to reduce potential con-
flicts were in the children’s best interests. Therefore, only two
issues remain.

[11] First, the parties agreed on appeal that the decree’s lan-
guage concerning physical custody of the youngest child was

41 See supra note 31 and accompanying text.
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inconsistent with that in the parenting plan. In our review, we
find that at times, the court characterizes the custody arrange-
ment as “split and joint” and at other times, it uses language
consistent with sole custody arrangements. If trial evidence
establishes a joint physical custody arrangement, courts will
so construe it, regardless of how prior decrees or court orders
have characterized the arrangement.*

Our statutes define joint physical custody as “mutual author-
ity and responsibility of the parents regarding the child’s place
of residence and the exertion of continuous blocks of parenting
time by both parents over the child for significant periods of
time.”* Here, the parents’ custody was awarded subject to the
parenting time in the parenting plan. That plan provided that
the youngest child will have “parenting time with her Father
and Mother on alternating weeks, commencing on Friday after
school until the following Friday after school.” Summer par-
enting time is equally divided, with each parent having parent-
ing time for exactly one half of the summer break. This meets
the statutory definition of joint physical custody.

Second, Sonia alleged that the district court erred in allo-
cating parenting time over the Christmas holiday. The court
ordered “[e]very year the parent who does not have parenting
time on Christmas Day as a result of the weekly rotation . . .
shall have parenting time beginning on December 24 at noon
until December 24 at 11:30 p.m.” In light of the specific find-
ings of the animosity between the parents and the difficulties
of past parenting time exchanges, we do not find that the dis-
trict court abused its discretion in ordering a default holiday
schedule that minimizes communication between the parties
and preserves the child’s typical schedule.

Ultimately, the labels make little difference. The provi-
sions of the decree adequately set forth each party’s rights
and responsibilities.

“ Elsome v. Elsome, 257 Neb. 889, 601 N.W.2d 537 (1999).
4 See § 43-2922(12).
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(iii) Child Support, Private School
Tuition, and Alimony

The district court made findings and conclusions concerning
child support, payment of the children’s private school tuition,
and alimony which differed from those in the referee’s report.
However, because the referee’s findings and recommendations
on these issues are governed by the child support referee stat-
utes, the district court was free to accept or reject any or all
of the referee’s findings and recommendations.* Our review
is limited to whether the district court abused its discretion in
the child support, private school tuition, and alimony ordered.
Finding none, we affirm the district court’s decree as it relates
to these issues.

2. ACCEPTANCE OF BENEFITS
Marks assigns that the Court of Appeals erred in applying
the acceptance of the benefits doctrine to find that he waived
his right to appeal the award of three commercial properties
to Sonia.

(a) Additional Facts

Sonia was awarded three commercial properties in the
district court’s decree that the referee had recommended be
awarded to Mark: “Mini Storage,” the West O Development/
Dollar General building, and 901 Sun Valley. Before filing an
appeal, Mark moved to determine a supersedeas bond. The
district court entered an order setting the supersedeas bond at
$600,000 and providing that Mark would not be required to
transfer any ownership interest he may have in the real estate
awarded to Sonia during the pendency of any appeal if he filed
the bond. However, there is nothing in the record before us or
in the court’s trial docket entry that shows Mark ever filed a
supersedeas bond.

After filing his appeal, Mark executed quitclaim deeds con-
veying his interest in three commercial properties to Sonia,

4 See § 43-1613.
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refinanced loans, utilized the proceeds of rent and receipts
from businesses awarded to him, and created a new corpora-
tion to hold title to properties awarded to him under the decree.
Sonia then sold one of the commercial properties awarded to
her in an arm’s-length sale to a third party.

The Court of Appeals found that Mark had waived his
right to appeal the award of the three commercial prop-
erties to Sonia, because his voluntary conveyance of the
properties evidenced an intent to be bound by the decree. It
applied the exception to the doctrine outlined in Kassebaum v.
Kassebaum® to find that Mark had not waived his right with
regard to the other issues on appeal.

(b) Standard of Review
[12,13] Whether a party waived his or her right to appellate
review is a question of law.*® When reviewing questions of
law, an appellate court resolves the questions independently of
the lower court’s conclusions.*’

(c) Analysis

Mark argues that executing the quitclaim deeds was not an
acceptance of a benefit, but, rather, was an “involuntary accept-
ance of a detriment.”® We agree and conclude that the accept-
ance of the benefits doctrine did not apply in this instance,
because Sonia—not Mark—accepted the benefits in that trans-
action. However, we find that Mark is nonetheless equitably
estopped from challenging the award of Mini Storage.

4 Kassebaum v. Kassebaum, 178 Neb. 812, 815, 135 N.W.2d 704, 706
(1965) (“‘[i]f the outcome of the appeal could have no effect on the
appellant’s right to the benefit accepted, its acceptance does not preclude
the appeal’”) (quoting 4 Am. Jur. 2d Appeal and Error § 253 (1962)).
Accord Liming v. Liming, supra note 22.

4 Liming v. Liming, supra note 22.

47 Frohberg Elec. Co. v. Grossenburg Implement, 297 Neb. 356, 900 N.W.2d
32 (2017).

48 Supplemental brief for appellant on petition for further review at 13.
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(i) Mini Storage

[14] The doctrine of equitable estoppel is applied to trans-
actions in which it is found that it would be unconscionable
to permit a person to maintain a position inconsistent with
one in which he or she has acquiesced or of which he or
she has accepted any benefit.*” Mark had the opportunity to
supersede the divorce decree and elected not to file a super-
sedeas bond. He refinanced loans such that the three commer-
cial properties were unencumbered by his debt and executed
quitclaim deeds on the properties in favor of Sonia. And, at
least with regard to Mini Storage, Sonia relied on Mark’s
actions and exercised her ownership right to sell the property
to a third party. That property cannot now be recovered on
appeal. Therefore, Mark waived his right to challenge Sonia’s
ownership of Mini Storage.

(ii) West O Development/
Dollar General Building
and 901 Sun Valley
Equitable estoppel does not apply to Mark’s assignment of
error concerning West O Development/Dollar General build-
ing and 901 Sun Valley, because Sonia did not detrimentally
rely on Mark’s actions. But, Mark does not identify how the
award of those properties to Sonia constituted an abuse of
discretion—his argument is limited to the court’s “failing to
review the Referee’s Report.”>® As explained above, the dis-
trict court owed deference only to the referee’s factual find-
ings and could reach its own determinations on what to order
in its decree.
Because we find no abuse of discretion in the court’s award
of the two commercial properties to Sonia, we affirm that part
of the district court’s decree.

4 Fitzgerald v. Community Redevelopment Corp., 283 Neb. 428, 811 N.W.2d
178 (2012).

50 Brief for appellant at 30.
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(iii) Other Assignments
of Error on Appeal

In applying the exception to the acceptance of the ben-
efits doctrine to Mark’s other assignments of error, the Court
of Appeals reviewed each assignment to determine whether
the outcome of the appeal could affect his acceptance of the
related benefits. Without concluding whether this was the
correct analysis, we find that another exception to the doc-
trine applied.

[15] A spouse who accepts the benefits of a divorce judg-
ment does not waive the right to appellate review under cir-
cumstances where the spouse’s right to the benefits accepted
is conceded by the other spouse, the spouse was entitled as
a matter of right to the benefits accepted such that the out-
come of the appeal could have no effect on the right to those
benefits, or the benefits accepted are pursuant to a severable
award which will not be subject to appellate review.’! Sonia
did not challenge Mark’s right to the benefits he accepted
either at trial or on appeal. Because Mark accepted only those
benefits which Sonia conceded his right to, Mark did not
waive his right to appellate review of his assignments of error
discussed above.

3. CONTEMPT ORDERS

(a) Standard of Review

[16] In a civil contempt proceeding where a party seeks
remedial relief for an alleged violation of a court order, an
appellate court employs a three-part standard of review in
which (1) the trial court’s resolution of issues of law is
reviewed de novo, (2) the trial court’s factual findings are
reviewed for clear error, and (3) the trial court’s determinations
of whether a party is in contempt and of the sanction to be
imposed is reviewed for abuse of discretion.>

S Liming v. Liming, supra note 22.
52 Martin v. Martin, 294 Neb. 106, 881 N.W.2d 174 (2016).
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(b) Analysis

(i) Mark's Appeal

Mark argues that (1) the district court inappropriately modi-
fied its decree of dissolution while the appeal of the decree was
pending when it ordered Sonia to pay restitution for her viola-
tion of the decree, (2) the restitution was insufficient, and (3)
the court abused its discretion when it refused to permit him
to offer evidence or rebut Sonia’s evidence in her motion for
contempt. However, Mark did not appeal from the order find-
ing him in contempt and did not make an offer of proof for the
two rebuttal witnesses he was not allowed to call. Therefore,
we find that Mark failed to preserve his third argument for
appeal and we address only his first two.

[17] Through its inherent powers of contempt, a court may
order restitution for damages incurred as a result of failure to
comply with a past order.® In ordering Sonia to compensate
Mark for the personal property she did not turn over to him, the
district court did not modify the district court decree. Instead,
it ordered restitution for the loss of the personal property to
which Mark was entitled. This was an appropriate remedy for
a finding of contempt.

Mark further maintains that restitution was inadequate to
compensate him for his loss and requests that the issue be
remanded for a recalculation of the items Sonia did not turn
over. Though the district court did not itemize its accounting,
it is apparent that it ordered restitution in the amount that the
missing personal property was initially valued when set over
to Mark in the decree. The valuation was not challenged then
and it cannot be challenged now on appeal. Accordingly, we
find no merit to Mark’s arguments on appeal.

(ii) Sonia'’s Cross-Appeal
Sonia cross-appealed from the order finding Mark in con-
tempt and argues that the district court abused its discretion

53 Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016).
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when it failed to find Mark in contempt for his unauthorized
entry into her residence and commercial building and the
removal and destruction of property on the premises.

[18] Civil contempt proceedings are instituted to preserve
and enforce the rights of private parties to a suit when a party
fails to comply with a court order made for the benefit of the
opposing party.>* They are not instituted to provide relief for
other wrongdoings by a private party where other relief is
available by statute. The district court’s jurisdiction over the
decree did not preclude Sonia from seeking separate relief in
tort for trespass and conversion. Therefore, it did not err in
denying the same relief under the guise of a contempt order.

V. CONCLUSION
For the reasons stated above, we affirm in part, and in part
reverse and remand case No. S-16-054 with directions that the
district court is to divide the marital estate in accordance with
this opinion. We affirm the orders of contempt in case No.
S-16-793 in all respects.
JUDGMENTINNO. S-16-054 AFFIRMED
IN PART, AND IN PART REVERSED AND
REMANDED WITH DIRECTIONS.
JUDGMENTINNO. S-16-793 AFFIRMED.
KELCH, J., not participating in the decision.
WRIGHT and STACY, JJ., not participating.

*d.
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Constitutional Law: Search and Seizure: Motions to Suppress:
Appeal and Error. In reviewing a trial court’s ruling on a motion to
suppress based on a claimed violation of the Fourth Amendment, an
appellate court applies a two-part standard of review. Regarding histori-
cal facts, an appellate court reviews the trial court’s findings for clear
error. But whether those facts trigger or violate Fourth Amendment
protections is a question of law that an appellate court reviews indepen-
dently of the trial court’s determination.

Rules of Evidence: Other Acts: Appeal and Error. It is within the
discretion of the trial court to determine relevancy and admissibility of
evidence of other wrongs or acts under Neb. Evid. R. 404(2), Neb. Rev.
Stat. § 27-404(2) (Reissue 2016), and the trial court’s decision will not
be reversed absent an abuse of discretion.

Criminal Law: Convictions: Appeal and Error. In criminal cases,
the purpose of harmless error review is to ensure convictions are not
set aside for small errors or defects that have little, if any, likelihood of
having changed the result of the trial.

Criminal Law: Appeal and Error. Harmless error jurisprudence rec-
ognizes that not all trial errors, even those of constitutional magnitude,
entitle a criminal defendant to the reversal of an adverse trial result.
Convictions: Appeal and Error. It is only prejudicial error, that is,
error which cannot be said to be harmless beyond a reasonable doubt,
which requires that a conviction be set aside.

Appeal and Error. When determining whether an alleged error is so
prejudicial as to justify reversal, courts generally consider whether the
error, in light of the totality of the record, influenced the outcome of
the case.

Verdicts: Juries: Appeal and Error. Harmless error review looks to
the basis on which the jury actually rested its verdict. The inquiry is
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not whether in a trial that occurred without the error, a guilty verdict
would surely have been rendered, but whether the actual guilty verdict
rendered was surely unattributable to the error.

Trial: Evidence: Appeal and Error. In conducting harmless error
analysis, an appellate court looks to the entire record and views the erro-
neously admitted evidence relative to the rest of the untainted, relevant
evidence of guilt.

. Verdicts: Evidence: Appeal and Error. Overwhelming evidence of

guilt can be considered in determining whether the verdict rendered
was surely unattributable to the error, but overwhelming evidence of
guilt is not alone sufficient to find the erroneous admission of evi-
dence harmless.

Evidence: Appeal and Error. When conducting harmless error review,
an appellate court may consider whether the improperly admitted evi-
dence was cumulative and tended to prove the same point as other prop-
erly admitted evidence.

Appeal and Error. Plain error may be found on appeal when an error
unasserted or uncomplained of at trial, but plainly evident from the
record, prejudicially affects a litigant’s substantial right and, if uncor-
rected, would result in damage to the integrity, reputation, and fairness
of the judicial process.

Sentences. A sentence validly imposed takes effect from the time it
is pronounced, and any subsequent sentence fixing a different term is
a nullity.

. Any attempt to modify a sentence validly imposed is of no effect,
and the original sentence remains in force.

Appeal from the District Court for Douglas County:

KIMBERLY MILLER PANKONIN, Judge. Affirmed in part, and in
part vacated and remanded with directions.

Thomas C. Riley, Douglas County Public Defender, L. Robert

Marcuzzo, Douglas A. Johnson, and Natalie M. Andrews for
appellant.

Douglas J. Peterson, Attorney General, and Austin N. Relph

for appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and

FuNke, JI.
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StAcy, J.

Matthew J. Kidder appeals his convictions for first degree
murder and use of a deadly weapon to commit a felony. We
affirm his convictions, but find plain error in the sentence
imposed on the conviction for use of a deadly weapon to
commit a felony. We therefore vacate that sentence only and
remand the cause with directions.

FACTS

On June 25, 2015, Jessica Nelson’s mother received a tele-
phone call advising that Nelson had not shown up for work.
Her mother went to Nelson’s house to check on her and dis-
covered Nelson’s body partially submerged in the bathtub,
unclothed, with the water running. She was curled up in a
fetal position, and one hand was clutching a cell phone charg-
ing cord. Nelson’s clothes were piled in the tub near her feet.
Blood was pooled under Nelson’s head, and there was a liga-
ture mark on her neck.

Police officers arrived and processed the scene as a homi-
cide. Investigators found no point of forced entry into the
home. They took photographs and collected Nelson’s cell
phone, the charging cord, and the clothes from the bathtub.
Blood was found outside the bathroom, in the living room,
and in Nelson’s bedroom. Swabs were taken of the cell phone
cord and the various biological substances found throughout
the house. Investigators noticed Nelson’s right thumbnail was
bent back, so they also swabbed under her fingernails and took
fingernail clippings.

An autopsy revealed bruises and abrasions on Nelson’s
neck, hemorrhaging in her eyes, and a ligature mark on her
neck that was consistent with the cell phone cord. The cause of
death was strangulation. There was also evidence Nelson had
been sexually assaulted. She had a laceration and bruising in
her vaginal area, as well as contusions to her head, abdomen,
and bowel.
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TeEXT MESSAGES FROM KIDDER

Nelson’s cell phone was analyzed, and detectives found
what they described as “eerie” text message conversations
with a telephone number later confirmed to belong to Kidder.
Nelson and Kidder had known each other since childhood.

The text conversation began on February 4, 2015. The first
message arranged for Kidder to shovel snow from Nelson’s
driveway. For the next several months, Kidder texted Nelson,
often suggesting they meet up. Typically, Nelson either turned
Kidder down or did not respond.

On April 16, 2015, Kidder texted saying he needed some-
place to “h[a]ng out” while he waited to run an early morn-
ing errand, and he asked if he could stop at Nelson’s house.
Nelson agreed, but stated she would likely still be asleep
and would leave the door unlocked. She told Kidder he
could watch television, nap on the couch, or use the chairs
outside while he waited. Later, the following text conversa-
tion occurred:

[Kidder:] Il admit, a little part of me wanted to run in
and doggy pile you, but i didnt feel like being stabbed or
beat up. Lol.

[Nelson:] Lol yeah that def would’ve happened. Im a
grouch when my sleep is interrupted unless you’re [my
son], then I’m less grouchy lol[.]

[Kidder:] Lol.

Maybe next time.

[Nelson:] If you want to die.

I do keep a good sized knife in my nightstand drawer.

[Kidder:] Challenge accepted.

We will need to lay down some ground rules though.
No hair pulling, no biting. Lol.
[Nelson:] Or you could just leave me alone when I’'m
sleeping. Save us all the hassle[.]
Kidder continued to text Nelson regularly, and some of
Kidder’s messages were sexual in nature. On June 19, a few
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days before the murder, Kidder sent Nelson the following
sequence of text messages:

[Kidder:] Scale of feeling playful stabby to murdered
on my sleep.

Yeah. Trying to make a joke, and now shes mad at
me. Lol.

In*

I figured itd be a funny “breaking the ice” joke since
every other guy sends dick pics for their first or all com-
munication and im the one who asked off

the wall questions.

Nelson did not respond to these text messages; nor did she
respond to the text message Kidder sent several days later, on
the evening of June 24, asking, “Who’s down to hang out or
catch a movie saturday night?”

DNA EVIDENCE

Forensic analysts found two DNA profiles on the cell phone
cord collected from the crime scene. Nelson could not be
excluded as one of the contributors, and Kidder could not be
excluded as the other contributor. The probability of someone
other than Nelson and Kidder being the contributors of the
DNA profiles on the cell phone cord was 1 in 254 million for
Caucasians, 1 in 14.3 billion for African Americans, and 1 in
1.68 billion for American Hispanics.

The swab taken from under the fingernails on Nelson’s
left hand revealed similar results: Two profiles were present,
Nelson could not be excluded as the contributor for one, and
Kidder could not be excluded as the contributor for the other.
The probability of someone other than Nelson and Kidder
being the contributors to the DNA found under Nelson’s left
fingernail was 1 in 101 million for Caucasians, 1 in 10.6 bil-
lion for African Americans, and 1 in 936 million for American
Hispanics.

A mixture of DNA was found under Nelson’s right thumb-
nail, which was bent back. Nelson could not be excluded
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as the major contributor, and Kidder could not be excluded
as the minor contributor. The probability of someone other
than Kidder being the minor contributor was 1 in 1,550 for
Caucasians, 1 in 33,330 for African Americans, and 1 in 5,800
for American Hispanics. The analyst testified that the lower
probabilities were a function of the fact that only a partial DNA
profile was developed.

HistoricaL CELL SITE
LOCATION INFORMATION
Detectives obtained Kidder’s cell phone records from his
service provider. Using historical cell site location informa-
tion, detectives determined that Kidder’s cell phone used a cell
tower in the area near Nelson’s home at 11:56 p.m. on June 24,
2015, and again at 12:02 a.m. on June 25. Almost 30 minutes
later, at 12:29 a.m., Kidder’s cell phone used cell towers in the
vicinity of his residence.

KIDDER’S STATEMENTS

Several days after the murder, police interviewed Kidder.
They noticed he had a cut on his hand, consistent with a
fingernail. Kidder said he received the cut while working on
June 24, 2015, but he did not report it to his employer. Kidder
explained that he worked from 3 to 11:40 p.m. most weekdays
and that he checked Facebook during his breaks. Kidder’s
workplace was near Nelson’s house. Kidder provided police
with a DNA sample and exemplar fingerprints and allowed
police to download information from his cell phone.

Several weeks later, Kidder was taken to a police sta-
tion for additional questioning about Nelson’s murder. After
waiving his Miranda' rights, Kidder was asked about Nelson
and stated:

I kinda classify women into like three stages: ones I could
be friends with, ones I just want to see naked, and ones I

' See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966).
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want to sleep with. . . . [Nelson] was kinda in between I

want to see her naked and no feelings . . . just because she

had a nice rack. . . . She had nice boobs.
Kidder repeatedly denied visiting Nelson’s home on June 24,
2015—the night of the murder. But he told police he was at
her home on June 23 to help her move furniture, and he made
a point of mentioning he sweated heavily on Nelson’s couch
and mattress. At the conclusion of the interview, Kidder was
arrested for Nelson’s murder.

While Kidder was in jail, he called his father. The jail
call was recorded. During the call, Kidder admitted he was
at Nelson’s house for about 20 minutes on the night she
was killed.

KIDDER’S STATEMENTS
TO CELLMATE

While in jail, Kidder shared a cell with Randy Anderson
for approximately 20 hours. Afterward, Anderson contacted
police and offered to testify about statements Kidder made
to Anderson while they were cellmates. When Anderson con-
tacted police, he was awaiting sentencing on plea-based con-
victions for burglary and making terroristic threats.

At trial, Anderson testified that Kidder told him the fol-
lowing: On June 24, 2015, Kidder saw Nelson’s Facebook
post about being home alone. After getting off work around
midnight, Kidder went to Nelson’s home and knocked on the
side door. Nelson unlocked the chain on the door and let him
in. Almost immediately, Kidder somehow caused an injury
to Nelson’s face. She screamed, and Kidder began strangling
her with his hands. As they struggled, Nelson cut Kidder’s
hand with her fingernail. Eventually Nelson lost consciousness.
Kidder then took her to the bedroom and removed her sweat-
pants. Kidder did not directly admit that he sexually assaulted
Nelson, but he did admit that he strangled her to death with
the cell phone cord, then placed her in the bathtub and ran the
water to “rins[e] DNA.”
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Anderson also knew several details about the crime and
the crime scene before they became public knowledge. For
example, Anderson knew that (1) after the murder, Kidder
washed his shoes and stuffed them with newspaper to dry
them; (2) Nelson had a chain lock on her door; (3) Nelson was
in the fetal position in the bathtub; (4) Nelson had an L-shaped
sectional couch that was cut during the assault; and (5) Nelson
was wearing sweatpants the night she was killed.

EviDENCE FroMm KIDDER’S
Lapropr COMPUTER

After Kidder was arrested, police obtained a warrant to
search Kidder’s home. One of the items seized pursuant to the
warrant was a laptop computer found in Kidder’s bedroom.
A few days later, police obtained a second search warrant,
authorizing an examination of Kidder’s laptop computer to
search and copy the following data: user account information,
media files such as images and videos, document files, Internet
browsing history and associated cache files, email messages,
and chat and instant messages.

While searching Kidder’s Internet browsing history files,
a forensic analyst found that Kidder’s laptop computer was
used to search an Internet pornography website using terms
like “strangled,” “forced fucked,” “fucked by intruder,” and
“pantyhose bound.” Because the searches were conducted
while the laptop computer was in private browsing mode, the
available history was limited. But the forensic analyst was
able to determine the website was accessed between June 20
and July 17, 2015. The analyst also determined that a video
titled “Psycho-Thrillers presents Waitress Kidnapped, Raped,
and Strangled” had been downloaded on July 17. That video
depicted a man kidnapping a waitress, forcing her to have sex
at gunpoint, strangling her with a belt when she resisted, and
continuing to sexually assault her after she was dead. Three
other videos with similar content were also found on Kidder’s
laptop computer.
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MOTIONS TO SUPPRESS AND
MOoTION IN LIMINE

Kidder moved to suppress the evidence obtained from the
search of his laptop computer, arguing that neither search war-
rant was supported by probable cause. In addition, he argued
the warrant to search the laptop computer was overbroad and
insufficiently particular.

Kidder also filed a motion in limine seeking to exclude the
evidence obtained from his laptop computer. He argued the
evidence was hearsay, irrelevant, and unfairly prejudicial. He
also argued a Neb. Evid. R. 404? hearing was necessary to
determine the admissibility of the evidence because it involved
prior bad acts.

The district court overruled the motions to suppress. It
found that the search warrants were supported by probable
cause or, alternatively, that either the good faith exception or
the independent source doctrine applied. Regarding testimony
about the Internet browsing history and violent pornography,
the district court found it was admissible without a rule 404
hearing because it was “intrinsic evidence forming the factual
setting of the crime or forming an integral part of the crime.”
The court did not permit the videos to be shown to the jury or
received into evidence. But at trial, the forensic analyst was
permitted, over objection, to testify about the search terms
found in Kidder’s Internet browsing history and to describe,
in general terms, the content of the downloaded video that
depicted a woman being sexually assaulted, strangled to death
with a belt, then further assaulted.

EVIDENCE OF PRIOR
SEXUAL ASSAULT
The jury heard evidence that in 2008, Kidder had sexually
assaulted one of his friends in her home. Kidder had gone to
the woman’s home, claiming to be locked out of his house.

2 See Neb. Rev. Stat. § 27-404 (Reissue 2016).
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She let him in, and after a few minutes of talking, Kidder
grabbed the woman and threw her to the ground. He got on top
of her and placed his hands on her neck. She began to scream,
so Kidder moved his hands to her mouth and nose, closing her
airways. She briefly shoved his hands off and screamed “no,”
but Kidder’s hands returned over her face and his grip got
tighter. Eventually, she shoved Kidder’s hands off again, but
this time she told him “okay.” Kidder then sexually assaulted
the woman and left. Kidder subsequently entered a plea of no
contest to a charge of attempted first degree sexual assault.
The district court in the instant case ruled that evidence of the
2008 sexual assault was admissible under Neb. Evid. R. 414,
Neb. Rev. Stat. § 27-414 (Reissue 2016). No error is assigned
to this ruling on appeal.

VERDICTS AND SENTENCING

The jury found Kidder guilty on count I, first degree murder,
and on count II, use of a deadly weapon to commit a felony.
The district court imposed a sentence of life imprisonment on
count [. On count II, the court initially imposed a consecutive
prison sentence of 50 to 50 years but, after a sidebar confer-
ence requested by defense counsel, reduced the term to 20 to
20 years. The State urges us to find plain error on this basis,
so we set out the pertinent portion of the sentencing colloquy
in its entirety:

[The court:] So, it is the judgment and sentence of
this Court . . . that you be imprisoned in an institution
under the jurisdiction of the Nebraska Department of
Correctional Services for a period of life on Count [I]
and 50 to 50 years on Count [II]. Both sentences to be
served consecutively. I’ll give you credit of 475 days you
have against that sentence.

Also pursuant to Nebraska statute, you’ll be required
to give a sample of your DNA.

Is there anything further?

[Defense counsel]: Your Honor, may I approach?
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THE COURT: You may.

[Defense counsel]: Thank you.

(Oft-the-record discussion at the bench)

THE COURT: For clarification for the record, the
offense date in this case is June 25th, 2015, which was
two months prior to the law change. The law changed on
Class [II] felonies in August of 2015, making it a one to
50. This was prior to the law change, which then brings
the penalty range on the Class [II] as a 1 to 20.

So, therefore, I am going to clarify and in con-
formance with the proper statute, the Count [II], the
judgment and sentence of the Court is that you be
sentenced under an institution under the jurisdiction of
the Nebraska Department of Correctional Services for
a period of 20 to 20, which is the maximum sentence
for the law at that time. Those two sentences will [run]
consecutively.

The trial court entered a sentencing order reflecting the life
sentence pronounced on count [ and the modified sentence
of 20 to 20 years’ imprisonment on count II. Kidder timely
appealed his convictions.

ASSIGNMENTS OF ERROR
Kidder assigns, restated, that the district court erred in (1)
overruling his motion to suppress evidence acquired as a result
of seizing and searching his laptop computer and (2) over-
ruling his motion in limine and permitting the State to offer
testimony about his Internet browsing history.

STANDARD OF REVIEW
[1] In reviewing a trial court’s ruling on a motion to sup-
press based on a claimed violation of the Fourth Amendment,
an appellate court applies a two-part standard of review.’
Regarding historical facts, an appellate court reviews the trial

3 State v. Hidalgo, 296 Neb. 912, 896 N.W.2d 148 (2017).
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court’s findings for clear error.* But whether those facts trig-
ger or violate Fourth Amendment protections is a question of
law that an appellate court reviews independently of the trial
court’s determination.’

[2] It is within the discretion of the trial court to determine
relevancy and admissibility of evidence of other wrongs or
acts under rule 404(2), and the trial court’s decision will not be
reversed absent an abuse of discretion.®

ANALYSIS

Both of Kidder’s assigned errors pertain to the admission
of evidence discovered through forensic analysis of his lap-
top computer. He argues it was error to admit this evidence
because it was obtained using search warrants that lacked
probable cause and were overly broad and insufficiently par-
ticular. He also argues that a rule 404 hearing was required to
determine the admissibility of such evidence.

The State counters that the search warrants were supported
by probable cause and were sufficiently particular, and it
argues no rule 404 hearing was necessary because the lap-
top computer evidence was inextricably intertwined with the
charged crimes. Alternatively, the State argues that any error in
admitting the evidence was harmless.

For the reasons discussed below, we agree any error was
harmless and thus do not address the merits of whether the
evidence was properly admitted.

HARMLESS ERROR
[3] Pursuant to Neb. Evid. R. 103, Neb. Rev. Stat. § 27-103(1)
(Reissue 2016), “[e]rror may not be predicated upon a rul-
ing which admits or excludes evidence unless a substantial

4.

S 1d.

6 State v. Parnell, 294 Neb. 551, 883 N.W.2d 652 (2016), cert. denied 580
U.S. 1164, 137 S. Ct. 1212, 197 L. Ed. 2d 254 (2017).
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right of the party is affected[.]” When it comes to eviden-
tiary error, this statutory authority forms the foundation for
this court’s harmless error jurisprudence. Generally speak-
ing, in criminal cases, the purpose of harmless error review
is to ensure convictions are not set aside “‘for small errors or
defects that have little, if any, likelihood of having changed the
result of the trial.””’

[4,5] Harmless error jurisprudence recognizes that not all
trial errors, even those of constitutional magnitude, entitle a
criminal defendant to the reversal of an adverse trial result.® It
is only prejudicial error, that is, error which cannot be said to
be harmless beyond a reasonable doubt, which requires that a
conviction be set aside.’

[6,7] When determining whether an alleged error is so preju-
dicial as to justify reversal, courts generally consider whether
the error, in light of the totality of the record, influenced the
outcome of the case.'” In other words, harmless error review
looks to the basis on which the jury actually rested its verdict.!!
The inquiry is not whether in a trial that occurred without the
error, a guilty verdict would surely have been rendered, but
whether the actual guilty verdict rendered was surely unattrib-
utable to the error.'?

[8-10] In conducting this analysis, an appellate court looks
to the entire record and views the erroneously admitted evi-
dence relative to the rest of the untainted, relevant evidence
of guilt.’* Overwhelming evidence of guilt can be considered

7 State v. Britt, 293 Neb. 381, 423-24, 881 N.W.2d 818, 847 (2016).
§ State v. Draper, 289 Neb. 777, 857 N.W.2d 334 (2015).

° Id.

10 1d.

" State v. Burries, 297 Neb. 367, 900 N.W.2d 483 (2017).

2 1d.

13 State v. Britt, supra note 7; State v. DeJong, 287 Neb. 864, 845 N.W.2d
858 (2014); State v. Freemont, 284 Neb. 179, 817 N.W.2d 277 (2012).
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in determining whether the verdict rendered was surely unat-
tributable to the error, but overwhelming evidence of guilt is
not alone sufficient to find the erroneous admission of evidence
harmless.!* An additional consideration is whether the improp-
erly admitted evidence was cumulative and tended to prove the
same point as other properly admitted evidence."

The record in this case demonstrates that any error in
overruling the motion to suppress and the motion in limine
was harmless. Both motions related exclusively to evidence
obtained from Kidder’s laptop computer. That evidence
showed that sometime between June 20 and July 17, 2015,
Kidder used explicit terms to search with his laptop com-
puter for violent pornographic videos depicting acts that were
similar to the manner in which Nelson was killed. We must
consider this evidence relative to the rest of the evidence of
Kidder’s guilt.

First, there was uncontroverted physical evidence establish-
ing Kidder’s guilt. Kidder’s DNA was found on Nelson’s fin-
gernails and on the cell phone cord used to strangle her. A few
days after Nelson’s body was discovered, Kidder was observed
to have a cut on his hand consistent with a fingernail mark,
and when Nelson’s body was discovered, her thumbnail was
bent back.

Next, there was detailed evidence of a confession. Kidder’s
cellmate testified that Kidder confessed to Nelson’s murder.
The cellmate’s credibility was strengthened by the fact that he
knew details about the crime and the crime scene that had not
been released to the public.

Finally, in addition to the physical evidence and the confes-
sion, there was considerable circumstantial evidence estab-
lishing Kidder had both the motive and the opportunity to
commit the crimes. Kidder left work shortly before the crimes

14 State v. Britt, supra note 7; State v. DeJong, supra note 13.

15 State v. Britt, supra note 7; State v. Trice, 292 Neb. 482, 874 N.W.2d 286
(2016).
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occurred, and cell site location information placed his cell
phone in the vicinity of Nelson’s home around the time she
was assaulted and strangled. Kidder also admitted to his father,
in a recorded telephone conversation, that he was at Nelson’s
house for about 20 minutes on the night of the murder. Kidder
admitted to investigators he wanted to “see [Nelson] naked,”
and Kidder’s text messages to Nelson contained sexual over-
tures that were either rebuffed or ignored. There was evidence
that in 2008, Kidder had choked and sexually assaulted a friend
after she allowed him into her home. Likewise, Nelson was a
friend of Kidder’s and there were no signs of forced entry into
Nelson’s home.

The untainted, relevant evidence of Kidder’s guilt was over-
whelming, and the laptop computer evidence was cumulative
of other relevant evidence tending to prove motive. Thus, even
if the evidence obtained from Kidder’s laptop computer was
erroneously admitted at trial, we find the guilty verdicts were
surely unattributable to that evidence. Any error in admit-
ting the evidence from Kidder’s laptop computer was harm-
less beyond a reasonable doubt. We therefore reject both of
Kidder’s assignments of error and affirm his convictions.

PLAIN ERROR IN SENTENCING

The State asks that we find plain error in the sentence
imposed on count II. It contends the trial court’s initial sen-
tence to a prison term of 50 to 50 years was validly imposed
and took effect as soon as it was pronounced and that the
court’s subsequent reduction of the term to 20 to 20 years’
imprisonment was a nullity. We agree.

[11] Plain error may be found on appeal when an error
unasserted or uncomplained of at trial, but plainly evident
from the record, prejudicially affects a litigant’s substantial
right and, if uncorrected, would result in damage to the integ-
rity, reputation, and fairness of the judicial process.'®

16 State v. Mora, 298 Neb. 185, 903 N.W.2d 244 (2017).
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The judge’s remarks during sentencing suggest that during
an off-the-record sidebar discussion, the court was advised
that the sentence it had just pronounced on count II was out-
side the penalty range for Class II felonies. But the sentence
originally imposed was not outside the penalty range.

On count II, Kidder was found guilty of use of a deadly
weapon, other than a firecarm, to commit a felony.!” At the
time of Kidder’s offense, and at the time of his sentencing,
this crime was classified as a Class II felony,'® punishable by
a minimum of 1 year’s and a maximum of 50 years’ impris-
onment."” Thus, the court’s initial pronouncement on count II
(imposing 50 to 50 years’ imprisonment) was valid, and the
question becomes whether the subsequent modification of that
valid sentence was plain error.

[12,13] We have consistently applied the rule that a
sentence validly imposed takes effect from the time it is
pronounced,” and we have explained that any subsequent
sentence fixing a different term is a nullity.?! We have applied
this rule to attempts to modify a valid pronouncement during
the sentencing hearing® and to attempts to modify a valid
sentence that has been put into execution.”® Thus, any attempt

17 See Neb. Rev. Stat. § 28-1205(1)(a) and (b) (Reissue 2016).
15§ 28-1205(1)(b).
19 Neb. Rev. Stat. § 28-105(1) (Cum. Supp. 2014).

20 See, State v. Bol, 288 Neb. 144, 846 N.W.2d 241 (2014); State v. Clark,
278 Neb. 557, 772 N.W.2d 559 (2009); State v. Schnabel, 260 Neb. 618,
618 N.W.2d 699 (2000); State v. Kinney, 217 Neb. 701, 350 N.W.2d 552
(1984); State v. Cousins, 208 Neb. 245, 302 N.W.2d 731 (1981); State
v. Snider, 197 Neb. 317, 248 N.W.2d 342 (1977), overruled on other
grounds, State v. Cousins, supra note 20.

2! State v. Kinney, supra note 20; State v. Cousins, supra note 20; State v.
Snider, supra note 20.

22 See, State v. Kinney, supra note 20; State v. Cousins, supra note 20.

3 See, State v. Clark, supra note 20; State v. Schnabel, supra note 20.
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to modify a sentence validly imposed is of no effect, and the
original sentence remains in force.?

It is possible, in limited circumstances, to correct an inad-
vertent mispronouncement of a valid sentence before the
defendant has left the courtroom,? but that is not the circum-
stance here. The district court did not mispronounce its initial
sentence of 50 to 50 years’ imprisonment on count II. To the
contrary, it is evident from the judge’s sentencing remarks
that she intended to sentence Kidder to the maximum term
of imprisonment authorized by the law. Because the sentence
originally pronounced was valid, it took effect as soon as it was
pronounced and any attempt thereafter to modify it to a term
of 20 to 20 years’ imprisonment was plainly erroneous and of
no legal effect.

We thus vacate that portion of the sentencing order impos-
ing a term of 20 to 20 years’ imprisonment on count II and
remand the cause to the district court with directions to rein-
state the valid term originally pronounced on that count.

CONCLUSION
For the foregoing reasons, we reject Kidder’s assignments
of error and affirm his convictions. We find plain error in
modifying the term of the sentence validly imposed on count
Il and therefore vacate that portion of the sentencing order
and remand the cause to the district court with directions to
reinstate the term of 50 to 50 years’ imprisonment originally
pronounced. In all other respects, the judgment of the district
court is affirmed.
AFFIRMED IN PART, AND IN PART VACATED
AND REMANDED WITH DIRECTIONS.
KELCH, J., not participating in the decision.
WRIGHT, J., not participating.

2 1d.
2 See State v. Clark, supra note 20.
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Postconviction: Judgments: Appeal and Error. Whether a claim
raised in a postconviction proceeding is procedurally barred is a ques-
tion of law which is reviewed independently of the lower court’s ruling.
Postconviction: Constitutional Law. A trial court’s ruling that the
petitioner’s allegations are refuted by the record or are too conclusory
to demonstrate a violation of the petitioner’s constitutional rights is not
a finding of fact—it is a determination, as a matter of law, that the peti-
tioner has failed to state a claim for postconviction relief.
Postconviction: Constitutional Law: Appeal and Error. In appeals
from postconviction proceedings, an appellate court reviews de novo
a determination that the defendant failed to allege sufficient facts to
demonstrate a violation of his or her constitutional rights or that the
record and files affirmatively show that the defendant is entitled to
no relief.

Postconviction: Right to Counsel: Appeal and Error. The failure of
the district court to provide court-appointed counsel in a postconviction
proceeding is reviewed for an abuse of discretion.

Postconviction: Constitutional Law. Postconviction relief is a very
narrow category of relief, available only to remedy prejudicial constitu-
tional violations that render the judgment void or voidable.
Postconviction: Sentences: Appeal and Error. The Nebraska
Postconviction Act is intended to provide relief in those cases where
a miscarriage of justice may have occurred; it is not intended to be a
procedure to secure a routine review for any defendant dissatisfied with
his or her sentence.

Postconviction: Pleas: Waiver. The Nebraska Postconviction Act does
not provide a procedure whereby the defendant can avoid the waiver
inherent to a voluntary entry of a guilty plea or plea of no contest.
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Pleas: Waiver: Indictments and Informations: Effectiveness of
Counsel: Jurisdiction. The voluntary entry of a guilty plea or a plea
of no contest waives every defense to a charge, whether the defense is
procedural, statutory, or constitutional. The only exceptions are for the
defenses of insufficiency of the indictment, information, or complaint;
ineffective assistance of counsel; and lack of jurisdiction.
Postconviction: Appeal and Error. On appeal from the denial of
postconviction relief without an evidentiary hearing, the question is not
whether the movant was entitled to relief by having made the requisite
showing. Instead, it must be determined whether the allegations were
sufficient to grant an evidentiary hearing.
Postconviction. The allegations in a motion for postconviction relief
must be sufficiently specific for the district court to make a preliminary
determination as to whether an evidentiary hearing is justified.
Postconviction: Pleadings: Proof: Constitutional Law. In a proceed-
ing under the Nebraska Postconviction Act, the application is required
to allege facts which, if proved, constitute a violation or infringement
of constitutional rights, and the pleading of mere conclusions of fact
or of law are not sufficient to require the court to grant an eviden-
tiary hearing.
Postconviction: Proof: Constitutional Law. An evidentiary hearing
must be granted when the facts alleged, if proved, would justify relief,
or when a factual dispute arises as to whether a constitutional right is
being denied.
Appeal and Error. An appellate court will not consider an issue on
appeal that was not presented to or passed upon by the trial court.
Postconviction: Effectiveness of Counsel: Proof. In order to establish
a right to postconviction relief based on a claim of ineffective assistance
of counsel, the defendant has the burden first to show that counsel’s per-
formance was deficient; that is, counsel’s performance did not equal that
of a lawyer with ordinary training and skill in criminal law in the area.
Next, the defendant must show that counsel’s deficient performance
prejudiced the defense in his or her case.
Effectiveness of Counsel: Pleas. In a plea context, deficiency depends
on whether counsel’s advice was within the range of competence
demanded of attorneys in criminal cases.
. The prejudice requirement in a plea context is satisfied if
the defendant shows a reasonable probability that but for the errors of
counsel, the defendant would have insisted on going to trial rather than
pleading guilty.
: . In determining the prejudice component of alleged inef-
fective assistance of counsel in a plea context, the likelihood of the
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defense’s success had the defendant gone to trial should be considered
along with other factors, such as the likely penalties the defendant
would have faced if convicted at trial, the relative benefit of the plea
bargain, and the strength of the State’s case.

18. Postconviction: Effectiveness of Counsel. In a motion for postconvic-
tion relief, self-serving declarations that fail to allege specific facts that
will be presented in an evidentiary hearing will not be sufficient on their
own to raise a question of prejudice in an allegation of ineffective assist-
ance of counsel.

19. Postconviction: Pleas: Effectiveness of Counsel. A motion for post-
conviction relief seeking to set aside a conviction pursuant to a plea on
the grounds that it was the result of ineffective assistance of counsel
must allege objective facts that raise a question of whether a rational
defendant would have insisted on going to trial.

20. Postconviction: Appeal and Error. When considering whether the dis-
trict court correctly denied a motion for postconviction relief without an
evidentiary hearing, an appellate court will not consider factual allega-
tions made for the first time on appeal.

21. Trial: Pleas: Mental Competency. A person is competent to plead or
stand trial if he or she has the capacity to understand the nature and
object of the proceedings against him or her, to comprehend his or her
own condition in reference to such proceedings, and to make a ratio-
nal defense.

22, ¢ : . The test of mental capacity to plead is the same as
that required to stand trial.

23. Postconviction: Witnesses. A significant degree of specificity is
required in postconviction motions for claims relating to potential
witnesses.

24. Right to Counsel: Effectiveness of Counsel. A defendant represent-
ing himself or herself pro se cannot thereafter assert his or her own
incompetency.

25. Postconviction: Appeal and Error. Plain error cannot be asserted in a
postconviction proceeding to raise claims of error by the trial court.

26. Effectiveness of Counsel: Appeal and Error. Counsel’s failure to raise
an issue on appeal could be ineffective assistance only if there is a rea-
sonable probability that inclusion of the issue would have changed the
result of the appeal.

Appeal from the District Court for Douglas County: SHELLY
R. STRATMAN, Judge. Affirmed.

Dammon T. Haynes, pro se.
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HEeavican, C.J., CasseL, Stacy, and FUNKE, JJ.

HEeavican, C.J.
I. NATURE OF CASE

This is an appeal from the denial of postconviction relief
without an evidentiary hearing or the appointment of counsel.
The petitioner makes numerous arguments that his trial coun-
sel, who also represented him on direct appeal, were ineffec-
tive. Petitioner also argues that he was sentenced to nonexistent
crimes of being a habitual criminal, which he asserts resulted
in void sentences. We affirm the judgment below.

II. BACKGROUND

1. CHARGES

Dammon T. Haynes was charged with three counts under
case No. CR14-701. Count I charged him with stalking, sec-
ond offense, in violation of Neb. Rev. Stat. §§ 28-311.03 and
28-311.04(2)(a) (Reissue 2008), a Class IV felony. Count II
charged him with terroristic threats, in violation of Neb. Rev.
Stat. § 28-311.01(1)(a) (Reissue 2008), a Class IV felony.
Count III, habitual criminal, described that Haynes has twice
been convicted of a crime, sentenced, and committed to prison
for terms of not less than 1 year each and, thus, “is a Habitual
Criminal as described in Neb. Rev. Stat. §29-2221.”

At the same time, under case No. CR14-1202, Haynes
was charged with two counts. Under count I, he was charged
with tampering with a witness, in violation of Neb. Rev. Stat.
§ 28-919(1) (Reissue 2008), a Class IV felony. Count 11, habit-
ual criminal, described that Haynes has twice been convicted
of a crime, sentenced, and committed to prison for terms of
not less than 1 year each and, thus, “is a Habitual Criminal as
described in Neb. Rev. Stat. §29-2221.”

Under other case numbers, Haynes was charged with pos-
session of a controlled substance, witness tampering, and iden-
tity theft.
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2. PLEAS

Haynes entered into a plea agreement with the State. In case
No. CR14-701, Haynes pled no contest to the charges of count
I, stalking, second offense, and count II, terroristic threats. In
case No. CR14-1202, Haynes pled no contest to count I, tam-
pering with a witness.

The pleas were negotiated in exchange for dismissal of the
other charges, under different case numbers, of possession of
a controlled substance, witness tampering, and identity theft.
The State also agreed not to file any further charges based
on Haynes’ conduct up to the date of the pleas. The State had
apparently been preparing to charge Haynes with 16 additional
misdemeanor counts.

The day Haynes pled to the charges, the State entered into
evidence a psychiatric report demonstrating that Haynes was
competent and the court specifically found Haynes competent
to stand trial.

The court considered cases Nos. CR14-701 and CR14-1202
together during the plea colloquy, as well as during the enhance-
ment and sentencing hearing.

During the plea colloquy, the court confirmed with Haynes
that he understood the nature of the charges, the terms of the
plea agreement, the sentencing range for the crimes, and the
possible habitual criminal enhancement. The court explained
that the charges of terroristic threats and tampering with a wit-
ness were subject to habitual criminal enhancement, while the
charge of stalking, second offense, was not.

Haynes affirmed that his pleas were freely and voluntarily
made. Haynes stated that he had been given enough time to
discuss the case with his counsel and that he was satisfied with
their representation.

As a factual basis for the pleas, the State provided that it
would have adduced evidence that on or about January 22
through February 12, 2014, Haynes harassed and threatened
the victim, his ex-girlfriend, after she broke off their relation-
ship and moved in with her mother. Haynes continued to call,
drive by the victim’s house, and send text messages, even after
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a protection order was in place. Some messages were sent to
the victim’s mother, advising her to keep the victim away from
the “back windows,” because “he attempted to get his boys to
chill,” but “the call was already made.” On one occasion, the
victim and her mother witnessed Haynes drive by and point
his fingers out the window as if they were a gun. On another
occasion, the victim and her mother witnessed Haynes drive by
and yell, “[H]ey bitch, I’'m coming back. This house is going
to get shot up tonight.” During the same time period, Haynes
filled out change of address forms for the victim without her
consent, pretended to be the victim in order to have her cable
turned off, and sent “jitney cabs” to the victim’s house during
all hours of the night.

After being jailed on the charges, Haynes made approxi-
mately 44 calls to the victim, using another inmate’s telephone
number. During the conversations, Haynes asked the victim not
to go to court. Haynes also sent letters through other inmates
to contacts on the outside, asking them to tell the victim to stop
talking to law enforcement and prosecutors.

The court found that Haynes’ pleas of no contest were
entered freely, knowingly, intelligently, and voluntarily. Haynes
was adjudged guilty of the charges of stalking, terroristic
threats, and tampering with a witness.

3. SENTENCING

For purposes of habitual criminal enhancement, the State
entered into evidence prior convictions, and the court found
the prior convictions valid and supporting enhancement. The
presentence investigation report (PSI) indicated an extensive
criminal history, including convictions for assault, terroristic
threats, stalking, harassment by telephone, intimidation by tele-
phone, and violations of protection orders. The victims were
past girlfriends and an ex-wife. The PSI reflects that Haynes
has been arrested 23 times for crimes of domestic violence and
has had 16 protection orders filed against him by 14 different
people in the last 18 years. Attached to the PSI were several
victim impact statements related to prior convictions.
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Defense counsel asked the court to order a new PSI on
the grounds that the officer who prepared the PSI was biased
against Haynes. Counsel explained that the investigator had
been Haynes’ probation officer in 1999 and had prepared a
PSI in another case in 2009. Counsel suggested that someone
else would be able to “give a more independent evaluation.”
The court denied the motion, noting that although the report
demonstrated familiarity with Haynes, it was mostly a factual
recitation of past and present charges.

The State argued at the sentencing hearing that the court
should consider Haynes’ past convictions and the domestic
abuse and stalking of former girlfriends and his ex-wife.

The district court observed that Haynes had an extensive
criminal history and was “one of the worst” domestic vio-
lence offenders the court had ever seen. The court stated that
it had reached this conclusion based on the factual statements
in the PSI and the victim statements, not on any commentary
in the PSI reflecting the investigator’s personal familiarity
with Haynes.

In case No. CR14-701, the court sentenced Haynes to con-
current sentences of 12 to 24 years’ imprisonment, with 289
days’ credit for time served. In case No. CR14-1202, the court
sentenced Haynes to 12 to 24 years’ imprisonment, to be
served consecutively to the sentences in case No. CR14-701.

4. DIRECT APPEAL

Haynes filed a direct appeal, represented by the same defense
counsel as at the trial stage. He asserted on appeal that the sen-
tences were excessive.

The Nebraska Court of Appeals, in a memorandum opin-
ion, found that the sentences were not excessive.! However,
it vacated and remanded that portion of the sentence in case
No. CR14-701 that imposed habitual criminal enhancement
on the charge of stalking, second offense. The court noted

! State v. Haynes, Nos. A-14-1082, A-14-1083, 2015 WL 4626756 (Neb.
App. Aug. 4, 2015) (selected for posting to court website).
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that because the sentences were concurrent, the error was for
all practical purposes harmless, but nevertheless needed to
be corrected.?

5. MOTION FOR POSTCONVICTION RELIEF

Thereafter, Haynes, representing himself pro se, filed a
motion for postconviction relief. Haynes asserted 12 acts of
ineffective assistance of counsel. He generally alleged that but
for these acts of ineffective assistance of counsel, he would
have insisted on going to trial.

First, Haynes alleged that counsel was deficient for failing
to discuss, apprise, or review “any of the discovery turned
over by the state.” Second, Haynes alleged counsel failed to
investigate, interview, or depose other “witnesses,” who would
have testified that his relationship with the victim was “whole-
some” and “not the negative transgression or aggression the
state and police officials deploy.” Third, Haynes alleged that
counsel should have driven by the victim’s residence to obtain
more “detailing descriptive streets.” Fourth, Haynes alleged
that counsel was deficient in failing to locate, interview, or
depose the victim, who would have given “a very different ver-
sion of events that [sic] what the state produced” and “would
have testified that the charges lodged against [Haynes] were
unfounded, and concocted by her mother.”

Fifth, Haynes alleged that there were several questions that
he asked counsel, which he listed, to “formulate a defense” in
Haynes’ favor. Sixth, Haynes alleged that counsel was ineffec-
tive by “failing to apprise [Haynes] of the nature of the charges
lodged against him; the consequences of the charges [Haynes]
was said to had [sic] committed; and a reasonable explana-
tion as to whether or not he should proceed to trial on those
charges.” Seventh, Haynes asserted that counsel should have
challenged law enforcement’s warrantless seizure of his outgo-
ing mail while in jail and use of that mail to contact recipients
and discourage their continued communication with him.

2 d.
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Eighth, Haynes alleged that 7 months of “solitary confine-
ment,” and its restrictions, particularly telephone restrictions,
limited his ability to contact counsel and thereby “impeded
[Haynes’] participation in his case,” allegedly denying him
due process. The restrictions also limited his access to outside
sources who could have allegedly helped him “prepare and
help counsel’s [sic] with a propper [sic] defense” and ren-
dered it “impossible for [Haynes] to obtain information that
would have undermined the states [sic] case via the charges.”
He asserted that counsel was ineffective for failing to chal-
lenge these restrictions. Haynes also generally asserted that the
restrictive confinement rendered his plea involuntary.

Ninth, Haynes alleged under the heading “Failure to
Investigate and Prepare Defense” that the county attorney
met with the victim before charges were filed. Tenth, Haynes
asserted that counsel was deficient in failing to assert on direct
appeal that the presentence investigator was biased against
him. Eleventh, Haynes asserted that counsel should have raised
on appeal the allegation that his plea was not supported by an
adequate factual basis.

Twelfth, Haynes alleged counsel was ineffective for fail-
ing to raise as error on direct appeal the habitual criminal
count in case No. CR14-701. Haynes theorized, without cita-
tion to any relevant authority, that all charges under the same
information must be subject to habitual criminal enhancement
in order for the habitual criminal statute to legally apply to
the case.

Haynes also made several allegations of “plain error” that
did not appear to relate to an ineffective assistance of coun-
sel claim.

The allegations of Haynes’ motion will be set forth in further
detail in our opinion.

6. DisTRICT COURT ORDER
The district court denied the motion for postconviction
relief without an evidentiary hearing or the appointment
of counsel.
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With respect to the claims of ineffective assistance of coun-
sel, the court stated that Haynes had failed to set forth specific
facts relating to prejudice and only generically offered the
self-serving declaration that but for the deficient performance,
he would have insisted on going to trial.

The court elaborated that on all claims relating to a failure
to investigate, Haynes did “not state what additional evidence
would have been gathered, or how a different result would
have been obtained.” The court stated that this was reason
alone to deny the motion without an evidentiary hearing on
the allegations.

Alternatively to the lack of specificity regarding prejudice,
the court reasoned, regarding the telephone restrictions dur-
ing administrative confinement, that Haynes failed to set forth
how defense counsel could have challenged a decision by the
Department of Correctional Services. The court noted that
counsel is not ineffective for failing to bring a motion that
does not have merit.* Regarding the claim that counsel failed
to inform Haynes of the nature of the charges, the court alter-
natively reasoned that the plea colloquy refuted such a claim.*

As for the allegations of prosecutorial misconduct and the
presentence investigator’s conflict of interest, the court con-
cluded Haynes had “failed to set forth any facts or law estab-
lishing inclusion of such issues would have ‘changed the result
of the appeal.”””

With regard to any claim of “plain error,” separate from
Haynes’ ineffective assistance of counsel claims, the court
relied on our statement in State v. Sepulveda® that plain error
cannot be asserted in a postconviction proceeding to raise
claims of error by the trial court.

Haynes appeals.

3 See State v. McLeod, 274 Neb. 566, 741 N.W.2d 664 (2007).

4 See, State v. Dragon, 287 Neb. 519, 843 N.W.2d 618 (2014); State v. Vo,
279 Neb. 964, 783 N.W.2d 416 (2010).

5 See State v. Jim, 278 Neb. 238, 768 N.W.2d 464 (2009).
¢ State v. Sepulveda, 278 Neb. 972, 775 N.W.2d 40 (2009).



- 259 -

299 NEBRASKA REPORTS
STATE v. HAYNES
Cite as 299 Neb. 249

III. ASSIGNMENTS OF ERROR

Largely verbatim, Haynes asserts that (1) his claims of inef-
fective assistance of counsel are “meritable,” warranting the
need of an evidentiary hearing to show cause; (2) the grounds
and claims submitted for postconviction relief exhibit “color-
able claims” worthy of the relief sought; (3) the district court
erred in denying Haynes’ motion for postconviction relief; (4)
the district court erred in denying Haynes’ motion to appoint
counsel; (5) the district court erred in allowing the State to
use false and highly prejudicial claims that Haynes sexually
assaulted women in the past; (6) the district court erred when
overruling Haynes’ request to remove the presentence investi-
gator due to bias; and (7) the district court erred in allowing the
State to place Haynes in “[s]olitary [c]onfinement” during the
pretrial stages, prohibiting him from contacting his attorneys
by telephone.

IV. STANDARD OF REVIEW

[1] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law which is reviewed
independently of the lower court’s ruling.’

[2,3] A trial court’s ruling that the petitioner’s allegations
are refuted by the record or are too conclusory to demonstrate
a violation of the petitioner’s constitutional rights is not a
finding of fact—it is a determination, as a matter of law, that
the petitioner has failed to state a claim for postconviction
relief.® Thus, in appeals from postconviction proceedings,
an appellate court reviews de novo a determination that the
defendant failed to allege sufficient facts to demonstrate a
violation of his or her constitutional rights or that the record
and files affirmatively show that the defendant is entitled to
no relief.’

7 State v. Harris, 267 Neb. 771, 677 N.W.2d 147 (2004).
8 State v. Determan, 292 Neb. 557, 873 N.W.2d 390 (2016).
° Id.
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[4] We review the failure of the district court to provide
court-appointed counsel in a postconviction proceeding for an
abuse of discretion.'

V. ANALYSIS

Haynes appeals from the denial of postconviction relief
without an evidentiary hearing or the appointment of counsel.
He sought to set aside his convictions, which were entered
pursuant to pleas of no contest. He also alleged errors in sen-
tencing. The district court concluded that Haynes had failed to
allege sufficient facts that, even if proved true at an evidentiary
hearing, would render his judgment void or voidable. As to
certain allegations, the court also found them to be affirma-
tively refuted by the record.

[5,6] Postconviction relief is a very narrow category of
relief, available only to remedy prejudicial constitutional viola-
tions that render the judgment void or voidable.!" The Nebraska
Postconviction Act is intended to provide relief in those cases
where a miscarriage of justice may have occurred; it is not
intended to be a procedure to secure a routine review for any
defendant dissatisfied with his or her sentence.

[7,8] The Nebraska Postconviction Act likewise does not
provide a procedure whereby the defendant can avoid the
waiver inherent to a voluntary entry of a guilty plea or plea of
no contest. The voluntary entry of a guilty plea or a plea of no
contest waives every defense to a charge, whether the defense
is procedural, statutory, or constitutional.”® “The only excep-
tions are for the defenses of insufficiency of the indictment,

10 See State v. Rehbein, 235 Neb. 536, 455 N.W.2d 821 (1990).

' See, State v. Barnes, 272 Neb. 749, 724 N.W.2d 807 (2006); State v. Lytle,
224 Neb. 486, 398 N.W.2d 705 (1987); Neb. Rev. Stat. § 29-3001 (Reissue
2016).

12 See State v. Robertson, 294 Neb. 29, 881 N.W.2d 864 (2016).

B State v. Trackwell, 250 Neb. 46, 547 N.W.2d 471 (1996); State v.
Dreimanis, 8 Neb. App. 362, 593 N.W.2d 750 (1999).
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information, or complaint; ineffective assistance of counsel;
and lack of jurisdiction.”"

[9] On appeal from the denial of postconviction relief with-
out an evidentiary hearing, the question is not whether the
movant was entitled to relief by having made the requisite
showing.'® Instead, we must determine whether the allega-
tions were sufficient to grant an evidentiary hearing.!® Section
29-3001(2) states:

Unless the motion and the files and records of the case
show to the satisfaction of the court that the prisoner is
entitled to no relief, the court shall . . . grant a prompt
hearing thereon, and determine the issues and make
findings of fact and conclusions of law with respect
thereto.

[10-12] But the allegations in the motion for postconviction
relief must be sufficiently specific for the district court to make
such a preliminary determination as to whether an evidentiary
hearing is justified.'”” In a proceeding under the Nebraska
Postconviction Act, the application is required to allege facts
which, if proved, constitute a violation or infringement of
constitutional rights, and the pleading of mere conclusions of
fact or of law are not sufficient to require the court to grant an
evidentiary hearing.'® An evidentiary hearing must be granted
when the facts alleged, if proved, would justify relief, or when
a factual dispute arises as to whether a constitutional right
is being denied.” In the absence of alleged facts that would
render the judgment void or voidable, the proper course is to

4 State v. Start, 239 Neb. 571, 574, 477 N.W.2d 20, 22-23 (1991). See, also,
State v. Russell, 239 Neb. 979, 479 N.W.2d 798 (1992); State v. Wiemer, 3
Neb. App. 821, 533 N.W.2d 122 (1995).

15 See State v. Yos-Chiguil, 281 Neb. 618, 798 N.W.2d 832 (2011).
16 See id.

17 See State v. Lytle, supra note 11.

8 State v. Turner, 194 Neb. 252, 231 N.W.2d 345 (1975).

Y9 See State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998).
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dismiss the motion for postconviction relief for failure to state
a claim.?

[13] With these principles in mind, we turn to Haynes’ argu-
ments on appeal. We consider only those arguments that were
both adequately assigned and argued in his appellate brief.
This court will not consider an issue on appeal that was not
presented to or passed upon by the trial court.?!

1. ALLEGED INEFFECTIVE ASSISTANCE OF
COUNSEL LEADING TO PLEAS
OF No CONTEST

Haynes principally asserts ineffective assistance of counsel.
He argues that but for these acts of ineffective assistance of
counsel, there was a “great probability,” sufficient to under-
mine confidence in the outcome, that Haynes would have
insisted on going to trial.”? Because Haynes was represented
both at trial and on direct appeal by the same lawyer or law-
yers from the same office, this motion for postconviction
relief is his first opportunity to assert ineffective assistance
of counsel.

[14] In order to establish a right to postconviction relief
based on a claim of ineffective assistance of counsel, the
defendant has the burden first to show that counsel’s per-
formance was deficient; that is, counsel’s performance did
not equal that of a lawyer with ordinary training and skill in
criminal law in the area.?® Next, the defendant must show that
counsel’s deficient performance prejudiced the defense in his
or her case. The two prongs of this test, deficient performance
and prejudice, may be addressed in either order.?*

[15,16] In a plea context, deficiency depends on whether
counsel’s advice was within the range of competence demanded

20 See State v. Ryan, 287 Neb. 938, 845 N.W.2d 287 (2014).
2 Walters v. Sporer, 298 Neb. 536, 905 N.W.2d 70 (2017).

22 Brief for appellant at 14.

2 State v. McLeod, supra note 3.

* Id.
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of attorneys in criminal cases.”® The prejudice requirement in
a plea context is satisfied if the defendant shows a “reasonable
probability” that but for the errors of counsel, the defend-
ant would have insisted on going to trial rather than plead-
ing guilty.”

[17] The likelihood of the defense’s success had Haynes
insisted on going to trial is relevant to this prejudice analy-
sis.?” It is relevant to the consideration of whether “‘a rational
defendant [would have] insist[ed] on going to trial.””?® The
likelihood of the defense’s success had the defendant gone to
trial should be considered along with other factors, such as the
likely penalties the defendant would have faced if convicted at
trial, the relative benefit of the plea bargain, and the strength
of the State’s case.”

[18] At an evidentiary hearing, “[s]elf-serving declarations
that [the claimant] would have gone to trial will not be enough;
he must present objective evidence showing a reasonable prob-
ability that he would have insisted on going to trial.””*° Neither
will such self-serving declarations be sufficient on their own to
state a claim requiring an evidentiary hearing.’!

[19] The district court was correct that a motion for post-
conviction relief seeking to set aside a conviction pursuant
to a plea on the grounds that it was the result of ineffective

2 See State v. Zarate, 264 Neb. 690, 651 N.W.2d 215 (2002).

%6 State v. Lee, 290 Neb. 601, 602, 861 N.W.2d 393, 395 (2015). See, also,
e.g., State v. Armendariz, 289 Neb. 896, 857 N.W.2d 775 (2015); State v.
Yos-Chiguil, supra note 15; State v. Glover, 278 Neb. 795, 774 N.W.2d
248 (2009); State v. McLeod, supra note 3; State v. Barnes, supra note 11;
State v. Deckard, 272 Neb. 410, 722 N.W.2d 55 (2006); State v. Silvers,
supra note 19.

27 See State v. Yos-Chiguil, supra note 15.

28 Id. at 631, 798 N.W.2d at 844, quoting Roe v. Flores-Ortega, 528 U.S.
470, 120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000).

2 See State v. Yos-Chiguil, supra note 15.
30 Id. at 632, 798 N.W.2d at 844.
31 See State v. Barrera-Garrido, 296 Neb. 647, 895 N.W.2d 661 (2017).
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assistance of counsel must allege objective facts that raise a
question of whether a rational defendant would have insisted
on going to trial. And we agree with the district court that
most of Haynes’ claims failed to allege facts raising a ques-
tion of whether a rational defendant would have insisted on
going to trial. Other allegations are affirmatively refuted by
the trial record. None of the allegations warranted an eviden-
tiary hearing.
We address each of the allegations in turn.

(a) Meeting Between Victim
and County Attorney

Haynes first argues that counsel was ineffective for failing
to challenge the county attorney’s meeting with the victim
before charges were filed. In his motion for postconvic-
tion relief, Haynes alleged under the heading “Failure to
Investigate and Prepare Defense” that the county attorney met
with the victim before charges were filed. He asserted this
violated due process, because it gave the county attorney first-
hand information and gave the county attorney time to “plant
fear” in the victim.

Haynes did not make factual allegations as to how this
“fear” affected the truthfulness of the victim’s account to law
enforcement or how it otherwise impacted his defense. In
other words, Haynes failed to allege facts raising a dispute as
to whether a rational defendant would have insisted on going
to trial.

Haynes’ attempt to focus on counsel’s failure to raise this
issue on direct appeal does not change our analysis. As stated,
in an appeal seeking to reverse a conviction pursuant to a plea
of no contest, the appellate court will consider only claims
of insufficiency of the indictment, information, or complaint;
ineffective assistance of counsel; and lack of jurisdiction.??
Haynes’ motion failed to raise the prospect that had the

32 State v. Start, supra note 14. See, also, State v. Russell, supra note 14;
State v. Wiemer, supra note 14.
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purported due process issue been raised on direct appeal, it
would have changed the result.’* But, in fact, Haynes’ allega-
tion amounts simply to an allegation of ineffective assistance
of counsel at trial, because trial counsel representing the
defendant on appeal cannot be expected to raise his or her
own ineffectiveness in failing to present an issue at trial.**
And Haynes’ counsel did not bring this alleged due process
issue to the attention of the district court before Haynes
entered his plea.

(b) Failure to Discuss
State’s Discovery

Haynes next asserts on appeal that counsel “failed to dis-
cuss, apprise, or review any of the discovery turned over by
the [S]tate™*® and that had counsel done so, counsel would have
known the police reports were filed by the victim’s mother.

Haynes did not assert in his motion for postconviction
relief, however, that counsel would have discovered that the
police reports were filed by the victim’s mother. We note that
Haynes fails to explain how the fact that the victim’s mother
filed the police reports would have undermined the State’s
case against Haynes and thereby created a reasonable prob-
ability that he would have insisted on going to trial. But,
regardless, we will not consider arguments made for the first
time on appeal.®

Haynes’ assertion in his motion that counsel failed to discuss
with him “any of the discovery” turned over by the State was
insufficiently specific. Without an allegation as to what the
State’s discovery evidence was, Haynes failed to allege suf-
ficient facts pertaining to whether a rational defendant would
have insisted on going to trial.

33 See State v. Jim, supra note 5.

3 See, e.g., State v. Payne, 289 Neb. 467, 855 N.W.2d 783 (2014).

35 Brief for appellant at 13.

3¢ See State v. Thomas, 262 Neb. 138, 629 N.W.2d 503 (2001).
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(¢) Questions Presented to
Defense Counsel

Next, Haynes states in his brief that there were “many ques-
tions asked to counsel.”” He lists these questions as including:
(1) “Why are all of the imposed restrictions being placed on
me given the fact that the alleged victim refuses to help pros-
ecution?” (2) “Why is the Habitual Criminal tag being sought
agains [sic] me even with my charges being the low end class
4 felonies?” (3) With no physical voilence [sic] associated
with this case why is the County Attorney not allowing the
alleged victim and myself communicate [sic] for the well
being of our young daughter?” and (4) “What are my chance
[sic] if I proceed to trial given the fact that the alleged victim
has shown no interest in helping build a case?”*

This list of questions asked is less an argument than a
statement of purported historical fact. The fact that this list
was presented somewhere under the heading of “Failure to
Investigate and Prepare Defense” does not make it an argu-
ment. We find this an insufficient argument for this court to be
able to address it.*’

However, we note that this same insufficiency clearly sup-
ported the district court’s conclusion that Haynes had failed
to state a claim warranting an evidentiary hearing.

(d) Administrative Confinement
and Outgoing Mail
Haynes asserts that counsel was ineffective for failing to
challenge his administrative confinement. He focuses pri-
marily on restrictions on his ability to make telephone calls.
Haynes argues that he was prejudiced by telephone restric-
tions, because they impeded his ability to call counsel and
prevented him from calling unidentified persons who might

37 Brief for appellant at 13.
B 1d.
39 See State v. Wagner, 295 Neb. 132, 888 N.W.2d 357 (2016).
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have helped him procure evidence of an alibi. This alibi evi-
dence supposedly would have entailed train tickets and time-
cards for his job, demonstrating that he was working or out of
town “during times that several Police reports were filed.”*

Somewhat relatedly, Haynes asserts that counsel should have
challenged law enforcement officers’ warrantless confiscation
of his outgoing mail while in jail and their contact with the
recipients, encouraging them not to have further contact with
Haynes. Again, Haynes believes this hindered his ability to
procure evidence for his defense.

As the district court noted, Haynes failed to assert by what
motion or action his counsel could have challenged such a
decision of the Department of Correctional Services. While
Haynes seems to classify these acts as prosecutorial miscon-
duct, he fails to cite to any authority for that characterization.

[20] Haynes likewise failed to raise sufficiently specific
facts demonstrating that a reasonable person would have
insisted on going to trial, had counsel successfully challenged
his administrative confinement. As with other assertions of
ineffective assistance of counsel, Haynes has attempted to
add more specific factual allegations for the first time in his
appellate brief. When considering whether the district court
correctly denied the motion without an evidentiary hear-
ing, we will not consider factual allegations made for the
first time on appeal.*’ Haynes did not allege in his motion
that train tickets and timecards would have presented an
alibi. Rather, he generically alleged that he was hindered in
his defense.

In any event, Haynes failed to raise a question of prejudice
from his telephone restrictions or law enforcement’s discourag-
ing mail recipients from further contact with Haynes, because
he did not allege that counsel was unable to contact him, that
he was unable to contact counsel through other means, or that

40 Brief for appellant at 15.
41 See Walters v. Sporer, supra note 21.
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counsel was unable to conduct an adequate discovery without
Haynes’ direct communication with these unidentified outside
sources. Finally, whatever train tickets and timecards could
have been procured, Haynes does not assert that these would
have demonstrated he was nowhere in the vicinity of the
crimes at any point from January 22 to February 12, 2014, as
alleged in the information.

In other words, the allegations relating to counsel’s failure to
challenge administrative confinement, confiscation of his mail,
and contact with mail recipients, failed to sufficiently raise a
triable issue warranting an evidentiary hearing.

Haynes seems to generally argue that counsel failed to
protect his mental health, noting that “[t]hose surroundings
with no outside communication can cause serious issues men-
tally.”* But Haynes does not assert that he actually suffered
from such serious mental issues. He merely broadly states that
“[t]he plea . . . was not done knowingly, willingly, or volun-
tarily, due to the restrictions placed on [Haynes], along with
[Haynes’] being placed in solitary confinement for over seven
months . . . .”#

[21,22] Even if we generously read these arguments as
asserting that Haynes was incompetent—and that counsel was
ineffective for failing to seek a competency hearing or moving
to withdraw Haynes’ plea—Haynes’ motion failed to allege
facts that would have raised doubts as to his competency. A
person is competent to plead or stand trial if he or she has the
capacity to understand the nature and object of the proceed-
ings against him or her, to comprehend his or her own condi-
tion in reference to such proceedings, and to make a rational
defense.* The test of mental capacity to plead is the same as
that required to stand trial.*

42 Brief for appellant at 6.
B Id. at 14.

4 State v. Vo, supra note 4.
S Id.
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Haynes’ allegations, even if true, would not establish a
“threshold level of doubt™¢ concerning his competency that
would make counsel’s inaction deficient. Haynes failed to
allege what facts would have brought to counsel’s attention an
incapacity to understand the nature and object of the proceed-
ings against him, to comprehend his own condition in reference
to such proceedings, and to make a rational defense.*” Haynes’
allegation that he was in “solitary confinement,” standing
alone, is not a fact that would cause a criminal lawyer with
ordinary training and skill in the area to question a defend-
ant’s competency.

Finally, the record refutes any allegation that Haynes was
incompetent. A medical evaluation established Haynes’ com-
petency, and the district court specifically found Haynes com-
petent before hearing his plea. Haynes’ responses to questions
from the court during the plea colloquy were appropriate and
reflected his knowledge that he was appearing in court for the
purpose of entering a no contest plea and that he understood
the consequences of such action as they were explained to him
by the judge.

The district court was correct in denying an evidentiary
hearing on the claims relating to his administrative confine-
ment and confiscation of his outgoing mail while in jail.

(e) Failure to Visit Apartment Complex

Haynes asserts that counsel was somehow ineffective for
failing to visit the apartment complex where he, the victim,
and the victim’s mother all allegedly lived. He asserts that
counsel should have been able to detail the “descriptive streets
or locate where [Haynes] was said to venture driving by [the
victim’s] home.”* These allegations do not bring into question
either counsel’s deficiency or any possible prejudice.

4 State v. Griffin, 20 Neb. App. 348, 355, 823 N.W.2d 471, 477 (2012).

47 See, State v. Vo, supra note 4; State v. Johnson, 4 Neb. App. 776, 551
N.W.2d 742 (1996).

8 Brief for appellant at 13.



- 270 -

299 NEBRASKA REPORTS
STATE v. HAYNES
Cite as 299 Neb. 249

(f) Failure to Interview
Character Witnesses

Haynes argues that counsel failed to interview “witnesses”
he informed counsel of, who would have stated that he was
the sole provider for the household and that “ill feelings” of
the victim’s mother “caused these issues to happen.”* His
allegations in the motion for postconviction relief stated some-
what similarly that “witnesses” would have said Haynes and
the victim had “a relationship in which [Haynes] was the sole
provider for the household in wholesome relations and not the
negative transgression or aggression the state and police offi-
cials deploy.”

[23] We require a significant degree of specificity in post-
conviction motions for claims relating to potential witnesses.*
And, because this case involves a plea, any claim based on
potential witnesses is all the more hypothetical and subject to
scrutiny. We have explained:

“The plea process brings to the criminal justice system
a stability and a certainty that must not be undermined
by the prospect of collateral challenges in cases not only
where witnesses and evidence have disappeared, but also
in cases where witnesses and evidence were not presented
in the first place.”!

Haynes did not provide the names or descriptions of the
uncalled witnesses. Haynes describes the general nature of the
testimony the witnesses would have provided, but this poten-
tial testimony generally vouching for the wholesome and non-
aggressive nature of Haynes’ relationship with the victim only
marginally impacts the likelihood of the defense’s success had
Haynes insisted on going to trial.

Y Id. at 12.

0 See, State v. Mora, 298 Neb. 185, 903 N.W.2d 244 (2017); State v.
Abdullah, 289 Neb. 123, 853 N.W.2d 858 (2014).
St State v. Yos-Chiguil, supra note 15, 281 Neb. at 634, 798 N.W.2d at 845

(Heavican, C.J., concurring), quoting Premo v. Moore, 562 U.S. 115, 131
S. Ct. 733, 178 L. Ed. 2d 649 (2011).
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More to the point, Haynes apparently discussed these poten-
tial witnesses with counsel and was able to consider with
counsel the hypothetical effect of their potential testimony
before deciding to plead. Thus, counsel determined as a matter
of strategy that it was unnecessary to depose these witnesses to
confirm Haynes’ assertion as to what they would say regard-
ing their perception of Haynes’ relationship with the victim.
The allegation in the motion that counsel had not “call[ed],
locate[d] and acquire[d] witnesses,” before Haynes decided to
accept the State’s plea bargain offer, fails to call into question
whether a reasonable person would have instead insisted on
going to trial.

(g) Failure to Interview
and Depose Victim

Lastly, Haynes asserts that had counsel interviewed and
deposed the victim, she would have said the allegations were
“unfounded” and revealed that her mother made all the police
reports. In the motion for postconviction relief, Haynes simi-
larly alleged that counsel was ineffective for failing to “locate,
interview or depose the said victim” and that “[h]ad she been
located, interviewed, or deposed, she would have testified
that the charges lodged against [Haynes] were unfounded, and
concocted by her mother . . . [w]hich all led to . . . a coerced
and minipulated [sic] plea . . . at the ill advice and ineffective
representation of counsel’s.” Haynes concluded that but for
defense counsel’s ineffectiveness, there was a “great probabil-
ity” and a “high probability,” “sufficient to undermine confi-
dence in the outcome,” that Haynes would not have pled and
would have gone to trial.

[24] Haynes had moved, pro se, to depose the victim. But at
the hearing to accept his plea, Haynes affirmed to the court that
he wished to withdraw his motion to depose the victim. The
record is as follows:

[Defense counsel]: . . . At this time we move to with-
draw the Notice and Motion to Take Deposition that
was filed by my client on August 4th. We’ve had an
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opportunity to talk to my client. It was a pro se motion,
and he understands what is going on here and shares in
our wish to withdraw that motion.
THE COURT: Is that correct . . . ?
[Haynes]: Yes, ma’am.
A defendant representing himself or herself pro se cannot
thereafter assert his or her own incompetency.> Though he had
counsel, Haynes acted pro se in moving to depose the victim
and in withdrawing that motion. Haynes spoke for himself at
the hearing. He cannot now claim in his motion for postcon-
viction relief that his decision not to depose the victim was
in error.

2. SENTENCING
We turn now to several arguments Haynes makes concern-
ing his sentencing.

(a) Habitual Criminal Enhancement
Must Apply to All or None

First, Haynes asserts that counsel was ineffective for failing
to challenge habitual criminal enhancement on the grounds
that there can be no enhancement unless all the charges in
the information are amendable to habitual criminal enhance-
ment. He concludes that because, under case No. CR14-701,
the stalking charge was not amendable to habitual criminal
enhancement, neither was count II, terroristic threats. The
only law cited by Haynes in support of this conclusion is that
cited by the Court of Appeals in holding that second-offense
stalking could not be doubly enhanced through the habitual
criminal statute.

There is simply no merit to Haynes’ legal assertion that
all charges in an information must be amendable to habitual
criminal enhancement in order for any charge to be subject to
enhancement under the habitual criminal statute. We therefore

52 See State v. Dunster, 278 Neb. 268, 769 N.W.2d 401 (2009).
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agree with the district court that this allegation fails to raise
any issue of deficient performance or prejudice.

(b) Void Sentence for “Crime” of
Being Habitual Criminal

Haynes further argues, for the first time on appeal, that his
sentences were void, suffering the same infirmities as found in
Meyer v. Frakes.® Because a void judgment can be attacked
at any time in any proceeding,** we will address this argument
despite Haynes’ failure to raise it below.

The habitual criminal statute states that “the facts with
reference thereto shall be charged in the indictment or infor-
mation which contains the charge of the felony upon which
the accused is prosecuted.”” Thus, there is no error in setting
forth habitual criminal status as a count in the information. But
Haynes asserts that, as in Meyer v. Frakes,”® he was convicted
of the crime of being a habitual criminal and was separately
sentenced for such crime. In Meyer, we said that “a separate
sentence for the nonexistent crime of being a habitual crimi-
nal is void,” because “[t]here is no such offense as being a
habitual criminal.”’

The record demonstrates that unlike the defendant in Meyer,
Haynes was not, in fact, convicted and sentenced of being a
habitual criminal. He did not plead no contest to being a habit-
ual criminal. The court did not convict him of being a habitual
criminal. And the court did not issue a separate sentence for
the “crime” of being a habitual criminal. Instead, as is proper,
the court enhanced Haynes’ sentences for the crimes of ter-
roristic threats and tampering with a witness. We find no merit
to Haynes’ argument that pursuant to Meyer, his sentences
were void.

3 Meyer v. Frakes, 294 Neb. 668, 884 N.W.2d 131 (2016).
3% Johnson v. Johnson, 282 Neb. 42, 803 N.W.2d 420 (2011).
35 Neb. Rev. Stat. § 29-2221(2) (Reissue 2016).

5% Meyer v. Frakes, supra note 53.

7 Id. at 673-74, 884 N.W.2d at 136-37.
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(¢) Prosecutorial Misconduct and
Other Alleged Sentencing Errors

Lastly, Haynes argues several points of alleged prosecuto-
rial misconduct or trial error during the sentencing hearing,
unattached to any claim of ineffective assistance of counsel
or any claim that his plea was involuntary. He presented these
below as “plain error.” The allegations relate to the court’s
consideration of his relationship with past girlfriends, alleg-
edly false letters from past girlfriends, allegedly false accusa-
tions by the State of past sexual assaults, and a letter written
from jail to an adult son. In sum, Haynes argues that the State
improperly presented and the court improperly considered
false “prior bad acts.” He also argues that a letter to his son
should not have been considered, because it had been seized
without a warrant.

[25] As the district court correctly noted, plain error cannot
be asserted in a postconviction proceeding to raise claims of
error by the trial court.®® Haynes cannot avoid the strictures
of an ineffective assistance of counsel claim by reframing the
allegation as plain error. Consideration of plain error occurs
only at the discretion of an appellate court.>

[26] The only allegation of ineffective assistance of coun-
sel raised in terms of sentencing is counsel’s failure to pur-
sue on appeal the objection to the PSI investigator’s alleged
bias. Counsel’s failure to raise an issue on appeal could be
ineffective assistance of counsel only if there is a reasonable
probability that inclusion of the issue would have changed the
result of the appeal.®® We agree with the district court that a
claim based on the alleged bias of the PSI investigator would
not have been successful on appeal. This is especially true
because the district court stated that it was not considering
any statement in the PSI report that could have derived from

38 State v. Sepulveda, supra note 6.
3 See id.
60 State v. Sellers, 290 Neb. 18, 858 N.W.2d 577 (2015).
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the investigator’s prior contact with Haynes. Therefore, this
allegation, like the others, does not raise a claim warranting an
evidentiary hearing.

3. Appointment of Counsel

Under the Nebraska Postconviction Act, it is within the
discretion of the trial court as to whether counsel shall be
appointed to represent the defendant.’’ When the assigned
errors in a postconviction petition before the district court con-
tain no justiciable issues of law or fact, it is not an abuse of
discretion to fail to appoint counsel for an indigent defendant.®
Based upon our conclusion that Haynes’ postconviction motion
presented no justiciable issues for postconviction relief, we
conclude that the district court did not abuse its discretion in
denying his motion for appointment of counsel.

VI. CONCLUSION
For the foregoing reasons, we affirm the order of the district
court denying Haynes’ motion for postconviction relief with-
out an evidentiary hearing or the appointment of counsel.
AFFIRMED.
KELCH, J., participating on briefs.
WRIGHT and MILLER-LERMAN, JJ., not participating.

o1 State v. McLeod, supra note 3.
2 Id.
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HEeavican, C.J.
INTRODUCTION
These 40 appeals have been consolidated into 4 for pur-
poses of appeal. At issue in each case is whether the individual
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landowners are entitled to an award of attorney fees under
Neb. Rev. Stat. § 76-726 (Reissue 2009). We conclude that the
landowners did not offer sufficient proof as to their entitlement
to an award of attorney costs and fees.

FACTUAL BACKGROUND

TransCanada Keystone Pipeline, LP (TransCanada), is
a limited partnership wishing to construct an oil pipeline,
Keystone XL, through the State of Nebraska. On January
20, 2015, and in connection with this proposed construction,
TransCanada filed a number of eminent domain proceedings
in various counties, seeking to acquire right-of-way and other
property interests.

On January 16, 2015, just prior to TransCanada’s initiation
of these proceedings, certain property owners (including some
of the same landowners involved in these eminent domain pro-
ceedings) filed, in York County District Court, a constitutional
challenge to the pipeline route as approved by Nebraska’s
Governor. As a result of this challenge, TransCanada and the
landowners agreed to stay the eminent domain proceedings
while the constitutional challenge was being litigated.

TransCanada dismissed its condemnation petitions on
October 1, 2015, except that the Holt County petitions were
dismissed on September 30, in order for TransCanada to
pursue approval of a pipeline route by the Public Service
Commission:

TransCanada . . . (“Keystone”) . . . hereby dismisses,
without prejudice, its Petition for Condemnation in this
matter. Keystone will be seeking route approval pursu-
ant to Neb. Rev. Stat. § 57-1401 et seq., also known as
the Major Oil Pipeline Siting Act. In the event the route
approval is granted, Keystone will reinstitute eminent
domain proceedings if necessary.

The landowners filed the motions for attorney fees and costs
at issue in these consolidated appeals on October 6, 2015,
except that the Holt County motions were filed on October 2.
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The motions were brought pursuant to § 76-726 and requested
that the various county courts award to the landowners costs,
expenses, and attorney fees for work done in connection with
both the county court eminent domain proceedings and the
constitutional challenge. These requests were accompanied by
affidavits from (1) the individual landowners, (2) counsel for
the landowners, and (3) other attorneys attesting to the rea-
sonableness of the attorney fees charged. In each instance,
TransCanada objected to the landowner affidavits on the basis
of hearsay.

In each of these cases, the county court granted the requests
for attorney fees and TransCanada appealed. In the cases
docketed at Nos. S-17-116 through S-17-134 (Holt County
cases), the district court (1) found that the county court erred
in admitting the landowner affidavits because they were hear-
say, but that the admission was not reversible error because
TransCanada did not insist upon a ruling on its objection and
thus waived the objection; (2) found that the dismissals with-
out prejudice amounted to an abandonment of the condemna-
tion proceedings; and (3) reversed the awards of attorney fees
and costs, because there was no evidence that the landowners
actually incurred costs or fees as required by § 76-726, and
remanded the causes to the county court for redetermination.

In the case docketed at No. S-17-424 (Saline County case),
the district court found that (1) the county court did not err in
admitting the landowner affidavits and did not err in failing to
rule on TransCanada’s hearsay objection because TransCanada
did not insist upon a ruling and thus waived the objection, (2)
the dismissals without prejudice amounted to an abandonment
of the condemnation proceedings, and (3) the award of attor-
ney fees and costs was proper because the landowner affidavit
testimony showed an agreement to pay fees.

In the cases docketed at Nos. S-17-366, S-17-367, and
S-17-369 (York County cases), the district court found that (1)
the dismissals without prejudice amounted to an abandonment
of the condemnation proceedings and (2) the fees sought may
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be proved by affidavit, but the affidavits offered into evidence
did not allow the court to determine the amount actually
incurred, and thus, the award was reversed and the cause was
remanded for further proceedings.

Finally, in the cases docketed at Nos. S-17-741 through
S-17-745, S-17-747, S-17-748, S-17-750, S-17-751, and
S-17-753 through S-17-760 (Nance, Boone, and Polk County
cases), the district court found that (1) the dismissals without
prejudice amounted to an abandonment of the condemnation
proceedings and (2) the attorney fees sought may be proved
by affidavit and the award was proper because the landown-
ers’ affidavit testimony showed an agreement to pay attor-
ney fees.

ASSIGNMENTS OF ERROR
Cases Nos. S-17-116 through S-17-134.

In these appeals, TransCanada assigns that that district
court for Holt County erred in (1) finding that TransCanada
waived its hearsay objections to the landowners’ affidavits and
holding that the county court did not err in admitting those
affidavits and (2) remanding the causes to the county court for
further proceedings on the amount of attorney fees and costs
the landowners actually incurred.

On cross-appeal, the landowners assign that the district court
erred in (1) failing to affirm the county court’s award of attor-
ney fees, (2) finding there was insufficient evidence to show
that the landowners actually incurred the attorney fees awarded
by the county court, (3) finding that an application for attorney
fees under § 76-726 requires evidence of legal fees “actually
‘paid,”” and (4) finding that the landowners’ affidavit evidence
was hearsay.

Case No. S§-17-424.

In this appeal, TransCanada assigns that the district court
for Saline County erred in (1) finding that the landowners’
affidavit evidence was admissible to prove attorney fees and
costs under § 76-726 and that TransCanada waived its hearsay
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objection and (2) affirming the county court’s award of attor-
ney fees and costs without proof of payment and without evi-
dence showing the amount of attorney fees actually charged or
how those fees were charged.

Cases Nos. S-17-366, S-17-367,
and S-17-369.

In these appeals, TransCanada assigns that the district court
for York County erred in (1) finding that the landowners’ affi-
davit evidence was admissible to prove attorney fees and costs
under § 76-726 and (2) construing § 76-726 to hold that reim-
bursement was allowed without proof of payment and accord-
ingly remanding the cause to the county court for a determina-
tion of the attorney fees actually incurred.

On cross-appeal, the landowners assign that the district court
erred in (1) failing to affirm the county court’s award of legal
fees and (2) finding there was insufficient evidence to show
that the landowners actually incurred the attorney fees awarded
by the county court.

Cases Nos. S-17-741 through S-17-745,
S-17-747, S-17-748, S-17-750,
S-17-751, and S-17-753

through S-17-760.

In these appeals, which by stipulation of the parties were
all heard in the Nance County District Court, TransCanada
assigns that the district court for Nance County erred in (1)
finding that the landowners’ affidavit evidence was admis-
sible to prove attorney fees and costs under § 76-726 and (2)
affirming the county court’s award of attorney fees and costs
without proof of payment and without evidence showing the
amount of attorney fees actually charged or how those fees
were charged.

STANDARD OF REVIEW
[1] Statutory interpretation presents a question of law,
on which an appellate court has an obligation to reach an
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independent conclusion irrespective of the decision made by
the court below.'

[2] On appeal, a trial court’s decision awarding or denying
attorney fees will be upheld absent an abuse of discretion.?

[3] Apart from rulings under the residual hearsay excep-
tion, an appellate court reviews for clear error the fac-
tual findings underpinning a trial court’s hearsay ruling and
reviews de novo the court’s ultimate determination to admit
evidence over a hearsay objection or exclude evidence on
hearsay grounds.?

ANALYSIS
These appeals generally present three issues: (1) whether
TransCanada waived its hearsay objection, (2) whether the
affidavits were admissible, and (3) whether the proof in these
cases was sufficient.
Attorney fees in these cases were requested under the author-
ity of § 76-726, which provides in relevant part:

(1) The court having jurisdiction of a proceeding
instituted by an agency as defined in section 76-1217
to acquire real property by condemnation shall award
the owner of any right, title, or interest in such real
property such sum as will, in the opinion of the court,
reimburse such owner for his or her reasonable costs,
disbursements, and expenses, including reasonable attor-
ney’s, appraisal, and engineering fees, actually incurred
because of the condemnation proceedings if (a) the final
judgment is that the agency cannot acquire the real
property by condemnation or (b) the proceeding is aban-
doned by the agency. If a settlement is effected, the court
may award to the plaintiff reasonable expenses, fees,
and costs.

! Simon v. City of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004).
2 1d.
3 O’Brien v. Cessna Aircraft Co., 298 Neb. 109, 903 N.W.2d 432 (2017).
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Waiver.

In its appeals in the Holt County and Saline County cases,
TransCanada assigns that the district court erred in finding
that it waived its hearsay objection by failing to insist upon
a ruling. We need not address the waiver issue as presented
by these cases, because, as is addressed in more detail below,
we reject the hearsay issue in the York County and Nance
County appeals.

Admissibility of Affidavits.

TransCanada next argues that the affidavits were inadmis-
sible, both because they consisted of hearsay and because
§ 76-726 requires a higher level of proof.

[4] We turn first to TransCanada’s hearsay contention.
Hearsay is defined as “a statement, other than one made by
the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.”™ As
TransCanada correctly notes, it is “beyond question” that these
affidavits contain hearsay.’

[5] But as TransCanada also points out, under Neb. Rev.
Stat. § 25-1244 (Reissue 2016), an affidavit is admissible in
certain enumerated situations, including “motion practice,”
which includes the use of affidavits relating to preliminary,
collateral, and interlocutory matters.® TransCanada sug-
gests, without authority, that a motion for attorney fees under
§ 76-726 fits under none of these categories; the landowners
argue that these types of motions are obviously collateral for
purposes of § 25-1244 motion practice.

[6] We have previously suggested, as the landowners now
contend, that a motion for attorney fees is a “collateral and
independent request from the underlying merits of the case

4 Neb. Rev. Stat. § 27-801(3) (Reissue 2016).

5 See, e.g., brief for appellant in cases Nos. S-17-116 through S-17-134
at 12.

¢ 1d.



- 284 -

299 NEBRASKA REPORTS
TRANSCANADA KEYSTONE PIPELINE v. NICHOLAS FAMILY
Cite as 299 Neb. 276

between the parties.”” This makes logical sense—without the
underlying action, there would be nothing for which to seek an
award of attorney fees.

In fact, we have suggested that affidavits are a preferred
method of introducing such evidence:

The best practice will always be to provide an affi-
davit or other evidence such as testimony or exhibits
as detailed above, and we certainly encourage doing so.
With such evidence, a party is assured that both the trial
court and the appellate court will not be required to scour
a record in an effort to support attorney fees in any par-
ticular case.

We will not absolutely require the filing of an affi-
davit. . . . But we emphasize that the filing of an affi-
davit or presentation of other evidence will always be
the preferable way to support the award of attorney
fees. Litigants who do not file an affidavit or present
other evidence risk the loss of attorney fees, because of
the difficulty of discerning such information from the
record alone.?

We hold accordingly in this case. Affidavits are generally
admissible in collateral matters, and a motion for attorney fees
under § 76-726 is such a collateral matter.

TransCanada also contends that affidavits are insufficient
under § 76-726 and that live testimony is required. It cites
no authority for this proposition. Having examined the lan-
guage of § 76-726, we find it to be without merit. We find
no error in the district court’s admission of the affidavits in
this case.

7 Kaminski v. Bass, 252 Neb. 760, 768, 567 N.W.2d 118, 123 (1997). See,
also, Central Neb. Pub. Power v. Jeffrey Lake Dev., 267 Neb. 997, 679
N.W.2d 235 (2004).

8 See Garza v. Garza, 288 Neb. 213, 221, 846 N.W.2d 626, 633 (2014). See,
also, ACI Worldwide Corp. v. Baldwin Hackett & Meeks, 296 Neb. 818,
896 N.W.2d 156 (2017).
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Sufficiency of Proof.

TransCanada next contends that there was insufficient proof
to support the award of attorney fees and costs for two rea-
sons: (1) The landowners were only entitled to an award
of attorney fees actually paid by them to counsel, and the
affidavits did not establish that any funds had been paid out
by the individual landowners to counsel, and (2) the record,
even including the challenged affidavits, was insufficient to
establish that any individual landowner was actually indebted
to counsel.

We turn to TransCanada’s argument that under § 76-726,
the landowners were only entitled to an award of attorney fees
actually paid by them to counsel. In making this assertion,
TransCanada notes that § 76-726 is different from other attor-
ney fees statutes because it provides for reimbursement.

We agree with TransCanada insofar as it notes that this
attorney fees statute is different from most other statutes allow-
ing for an award of attorney fees. Most other statutes simply
provide, where relevant, that reasonable attorney fees may be
awarded.” But § 76-726(1) provides for “reimburse[ment of]
costs, disbursements, and expenses . . . actually incurred.”

But just because § 76-726 is a “reimbursement” statute, it
does not follow that the landowners must have actually paid
counsel in order to be entitled to an award of attorney fees.
Merriam Webster defines “reimburse” as meaning “to pay
back . . . someone[,] REPAY.”!? Black’s Law Dictionary defines
“incur” as a verb meaning “[t]o suffer or bring on oneself (a
liability or expense).”!! And “actual” is defined as “[e]xisting
in fact; real.”!? This is supported by this court’s prior case

% See, e.g., Neb. Rev. Stat. §§ 25-21,108, 29-3004, and 30-4017 (Reissue
2016) and 59-821 (Reissue 2010).

10 Webster’s Third New International Dictionary of the English Language,
Unabridged 1914 (1993).

1 Black’s Law Dictionary 885 (10th ed. 2014).
12 Id. at 42.
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law defining the phrase “actually incurred,” in a case involv-
ing the Nebraska Trust Deeds Act, as “a fee that is based on
services rendered.”’

The plain language of § 76-726, then, requires only that the
landowners be indebted to counsel for services rendered and
that the attorney fees charged be reasonable. There is no sup-
port in that language for the conclusion that the fees and costs
must have already been paid for by the landowner.

As an initial matter, we observe that there is no dispute
over the reasonableness of attorney fees requested in this
case, and affidavits from other practicing attorneys attesting
to that reasonableness are part of our record. The conclu-
sion regarding reasonableness, though, has no bearing on
whether the landowners’ affidavits were sufficient to support
an award of attorney fees and costs. Accordingly, we turn to
that question.

In Holt County, the landowners in some affidavits only
generally averred that they were represented by counsel. A few
other Holt County affidavits included language stating that the
landowners “[were] indebted to [counsel] for the success they
achieved and agree that the fees they seek for services are the
landowners’ reasonable obligation. We want TransCanada to
be ordered to pay this sum, along with expenses incurred on
our behalf.” In York, Saline, and Nance Counties, the land-
owners averred that they

entered into a written fee agreement with [counsel] and
are indebted to them for legal services they provided and
expenses they advanced on our behalf. . . .

... We entered into [a] written engagement agreement
with [counsel] requiring us to pay for all legal services
and to reimburse [counsel] for expenses they expended
on our behalf.

B3 Arizona Motor Speedway v. Hoppe, 244 Neb. 316, 323, 506 N.W.2d 699,
703 (1993).
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... We are indebted to [counsel] for the success they
achieved and agree that the fees and expenses they seek
for services are reasonable and the landowners’ obliga-
tion. We want TransCanada to be ordered to pay the sums
requested, along with expenses incurred on our behalf
because this includes the money we have paid for legal
services and expenses and our debts incurred.

No written fee agreement or invoice for legal services was
offered as evidence in support of the motions for attorney fees
and costs. Nor did the landowners, in their affidavits, aver any
specific amount owed by them to counsel.

We observe that affidavits from one or both counsel of
record regarding the attorney fees actually incurred by the
landowners were offered and admitted as evidence before each
of the county courts. Under certain circumstances, such affida-
vits might supplement other evidence admitted at an attorney
fees hearing and support the award of fees.!

But in this case, these affidavits from counsel were not spe-
cific as to any individual landowner and—with respect to work
done and fees charged—were virtually identical to one another,
including seeking payment of the same amount of money
based upon the same number of hours of work. In fact, these
affidavits raised more questions than they answered, notably
about the nature of the fee agreement between the landowners
and counsel, whether any fee agreement was akin to a contin-
gency agreement, and the nature of how attorney fees sought
in these eminent domain proceedings might be related to the
York County constitutional challenge. As such, we conclude
that on these facts, these affidavits are insufficient to support
the award of attorney fees.

Because the landowners’ affidavits did not allege the amount
each had actually incurred, and because there was no other

14 See Garza v. Garza, supra note 8.
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evidence sufficient to support the award of attorney fees, we
find that the county courts’ awards were in error.

Resolution.

We conclude that none of the landowners established that
they were entitled to attorney fees. As such, we reverse the
decisions of the Saline and Nance County District Courts. We
remand the causes to those courts, with instructions for those
courts to remand the causes to the county courts, with direc-
tions for those courts to vacate the awards of attorney fees.

We observe that the Holt and York County District Courts
vacated the amount of the awards of attorney fees, but remanded
the causes for further proceedings. We agree with TransCanada
that such a remand was error. Accordingly, in those cases, we
reverse the district courts’ decisions remanding for further
proceedings.

CONCLUSION
For the reasons set forth above, the decisions of the dis-
trict courts are reversed and the causes are remanded with
directions.
REVERSED AND REMANDED WITH DIRECTIONS.
WRIGHT, J., not participating.
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Filed March 9, 2018.  No. S-17-668.

Rules of the Supreme Court: Attorneys at Law: Appeal and Error.
Under Neb. Ct. R. § 3-126 (rev. 2013), the Nebraska Supreme Court
considers the appeal of an applicant from a final ruling of the Nebraska
State Bar Commission de novo on the record made at the hearing before
the commission.

Rules of the Supreme Court: Attorneys at Law. The Nebraska
Supreme Court is vested with the sole power to admit persons to the
practice of law in this state and to fix qualifications for admission to the
Nebraska bar.

. The Nebraska Supreme Court has the responsibility to adopt
and implement systems to protect the public and to safeguard the justice
system by assuring that those admitted to the bar are of such character
and fitness as to be worthy of the trust and confidence such admis-
sion implies.

. Attorneys at Law. Lawyers are essential to the primary governmental
function of administering justice and have historically been officers of
the courts.

Rules of the Supreme Court: Attorneys at Law. The Nebraska
Supreme Court has delegated administrative responsibility for bar
admissions solely to the Nebraska State Bar Commission.

Attorneys at Law: Proof. The burden of demonstrating that an appli-
cant is qualified for admission to the Nebraska State Bar is on the
applicant.

Rules of the Supreme Court: Attorneys at Law. Bar admission rules
are intended to weed out unqualified applicants, not to deny admission
to a qualified applicant.

Original action. Application granted.
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Douglas J. Peterson, Attorney General, and Timothy R. Ertz
for Nebraska State Bar Commission.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JJ.

FUNKE, J.

William M. McDonnell is a physician and health law special-
ist seeking admission to the Nebraska bar. He filed an applica-
tion with the Nebraska State Bar Commission (Commission)
seeking admission without examination as a Class 1-B appli-
cant.! The Commission denied McDonnell’s application on the
basis that he failed to show he was “substantially engaged in
the practice of law” for 3 of the 5 years preceding his applica-
tion.? The Commission granted McDonnell’s request for a hear-
ing, reviewed the evidence, and again denied his application.
McDonnell appeals.

Based on our de novo review of the record, we find
McDonnell has carried his burden to establish that he was
“substantially engaged in the practice of law” preceding his
application, as required under § 3-119(B)(1). We therefore
grant McDonnell’s Class 1-B application.

BACKGROUND

McDonnell graduated from the University of Virginia
School of Law in 1987. After completing a judicial clerk-
ship with the U.S. District Court for the Eastern District
of Virginia in 1988, he was admitted to the Virginia State
Bar by examination. In 1989, McDonnell was admitted by
motion to the District of Columbia bar and began practic-
ing at a private law firm in Washington, D.C. From 1989

' See Neb. Ct. R. § 3-119(B) (rev. 2016).
2 See § 3-119(B)(1).
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to 1994, McDonnell held various legal positions, including
positions with the U.S. Securities and Exchange Commission
and the U.S. Department of Treasury. In 1995, McDonnell
commenced medical school at the University of Arkansas,
and in 1999, he began employment as a physician. From 1999
through 2006, McDonnell worked as a resident physician,
emergency department physician, and pediatric emergency
medicine fellow physician.

In 2006, McDonnell began employment with the University
of Utah, with dual appointments in the university’s S.J. Quinney
College of Law and the school of medicine. McDonnell worked
as an adjunct professor of law as well as a pediatric emer-
gency department physician. He held these positions through
May 2014.

While employed at the University of Utah, McDonnell
devoted 25 percent of his time and activities to his appoint-
ment at the college of law and 75 percent of his time to his
appointment at the school of medicine. McDonnell’s posi-
tion as an attending physician required him to work between
18 and 21 hours each week in the emergency department at
the university’s primary children’s medical center. McDonnell
asserted that he worked an average of 60 hours per week in his
dual position, and devoted 15 hours per week to working as a
law professor.

As a law professor, McDonnell served as a course director,
developed curricula for health law courses, conducted schol-
arly research, published writings on health law and policy
topics, and provided continuing education lectures to medical
professionals and attorneys. McDonnell taught one 3-credit-
hour law school course for one semester each academic year.
His relevant course work included preparing and presenting
104 class lectures of approximately 90 minutes in length.
McDonnell attended faculty research meetings and met with
student interest groups throughout the year. Additionally, he
served as a faculty research supervisor for a law student con-
ducting independent health law research.
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In 2014, McDonnell relocated to Omaha, Nebraska, where
he accepted a position as chief of the division of pediat-
ric emergency medicine and medical director of the chil-
dren’s emergency department at the University of Nebraska
Medical Center and Children’s Hospital and Medical Center. In
March 2016, McDonnell applied for admission to the Nebraska
bar. McDonnell maintained an active membership in the
Washington, D.C., bar at the time of his application.

After considering McDonnell’s application for admis-
sion, the Commission issued a written letter on February 2,
2017, denying his request. The Commission determined that
McDonnell’s experience did not fulfill the requirement of being
“‘actively’ and ‘substantially’ engag[ed] in the practice of law”
for 3 of the 5 years preceding his application. McDonnell then
requested a hearing before the Commission, which was held
on April 14, 2017. At the hearing, McDonnell testified and
provided exhibits, including his employment contract with
the University of Utah and course materials he produced as a
law professor. After the hearing, the Commission affirmed its
denial of McDonnell’s application for admission. McDonnell
appealed to this court.

ASSIGNMENT OF ERROR
McDonnell assigns, restated, that the Commission erred in
denying his application seeking admission to the Nebraska
bar.

STANDARD OF REVIEW
[1] The Nebraska Supreme Court considers the appeal of
an applicant from a final ruling of the Nebraska State Bar
Commission de novo on the record made at the hearing before
the Commission.’

3 Neb. Ct. R. § 3-126 (rev. 2013); In re Application of Collins, 288 Neb.
519, 849 N.W.2d 131 (2014).
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ANALYSIS

[2,3] The Nebraska Supreme Court is vested with the sole
power to admit persons to the practice of law in this state and
to fix qualifications for admission to the Nebraska bar.* This
court thus has the responsibility to adopt and implement sys-
tems to protect the public and to safeguard the justice system
by assuring that those admitted to the bar are of such char-
acter and fitness as to be worthy of the trust and confidence
such admission implies.” The bar admission practices of other
states, and the policies behind those practices, do not govern
admission practices in Nebraska.

[4] Lawyers are essential to the primary governmental func-
tion of administering justice and have historically been officers
of the courts.” Our decisions in disciplinary cases demonstrate
the continued necessity of regulating the bar and ensuring that
ethical rules for lawyers are maintained and enforced.® The
practice of law in this state is a privilege.

[5,6] This court has delegated administrative responsibility
for bar admissions solely to the Commission.” The burden of
demonstrating that an applicant is qualified for admission is
on the applicant.'

APPLICABLE ADMISSION RULES
Section 3-119 sets forth three processes by which an attor-
ney admitted to the bar of another state may apply for
admission to the Nebraska bar without first undergoing the

4 In re Application of O’Siochain, 287 Neb. 445, 842 N.W.2d 763 (2014).
See Neb. Const. art. II, § 1, and art. V. §§ 1 and 25.

5 In re Appeal of Dundee, 249 Neb. 807, 545 N.W.2d 756 (1996).
¢ 1d.
7 See id.

8 See In re Petition for Rule to Create Vol. State Bar Assn., 286 Neb. 1018,
841 N.W.2d 167 (2013).

° In re Application of Collins, supra note 3.
19 Neb. Ct. R. § 3-125 (rev. 2013).
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Nebraska bar examination. Section 3-119(B), applicable to
“Class 1-B applicants,” provides:
Class 1-B applicants who may be admitted to practice
in Nebraska upon approval of a proper application are
those:

(1) who have been licensed and are active and in good
standing before the highest court of another state, terri-
tory, or district of the United States preceding application
for admission to the bar of Nebraska and have actively
and substantially engaged in the practice of law in another
state, territory, or district of the United States for 3 of
the 5 years immediately preceding application for admis-
sion; and

(2) who, at the time of their admission, had attained
educational qualifications at least equal to those required
at the time of application for admission by examination to
the bar of Nebraska.

The plain language of § 3-119(B)(1) contains two “active”
requirements: an active license requirement and an active
practice of law requirement. The first clause of § 3-119(B)(1)
requires that a Class 1-B applicant be licensed, active, and
in good standing in another state’s bar. Our rules define the
“active and in good standing” requirement:

An applicant who is “active and in good standing”
means an applicant who is admitted to the bar of another
state and is not disbarred, is not under disciplinary sus-
pension, has not resigned from the bar of such other
state while under disciplinary suspension or while under
disciplinary proceedings, or is not the subject of current
or pending disciplinary proceedings, or who, having
been disbarred or suspended, has been duly and fully
reinstated. "

The second clause of § 3-119(B)(1) requires that a Class
1-B applicant have “actively and substantially engaged in the

1 Neb. Ct. R. § 3-101(Q) (rev. 2016).
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practice of law” for 3 of the 5 years preceding the application
for admission. Our rules do not define the terms “actively and
substantially engaged” as utilized in the active practice of law
requirement of § 3-119(B)(1).

Section 3-101(P)(5) defines “practice of law” to include
“[elmployment as a teacher of law at a law school approved
by the American Bar Association throughout the applicant’s
employment.”

In addition to § 3-119, our admission rules include Neb. Ct.
R. § 3-112 (rev. 2013), the “Essential eligibility requirements
for practice of law.” The additional requirements for the prac-
tice of law under § 3-112, as relevant here, include:

(A) the ability to conduct oneself with a high degree
of honesty, integrity, and trustworthiness in all pro-
fessional relationships and with respect to all legal
obligations;

(B) the ability to conduct oneself diligently and reli-
ably in fulfilling all obligations to clients, attorneys,
courts, and others;

(E) the ability to reason, analyze, and recall complex
factual information and to integrate such information with
complex legal theories;

(J) the ability to conduct oneself professionally and
in a manner that engenders respect for the law and the
profession.

MCDONNELL’S APPLICATION SATISFIES
FirsT CLAUSE OF § 3-119(B)(1)

The undisputed evidence before us indicates that at the time
of his Nebraska application, McDonnell possessed an active
law license in the District of Columbia and was in good stand-
ing. As a result, McDonnell meets the requirement of being
licensed, active, and in good standing in another state, terri-
tory, or district of the United States.
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The evidence also indicates that from March 2011 through
May 2014, McDonnell was employed as a law professor at the
S.J. Quinney College of Law, University of Utah. McDonnell
completed regular and routine duties as a law professor, includ-
ing lecturing, researching, and publishing.

At oral argument in this matter, the Commission agreed that
McDonnell had shown he was “actively” engaged in the prac-
tice of law as a law professor in Utah. As a result, we conclude
that McDonnell met the “practice of law” requirement, because
he was employed as a law professor, and that his employer, the
S.J. Quinney College of Law, is accredited by the American
Bar Association.

Therefore, the only disputed issue in considering
McDonnell’s Class 1-B application is whether McDonnell was
“substantially engaged in the practice of law” as a law profes-
sor at the S.J. Quinney College of Law.

MCDONNELL MEETS “[S]UBSTANTIALLY
[E]NGAGED IN THE [P]RACTICE OF
[L]AW” REQUIREMENT

The relevant time period for evaluating whether McDonnell
was “‘substantially engaged in the practice of law” is from
March 2011 through March 2016.

McDonnell argues his application satisfies the “substantially
engaged in the practice of law” requirement, because the plain
language of our rules does not require exclusive or full-time
employment as a law professor. McDonnell further argues
that under a reasonable interpretation of this court’s admis-
sion rules, he meets the “substantially engaged” requirement,
because he showed that he fulfilled his employment obligations
by designing health law courses, presenting lectures, grading
examinations, providing student mentorship, and producing
law-related scholarly research. He also claims that he meets the
“substantially engaged” requirement, because he worked as a
law professor for 8 consecutive years, including 39 consecutive
months during the relevant 5-year period.
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McDonnell also asserts that the “substantial” requirement is
best understood as excluding certain categories of applicants
who clearly do not maintain an active practice. For example,
McDonnell argues an applicant who is an emeritus or honor-
ary professor, or a retired partner of a law office, would not
satisfy the “substantially engaged” test, because the fact that
an applicant holds a distinguished title is not an indication of
that individual’s competency immediately prior to the time
of application.

The Commission concedes the rules do not require full-time
employment but contends that the rules require “substantial”
experience and that this requirement is designed to protect the
public. The Commission does not attempt to define the param-
eters of the “substantial” experience requirement in quantita-
tive terms and claims this court need not prescribe a fixed
threshold to the word “substantially.” The Commission does
argue that the “substantially engaged” requirement is a means
of assessing that an applicant has maintained the competency,
skill, and fitness required to practice law'? and should generally
require that attorneys devote more than one-quarter of their
employment activities to the practice of law. The Commission
further argues that McDonnell’s work as an adjunct law pro-
fessor was not significant enough to meet the “substantially
engaged” requirement.

We agree with the Commission that our analysis of whether
McDonnell has met the “substantially engaged in the practice
of law” requirement should focus on whether McDonnell pos-
sesses the competency, skill, and fitness required to practice
law and whether he poses a threat to the public. In doing so,
we consider our admission rules as a whole.

[7] This court has stated that it will not require a strict
application of our admission rules if, in doing so, it would
operate in such a manner as to deny admission to a qualified

12 See, Spencer v. Utah State Bar, 293 P.3d 360 (Utah 2012); In re Conner,
181 Vt. 555, 917 A.2d 442 (2006).
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applicant for a reason unrelated to the essential purpose of
our rules.” The rules are intended to weed out unqualified
applicants.'*

Under § 3-119(B)(2), an applicant for admission must
have, at the time of his or her admission, attained educa-
tional qualifications at least equal to those required at the
time of application for admission by examination to the bar
of Nebraska.

In In re Appeal of Dundee,"> we held the education require-
ment contained in § 3-119(B)(2) meant that Class 1-B appli-
cants must hold a juris doctor degree from a law school
approved by the American Bar Association. We have recog-
nized that requiring applicants to hold a juris doctor guar-
antees to Nebraska clients that Nebraska lawyers possess a
certain minimum understanding of the law, because they have
taken basic, core legal courses deemed “‘minimally necessary
to be a properly-trained attorney.””'® We have also found an
applicant’s proof of education is relevant to determining the
applicant’s abilities as an attorney.'’

In this matter, the record shows that McDonnell obtained
a juris doctor from the University of Virginia School of Law,
a law school accredited by the American Bar Association. In
addition, the Commission concedes that McDonnell satisfied
the education requirement for bar admission.

3 In re Application of Budman, 272 Neb. 829, 724 N.W.2d 819 (2006); In
re Application of Brown, 270 Neb. 891, 708 N.W.2d 251 (20006); In re
Application of Gluckselig, 269 Neb. 995, 697 N.W.2d 686 (2005).

4 In re Application of Collins-Bazant, 254 Neb. 614, 578 N.W.2d 38 (1998).
15 In re Appeal of Dundee, supra note 5.

16 Id. at 811, 545 N.W.2d at 759 (quoting Florida Bd. of Bar Examiners in re
Hale, 433 So. 2d 969 (Fla. 1983)). See, In re Application of O’Siochain,
supra note 4; In re Application of Budman, supra note 13; In re Application
of Brown, supra note 13; In re Application of Collins-Bazant, supra
note 14.

17 See, In re Application of Brown, supra note 13; In re Application of
Collins-Bazant, supra note 14.
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In addition to the education requirement, we have adopted
the “Essential eligibility requirements for practice of law,”
which set out the standards for conduct and fitness against
which all applicants are measured.'® Also, the Legislature has
enacted Neb. Rev. Stat. § 7-102(1) (Reissue 2012) which states
that “[n]o person shall be admitted . . . unless it is shown to
the satisfaction of the Supreme Court that such person is of
good moral character.” Our rules state that “[t]he purpose of
character and fitness screening before admission to the practice
of law in Nebraska is to ensure the protection of the public and
to safeguard the justice system.”!

McDonnell’s application indicates that he is a person of
good moral character and that he meets the essential eligibil-
ity requirements for the practice of law as set out in § 3-112.
In addition, the Commission concedes that McDonnell satis-
fied the character and fitness requirement for bar admission,
and at oral argument before this court, it did not contend that
McDonnell would pose a threat to the public.

McDonnell also presented evidence to demonstrate his
abilities as an attorney. He has been a licensed attorney since
1988, he practiced law until 1995, and he resumed the practice
of law through his employment as a law professor in 2006.
As a law professor, he taught a law school course, devel-
oped curricula for health law courses, conducted scholarly
research, published writings on health law and policy topics,
provided continuing education lectures to medical profession-
als and attorneys, attended faculty research meetings, met
with student interest groups, and served as a faculty research
supervisor for a law student conducting independent health
law research.

Based upon McDonnell’s education, character, fitness, and
employment history, we find that he maintains the compe-
tency, skill, and fitness required to practice law. As a result,

18 See § 3-112.
19 Neb. Ct. R. § 3-116 (rev. 2013).
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McDonnell carried his burden of proving that he was “substan-
tially engaged” in his employment as a law professor for an
appropriate amount of time preceding his application.

Our admission rules do not define the “substantially engaged
in the practice of law” requirement, and we need not endorse a
particular definition to decide this case. Rather, our admission
rules dictate a qualitative analysis as opposed to a quantita-
tive analysis. This decision should not be viewed as setting a
threshold requirement for Class 1-B applications.

CONCLUSION

Based upon our de novo review of the record, we conclude
that McDonnell has carried his burden of proving that he met
the application requirements for a Class 1-B applicant. As a
result, McDonnell’s application for admission to the Nebraska
bar is granted.

APPLICATION GRANTED.
KELcH, J., not participating in the decision.
WRIGHT, J., not participating.
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Motions to Dismiss: Pleadings: Appeal and Error. A district court’s
grant of a motion to dismiss on the pleadings is reviewed de novo,
accepting the allegations in the complaint as true and drawing all rea-
sonable inferences in favor of the nonmoving party.

Statutes: Appeal and Error. Statutory interpretation presents a ques-
tion of law, for which an appellate court has an obligation to reach
an independent conclusion irrespective of the decision made by the
court below.

Tort Claims Act: Limitations of Actions. Before suit can be filed
under the State Tort Claims Act, a claimant must submit the claim in
wr1t1ng to the Risk Manager within 2 years after the claim accrued.
. Generally speaking, a claimant cannot file suit under the
State Tort Clalms Act until the Risk Manager or State Claims Board
makes a final disposition of the claim. However, if the board has not
made final disposition of a claim after 6 months, the claimant is permit-
ted to withdraw the claim and file suit.

: . The 2-year limitations period referenced in Neb. Rev. Stat.
§ 81-8,227(1) (Reissue 2014) governs not just the time for submitting
claims to the Risk Manager, but also the time for beginning suit under
the State Tort Claims Act.

Tort Claims Act: Limitations of Actions: Notice. Under Neb. Rev.
Stat. § 81-8,227(1) (Reissue 2014), the time to begin suit under the State
Tort Claims Act shall be extended for a period of 6 months from the
date of mailing of notice to the claimant by the Risk Manager or State
Claims Board as to the final disposition of the claim or from the date
of withdrawal of the claim under Neb. Rev. Stat. § 81-8,213 (Reissue
2014) if the time to begin suit would otherwise expire before the end of
such period.
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7. : : . Claimants who allow the State Claims Board to reach
a deClSlOIl must file suit on the claim within 2 years after the claim
accrued, or within 6 months after the board mails notice of final disposi-
tion, whichever occurs later. On the other hand, claimants who withdraw
their claim must file suit on the claim within 2 years after the claim
accrued, or within 6 months after the first date on which the claim could
have been withdrawn, whichever occurs later.

Petition for further review from the Court of Appeals,
PIRTLE, BisHOP, and ARTERBURN, Judges, on appeal thereto from
the District Court for Douglas County, W. RUSSELL BowiE III,
Judge. Judgment of Court of Appeals affirmed.

Denise E. Frost, of Johnson & Mock, P.C., L.L.O., for
appellant.

Brien M. Welch and John A. McWilliams, of Cassem,
Tierney, Adams, Gotch & Douglas, for appellees.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JI.

Stacy, J.

This case involves a dispute over the calculation of the
2-year statute of limitations under the State Tort Claims Act
(STCA).! The district court for Douglas County dismissed
the action as time barred, and the Nebraska Court of Appeals
affirmed.? On further review, we agree the claim is time barred
and affirm the dismissal.

BACKGROUND
According to the allegations of the complaint, on January
15, 2013, Stacey L. Komar learned that an employee of the
State of Nebraska had accessed her electronically stored medi-
cal records without her permission. Approximately 17 months

' See Neb. Rev. Stat. §§ 81-8,209 to 81-8,235 (Reissue 2014).
2 Komar v. State, 24 Neb. App. 692, 897 N.W.2d 310 (2017).
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later, on June 27, 2014, Komar presented a tort claim to the Risk
Manager for the State Claims Board alleging the employee had
invaded her privacy by accessing her medical records without
permission. Under the STCA, Komar had to present her claim
to the Risk Manager as a prerequisite to bringing suit.?

Komar’s claim remained pending before the State Claims
Board for more than 1 year without final disposition. On July
14, 2015, she withdrew the claim. The next day, Komar filed
a complaint in the Buffalo County District Court, alleging
invasion of privacy and naming as defendants the State of
Nebraska, the Board of Regents of the University of Nebraska,
and Nebraska Medicine (collectively the State).

DistricT COURT ACTION
The State moved to dismiss Komar’s complaint, arguing

it was barred by the STCA statute of limitations set out in

§ 81-8,227(1). That statute provides:
[E]very tort claim permitted under the [STCA] shall be
forever barred unless within two years after such claim
accrued the claim is made in writing to the Risk Manager
in the manner provided by such act. The time to begin
suit under such act shall be extended for a period of six
months from the date of mailing of notice to the claim-
ant by the Risk Manager or State Claims Board as to the
final disposition of the claim or from the date of with-
drawal of the claim under section 81-8,213 if the time
to begin suit would otherwise expire before the end of
such period.

This court has held that the 2-year limitations period refer-

enced in § 81-8,227(1) governs not just the time for submit-

ting claims to the Risk Manager, but also the time for begin-

ning suit.*

3 See §§ 81-8,212 and 81-8,213.

4 Hullinger v. Board of Regents, 249 Neb. 868, 546 N.W.2d 779 (1996),
overruled on other grounds, Collins v. State, 264 Neb. 267, 646 N.W.2d
618 (2002).
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In analyzing the timeliness of Komar’s complaint, the dis-
trict court found her claim accrued on January 15, 2013—the
date she learned of the alleged invasion of privacy. It reasoned
that under § 81-8,227(1), Komar had until January 15, 2015, to
file her complaint, unless the 6-month extension applied. No
party has disputed either the accrual date or this preliminary
calculation of the applicable limitations period.

Komar claimed she was entitled to the 6-month exten-
sion under § 81-8,227(1) and argued the extension began
to run on the date she actually withdrew her claim, so her
complaint filed the next day would be timely. The State
argued that under this court’s holdings in Coleman v. Chadron
State College® and Hullinger v. Board of Regents,® the
6-month extension began to run on the first day Komar could
have withdrawn her claim, not on the date she actually with-
drew it.

In both Coleman and Hullinger, this court held:

“[A] claimant who files a tort claim with the Risk Manager
of the State Claims Board 18 months or more after his or
her claim has accrued, but within the 2-year statute of
limitations, has 6 months from the first day on which the
claim may be withdrawn from the claims board in which
to begin suit.””’
The district court found the first day Komar could have with-
drawn her claim to begin suit was December 28, 2014, and,
applying the rationale from Coleman and Hullinger, calculated
that the last date on which Komar could timely have filed
suit was June 28, 2015. Because she did not file suit until
July 15, the district court dismissed her action as time barred.
Komar appealed.

5 Coleman v. Chadron State College, 237 Neb. 491, 466 N.W.2d 526 (1991),
overruled on other grounds, Collins, supra note 4.

® Hullinger, supra note 4.

7 Id. at 871-72, 546 N.W.2d at 783 (emphasis supplied) (quoting Coleman,
supra note 5).
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COURT OF APPEALS

The Court of Appeals affirmed.® Like the district court, it
reasoned Komar’s claim accrued on January 15, 2013, and
she had 2 years thereafter to bring suit unless the 6-month fil-
ing extension of § 81-8,227(1) applied. In addressing whether
Komar was entitled to the filing extension, the Court of
Appeals reasoned:

Komar . . . filed her claim with the [Risk Manager] on
June 27, 2014, a little more than 17 months after her
claim accrued, but still within the 2-year statute of limi-
tations. Pursuant to the language of § 81-8,213, Komar
could have withdrawn her claim from the [State Claims]
Board and filed her complaint in the district court as early
as December 28, 2014. On December 28, there remained
approximately 19 days before the expiration of the 2-year
statute of limitations for Komar’s claim. If Komar had
withdrawn her claim during these 19 days, she would
have had an additional 6 months from the date of her
withdrawal to file her complaint in the district court, pur-
suant to the language of § 81-8,227(1). However, Komar
did not withdraw her claim from the Board until July 14,
2015, almost 6 months after the 2-year statute of limita-
tions had expired.’
Like the district court, the Court of Appeals calculated June
28, 2015, was the last date on which Komar could timely have
filed suit. Because she did not file suit until July 15, the Court
of Appeals concluded Komar’s action was time barred and
affirmed the district court’s dismissal.

Komar petitioned for further review, urging this court to
overrule our holdings in Coleman and Hullinger and interpret
§ 81-8,227(1) to authorize a 6-month filing extension that
runs from the date a claim is actually withdrawn, rather than
the first date on which the claim could have been withdrawn

8 Komar, supra note 2.
° Id. at 696, 897 N.W.2d at 313-14.
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under § 81-8,213. We granted further review to address the
proper application and computation of the 6-month filing
extension under this factual scenario.

ASSIGNMENT OF ERROR
On further review, Komar assigns several errors which we
consolidate into one: The Court of Appeals erred in concluding
her complaint was time barred under § 81-8,227(1).

STANDARD OF REVIEW

[1] A district court’s grant of a motion to dismiss on the
pleadings is reviewed de novo, accepting the allegations in
the complaint as true and drawing all reasonable inferences in
favor of the nonmoving party.'

[2] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the
court below."

ANALYSIS

STATUTORY BACKGROUND

[3,4] Tort claims against the State are governed by the
STCA. Before suit can be filed under the STCA, a claimant
must submit the claim in writing to the Risk Manager within
2 years after the claim accrued.'? Generally speaking, a claim-
ant cannot file suit under the STCA until the Risk Manager or
State Claims Board makes a final disposition of the claim."
However, if no final disposition of a claim has been made after
6 months, the claimant is permitted to withdraw the claim and
file suit under the STCA."

19 4mend v. Nebraska Pub. Serv. Comm., 298 Neb. 617, 905 N.W.2d 551
(2018).

g,

12§ 81-8,227(1).
13§ 81-8,213.

4 1d,
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[5,6] The 2-year limitations period referenced in
§ 81-8,227(1) governs not just the time for submitting claims
to the Risk Manager, but also the time for beginning suit under
the STCA." Under certain circumstances, the STCA provides
a 6-month extension for beginning suit:
The time to begin suit under [the STCA] shall be extended
for a period of six months from the date of mailing of
notice to the claimant by the Risk Manager or State
Claims Board as to the final disposition of the claim or
from the date of withdrawal of the claim under section
81-8,213 if the time to begin suit would otherwise expire
before the end of such period.'®

OVERVIEW OF CASE PRECEDENT

This court has had several opportunities to interpret and
apply the 6-month filing extension of § 81-8,227(1). We have
addressed its application when the State Claims Board makes
a final disposition'” and when a claimant withdraws the claim
to begin suit, as Komar did here.'®

This court first interpreted § 81-8,227 in Coleman v. Chadron
State College.” In that case, the tort claim was submitted to
the State Claims Board 22 months after the cause of action
accrued. Ten months later, the board had not made final dis-
position, so the claimant withdrew the claim and, a few weeks
later, filed suit in district court. The district court dismissed the
action as time barred, and the claimant appealed.

'S Hullinger, supra note 4.

16§ 81-8,227(1).

17 See, Collins, supra note 4, disapproved on other grounds, Geddes v.
York County, 273 Neb. 271, 729 N.W.2d 661 (2007); Sharkey v. Board
of Regents, 260 Neb. 166, 615 N.W.2d 889 (2000), abrogated on other
grounds, A.W. v. Lancaster Cty. Sch. Dist. 0001, 280 Neb. 205, 784
N.W.2d 907 (2010).

8 See, Hullinger, supra note 4; Coleman, supra note 5.

19" Coleman, supra note 5.
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We observed that under § 81-8,227(1), the 2-year limita-
tions period “shall be extended for a period of six months
from . . . the date of withdrawal of the claim under section
81-8,213 if the [2-year period] to begin suit would other-
wise expire before the end of such period.” We provided an
example of how the 6-month extension would work in a typi-
cal case:

If, for example, one filed his or her claim in the 17th
month after the claim accrued and withdrew the claim in
the 23rd month after it accrued, § 81-8,227 provides that
he or she is given an additional 6 months in which to file
suit, as the 2-year period of limitation would otherwise
expire during the ensuing 6 months.?

In Coleman, the defendant argued the claimant was not enti-
tled to the 6-month extension, because by the time the claimant
withdrew his claim to file suit, the 2-year limitations period
already had expired. This court recognized the “dilemma”
confronted by those who submitted claims to the State Claims
Board 18 months or more after their claim accrued, but within
the 2-year limitations period.?’ We described these claim-
ants as “fourth quarter” claimants,> and we observed that the
interplay between §§ 81-8,213 and 81-8,277(1) presented a
predicament for such claimants:

The source of [the claimant’s] predicament is
§ 81-8,213. As stated, that section mandates that before
suit may be filed in court, a claim may not be withdrawn
from the State Claims Board for at least 6 months. In
order to comply with § 81-8,213, [the claimant], who
filed his claim with the board in the 22d month after his
claim accrued, was prevented from filing his lawsuit in
the district court before the 24-month statute of limita-
tions ran. In essence, one statute prevents filing of a

20 Id. at 499, 466 N.W.2d at 532.
21 Id. at 500, 466 N.W.2d at 532.
22 Id. at 501, 466 N.W.2d at 533.
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claim in court and another requires filing of that same
claim in court. This appears to be a classic example
of the “right hand not knowing what the left hand
is doing.”*
We applied the statutory rule of construction that a court will,
if possible, avoid construing a statute in a way that leads to
absurd, unjust, or unconscionable results,** and we held:

A statutory scheme which precludes one from with-
drawing a claim from the State Claims Board and thereby
prevents that person from filing suit before the statute of
limitations runs leads to absurd, unjust, or unconscion-
able results. We, therefore, hold that a claimant who
files a tort claim with the Risk Manager of the State
Claims Board 18 months or more after his or her claim
has accrued, but within the 2-year statute of limitations,
has 6 months from the first day on which the claim
may be withdrawn from the claims board in which
to begin suit. This interpretation ensures that effect is
given to the legislative intent embodied in §§ 81-8,213
and 81-8,227 and that both are applied in a consistent
and commonsense fashion. Furthermore, fourth-quarter
claimants are given the same opportunity as those who
file earlier to withdraw their claim and file suit within 6
months thereafter.’

Because the claimant in Coleman filed his lawsuit within 6
months after the first day on which he could have withdrawn
his claim, we found the 6-month extension applied to render
his lawsuit timely.

Five years later, in Hullinger v. Board of Regents,® we
applied the same rule to a different factual scenario. The

2 Id. at 499, 466 N.W.2d at 532.

24 See, Dean v. State, 288 Neb. 530, 849 N.W.2d 138 (2014); In re Boundaries
of McCook P.P. Dist., 217 Neb. 11, 347 N.W.2d 554 (1984).

% Coleman, supra note 5, 237 Neb. at 501, 466 N.W.2d at 533.

2 Hullinger, supra note 4.
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claimant in Hullinger submitted his claim to the State Claims
Board just 2 days before the end of the 2-year limitations
period. He let the claim pend for more than a year before he
withdrew it, and 5% months later, he filed suit in district court.
We reiterated the rule, announced in Coleman, that fourth-
quarter claimants have 6 months from the date the claim
first could have been withdrawn from the board in which to
begin suit.

But unlike the claimant in Coleman, we found that by the
time the claimant in Hullinger withdrew his claim and filed
suit, the 6-month extension period had already expired. The
claimant in Hullinger urged an interpretation of § 81-8,227(1)
that would allow claimants to withdraw a claim at any point
after the 6-month repose period and still receive an additional
6 months after withdrawal to begin suit. We rejected that inter-
pretation as inconsistent with Coleman and contrary to the
purposes of a statute of limitations. We noted such a construc-
tion would effectively allow claimants to extend the 2-year
limitations period for as long as they wanted and then receive
an additional 6 months to file suit once they finally withdrew
the claim. We observed that “[t]he mischief which a statute
of limitations is intended to remedy is general inconvenience
resulting from delay in assertion of a legal right which it is
practicable to assert.”?’

In Sharkey v. Board of Regents,”® we again considered the
applicability of the 6-month extension under § 81-8,822(1). In
that case, the claimants’ cause of action accrued on October
6, 1993. The claimants submitted their first claim to the State
Claims Board on February 15, 1994, and received notice of the
board’s denial roughly 4 months later on June 13, 1994. They
submitted a second claim on January 24, 1995, and that claim
was denied on June 2, 1995. Thereafter, the claimants filed suit
on their claims in district court on September 20, 1995.

27 Id. at 873, 546 N.W.2d at 784.
8 Sharkey, supra note 17.
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Although suit had been filed within 2 years of the date the
claim accrued, the district court dismissed the suit as untimely,
reasoning the claimants had not begun suit within 6 months
after receiving notice that their first claim had been denied. We
noted that the rule announced in Coleman was an extension
of time in which to bring suit, not a limitation as the district
court concluded. Because the claimants in Sharkey had filed
suit within 2 years of the accrual of their claim, we held their
suit was timely, and the 6-month extension under § 81-8,227(1)
was inapplicable.

And finally, in Collins v. State,”® we had the opportunity to
consider how the 6-month extension under § 81-8,227(1) is
calculated when a claimant elects not to withdraw the claim
after 6 months and instead waits for the State Claims Board
to make a final disposition. The claimant in Collins submit-
ted her claim to the board 6 days before the 2-year limitations
period expired. More than 7 months later, the board rejected
the claim. The claimant in Collins filed suit on the claim just
over 5 months later. The district court applied the reason-
ing of Coleman and Hullinger, and found the suit was time
barred because it had been filed more than 6 months after
the first date on which the claim could have been withdrawn.
On appeal, we explained that our holdings in Coleman and
Hullinger do not apply when a claimant allows the board to
reach a decision:

Under the plain language of § 81-8,227, a claimant
has 6 months to file suit after notice of the denial of the
claim is mailed by the claims board. The reasoning of
Coleman and Hullinger does not apply to claims that are
decided by the claims board. Accordingly, we hold that
a claimant who files a tort claim with the Risk Manager
of the State Claims Board 18 months or more after his
or her claim has accrued, but within 2 years as provided
by § 81-8,227(1), has 6 months to file suit from the date

2 Collins, supra note 4.
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the board gives written notice to the claimant as to the
final disposition of the claim. . . . Because [the claimant]
filed suit within 6 months after the claims board denied
her claim, her suit was not time barred.°
[7] These cases illustrate the following general rules for cal-
culating the statute of limitations under the STCA. Claimants
who allow the State Claims Board to reach a decision must
file suit on the claim within 2 years after the claim accrued, or
within 6 months after the board mails notice of final disposi-
tion, whichever occurs later.>! On the other hand, claimants
who withdraw their claim must file suit on the claim within 2
years after the claim accrued, or within 6 months after the first
date on which the claim could have been withdrawn, whichever
occurs later.*?

KoMAR’S ACTION Is TIME BARRED

Applying these principles to the present case, we agree
with the district court and the Court of Appeals that Komar’s
suit is time barred. Komar’s claim accrued on January 15,
2013. She filed her claim with the Risk Manager for the State
Claims Board on June 27, 2014, a little more than 17 months
after it accrued and well within the 2-year statute of limita-
tions. Section 81-8,213 prevented Komar from withdrawing
her claim for a period of 6 months.

Nebraska has a statutory rule for computing time,** and we
have held this rule governs time calculations of the 6-month
time period under the STCA.3* As such, the 6-month period
is computed by excluding the day the claim was filed, and
including the last day of the period unless it falls on a

30 Id. at 272, 646 N.W.2d at 621.

3V 1d.; Sharkey, supra note 17.

32 See, Hullinger, supra note 4; Coleman, supra note 5.

3 See Neb. Rev. Stat. § 25-2221 (Reissue 2016).

3 See Geddes, supra note 17.
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Saturday, Sunday, or a day on which the courts of record may
legally be closed, in which event the period shall run until
the end of the next day on which the courts of record will be
open.* Using this computation, the district court and Court of
Appeals found the first day on which Komar could have with-
drawn her claim was December 28, 2014. However, because
that date fell on a Sunday, the first date on which Komar
could have withdrawn her claim was actually December
29, 2014.

If Komar had withdrawn her claim on December 29, 2014,
she would have been entitled to the 6-month filing extension
under the plain language of § 81-8,227(1), because the 2-year
statute of limitations would otherwise have expired during the
ensuing 6-month period. Indeed, the typical factual scenario
Justice Fahrnbruch described in Coleman in 1991 is precisely
how the 6-month extension would have functioned in the pres-
ent case if Komar had withdrawn her claim on the first date
allowed by § 81-8,213.

But Komar did not withdraw her claim until much later,
on July 14, 2015, and did not file suit until July 15. By that
time, the 2-year statute of limitations had expired, as had the
6-month extension under § 81-8,227. The district court and
Court of Appeals correctly found this action was time barred.

Komar urges this court to overrule our holdings in Coleman
and Hullinger, and instead interpret § 81-8,227(1) to autho-
rize a 6-month filing extension that runs from the date a claim
is actually withdrawn, rather than the first date on which the
claim could have been withdrawn under § 81-8,213. For the
same reasons we rejected this interpretation in Hullinger,
we reject it here. Such a construction would allow claim-
ants to extend the 2-year limitations period for as long as
they wanted and then receive an additional 6 months to file
suit once they finally withdrew the claim. In addition, the

¥ d.
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expansive interpretation urged by Komar runs contrary to the
settled rule that statutes purporting to waive the State’s pro-
tection of sovereign immunity are strictly construed in favor
of the sovereign.3¢

CONCLUSION
For the foregoing reasons, we affirm the decision of the
Court of Appeals.
AFFIRMED.
KELCH, J., not participating in the decision.
WRIGHT, J., not participating.

36 See Amend, supra note 10.
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IN RE ESTATE OF BERNADINE M. KARMAZIN, DECEASED.
DENISE BAUMGART AND KENNETH KARMAZIN, APPELLEES
AND CROSS-APPELLANTS, V. JUDY O’SULLIVAN,
PERSONAL REPRESENTATIVE OF THE ESTATE
OF BERNADINE M. KARMAZIN, DECEASED,
APPELLANT AND CROSS-APPELLEE.

908 N.W.2d 381

Filed March 16, 2018.  No. S-17-228.

Decedents’ Estates: Appeal and Error. An appeal from the county
court’s allowance or disallowance of a claim in probate will be heard as
an appeal from an action at law. In reviewing a judgment of the probate
court in a law action, an appellate court does not reweigh evidence, but
considers the evidence in the light most favorable to the successful party
and resolves evidentiary conflicts in favor of the successful party, who is
entitled to every reasonable inference deducible from the evidence. The
probate court’s factual findings have the effect of a verdict and will not
be set aside unless clearly erroneous.

Judgments: Appeal and Error. On a question of law, an appellate court
is obligated to reach a conclusion independent of the determination
reached by the court below.

Contracts. The meaning of a contract and whether a contract is ambig-
uous are questions of law.

Standing: Jurisdiction. Standing requires that a litigant have such a
personal stake in the outcome of a controversy as to warrant invocation
of a court’s jurisdiction and justify the exercise of the court’s remedial
powers on the litigant’s behalf.

Pleadings. The pleadings in a cause are not mere ordinary admissions
for the purposes of use in that suit, but are judicial admissions.
Pleadings: Evidence: Waiver. In effect, pleadings are not a means
of evidence, but a waiver of all controversy, so far as the opponent
may desire to take advantage of them, and therefore, a limitation of
the issues.
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7. Appeal and Error. A party cannot complain of error which the party
has invited the court to commit.

8. Actions: Pleadings: Parties: Joinder. Joinder or substitution of the real
party in interest shall have the same effect as if the action had been com-
menced by the real party in interest.

9. Property: Taxes. Real property tax liability rests with the owner or
owners of the real property at the time real property taxes are charged,
accrued, or assessed, i.e., due and payable.

10. Contracts: Words and Phrases. A contract is ambiguous when a word,
phrase, or provision in the contract has, or is susceptible of, at least two
reasonable but conflicting interpretations or meanings.

Appeal from the County Court for Hall County: ARTHUR
S. WETZEL, Judge. Affirmed in part, and in part reversed and
remanded with direction.

Brenda K. Smith and Gretchen L. McGill, of Dvorak Law
Group, L.L.C., for appellant.

Mark A. Beck, of Beck Law Office, P.C., L.L.O., for
appellees.

Heavican, C.J.,, MILLER-LERMAN, CASSEL, STACY, and
FuNkeg, JJ.

CASSEL, .
I. INTRODUCTION

A life tenant leased real estate to a remainderman for 1 year
ending on October 31, 2015. The life tenant died in August.
The principal issue is whether the lease clause requiring the
lessor to pay unspecified real estate taxes made her liable for
2015 taxes that became due and payable on December 31.
The county court allowed the remaindermen’s claims for these
taxes. Although two interpretations are possible, the one requir-
ing the estate to pay taxes becoming due after the lease expired
was not reasonable. We reverse that portion of the order and
otherwise affirm.
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II. BACKGROUND

Bernadine M. Karmazin (decedent) conveyed a remainder
interest in certain property to Kenneth Karmazin (Karmazin)
and in other property to Denise Baumgart. Decedent retained a
life estate interest in the property.

In 2014, decedent entered into two lease agreements with
Karmazin. The lease terms required Karmazin to pay cash rent
to decedent for land intended for crops, pasture, or hay. The
leases were for a 1-year term, commencing November 1, 2014,
and ending on October 31, 2015. They provided that “Real
Estate Taxes will be paid by [decedent].” Karmazin’s rent pay-
ments were due April 1, August 1, and November 1, 2015.

On August 23, 2015, decedent died. After the commence-
ment of informal probate proceedings, a notice to creditors
published in a local newspaper stated that creditors of the estate
must file their claims with the court on or before December 15,
2015, or be forever barred. The estate did not mail to either
Baumgart or Karmazin (collectively the claimants) a copy of
the notice to creditors.

On December 15, 2015, an attorney for the estate wrote a
letter to the personal representative regarding liability for real
estate taxes. The attorney stated that because decedent died in
2015, the estate’s obligation to pay real estate taxes ended with
the real estate taxes that became delinquent in 2015, in other
words, the 2014 taxes.

On April 11, 2016, Baumgart filed an “Application to
Determine Tax Liability.” She alleged that in “late 2015,
demand was placed upon the Personal Representative to pay
the 2015 real estate taxes,” which resulted in the December
15, 2015, letter. She asked that the court determine the estate’s
liability for the 2015 real property taxes and require the estate
to reimburse 2015 taxes paid. The estate disallowed the claim.
On July 28, the claimants filed an amended application to
determine tax liability and liability for rent paid by Karmazin.
The estate also disallowed this claim.
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The claimants filed a petition for allowance of the claim.
They identified the amount of the claim as “unknown.” The
estate objected. It alleged that the claims were barred under
Neb. Rev. Stat. § 30-2485(b) (Reissue 2016). It also alleged
that the claimants failed to properly file a claim because they
did not identify an amount.

During a hearing, the parties stipulated that the estate did not
pay any of the 2015 real estate taxes on the property. Baumgart
testified that she was a remainderman of certain property in
Nuckolls County, Nebraska, that the property “became [hers]”
when decedent died, and that she paid the 2015 real estate
taxes. Karmazin similarly testified that he was a remainder-
man in real estate in Nuckolls County pursuant to a deed, that
he became the sole owner upon decedent’s death, and that he
paid taxes and interest. Over objection, the court allowed the
claimants to submit deeds at a later time showing life estate
and remainder interests. The claimants subsequently filed an
affidavit to which they attached copies of deeds evidencing the
ownership of the relevant parcels of real estate.

The county court determined that Karmazin did not timely
submit his claim for rent. With regard to real estate taxes, the
court stated that under operation of law, the liability for real
estate taxes would lie with the owner of the property at the
time the taxes became due and payable. However, the court
determined that because the lease agreements controlled the
lessor’s and lessee’s respective obligations to pay taxes, the
law’s default rule did not apply. The court found the leases
to be ambiguous, noting that they did not specify the tax
year. Ultimately, the court ordered the estate to reimburse
Baumgart for payment of real estate taxes in the amount of
$2,097.74 and to reimburse Karmazin $8,929.46, plus interest
of $68.40.

The estate filed a timely appeal, and the claimants asserted a
cross-appeal. We moved the case to our docket.!

! See Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).
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III. ASSIGNMENTS OF ERROR
The estate assigns, consolidated, that the court erred in (1)
determining the claimants had standing, (2) allowing testimony
from the claimants regarding their status as remaindermen of
the estate, (3) admitting deeds without proper foundation, (4)
determining the claimants made a proper claim under the pro-
bate code, (5) determining the lease agreements were ambigu-
ous, and (6) determining the estate must reimburse the claim-
ants for payment of real estate taxes and interest.
On cross-appeal, the claimants allege that the court erred
in determining that Karmazin failed to properly file his claim
for rent.

IV. STANDARD OF REVIEW

[1] An appeal from the county court’s allowance or disal-
lowance of a claim in probate will be heard as an appeal from
an action at law.? In reviewing a judgment of the probate court
in a law action, an appellate court does not reweigh evidence,
but considers the evidence in the light most favorable to the
successful party and resolves evidentiary conflicts in favor of
the successful party, who is entitled to every reasonable infer-
ence deducible from the evidence.® The probate court’s factual
findings have the effect of a verdict and will not be set aside
unless clearly erroneous.*

[2,3] On a question of law, an appellate court is obligated to
reach a conclusion independent of the determination reached
by the court below.’ The meaning of a contract and whether a
contract is ambiguous are questions of law.®

2 In re Estate of Alberts, 293 Neb. 1, 875 N.W.2d 427 (2016).
3 1d.
4d.
S Id.

¢ Frohberg Elec. Co. v. Grossenburg Implement, 297 Neb. 356, 900 N.W.2d
32 (2017).
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V. ANALYSIS

1. STANDING

The estate contends that the claimants failed to establish
standing. The claimants based their claim on their remainder
interests in the property. But the estate argues that they failed
to offer valid evidence of ownership.

[4] The estate conflates standing with proof of the valid-
ity of a claim. Standing requires that a litigant have such a
personal stake in the outcome of a controversy as to warrant
invocation of a court’s jurisdiction and justify the exercise of
the court’s remedial powers on the litigant’s behalf.” The pro-
bate code gives standing to purported creditors of an estate.®
Because the claimants purported to be creditors of the estate,
they had standing to assert their claims.

2. INTEREST IN PROPERTY

The estate argues that the claimants’ failure to offer deeds
into evidence defeats their claim of an ownership interest. It
relies upon In re Estate of Olsen.’ In that case, we stated that
in cases involving questions of title, ownership, and right to
possession in the proof of deeds, leases, and mortgages and
other instruments of title, the best evidence rule requires that
the instrument itself be produced, unless a sufficient foundation
is laid for the production of secondary evidence of the contents
of such instrument, such as by showing its loss or destruction
or that it is in the possession or control of an adverse party who
has neglected to produce it after notice to do so.'

[5,6] But here, the estate admitted in its pleadings the
claimants’ ownership interests. The pleadings in a cause are
not mere ordinary admissions for the purposes of use in that

7 Stewart v. Heineman, 296 Neb. 262, 892 N.W.2d 542 (2017).

8 See, generally, § 30-2485 and Neb. Rev. Stat. §§ 30-2486 and 30-2488
(Reissue 2016).

° In re Estate of Olsen, 254 Neb. 809, 579 N.W.2d 529 (1998).
10 1d.
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suit, but are judicial admissions." In effect, pleadings are not
a means of evidence, but a waiver of all controversy, so far
as the opponent may desire to take advantage of them, and
therefore, a limitation of the issues.!” In the estate’s objec-
tion to the claim, it stated that “[pJursuant to Claimant’s
Amended Application, [decedent] died in 2015, and Claimants
owned a remainder interest in the Property subject to the life
estate interest of [decedent].” The objection next stated that
“Claimants were the owners of the Property as of December
31, 2015.” Because of the estate’s judicial admissions of the
claimants’ remainder interests, the claimants were not bound
to produce the actual deeds at the hearing.

3. AMOUNT OF EAcH CLAIM

The estate next contends that the claimants failed to make
a proper claim under the probate code. It submits that the
failure to identify the amount of the claims was a fatal defect.
We disagree.

The estate relies on J.R. Simplot Co. v. Jelinek."* In that
case, a creditor filed a “‘Demand for Notice’” (demand) which
stated that the creditor had “‘a financial interest in the estate
of the deceased and holds an outstanding claim’” but did not
include a basis for the potential claim nor an amount due.'*
We concluded that the demand was “at most ‘notice to a rep-
resentative of an estate regarding a possible demand or claim
against the estate.””’> We observed that the demand did not
refer to the statute governing presentation of claims,'® but,
rather, referenced a statute providing that interested parties

" Prime Home Care v. Pathways to Compassion, 283 Neb. 77, 809 N.W.2d
751 (2012).

2 1d.

13 JR. Simplot Co. v. Jelinek, 275 Neb. 548, 748 N.W.2d 17 (2008).
4 Id. at 556, 748 N.W.2d at 25.

5 Id. at 557, 748 N.W.2d at 25.

16 See § 30-2486.
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can request notice from the court of filings pertaining to an
estate.!”” We further noted that the claimant had earlier filed a
“‘Statement of Claim’” which “provided a description of the
claim, a due date, and the name and address of the claimant or
authorized party.”!®

We do not read J.R. Simplot Co. as mandating that an
amount due be specified. We noted in the facts section of the
opinion and again in the analysis that the demand did not list
a basis for the claim or an amount due. But those omissions
merely buttressed our ultimate conclusion that the demand did
not qualify as a statement of a claim under § 30-2486(1).

Significantly, the statute governing presentation of claims
does not require that the amount of the claim be specified.
Instead, § 30-2486(1) provides that a claimant “may file a
written statement of the claim.” The statute identifies matters
that shall be stated: “If a claim is not yet due, the date when it
will become due shall be stated. If the claim is contingent or
unliquidated, the nature of the uncertainty shall be stated. If the
claim is secured, the security shall be described.”!” The statute
provides that the failure to correctly describe such matters
“does not invalidate the presentation made.”*

Here, the amount of the claims was easily ascertainable and
not subject to dispute. The claimants sought reimbursement for
2015 real estate taxes paid. The amount of such taxes was a
matter of public record. Karmazin additionally requested reim-
bursement for rent, and he attached a copy of the leases which
showed the payment dates and amounts due. The application
notified the estate of the basis for the claims, and the amounts
of the claims could be determined with certainty. We find no
merit to the estate’s assignment of error.

17 See Neb. Rev. Stat. § 30-2413 (Reissue 2016).

8 J.R. Simplot Co. v. Jelinek, supra note 13, 275 Neb. at 558, 748 N.W.2d
at 26.

19§ 30-2486(1).
20 1d.
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Although not statutorily required, the better practice is to
identify an amount of a claim. Doing so advances the purpose
of § 30-2485—*“‘facilitation and expedition of proceedings for
distribution of a decedent’s estate, including an early appraisal
of the respective rights of interested persons and prompt settle-
ment of demands against the estate.””!

4. RENT

On cross-appeal, the claimants assert that the county court
erred in finding Karmazin’s claim for rent to be barred. At
issue is a payment made after decedent’s death. The claimants
now contend that Karmazin’s claim is not yet due or, alterna-
tively, that it arose before decedent’s death. But they advanced
a different view at the trial level.

[7] Any error by the county court in finding that the claim
arose after death was invited. In a brief filed with the court,
the claimants took the position that the claim arose after dece-
dent’s death and that they had 4 months after the claim arose
to file a claim.? Similarly, the estate asserted in its responsive
brief that the claim arose after decedent’s death. The court
ruled accordingly. A party cannot complain of error which the
party has invited the court to commit.” Because the claimants
contended before the county court that the claim arose after
decedent’s death, they cannot now argue that it arose before
her death.

The statute does not authorize a court to extend the time
for filing a claim that arose after death. Section 30-2485(a)(1)
allows the court to grant a creditor additional time upon “good
cause shown” for a claim that arose prior to a decedent’s death.
But there is no similar “good cause” provision for a claim that
arose after the decedent’s death.*

2L J.R. Simplot Co. v. Jelinek, supra note 13, 275 Neb. at 554, 748 N.W.2d
at 23.

2 Gee § 30-2485(b)(2).
3 Linda N. v. William N., 289 Neb. 607, 856 N.W.2d 436 (2014).
2 See § 30-2485(b).
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Karmazin did not timely present his claim for rent. The
claim concerned rent due on November 1, 2015. Karmazin
asserted the claim on July 28, 2016. Because he did not assert
it within 4 months after it arose, we conclude the county
court did not err in finding Karmazin’s claim for rent to
be barred.

5. REAL ESTATE TAXES

(a) Timeliness of Claim

The estate argues that Karmazin did not timely present
a claim for the 2015 real estate property taxes. Those taxes
became due and payable on December 31, 2015.% Thus, the
estate contends that any claim for such taxes must have been
made by May 1, 2016, and that Karmazin did not present his
claim until July 28.

[8] Whether Karmazin’s claim was timely turns on whether
the claim for taxes in the July 2016 amended application
related back to the claim for taxes in the April 11 applica-
tion. It did. In the April 11 application, Baumgart stated that
she and “her siblings owned a remainder interest in certain
real property, subject to the life estate interest of [decedent].”
We digress to note that the filing of this claim on behalf
of Baumgart’s “siblings” did not constitute an unauthorized
practice of law.?® The application requested a determination
of “the Estate’s liability for 2015 taxes on real property that
the Decedent held a life estate interest and received all 2015
income therefrom.” The July application added Karmazin’s
name as an “[a]pplicant.” In effect, it joined a real party in
interest. “Joinder or substitution of the real party in interest
shall have the same effect as if the action had been com-
menced by the real party in interest.”®” Thus, the amended

25 See Neb. Rev. Stat. § 77-203 (Reissue 2009).
26 See In re Estate of Cooper, 275 Neb. 297, 746 N.W.2d 653 (2008).
27 Neb. Rev. Stat. § 25-301 (Reissue 2016).
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application related back to the original.”® And because the
April application was filed within 4 months of when the
claim arose, Karmazin’s claim for real estate taxes was
not barred.

(b) Liability for Taxes
The estate argues that the county court erred in determining
that the estate must reimburse the claimants for 2015 property
taxes. We agree.

(i) Default Rule

[9] The default rule is that the owner of real property on
December 31 is liable for the taxes assessed and levied for that
calendar year. Real property tax liability rests with the owner
or owners of the real property at the time real property taxes
are charged, accrued, or assessed, i.e., due and payable.”’ As
mentioned above, the 2015 real estate taxes became due and
payable on December 31, 2015. On that date, the remainder-
men were the sole owners of the real property. Thus, under the
default rule, the claimants would be responsible for payment of
the 2015 taxes.

(ii) Lease Agreements
The default rule can be modified by contract. Here, lease
agreements between decedent and Karmazin provided that
“Real Estate Taxes will be paid by [decedent].” Due to the
leases, the county court determined that the default rule did not
apply. The court reasoned:

It is clear the decedent/life tenant received cash rent
for crops planted and harvested in 2015. Logic and equity
further dictate the estate should be responsible for the pay-
ment of real estate taxes for 2015. The Court determines

28 See Fisher v. Heirs & Devisees of T.D. Lovercheck, 291 Neb. 9, 864
N.W.2d 212 (2015).

2 See In re Estate of Olsen, supra note 9.
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the intent of the parties was for the tenant to pay rent and
the landlord to pay real estate taxes associated with the
crop year 2015.

But the county court erred in resorting to consideration of
equity. We are presented with an action at law, not in equity.*
Thus, equitable principles do not apply.

The county court also determined that logic compelled the
conclusion that the estate was liable for the taxes. It found the
leases to be ambiguous. And in attempting to determine the
intent of the contracting parties, it reasoned that it was logical
for the estate to pay taxes associated with the 2015 crop year.
We disagree on both of these points of law.

[10] A contract is ambiguous when a word, phrase, or
provision in the contract has, or is susceptible of, at least
two reasonable but conflicting interpretations or meanings.’!
Here, the leases did not specify whether decedent would be
responsible for the 2014 taxes or the 2015 taxes. But the leases
are ambiguous only if both of the conflicting interpretations
are reasonable.

We are mindful of the nature of these specific leases. In
the absence of a different agreement, a yearly lease of farm-
land begins on March 1 and ends on February 28 of the suc-
ceeding year.*? But the leases here supplied a different term:
November 1, 2014, to October 31, 2015.

In terms of real property taxation, several dates are impor-
tant. Property is assessed for taxation purposes on January
1.3 On or before October 15, the county board of equaliza-
tion levies taxes for that calendar year.** The taxes levied for
that calendar year become due and payable on December 31,

30 See Cattle Nat. Bank & Trust Co. v. Watson, 293 Neb. 943, 880 N.W.2d
906 (2016).

31 Frohberg Elec. Co. v. Grossenburg Implement, supra note 6.

32 See Wilson v. Fieldgrove, 280 Neb. 548, 787 N.W.2d 707 (2010).
3 Neb. Rev. Stat. § 77-1301(1) (Cum. Supp. 2016).

3 Neb. Rev. Stat. § 77-1601(1) (Reissue 2009).
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in other words, on the last day of the year.** In counties
with a population of less than 100,000—such as Nuckolls
County—the first half of the prior year’s taxes becomes delin-
quent on May 1, and the second half becomes delinquent on
September 1.3

One interpretation of the leases is that decedent would pay
the taxes due or delinquent during the term of the leases. Those
would be the 2014 real estate taxes. The 2014 taxes became
due on December 31, 2014, and would be delinquent in May
and September of 2015—all within the term of the lease.

The claimants proposed, and the county court adopted, a
different interpretation. This interpretation, premised upon rent
received for crops planted and harvested in 2015, would be
that decedent would be responsible for the taxes assessed and
levied during the lease term, that is, the 2015 taxes. But those
taxes did not become due until December 31, 2015. Typically,
they would not be paid until sometime in 2016. Moreover,
under this interpretation, either decedent would not have been
liable at all for the 2014 taxes (which became due and, if not
paid by the delinquency dates, delinquent during the lease
term) or decedent would have been liable for both the 2014
and 2015 real estate taxes in the 1-year term of the lease. This
interpretation is not reasonable.

We conclude that the leases are not ambiguous. Although
there are two conflicting interpretations of the contract lan-
guage, only one of them is reasonable. That interpretation
made decedent responsible for the 2014 taxes.

The answer becomes clearer if decedent’s death is removed
from the equation. Under the default rule, decedent—as the
owner of the property on December 31, 2015—would have
been responsible for the 2015 taxes. And if the leases had been
renewed for another 1-year term—from November 1, 2015, to
October 31, 2016—decedent would have been liable for the

3§ 77-203.
3 See Neb. Rev. Stat. § 77-204 (Reissue 2009).
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2015 taxes, because they became due and payable during the
term of the lease. With or without a lease, the owner of the
land would be responsible for the 2015 taxes.

The confusion stems from Karmazin’s status as both a ten-
ant under the lease and an owner of the remainder. As the
tenant, the lease agreements did not make him responsible for
the taxes. But upon decedent’s death, the claimants became
the sole owners of the land Karmazin leased. As the owners of
the land on December 31, 2015, the claimants were liable for
the taxes that became due and payable on that date.

Because the estate did not own the property on December
31, 2015, and the leases did not obligate decedent to pay taxes
that had not yet become due, we conclude the county court
erred in ordering the estate to reimburse the claimants for the
real estate taxes they paid. We reverse that part of the court’s
order and remand the cause with direction to deny this claim.

VI. CONCLUSION
We conclude that the county court did not err in finding
Karmazin’s claim for rent to be barred. Because the claimants
were the owners of the property on December 31, 2015, and
the leases did not obligate decedent to pay the taxes due on
that date, we reverse that portion of the court’s judgment and
remand the cause with direction.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTION.
WRIGHT and KELCH, JJ., not participating.



- 329 -

299 NEBRASKA REPORTS
STATE ON BEHALF OF FERNANDO L. v. ROGELIO L.
Cite as 299 Neb. 329

Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

STATE OF NEBRASKA ON BEHALF OF THE STATE OF
INDIANA AND FERNANDO L., A MINOR CHILD,
APPELLEE, V. ROGELIO L., APPELLANT.

907 N.W.2d 920

Filed March 16, 2018.  No. S-17-348.

Modification of Decree: Child Support: Appeal and Error.
Modification of child support payments is entrusted to the trial court’s
discretion, and although, on appeal, the issue is reviewed de novo on the
record, the decision of the trial court will be affirmed absent an abuse
of discretion.

. Judges: Words and Phrases. A judicial abuse of discretion exists when
reasons or rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in matters
submitted for disposition.

Child Support: Rules of the Supreme Court: Appeal and Error.
Interpretation of the Nebraska Child Support Guidelines presents a ques-
tion of law. An appellate court resolves questions of law independently
of the lower court’s conclusion.

Child Support: Rules of the Supreme Court. In calculating a parent’s
child support obligation, the Nebraska Child Support Guidelines permit
a court to deduct a parent’s obligation to support subsequent children
from his or her monthly income in some circumstances.

: . The Nebraska Supreme Court interprets the expression
“subsequent children” in Neb. Ct. R. § 4-220 to mean children born after
an existing support order.

Modification of Decree: Child Support: Proof. A party seeking to
modify a child support order must show a material change in circum-
stances which (1) occurred subsequent to the entry of the original decree
or previous modification and (2) was not contemplated when the decree
was entered.

Child Support: Rules of the Supreme Court: Taxes. In calculating
a parent’s monthly net income for child support purposes, Neb. Ct. R.
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§ 4-205(A) (rev. 2016) allows a deduction for taxes, as established by
standard deductions applicable to the number of exemptions provided
by law.

8. Appeal and Error. An appellate court is not obligated to engage in an
analysis which is not needed to adjudicate the controversy before it.

Appeal from the District Court for Adams County: TERRI
S. HARDER, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Jamie L. Arango, of Arango Law, L.L.C., for appellant.

Douglas J. Peterson, Attorney General, and James D. Smith
for appellee.

Heavican, C.J.,, MILLER-LERMAN, CASSEL, STACY, and
FUNKkE, JJ.

MILLER-LERMAN, J.
INTRODUCTION

Rogelio L. appeals the order of the district court for Adams
County that dismissed his March 2, 2016, complaint for a
downward modification of his child support obligation to his
son, Fernando L., originally ordered at $388 per month on
August 18, 2010. The district court concluded that Rogelio
had not shown a material change in circumstances warrant-
ing a reduction in his monthly child support obligation to
Fernando. No tax returns or financial documents were in
evidence; Rogelio testified about his income and admitted
that he did not pay taxes. The district court determined that
Rogelio should not receive any deduction from his total
monthly income for taxes. The district court also found
that Rogelio’s three “after-born” children could not be used
to lower his child support obligation to Fernando. Rogelio
appeals. We find no error in the district court’s determination
regarding taxes and affirm this ruling. However, because we
conclude that the district court based its child support cal-
culation on an incorrect understanding of the birth order of
Rogelio’s children relative to Fernando and the 2010 child
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support order, we reverse this aspect of the order and remand
the cause with directions.

BACKGROUND

2010 ORDER

In 2010, the State brought an action against Rogelio pursu-
ant to the Uniform Interstate Family Support Act to establish
Rogelio’s paternity of and child support obligation to his
son Fernando, who was born in June 2004 and lived with
his mother in Indiana. In an order filed August 18, 2010,
the district court for Adams County found that Rogelio was
Fernando’s father and ordered him to pay child support of $388
per month. The district court based its calculation on Rogelio’s
net monthly income of $1,291.31, which took into account
his regular support of two other children. While the original
support order did not include the names or ages of these other
children, it is apparent from the record as a whole that they are
Sheryl L., born in 2007, and a son, born in 2009. The record
indicates, but does not explicitly state, that Rogelio’s son born
in 2009 died in 2012.

2016 COMPLAINT

On March 2, 2016, Rogelio filed a complaint for modifica-
tion of his child support obligation to Fernando. He alleged that
there had been a material change in circumstances, because his
income had decreased by an amount that would reduce his
child support obligation by at least 10 percent and because his
income fell below the federal poverty guidelines. See, Neb. Ct.
R. § 4-217; Neb. Ct. R. § 4-218 (rev. 2018).

2016 REFEREE REPORT
The matter was referred to a child support referee who con-
ducted a hearing and prepared a report. The bill of exceptions
from the hearing is not in the record before us. However, the
referee’s report, filed October 31, 2016, recounted Rogelio’s
testimony that he netted $400 per week (projected as $1,733.33
per month) working as a handyman and that he paid no
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taxes—income taxes or payroll taxes—on this income. The ref-
eree stated that according to Rogelio, he had “one older child
than the child at issue in this action,” which “older child” was
“8 years old,” as well as two younger children, ages 1 and 2.
As an aside, we note that Fernando, born in June 2004, was 12
years old at the time of the referee’s report, making the finding
that an “8-year-old” was “older” inaccurate.

Using a net monthly income of $1,733.33 and applying a
setoff for regular support of the “8-year-old” child, but not for
the two younger children, the referee reduced Rogelio’s child
support obligation to Fernando from $388 per month to $346
per month. The referee, however, rejected Rogelio’s arguments
that he should receive a deduction for his income tax liability
and that his income fell below the poverty level.

2017 DisTtrICT COURT ORDER

Rogelio filed exceptions to the referee’s report that had
recommended a reduction of his child support from $388 to
$346 per month. He requested that the district court reverse
and vacate the referee’s report. Rogelio alleged, inter alia, that
the referee was mistaken in the birth order and ages of his chil-
dren and the application of poverty guidelines. A hearing was
conducted on February 28, 2017, and the record of that hearing
has been submitted to us. At that hearing, Rogelio testified and
the district court received evidence consisting of three birth
certificates and several child support calculations. Rogelio
did not offer the bill of exceptions from proceedings with the
referee. Ultimately, the district court dismissed Rogelio’s com-
plaint in an order filed March 17, 2017, from which this appeal
is taken.

At the hearing on the matter on February 28, 2017, Rogelio
clarified the birth order and ages of his children. He produced
evidence that at the time of the hearing, he and his cur-
rent spouse had three children, all of whom were born after
Fernando’s birth in 2004. The birth years of the other children
are: 2007, 2014, and 2015. The record indicates that Fernando
also had another child, a son born in 2009, who died in 2012.



-333 -

299 NEBRASKA REPORTS
STATE ON BEHALF OF FERNANDO L. v. ROGELIO L.
Cite as 299 Neb. 329

We summarize the evidence concerning these children again in
the analysis below. Taking the record as a whole, the evidence
shows that Fernando and two other children were born before
the 2010 child support order; support for the two other chil-
dren was included in the 2010 child support calculation; one of
those two other children died after the 2010 order but before
the current modification proceedings; and, in addition, two
children were born after the 2010 child support order.

Rogelio testified that healthcare for Fernando’s three surviv-
ing half siblings is covered by Medicaid and that Rogelio’s
spouse was not employed but was able to work.

At the hearing, Rogelio testified that he formerly worked for
a company that paid him $15 per hour and withheld taxes from
his paycheck. However, he testified that at the time of this
hearing, his current employer paid him $10 per hour in cash for
working 40 hours per week and he does not pay any taxes. He
stated he understood that he was required by law to pay taxes
and that if he did not do so now, he would be forced to do so
in the future.

As noted, the record does not contain any income tax returns
or pay stubs, but the district court received proposed child sup-
port calculations offered by Rogelio and the State. Rogelio’s
calculations deducted amounts for taxes to determine his net
monthly income. The State’s calculations did not deduct taxes,
and the district court adopted the State’s calculations.

In an order filed March 17, 2017, the district court dis-
missed Rogelio’s request for modification. Regarding the
children, it concluded that there were certain factual errors
in the referee’s report regarding their ages and birth order.
Specifically, the district court noted that Fernando was the
oldest of Rogelio’s children. But it found that all of Rogelio’s
other children were “after-born,” presumably in relation to
Fernando and after the existing 2010 child support order.
Based on this finding, the district court made no deduction for
Rogelio’s other children either as “Child Support Previously
Ordered” or as “Regular Support.” Regarding taxes, the dis-
trict court rejected Rogelio’s argument that although he does
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not pay taxes, he should receive a deduction from his total
monthly income for the taxes he should be paying. That is,
like the referee, the district court adopted the State’s position
that Rogelio should not receive a deduction for taxes he does
not pay.

With these determinations in mind, the district court recal-
culated Rogelio’s child support obligation for Fernando. It con-
cluded that Rogelio’s obligation should have increased rather
than decreased, because he could not receive a deduction for
support of his other children and because, without a deduc-
tion for taxes, his monthly net income had actually increased.
Rogelio appeals from the March 17, 2017, order.

ASSIGNMENTS OF ERROR

Rogelio claims, combined and restated, that the district
court erred when it (1) performed child support calculations
based on incorrect findings regarding the children’s birth
order and existing child support and (2) failed to deduct his
tax liability from his monthly income. He also contends that
a poverty assessment of his circumstances should be made in
this case.

STANDARDS OF REVIEW

[1,2] Modification of child support payments is entrusted to
the trial court’s discretion, and although, on appeal, the issue
is reviewed de novo on the record, the decision of the trial
court will be affirmed absent an abuse of discretion. Pearson
v. Pearson, 285 Neb. 686, 828 N.W.2d 760 (2013). A judicial
abuse of discretion exists when reasons or rulings of a trial
judge are clearly untenable, unfairly depriving a litigant of a
substantial right and denying just results in matters submitted
for disposition. Schwarz v. Schwarz, 289 Neb. 960, 857 N.W.2d
802 (2015).

[3] Interpretation of the Nebraska Child Support Guidelines
presents a question of law. Schwarz v. Schwarz, supra. We
resolve questions of law independently of the lower court’s
conclusion. /d.
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ANALYSIS

CHILD SUPPORT AND OTHER CHILDREN

Rogelio contends that the district court erred in performing
child support calculations based on incorrect findings regard-
ing the children’s birth order. He claims that the district court
erred when it failed to distinguish between children born after
Fernando but before the 2010 child support order and children
born subsequent to the 2010 child support order. Given the
record, we agree that the district court erred.

[4] In calculating a parent’s child support obligation, the
Nebraska Child Support Guidelines permit a court to deduct
a parent’s obligation to support subsequent children from his
or her monthly income in some circumstances. Neb. Ct. R.
§ 4-205(E) (rev. 2016) provides that “[s]ubject to § 4-220,
credit may be given for biological or adopted children for
whom the obligor provides regular support.” Neb. Ct. R.
§ 4-220 sets forth a limitation on credit for support of subse-
quent children:

An obligor shall not be allowed a reduction in an
existing support order solely because of the birth, adop-
tion, or acknowledgment of subsequent children of the
obligor; however, a duty to provide regular support for
subsequent children may be raised as a defense to an
action for an upward modification of such existing sup-
port order.

[5,6] Based on our reading of § 4-220, we interpret the
expression “subsequent children” to mean children born after
an existing support order. This interpretation of “subsequent
children” is consistent with the jurisprudence of modification,
which contemplates a circumstance that was not present at
the time of the original decree. It is well settled that a party
seeking to modify a child support order must show a mate-
rial change in circumstances which (1) occurred subsequent to
the entry of the original decree or previous modification and
(2) was not contemplated when the decree was entered. State
on behalf of B.M. v. Brian F., 288 Neb. 106, 846 N.W.2d 257
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(2014). And our understanding of “subsequent children” as
children born after the existing support order is borne out in
our case law. See, e.g., Wilkins v. Wilkins, 269 Neb. 937, 697
N.W.2d 280 (2005) (regarding child born after existing support
order as subsequently born child for purposes of paragraph T
of guidelines, predecessor to § 4-220).

In this case, the district court referred to all of Rogelio’s
children, other than Fernando, as “after-born” and, therefore,
concluded that Rogelio could not use them in a calculation
to lower his support. In essence, the district court classi-
fied all three of Rogelio’s children who were younger than
Fernando as children born subsequent to the existing support
order for the purposes of § 4-220. As Rogelio points out, since
Sheryl was born in 2007, this finding is inconsistent with the
evidence; and it shows an incorrect reading of the 2010 sup-
port order.

Taking the record as a whole, the birth order of Rogelio’s
children, relative to the original 2010 support order for
Fernando, is as follows:

Date Event

June 2004 Fernando born

December 2007 Sheryl born

2009 Unnamed son born

August 18, 2010  Order of child support for Fernando
2012 Unnamed son dies

August 2014 Zoey L. born

August 2015 Roy L. born

We note that the existing 2010 child support order showed
deductions for the regular support of two children; given the
record, the two children must be Sheryl, born in 2007, and a
son who was born in 2009 and died in 2012. Clearly, in 2017,
the district court was correct in not considering a deduction for
regular support of Rogelio’s deceased son; however, the same
cannot be said for Sheryl.

At its core, this case seeks to modify the 2010 order, which
was premised on the existence of Fernando plus Rogelio’s
obligation to two other children. A trial court has discretion
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to choose whether and how to calculate a deduction for sub-
sequent children. See, § 4-220; Schwarz v. Schwarz, 289 Neb.
960, 857 N.W.2d 802 (2015). However, in this case, the dis-
trict court has mistakenly referred to Sheryl, whose existence
and regular support was acknowledged in the 2010 order, as a
child subsequent to the 2010 order. The district court did not
incorporate or analyze Rogelio’s entitlement to a deduction for
Sheryl’s support, as is allowed under the guidelines and as was
done in the existing 2010 support order under review by the
district court. We believe that the district court’s misstatement
of the facts led to an erroneous application of the relevant law
and calls into question the soundness of the calculation upon
which the district court’s order is based. Consequently, we
conclude that the district court abused its discretion and we
reverse, and remand with directions to render a calculation
based on the record, including evidence received at the hearing
on February 28, 2017.

TAX LIABILITY

Rogelio asserts that the district court erred in declining
to allow him a deduction from his total monthly income for
taxes for which he was liable but did not pay. Due to a failure
of proof, we find no error in the district court’s treatment of
Rogelio’s tax liability in the 2017 order, and we affirm this
aspect of the district court’s order.

[7] In calculating a parent’s monthly net income for child
support purposes, § 4-205(A) allows a deduction for taxes, as
established by standard deductions applicable to the number
of exemptions provided by law. The guidelines further provide
that copies of at least 2 years’ tax returns, financial statements,
and current wage stubs should be furnished to the court for
purposes of determining the parents’ income in order to cal-
culate child support. Neb. Ct. R. § 4-204 (rev. 2016); Neb. Ct.
R. ch. 4, art. 2, worksheet 1 (rev. 2016). Our cases recognize
that a failure to provide the proper documents limits the district
court’s analysis. See, e.g., Henderson v. Henderson, 264 Neb.
916, 653 N.W.2d 226 (2002).
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In the instant case, Rogelio did not submit any tax returns
or other documentary evidence of his wages at the time of the
modification hearing before the district court. However, he
did testify that he was paid $400 per week in cash and that he
did not pay any taxes, although he acknowledged that he was
required by law to pay them.

The record in State on behalf of Andrew D. v. Bryan B., 22
Neb. App. 914, 864 N.W.2d 249 (2015), presented a circum-
stance involving a limited record. In that case, the father did
not keep consistent business records and had not filed personal
or business tax returns for several years. On appeal, the father
claimed that the trial court erred in basing his income on
speculation. In rejecting the father’s contention, the Nebraska
Court of Appeals observed, “[The father] put himself in the
position in which he now claims error. There was no clear
evidence of his income because he voluntarily failed to file tax
returns . . . and does not keep reliable or complete business
records.” Id. at 922, 864 N.W.2d at 256.

We find the reasoning in State on behalf of Andrew D. v.
Bryan B., supra, to be instructive here. Rogelio presented the
district court with limited evidence upon which to base its
child support calculations, and Rogelio’s own testimony that he
did not pay taxes supported the district court’s refusal to deduct
them from his income. Although at oral argument, Rogelio
referred to income-related documents which were purportedly
before the referee, Rogelio did not put the proceedings with the
referee in evidence and they were therefore not available for
the district court’s or this court’s consideration. Compare State
on behalf of Lockwood v. Laue, 24 Neb. App. 909, 900 N.W.2d
582 (2017). Accordingly, the district court did not abuse its dis-
cretion when it declined to deduct Rogelio’s tax liability from
his monthly income and we affirm the portion of the district
court’s order concerning a deduction for taxes.

POVERTY ASSESSMENT
[8] Rogelio claims that the district court erred when it
did not consider the basic subsistence limitation set forth in
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§ 4-218, which provides that a parent’s support, child care,
and health care obligation shall not reduce his or her net
income below the federal poverty guidelines. Given that we
have rejected the district court’s child support calculation
and, with the exception of the tax-related ruling, reversed the
March 17, 2017, order and remanded the cause with direc-
tions, we need not consider this issue. An appellate court is
not obligated to engage in an analysis which is not needed to
adjudicate the controversy before it. In re Interest of Nicole
M., 287 Neb. 685, 844 N.W.2d 65 (2014). However, following
a child support calculation on remand in accordance with the
guidelines, consideration of the basic subsistence limitation
may be warranted.

CONCLUSION
For the reasons stated above, we conclude that the district
court did not err in its ruling regarding taxes and we affirm
this portion of the order. However, we conclude that the district
court abused its discretion in basing its child support calcula-
tion on a flawed understanding of the evidence regarding the
birth order of the children and Rogelio’s support obligations as
required by the 2010 order, and we reverse, and remand with
directions to enter an order in accordance with a child support
calculation based on the record, including evidence received at
the hearing on February 28, 2017.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
WRIGHT and KELCH, JJ., not participating.
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Constitutional Law: Search and Seizure: Motions to Suppress:
Appeal and Error. In reviewing a trial court’s ruling on a motion to
suppress based on a claimed violation of the Fourth Amendment, an
appellate court applies a two-part standard of review. Regarding histori-
cal facts, an appellate court reviews the trial court’s findings for clear
error. But whether those facts trigger or violate Fourth Amendment
protections is a question of law that an appellate court reviews indepen-
dently of the trial court’s determination.

Search and Seizure: Police Officers and Sheriffs. Inventory searches
are considered reasonable because they serve at least three needs unre-
lated to criminal investigation: (1) to protect the owner’s property while
it remains in police custody, (2) to protect police against claims that
they lost or stole the property, and (3) to protect police from poten-
tial danger.

Search and Seizure. The propriety of an inventory search is judged by
a standard of reasonableness, and such a search must be conducted in
accordance with standard operating procedures.

___.An inventory search must not be a ruse for a general rummaging
in order to discover incriminating evidence.

Search and Seizure: Police Officers and Sheriffs: Evidence: Proof.
Under the inevitable discovery doctrine, challenged evidence is admis-
sible if the State shows by a preponderance of the evidence that the
police would have obtained the disputed evidence by proper police
investigation entirely independent of the illegal investigative conduct.
Constitutional Law: Search and Seizure. A failure to strictly follow
established policy does not render an inventory search unconstitutional
per se.
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7. : . Whether a search is permissible under the Fourth
Amendment depends on whether it is reasonable, and the test of reason-
ableness cannot be fixed by per se rules; each case must be decided on
its own facts.

Appeal from the District Court for Washington County: JOHN
E. Samson, Judge. Affirmed.

Sean M. Conway and Kate O. Rahel, of Dornan, Troia,
Howard, Breitkreutz & Conway, P.C., L.L.O., for appellant.

Douglas J. Peterson, Attorney General, and Joe Meyer for
appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, and
FuNkeE, JI.

CASSEL, .
I. INTRODUCTION

Following a traffic stop leading to a driver’s arrest, officers
searched the vehicle before impounding it and discovered
methamphetamine. Contrary to policy, a completed inventory
sheet did not list the methamphetamine, and the officers appar-
ently failed to separately list it. The driver unsuccessfully
sought to suppress the evidence. Because we conclude that the
search was reasonable and that the procedural defects did not
raise an inference the search was conducted to discover evi-
dence, we affirm the judgment below.

II. BACKGROUND

1. ARREST AND OVERVIEW OF SEARCH
In August 2016, Mark P. Nunez was stopped by Sgt. Jacob
Hoffman of the Washington County sheriff’s office for speed-
ing. Nunez’ 7-year-old son was the only passenger. After
Hoffman approached Nunez’ vehicle, Nunez informed Hoffman
that he thought his driver’s license had been suspended for fail-
ure to pay child support. Hoffman then returned to his patrol
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car and confirmed with dispatch that Nunez’ driver’s license
was indeed suspended and found that it was suspended in both
Nebraska and Iowa. Hoffman also discovered that there was
an active warrant for Nunez’ arrest. Hoffman then returned to
the vehicle to arrest Nunez. Hoffman handcuffed Nunez and
placed him in the patrol car. The child was transported by
another officer to one of Nunez’ friends or family. The vehicle
was impounded.

Before the vehicle was impounded, Hoffman and another
officer searched the vehicle for the keys. While looking for the
keys, Hoffman discovered a pipe. After the keys were located,
the officers continued to search the vehicle and discovered a
black container holding a substance that tested positive for
methamphetamine. Nunez was charged with one count of pos-
session of a controlled substance, along with one count of driv-
ing under a suspended license.

2. MOTION TO SUPPRESS

Prior to the bench trial, Nunez moved to suppress all evi-
dence obtained as a result of the search of his vehicle, alleging
that the warrantless search violated his constitutional rights.
The State took the position that the search fell within the
inventory exception to the warrant requirement.

At a hearing on the motion to suppress, the State called
Hoffman to testify and entered into evidence a document out-
lining the Washington County sheriff’s office’s policy and pro-
cedures for impounded vehicles (“written policy”), as well as a
video from Hoffman’s body camera.

(a) Policy on Impounded Vehicles
The written policy states, in relevant part:
Any vehicle seized and impounded shall be invento-
ried. The sheriff’s office impound/inventory report form
shall be completed with all identified items listed on the
impound/inventory sheet. All unlocked containers are to
be searched and inventoried. If the vehicle has a trunk
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release or if we are in custody of the keys, the trunk shall
be inventoried, including any unlocked containers.

... If any evidence or contraband is seized as the result
of a vehicle impound[,] the item shall be listed on the
impound/inventory report form with the word “evidence”
listed next to the item. The property/evidence report
form shall be completed on the item seized, tracking the
item from the impound/inventory sheet to the property/
evidence sheet. The property/evidence tag number and
where item was secured shall be listed on the property/
evidence report form.

Hoffman also testified about the Washington County sher-
iff’s office’s policy regarding impounded vehicles. He testified
that according to the office’s policy, officers are to “go through
the vehicle and mark up anything that’s of value and . . . check
all unlocked containers in the vehicle, and if there’s keys . . .
check the trunk.”

(b) Search for Keys

Footage from Hoffman’s body camera depicted the stop,
Nunez’ arrest, and events thereafter. The video shows that
after Nunez was arrested, Hoffman informed Nunez that his
vehicle would be towed. Nunez then asked Hoffman if he
had the keys or if the other officer had the keys. Hoffman
responded that Nunez had the keys. Since Nunez was hand-
cuffed, Hoffman told Nunez that he would get them for him.
Hoffman then patted Nunez’ pockets, apparently not locating
the keys. He then instructed an officer standing nearby to
check the vehicle, stating that he did not think Nunez had the
keys. The video shows the other officer searching the back
seat of the vehicle.

After Nunez was secured in the back of the patrol car,
Hoffman went to help the other officer locate the keys.
After they were unable to locate the keys in the passenger
compartment of the vehicle, they questioned Nunez about
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whether he had “chuck[ed] [th]em.” Nunez denied getting rid
of the keys, and Hoffman checked Nunez’ pockets again. The
officers then returned to the vehicle to search for the keys
again. At that time, Hoffman located a pipe in the vehicle’s
center console underneath the steering column next to the
gas pedal. A few minutes later, the other officer located
Nunez’ keys.

After finding the keys, the officers continued to search
the vehicle. They then located the black container. Hoffman
conducted a field test on the substance in the black container,
and it tested positive for methamphetamine. The officers
continued to search the passenger compartment and back of
the vehicle.

Hoffman testified that when a person is placed under arrest
and the arrestee’s vehicle is being towed, he looks for the keys
to the vehicle. When asked why he did so, he stated, “If the
tow company has the keys they can put it in drive, which will
allow the vehicle not to possibly have damage to it when they
try to load it up or do whatever they need to do.” He added,
“[W]e try to keep at least the ignition key in there so it’s more
movable for the tow company.” He testified that he looked for
Nunez’ keys for the same reason.

(c) Inventory Sheet

On cross-examination, Hoffman admitted that the inventory
sheet was not completed during the time that the officers were
searching for the keys. He testified that an inventory sheet was
completed by another officer in accordance with the written
policy. According to Hoffman, the inventory sheet was com-
pleted sometime before the vehicle was towed, but he could
not remember if it was done before he left to transport Nunez
to jail.

The inventory sheet was not offered into evidence at the
hearing on the motion to suppress, but was received into evi-
dence for the bench trial. The pipe and black container were
not listed on the inventory sheet.
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(d) Evidence Report
Although the written policy contemplates that a “property/
evidence report form shall be completed” on any evidence
seized as the result of a vehicle impound, no such form
was offered into evidence at the suppression hearing or the
bench trial, and there was no evidence that one was ever
completed.

3. CONVICTION AND APPEAL

After the hearing, Nunez’ motion to suppress was over-
ruled, and following a bench trial during which he preserved
his objection to the evidence, Nunez was convicted of pos-
session of a controlled substance. The district court acquitted
Nunez of the charge of driving under a suspended license.
Nunez was sentenced to a 2-year term of probation.

Nunez filed a timely appeal.

III. ASSIGNMENT OF ERROR
Nunez assigns that the district court erred in overruling his
motion to suppress.

IV. STANDARD OF REVIEW

[1] In reviewing a trial court’s ruling on a motion to sup-
press based on a claimed violation of the Fourth Amendment,
an appellate court applies a two-part standard of review.
Regarding historical facts, an appellate court reviews the trial
court’s findings for clear error. But whether those facts trig-
ger or violate Fourth Amendment protections is a question of
law that an appellate court reviews independently of the trial
court’s determination.'

V. ANALYSIS
The Fourth Amendment to the U.S. Constitution prohibits
unreasonable searches and seizures.? It is well recognized that

! State v. Hidalgo, 296 Neb. 912, 896 N.W.2d 148 (2017).
2 See id.
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inventory searches conducted according to established policy
are reasonable.’

[2] Inventory searches are considered reasonable because
they serve at least three needs unrelated to criminal investiga-
tion: (1) to protect the owner’s property while it remains in
police custody, (2) to protect police against claims that they
lost or stole the property, and (3) to protect police from poten-
tial danger.* These purposes impact our analysis of the proce-
dures used in the case before us.

[3,4] The propriety of an inventory search is judged by a
standard of reasonableness, and such a search must be con-
ducted in accordance with standard operating procedures.’ The
reason for requiring standardized criteria or an established
routine to regulate inventory searches is as follows:

“[A]n inventory search must not be a ruse for a general
rummaging in order to discover incriminating evidence.
The policy or practice governing inventory searches
should be designed to produce an inventory. The indi-
vidual police officer must not be allowed so much lati-
tude that inventory searches are turned into ‘a pur-
poseful and general means of discovering evidence of
crime . ...

Here, Nunez argues that the search in this case was not a
reasonable inventory search because the search was not con-
ducted in accordance with the policy of the Washington County
sheriff’s office. Nunez suggests that there are three ways in
which the search did not comply with established policy:

3 See, Colorado v. Bertine, 479 U.S. 367, 107 S. Ct. 738, 93 L. Ed. 2d 739

(1987); Illinois v. Lafayette, 462 U.S. 640, 103 S. Ct. 2605, 77 L. Ed. 2d
65 (1983); South Dakota v. Opperman, 428 U.S. 364, 96 S. Ct. 3092, 49
L. Ed. 2d 1000 (1976).

41d.

5 State v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996).

© State v. Filkin, 242 Neb. 276, 282, 494 N.W.2d 544, 549 (1993) (quoting
Florida v. Wells, 495 U.S. 1, 110 S. Ct. 1632, 109 L. Ed. 2d 1 (1990)).



- 347 -

299 NEBRASKA REPORTS
STATE v. NUNEZ
Cite as 299 Neb. 340

(1) The officers were searching for keys, which Nunez claims
is not a part of the established policy; (2) the officer who com-
pleted the inventory sheet did not list the pipe and the black
container on it in accordance with established policy; and (3)
the officers did not fill out an evidence report in accordance
with established policy.

1. SEARCH FOR KEYS

First, Nunez argues that the written policy shows that
searching for keys prior to impounding a vehicle is not an
established part of the Washington County sheriff’s office’s
policy. The State responds that searching for keys need not
be part of the written policy in order to be established policy
and that Hoffman’s testimony established it as such. The State
also argues that even if the officers had not searched for the
keys, the pipe and black container would still be admitted as
evidence because they would have been inevitably discovered
pursuant to a valid inventory search. Assuming without decid-
ing that we do not accept Hoffman’s testimony as sufficient to
supplement the written policy, we nonetheless agree with the
State’s alternative argument.

[5] Under the inevitable discovery doctrine, challenged evi-
dence is admissible if the State shows by a preponderance of
the evidence that the police would have obtained the disputed
evidence by proper police investigation entirely independent
of the illegal investigative conduct.” Here, even if the police
had not searched for the keys, as pointed out by the State, they
would have discovered the pipe and black container pursuant
to the inventory search.

2. INVENTORY SHEET AND
EVIDENCE REPORT
Nunez also argues that certain deficiencies with the inven-
tory sheet and evidence report show that the established policy

7 See State v. Ball, 271 Neb. 140, 710 N.W.2d 592 (2006).
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was not followed, thereby rendering the inventory search
unconstitutional. We disagree.

[6,7] A failure to strictly follow established policy does
not render an inventory search unconstitutional per se.®
“‘Compliance with procedures merely tends to ensure the
intrusion is limited to carrying out the government’s care-
taking function.””” Whether a search is permissible under the
Fourth Amendment depends on whether it is reasonable, and
“““[t]he test of reasonableness cannot be fixed by per se rules;
each case must be decided on its own facts.”’”"?

In support of his argument that the officers’ failure to fol-
low established policy invalidates the inventory search, Nunez
cites State v. Newman."" In Newman, Lincoln police noti-
fied Nevada authorities that they were looking for a criminal
suspect who was traveling by train to Nevada. The Nevada
authorities arrested the defendant at a train station. At the time,
he was carrying three suitcases. The authorities transported
the defendant and his luggage to a detention center. They did
not immediately search the suitcases, but inventoried them as
bulk property.

It was not until after the Nevada authorities were told that
certain items were needed as evidence that two police officers
went to the detention center’s property room and searched the
suitcases, locating the needed evidence. Although it was the
policy of the detention center to conduct an inventory search
of the suitcases before placing them in the property room,
we found that policy was not followed in Newman. Thus, we

8 See U.S. v. Rowland, 341 F.3d 774, 780 (8th Cir. 2003) (stating “[e]ven

when law enforcement fails to conduct a search according to standardized
procedures, this does not mandate the suppression of the evidence
discovered as a result of the search”).

° Id. (quoting U.S. v. Mayfield, 161 F.3d 1143 (8th Cir. 1998)).

10 South Dakota v. Opperman, supra note 3, 428 U.S. at 373 (quoting

Coolidge v. New Hampshire, 403 U.S. 443, 91 S. Ct. 2022, 29 L. Ed. 2d
564 (1971)).

" State v. Newman, supra note 5.
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concluded that the search of the suitcases did not fall within the
boundaries of the inventory exception.

Although the failure to follow established policy in Newman
led to a suppression of evidence, Newman is clearly distin-
guishable from the case at hand. As noted above, the purpose
of requiring searches to be conducted according to established
policy is to ensure that inventory searches are “‘not . . . a
ruse for a general rummaging in order to discover incriminat-
ing evidence.””'? In Newman, the timing of the search and the
facts surrounding it raised an inference that the search was
not designed to produce inventory, but to discover incriminat-
ing evidence. Here, the alleged technical errors on the inven-
tory sheet and the lack of an evidence report do not raise the
same inference.

Certainly, the fact that the evidence seized was omitted from
the inventory sheet does not suggest that the search was con-
ducted solely to obtain evidence; if anything, it suggests the
opposite.”* And the fact that there was no evidence report is not
suggestive, either.

After reviewing the facts and circumstances presented, we
conclude that the failure to list the seized evidence on the
inventory sheet and the failure to complete an evidence report
for the seized evidence do not raise an inference that the search
was conducted solely to discover evidence. Because the offi-
cers otherwise complied with the established policy, the inven-
tory search was reasonable and Nunez’ assignment of error is
without merit.

VI. CONCLUSION
For the reasons set forth above, we affirm Nunez’ conviction.
AFFIRMED.
WRIGHT and KELCH, JJ., not participating.

12 State v. Filkin, supra note 6, 242 Neb. at 282, 494 N.W.2d at 549.
3 Compare U.S. v. Rowland, supra note 8 (suppressing evidence where
officer listed only evidence seized and not other items in vehicle searched).
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no other community-based resources have a reasonable possibility for
success or that all options for community-based services have been thor-
oughly considered and none are feasible.
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MILLER-LERMAN, J.
NATURE OF CASE
Nicholas K. appeals from a disposition by the separate
juvenile court of Douglas County which ordered him placed
in a residential group home. The appeal presents the question
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of whether the out-of-home placement order complied with
Neb. Rev. Stat. § 43-251.01(7) (Reissue 2016), which requires
that a juvenile not be placed out of his or her home as a dis-
positional order unless “(a) [a]ll available community-based
resources” have been exhausted and “(b) [there is] a signifi-
cant risk of harm to the juvenile or community” by “[m]ain-
taining the juvenile in the home.” We conclude the out-of-
home placement complied with both requirements. Therefore,
we affirm.

STATEMENT OF FACTS

Nicholas was adjudicated pursuant to Neb. Rev. Stat.
§ 43-247(3)(B)(ii) (Reissue 2016) based on his admission to
deportment, a status offense. The petition had alleged that (1)
Nicholas was observed abusing alcohol or a controlled sub-
stance and (2) Nicholas had admitted to abusing alcohol or
a controlled substance. This was Nicholas’ first adjudicated
law violation.

At his arraignment on March 13, 2017, Nicholas stated he
was currently attending individual therapy and had previously
participated in, but did not complete, intensive outpatient sub-
stance abuse treatment at Journeys in August 2016. The court
ordered an updated chemical dependency evaluation.

At the disposition hearing commenced on April 24, 2017,
the court considered evidence, including a predisposition
investigation authored by Nicholas’ probation officer, two let-
ters from Nicholas’ substance abuse therapist, and a chemical
dependency evaluation.

The probation officer recommended that Nicholas be placed
on probation for a period of 6 months and that he participate
in level-one dual diagnosis outpatient treatment, attend school
without unexcused absences, participate in intensive family
support services as arranged by probation, and obtain part-
time employment. The State agreed with the recommendations
of the probation officer at this time. Counsel for Nicholas
agreed with the recommendations, but requested that Nicholas
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finish the school year, continue any outpatient treatment with
his current therapist, and be ordered to attend meetings of
Narcotics Anonymous or Alcoholics Anonymous if group ther-
apy is not available from his current therapist.

The court disagreed with the probation recommendation
and the request by Nicholas and, based on all the evidence
including questioning of Nicholas’ parents about his homelife,
observed that the sessions with Nicholas’ therapist were not
working. The court stated to Nicholas, “[I]t is clear from this
letter [from Nicholas’ substance abuse therapist] that you do
not take your drug use seriously, and you certainly do not take
your treatment seriously.” The court determined that contin-
ued therapy would not work because, in the previous year,
Nicholas had dropped out of intensive outpatient substance
abuse treatment at Journeys and was continuing to use con-
trolled substances.

Following the receipt of evidence, the court stated that
“residential treatment at Boys Town would be great” for
Nicholas and ordered that application be made to the Boys
Town group home. The court made clear that a 30-day order
would not produce the long-term changes needed. The court
asked a youth care worker from Boys Town who was present
at the hearing whether there was space at Boys Town group
home and confirmed that there was one bed open. Having
directed that application for Boys Town be made, the court
stated that it would check on the group home application in a
week or so.

At the continued disposition on May 9, 2017, the court
inquired about the status of the application to Boys Town
group home. Nicholas’ probation officer stated that Nicholas
was accepted into the family home program, but recommended
that Nicholas receive family support and continue outpatient
treatment. However, the State indicated that it had reviewed
the chemical dependency evaluation and asked the court to
order Nicholas to Boys Town group home. The State asserted
that Nicholas’ several months at the Journeys program while
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continuing to use controlled substances demonstrated that he
had exhausted community-based services. Nicholas objected
to an out-of-home placement. The court reiterated its concerns
about his unsuccessful treatment, lack of motivation in therapy,
and failure to question his drug use.

In its May 9, 2017, written disposition order, the court
ordered Nicholas placed at Boys Town group home. The
court made specific written findings that reasonable efforts
were made to prevent removal from the home, including a
risk assessment, shelter placement, evaluation, predisposition
investigation, probation terms and conditions, and probation
supervision, but that the efforts failed to eliminate the need
for removal from the home. The order stated that it would
be contrary to the health, safety, and welfare of Nicholas
to reside at the family home. The order stated that it would
be in the best interests of Nicholas to be placed temporar-
ily outside of the parental home and ordered that Nicholas
be placed at Boys Town group home until further order of
the court.

Nicholas appeals his out-of-home placement at Boys Town
group home. On October 12, 2017, the State waived filing a
brief and participating in oral arguments on this case.

ASSIGNMENTS OF ERROR
Nicholas claims, consolidated and restated, that the juvenile
court erred when it committed Nicholas to a group home when
less restrictive placement alternatives existed, determined that
available community-based resources had been exhausted, and
determined that residing in the parental home presented a sig-
nificant risk to him or to the community.

STANDARD OF REVIEW
[1] An appellate court reviews juvenile cases de novo on
the record and reaches a conclusion independently of the juve-
nile court’s findings. In re Interest of Lilly S. & Vincent S.,
298 Neb. 306, 903 N.W.2d 651 (2017).
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ANALYSIS

Nicholas claims that the juvenile court erred when it placed
him in a residential group home. He argues that the rel-
evant statutory requirements were not met, because there was
insufficient evidence all community-based resources had been
exhausted, and that the evidence failed to show residing in his
family home presented a significant risk of harm to him or the
community. After a review of the statute and the record, we
reject Nicholas’ assignments of error.

According to the juvenile court and Nicholas, the control-
ling statute applicable to this case is § 43-251.01(7), which
provides as follows:

A juvenile alleged to be a juvenile as described in subdi-
vision (1), (2), (3)(b), or (4) of section 43-247 shall not
be placed out of his or her home as a dispositional order
of the court unless:

(a) All available community-based resources have been
exhausted to assist the juvenile and his or her family; and

(b) Maintaining the juvenile in the home presents a sig-
nificant risk of harm to the juvenile or community.

As an initial matter, we note that application of § 43-251.01
requires a dispositional order. We have reviewed the record
of the April 24 and May 9, 2017, hearings and the orders
associated with each hearing. Although conducted over 2 sepa-
rate days, we conclude that the juvenile court’s ruling which
resulted from these hearings and ordered that Nicholas be
placed out of home at Boys Town group home is a disposition
order for purposes of § 43-251.01. Accordingly, we apply this
statute to the facts of this case.

[2] We have recently interpreted the exhaustion requirement
of § 43-251.01(7)(a) in In re Interest of Dana H., ante p. 197,
907 N.W.2d 730 (2018). We concluded that the exhaustion
requirement of § 43-251.01(7)(a) demands evidence establish-
ing that no other community-based resources have a reason-
able possibility for success or that all options for community-
based services have been thoroughly considered and none are
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feasible. In reaching our interpretation of § 43-251.01(7)(a),
we adopted the reasoning with respect to a similar statute
interpreted in In re Interest of Nedhal A., 289 Neb. 711, 856
N.W.2d 565 (2014), wherein we stated that the comparable
exhaustion requirement did not imply that a juvenile court
must ensure that every conceivable community-based resource
has been tried and failed. In re Interest of Dana H., supra.
With the foregoing understanding in mind, we have reviewed
the evidence, and we determine that contrary to Nicholas’ con-
tention, the evidence satisfied the exhaustion requirement of
§ 43-251.01(7)(a).

The evidence regarding community-based options is
described in the “Statement of Facts” section of this opinion
and will not be repeated here. In sum, the exhaustion evidence
showed, inter alia, that Nicholas had not improved with inten-
sive outpatient substance abuse treatment including services
provided by the Journeys program and that he continued to use
controlled substances notwithstanding therapy.

With respect to the risk analysis required under
§ 43-251.01(7)(b), there is evidence, including evaluations,
which indicates that Nicholas’ sale of drugs to others has neg-
atively impacted his daily functioning, including school per-
formance—all to his detriment. See In re Interest of Dana H.,
supra. In particular, Nicholas’ sale of drugs to others showed
a risk to the community.

Before ordering out-of-home placement, the juvenile court
made the correct statutory findings. The juvenile court’s find-
ings were supported by the evidence. Upon our de novo review,
we find no merit to Nicholas’ assertions to the contrary.

CONCLUSION
For the reasons set forth above, the orders of the juvenile
court are affirmed.
AFFIRMED.
WRIGHT and KELCH, JJ., not participating.
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NATURE OF CASE
Keyanna R. appeals from a disposition by the separate
juvenile court of Lancaster County which ordered her placed
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in a residential group home. The appeal presents the question
of whether the out-of-home placement order complied with
Neb. Rev. Stat. § 43-251.01(7) (Reissue 2016), which requires
that a juvenile not be placed out of his or her home as a dis-
positional order unless “(a) [a]ll available community-based
resources” have been exhausted and “(b) [there is] a signifi-
cant risk of harm to the juvenile or community” by “[m]ain-
taining the juvenile in the home.” We conclude the out-of-
home placement complied with both requirements. Therefore,
we affirm.

STATEMENT OF FACTS

Keyanna was adjudicated pursuant to Neb. Rev. Stat.
§ 43-247(1) (Reissue 2016) based on a plea of no contest to
unauthorized use of a propelled vehicle, a Class III misde-
meanor. Neb. Rev. Stat. § 28-516 (Reissue 2016). The charges
stemmed from an incident in which Keyanna, with a group of
friends, took the vehicle of another juvenile’s parent without
permission and drove it to Texas. The vehicle was recovered in
Ellsworth, Kansas.

After Keyanna entered her no contest plea, the court
placed her on a conditional release to Boys Town Psychiatric
Residential Treatment Facility (PRTF) in Omaha, Nebraska,
where she began treatment in February 2017. Keyanna did
not object to this order. The court stated that its conditional
release was based on an evaluation which identified troubling
behavior at home and at school. These behaviors had included
threatening to commit suicide or to run away, being expelled
from two high schools because of physical altercations with
peers, and refusing to attend two support programs.

Certain issues arose while Keyanna was in the PRTF pro-
gram. On one occasion, Keyanna was found to be too unsafe to
be transported to Lincoln for a court hearing. There were safety
concerns while Keyanna was at PRTF, including Keyanna’s
evident risk of self-harming and running away (possibly by
taking a staff member’s car). On the other hand, Keyanna
made progress regarding anger control and self-calming. She
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was deemed to have successfully completed the program in
June 2017.

A dispositional hearing was conducted on June 12, 2017.
Following the hearing, the court entered a dispositional order
and an “Agreement and Order of Probation,” which placed
Keyanna on probation for 2 years and ordered her to reside
at a Boys Town group home. The court ordered a review after
6 months.

At the June 12, 2017, disposition hearing, Keyanna’s proba-
tion officer testified about the treatment available at the Boys
Town residential group home. The probation officer testified
that the treatment plan at that residential group home would
include family therapy and weekly outpatient therapy to work
on mood stabilization. The probation officer testified that out-
patient therapy and family therapy services were available in
Lincoln, but that the treatment team and Keyanna’s mother
believed it was in Keyanna’s best interests to participate in the
group home level of care. The probation officer stated that the
duration of the residential group home program was generally
6 months to a year. Keyanna’s therapist believed the group
home would permit Keyanna to practice her skills in an envi-
ronment that was less restrictive than PRTF.

In making its determination, the court advised Keyanna that
the testimony at the hearing showed that the Boys Town resi-
dential group home rather than home placement could prevent
backsliding from the therapy she had received on conditional
release at PRTF and help her follow through. The court noted
that because the evidence showed that the group home pro-
gram was integrative, Keyanna would have access to the Boys
Town doctors she had been seeing, rather than starting over
with new providers in Lincoln. The testimony universally char-
acterized the Boys Town group home as a “step down” from
intensive treatment designed to facilitate Keyanna’s return to
the family home.

In its June 12, 2017, order styled “Reasonable Effort
Determination,” the court found that reasonable efforts and all
available community resources had been exhausted and that it
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would be contrary to Keyanna’s welfare to reside in the family
home due to her need for additional structure and supervision.
The court named efforts considered and attempted, includ-
ing counseling, evaluation, and probation supervision. The
order stated that residing “in the home presents a significant
risk of harm to [Keyanna] and [the] community.” The June
12 “Agreement and Order of Probation” was consistent with
this order.

Keyanna appeals the June 12, 2017, disposition placing her
in the group home.

ASSIGNMENTS OF ERROR

Keyanna assigns, restated, that the juvenile court erred
when it ordered her to reside at a Boys Town group home,
because there was insufficient evidence that all community-
based resources had been exhausted and the evidence failed to
show that residing in the family home presented a significant
risk of harm to her or the community. Keyanna also contends
that the court applied a best interests analysis and ignored the
controlling statute, § 43-251.01(7).

STANDARD OF REVIEW
[1] An appellate court reviews juvenile cases de novo on
the record and reaches a conclusion independently of the juve-
nile court’s findings. In re Interest of Lilly S. & Vincent S., 298
Neb. 306, 903 N.W.2d 651 (2017).

ANALYSIS

Keyanna claims that the juvenile court erred when it placed
her in a residential group home. She argues that the rel-
evant statutory requirements were not met, because there was
insufficient evidence all community-based resources had been
exhausted, and that the evidence failed to show residing in her
family home presented a significant risk of harm to her or the
community. She also contends that the juvenile court wrongly
applied a best interests analysis at the expense of adhering to
the applicable statute. After a review of the statute and the
record, we reject Keyanna’s assignments of error.
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The parties agree that the controlling statute applicable to
this case is § 43-251.01(7), which provides as follows:

A juvenile alleged to be a juvenile as described in subdi-
vision (1), (2), (3)(b), or (4) of section 43-247 shall not
be placed out of his or her home as a dispositional order
of the court unless:

(a) All available community-based resources have
been exhausted to assist the juvenile and his or her fam-
ily; and

(b) Maintaining the juvenile in the home presents a sig-
nificant risk of harm to the juvenile or community.

As an initial matter, we note that application of § 43-251.01
requires a dispositional order. We have reviewed the record
of the June 12, 2017, hearing and the associated orders. We
conclude that the juvenile court’s rulings which resulted from
the hearing and ordered that Keyanna be placed out-of-home at
Boys Town group home are a dispositional order for purposes
of § 43-251.01. Accordingly, we apply this statute to the facts
of this case.

[2] We have recently interpreted the exhaustion requirement
of § 43-251.01(7)(a) in In re Interest of Dana H., ante p. 197,
907 N.W.2d 730 (2018). We concluded that the exhaustion
requirement of § 43-251.01(7)(a) demands evidence establish-
ing that no other community-based resources have a reason-
able possibility for success or that all options for community-
based services have been thoroughly considered and none are
feasible. In reaching our interpretation of § 43-251.01(7)(a),
we adopted the reasoning with respect to a similar statute
interpreted in In re Interest of Nedhal A., 289 Neb. 711, 856
N.W.2d 565 (2014), wherein we stated that the comparable
exhaustion requirement did not imply that a juvenile court
must ensure that every conceivable community-based resource
has been tried and failed. /n re Interest of Dana H., supra.
With the foregoing understanding in mind, we have reviewed
the evidence, and we determine that contrary to Keyanna’s
contention, the evidence satisfied the exhaustion requirement
of § 43-251.01(7)(a).
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The evidence regarding the options available to the juvenile
court including community-based options is described in the
“Statement of Facts” section of this opinion and will not be
repeated here. In sum, the exhaustion evidence showed that
the “step down” treatment at the Boys Town group home was
uniquely suited for Keyanna so she could solidify the progress
she had made during her placement at RPTF. According to the
evidence, compared to community-based resources, the group
home was the best approach for Keyanna to facilitate her tran-
sition back to the family home.

With respect to the risk analysis required wunder
§ 43-251.01(7)(b), there is evidence which indicates that given
Keyanna’s history of self-harming and running away, struc-
ture was still required to minimize these risks to Keyanna and
the community.

Having performed our de novo review, we determine that
before ordering out-of-home placement, the juvenile court
made the correct statutory findings. The juvenile court did not
ignore the statute; nor did it rely strictly on a best interests
analysis. The juvenile court’s findings were supported by the
evidence. Thus, upon our de novo review, we find no merit to
Keyanna’s assertions to the contrary.

CONCLUSION
For the reasons set forth above, the orders of the juvenile
court are affirmed.
AFFIRMED.
WRIGHT and KELCH, JJ., not participating.
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Statutes: Appeal and Error. Statutory interpretation presents a ques-
tion of law, which an appellate court reviews independently of the lower
court’s determination.

Sentences: Appeal and Error. Whether an appellate court is reviewing
a sentence for its leniency or its excessiveness, a sentence imposed by
a district court that is within the statutorily prescribed limits will not
be disturbed on appeal unless there appears to be an abuse of the trial
court’s discretion.

Statutes. It is a general principle of statutory construction that to the
extent there is a conflict between two statutes, the specific statute con-
trols over the general statute.

Statutes: Intent: Appeal and Error. When interpreting a statute, effect
must be given, if possible, to all the several parts of a statute; no sen-
tence, clause, or word should be rejected as meaningless or superflu-
ous if it can be avoided. An appellate court must look to the statute’s
purpose and give to the statute a reasonable construction which best
achieves that purpose, rather than a construction which would defeat it.
Probation and Parole. Neb. Rev. Stat. § 29-2268(2) (Reissue 2016)
does not authorize a probationer to be “unsatisfactorily” discharged
or terminated from post-release supervision early as the result of
a violation.

Courts: Probation and Parole. Once a district court finds a viola-
tion of post-release supervision, it is authorized by Neb. Rev. Stat.
§ 29-2268 (Reissue 2016) to take one of two paths: It can either revoke
post-release supervision and impose a term of imprisonment up to the
remaining period of post-release supervision under subsection (2), or it
can find that revocation is not appropriate and order one or more of the
dispositions authorized by subsection (3).
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7. Sentences. Pursuant to Neb. Rev. Stat. § 29-2323(1) (Reissue 2016), if
an appellate court determines a sentence is excessively lenient, it may
set aside the sentence and either (a) remand the case for imposition of a
greater sentence, (b) remand the case for further sentencing proceedings,
or (c) impose a greater sentence.

8. Due Process: Sentences: Probation and Parole. The same hearing pro-
cedures and due process protections that apply when a court considers
a motion to revoke probation apply when a court considers a motion to
revoke post-release supervision.

Appeal from the District Court for Sarpy County: GEORGE
A. THowmPSON, Judge. Vacated and remanded for further
proceedings.

Lee Polikov, Sarpy County Attorney, and Nicole R. Hutter
for appellant.

Liam K. Meehan, of Schirber & Wagner, L.L.P., for appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuUuNkeE, JJ.

StAcy, J.

After finding Chad T. Kennedy had violated his post-release
supervision, the district court terminated it “unsatisfactorily.”
The State appeals, claiming this resulted in an excessively
lenient sentence that was not authorized by law. We vacate
the district court’s order and remand the cause for further pro-
ceedings consistent with this opinion.

FACTS
Kennedy was charged in the Sarpy County District Court
with one count of operating a motor vehicle to avoid arrest
(Class 1V felony)' and one count of willful reckless driving
(Class III misdemeanor). On February 9, 2017, he pled guilty
to an amended information charging him with only the felony
offense. Kennedy requested immediate sentencing and waived

! Neb. Rev. Stat. § 28-905(3)(a)(iii) (Reissue 2016).
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his right to a presentence investigation. He asked not to be
placed on probation. The court imposed a sentence of 240
days in jail and 9 months of post-release supervision. He was
given credit for 150 days already served, and it appears he was
released from jail the same day he was sentenced.?

In April 2017, the State filed what it captioned a “Motion for
Revocation of Probation.” It is clear from the record the intent
was to seek revocation of Kennedy’s post-release supervision.
The motion to revoke stated that Kennedy was “in violation
of his probation order dated February 9, 2017 in that he had
“failed to show for his scheduled probation appoint[ment]s and
has failed to provide probation with a valid address or con-
tact information.”

At the hearing on the motion to revoke, Kennedy admitted
he had violated the conditions of his post-release supervision
and explained he had done so because he was incarcerated
in Douglas County on an unrelated matter. He told the court
he had been in custody in Douglas County for 40 days and
expected to be released “in another 32” and given 6 months’
probation in a “rehab and halfway house.” The court accepted
Kennedy’s admission and found he had violated the terms and
conditions of his post-release supervision.

The court then asked counsel how they wished to pro-
ceed. Defense counsel advised “the cleanest thing would just
be to terminate him unsuccessfully from supervision” and
“they’ll take that into consideration in sentencing in Douglas
County.” The State disagreed. It argued the court lacked statu-
tory authority to unsuccessfully terminate post-release supervi-
sion and suggested instead that “a sentencing order consist-
ent with his [remaining] post release supervision term would
be appropriate.”

The court stated:

I’'m going to note for the record a couple things:
. . . Kennedy is under the jurisdiction and custody of

2 See Neb. Rev. Stat. §§ 47-502 and 47-503 (Reissue 2010).
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the fourth judicial district at this point in time and pend-
ing charges there. Certainly we did the transport order
to get him here. And the point and purpose of post
release supervision is to provide guidance and/or track
for defendants to be able to follow that is being currently
set up with Douglas County. And as a result of that he
can’t comply with our post release supervision because
he’s in custody in Douglas County. So, based upon the

admission, the court is going to find . . . Kennedy has
violated the terms and conditions of his post release
supervision.

The court is going to terminate probation [as being]
unsatisfactory. And that will be the judgment and order
[of] the court. [Kennedy is] remanded to the custody of
the sheriff.

The court’s minute entry specifically noted that the court was
not “revok[ing]” Kennedy’s probation. The following day, on
June 20, 2017, the court entered what it styled a “Judgment and
Sentence” that provided in relevant part:

[Kennedy] was personally advised of his conviction
for the crime of Count 1: Operating a motor vehicle to
avoid arrest, felony offense, a class IV felony, pursuant
to his plea of guilty and judgment of conviction entered
on February 9, 2017, and [Kennedy’s] admission to the
Motion to Revoke Probation entered on June 19, 2017
and offered no good or sufficient reason why a sentence
should not be imposed for such crime. The Court termi-
nated the Post Release Supervision.

IT IS THEREFORE ORDERED that the Post Release
Supervision is hereby terminated as unsatisfactorily.

The Sarpy County Attorney, with the consent of the Attorney
General (State), timely appealed, alleging the sentence imposed
was excessively lenient.> We moved the case to our docket on
our own motion and set it for oral argument.

3 See Neb. Rev. Stat. §§ 29-2320 and 29-2321 (Reissue 2016).
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ASSIGNMENTS OF ERROR
The State assigns, restated, that the district court (1) abused
its discretion in imposing an excessively lenient sentence not
authorized by Neb. Rev. Stat. § 29-2268 (Reissue 2016) and
(2) committed plain error by imposing a sentence outside the
statutory limits.

STANDARD OF REVIEW

[1] Statutory interpretation presents a question of law, which
an appellate court reviews independently of the lower court’s
determination.*

[2] Whether an appellate court is reviewing a sentence for
its leniency or its excessiveness, a sentence imposed by a dis-
trict court that is within the statutorily prescribed limits will
not be disturbed on appeal unless there appears to be an abuse
of the trial court’s discretion.’

ANALYSIS

Post-release supervision is a relatively new concept in
Nebraska sentencing law.® Last year, in State v. Phillips,” this
court had its first opportunity to address the procedure for
imposing a term of post-release supervision under § 29-2204.02.
The issues presented in the instant appeal provide our first
opportunity to address the procedure when moving to revoke
such a term.

As a threshold matter, we observe that the Legislature
has defined “[p]robationer” to mean “a person sentenced
to probation or post-release supervision.”® Similarly, it has

4 State v. Carman, 292 Neb. 207, 872 N.W.2d 559 (2015); State v. Draper,
289 Neb. 777, 857 N.W.2d 334 (2015).

5 State v. Moore, 274 Neb. 790, 743 N.W.2d 375 (2008).

® See Neb. Rev. Stat. §§ 28-105 (Supp. 2017) and 29-2204.02 (Reissue
2016).

7 State v. Phillips, 297 Neb. 469, 900 N.W.2d 522 (2017).
8 Neb. Rev. Stat. § 29-2246(5) (Reissue 2016).
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defined “[p]robation” to “include[] post-release supervision.”
“Post-release supervision” is defined to mean “the portion
of a split sentence following a period of incarceration under
which a person found guilty of a crime upon verdict or
plea is released by a court subject to conditions imposed
by the court and subject to supervision by the [Office of
Probation Administration].”!® The Legislature has instructed
that these statutory definitions apply for purposes of the
Nebraska Probation Administration Act'' “unless the context
otherwise requires.”!?

As such, the Nebraska Probation Administration Act
sometimes refers to probation and post-release supervision
interchangeably,!> and other times, separately.'* This may
explain why, in the present case, the State filed a motion
to revoke “probation” even though Kennedy had been sen-
tenced to a term of incarceration followed by a term of post-
release supervision. The trial court used the same vernacular
in its June 20, 2017, sentencing order. Particularly because the
available disposition differs slightly based on whether a pro-
bationer is alleged to have violated the terms of his or her pro-
bation or post-release supervision,'> we encourage courts, and
officers of the courts, to be precise when taking up motions
to revoke.

§ 29-2268
Violations of probation and post-release supervision are
governed by § 29-2268, which provides:

9§ 29-2246(4).

10§ 29-2246(13).

' Neb. Rev. Stat. §§ 29-2246 to 29-2269 (Reissue 2016).

2§ 29-2246.

13 See, e.g., §§ 29-2250, 29-2251, 29-2258, 29-2262, and 29-2267.
14 See, e.g., §§ 29-2263(2) and (3) and 29-2268(1) and (2).

15 See § 29-2268(1) and (2).
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(1) If the court finds that the probationer, other than a
probationer serving a term of post-release supervision, did
violate a condition of his or her probation, it may revoke
the probation and impose on the offender such new sen-
tence as might have been imposed originally for the crime
of which he or she was convicted.

(2) If the court finds that a probationer serving a term
of post-release supervision did violate a condition of his
or her post-release supervision, it may revoke the post-
release supervision and impose on the offender a term of
imprisonment up to the remaining period of post-release
supervision. The term shall be served in an institution
under the jurisdiction of the Department of Correctional
Services or in county jail subject to subsection (2) of sec-
tion 28-105.

(3) If the court finds that the probationer did violate a
condition of his or her probation, but is of the opinion that
revocation is not appropriate, the court may order that:

(a) The probationer receive a reprimand and warning;

(b) Probation supervision and reporting be intensified;

(c) The probationer be required to conform to one
or more additional conditions of probation which may
be imposed in accordance with the Nebraska Probation
Administration Act;

(d) A custodial sanction be imposed on a probationer
convicted of a felony, subject to the provisions of section
29-2266.03; and

(e) The probationer’s term of probation be extended,
subject to the provisions of section 29-2263.

Section 29-2268(1) is not applicable to Kennedy because it
expressly excludes those on post-release supervision from the
definition of probationer. Thus, the question presented here
is whether the district court had authority, pursuant to either
§ 29-2268(2) or (3), to terminate post-release supervision
“unsatisfactorily” after finding a violation.
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The State argues that upon finding a violation of post-
release supervision, the district court had only two options
under § 29-2268: It could either revoke post-release supervi-
sion pursuant to § 29-2268(2) and impose a term of incarcera-
tion up to the remainder of the post-release supervision term
or it could find that revocation is not appropriate and enter an
order pursuant to § 29-2268(3)(a) through (e).

Kennedy argues the district court had a third option: It could
discharge him from post-release supervision altogether under
§ 29-2263. We address this argument first, and find it has
no merit.

§ 29-2263 DOES NOT AUTHORIZE
UNSATISFACTORY DISCHARGE
Section 29-2263 addresses both probation'® and post-release

supervision,'” and provides in pertinent part:

When a court has sentenced an offender to post-release

supervision, the court shall specify the term of such

post-release supervision as provided in section 28-105.

The court, on application of a probation officer or of the

probationer or on its own motion, may discharge a proba-

tioner at any time.'
Kennedy argues the second sentence of § 29-2263(2) gave
the district court authority to enter an order terminating his
post-release supervision “unsatisfactorily” once it found a vio-
lation."” He urges us to interpret § 29-2263(2) to apply in
circumstances where a violation of post-release supervision
has been found and asks that we equate “discharge” under
§ 29-2263(2) with being “terminated unsatisfactorily.”?® We
decline to do either.

16°8 29-2263(1) and (3) through (5).
17 § 29-2263(2) through (5).

15§ 29-2263(2).

19 Brief for appellee at 6.

0 rd.
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[3] Section 29-2263 generally governs a court’s power to
impose, modify, and discharge a person from probation and
post-release supervision. In contrast, § 29-2268 specifically
governs violations of probation and post-release supervision
and thus is the more specific statute. It is a general principle
of statutory construction that to the extent there is a conflict
between two statutes, the specific statute controls over the
general statute.?!

More importantly, the early discharge permitted by
§ 29-2263(2) is incompatible with “unsatisfactory” termina-
tion. Section 29-2263(4) explains that “[u]pon completion of
the term of probation, or the earlier discharge of the proba-
tioner, the probationer shall be relieved of any obligations
imposed by the order of the court and shall have satisfied the
sentence for his or her crime.”

[4] When interpreting a statute, effect must be given, if pos-
sible, to all the several parts of a statute; no sentence, clause,
or word should be rejected as meaningless or superfluous if it
can be avoided.?> An appellate court must look to the statute’s
purpose and give to the statute a reasonable construction which
best achieves that purpose, rather than a construction which
would defeat it.”

[5] Because an early discharge under § 29-2263(2) results
in satisfying the sentence imposed, it cannot be reconciled
with “unsatisfactorily” completing the sentence. We thus
hold that once the State invoked the revocation process
under § 29-2268 and the district court found a violation
of post-release supervision, the court was not empowered,

2! See State v. Hernandez, 283 Neb. 423, 809 N.W.2d 279 (2012).

22 See, Keller v. Tavarone, 265 Neb. 236, 655 N.W.2d 899 (2003); Omaha
Pub. Power Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 537
N.W.2d 312 (1995).

2 See, In re Estate of Fries, 279 Neb. 887, 782 N.W.2d 596 (2010);
TracFone Wireless v. Nebraska Pub. Serv. Comm., 279 Neb. 426, 778
N.W.2d 452 (2010).
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at that point, to invoke the early discharge provisions of
§ 29-2263(2).*

ONLY DISPOSITIONS FOR VIOLATIONS
OF POST-RELEASE SUPERVISION
ARE THOSE ENUMERATED IN
§ 29-2268(2) AND (3)

[6] We agree with the State that once the district court
found a violation of post-release supervision, it was autho-
rized by § 29-2268 to take one of two paths: It could either
revoke post-release supervision and impose a term of impris-
onment up to the remaining period of post-release supervision
under subsection (2), or it could find that revocation was not
appropriate and order one or more of the dispositions autho-
rized by subsection (3). Stated differently, once a violation of
post-release supervision is found, a district court may proceed
under either subsection (2) or subsection (3) of § 29-2268, but
the statutory language does not authorize any disposition not
therein enumerated.

Before considering whether the district court was proceeding
under subsection (2) or subsection (3) of § 29-2268, we pause
to address a jurisdictional question raised by Kennedy.

JURISDICTION OVER THIS APPEAL

Kennedy, relying on State v. Caniglia,” argues this court
lacks jurisdiction over the instant appeal, because no sentence
was imposed that the State may challenge as excessively
lenient. We disagree.

In Caniglia, the defendant was convicted in Sarpy County
District Court of driving under the influence in August 2003.
At the time, she was on intensive supervision probation in
Douglas County for another conviction of driving under the

24 Accord State v. Caniglia, 272 Neb. 662, 668, 724 N.W.2d 316, 320 (2006)
(in probation revocation proceeding, § 29-2268 does not authorize district
court to order probation “terminated as unsuccessful”).

3 Caniglia, supra note 24.
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influence. The Sarpy County court sentenced her to proba-
tion, to be served concurrently with the Douglas County pro-
bation. Both probation orders required that she refrain from
using alcohol.

In December 2004, the State moved to revoke the Sarpy
County probation, alleging the defendant was using alcohol,
which the defendant admitted. At the hearing on the motion to
revoke, the evidence showed the defendant already had been
terminated from her Douglas County probation for using alco-
hol. The revocation in Douglas County resulted in her serving
15 days in jail and having her driver’s license revoked for
15 years. After noting what had occurred in Douglas County,
the Sarpy County court found a probation violation, and
then, without ruling on the motion to revoke, terminated the
defendant’s probation as “‘unsuccessful.””*

The State appealed the district court’s order pursuant to a
statute authorizing the State to appeal “the sentence imposed”
if it reasonably believes the sentence is excessively lenient.?’
We held the district court had not imposed a sentence at all,
thus, this statute did not authorize the State’s appeal. In doing
so, we analyzed the version of § 29-2268 in effect at the time
(which is substantially similar to the current version, minus
the specific inclusion of post-release supervision). We noted
that pursuant to the terms of the statute, once the district court
found a violation of probation it

was authorized to revoke probation and impose a sen-
tence, to reprimand and warn the probationer, to intensify
supervision, to impose additional terms of probation, or
to extend the term of probation. The district court did
none of the above. Instead, the district court ordered the
probation “terminated as unsuccessful.” This was neither
an authorized order nor a sentence.?®

% Id. at 665, 724 N.W.2d at 318.
27 See § 29-2320.
28 Caniglia, supra note 24, 272 Neb. at 667-68, 724 N.W.2d at 320.



-373 -

299 NEBRASKA REPORTS
STATE v. KENNEDY
Cite as 299 Neb. 362

Based on this rationale, we found there was no appel-
late jurisdiction, because no “sentence” had been imposed
that could be challenged as excessively lenient pursuant to
§ 29-2320.

Here, the State also seeks to challenge the sentence as
excessively lenient and relies on the same statute at issue
in Caniglia, which requires a challenge from “the sentence
imposed.”” But unlike in Caniglia, the district court here ruled
on the motion to revoke by determining revocation was not
appropriate, and then proceeded to enter a sentencing order
which purported to modify the sentence of post-release super-
vision by terminating it unsatisfactorily. As such, the jurisdic-
tional concerns present in Caniglia are not present here. We
conclude that the district court’s order of June 20, 2017, is
a sentencing order from which the prosecuting attorney may
appeal under § 29-2320. We proceed to consider the merits
of the State’s contention that the sentencing order was exces-
sively lenient.

CouRrT WaS NOT PROCEEDING
UNDER § 29-2268(2)

In the present case, after finding Kennedy had violated his
post-release supervision, the district court made clear it was
not revoking that supervision as authorized by § 29-2268(2).
However, Kennedy suggests the court’s sentencing order
should be construed to have had the practical effect of revok-
ing probation and imposing a term of ‘“zero months” of
imprisonment.*

We rejected a similar argument in Caniglia. In that case,
we refused to infer a term of imprisonment when one was not
expressly stated, reasoning that when imposing a sentence, a
court must state with care the precise terms of the sentence
and that imposition of a sentence in a revocation of probation

2 See § 29-2320.
39 Brief for appellee at 9.
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context is deserving of the same clarity expected when the
initial sentence is imposed.’!

We apply the same reasoning here and conclude the district
court’s order cannot reasonably be interpreted to have revoked
probation and imposed a term of “zero months” of imprison-
ment, when the court expressly held it was not revoking super-
vision and expressed no precise term of sentence. The district
court was not proceeding under § 29-2268(2) when it opted not
to revoke Kennedy’s post-release supervision, but, rather, to
terminate it unsatisfactorily.

COURT ATTEMPTED TO PROCEED UNDER
§ 29-2268(3), Bur ERRED

Subsection (3) of § 29-2268 allows a court, after finding a
violation of probation or post-release supervision, to decide
that revocation is not appropriate, and instead order:

(a) The probationer receive a reprimand and warning;

(b) Probation supervision and reporting be intensified;

(c) The probationer be required to conform to one
or more additional conditions of probation which may
be imposed in accordance with the Nebraska Probation
Administration Act;

(d) A custodial sanction be imposed on a probationer
convicted of a felony, subject to the provisions of section
29-2266.03; and

(e) The probationer’s term of probation be extended,
subject to the provisions of section 29-2263.

Here, after finding a violation, the court made clear it was
not revoking Kennedy’s post-release supervision. We find that
portion of the district court’s decision was authorized by
§ 29-2268(3). But having clected not to revoke post-release
supervision, the court was limited to the dispositions enu-
merated in § 29-2268(3). Because the sentencing order did
not impose any disposition authorized by subsection (3), that

31 Caniglia, supra note 24.
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portion of the court’s order was erroneous and resulted in an
excessively lenient sentence.

VACATE WITH DIRECTIONS

[7] For all of these reasons, the portion of the sentencing
order which purported to terminate unsatisfactorily Kennedy’s
post-release supervision as a result of a violation was not
authorized by statute, was erroneous, and resulted in an
excessively lenient sentence.’> Pursuant to Neb. Rev. Stat.
§ 29-2323(1) (Reissue 2016), if an appellate court determines
a sentence is excessively lenient, it may set aside the sentence
and either (a) remand the case for imposition of a greater sen-
tence, (b) remand the case for further sentencing proceedings,
or (c) impose a greater sentence. We conclude it is appropri-
ate to remand the cause for further sentencing proceedings
consistent with the applicable statutes’ and Kennedy’s due
process rights.>

[8] For the sake of completeness, we remind the parties and
the court that the Legislature has established the procedure to
be followed when a motion to revoke probation is filed,* and
this court has identified the minimum due process protections
required at probation revocation hearings.’® We now expressly
hold these same hearing procedures and due process protec-
tions apply when the court is considering a motion to revoke
a term of post-release supervision. On remand, these proce-
dures should be followed.

32 See, State v. McBride, 252 Neb. 866, 567 N.W.2d 136 (1997); State v.
Bensing, 249 Neb. 900, 547 N.W.2d 464 (1996); State v. Campbell, 247
Neb. 517, 527 N.W.2d 868 (1995).

33 §§ 29-2267 and 29-2268.

34 See, e.g., State v. Johnson, 287 Neb. 190, 842 N.W.2d 63 (2014); State v.
Shambley, 281 Neb. 317, 795 N.W.2d 884 (2011).

35 See § 29-2267(1) and (2).
3¢ See, e.g., Johnson, supra note 34; Shambley, supra note 34.



- 376 -

299 NEBRASKA REPORTS
STATE v. KENNEDY
Cite as 299 Neb. 362

CONCLUSION
Once the district court found a violation of post-release
supervision and decided it was not appropriate to revoke
supervision, it was authorized by § 29-2268(3) to either (a)
order a reprimand or warning, (b) intensify supervision or
reporting, (c) impose additional conditions of probation, (d)
impose custodial sanctions, or (e) extend the term of proba-
tion. Because it did none of these and instead erroneously
terminated post-release supervision altogether, we vacate the
sentencing order of June 20, 2017, as excessively lenient, and
remand the cause for further proceedings not inconsistent with
this opinion.
VACATED AND REMANDED FOR
FURTHER PROCEEDINGS.
KELcH, J., not participating in the decision.
WRIGHT, J., not participating.



- 377 -

299 NEBRASKA REPORTS
DAVIS v. GALE
Cite as 299 Neb. 377

Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

TYLER A. DAVIS, RELATOR, V. JOHN A. GALE, IN HIS
OFFICIAL CAPACITY AS SECRETARY OF STATE
OF THE STATE OF NEBRASKA, RESPONDENT,
AND ROBERT J. KRIST, INTERVENOR.
908 N.W.2d 618

Filed March 19, 2018.  No. S-18-218.

Special proceeding before MiCHAEL G. HEeavican, Chief
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HEeavican, C.J.

Tyler A. Davis objected to the inclusion of Robert J. Krist
as a Democratic candidate for Nebraska governor on the pri-
mary election ballot. Nebraska Secretary of State John A.
Gale denied the objection. Davis filed a verified petition for
special proceeding before a judge of the Nebraska Supreme
Court pursuant to Neb. Rev. Stat. § 32-624 (Reissue 2016).
The issue is whether non-partisan is a “political party affilia-
tion” for the purpose of interpreting Neb. Rev. Stat. § 32-612
(Reissue 2016). I conclude non-partisan is not a “political party
affiliation,” but rather is the lack of a political party affiliation.
Krist’s name shall be included on the primary ballot.
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FACTS

The relevant facts are undisputed. Prior to September 13,
2017, Krist was affiliated with the Republican party. On that
date, he filed a Nebraska voter registration application with
the Douglas County election commissioner, registering as
“Nonpartisan.” On February 12, 2018, Krist filed a Nebraska
voter registration application with the Douglas County election
commissioner, registering as a Democrat.

On February 13, Krist filed with the Nebraska Secretary
of State a “Governor Candidate Filing Form,” declaring he
was a Democratic candidate for the office of Nebraska gov-
ernor, and requesting that his name be shown on the ballot
as “Bob Krist” for the primary election to be held on May
15, 2018.

On February 20, 2018, Davis filed an objection with the
Secretary of State to Krist’s candidate filing form.! Davis
alleged that Krist’s February 13, 2018, candidate filing form
was not effective because Krist made a “change of political
party affiliation” after the first Friday in December prior to the
date of the May 15, 2018, primary, and thus violated § 32-612.
The first Friday in December prior to the date of the May 15,
2018, primary election was December 1, 2017.

Gale denied the objection on February 27, 2018. Gale deter-
mined that on December 1, 2017, Krist was a nonpartisan
registered voter with no political party affiliation. Gale rea-
soned that because Krist was registered as nonpartisan prior to
February 12, 2018, his Nebraska voter registration application
filed that day declaring his “Party Affiliation” as a Democrat
was a declaration of a political party affiliation, not a change
of political party affiliation.

JURISDICTION
On March 6, 2018, Davis filed an application for “leave
to commence an original action in the nature of a petition for

! See § 32-624.
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a special proceeding relating to elections.” The application
referred to § 32-624 and to the Nebraska Supreme Court’s
original jurisdiction under Neb. Const. art. V, § 2 as set forth
in Neb. Rev. Stat. § 24-204 (Reissue 2016).

In his responsive brief, Krist contends original jurisdic-
tion does not lie for this action because it does not involve an
election contest in that no election has occurred. Whether the
court has original jurisdiction need not be determined because
§ 32-624 provides jurisdiction for this special proceeding.
Pursuant to that statute, Gale’s decision shall be final

unless an order is made in the matter by a judge of
the county court, district court, Court of Appeals, or
Supreme Court on or before the fifty-fifth day preced-
ing the election. Such order may be made summarily
upon application of any political party committee or
other interested party and upon such notice as the court
or judge may require. The decision of the Secretary of
State or the order of the judge shall be binding on all
filing officers.
Davis’ filing invoked § 32-624, and thus a judge of this court
may issue an order summarily. The decision here is not an
opinion of the Nebraska Supreme Court.> Rather, it is a deci-
sion of a single justice of the Nebraska Supreme Court.

ANALYSIS
At issue in this special proceeding is the application and
interpretation of Neb. Rev. Stat. §§ 32-610 (Supp. 2017) and
32-612. Section 32-610 provides in relevant part:
[N]o person shall be allowed to file a candidate filing
form as a partisan candidate or to have his or her name
placed upon a primary election ballot of a political party
unless (1) he or she is a registered voter of the political
party if required pursuant to [a party rule] . . . .

2 See, State ex rel. Chambers v. Beermann, 229 Neb. 696, 428 N.W.2d 883
(1988); State ex rel. Strom v. Marsh, 162 Neb. 593, 77 N.W.2d 163 (1956).
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And § 32-612(1) provides in relevant part:

A change of political party affiliation by a registered
voter so as to affiliate with the political party named
in the candidate filing form . . . after the first Friday in
December prior to the statewide primary election shall
not be effective to meet the requirements of section
32-610 . . ., except that any person may change his
or her political party affiliation after the first Friday
in December prior to the statewide primary election to
become a candidate of a new political party which has
successfully completed the petition process required by
section 32-716.

The first Friday in December prior to the May 15, 2018,
statewide primary election was December 1, 2017. On that
date, Krist was a registered voter and his registration reflected
he was “Nonpartisan.”

The heart of the issue is the meaning of the statutory phrase
“a change of political party affiliation” as used in § 32-612.
Gale, relying in part on a 1998 memorandum issued by a
former Secretary of State,’ reasoned that a voter registered as
“Nonpartisan” is not affiliated with any party so that when
Krist registered in February 2018 as a Democrat, he was at that
time merely declaring an affiliation with a political party, not
effecting a change of political party affiliation.

STANDARD OF REVIEW AND
PROPOSITIONS OF LAw
The issue is one of statutory interpretation, which presents
a question of law.* Statutory language is to be given its plain
and ordinary meaning, and an appellate court will not resort
to interpretation to ascertain the meaning of words which

3 See Neb. Rev. Stat. § 32-201 (Reissue 2016) (providing Secretary of State
decisions on election law have force of law until changed by courts).

4 Twin Towers Condo Assn. v. Bel Fury Invest. Group, 290 Neb. 329, 860
N.W.2d 147 (2015).
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are plain, direct, and unambiguous.’ In discerning the mean-
ing of a statute, a court determines and gives effect to the
purpose and intent of the Legislature as ascertained from the
entire language considered in its plain, ordinary, and popu-
lar sense.®

A court must attempt to give effect to all parts of a statute,
and if it can be avoided, no word, clause, or sentence will be
rejected as superfluous or meaningless.” The whole and every
part of the statute must be considered in fixing the meaning of
any of its parts.® In construing a statute, a court looks to the
statutory objective to be accomplished, the evils and mischiefs
sought to be remedied, and the purpose to be served. A court
must then reasonably or liberally construe the statute to achieve
the statute’s purpose, rather than construing it in a manner that
defeats the statutory purpose.’

Over one hundred years ago, we stated that “it is the duty
of the courts, in construing statutes providing for printing the
names of candidates of both old and new political organiza-
tions upon the ballot,” to do so in light of the constitutional
principle that “all elections shall be free; and there shall be
no hindrance or impediment to the right of the qualified voter
to exercise the elective franchise.”'® Other jurisdictions have
similarly concluded that statutes relating to election law must
be liberally construed. In Louisiana, laws governing the con-
duct of elections are liberally interpreted “so as to promote

5 Farmers Co-op v. State, 296 Neb. 347, 893 N.W.2d 728 (2017).
6 Id.

7 Stick v. City of Omaha, 289 Neb. 752, 857 N.W.2d 561 (2015); Holdsworth
v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30 (2013).

8 Board of Trustees v. City of Omaha, 289 Neb. 993, 858 N.W.2d 186
(2015); Fisher v. PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703
(2013).

° Fisher v. PayFlex Systems USA, supra note 8.

10 Morrissey v. Wait, 92 Neb. 271, 138 N.W. 186, 188 (1912); Neb. Const.
art. I, § 22.
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rather than defeat candidacy,” and the person objecting to
the candidacy bears the burden of proving the candidate is
disqualified." New Jersey liberally construes election laws so
as to “effectuate their purpose,” being mindful that statutes
designed to establish an orderly system and procedure in the
electoral process should not be “so narrowly construed as to
prevent, obstruct, discourage or otherwise frustrate” the right
of persons constitutionally qualified for public office from
offering themselves as candidates.'?> Ohio liberally construes
election laws “in favor of candidates for public office.”"® And
Pennsylvania liberally construes its election laws “so as not to
deprive a candidate of the right to run for office or the voters
of their right to elect a candidate of their choice.”'* I agree with
the reasoning of these authorities and conclude §§ 32-610 and
§ 32-612 should be liberally construed so as to promote, rather
than defeat, candidacy for the primary election.

STATUTORY LANGUAGE
Davis argues that Gale erred by interpreting § 32-612 in
isolation rather than in conjunction with § 32-610. He contends
that read together, § 32-610 “required . . . Krist to be a regis-
tered voter of the Democratic party if he wished to be included
in the 2018 primary election and § 32-612 required him to do
it before December 1, 2017.”" Davis asserts this is so because
Krist had to “change” his voter registration in order to become
affiliated with the Democratic party, and he failed to do so

prior to the deadline imposed by § 32-612.
I reject this argument because it conflates the concept of
voter registration contained in § 32-610 with the separate

" Russell v. Goldsby, 780 So. 2d 1048, 1051 (La. 2000).
12 Alston v. Mays, 152 N.J. Super. 509, 517 (1977).

13 State ex rel. Livingston v. Miami Cty. Bd. of Elections, 963 N.E.2d 187,
192 (Ohio App. 2011).

4 Petition of Cioppa, 626 A.2d 146, 148 (Pa. 1993).
15 Brief for relator at 8.
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concept of party affiliation in § 32-612. As the instant case
aptly demonstrates, one can be registered to vote without hav-
ing a party affiliation. The objectives of §§ 32-610 and 32-612
differ and they use different terminology. As such, it is incor-
rect to read them in the manner urged by Davis.

The record is clear that Krist was a registered voter of the
Democratic party before he filed his candidate form. Krist
therefore met the statutory requirement of § 32-610 and his fil-
ing was effective unless, under § 32-612, he made a “[c]hange
of political party affiliation” after December 1, 2017.

Section 32-612 does not define “political party affiliation”
or what constitutes a change thereof. The dictionary defini-
tion of “change” is “[t]o substitute one thing for (another);
to replace (something) with something else, esp. something
which is newer or better; to give up (something) in order
to replace it with something else.”'® A different and related
statute offers guidance on the definition of “political party
affiliation.” Neb. Rev. Stat. § 32-312 (Supp. 2017) sets forth
what must be contained in a Nebraska voter registration
application. As to “Party Affiliation,” § 32-312 requires the
application to

show the party affiliation of the applicant as Democrat,
Republican, or Other . . . . .. or show no party affilia-
tion as Nonpartisan. (Note: If you wish to vote in both
partisan and nonpartisan primary elections for state and
local offices, you must indicate a political party affiliation
on the registration application. If you register without a
political party affiliation (nonpartisan), you will receive
only the nonpartisan ballots for state and local offices at
primary elections. If you register without a political party
affiliation, you may vote in partisan primary elections for
congressional offices).!’

16 “Change,” Oxford English Dictionary Online, http://www.oed.com/view/
Entry/30468 (last visited March 15, 2018).

17°§ 32-312 (Emphasis added.)
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Similarly, Neb. Rev. Stat. §§ 32-308 and 32-312.02(5) (Reissue
2016) require that a voter registration application include the
“party affiliation of the applicant or indication that the appli-
cant is not affiliated with any political party.” Thus, a voter
registered as non-partisan is an individual not affiliated with a
political party.

Sections 32-308, 32-312, 32-312.02, 32-610, and 32-612
are all part of the Election Act."® A court will construe statutes
relating to the same subject matter together so as to maintain a
consistent and sensible scheme.!” The components of a series
or collection of statutes pertaining to a certain subject matter
which are in pari materia, may be conjunctively considered
and construed to determine the intent of the Legislature so
that different provisions of the act are consistent, harmonious,
and sensible.?

It is apparent from the foregoing that the phrase “political
party affiliation” is a term of art used by the Legislature to
specifically reference an existing relationship with one of the
established Nebraska political parties: Republican, Democrat,
or Libertarian.”! And terms of art with legal significance used
in statutes are to be construed and understood according to their
appropriate meaning.”> One who is registered as “Nonpartisan,”
as Krist was prior to February 12, 2018, has no relationship
with any of these three established political parties and thus
has no “political party affiliation” as that phrase is used by the
Nebraska Legislature in the Election Act.

One who has no “political party affiliation” cannot change
his or her “political party affiliation.” This is so because, as
noted above, change requires substitution of one thing for

18 See Neb. Rev. Stat. § 32-101 (Reissue 2006).

19 Japp v. Papio-Missouri River NRD, 271 Neb. 968, 716 N.W.2d 707
(2006).

2 rd.
2l See § 32-312.
22 See Neb. Rev. Stat. § 49-802(5) (Reissue 2010).
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another or replacement of one thing with something else.”
One cannot “substitute” one thing for another or “replace” a
thing with something else if one has no thing to begin with.
For example, when one first registers to vote, he or she may
choose to affiliate with a political party. But in doing so, he or
she does not undertake a “change of political party affiliation,”
because there was no affiliation to substitute or replace. The
same logic applies when a voter who is registered as a nonpar-
tisan, and therefore has “no political party affiliation,”* seeks
to become affiliated with a political party. There is no “change
of political party affiliation.” Rather, there is simply a declara-
tion of a political party affiliation. A change from no political
party affiliation to a political party affiliation is not a “change
of political party affiliation” for purposes of § 32-612.

In his order denying Davis’ objection to Krist’s filing form,
Secretary of State Gale noted that former Secretary of State
Scott Moore issued a written memorandum in February 1998,
interpreting § 32-612. In that memorandum, Secretary of State
Moore concluded: “It is my position that someone who amends
their registration from nonpartisan to affiliate with a political
party has not affected ‘a change in political party affiliation
... but has instead chosen to declare an affiliation.” Secretary
of State Moore thus found that one registered as a nonpartisan
could affiliate with a political party after the December dead-
line and run for partisan office in the primary election.

The Legislature has provided by statute that the Secretary
of State shall decide disputed points of election law, and that
such “decisions shall have the force of law until changed by
the courts.” In light of this legislative provision, I presume
the Legislature was aware of former Secretary of State Moore’s
1998 interpretation of § 32-612. Despite such knowledge, the

2 “Change,” Oxford English Dictionary Online, http://www.oed.com/view/
Entry/30468 (last visited March 15, 2018).

2 See § 32-312.
2§ 32.201.
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Legislature made no attempt to amend the “change of politi-
cal party affiliation” language as interpreted by the Secretary
of State; thus, an acquiescence with the interpretation thereof
is indicated.”

Because the phrase “change of political party affiliation” as
used in § 32-612 necessitates the existence of a political party
with which to be affiliated, Krist did not violate § 32-612
when he registered as a Democrat in February 2018. To the
contrary, Krist merely declared an affiliation. Neither § 32-610
nor § 32-612 render Krist’s candidate form ineffective. Gale
correctly denied Davis’ objection thereto.

PURPOSE AND HISTORY OF § 32-612

This interpretation of the plain language “a change in politi-
cal party affiliation” is consistent with the purpose and history
of § 32-612. As encompassed in that statute, the time limita-
tions imposed on candidates seeking to join a political party
prior to the primary election originated in 1925, and were
codified by the Legislature first at Neb. Rev. Stat. § 32-1124
and later at Neb. Rev. Stat. § 32-515. The language used with
respect to those limitations has varied substantially over time.
At times the language was dependent upon a candidate’s reg-
istration, and at times the language was dependent upon a
candidate’s affiliation with a political party. I find these varia-
tions significant in that they demonstrate the Legislature was
capable of using precise language to draft the limitation it
wished to impose.

When originally enacted, the statute required a nominee to
file, at least 25 days before the primary, a statement verifying
under oath that he or she “affiliates” with the political party
nominating him or her.”” The direct precursor to the current

2 See, generally, Spady v. Spady, 284 Neb. 885, 824 N.W.2d 366 (2012)
(holding when appellate court judicially construes statute and construction
does not evoke amendment, it is presumed Legislature acquiesced in
court’s determination of Legislature’s intent).

27 Laws 1925, c. 108, § 1, p. 297.



- 387 -

299 NEBRASKA REPORTS
DAVIS v. GALE
Cite as 299 Neb. 377

language appears to have been a 1939 amendment which pro-
vided that
[a]ny elector of one political party within the mean-
ing of this article who desires to affiliate with a different
political party for the purpose of becoming a candidate
of said different political party shall, at least ninety days
prior to filing his application for nomination or accept-
ance of a nomination by petition, publicly declare his
intention to change his party affiliation by filing a written
statement thereof duly signed and sworn . . . .8
In 1953, a provision was added after the above language,
stating:
Provided, that where the elector resides in an area requir-
ing registration as a prerequisite to voting that a change
of registration prior to the most recent election and at
least ninety days prior to filing his application for nomi-
nation for any political office shall be deemed to be a
substantial compliance herewith.?
In 1969, the language added in 1939 was removed and
§ 32-515 stated only that “a change of registration at least
ninety days prior to filing his application for nomination for
any political office shall be deemed to be a substantial compli-
ance herewith.”*® Finally, in 1975 this language was changed
again to provide “a change of registration to the political party
named in the application less than ninety days prior to filing
his application for nomination for any political office shall
be deemed to be a lack of compliance with this section.””!
That language remained in § 32-515 until the election statutes
were re-codified in 1994 and the current language of § 32-612
was adopted.

28 Laws 1939, c. 34, § 9, p. 180.
2 Laws 1953, c. 106, § 23, p. 332.
30 Laws 1969, c. 259, § 41, p. 980.
3 Laws 1975, L.B. 494, § 2.
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The legislative history does not indicate why the lan-
guage used in § 32-612 differs from that used as of the 1975
amendments in § 32-515. It is apparent, however, that the
language is significantly different. As noted, § 32-515 pro-
hibited “a change of registration to the political party named
in the application” within a certain number of days prior
to the primary election. If that were the relevant statutory
language today, Davis’ argument would be more compel-
ling. Notably, however, the language specifically chosen by
the Legislature in § 32-612 and applicable in this case does
not broadly prohibit a candidate from changing his or her
registration to the political party named in the application.
Instead, it prohibits only a “change of political party affilia-
tion” after the first Friday in December of the preceding year.
As noted, “political party affiliation” is a term of art used by
the Legislature in election-related statutes and is consistently
applied by that body only as to affiliation with one of the
existing political parties—not to a nonpartisan voter.** In fact,
a “Nonpartisan” or “Independent” political party cannot exist
under Nebraska law.*

To the extent it is useful, I note that additional authorities
support this interpretation of the Legislature’s chosen lan-
guage. The U.S. Supreme Court has recognized, in a related
context, that an “independent candidate has no “political party
affiliations.”* Similarly, the Nebraska Supreme Court has rec-
ognized that one must be “affiliated” with a party in order to
vote in a primary election, and that affiliation means “open
declaration of allegiance to a party.”*® Further, a Nebraska
Attorney General’s opinion addressed a related issue in 1998.
The opinion addressed the application of § 32-612 to “a person

32 See §§ 32-212 and 32-212.02.
3 Neb. Rev. Stat. § 32-716 (Reissue 2016).

3 Storer v. Brown, 415 U.S. 724, 733, 84 S. Ct. 1274, 39 L. Ed. 2d 714
(1974).

35 State v. Drexel, 74 Neb. 775, 105 N.W. 174 (1905).
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who was registered in one county as a member of a particular
party,” and then registered “as a member of a different party in
a different county.”*® That opinion concluded § 32-612 applied,
noting in part that “party affiliation” and “voter registration”
are not synonymous.

The sum of these parts is that the phrase “political party
affiliation,” and the concept of affiliating with a political party,
has been recognized in a distinct context by the legislative,
executive, and judicial branches of Nebraska government. That
context is in relation to an existing political party and an alle-
giance thereto. As such, the Legislature’s use of the precise
phrase “change of political party affiliation” in § 32-612 must
be viewed in light of this distinct context, and particularly
because under the relevant jurisprudence I am to liberally
construe the statute to promote rather than defeat candidacy,
limited to its precise terms. This is especially so because ear-
lier codifications of the statute used substantially different lan-
guage, which indicates the Legislature knew how to define the
limitation to precise terms and intended to do so.

In light of the precise language used in § 32-612, 1 con-
clude that only a “change of political party affiliation” so as
to “affiliate” with the political party named in the candidate
filing form is prevented after the first Friday in December of
the preceding calendar year. Because in February 2018 Krist
was unaffiliated with a political party as that term of art has
repeatedly been used in Nebraska law, he made no change to
his political party affiliation in order to become affiliated with
the Democratic party; thus Gale correctly denied the objection
to Krist’s candidate filing form.

OTHER ARGUMENTS LACK MERIT
I briefly dispose of Davis’ other arguments. First, Davis
argues in his brief that Gale’s interpretation of § 32-612 violates

3¢ Att’y Gen. Op. No. 98024 (Apr. 9, 1998).
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the Equal Protection Clause of the Nebraska Constitution.’’
Davis contends that Gale’s interpretation draws “an arbitrary
distinction between two classes of people (affiliated and unaf-
filiated) and enforces the law differently depending upon which
class of people the applicant falls into.”*® Such an argument is
not properly presented in this limited special proceeding and I
therefore decline to address it.

Second, Davis’ original objection to Krist’s candidate form
was based in part on Krist’s action related to a proposed
“United Nebraska” political party. The record is clear, how-
ever, that no such political party exists and that the only offi-
cial partisan political parties recognized in Nebraska are the
Republican, Democrat, and Libertarian parties. Because the
record shows “United Nebraska” is not and never has been
a recognized political party in Nebraska, any argument that
Krist “changed [his] political party affiliation” from “United
Nebraska” to “Democrat” in February 2018 is without merit.

CONCLUSION

The “change of political party affiliation” language in
§ 32-612 effectively allows a candidate registered without a
political party affiliation to “game” the primary system, in that
he or she may wait as late as March 13° before affiliating with a
party and filing a candidate form. In contrast, a candidate affili-
ated with a political party may file a candidate form with a dif-
ferent political party only if he or she has registered with that
different political party prior to the first Friday in December
preceding the primary election. A non-affiliated candidate can

37 Neb. Const. art. I, § 3. Davis does not assert a violation of equal protection
under the U.S. Constitution.

3% Brief for relator at 13.
3 See Neb. Rev. Stat. § 32-606 (Reissue 2016) (an incumbent of any elective
office shall file between December 1 and February 15 prior to the date of

the primary election, all other candidates shall file between December 1
and March 1 prior to the date of the primary election).
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thus adopt a “wait and see” approach and weigh the relative
strengths and weaknesses of the candidates for both politi-
cal parties prior to choosing a party affiliation. Whether this
loophole in the statute was contemplated by the Legislature
when enacting § 32-612, it had every opportunity to draft the
language precisely and specifically and it chose the language
at issue even after utilizing substantially different language in
prior versions of the statute. Furthermore, for approximately 20
years the Nebraska Secretary of State’s office has interpreted
the language in § 32-612 to not apply to one registered as
nonpartisan, and the Legislature has taken no action to change
the language. I can do no more than interpret the language in
the statute.

For the foregoing reasons, I conclude that Gale properly
denied Davis’ objection. Krist’s name should be placed on
the May 15, 2018, primary ballot as a Democratic candidate
for governor.

JUDGMENT ENTERED.
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1. Rules of Evidence: Appeal and Error. An appellate court reviews
for abuse of discretion a trial court’s evidentiary rulings on relevance,
whether the probative value of evidence is substantially outweighed by
the danger of unfair prejudice, and the sufficiency of a party’s founda-
tion for admitting evidence.

2. Constitutional Law: Sentences. Whether a sentence constitutes cruel
and unusual punishment in violation of the Eighth Amendment presents
a question of law.

3. Judgments: Appeal and Error. When reviewing a question of law,
an appellate court reaches a conclusion independent of the lower
court’s ruling.

Appeal from the District Court for Douglas County: LEIGH
ANN RETELSDORF, Judge. Affirmed.
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HEeavican, C.J.
INTRODUCTION
Charles S. Trotter was convicted of two counts of first
degree murder and two counts of use of a deadly weapon
to commit a felony. He was sentenced to a term of 40 to 60
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years’ imprisonment for each murder conviction and 5 to 10
years’ imprisonment for each use conviction, to be served
consecutively.

On direct appeal, Trotter, who was 16 years of age at the
time of the events for which he was convicted, alleges that
the district court erred in not admitting photographs he claims
support his defense that another individual committed the
murders and that his collective sentence of 90 to 140 years’
imprisonment was the functional equivalent of a sentence of
life imprisonment. We affirm.

BACKGROUND

Trotter was charged in the January 3, 2015, shooting deaths
of Marcel Lovejoy and Dexter Joseph. Lovejoy and Joseph
were shot while attending a party at an apartment complex in
Omaha, Nebraska. At trial, three eyewitnesses testified that
Trotter was the shooter.

Trotter’s defense was mistaken identity: He claimed that
the witnesses who identified him mistook him for DeAndre
Hines. He attempted to introduce into evidence photographs
of Hines, which were found on Hines’ cell phone during a
consensual search of that phone by law enforcement. The
photographs were taken on two different days toward the end
of December 2014 and depicted Hines holding a silver and
black handgun.

Anticipating an objection to these photographs, Trotter’s
counsel sought a sidebar prior to the offering of the
photographs:

[Counsel for Trotter]: Okay. Here is the screenshot.
It’s dated December 29th of 2014, which is a couple of
days beforehand, and that’s — although you may not be

able to tell, that clearly is . . . Hines with a gun that is
similar to the one described by the witnesses as silver
and black.

Show them the next picture. For your information, the
next one is taken on — okay. There it is. Similar gun, . . .
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Hines on New Year’s Eve. He doesn’t have — doesn’t
have the time on there. It’s 7:56 p.m., it looks like, and
once again, | believe that he’s in possession of a gun
that is similar to the one described by the witness, silver
and black.

And so I would — my intention would be to ask him if
he got them from — captured them from the phone, and
put them into evidence, and I want to do this beforehand,
so it’s not —

THE COURT: I appreciate that you are playing fair.

[The State]: The State would object, first off, on rel-
evance. | don’t know if that is, in fact, a gun or a BB gun.
It looks like a real gun. I can’t tell from looking at the
photo what caliber of weapon it is. I can’t tell if it’s a 9
millimeter or a .40 caliber or a .22. In terms of — so we
have a relevance objection.

I would also object on 403 and also on 404, because
I think what [Trotter’s counsel] is trying to show is pro-
pensity evidence of the fact that this person possessed a
gun a week or four days before this crime so that he must
have been the person possessing the gun on the day of.

THE COURT: All right. My — my recollection — I
don’t recall a witness saying anything about the gun was
black and silver, maybe there was someone that said
silver, but I only recall black — a description as black,
but regardless of that, I would agree that the relevance is
overweighed by the potential prejudice, and I would not
allow you to put those in.

[Counsel for Trotter]: May I just respond briefly? This
is not 404 evidence. This is evidence that he had posses-
sion of the weapon or a similar weapon on the day of,
so I wasn’t trying to show any propensity there. I under-
stand the Court’s ruling. It was more in line with 403
and relevance.

THE COURT: That’s right. And the other problem that
I have with that, there is clear gang signs in the second
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photo, so I wouldn’t let it in because of the motion
in limine.

I don’t remember the first one. Go back to the first one.

[Counsel for Trotter]: There is none on that one.

THE COURT: Yeah, and, again, that appears to be a
silver weapon when the only witness description I have is
black, and, again, I think the small amount of relevance
is overweighed by the — by 403 on this.

[Counsel for Trotter]: I will — I do have pictures that I
will ask to be marked during a break. I can make an offer
of proof that way. Okay?

THE COURT: Absolutely. We will reserve the oppor-
tunity to make an offer of proof until the next break,
which will probably be over the noon hour.

[Counsel for Trotter]: Okay.

THE COURT: All right.

[Counsel for Trotter]: Okay. Thanks.

ASSIGNMENTS OF ERROR
Trotter assigns that the district court erred in (1) not admit-
ting exhibits 292 and 293, which were photographs of an
individual Trotter argued was the actual perpetrator, wearing
clothes matching the description of the shooter and holding a
gun, and (2) sentencing him to a functional life sentence, in
violation of the Eighth Amendment to the U.S. Constitution.

STANDARD OF REVIEW

[1] An appellate court reviews for abuse of discretion a trial
court’s evidentiary rulings on relevance, whether the probative
value of evidence is substantially outweighed by the danger of
unfair prejudice, and the sufficiency of a party’s foundation for
admitting evidence.'

[2,3] Whether a sentence constitutes cruel and unusual
punishment in violation of the Eighth Amendment presents

! State v. Burries, 297 Neb. 367, 900 N.W.2d 483 (2017).
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a question of law.> When reviewing a question of law, an
appellate court reaches a conclusion independent of the lower
court’s ruling.?

ANALYSIS
Admissibility of Photographs.

Trotter first asserts that the district court erred in not admit-
ting exhibits 292 and 293, which were photographs of Hines.
The district court refused to admit these photographs, contend-
ing that “the small amount of relevance is overweighed by
[evidence rule] 403 on this.”

Neb. Evid. R. 402, Neb. Rev. Stat. § 27-402 (Reissue 2016),
provides that “relevant evidence is admissible [and] [e]vidence
which is not relevant is not admissible.” Neb. Evid. R. 403,
Neb. Rev. Stat. § 27-403 (Reissue 2016), qualifies that admis-
sibility: “Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the
jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.”

Exhibit 292 is a photograph taken on December 29, 2014, of
Hines wearing a gray button-up hooded sweatshirt and holding
a black and silver handgun. Exhibit 293 is a photograph taken
on December 31 of Hines and another individual. In this latter
photograph, Hines is apparently wearing the same gray hooded
sweatshirt, now unbuttoned, and is pointing a gun at the cam-
era. The other individual in the photograph is displaying a
gang sign. Both photographs are out of focus.

Trotter argues that these photographs are relevant, because
in them, Hines is wearing a sweatshirt similar to the one which
witnesses describe the shooter as wearing and is carrying a gun
similar to the one described by those witnesses. There is no
merit to Trotter’s assertions.

2 State v. Jones, 297 Neb. 557, 900 N.W.2d 757 (2017).
3 1d.
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We first observe that Trotter did not argue at trial that these
exhibits were relevant because they showed Hines wearing a
gray hooded sweatshirt similar to the one worn by the shooter.
Thus, Trotter has not preserved that argument for purposes of
this appeal. We note, however, that exhibit 235, which was
received, is also a photograph of Hines wearing the same
sweatshirt. To the extent exhibits 292 and 293 might have been
admissible for that purpose, those exhibits would have been
cumulative evidence and, on these facts, any error would have
been harmless.

Nor was the district court’s failure to admit these exhib-
its because of the depiction of the handgun reversible error.
Assuming without deciding that these photographs were rel-
evant, any relevance is minimal.

Trotter argued at trial that the photographs were admissible,
because the gun depicted was “similar” to the one described by
the witnesses. But as the district court noted, the gun in these
exhibits was silver and black, while the only testimony at trial
about the color of the weapon used by the shooter was that
it was black. Nor was there any evidence presented that this
handgun was the caliber of weapon used in the shooting or that
the gun was even a real gun. The gun used in the shootings was
never recovered by law enforcement. Other evidence at trial
showed that a bullet matching the caliber of the bullets used in
the shootings was found in a couch near Trotter’s possessions
in the home where he was living.

The uncontroverted testimony at trial was that the shooter
was carrying a black handgun. Exhibit 292 depicts a predomi-
nantly silver handgun with some black accents. It is not pos-
sible to identify the characteristics of the gun shown in exhibit
293. Given these contradictions, the risk of juror confusion
is present. Admitting photographs showing a gun that does
not match the description offered by any testifying witnesses
could confuse the issues presented at trial and have a tendency
to mislead the jury. The members of the jury may place more
emphasis on exhibits, including a photograph of any handgun,
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particularly given that the gun used in these shootings was
never recovered and therefore was not offered as evidence at
trial. Given this risk, we cannot conclude that the district court
abused its discretion in excluding the exhibits by reasoning that
“the small amount of relevance [was]| overweighed by [evi-
dence rule] 403 on this.”

There is no merit to Trotter’s first assignment of error.

Sentences.

Trotter also argues that the district court’s sentences of a
combined 90 to 140 years’ imprisonment was the functional
equivalent of a life sentence, which is a violation of the Eighth
Amendment as interpreted by Miller v. Alabama.* This argu-
ment is without merit.

We recently decided State v. Castaneda> At issue in
Castaneda was whether the defendant’s combined sentence of
105 to 125 years’ imprisonment was an effective life sentence
because it did not provide a “‘meaningful opportunity to obtain
release.””® We rejected that contention in Castaneda, reasoning
in that case:

[TThe court held a full evidentiary hearing concerning
[the defendant’s] resentencing. Before issuing the sen-
tences, the court discussed the individualized factors it
was required to consider and how they impacted its deci-
sion. Even assuming, without deciding, that a court was
required to find a juvenile “irreparably corrupt” before
issuing him or her a life imprisonment without parole
sentence, [an argument the defendant made on appeal,]
the court here gave [the defendant] no such sentence;
instead, it sentenced [him] on the low end of the statutory
range for each of his eight convictions. Accordingly, [the

4 Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).

5 State v. Castaneda, 295 Neb. 547, 889 N.W.2d 87 (2017).
 Id. at 559, 889 N.W.2d at 96.
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defendant] received the protections required by Miller for
a juvenile convicted of a homicide offense.’

Trotter was convicted of two counts of first degree murder
and two counts of use of a deadly weapon to commit a felony.
The district court noted at sentencing that it was “clear . . .
that [Trotter’s] type of antisocial behavior [was] significantly
attached due to the fact of his age as opposed to being pre-
determined type of behaviors that the doctor would predict
would last through adulthood.” Nevertheless, the district court
observed that it became “an unworkable situation,” because a
sentence with a reduced upper sentence limit “wouldn’t take
into account the fact that there [were] two separate victims.”
The court then imposed the minimum sentence for each of
the convictions against Trotter and ordered those sentences to
run consecutively.®

As we found in Castaneda, Trotter received the protections
required by Miller for a juvenile convicted of a homicide
offense. We conclude that Trotter’s second assignment of error
is without merit.

CONCLUSION
The judgment and sentences of the district court are affirmed.
AFFIRMED.
WRIGHT and KELCH, JJ., not participating.

7 Id. at 560, 889 N.W.2d at 97.

8 See Neb. Rev. Stat. §§ 28-105 (Cum. Supp. 2014) and 28-105.02 and
28-1205 (Reissue 2016).
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Evidence: Appeal and Error. Generally, the control of discovery is a
matter for judicial discretion, and decisions regarding discovery will be
upheld on appeal in the absence of an abuse of discretion.

Appeal and Error. Appellate review of a district court’s use of inherent
power is for an abuse of discretion.

Judgments: Words and Phrases. An abuse of discretion occurs when a
trial court’s decision is based upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

Judgments: Motions for Continuance: Appeal and Error. A court’s
grant or denial of a continuance and other judicial action authorized by
Neb. Rev. Stat. § 25-1335 (Reissue 2016) are within the discretion of the
trial court, whose ruling will not be disturbed on appeal in the absence
of an abuse of discretion.

Summary Judgment: Appeal and Error. In reviewing a summary
judgment, an appellate court views the evidence in a light most favor-
able to the party against whom the judgment is granted and gives
such party the benefit of all reasonable inferences deducible from
the evidence.

Judgments: Pleadings: Appeal and Error. A motion to alter or amend
a judgment is addressed to the discretion of the trial court, whose deci-
sion will be upheld in the absence of an abuse of that discretion.
Statutes: Jurisdiction. Jurisdictional statutes must be strictly construed.
Statutes: Jurisdiction: Legislature: Courts: Appeal and Error. To
say that jurisdiction may be lodged in the Nebraska Supreme Court in
any other manner than that provided by the plain words of the statute
amounts to judicial legislation.
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9. Legislature: Intent. The intent of the Legislature is generally expressed
by omission as well as by inclusion.

10. Statutes: Appeal and Error. An appellate court is not at liberty to add
language to the plain terms of a statute to restrict its meaning.

11. Pleadings: Notice. The statutory description of the motion to alter or
amend does not include any requirement that the motion be accompa-
nied simultaneously by a notice of hearing before the district court.

12. Summary Judgment: Motions for Continuance: Affidavits. The pur-
pose of Neb. Rev. Stat. § 25-1335 (Reissue 2016) is to provide a safe-
guard agamst an improvident or premature grant of summary judgment.

13. : . The affidavit in support of relief under Neb. Rev.
Stat. § 25-1335 ( (Relssue 2016) need not contain evidence going to
the merits of the case, but it must contain a reasonable excuse or good
cause, explaining why a party is presently unable to offer evidence
essential to justify opposition to the motion for summary judgment.

14. Summary Judgment: Malpractice: Physicians and Surgeons:
Affidavits: Proof. At the summary judgment stage, it is well settled that
a physician’s self-supporting affidavit suffices to make a prima facie
case that the physician did not commit medical malpractice.

15. Malpractice: Physicians and Surgeons: Expert Witnesses:
Presumptions. There are only very limited exceptions to the require-
ment of expert testimony to rebut a prima facie case by a physician stat-
ing that he or she met the standard of care, where the alleged negligence
and the causal link to the plaintiff’s injuries are presumed to be within
the comprehension of laymen.

16. Trial: Evidence: Appeal and Error. In a civil case, the admission or
exclusion of evidence is not reversible error unless it unfairly prejudiced
a substantial right of the complaining party.

Appeal from the District Court for Douglas County: HOrRAC1O
J. WHEELOCK, Judge. Affirmed.

Christian T. Williams, of Domina Law Group, P.C., L.L.O.,
for appellant.

Marc A. Lombardo, pro se.

Mary M. Schott and Thomas J. Shomaker, of Sodoro, Daly,
Shomaker & Selde, P.C., L.L.O., for appellee.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, and
FuNkeE, JJ.
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HEeavican, C.J.
I. NATURE OF CASE

A former patient sued a psychiatrist for medical malprac-
tice. The psychiatrist moved for summary judgment. The psy-
chiatrist averred that he had met the applicable standard of
care and that he had given to the patient all materials in his
possession pertaining to the patient’s care. The court granted
the patient a 90-day continuance of the summary judgment
hearing, in order to find an expert witness. The court stayed
all discovery and pending motions until the summary judg-
ment hearing or an expert witness indicated the need for more
discovery. The patient failed to designate an expert within 90
days, and the court granted summary judgment in favor of the
psychiatrist. The patient appeals, arguing that the court abused
its discretion in staying discovery contingent upon his desig-
nation of an expert witness, in refusing to admit into evidence
at the summary judgment hearing his first set of requests for
admission and the psychiatrist’s responses, and in erroneously
relying on the psychiatrist’s affidavit that allegedly was not
in evidence.

II. BACKGROUND

1. COMPLAINT

Marc A. Lombardo, pro se, sued his former psychiatrist,
Michael J. Sedlacek, for medical malpractice. Lombardo
alleged that Sedlacek was negligent in failing to properly
diagnose and treat Lombardo and that as a proximate result,
Lombardo suffered permanent personal injuries and dam-
ages, including but not limited to, loss of income, medical
expenses, impairment of earning capacity, and mental pain
and suffering. In Sedlacek’s answer to the amended complaint,
he admitted that he provided medical care to Lombardo, but
denied the remaining allegations. Sedlacek moved for sum-
mary judgment.
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2. PROTECTIVE ORDERS

The motion for summary judgment was originally set for
hearing on June 1, 2016. At a hearing held on April 28, the
court heard several motions.

The court overruled Lombardo’s motion to strike Sedlacek’s
answer on the ground that it was too general.

The court also overruled a motion by Lombardo for a tem-
porary protective order from Sedlacek’s discovery requests,
pursuant to the federal Health Insurance Portability and
Accountability Act of 1996 (HIPAA). The motion had requested
“the entry of a Protective Order for the purpose of preventing
the disclosure and use of Confidential Information by any party
or non-party other than as allowed by the order.”

The court granted a motion by Sedlacek for a protective
order requiring Lombardo to communicate with Sedlacek’s
attorney, and not with Sedlacek directly.

The court granted Lombardo a l-month continuance for
Lombardo to respond to Sedlacek’s discovery requests.

On May 28, 2016, Lombardo sent Sedlacek his first set of
requests for admission.

3. CONTINUANCE OF SUMMARY JUDGMENT HEARING,
STAY OF MOTIONS AND DISCOVERY,
AND SEDLACEK’S AFFIDAVITS

On June 6, 2016, Lombardo filed a motion to compel Sedlacek
to produce certain documents responsive to Lombardo’s first
set of requests for production, which had been served on April
7. In the motion, Lombardo alleged that Sedlacek had not
produced all the documents in his possession and that he had
obscured or cropped portions of the documents provided. On
June 9, Lombardo filed a motion to continue the hearing on
the motion for summary judgment, pursuant to Neb. Rev. Stat.
§ 25-1335 (Reissue 2016).

The court conducted a hearing on June 13, 2016. The court
introduced the hearing as a hearing on summary judgment. At
that point, Lombardo interjected that he had filed a motion to
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continue the summary judgment hearing. Sedlacek responded
that he had objected to the continuance.

Lombardo offered into evidence exhibit 23 in support of his
motion to continue. The court entered exhibit 23 into evidence
without limitation. Exhibit 23 consists of Lombardo’s affidavit
and several attachments.

In his affidavit, Lombardo averred that he did not have all
the medical records that Sedlacek was supposed to produce,
that certain records appeared to contain misrepresentations or
fabrications of facts, and that portions of the records were illeg-
ible. Lombardo further stated in the affidavit that he needed to
depose Sedlacek “in order to understand more about why the
records contain the false information.” Lombardo requested a
continuance of the summary judgment hearing for at least 9
months, after all records were produced, in order for Lombardo
to name an expert.

Also contained within exhibit 23 is an affidavit by Sedlacek,
dated May 2, 2016. In the May 2 affidavit, Sedlacek averred
that he had met or exceeded the applicable standard of care
required of him under the circumstances in his treatment of
Lombardo.

Lombardo’s affidavit, to which Sedlacek’s affidavit was
attached, did not call into question the authenticity of Sedlacek’s
May 2, 2016, affidavit. Instead, Lombardo ‘“responded” to
Sedlacek’s affidavit, stating that he could not opine on the accu-
racy of Sedlacek’s averments and that he disagreed Sedlacek
had met the applicable standard of care.

In response to Lombardo’s affidavit claiming he had not
received all his medical records, Sedlacek entered into evi-
dence exhibit 22. Exhibit 22 is Sedlacek’s affidavit, dated
June 9, 2016, averring that he had provided all “materials
pertaining to . . . Lombardo that I believe are my [sic] pos-
session or the possession of my office staff to my attorneys”
and that “[i]t is my understanding that all of the records that
I provided to my attorneys were produced to . . . Lombardo
in response to his Requests for Production of Documents.”
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Lombardo confirmed at the hearing that on May 11, he
had received 484 pages of documents from the offices of
Sedlacek’s attorneys.

Given the fairly recent receipt of his medical records, the
court ultimately granted Lombardo a 90-day continuance of
the summary judgment hearing, in order to find an expert. The
court told Lombardo that he would not be allowed to designate
an expert after September 13, 2016. The summary judgment
hearing was continued to September 15.

The court did not rule upon Lombardo’s motion to compel,
but instead continued the hearing on any pending motions
until September 15, 2016. The court specifically stated that
Lombardo was not allowed to depose Sedlacek “until and after
such time [Lombardo] has identified his expert or experts, and
said expert or experts’ opinions.” The court explained that
Lombardo needed to designate an expert “before we do any-
thing else.”

4. DENIAL OF MOTION TO ALTER
OR AMEND AND STAY OF
MOTIONS AND DISCOVERY
The orders from the April 28 and June 13, 2016, hear-
ings were file stamped on June 13, 2016. And, on June 23,
Lombardo filed a “Motion to Alter or Amend” the June 13
order relating to the continuance of pending motions and the
requirement that Lombardo designate an expert witness.
Despite the court’s order staying discovery, Lombardo sent
Sedlacek a second set of requests for admission on July 14,
2016. In response, on July 19, Sedlacek also moved for a stay
of all discovery until September 15, unless Lombardo could
show that the discovery was requested by a potential expert.
Sedlacek also moved for a stay of all hearings on all motions
filed by Lombardo that did not relate to his ability or duty to
designate an expert until September 15.
At a hearing on July 25, 2016, Lombardo again argued
that Sedlacek had not provided all records in his possession.
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Lombardo claimed he had proof in the form of a letter he
received from Sedlacek, a copy of which was not in the records
disclosed. Counsel for Sedlacek responded that they had
scanned approximately 500 pages of records and had sent them
to Lombardo and that those were all the pertinent records in
Sedlacek’s possession.

The court made a specific finding that all discovery had
been complied with up to the date of the hearing.

The court again stayed all discovery until Lombardo desig-
nated an expert. The court stated that if Lombardo timely found
an expert, and such expert indicated more discovery was nec-
essary, the court would reopen discovery. The court explained
that Sedlacek’s averment that he had met the standard of care
created a prima facie case for summary judgment and that the
burden had shifted to Lombardo to present expert testimony
showing a material issue of fact.

The court denied Lombardo’s motion to alter or amend. The
court’s order was file stamped on July 26, 2016.

5. LOMBARDO’S OBJECTION AND
INTERLOCUTORY APPEAL

On August 5, 2016, Lombardo served upon Sedlacek a third
set of requests for admission. And on August 8, Lombardo filed
an “Objection and Motion.” Lombardo stated in the August 8
motion that he objected to the court’s order of July 26, because
he had not received timely notice of Sedlacek’s July 19 motion
for a stay of discovery. Lombardo stated, further, that Sedlacek
had omitted 38 of 52 requests for admission, which were served
on Sedlacek on May 28, 2016, before any stay of discovery.
Lombardo asked the court to set aside its order on Sedlacek’s
July 19 motion or to amend the order so as to remove the stay
on discovery.

On August 11, 2016, Lombardo filed a notice of appeal
from the court’s orders of June 13 and July 26. In an order
on August 22, the district court stated that it was retaining
jurisdiction while the appeal was pending, on the ground that
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Lombardo had appealed from nonfinal orders. On September
19, 2016, in case No. A-16-776, the August 11 appeal was
summarily dismissed for lack of jurisdiction by the Nebraska
Court of Appeals.

6. HEARING AND ORDER REGARDING
SUMMARY JUDGMENT

On September 12, 2016, Lombardo filed a motion to stay the
summary judgment hearing, as well as a jury demand. In the
motion to stay, Lombardo asserted that his August 11 notice of
appeal deprived the court of jurisdiction.

At a hearing on September 15, 2016, the court denied the
motion to stay and proceeded with the motion for summary
judgment. Lombardo conceded at the hearing that he had not
designated an expert. Lombardo explained that he had spoken
with a medical doctor, but had not hired the doctor or obtained
an affidavit from the doctor expressing any opinion.

Lombardo entered into evidence exhibit 34, entitled
“Objection.” In the objection, Lombardo asserted, among other
things, that Sedlacek’s May 2, 2016, affidavit was inadmis-
sible, because Sedlacek made statements that were not based
on personal knowledge and because Sedlacek relied on hearsay
statements in the medical records. However, Lombardo did not
object to the use of the May 2 affidavit on the grounds that it
had allegedly been admitted for a limited purpose, that it had
been admitted into evidence at a prior hearing, that Lombardo
lacked notice it would be relied on in determining the motion
for summary judgment, or that the affidavit was submitted by
Lombardo rather than by Sedlacek.

Lombardo also offered into evidence exhibit 35, containing
Lombardo’s first set of requests for admission and Sedlacek’s
responses. In an affidavit within exhibit 35, Lombardo averred
that he mailed a copy of the requests to Sedlacek’s attorney
on May 28, 2016, and mailed a notice of service on June 1.
He further stated that he believed requests Nos. 3, 5 to 11, 13,
14, 16 to 18, 20, 21, 25, 27, and 31 to 52 should be deemed
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admitted pursuant to Neb. Ct. R. Disc. § 6-336, because they
were not responded to.

A comparison of the requests and the responses found in
Lombardo’s offer of proof indicates that, with the exception of
request No. 38, the requests specified by Lombardo were not
individually responded to. However, Sedlacek’s response to the
first set of requests for admission stated with regard to these
unanswered requests that they were “vague, unclear as to time
and place, [sought] conclusions of law, [sought] conclusions
as to the impressions of others, [were] unintelligible, and/or
contain[ed] compound questions.”

Sedlacek’s attorney objected to the admission of exhibit 35.
She asserted that a general denial to a number of requests does
not waive or permit those requests to be deemed admitted.
The court sustained counsel’s objection and refused to enter
exhibit 35 into evidence for purposes of the summary judg-
ment hearing.

Lombardo also offered into evidence exhibits 36 and 37,
which consisted of Lombardo’s second and third sets of
requests for admission, along with Lombardo’s affidavits stat-
ing their dates of service and that Sedlacek had not responded
to the requests. The court sustained Sedlacek’s objections to
the exhibits on the ground that they were subject to the court’s
stay of discovery.

On September 20, 2016, the court granted summary judg-
ment to Sedlacek. The court ruled that all other pending
motions were denied as moot and explicitly stated that the
court did not retain any motions for future disposition.

7. MOTION TO ALTER OR AMEND
On September 26, 2016, Lombardo filed a motion to alter
or amend, asking the court to vacate its order of summary
judgment. The motion was served upon Sedlacek, but did not
contain a notice of hearing at the time of its filing. A notice
of hearing was later filed on December 14, setting the hearing
on the motion to alter or amend for December 30. The hearing
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was rescheduled for January 13, 2017. Prior to the hearing,
Lombardo filed an “Amended Motion to Alter or Amend
Judgment,” as well as a motion to stay the hearing on his
motion to alter or amend.

At the hearing on January 13, 2017, Sedlacek objected to
Lombardo’s motion to alter or amend on the ground that the
district court lacked “jurisdiction” to hear the motion, because
Lombardo had failed to comply with Rules of Dist. Ct. of
Fourth Jud. Dist. 4-2(B)(1) (rev. 2005). That rule states in rel-
evant part:

Unless otherwise ordered by the court, all pretrial and
posttrial motions or similar filings such as special appear-
ances which require a hearing shall be filed in the case
prior to the scheduled hearing. At the time of making said
filing, the party shall obtain a date for hearing thereon
from the judge in charge of the case or, in the absence of
the judge or at the judge's direction, from a member of the
Judge's office staff.
(Emphasis supplied.)

Sedlacek acknowledged receipt of notice of the hearing,
but argued that Lombardo should have obtained the notice
of hearing before the motion was filed. The court overruled
Sedlacek’s jurisdictional objection and considered the merits of
Lombardo’s motion to alter or amend.

During the hearing on Lombardo’s motion to alter or amend,
one of the attorneys from the firm representing Sedlacek
stated that as far as she could tell, Sedlacek’s affidavit stating
he met the applicable standard of care had not been offered
into evidence. The court disagreed. The judge stated that he
recalled seeing the affidavit and that it had been “attached to
something that was submitted.”

In an order dated January 17, 2017, the court denied
Lombardo’s motion to stay, his motion to alter or amend, and
his amended motion to alter or amend. The court denied all
other pending motions.
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On February 6, 2017, Lombardo filed his notice of appeal
and deposited his docket fee in the office of the clerk of the
district court. That is the appeal presently before us.

III. ASSIGNMENTS OF ERROR

Lombardo assigns that the district court erred when it (1)
granted summary judgment without an affidavit in support
of the motion before it, (2) did not hear and did not grant
Lombardo’s motion to compel discovery, (3) did not grant
Lombardo’s motion for additional time in discovery, (4) did not
hear and did not grant Lombardo’s motions for protection from
discovery, (5) determined that Sedlacek had made a prima facie
case on the basis of facts not in evidence, (6) relied on facts
not in evidence, and (7) denied Lombardo’s offer of evidence
in opposition to summary judgment.

On cross-appeal, Sedlacek assigns that the district court
should have sustained his objection to Lombardo’s motion to
alter or amend and “acknowledged the case stood dismissed
when no appeal was taken within 30 days of the Order granting
Summary Judgment.”

IV. STANDARD OF REVIEW

[1,2] Generally, the control of discovery is a matter for
judicial discretion, and decisions regarding discovery will be
upheld on appeal in the absence of an abuse of discretion.!
Similarly, appellate review of a district court’s use of inherent
power is for an abuse of discretion.?

[3] An abuse of discretion occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence.?

[4] A court’s grant or denial of a continuance and other judi-
cial action authorized by § 25-1335 are within the discretion

' Putnam v. Scherbring, 297 Neb. 868, 902 N.W.2d 140 (2017).
2 1d.
3 d.
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of the trial court, whose ruling will not be disturbed on appeal
in the absence of an abuse of discretion.*

[5] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party
against whom the judgment is granted and gives such party
the benefit of all reasonable inferences deducible from
the evidence.’

[6] A motion to alter or amend a judgment is addressed to
the discretion of the trial court, whose decision will be upheld
in the absence of an abuse of that discretion.®

V. ANALYSIS

1. JURISDICTION

We first address Sedlacek’s cross-appeal. Sedlacek asserts
that we lack jurisdiction because Lombardo’s motion to alter
or amend was defective and thus failed to toll the 30-day statu-
tory period for perfecting his appeal to this court. Sedlacek
contends that Lombardo’s motion was fatally defective because
Lombardo failed to comply with local district court rule
4-2(B)(1), which requires parties to obtain a date for hearing
simultaneously to the filing of any motion.

[7-10] An appellate court acquires no jurisdiction unless
the appellant has satisfied the requirements for appellate juris-
diction.” Jurisdictional statutes must be strictly construed.® To
say that jurisdiction may be lodged in our appellate court in
any other manner than that provided by the plain words of
the statute amounts to judicial legislation.” The intent of the

4 See, Gaytan v. Wal-Mart, 289 Neb. 49, 853 N.W.2d 181 (2014); Wachtel v.
Beer, 229 Neb. 392, 427 N.W.2d 56 (1988).

5 Yoder v. Cotton, 276 Neb. 954, 758 N.W.2d 630 (2008).

¢ Breci v. St. Paul Mercury Ins. Co., 288 Neb. 626, 849 N.W.2d 523 (2014).
7 Goodman v. City of Omaha, 274 Neb. 539, 742 N.W.2d 26 (2007).

8 State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998).

° See id.
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Legislature is generally expressed by omission as well as by
inclusion.!® We are not at liberty to add language to the plain
terms of a statute to restrict its meaning.!!

Neb. Rev. Stat. § 25-1912(1) (Reissue 2016) provides that
an appeal is perfected and the appellate court has jurisdiction
when a notice of appeal is properly filed within 30 days of the
entry of the judgment, decree, or final order. Subsection (4) of
§ 25-1912 states:

Except as otherwise provided in subsection (3) of this
section . . . an appeal shall be deemed perfected and the
appellate court shall have jurisdiction of the cause when
such notice of appeal has been filed and such docket fee
deposited in the office of the clerk of the district court,
and after being perfected no appeal shall be dismissed
without notice, and no step other than the filing of such
notice of appeal and the depositing of such docket fee
shall be deemed jurisdictional.
(Emphasis supplied.)
Section 25-1912(3) provides for termination of the 30-day
period through a timely motion to alter or amend. It states in
this regard:
The running of the time for filing a notice of appeal shall
be terminated as to all parties . . . (b) by a timely motion
to alter or amend a judgment under section 25-1329, . . .
and the full time for appeal fixed in subsection (1) of this
section commences to run from the entry of the order rul-
ing upon the motion filed pursuant to subdivision (a), (b),
or (c) of this subsection.

(Emphasis supplied.) Thus, under § 25-1912(3), the time to

appeal to this court begins anew after the motion to alter or

amend is disposed of."?

10 State v. Frederick, 291 Neb. 243, 864 N.W.2d 681 (2015).
" Id.

12 See, Clarke v. First Nat. Bank of Omaha, 296 Neb. 632, 895 N.W.2d 284
(2017); Gebhardt v. Gebhardt, 16 Neb. App. 565, 746 N.W.2d 707 (2008).
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The only express limitation to this exception within our
statutes governing appellate jurisdiction is that the motion to
alter or amend be as described by Neb. Rev. Stat. § 25-1329
(Reissue 2016). Section 25-1329 states in full:

A motion to alter or amend a judgment shall be filed
no later than ten days after the entry of the judgment.
A motion to alter or amend a judgment filed after the
announcement of a verdict or decision but before the
entry of judgment shall be treated as filed after the entry
of judgment and on the day thereof.

[11] This statutory description of the motion to alter or
amend does not include any requirement that the motion be
accompanied simultaneously by a notice of hearing before
the district court. Under the plain language of our jurisdic-
tional statutes, to terminate the 30-day period for filing a
notice of appeal, the motion to alter or amend needs to be filed
within 10 days after the entry of the judgment. In this case,
it was.

And the district court accepted Lombardo’s motion to alter
or amend as filed—despite Lombardo’s failure to timely set a
hearing date under local district court rule 4-2(B)(1). The court
specifically rejected Sedlacek’s contention that the motion
was fatally defective and should not be recognized as filed,
for the reason that Lombardo had not simultaneously obtained
a date for its hearing.

We find no error in the court’s ruling. Indeed, local district
court rule 4-2(B)(1) does not by its plain language purport to
set forth the requirements of a motion itself. Rather, the rule
requires that the party filing a motion obtain a date for hearing
on the motion when the motion is filed. It states in relevant
part that “[a]t the time of making said filing, the party shall
obtain a date for hearing thereon . . ..”

Sedlacek points to no rule stating the consequences of fail-
ing to abide by local district court rule 4-2(B)(1). Moreover,
district courts have discretion to excuse procedural court
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rules.” An abuse of discretion occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence.'* We find no reason to conclude that the district
court abused its discretion in accepting Lombardo’s motion to
alter or amend as properly filed and under the court’s consid-
eration until its ruling on January 17, 2017.

Sedlacek’s reliance on Neb. Rev. Stat. § 25-910 (Reissue
2016) does not alter our analysis. Section 25-910 merely
outlines the required written content of a notice of a motion
“[w]here notice of a motion is required . . . .” It does not state
that the motion must be filed simultaneously with a notice of
hearing. Moreover, § 25-910 is not cross-referenced by our
statutes governing appellate jurisdiction.

The 30-day period for filing a notice of appeal was termi-
nated until Lombardo’s motion to alter or amend (filed with
the district court within 10 days of the judgment as required
by § 25-1329) was disposed of. Then, a new 30-day period
began. Lombardo filed his notice of appeal within 30 days
of the January 17, 2017, order denying his motion to alter or
amend. Therefore, the current appeal is timely and we have
jurisdiction to consider the merits of Lombardo’s assignments
of error.

2. SUMMARY JUDGMENT

While Lombardo’s pro se brief touches upon many top-
ics, we consider only arguments that were both specifically
assigned and specifically argued in the appellate brief."”
Broadly, Lombardo presents three assertions of error that
were both assigned and argued. First, he asserts that the dis-
trict court erroneously relied on an affidavit not in evidence
in its various rulings, including granting summary judgment

13 See Houser v. American Paving Asphalt, ante p. 1,907 N.W.2d 16 (2018).
" Putnam v. Scherbring, supra note 1.
15 See Bellino v. McGrath North, 274 Neb. 130, 738 N.W.2d 434 (2007).
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in Sedlacek’s favor. Second, Lombardo argues that he was
unfairly hampered in the amount of discovery permitted before
the court ruled on the summary judgment motion, by limit-
ing its continuance to finding an expert and refusing to grant
Lombardo’s motion to compel discovery. Third, Lombardo
asserts that he was prejudiced at the summary judgment hear-
ing by the district court’s allegedly erroneous ruling on his
offer of exhibit 35, and its failure to grant his motion for a
protective order under HIPAA.

(a) Affidavit “Not in Evidence”

We find no merit to Lombardo’s contention that Sedlacek’s
affidavit, stating he met the applicable standard of care, was
not in evidence. It is true, as Lombardo points out, that unless
the affidavit is marked, offered, and accepted, it does not
become part of the record and cannot be considered by the trial
court as evidence.'® But, fortunately for Sedlacek, the May 2,
2016, affidavit, in which Sedlacek averred he met the appli-
cable standard of care, was offered into evidence by Lombardo
as part of exhibit 23. Lombardo’s affidavit did not purport
to attach Sedlacek’s affidavit for a limited purpose. And the
district court admitted exhibit 23 into evidence without any
restriction on its use. Lombardo’s “Objection,” at exhibit 34,
to the affidavit, on the ground that it was vague and relied on
hearsay, was untimely.

Accordingly, Sedlacek’s May 2, 2016, affidavit was part of
the record and was properly considered by the district court
as evidence. Most importantly, the court properly relied upon
Sedlacek’s affidavit, which was submitted during the June 13
summary judgment hearing, in granting summary judgment in
favor of Sedlacek.

(b) Limited Continuance
We equally find no merit to Lombardo’s claim that the court
erred in deciding Sedlacek’s motion for summary judgment

16 Altaffer v. Majestic Roofing, 263 Neb. 518, 641 N.W.2d 34 (2002).
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without allowing Lombardo adequate time for discovery to
rebut Sedlacek’s prima facie case.

[12] Lombardo asserts that pursuant to § 25-1335, the
court should have refused Sedlacek’s motion for summary
judgment or granted Lombardo a continuance on the hearing
of the motion, in order to permit affidavits to be obtained,
depositions to be taken, or discovery to be had. The purpose
of § 25-1335 is to provide a safeguard against an improvident
or premature grant of summary judgment.!” Section 25-1335
provides:

Should it appear from the affidavits of a party oppos-
ing the motion that he cannot for reasons stated present
by affidavit facts essential to justify his opposition, the
court may refuse the application for judgment or may
order a continuance to permit affidavits to be obtained
or depositions to be taken or discovery to be had or may
make such other order as is just.

[13] We have said that the affidavit in support of relief
under § 25-1335 need not contain evidence going to the
merits of the case,'® but it must contain a reasonable excuse
or good cause, explaining why a party is presently unable to
offer evidence essential to justify opposition to the motion
for summary judgment.'” We have cited with approval case
law holding that the affidavit must show how additional time
will enable the party to rebut a summary judgment movant’s
allegation that no genuine issue of material fact exists for
disposition by trial.*® The affidavit should specifically identify
the relevant information that will be obtained with additional

7 Gaytan v. Wal-Mart, supra note 4; Wachtel v. Beer, supra note 4.

8 See, Gaytan v. Wal-Mart, supra note 4; Dresser v. Union Pacific RR. Co.,
282 Neb. 537, 809 N.W.2d 713 (2011); Wachtel v. Beer, supra note 4.

¥ Id.

20 See Wachtel v. Beer, supra note 4, citing Patty Precision v. Brown &
Sharpe Mfg. Co., 742 F.2d 1260 (10th Cir. 1984).



- 417 -

299 NEBRASKA REPORTS
LOMBARDO v. SEDLACEK
Cite as 299 Neb. 400

time and indicate some basis for the conclusion that the sought
information actually exists.?!

Generally, the control of discovery is a matter for judicial
discretion.”?> A court’s grant or denial of a continuance and
other judicial action authorized by § 25-1335 is likewise within
the discretion of the trial court, whose ruling will not be dis-
turbed on appeal in the absence of an abuse of discretion.?

We first note that the court did, in fact, grant Lombardo
relief under § 25-1335 in the form of a 90-day continu-
ance for Lombardo to find an expert witness. Nevertheless,
Lombardo argues that the court abused its discretion in so
limiting the relief and in not allowing Lombardo more time for
discovery without a designated expert. In particular, Lombardo
argues he should have been allowed more time in order to
depose Sedlacek.

In his affidavit in support of relief under § 25-1335,
Lombardo claimed he did not have all the medical records,
certain records appeared to contain misrepresentations or fab-
rications of facts, and portions of the records were illegible.
He averred that he needed to depose Sedlacek “in order to
understand more about why the records contain the false
information.”

But none of the allegations in Lombardo’s affidavit pre-
sented a likelihood that additional time for discovery, with-
out designating an expert, would allow Lombardo to rebut
Sedlacek’s prima facie case for summary judgment. As the
district court repeatedly explained, Lombardo needed an expert
witness in order to do that.

[14] At the summary judgment stage, it is well settled
that a physician’s self-supporting affidavit suffices to make

21 See id., citing VISA Intern. Service v. Bankcard Holders, 784 F.2d 1472
(9th Cir. 1986).

22 See, Putnam v. Scherbring, supra note 1; Gallner v. Hoffman, 264 Neb.
995, 653 N.W.2d 838 (2002).

3 See, Gaytan v. Wal-Mart, supra note 4; Wachtel v. Beer, supra note 4.
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a prima facie case that the physician did not commit medical
malpractice.** Sedlacek’s affidavit thus shifted the burden to
Lombardo to produce admissible contradictory evidence rais-
ing a genuine issue of material fact.

And, in medical malpractice cases, expert testimony by
a medical professional is normally required to establish the
standard of care and causation under the circumstances.
Therefore, once the defendant physician in a malpractice case
states that he or she has met the standard of care, the plaintiff
must normally present expert testimony to show that a material
issue of fact exists preventing summary judgment.?”’

[15] There are only very limited exceptions to the require-
ment of expert testimony to rebut a prima facie case by a
physician stating that he or she met the standard of care,
where the alleged negligence and the causal link to the plain-
tiff’s injuries are presumed to be within the comprehension of
laymen.?® Lombardo does not argue, however, that any such
exception to the need for expert testimony applies to the facts
of his case.

Lombardo’s argument instead is that Sedlacek’s own
statements might have created a material issue of fact, had
Lombardo been given additional time to depose him. While a
defendant physician’s own statements can be used to create a
material issue of fact in a medical malpractice case,?® specula-
tion that such statements might be obtained is a poor indica-
tion that the sought information actually exists. Furthermore,

24 See Thone v. Regional West Med. Ctr., 275 Neb. 238, 745 N.W.2d 898
(2008).

% See id.
26 Simon v. Drake, 285 Neb. 784, 829 N.W.2d 686 (2013).

27 See Cerny v. Longley, 270 Neb. 706, 708 N.W.2d 219 (2005). See, also,
e.g., Wagner v. Pope, 247 Neb. 951, 531 N.W.2d 234 (1995).

8 See Thone v. Regional West Med. Ctr., supra note 24.

2 See, Fossett v. Board of Regents, 258 Neb. 703, 605 N.W.2d 465 (2000);
Healy v. Langdon, 245 Neb. 1, 511 N.W.2d 498 (1994).
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Lombardo’s affidavit failed to present good cause as to why he
had not deposed Sedlacek before the June 13, 2016, hearing, at
which discovery was stayed.

The district court did not abuse its discretion in granting
only limited relief under § 25-1335, in the form of a 90-day
continuance of the summary judgment hearing in order for
Lombardo to obtain an expert witness.

Relatedly, the district court did not err in refusing to enter-
tain Lombardo’s motion to compel discovery until the sum-
mary judgment hearing, unless Lombardo designated an expert
witness stating the need for further discovery.

Nor did the court err in ultimately denying Lombardo’s
motion to compel when Lombardo failed to designate an expert
witness by September 13, 2016.

(c) Evidence Not Admitted at
Summary Judgment Hearing

Lastly, Lombardo argues that he was prejudiced in his abil-
ity to present a material issue of fact at the summary judgment
hearing by virtue of the court’s refusal to enter exhibit 35 into
evidence and its denial of Lombardo’s motion for a protec-
tive order.

Lombardo argues that exhibit 35, containing Sedlacek’s
responses to Lombardo’s first set of requests for admission,
would have created a material issue of fact if the court had
admitted it into evidence. Specifically, he asserts that the court
should have recognized as admitted, under § 6-336, several
“unanswered” requests for admission. These allegedly admitted
allegations would, according to Lombardo, have established
that Sedlacek breached his “duty as physician to establish a
thorough and accurate medical history.”?°

Section 6-336 states in relevant part, “The matter is admit-
ted unless, within thirty days after service of the request, or
within such shorter or longer time as the court may allow,

30 Brief for appellant at 31.
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the party to whom the request is directed serves upon the
party requesting the admission a written answer or objection
addressed to the matter . . . .” (Emphasis supplied.) Matters
admitted pursuant to § 6-336 are a proper basis for a sum-
mary judgment.’!

Section 6-336 is self-enforcing but not self-executing.’? It
requires that a party, claiming another party’s admission by
failure to respond properly to a request for admission, must
prove service of the request for admission and the served
party’s failure to answer or object to the request and must sub-
sequently offer the request for admission as evidence.*® If the
necessary foundational requirements are met and no motion is
sustained to withdraw an admission, the trial court is obligated
to give effect to the provisions of § 6-336.%

While Lombardo’s affidavit in exhibit 35 proved service,
he did not demonstrate Sedlacek’s failure to object to the
request. Exhibit 35 demonstrated that Sedlacek had objected
to the unanswered requests as vague, unclear as to time and
place, sought conclusions of law, sought conclusions as to the
impressions of others, were unintelligible, and/or contained
compound questions. Lombardo did not take issue below with
the fact that the objections referred to several requests simulta-
neously, nor did he take issue with the form of the objections
in his appellate brief.

[16] In a civil case, the admission or exclusion of evidence
is not reversible error unless it unfairly prejudiced a substan-
tial right of the complaining party.’*> We conclude that even

31 Wilson v. Misko, 244 Neb. 526, 508 N.W.2d 238 (1993).

32 See, U.S. Bank Nat. Assn. v. Peterson, 284 Neb. 820, 823 N.W.2d 460
(2012); Tymar v. Two Men and a Truck, 282 Neb. 692, 805 N.W.2d 648
(2011); Wibbels v. Unick, 229 Neb. 184, 426 N.W.2d 244 (1988).

¥

3% U.S. Bank Nat. Assn. v. Peterson, supra note 32; Conley v. Brazer, 278
Neb. 508, 772 N.W.2d 545 (2009).

35 In re Estate of Clinger, 292 Neb. 237, 872 N.W.2d 37 (2015).
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had the court admitted exhibit 35 into evidence, there would
not have been matters admitted under § 6-336. Moreover,
Lombardo fails to explain how the requests for admission,
which were largely in hypothetical form, would have created
a material issue of fact even if deemed admitted. We find no
prejudicial error in the court’s ruling on exhibit 35.

Lombardo also claims that he was prejudiced by the court’s
refusal to grant his motion for a protective order under HIPAA.
He claims that he could not offer his medical records as evi-
dence at the summary judgment hearing, because they were
not properly protected.

Lombardo fails to point to what provision of HIPAA requires
such a protective order or to any case law supporting his right
to a protective order. And even if Lombardo had entered his
medical records into evidence, they would not have created
a material issue of fact. We agree with the district court that
in order to create a material issue of fact, Lombardo needed
to submit an expert’s opinion that Sedlacek had breached the
applicable standard of care. Thus, again, we find no prejudi-
cial error in the court’s order denying Lombardo’s motion for
a protective order.

VI. CONCLUSION

The district court did not err in continuing the summary
judgment hearing for only the limited purpose of giving
Lombardo more time to hire an expert witness. The court did
not err in relying on Sedlacek’s affidavit in which he averred
that he had met the applicable standard of care. And Lombardo
was not prejudiced by the court’s refusal to enter exhibit 35
into evidence at the summary judgment hearing or by its denial
of Lombardo’s motion for a protective order under HIPAA.

AFFIRMED.
WRIGHT and KELCH, JJ., not participating.
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BUTLER COUNTY LANDFILL, INC., APPELLEE,
V. BUTLER COUNTY BOARD OF
SUPERVISORS, APPELLANT.

908 N.W.2d 661

Filed March 23, 2018.  No. S-17-276.

1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question
which does not involve a factual dispute is determined by an appellate
court as a matter of law, which requires the appellate court to reach a
conclusion independent from the lower court’s decision.

2. Jurisdiction: Appeal and Error. Before reaching the legal issues
presented for review, it is the duty of an appellate court to determine
whether it has jurisdiction over the matter before it.

3. : . Where a lower court lacks subject matter jurisdiction to
adjudicate the merits of a claim, issue, or question, an appellate court
also lacks the power to determine the merits of the claim, issue, or ques-
tion presented to the lower court.

4. Political Subdivisions: Final Orders: Appeal and Error. A district
court order setting aside, annulling, vacating, or reversing a siting
approval decision in a review pursuant to Neb. Rev. Stat. § 13-1712
(Reissue 2012) is a final order.

5. Jurisdiction: Appeal and Error. An appellate court and the tribu-
nal appealed from do not have jurisdiction over the same case at the
same time.

6. Political Subdivisions: Jurisdiction: Time: Appeal and Error. A
failure to comply with the requirement under Neb. Rev. Stat. § 13-1712
(Reissue 2012) to petition for a hearing before the district court within
60 days after notice of the siting body’s decision deprives the district
court of jurisdiction to review a siting approval decision.

Appeal from the District Court for Butler County: Mary C.
GILBRIDE, Judge. Appeal dismissed.
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Robert H. Epstein and Ryan C. Hardy, of Spencer Fane,
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HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

The Butler County Board of Supervisors (the Board)
appeals from the order of the district court for Butler County
which reversed the Board’s decision to deny an application by
Butler County Landfill, Inc. (BCL), to expand its solid waste
disposal landfill area located in Butler County, Nebraska. We
conclude that the district court lacked jurisdiction to enter
the February 7, 2017, order from which this appeal is taken
and that, consequently, we lack jurisdiction over this appeal.
We therefore vacate the district court’s order and dismiss
this appeal.

STATEMENT OF FACTS

BCL, a wholly owned subsidiary of Waste Connections
of Nebraska, Inc., operates a solid waste landfill located in
Butler County near David City, Nebraska. The landfill has
been in existence since 1986, and an expansion of the landfill
was approved in 1992 which allowed it to accept solid waste
from other counties. The record indicates that by 2015, BCL
was accepting solid waste from 15 to 20 counties in eastern
Nebraska and some additional counties outside Nebraska.

BCL determined that it needed to expand the solid waste
landfill area in Butler County. Neb. Rev. Stat. §§ 13-1701
to 13-1714 (Reissue 2012) are the statutes that govern sit-
ing approval procedures for solid waste disposal areas and
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solid waste processing facilities. These statutes indicate that if
denied, an applicant for siting approval can reapply after the
passage of 2 years. See § 13-1711.

As required by § 13-1702, BCL filed a request for siting
approval with the Board on July 6, 2015. In its request, BCL
asserted, inter alia, that as the scope of the area it served has
expanded, the amount of solid waste it accepted had increased.
BCL asserted that in the mid-1990’s, it had accepted approxi-
mately 100,000 tons of solid waste per year; that by 2015, it
accepted approximately 550,000 tons of solid waste per year;
and that it projected that by 2020, it would receive 800,000
tons of solid waste per year. The size of the expanded landfill
approved in 1992 was 144.79 acres. In the July 6 request, BCL
sought approval to further expand into a 160-acre parcel of
land it had purchased that was contiguous to the south side of
its existing landfill.

As required by § 13-1706, the Board, on October 28, 2015,
held a public hearing on BCL’s request. Part of the purpose of
a public hearing under § 13-1706 is to “develop a record suf-
ficient to form the basis of an appeal of the decision.” At the
public hearing, the Board heard testimony by representatives
of BCL and by members of the public, including those who
favored and those who opposed BCL’s request.

Following the public hearing and a written comment period
which served to supplement the record of the public hearing,
the Board met on December 14, 2015, to deliberate BCL’s
request. At that meeting, the Board considered, inter alia, the
statutory criteria for siting approval set forth in § 13-1703,
which provides that “[s]iting approval shall be granted only
if the proposed area or facility meets all of” six specified
criteria. The record of the deliberations shows that the Board
considered in turn whether each criterion had been shown.
At the end of the Board’s discussion of each criterion, a poll
was taken of the seven supervisors as to whether each super-
visor thought that specific criterion had been met. Based on
the polling of supervisors during the meeting, all supervisors
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agreed that three of the six criteria had been met, and all
supervisors agreed that one criterion had not been met. With
respect to the two remaining criteria, the votes were split,
with a majority voting in each case that the criteria had not
been met.

At the end of the discussion, based on the polling as to
each criterion, a supervisor moved to deny the application,
another supervisor seconded the motion, and the Board unani-
mously voted to deny the application. The supervisors there-
after signed a document titled “Decision Regarding Siting
Approval,” which set forth the procedures that had been fol-
lowed with regard to BCL’s application and which concluded
that “[bJased upon the finding that [BCL] has failed to meet
all criteria required to be met under [§] 13-1703 it was moved

. and seconded . . . that the [BCL application] be denied.
Upon roll call vote, the motion was unanimously passed.” This
December 14, 2015, written decision did not specify which
criteria were not met and did not further set forth reasons for
the decision.

On February 10, 2016, BCL filed a petition in the district
court for Butler County seeking judicial review, pursuant to
§ 13-1712, of the Board’s denial of its siting application. At
a hearing on the petition held on March 21, the district court
received into evidence a transcript of the public hearing held
October 28, 2015; the exhibits received at the public hearing; a
transcript of the Board’s December 14, 2015, meeting; and the
Board’s decision dated December 14, 2015.

After an additional hearing, the district court on June 17,
2016, filed a journal entry in which it referred to § 13-1712,
which requires that “the district court shall consider the writ-
ten decision and reasons for the decision of the . . . county
board and the transcribed record of the hearing held pursu-
ant to [§] 13-1706.” The court concluded that in addition to
a written decision and a transcript of the public hearing, the
statute required the Board to “make a written statement of the
reasons for its decision.” The court stated that in this case, the
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Board “simply found that [BCL] had failed to demonstrate the
statutory requirements but did not specify any of its reasons
for reaching that conclusion.” Although the district court’s
jurisdiction was conferred under § 13-1712, rather than under
the Administrative Procedure Act, the court cited cases under
the Administrative Procedure Act regarding a failure “to make
findings of fact and conclusions of law.” The court concluded
its June 17 journal entry with the following paragraph, which
was titled “Remand”:

The failure of the [BJoard to make specific fact find-
ings as required by statute, necessitates that the order
entered December 14, 2015 be set aside and the matter
remanded to the . . . Board . . . with directions to make
findings of fact supporting the order which they shall
issue within thirty days of this remand.

For completeness, we note that because we lack jurisdiction
over this appeal, we make no comment regarding the cor-
rectness of the district court’s reading of the requirements of
§ 13-1712.

On July 14, 2016, the Board filed in the district court a
“Notice of Compliance” stating that it had complied with
the court’s order. The Board attached to the filing a certi-
fied copy of a resolution passed by the Board on July 13
in which it stated that it had denied BCL’s application by
a unanimous vote and that it was adopting findings of fact
“in further support of its denial” of BCL’s application. In a
document attached to the resolution, the Board stated that
the supervisors unanimously determined that BCL satisfied
three criteria, that the supervisors unanimously determined
that BCL failed to satisfy one criterion, and that a majority of
the supervisors determined that BCL failed to satisfy the two
remaining criteria. The Board set forth its reasons for each of
these determinations.

After the Board adopted the resolution on July 13, 2016,
BCL did not file a new petition for judicial review pursuant
to § 13-1712. Nevertheless, after the Board filed its notice of
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compliance, the district court held a hearing on October 25 and
received briefing. At the conclusion of the hearing, the court
stated that it was taking the matter under advisement.

On February 7, 2017, the district court filed an order in
which it reversed the Board’s decision to deny the application
and remanded the matter to the Board with directions for the
Board to approve BCL’s application. In the February 7 order,
the court specifically addressed each of the three criteria that
the Board or a majority of the Board had determined BCL
had not met. The court cited evidence from the record and
determined as to each criterion that the Board’s finding that
the criterion was not met was in error. The court concluded
that the Board’s denial of BCL’s application “was not based
on competent evidence in the record, was contrary to law and
was arbitrary and capricious.” The court further concluded that
based on the application, the record, and the relevant evidence,
the Board should have approved BCL’s application. The court
therefore reversed the Board’s order denying BCL’s applica-
tion and remanded the matter to the Board with directions to
approve the application.

The Board appeals the February 7, 2017, order.

ASSIGNMENT OF ERROR
The Board claims that the district court erred when it deter-
mined that the Board acted arbitrarily and capriciously when it
denied BCL’s application.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter
of law, which requires the appellate court to reach a conclu-
sion independent from the lower court’s decision. Campbell v.
Hansen, 298 Neb. 669, 905 N.W.2d 519 (2018).

ANALYSIS
[2,3] Before reaching the legal issues presented for review,
it is the duty of an appellate court to determine whether it has
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jurisdiction over the matter before it. Rafert v. Meyer, 298 Neb.
461, 905 N.W.2d 30 (2017). Where a lower court lacks subject
matter jurisdiction to adjudicate the merits of a claim, issue, or
question, an appellate court also lacks the power to determine
the merits of the claim, issue, or question presented to the
lower court. Kozal v. Nebraska Liquor Control Comm., 297
Neb. 938, 902 N.W.2d 147 (2017).

Prior to our moving this case to our docket, the Nebraska
Court of Appeals conducted a jurisdictional review. Following
that review, the Court of Appeals issued an order to show
cause in which it stated that a question existed “as to how BCL
came back before the District Court following the court’s June
17[, 2016,] order vacating the December 14, 2015 decision and
remand back to the Board.” The Court of Appeals stated that
there was no indication in the record on appeal that BCL had
filed a new petition in the district court after the Board issued
its findings of fact and restated its decision to deny BCL’s
application. The Court of Appeals further stated that there was
a question whether a second petition was necessary given the
nature of the district court’s remand. In its response to the
order to show cause, BCL conceded that no second petition
had been filed, but BCL asserted that a second petition was
not necessary. Based on BCL’s response, the Court of Appeals
directed the parties “to include and address in their briefs the
issue of whether a second petition was required following
the District Court’s order requiring the Board to make find-
ings of facts and the Board’s subsequent compliance with the
Court’s order.”

The parties briefed the jurisdictional issue, and we granted
BCL’s petition to bypass the Court of Appeals. We now con-
sider the jurisdictional issue. As explained below, we conclude
that we do not have jurisdiction over this appeal, because the
district court did not have jurisdiction when it entered the
February 7, 2017, order, from which the Board appeals. The
district court’s June 17, 2016, order returned jurisdiction to
the Board, and the district court was divested of jurisdiction.
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After the Board acted on the district court’s order, BCL took
no action to again vest jurisdiction in the district court, and
as a consequence, the district court’s rulings after its June 17
remand were issued without authority.

As noted above, BCL filed a timely petition under § 13-1712
for the district court to review the Board’s December 14, 2015,
order denying BCL’s application. The district court took action
on that petition on June 17, 2016, when it determined that
the Board had failed to make specific written findings of fact
which the court believed were required by statute. The court
thereby effectively concluded that the Board’s order did not
conform to the law. The court therefore ordered the Board’s
December 14, 2015, order to be “set aside and the matter
remanded to the . . . Board . . . with directions to make findings
of fact supporting the order which they shall issue within thirty
days of this remand.” In the order, the district court “set aside”
the Board’s order and remanded the matter to the Board for
further action, but the district court did not explicitly purport
to reserve jurisdiction in itself.

After the Board complied with the order and filed its notice
of compliance in the district court, the parties and the district
court proceeded upon the apparent assumption that the district
court had acquired jurisdiction at the time BCL had filed its
petition for review of the December 14, 2015, order and that
the district court continued to exercise jurisdiction. Given
certain inferences in the language of the June 17, 2016, order,
this assumption might have seemed reasonable; on remand, the
Board acted within the timeframe set forth by the court in the
June 17 order, and the court promptly continued with proceed-
ings in the case after the Board gave notice of its compliance.
However, the assumption does not comport with the facts or
applicable law, and we must therefore determine in this case
which body—the district court or the Board—had jurisdiction
at what time.

[4] We note first that the court in the June 17, 2016,
order stated that the Board’s failure to make findings of fact
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“necessitate[d] that the order entered December 14, 2015 be
set aside and the matter remanded” to the Board. Black’s Law
Dictionary 1580 (10th ed. 2014) defines “set aside” as “to
annul or vacate (a judgment, order, etc.).” It has been stated
that in an appeal to the district court by petition in error
pursuant to Neb. Rev. Stat. §§ 25-1901 to 25-1908 (Reissue
2016), a judgment of the district court reversing an inferior
tribunal is a final order. See County of Douglas v. Burts, 2
Neb. App. 90, 507 N.W.2d 310 (1993) (citing Tootle, Hosea
& Co. v. Jones, 19 Neb. 588, 27 N.W. 635 (1886)). We simi-
larly conclude that a district court order setting aside, annul-
ling, vacating, or reversing a siting approval decision in a
review pursuant to § 13-1712 is a final order. In Tri-County
Landfill v. Board of Cty. Comrs., 247 Neb. 350, 526 N.W.2d
668 (1995), we held that in conformity with Neb. Rev. Stat.
§ 25-1911 (Reissue 2016), in an appeal of a siting approval
case under §§ 13-1701 to 13-1714, a judgment rendered
or final order made by the district court may be reversed,
vacated, or modified for errors appearing on the record.
Applying the foregoing principles of law, the district court’s
June 17, 2016, order, which vacated the Board’s decision,
was a judgment under § 13-1712, and when it was not timely
appealed, it became final.

In further support of our jurisdictional analysis, we note
that the district court remanded the matter to the Board, and
when the Board entered an order in compliance with the order
of remand, the district court lost its power to further modify
its order and, by extension, lost its power to act on this case.
We have said:

The jurisdiction of the supreme court over its own
judgments and orders is, in general, the same as that
of any other court of record, and hence it may alter or
modify such judgments or orders and correct its mandates
accordingly at any time during the term at which they
are rendered, unless its mandate has been filed and acted
upon in the lower court prior to the end of the term.
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Horton v. State, 63 Neb. 34, 38, 88 N.W. 146, 147 (1901).
Likewise, when the district court remands a matter and the
body to which the matter was remanded acts on that order, the
district court’s power to modify its order ceases. See County of
Douglas v. Burts, supra.

[5] Finally, we observe that it would be inconsistent with
our jurisprudence for the Board and the district court to have
jurisdiction over the matter at the same time. As a general
proposition, an appellate court and the tribunal appealed from
do not have jurisdiction over the same case at the same time.
Currie v. Chief School Bus Serv., 250 Neb. 872, 553 N.W.2d
469 (1996). See State Bank of Beaver Crossing v. Mackley,
118 Neb. 734, 735, 226 N.W. 318, 318 (1929) (“[i]t is not
conceivable that both the supreme court and the district court
could at the same time have jurisdiction of this cause”). See,
also, County of Douglas v. Burts, supra. We find this concept
to be applicable as between the tribunal that tries a matter
and the court that reviews or hears appeals from that tribu-
nal’s decisions. In this case, the Board acted like a tribunal
with regard to the siting approval decision under §§ 13-1701
to 13-1714.

[6] Returning to the facts in this case, the Board filed its
decision to deny BCL’s application on December 14, 2015,
and BCL vested jurisdiction in the district court when it filed
its petition for review pursuant to § 13-1712. The district
court lost jurisdiction when it set aside the Board’s order
and remanded the matter to the Board on June 17, 2016.
The Board necessarily had jurisdiction on July 13, when it
adopted the resolution of that date. The record shows, and
BCL concedes, that after the Board adopted the resolution
on July 13, BCL did not within 60 days after notice of the
decision file a new petition for a hearing before the district
court, as required under § 13-1712. We hold that a failure to
comply with the requirement under § 13-1712 to petition for
a hearing before the district court within 60 days after notice
of the siting body’s decision deprives the district court of
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jurisdiction to review a siting approval decision. See, simi-
larly, Schaffer v. Cass County, 290 Neb. 892, 863 N.W.2d 143
(2015) (determining that failure to file appeal within 30 days
of judgment or final order as required for review on petition in
error under § 25-1901 deprives district court of jurisdiction to
hear appeal). We note that § 13-1712 specifically requires “the
applicant” to file a petition; hence, the Board’s act of filing its
notice of compliance in the district court on July 14 could not
satisfy the requirement under § 13-1712 that “the applicant
. . . petition for a hearing.” We reject any suggestion that the
Board’s filing of its notice of compliance in the district court
caused the district court to reacquire jurisdiction after it had
remanded the matter to the Board.

As noted above, in Tri-County Landfill v. Board of Cty.
Comrs., 247 Neb. 350, 526 N.W.2d 668 (1995), we held that
pursuant to § 25-1911, in an appeal siting approval case under
§§ 13-1701 to 13-1714, a judgment rendered or final order
made by the district court may be reversed, vacated, or modi-
fied for errors appearing on the record. In an appeal authorized
by § 25-1911, a party must follow the procedural requirements
of Neb. Rev. Stat. § 25-1912 (Reissue 2016), including the
requirement to file a notice of appeal within 30 days of the
district court’s decision, in order to vest jurisdiction in the
appellate courts. The notice of appeal in this case was filed in
the district court on March 3, 2017. Such notice was obviously
not timely to give this court jurisdiction to review the June 17,
2016, order. Instead, the notice of appeal purports to appeal
from the district court’s February 7, 2017, order. However,
because the district court did not have jurisdiction to enter
that order, we consequently do not have jurisdiction to hear
this appeal.

When an appellate court is without jurisdiction to act, the
appeal must be dismissed. Kozal v. Nebraska Liquor Control
Comm., 297 Neb. 938, 902 N.W.2d 147 (2017). However, an
appellate court has the power to determine whether it lacks
jurisdiction over an appeal because the lower court lacked
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jurisdiction to enter the order; to vacate a void order; and, if
necessary, to remand the cause with appropriate directions. /d.
Having determined that we lack jurisdiction over this appeal,
we vacate the district court’s February 7, 2017, order, which
the district court was without jurisdiction to enter, and we
remand the cause to the district court with directions to dismiss
for lack of jurisdiction.

CONCLUSION

On June 17, 2016, the district court “set aside” the Board’s
December 14, 2015, decision denying BCL’s siting application
and remanded the matter to the Board to make findings of
fact. As a result of this order, jurisdiction was returned to the
Board. After the Board acted on the remand, no petition was
filed that would have again vested the district court with juris-
diction. We therefore conclude that the district court lacked
jurisdiction to enter the February 7, 2017, order appealed in
this case, and consequently, we lack jurisdiction over this
appeal. As a result, we vacate the district court’s February 7,
2017, order and dismiss this appeal.

APPEAL DISMISSED.
KELcH, J., not participating in the decision.
WRIGHT, J., not participating.
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determine whether it lacks jurisdiction over an appeal because the lower
court lacked jurisdiction to enter the order; to vacate a void order; and,
if necessary, to remand the cause with appropriate directions.
Pleadings: Words and Phrases. In a legal action, the function of a
motion is not to initiate new litigation, but to bring before the court for
ruling some material but incidental matter arising in the progress of the
case in which the motion is filed.

Jurisdiction. Jurisdiction over a motion is dependent upon the court’s
having jurisdiction over the case in which the motion is filed.

_. A court has jurisdiction to issue orders on motions pertaining to
incidental matters within the scope of the action over which the court
has jurisdiction.

Actions: Jurisdiction. A court lacks subject matter jurisdiction to hear
motions that seek an order granting relief beyond the scope of the action
at hand unless the motion is authorized by statute. A litigant must file a
new action when seeking such relief.

Actions: Words and Phrases. An action is a distinct and separate
court proceeding, governed by separate pleadings and requiring a sepa-
rate process.

Courts: Appeal and Error. A higher court is not bound by a precedent
of an inferior court under the doctrine of stare decisis.

. The doctrine of stare decisis does not require a court to
blindly perpetuate its prior interpretation of the law if it concludes the
prior interpretation was clearly incorrect.
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Appeal from the District Court for Lancaster County, JOHN
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dismissed.
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FuNke, JJ.

FuNke, J.
I. INTRODUCTION

Kaitlyn N. Coble filed a motion to seal the record of
her citation for two misdemeanors which were subsequently
dismissed. The county court overruled Coble’s motion, and
the district court affirmed. We conclude that Coble’s motion
was not authorized by statute and that thus, the county court
lacked jurisdiction to consider the motion. As a result, the
district court and this court lack jurisdiction to review the
merits of the county court’s order. We do not reach the merits
of whether Coble would be entitled to have her record sealed
were she to use a proper procedure. We vacate the county
court and district court orders and dismiss this appeal.

II. BACKGROUND

In 2013, Coble, who was 18 years of age at the time, was
issued a uniform complaint and citation for two misdemeanors.
After completing a diversion program, the charges were dis-
missed on the city attorney’s motion.

In 2017, Coble filed a motion in the county court for
Lancaster County, under the same case number as her crimi-
nal case, captioned as “Motion to Seal Records.” It requested
that the court issue an “[o]rder making all the records
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associated with this case ‘non-public’ pursuant to Neb. Rev.
Stat. § 29-3523.” The county court issued an order overruling
Coble’s motion.

In doing so, the county court concluded that the proce-
dure utilized by Coble (filing a motion to seal in the criminal
case), in spite of having no basis in Neb. Rev. Stat. § 29-3523
(Reissue 2016), was authorized by the Nebraska Court of
Appeals’ opinion in State v. Blair.'

The court then concluded that Coble was seeking retroactive
application of a recent statutory amendment to § 29-3523, but
the court refused to apply it retroactively because it deemed
the amendment to be a substantive change. The court then
determined that under the version of the statute in effect at the
time of the dismissal of Coble’s charges, the statute applied
only to a “notation of arrest,” not to records of citations. Thus,
the court concluded that Coble was not entitled to the relief
she sought.

Coble appealed to the district court, which generally agreed
with the county court’s analysis and affirmed.

III. ASSIGNMENTS OF ERROR
Coble’s two assignments of error, restated and summarized,
claim that the district court erred by affirming the county
court’s order overruling her motion to seal.

IV. STANDARD OF REVIEW
[1] Determination of a jurisdictional issue which does not
involve a factual dispute is a matter of law which requires an
appellate court to reach its conclusions independent from a
trial court.?

! State v. Blair, 17 Neb. App. 611, 767 N.W.2d 143 (2009).
2 See § 29-3523 (Reissue 2008).

3 Kozal v. Nebraska Liquor Control Comm., 297 Neb. 938, 902 N.W.2d 147
(2017).
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V. ANALYSIS

1. JURISDICTION: FINAL ORDER

[2] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it.*

The State argues that this court lacks appellate jurisdiction
because the county court’s order was not a final, appealable
order. While the county court’s order was a final order, we
conclude that the county court lacked subject matter jurisdic-
tion to enter the order. Thus, we lack jurisdiction to review
the merits of the county court’s order.

[3,4] Final orders and judgments issued by a county court
may be appealed to district court.’ A district court order affirm-
ing, reversmg, or remanding an order or judgment of the
county court is itself a final order that an appellate court has
jurisdiction to review.°

Neb. Rev. Stat. § 25-1902 (Reissue 2016) defines three cat-
egories of final orders:

An order affecting a substantial right in an action,
when such order in effect determines the action and pre-
vents a judgment, and an order affecting a substantial
right made in a special proceeding, or upon a summary
application in an action after judgment, is a final order
which may be vacated, modified or reversed, as provided
in this chapter.’

[5] An order “affecting a substantial right” that is issued
“upon a summary application in an action after judgment”
under § 25-1902 is “an order ruling on a postjudgment motion
in an action.”®

4 1d.

> Neb. Rev. Stat. § 25-2728 (Reissue 2016). See, also, Boyd v. Cook, 298
Neb. 819, 906 N.W.2d 31 (2018).

® Orrv. Knowles, 215 Neb. 49, 337 N.W.2d 699 (1983). See, also, Neb. Rev.
Stat. § 25-1911 (Reissue 2016).

7 See, also, Boyd v. Cook, supra note 5.
8 See Heathman v. Kenney, 263 Neb. 966, 969, 644 N.W.2d 558, 561 (2002).
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Coble sought to seal the record of her citation by filing a
motion in the case in which she had been charged. However,
Coble’s case had been dismissed years earlier, after she com-
pleted a diversion program. Because the case had already been
dismissed, the county court’s order overruling Coble’s motion
was an order ruling on a postjudgment motion.’

[6,7] And the order affects a substantial right. A substantial
right is an essential legal right, not a mere technical right.'’ The
right invoked by Coble was the statutory right to remove the
record of her citation from the public record, no mere technical
right. Thus, the county court’s order on Coble’s motion was
a final order, because it affected a substantial right and was
issued upon a summary application in an action after judgment.

2. L.B. 505

Before addressing the dispositive jurisdictional issue in this
case, we review the recent amendments to § 29-3523 in 2016
Neb. Laws, L.B. 505. Section 29-3523 generally protects cer-
tain criminal history record information and prohibits, subject
to exceptions, the dissemination of this information.

In 2016, the Legislature enacted significant amendments to
§ 29-3523 in L.B. 505. The stated purpose of the enactment
was to “strengthen the privacy provisions of Neb. Rev. Stat.
§29-3523” in order to “protect[] legally innocent Nebraskans
from the stigma of a permanent public criminal record.”!!

While the previous version of the statute applied only to
a “notation of arrest,”'? L.B. 505 amended the statute to pro-
vide that “in the case of an arrest, citation in lieu of arrest, or
referral for prosecution without citation, all criminal history
record information relating to the case shall be removed from

? See id.
10 In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

' Introducer’s Statement of Intent, L.B. 505, 104th Leg., Ist Sess. (Feb. 5,
2015).

12§ 29-3523 (Reissue 2008).
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the public record” as specified by the statute under certain
circumstances, such as a dismissal or acquittal of the crimi-
nal charges.!

L.B. 505 also provides that when criminal charges are filed,
but are then dismissed or the defendant is acquitted, the court
must then “[o]rder that all records, including any information
or other data concerning any proceedings relating to the case

. .7 be sealed and provide notice of the order to relevant
criminal justice agencies.'

3. JURISDICTION: SUBJECT
MATTER JURISDICTION

In this case, we need not reach the merits of whether Coble
is entitled to have the record of her case sealed, because we
conclude that the county court lacked subject matter juris-
diction to reach that question. Coble’s motion to seal sought
relief that went beyond the scope of the original criminal
case in which it was filed, and the motion was not authorized
by statute.

[8,9] Where a lower court lacks subject matter jurisdic-
tion to adjudicate the merits of a claim, issue, or question, an
appellate court also lacks the power to determine the merits
of the claim, issue, or question presented to the lower court.'®
When an appellate court is without jurisdiction to act, the
appeal must be dismissed. However, an appellate court has the
power to determine whether it lacks jurisdiction over an appeal
because the lower court lacked jurisdiction to enter the order;
to vacate a void order; and, if necessary, to remand the cause
with appropriate directions."”

13§ 29-3523(3) (Reissue 2016).

4§ 29-3523(4)(a).

15 See Neb. Rev. Stat. § 29-3509 (Reissue 2016) (defining “[c]riminal justice
agency”).

16 Kozal v. Nebraska Liquor Control Comm., supra note 3.

7 Id.
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Because the county court lacked jurisdiction over Coble’s
motion, the district court and this court lack jurisdiction to
review the merits of the county court’s order.

(a) County Court Lacked
Subject Matter Jurisdiction

The jurisdictional defect in this case is not, as the State
argued, one of finality, but is one of subject matter jurisdic-
tion. The problem stems from the fact that Coble sought relief
by filing a motion in a case that had been dismissed years
earlier—a procedure that has no basis in statute—rather than
utilizing the procedure authorized by statute to enforce the
rights created by § 29-3523 and surrounding sections.'®

[10-13] In a legal action, the function of a motion is not to
initiate new litigation, but to bring before the court for ruling
some material but incidental matter arising in the progress
of the case in which the motion is filed." Jurisdiction over a
motion is therefore dependent upon the court’s having jurisdic-
tion over the case in which the motion is filed.?* A court has
jurisdiction to issue orders on motions pertaining to incidental
matters within the scope of the action over which the court
has jurisdiction.?! But it necessarily follows that a court lacks
subject matter jurisdiction to hear motions that seek an order
granting relief beyond the scope of the action at hand unless

18 See Neb. Rev. Stat. § 29-3528 (Reissue 2016).

19 See State v. McNerny, 239 Neb. 887, 479 N.W.2d 454 (1992). See, also,
generally, D.T. v. W.G., 210 So. 3d 1143 (Ala. Civ. App. 2016); People v.
Picklesimer, 48 Cal. 4th 330, 226 P.3d 348, 106 Cal. Rptr. 3d 239 (2010);
Hickson v. State, 39 Kan. App. 2d 678, 182 P.3d 1269 (2008).

20 See, id.; Mtr. of North Shore Hosp. v. McConico, 39 Misc. 2d 1032,
242 N.Y.S.2d 402 (1963) (cited by this court in State v. McNerny, supra
note 19).

21 See, Morrison v. Patterson, 221 Towa 883, 267 N.W. 704 (1936) (cited by
this court in State v. McNerny, supra note 19); Caperton v. Winston Co.
Fair Ass’n, 169 Miss. 503, 153 So. 801 (1934) (cited by this court in State
v. McNerny, supra note 19).
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the motion is authorized by statute.”? A litigant must file a new
action when seeking such relief.?

Of course, a motion that goes beyond those incidental mat-
ters contained within the scope of a case could be authorized
by statute.?* But in this case, § 29-3523 does not authorize the
filing of a motion to make criminal history record information
nonpublic. And the relief sought by a motion like Coble’s is an
order directed to criminal justice agencies to seal the criminal
history record information. Such relief goes beyond the scope
of the original criminal case over which the county court had
jurisdiction. The county court thus lacked subject matter juris-
diction to issue an order on Coble’s motion to seal.

Not only is there no statutory basis for enforcing the privacy
protections of § 29-3523 by filing a motion, but the Security,
Privacy, and Dissemination of Criminal History Information
Act® (of which § 29-3523 is a part) provides a different pro-
cedure for its enforcement. Section 29-3528 provides that
whenever a state agency or political subdivision, or offi-
cer or employee thereof, fails to comply with the require-
ments of various sections—including § 29-3523—"“any person
aggrieved may bring an action, including but not limited to an
action for mandamus, to compel compliance and such action
may be brought in the district court of any district in which
the records involved are located or in the district court of
Lancaster County.”

[14] Importantly, § 29-3528 authorizes an aggrieved indi-
vidual to “bring an action,” not to file a motion in the criminal
case the record of which he or she seeks to seal. An “action” is

22 See Caperton v. Winston Co. Fair Ass’n, supra note 21.
2 See, id.; Mtr. of North Shore Hosp. v. McConico, supra note 20.

2 See, generally, State v. McNerny, supra note 19; Mtr. of North Shore
Hosp. v. McConico, supra note 20; Morrison v. Patterson, supra note 21;
Caperton v. Winston Co. Fair Ass’n, supra note 21.

25 Neb. Rev. Stat. §§ 29-209, 29-210, 29-3501 to 29-3528, and 81-1423
(Reissue 2016).
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a distinct and separate court proceeding, governed by separate
pleadings and requiring a separate process.’® Thus, the proper
procedure for Coble to enforce her rights under § 29-3523
(assuming she could establish that her criminal history record
information is still in the public record) would be to file a
separate action in district court. But here, Coble did not file a
new action in district court pursuant to § 29-3528, but, instead,
filed a motion in county court in the case that had been ear-
lier dismissed.

Because the relief sought by Coble’s motion exceeded the
scope of her criminal case and was not an incidental mat-
ter therein, and because there was no statutory basis for her
motion, the county court lacked jurisdiction to issue an order
on the motion.

(b) State v. Blair

This conclusion runs headlong into the Court of Appeals’
holding in State v. Blair,”” the case on which Coble relies.
Coble correctly argues that Blair endorsed the procedure she
utilized in seeking to vindicate her rights under § 29-3523—
filing a motion in the case which she sought to seal. But
we conclude that Blair wrongly approved of this procedure,
and we disapprove of it to the extent it is inconsistent with
this opinion.

(i) Overview of Holding in Blair

In Blair, the motion under review was labeled a “motion to
expunge.”?® After the district court granted the defendant post-
conviction relief and ordered a new trial, the county attorney
declined to retry him and dismissed the charges. The defendant
subsequently filed his motion to expunge the record of his
arrest and charges pursuant to § 29-3523. The district court
overruled the motion, and Blair appealed.

26 See In re Interest of D.I., 281 Neb. 917, 799 N.W.2d 664 (2011).
27 State v. Blair, supra note 1.
B Id.



- 444 -

299 NEBRASKA REPORTS
STATE v. COBLE
Cite as 299 Neb. 434

The State argued that the defendant’s appeal of the denial of
his motion to expunge should not be addressed by the Court
of Appeals, because the procedure used by the defendant was
not authorized by § 29-3523. The then-current version of
§ 29-3523(2)(c)—now codified at § 29-3523(3)(c)—required
that a notation of arrest be removed from the public record 3
years after the arrest if charges were filed and then dismissed
by the court or prosecutor. The State argued that this statutory
language “appears to apply automatically and does not autho-
rize a person to file a petition to expunge.””

The Court of Appeals rejected the State’s argument. The
court acknowledged that the statutory language “appears to be
self-executing—specifically, if the conditions fit, a notation of
dismissal shall be made on the defendant’s record.” But it
concluded that “even though [the defendant] did not need to
file a petition to expunge, the fact that he did so does not mean
that [the defendant’s] claim cannot be addressed.”' However,
the Court of Appeals concluded that the district court did not
err in overruling the defendant’s motion, because he had failed
to present any evidence that the record of his arrest was still
part of the public record.*

In this case, the county court and district court were correct
insofar as they concluded that the procedure used by Coble
was authorized by the Court of Appeals’ Blair opinion. Like
the procedure blessed in Blair, Coble filed a motion within the
same criminal case as the record she was seeking to seal, rather
than filing a separate action. The procedure used by Coble is
legally indistinguishable from that in Blair. The county and
district courts correctly adhered to binding precedent as man-
dated by the doctrine of vertical stare decisis.*

2 Id. at 614, 767 N.W.2d at 146.

0 1d.

U Id.

32 1d.

3 See State v. Hausmann, 277 Neb. 819, 765 N.W.2d 219 (2009).
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[15,16] However, this court is not bound by a precedent
of the Court of Appeals under the doctrine of stare decisis.*
Further, even if a Court of Appeals’ decision was afforded the
same weight as one of our own precedents, the doctrine of
stare decisis does not require us to blindly perpetuate a prior
interpretation of the law if we conclude the prior interpreta-
tion was clearly incorrect.* As we have set forth, the filing
of a motion to seal criminal history records under § 29-3523
is not authorized by statute. Therefore, the holding in Blair
was incorrect.

However, Coble argues that we should adhere to the Blair
decision under the doctrine of legislative acquiescence.

(ii) Legislative Acquiescence

[17] We have said that “[w]here a statute has been judicially
construed and that construction has not evoked an amendment,
it will be presumed that the Legislature has acquiesced in the
court’s determination of the Legislature’s intent.””*

[18,19] But the doctrine of legislative acquiescence applies
only when there is a statutory provision to interpret.’’ In
Heckman v. Marchio,”® we rejected the argument that we
should adhere to our prior decisions creating the collateral
order doctrine of appellate jurisdiction, because those decisions
“never purported to interpret a statute as allowing for” such
appeals. Similarly here, there is simply no statutory provision
allowing for the use of a motion to enforce the rights set forth

3 See State v. Barranco, 278 Neb. 165, 769 N.W.2d 343 (2009).

35 See Davis v. State, 297 Neb. 955, 902 N.W.2d 165 (2017).

3¢ Heckman v. Marchio, 296 Neb. 458, 465, 894 N.W.2d 296, 301 (2017).

37 Id. See, generally, Jones v. Liberty Glass Co., 332 U.S. 524, 68 S. Ct. 229,
92 L. Ed. 142 (1947); State v. Spencer Gifts, LLC, 304 Kan. 755, 374 P.3d
680 (2016); Wenke v. Gehl Co., 274 Wis. 2d 220, 682 N.W.2d 405 (2004);
Hoffman v. ND Workers Compensation Bureau, 651 N.W.2d 601 (N.D.
2002).

38 Heckman v. Marchio, supra note 36, 296 Neb. at 465, 894 N.W.2d at
301-02.
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in § 29-3523 (with the inapplicable exception of subsection
(6)). The extent of the Court of Appeals’ reasoning in Blair
on this issue was that “even though [the defendant] did not
need to file a petition to expunge, the fact that he did so does
not mean that [the defendant’s] claim cannot be addressed.”’
This conclusion is not protected by the doctrine of legislative
acquiescence, because it does not purport to interpret the statu-
tory text.

VI. CONCLUSION

We need not and do not address the merits of whether Coble
was entitled to the relief she sought. Nor do we endorse the
county and district courts’ conclusion that Coble was seeking
a retroactive application* of the amendments in L.B. 505 to
§ 29-3523. Because we conclude that the county court lacked
jurisdiction, we lack jurisdiction and the district court lacked
jurisdiction to review the merits of the county court’s order.
We vacate the county court’s order and the district court’s order
and dismiss this appeal.

VACATED AND DISMISSED.
WRIGHT and KELCH, JJ., not participating.

39 State v. Blair, supra note 1, 17 Neb. App. at 614, 767 N.W.2d at 146.
40 See, generally, Millennium Solutions v. Davis, 258 Neb. 293, 603 N.W.2d

406 (1999); Antonin Scalia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts 263 (2012) (discussing presumption against
retroactivity and stating that “retroactivity ought to be judged with regard
to the act or event that the statute is meant to regulate”).
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1. Courts: Juvenile Courts: Jurisdiction: Appeal and Error. An appel-
late court reviews a juvenile court’s decision to transfer a juvenile
offender’s case to county court or district court de novo on the record
for an abuse of discretion.

2. Juvenile Courts: Appeal and Error. When the evidence is in conflict,
an appellate court may give weight to the fact that the lower court
observed the witnesses and accepted one version of the facts over
the other.

3. Courts: Juvenile Courts: Jurisdiction: Proof. When the prosecution
seeks to transfer a juvenile offender’s case to criminal court, the juve-
nile court must retain the matter unless a preponderance of the evidence
shows that the proceeding should be transferred to the county court or
district court. The prosecution has the burden by a preponderance of the
evidence to show why such proceeding should be transferred.

4. Courts: Juvenile Courts: Jurisdiction. In determining whether a case
should be transferred to criminal court, a juvenile court should consider
those factors set forth in Neb. Rev. Stat. § 43-276 (Reissue 2016). In
order to transfer the proceedings, the court need not resolve every factor
against the juvenile, and there are no weighted factors and no prescribed
method by which more or less weight is assigned to a specific factor.
It is a balancing test by which public protection and societal security
are weighed against the practical and nonproblematical rehabilitation of
the juvenile.

Appeal from the Separate Juvenile Court of Lancaster
County: REGGIE L. RYDER, Judge. Affirmed.
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CASSEL, J.
INTRODUCTION
Steven S. appeals an order of the separate juvenile court
transferring his case to county court. We begin by settling
the standard of review, which is a matter of first impression.
Because of the nature of juvenile courts and the statutory
provisions governing such transfers, we determine that the
appropriate standard of review is de novo on the record for an
abuse of discretion. Having considered the evidence, upon our
de novo review, we find no abuse of discretion in the transfer.
We affirm the order of the juvenile court.

BACKGROUND

JUVENILE PETITION

In September 2017, Steven and another juvenile were being
transported from juvenile detention facilities to the Youth
Rehabilitation and Treatment Center (YRTC) in Kearney,
Nebraska. While en route, the juveniles discussed not wanting
to go to Kearney. Steven freed his hand from a wrist restraint
and opened the passenger door, allowing both juveniles to
escape from custody. Shortly thereafter, law enforcement took
them into custody without incident.

The State filed a petition in the separate juvenile court
of Lancaster County charging Steven with escape. This is
a Class IV felony offense.! The State simultaneously filed

! Neb. Rev. Stat. § 28-912(4) (Reissue 2016).
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a motion to transfer Steven’s case from juvenile court to
county court.

TRANSFER HEARING

The juvenile court conducted a transfer hearing. Evidence
showed that Steven’s contacts with law enforcement dated
back to 2011. He was placed on probation for disturbing the
peace committed in 2011 and for criminal mischief committed
in April 2012. In February 2013, a court adjudicated Steven
on a charge of disturbing the peace and committed him to the
Office of Juvenile Services. He received probation for crimi-
nal mischief committed in January 2015 and for an assault
in April.

Over the course of Steven’s involvement with juvenile court,
he had multiple out-of-home placements. Lancaster County
Youth Services Center (YSC) housed him for approximately
1 month, before he was placed at a group home in lowa at
the end of March 2014. Steven successfully completed the
program and returned home in November. But approximately
5 months later, he was detained at YSC for an assault. At that
time, Steven was also being uncooperative with his electronic
monitor and with services.

In May 2015, Steven was placed at a psychiatric residen-
tial treatment facility. He ran away from that program after
approximately 3 months and was “on run” for approximately
2 weeks. After being held at YSC for a few weeks, Steven
was placed at a group home. After a little over 2 weeks,
Steven ran away. Once detained, the State filed a motion to
send Steven to the YRTC. Steven remained at the YRTC for
about 7 months, until June 2016, and returned to his mother’s
home in Lincoln, Nebraska, after successfully completing
the program.

After being home for approximately 3 months, Steven cut
off his electronic monitor. He allegedly took his mother’s
vehicle to Omaha, Nebraska, and was on run for about 3
days. After being detained, Steven had relatively short stays
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at YSC, “Cedars Shelter,” and a relative’s home. In December
2016, Steven was placed at a different group home in lowa.
After approximately 3 months, he again went on run. After
being on run for about 1 day, Steven was located with another
youth in a stolen vehicle that was stuck in mud. He was
detained for some time in “Sarpy County Detention” and then
transferred to YSC.

In April 2017, Steven returned to the YRTC. In August, he
absconded with another youth and was on run for almost 3
weeks. He had been in detention since being apprehended, but
he remained under a commitment to the YRTC.

Emily Trotter, Steven’s intensive supervision probation offi-
cer since November 2015, noted that Steven did not turn him-
self in on any of the times that he was on run. He had an elec-
tronic monitor on three occasions and was not compliant on
any of those occasions. She could not think of any additional
services that could be used to help Steven be successful in his
home. She explained, “I think we’ve offered . . . the family
everything that probation has available to us at this time and
it doesn’t seem like it’s working.” She testified that the YRTC
was the most structured and secure environment that probation
could offer.

In September 2016, a co-occurring evaluation was per-
formed to examine mental health and substance abuse symp-
toms. It stated in part:

Overall, Steven continues to struggle with impulsivity
and low frustration tolerance, which has resulted in a his-
tory of oppositional behaviors, which have led to multiple
arrests and out of home placements. If Steven is not able
to find ways to better regulate his emotions these behav-
iors are likely to continue and even worsen.

Trotter discussed a couple of matters favorable to Steven.
The only time that Steven tested positive on a drug screen was
when he was taking prescribed painkillers. Trotter testified
that Steven consistently attended high school when he was in
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the community, that he obtained good grades, and that teachers
liked him. Unfortunately, due to all the times that Steven was
on run, he was not on track to graduate.

Trotter also testified regarding a couple of traumatic events
in Steven’s life. Steven’s father passed away during Steven’s
first commitment at the YRTC. In July 2016, a firework injured
Steven’s hand, causing a loss of parts of his fingers and a hear-
ing loss.

Even after the instant escape charge, Steven continued to
display problematic behavior. On September 9, 2017, he joined
in a fight occurring in his housing unit. Four days later, he
commented that he would continue the fight if allowed out
with the youth. On September 17 and 18, Steven disobeyed
staff orders. On the latter day, he received a “Major Rule
Violation for Obstruction of Correctional Operations.”

In October 2017, Dr. Colleen A. Conoley performed a neu-
ropsychological/psychological evaluation on Steven. Steven’s
attorney requested the evaluation and sought an expert opinion
on whether the case should be transferred to adult court. Trotter
testified that if probation had been aware of the evaluation, she
would have provided the YRTC’s intake and monthly updates,
as well as Steven’s entire school record.

Conoley opined that Steven was amenable to treatment in
the juvenile court. She stated that the correct clinical priority
was treatment of Steven’s post-traumatic stress disorder. She
opined that it would be best to aggressively treat Steven’s post-
traumatic stress disorder before addressing anger and resent-
ment issues and that “[t]he juvenile justice system has more
flexibility and access to resources and medication than avail-
able through the adult system.” Conoley also stated, “He con-
tinues to require resources that are better handled at the juve-
nile levels, including access to peers, special education, mental
health providers specializing in children and adolescents, and
access to medication that is unavailable within the state peni-
tentiary system.”
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JUVENILE COURT’S ORDER

The juvenile court entered a comprehensive order outlining
its considerations of the factors set forth in Neb. Rev. Stat.
§ 43-276 (Reissue 2016). The court found it “very clear that
[Steven] is not willing to cooperate with treatment services and
is not currently amenable to treatment.” It noted that Steven’s
“significant and lengthy history in Juvenile Court” weighed
strongly in favor of transferring the case to county court. The
court recounted that multiple services had been offered to
Steven and that he had been placed in multiple out-of-home
placements. The court determined that Steven’s history of
going “on run” posed an ongoing risk to the public. It stated
that Steven “seems to do whatever he wants without any regard
for the consequences of how it might affect others.”

The juvenile court felt that it was running out of time to help
Steven and that nothing tried over the last 6 years had been
successful. It reasoned:

It is very clear that [Steven] has not taken advantage of
the services provided to him[,] and he has not taken steps
that would likely help better regulate his emotions. In
reality, quite the opposite is true and, per the evaluation,
it is fair to conclude that the juvenile’s behaviors have
worsened and have continued.

No matter what, the Juvenile Court loses jurisdiction
over [Steven] once he turns 19 years of age, which is in
approximately 16 months. If he is adjudicated in Juvenile
Court on the pending charge, the most restrictive thing
this Court could do is re-commit him to the YRTC-
Kearney, a place he has been to twice and one that clearly
is not working for [Steven]. As there was no evidence
presented that indicates the YRTC-Kearney has increased
[its] security and structure since he escaped from there,
he could very clearly run away again from there if he
so chose.

The juvenile court acknowledged factors weighing in favor
of maintaining jurisdiction. It recognized Steven’s chaotic
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upbringing, but stated that Steven had added to the chaos and
had not cooperated with services and placements that were
designed to help him overcome his chaotic upbringing. And
it observed that Conoley recommended Steven be placed in a
“treatment-group home or a [psychiatric residential treatment
facility].” But in considering Conoley’s evaluation, the court
was troubled that probation had no involvement: “[N]o collat-
eral information was provided by the juvenile probation office
nor was the juvenile probation office even contacted by Dr.
Conoley. That in and of itself calls into question the validity of
her entire report, especially her recommendations.”

The juvenile court queried what it could do for Steven that
had not already been done. It found the answer to be clear:
“[N]othing. The Juvenile Court is simply out of options.” The
court concluded that the State had proved by a preponder-
ance of the evidence that the matter should be transferred to
county court.

Steven filed a timely appeal from the final order granting
transfer of the case,? and we moved the case to our docket.?

ASSIGNMENT OF ERROR
Steven assigns that the juvenile court erred in finding suf-
ficient evidence to transfer his case to county court.

STANDARD OF REVIEW

The standard of review for transfer orders from juvenile
court to county court or district court is an issue of first
impression. The parties advance different standards.

Before considering the suggested alternatives, we make two
observations. First, transfers from juvenile to “adult” court are
a recent development. Prior to legislation enacted in 2014,
proceedings began in the county or district court. The juvenile

2 See Neb. Rev. Stat. § 43-274(5) (Supp. 2017).
3 See Neb. Rev. Stat. § 24-1106(3) (Supp. 2017).
42014 Neb. Laws, L.B. 464.
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could file a motion asking that the case be transferred to juve-
nile court. In 2014, the legislation dictated that the county
attorney or city attorney file the petition in the court with
jurisdiction as outlined in what became codified as Neb. Rev.
Stat. § 43-246.01 (Reissue 2016).5 Second, the 2014 legislation
did not provide for an interlocutory appeal.® Thus, we held that
an order denying a transfer was not a final, appealable order.”
Later, the Legislature amended the law to provide for an inter-
locutory appeal.® In so doing, the Legislature emphasized that
these interlocutory appeals are to be expedited.” This is our
first opportunity to review a juvenile court order granting a
transfer to county court, where the matter has not proceeded
to the substance of the allegations. We now turn to the par-
ties’ proposals.

The State contends that our review should be for an abuse of
discretion. We have used an abuse of discretion standard when
reviewing a denial of a transfer from juvenile court to tribal
court under the Indian Child Welfare Act."” And we review
a motion to transfer a pending criminal proceeding to the
juvenile court for an abuse of discretion.!" The State correctly
observes that in such a situation, the court considers the same
criteria under § 43-276(1).'2

Although the considerations for transfer between adult court
and juvenile court are the same, the respective prerequisites
are not. When a case is filed in adult court, the adult court
shall transfer it to juvenile court “unless a sound basis exists

5 Id., §§ 9 and 16.

S 1d,§ 4.

7 In re Interest of Tyrone K., 295 Neb. 193, 887 N.W.2d 489 (2016).
82017 Neb. Laws, L.B. 11, § 1.

? See § 43-274(5).

10 See In re Interest of Tavian B., 292 Neb. 804, 874 N.W.2d 456 (2016).
' See State v. Bluett, 295 Neb. 369, 889 N.W.2d 83 (2016).

12 See Neb. Rev. Stat. § 29-1816(3)(a) (Supp. 2017).
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for retaining the case.””® On the other hand, when the matter is
initially filed in juvenile court, the juvenile court shall retain it
“unless the court determines that a preponderance of the evi-
dence shows that the proceeding should be transferred to the
county court or district court.”'* Due to this difference, it does
not naturally follow that we should employ the pure abuse of
discretion standard used in reviewing a request to transfer from
adult court.

On the other hand, Steven urges that a de novo standard of
review is appropriate. He highlights that in juvenile cases, an
appellate court’s review is typically de novo on the record and
that the appellate court reaches its conclusions independently
of the juvenile court’s findings."” We have long held that the
object of the juvenile code is corrective, to the end that the
child’s reformation be brought about.'® And we have observed
that a juvenile proceeding is not a prosecution for a crime but
a special proceeding that serves as an ameliorative alternative
to a criminal prosecution and that the purpose of our statutes
relating to youthful offenders is the education, treatment,
and rehabilitation of the child.'” Moreover, the juvenile code
expounds upon these purposes at length' and the codifica-
tion of recent changes allocating jurisdiction between juvenile
and adult courts' illustrates the Legislature’s goal of favoring
juvenile courts as forums for criminal offenses committed
by minor children. But this does not mean that no defer-
ence should be accorded to the juvenile court’s decision on a
motion to transfer.

B,
14§ 43-274(5).

15 See, e.g., In re Interest of Becka P. et al., 296 Neb. 365, 894 N.W.2d 247
(2017).

16 See Laurie v. State, 108 Neb. 239, 188 N.W. 110 (1922).

17 See In re Interest of Laurance S., 274 Neb. 620, 742 N.W.2d 484 (2007).
18 See Neb. Rev. Stat. § 43-246 (Reissue 2016).

19 See § 43-246.01.
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In some juvenile cases, we have conducted a review de novo
on the record for an abuse of discretion. We have used such a
standard in reviewing a juvenile court’s determination regard-
ing (1) whether a juvenile has been denied his or her statu-
tory right to a prompt adjudication®’; (2) whether a juvenile’s
waiver of counsel was voluntary, knowing, and intelligent®!;
and (3) whether special reasons exist to split the roles of
guardian ad litem and counsel for the juvenile.?> Likewise, the
Nebraska Court of Appeals has used that standard for review
regarding guardian ad litem fees.”

We believe that is the standard of review that should be
used here. In our view, it provides the proper balance for
accomplishing the purposes and goals of both the juvenile code
and the criminal code. At oral argument, Steven urged that
transfers from juvenile to adult court be viewed as “suspect.”
We reject his argument and conclude that our articulation best
carries out the Legislature’s goal of expedited review. And we
emphasize that in many, if not most, instances, oral arguments
will not be necessary. Summary dispositions may frequently
be appropriate.

[1,2] We therefore hold that an appellate court reviews a
juvenile court’s decision to transfer a juvenile offender’s case
to county court or district court de novo on the record for an
abuse of discretion. But we also recognize that in doing so, the
juvenile court’s assessment of credibility may be critical. In
such circumstances, we will apply the rule that when the evi-
dence is in conflict, an appellate court may give weight to the
fact that the lower court observed the witnesses and accepted
one version of the facts over the other.*

20 See In re Interest of Shaquille H., 285 Neb. 512, 827 N.W.2d 501 (2013).
2 See In re Interest of Dalton S., 273 Neb. 504, 730 N.W.2d 816 (2007).
22 See In re Interest of J.K., 265 Neb. 253, 656 N.W.2d 253 (2003).

2 See In re Interest of Antone C. et al., 12 Neb. App. 466, 677 N.W.2d 190
(2004).

2% See In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).
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ANALYSIS

[3] When the prosecution seeks to transfer a juvenile offend-
er’s case to criminal court, the juvenile court must retain the
matter unless “a preponderance of the evidence shows that
the proceeding should be transferred to the county court or
district court.”” The prosecution “has the burden by a prepon-
derance of the evidence to show why such proceeding should
be transferred.””

[4] Section 43-276 sets forth 15 factors for a juvenile court
to consider in making the determination of whether to trans-
fer a case to county court or district court. As noted above,
the same factors are considered when determining whether to
transfer a case to juvenile court. And in that context, we have
said that the court need not resolve every factor against the
juvenile and that there are no weighted factors and no pre-
scribed method by which more or less weight is assigned to a
specific factor.?” Rather, it is a balancing test by which public
protection and societal security are weighed against the prac-
tical and nonproblematical rehabilitation of the juvenile. We
apply the same reasoning in the context of a motion to transfer
from juvenile court.

FACTORS WEIGHING IN
FAVOR OF TRANSFER

Of the 15 statutory factors to be considered, many weigh in
favor of transferring the matter to county court or district court.
One consideration is the type of treatment to which Steven
would most likely be amenable. The evidence on this point was
in dispute. Conoley, who performed the psychological evalua-
tion on Steven, opined that Steven was amenable to treatment
in the juvenile court and that “[t]he juvenile justice system
has more flexibility and access to resources and medication

% § 43-274(5).
% Id.
27 See State v. Stevens, 290 Neb. 460, 860 N.W.2d 717 (2015).
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than available through the adult system.” But Trotter, Steven’s
intensive supervision probation officer, felt that probation had
offered Steven everything it could and that such services had
not worked. This consideration dovetails with another factor
weighing heavily in favor of transferring the case: Steven’s
previous history. His first contact with law enforcement was
in 2011. Since that time, Steven has continued to engage in
unlawful activity, despite his ongoing involvement with juve-
nile court and the multitude of services offered to him. Based
on Steven’s poor track record over a number of years in juve-
nile court, we agree with the juvenile court that Steven is not
amenable to treatment in that court.

Other factors weigh in favor of transferring the case.
Steven’s motivation in committing the escape was to avoid
returning to the YRTC. He was being returned to the YRTC
after escaping from there. Ironically, the YRTC is the most
secure environment that probation can offer. At the time of
the escape, Steven was 17 years old. He helped a juvenile
who was 7 months younger escape with him. Consideration of
public safety weighs in favor of transferring the case. Steven
has gone on run a number of times and has escaped from
even the most secure juvenile placement. Further, he does
not appear to appreciate the nature and seriousness of his
conduct. His claim to be a member of a criminal street gang
is troublesome.

Whether Steven’s best interests and the security of the
public may require that Steven continue in secure deten-
tion or under supervision for a period extending beyond his
minority also point to transferring his case. Once again, we
note his 6-year involvement with juvenile court and the mul-
tiple placements and services that have not led to a positive
change in Steven’s behavior. If Steven remained in juvenile
court, he would likely be sent to the YRTC for a third time
and the juvenile court would lose jurisdiction over him when
he turned 19 years old. If Steven’s case were transferred to
adult court, he could be placed on adult probation or he could
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be incarcerated, if necessary. The evidence shows that even
though Steven has successfully completed some programs, he
has not reformed his behavior.

FACTORS WEIGHING
AGAINST TRANSFER
A few factors weigh against transfer. The escape offense
did not include violence. Steven’s best interests would likely
be aided by remaining in juvenile court and thereby avoiding
a possible felony conviction. He has not been convicted of
or acknowledged use or possession of a fircarm. And we are
cognizant of research related to the development of the adoles-
cent brain.

NEUTRAL FACTORS

Some of the factors do not tip the scales in favor of juve-
nile court or adult court. Whether the victim agrees to par-
ticipate in mediation has no application here. Whether there
is a juvenile pretrial diversion program also appears largely
irrelevant: Lancaster County has such a program, but nothing
in the evidence leads to the conclusion that Steven would be
eligible for the program. There was no evidence that a juvenile
court order had been issued for Steven under Neb. Rev. Stat.
§ 43-2,106.03 (Reissue 2016).

RESOLUTION

Upon our de novo review of the record, we find no abuse
of discretion by the juvenile court in transferring Steven’s case
to county court. Steven is now 18 years old, and the juvenile
court’s jurisdiction ends when he turns 19. No service offered
to Steven thus far has led him to reform his behavior.

To the extent that Steven’s mental health and trauma issues
may be better handled at the juvenile level, we observe that
a transfer to adult court does not eliminate a disposition
under the juvenile code. As we recently noted, “the possibil-
ity of disposition under the juvenile code remains available
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to juveniles even if their case is transferred from juvenile to

criminal court.”?® A statute specifically provides:
If the defendant was under eighteen years of age at the
time he or she committed the crime for which he or she
was convicted, the court may, in its discretion, instead of
imposing the penalty provided for the crime, make such
disposition of the defendant as the court deems proper
under the Nebraska Juvenile Code.”

Further, individuals in adult court can be placed on probation

with conditions related to rehabilitation of the offender.** And

adult probation can work with an offender for up to 5 years.*!

CONCLUSION
Upon our de novo review of the record, we conclude that
the juvenile court did not abuse its discretion in ordering that
Steven’s case be transferred to county court. The juvenile
court’s transfer order is affirmed.
AFFIRMED.
WRIGHT, J., not participating.

2 In re Interest of Tyrone K., supra note 7, 295 Neb. at 211, 887 N.W.2d at
501.

2 Neb. Rev. Stat. § 29-2204.02(6) (Reissue 2016).
30 Neb. Rev. Stat. § 29-2262(2) (Reissue 2016).
31 Neb. Rev. Stat. § 29-2263(1) (Reissue 2016).
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PeErR CURIAM.
INTRODUCTION
This case is before the court on the voluntary surrender of
license filed by respondent, John D. Feller, on December 11,
2017. The court accepts respondent’s voluntary surrender of
his license and enters a judgment of disbarment.

STATEMENT OF FACTS

Respondent was admitted to the practice of law in the
State of Nebraska on July 2, 1976. On December 11, 2017,
respondent filed a voluntary surrender of license to practice
law, in which he stated that, on August 22, 2017, a griev-
ance was filed against him with the Counsel for Discipline
alleging that he misappropriated client funds. Respondent
stated that he knowingly chooses not to contest the truth of
the allegations made against him in the grievance letter. He
also stated that he freely and voluntarily waives his right to
notice, appearance, or hearing prior to the entry of an order of
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disbarment, and consents to the entry of an immediate order
of disbarment.

ANALYSIS
Neb. Ct. R. § 3-315 of the disciplinary rules provides in
pertinent part:

(A) Once a Grievance, a Complaint, or a Formal
Charge has been filed, suggested, or indicated against a
member, the member may voluntarily surrender his or
her license.

(1) The voluntary surrender of license shall state in
writing that the member knowingly admits or knowingly
does not challenge or contest the truth of the suggested
or indicated Grievance, Complaint, or Formal Charge
and waives all proceedings against him or her in connec-
tion therewith.

Pursuant to § 3-315 of the disciplinary rules, we find that
respondent has voluntarily surrendered his license to practice
law and knowingly does not challenge or contest the truth of
the suggested allegations made against him. Further, respond-
ent has waived all proceedings against him in connection
therewith. We further find that respondent has consented to the
entry of an order of disbarment.

CONCLUSION

Upon due consideration of the court file in this matter, the
court finds that respondent has stated that he freely, know-
ingly, and voluntarily admits that he does not contest the alle-
gations being made against him. The court accepts respond-
ent’s voluntary surrender of his license to practice law, finds
that respondent should be disbarred, and hereby orders him
disbarred from the practice of law in the State of Nebraska,
effective immediately. Respondent shall forthwith comply with
all terms of Neb. Ct. R. § 3-316 (rev. 2014) of the disciplinary
rules, and upon failure to do so, he shall be subject to punish-
ment for contempt of this court. Accordingly, respondent is
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directed to pay costs and expenses in accordance with Neb.
Rev. Stat. §§ 7-114 and 7-115 (Reissue 2012) and Neb. Ct.
R. §§ 3-310(P) (rev. 2014) and 3-323 of the disciplinary rules
within 60 days after an order imposing costs and expenses, if
any, is entered by the court.
JUDGMENT OF DISBARMENT.
WRIGHT, J., not participating.
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Trial: Expert Witnesses: Appeal and Error. An appellate court reviews
the record de novo to determine whether a trial court has abdicated its
gatekeeping function under Schafersman v. Agland Coop, 262 Neb. 215,
631 NW2d 862 (2001).

. When the trial court has not abdicated its gatekeeping
functlon under Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d
862 (2001), an appellate court reviews the trial court’s decision to admit
or exclude the evidence for an abuse of discretion.

Motions for New Trial: Appeal and Error. An appellate court reviews
a denial of a motion for new trial or, in the alternative, to alter or amend
the judgment, for an abuse of discretion.

Judges: Words and Phrases. A judicial abuse of discretion exists when
the reasons or rulings of a trial judge are clearly untenable, unfairly
depriving a litigant of a substantial right and denying just results in mat-
ters submitted for disposition.

Expert Witnesses: Appeal and Error. The standard for reviewing the
admissibility of expert testimony is abuse of discretion.

Judgments: Verdicts. On a motion for judgment notwithstanding the
verdict, the moving party is deemed to have admitted as true all the rel-
evant evidence admitted that is favorable to the party against whom the
motion is directed, and, further, the party against whom the motion is
directed is entitled to the benefit of all proper inferences deducible from
the relevant evidence.

: . To sustain a motion for judgment notwithstanding the
verdict, the court resolves the controversy as a matter of law and may
do so only when the facts are such that reasonable minds can draw but
one conclusion.
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Trial: Pretrial Procedure: Evidence: Appeal and Error. When a
motion in limine to exclude evidence is overruled, the movant must
object when the particular evidence which was sought to be excluded by
the motion is offered during trial to preserve error for appeal.

. Malpractice: Expert Witnesses: Proof. As a general matter, expert

testimony is required to identify the applicable standard of care.
Courts: Expert Witnesses. Under the Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469
(1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d
862 (2001), framework, the trial court acts as a gatekeeper to ensure the
evidentiary relevance and reliability of an expert’s opinion. This entails
a preliminary assessment whether the reasoning or methodology under-
lying the testimony is valid and whether that reasoning or methodology
properly can be applied to the facts in issue.

Expert Witnesses. The standards of Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469
(1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d
862 (2001), require proof of the scientific validity of principles and
methodology utilized by an expert in arriving at an opinion in order to
establish the evidentiary relevance and reliability of that opinion.

Trial: Expert Witnesses: Intent. The purpose of the gatekeeping
function is to ensure that the courtroom door remains closed to “junk
science” that might unduly influence the jury, while admitting reliable
expert testimony that will assist the trier of fact.

Trial: Expert Witnesses. In evaluating the validity of scientific tes-
timony, a trial court considers a number of factors. These include
(1) whether the theory or technique can be, and has been, tested; (2)
whether the theory or technique has been subjected to peer review and
publication; (3) the known or potential rate of error, and the existence
and maintenance of standards controlling the technique’s operation; and
(4) the “general acceptance” of the theory or technique.

Trial: Rules of Evidence: Expert Witnesses. In making the preliminary
assessment of validity and applicability regarding the admissibility of
expert opinion evidence, the trial judge has the discretion both to avoid
unnecessary Neb. Rev. Stat. § 27-104 (Reissue 2016) hearings, where
the reliability of an expert’s methods is stipulated to or properly taken
for granted, and to require appropriate proceedings in the less usual or
more complex cases, where cause for questioning the expert’s reliabil-
ity arises.

Trial: Expert Witnesses: Records: Appeal and Error. A trial court
adequately demonstrates that it has performed its gatekeeping duty when
the record shows (1) the court’s conclusion whether the expert’s opinion



- 466 -

299 NEBRASKA REPORTS
HEMSLEY v. LANGDON
Cite as 299 Neb. 464

is admissible and (2) the reasoning the court used to reach that conclu-
sion, specifically noting the factors bearing on reliability that the court
relied on in reaching its determination.

16. Motions for New Trial: Appeal and Error. A motion for new trial is to
be granted only when error prejudicial to the rights of the unsuccessful
party has occurred.

Appeal from the District Court for Douglas County: JAMES T.
GLEASON, Judge. Affirmed.

Greg Garland, of Greg Garland Law, Kathy Pate Knickrehm,
Tara DeCamp, of DeCamp Law, P.C., L.L.O., and Todd E.
Frazier, of Frazier Law Offices, P.C., for appellant.

David A. Blagg, of Cassem, Tierney, Adams, Gotch &
Douglas, and David D. Ernst, of Pansing, Hogan, Ernst &
Bachman, L.L.P., for appellees.

HEeavican, C.J., MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JI.

PER CURIAM.
[. INTRODUCTION

The special administrator of the estate of Paul H. Hemsley,
deceased (the Estate), brought a medical negligence action
against Thomas J. Langdon, M.D.; John T. Batter, M.D.; and
Omaha Thoracic and Cardiovascular Surgery, P.C. (collectively
the doctors), claiming they were negligent in the rendering of
medical care and treatment to Hemsley. Prior to trial, the court
overruled the Estate’s motion to exclude and motion in limine
regarding the testimony of the doctors’ expert witnesses. At a
jury trial, the district court admitted, over the Estate’s objec-
tions, testimony by several expert witnesses that Langdon and
Batter met the standard of care. The jury found for the doctors.
The Estate appeals. We affirm.

II. BACKGROUND
On September 22, 2011, Langdon performed a coronary
artery bypass on Hemsley, a 67-year-old male. During the
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procedure, Langdon placed a chest tube into Hemsley’s ante-
rior mediastinum to monitor any postoperative internal bleed-
ing and to drain blood and serum from under the breastbone.
Langdon concluded the procedure, and Hemsley remained at
the hospital to recover.

On September 25, 2011, a nurse notified Batter, the physi-
cian on duty, that fecal material was “oozing” from Hemsley’s
chest incision and that he was feverish. Hemsley was trans-
ferred to the intensive care unit with a temperature of 104.9
degrees. Batter called in another surgeon and “the heart team”
to operate on Hemsley.

During the second operation, it became apparent that
Hemsley had sustained a transverse colon injury. The physi-
cians repaired the colon and irrigated the abdomen to remove
the stool present. Batter saw stool in the abdomen, but “not a
lot.” Batter and the team “observed that there was no evidence
that any stool had gotten up from where the hole [in the colon]
was underneath the rib cage or into any tract that was there.”
As a result, Batter decided not to open Hemsley’s mediastinum
to irrigate that area for possible stool.

On September 30, 2011, Hemsley was transferred out of the
intensive care unit. The next day, he became restless, confused,
hypotensive, hypoxemic, and unresponsive and later died as a
result of acute respiratory failure due to or as a consequence
of peritonitis and of sepsis due to or as a consequence of coro-
nary artery disease.

On September 19, 2013, the Estate filed a complaint against
the doctors. In its complaint, the Estate asserted a medi-
cal malpractice claim under the Nebraska Hospital-Medical
Liability Act, Neb. Rev. Stat. §§ 44-2801 to 44-2855 (Reissue
2010). The Estate argued that due to Langdon’s and Batter’s
professional negligence, the Estate was entitled to predeath
damages, wrongful death damages, and funeral expenses.

The Estate subsequently filed a motion in limine and a
motion to exclude the testimony of the doctors’ expert wit-
nesses. At the pretrial hearing, the Estate argued that “the
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Court has . . . no information before it on what method-
ologies [the doctors’ expert witnesses] used nor how they
applied them nor how did they arrive at a logical conclusion.”
The Estate further argued that the expert witnesses testified
“about education, training, and experience,” but that under
federal and state case law (Daubert/Schafersman)," “[t]hey
still must disclose the methodologies and . . . the reasoning
that they used.”

The district court filed an order reserving ruling on the
Estate’s motion in limine and overruling the Estate’s motion
to exclude testimony, stating that the expert opinions were not
of the kind that would be subject to a Daubert/Schafersman
test. The court eventually overruled the Estate’s motion in
limine regarding the doctors’ methodologies, which was essen-
tially a reassertion of the arguments presented in the motion
to exclude.

A jury trial was held. At trial, the Estate called as a witness
a cardiac surgeon who testified that he found a breach of the
standard of care by Langdon. The surgeon stated that “at a 99
percent certainty level, the injury was made by the clamp when
it was passed into the chest.” He testified that the malpractice
by Langdon was “the inciting event that led to [Hemsley’s]
death.” At the conclusion of its case in chief, the Estate
renewed its pretrial Schafersman motions.

At trial, the defense offered the testimony of Langdon,
Batter, and another cardiothoracic surgeon on the standard of
care. The Estate objected and renewed its Schafersman motions
when each witness was questioned on the standard of care. The
court overruled the motions.

Langdon, the cardiothoracic surgeon who performed the
initial surgery, testified that he met the applicable standard of
care and did not pierce Hemsley’s colon with the clamp during

' See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.
Ct. 2786, 125 L. Ed. 2d 469 (1993), and Schafersman v. Agland Coop, 262
Neb. 215, 631 N.W.2d 862 (2001).
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the surgery. Langdon contended there were three possibilities
as to how Hemsley’s transverse colon was injured: First, the
“transverse colon wall was weakened” from a previous surgery
and the “clamp skinned it or nicked it . . . or just the outside
of it, enough to give it a weakness.” Second, when Langdon
opened Hemsley’s chest, “there was enough force on that if the
colon was scarred to the back of the abdominal wall . . . the
serosa of the colon . . . may have partially torn . . . and weak-
ened it.” Third, “the tube was immediately adjacent to [the
colon] and putting pressure on that part of the colon,” which
weakened the lining of the colon.

Batter, the cardiothoracic surgeon who performed the second
surgery, to irrigate out the contamination, also testified that
he met the standard of care. Finally, the other cardiothoracic
surgeon testified as an expert witness that Langdon and Batter
“very clearly met the standard of care in this case.”

A jury found in favor of the doctors. The Estate’s post-
trial motions for new trial, for judgment notwithstanding the
verdict, to strike the opinions of defense’s expert witnesses,
and to alter or amend the judgment were overruled. The
Estate appeals.

III. ASSIGNMENTS OF ERROR

The Estate assigns that the district court erred in (1) failing
to properly perform its gatekeeping function under Daubert/
Schafersman by overruling the Estate’s motion in limine and
motion to exclude the expert testimony regarding medical
opinions and methodologies used and applied by the doctors’
experts and (2) overruling the Estate’s posttrial motions, which
were based on the improper admission of the doctors’ expert
testimony that had been subject to the Estate’s motion in
limine, motion to exclude, and objection at trial based on the
Daubert/Schafersman requirements.

IV. STANDARD OF REVIEW
[1,2] An appellate court reviews the record de novo to
determine whether a trial court has abdicated its Schafersman
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gatekeeping function.”? When the trial court has not abdi-
cated its Schafersman gatekeeping function, an appellate court
reviews the trial court’s decision to admit or exclude the evi-
dence for an abuse of discretion.?

One issue on appeal asks whether standard of review expert
testimony is subject to Daubert/Schafersman. We review that
question de novo. If we conclude that it is, then we review the
facts for an abuse of discretion.

[3,4] An appellate court reviews a denial of a motion for
new trial or, in the alternative, to alter or amend the judg-
ment, for an abuse of discretion.* A judicial abuse of discre-
tion exists when the reasons or rulings of a trial judge are
clearly untenable, unfairly depriving a litigant of a substan-
tial right and denying just results in matters submitted for
disposition.’

[5] The standard for reviewing the admissibility of expert
testimony is abuse of discretion.®

[6,7] On a motion for judgment notwithstanding the ver-
dict, the moving party is deemed to have admitted as true all
the relevant evidence admitted that is favorable to the party
against whom the motion is directed, and, further, the party
against whom the motion is directed is entitled to the benefit
of all proper inferences deducible from the relevant evidence.’
To sustain a motion for judgment notwithstanding the verdict,
the court resolves the controversy as a matter of law and may
do so only when the facts are such that reasonable minds can
draw but one conclusion.®

2 Zimmerman v. Powell, 268 Neb. 422, 684 N.W.2d 1 (2004); Schafersman
v. Agland Coop, supra note 1.

3 Zimmerman v. Powell, supra note 2.

4 InterCall, Inc. v. Egenera, Inc., 284 Neb. 801, 824 N.W.2d 12 (2012).
> Balames v. Ginn, 290 Neb. 682, 861 N.W.2d 684 (2015).

¢ State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).

7 Frank v. Lockwood, 275 Neb. 735, 749 N.W.2d 443 (2008).

8 1d.
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V. ANALYSIS

1. MOTION IN LIMINE

[8] We note that the Estate’s first assignment of error is
stated in terms of a motion in limine and motion to exclude
evidence. When a motion in limine to exclude evidence is
overruled, the movant must object when the particular evidence
which was sought to be excluded by the motion is offered dur-
ing trial to preserve error for appeal.” We find that the Estate’s
error was adequately preserved at trial.

2. DAUBERT/SCHAFERSMAN ANALYSIS
AND STANDARD OF CARE

The Estate argues that the district court erred in conclud-
ing that the expert testimony regarding the standard of care
did not require a Daubert/Schafersman analysis. The doc-
tors argue that the trial court appropriately overruled the
Daubert/Schafersman objections in regard to the challenged
testimony.

(a) Standard of Care in Medical
Malpractice Cases

To establish a prima facie case of medical malpractice, a
plaintiff must show (1) the applicable standard of care, (2)
that the defendant(s) deviated from that standard of care, and
(3) that this deviation was the proximate cause of the plain-
tiff’s harm.'?

The applicable standard of care, in cases such as this arising
under the Nebraska Hospital-Medical Liability Act,'" has been
established by the Legislature:

Malpractice or professional negligence shall mean that,
in rendering professional services, a health care provider
has failed to use the ordinary and reasonable care, skill,

® State v. Huston, 285 Neb. 11, 824 N.W.2d 724 (2013).
1 Thone v. Regional West Med. Ctr., 275 Neb. 238, 745 N.W.2d 898 (2008).
1 §§ 44-2801 to 44-2855.
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and knowledge ordinarily possessed and used under like
circumstances by members of his profession engaged in a
similar practice in his or in similar localities. /n determin-
ing what constitutes reasonable and ordinary care, skill,
and diligence on the part of a health care provider in a
particular community, the test shall be that which health
care providers, in the same community or in similar com-
munities engaged in the same or similar lines of work,
would ordinarily exercise and devote to the benefit of
their patients under like circumstances."

The standard under § 44-2810 includes a locality focus,' but
otherwise is consistent with the general common-law rule that
in a medical malpractice case, the standard of care is found in
the customary practices prevailing among reasonable and pru-
dent physicians.'*

To establish the customary standard of care in a particular
case, expert testimony by a qualified medical professional is
normally required."”> Often, such testimony is premised on the
expert’s personal knowledge of, and familiarity with, the cus-
tomary practice among medical professionals in the same or
similar locality under like circumstances.

(b) Daubert/Schafersman Framework
[9] Neb. Rev. Stat. § 27-702 (Reissue 2016) governs the
admissibility of expert testimony and provides that the witness
must be qualified as an expert: “If scientific, technical, or other
specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness quali-
fied as an expert by knowledge, skill, experience, training, or

12°§ 44-2810 (emphasis supplied).

13 See Green v. Box Butte General Hosp., 284 Neb. 243, 818 N.W.2d 589
(2012).

" Murray v. UNMC Physicians, 282 Neb. 260, 806 N.W.2d 118 (2011).

15 See, e.g., Simon v. Drake, 285 Neb. 784, 829 N.W.2d 686 (2013); Thone v.
Regional West Med. Ctr., supra note 10.
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education, may testify thereto in the form of an opinion or
otherwise.” As a general matter, expert testimony is required to
identify the applicable standard of care.'®

[10-12] In Schafersman v. Agland Coop,"” we adopted
the framework set forth in Daubert v. Merrell Dow
Pharmaceuticals, Inc.,'s and its progeny, Kumho Tire Co. v.
Carmichael® and General Electric Co. v. Joiner.?® Under the
Daubert/Schafersman framework, the trial court acts as a
gatekeeper to ensure the evidentiary relevance and reliability
of an expert’s opinion.?! This entails a preliminary assess-
ment whether the reasoning or methodology underlying the
testimony is valid and whether that reasoning or methodology
properly can be applied to the facts in issue.?? The Daubert/
Schafersman standards require proof of the scientific valid-
ity of principles and methodology utilized by an expert in
arriving at an opinion in order to establish the evidentiary
relevance and reliability of that opinion.?* The purpose of this
gatekeeping function is “‘to ensure that the courtroom door
remains closed to “junk science” that might unduly influence
the jury, while admitting reliable expert testimony that will
assist the trier of fact.””*

[13] The Court in Daubert also set out a list of consider-
ations that a trial court may use to evaluate the validity of

16 Thone v. Regional West Med. Ctr., supra note 10. See Simon v. Drake,
supra note 15.

17 Schafersman v. Agland Coop, supra note 1.
8 Daubert v. Merrell Dow Pharmaceuticals, Inc., supra note 1.

19 Kumho Tire Co. v. Carmichael, 526 U.S. 137, 119 S. Ct. 1167, 143 L. Ed.
2d 238 (1999).

2 General Electric Co. v. Joiner, 522 U.S. 136, 118 S. Ct. 512, 139 L. Ed.
2d 508 (1997).

2 1d.

2 Id.

3 Schafersman v. Agland Coop, supra note 1.

24 State v. Herrera, 289 Neb. 575, 588, 856 N.W.2d 310, 324 (2014).
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scientific testimony. These include (1) whether the theory or
technique can be, and has been, tested; (2) whether the theory
or technique has been subjected to peer review and publica-
tion; (3) the known or potential rate of error, and the exis-
tence and maintenance of standards controlling the technique’s
operation; and (4) the “‘general acceptance’” of the theory
or technique.”

[14,15] In making the preliminary assessment, the trial
judge has the discretion both to avoid unnecessary Neb. Rev.
Stat. § 27-104 (Reissue 2016) hearings, where the reliability
of an expert’s methods is stipulated to or properly taken for
granted, and to require appropriate proceedings in the less
usual or more complex cases, where cause for questioning
the expert’s reliability arises.”® A trial court adequately dem-
onstrates that it has performed its gatekeeping duty when the
record shows (1) the court’s conclusion whether the expert’s
opinion is admissible and (2) the reasoning the court used to
reach that conclusion, specifically noting the factors bear-
ing on reliability that the court relied on in reaching its
determination.?”’

In Kumho Tire Co., the U.S. Supreme Court discussed how
Daubert®® applies to the testimony of experts who are not sci-
entists and concluded that the trial judge’s general gatekeeping
obligation also applies to testimony base