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JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Vicky L. Johnson ....................... Wilber
Ricky A. Schreiner ...................... Beatrice
Julie D. Smith ......... .. . .. ... ... Tecumseh

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
William B. Zastera . ..................... Papillion
George A. Thompson . ................... Papillion
Michael A. Smith ....................... Plattsmouth
Stefanie A. Martinez .. ................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

John A. Colborn . ....................... Lincoln
JodiNelson ............................ Lincoln
Robert R.Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A. Maret .......................... Lincoln
Susan I. Strong . ........ ... . L Lincoln
DarlaS.Ideus .......................... Lincoln
Kevin R. McManaman ................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B. Randall ..................... ... Omaha
J. Michael Coffey ....................... Omaha
W. Mark Ashford .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... .. ..., Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... ... ... Omaha
W. Russell Bowie Il .................... Omaha
Leigh Ann Retelsdorf ................. ... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke ....................... Columbus
Mary C. Gilbride ....................... Wahoo
James C. Stecker . ....................... Seward
Rachel A. Daugherty .................... Aurora



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Paul J. Vaughan ............. ... .. .. ... Dakota City

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson .. ...................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Teresa K. Luther ........................ Grand Island
William T. Wright ......... ... ... ...... Kearney
Mark J. Young ......... ... ... ... Grand Island
John H. Marsh ......................... Kearney

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City
Donald E. Rowlands ..................... North Platte
James E. Doyle IV ...................... Lexington
David Urtbom .......................... McCook
Richard A. Birch . ....................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Leo Dobrovolny . ....................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman ..................... Alliance
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm .............. ... ...... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
John F. Steinheider ...................... Nebraska City
Todd J. Hutton ......................... Papillion
PaTricia A. Freeman ..................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

Laurie Yardley ......... ... .. .. ... .. ... Lincoln
Timothy C. Phillips ..................... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley .......... ... ... ...... Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter ....................... Lincoln
John R. Freudenberg . .................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Lawrence E. Barrett ..................... Omaha
Marcena M. Hendrix .................... Omaha
Darryl R.Lowe . ............ .. ... Omaha
John E.Huber .......................... Omaha
Jeffrey Marcuzzo ....................... Omaha
Craig Q. McDermott .. ................... Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ....................... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn ....................... Omaha
Stephanie R. Hansen .. ................... Omaha
Stephanie F. Shearer ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ....................... Columbus
Patrick R. McDermott ................... David City
Linda S. Caster Senff .................... Aurora
C.JoPetersen ............... ... Seward
Stephen R.W. Twiss ..................... Central City
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

C. Matthew Samuelson ................... Blair

Kurt Rager ........ ... ... ... ... .. ... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth Vampola .................... ... Fremont

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

James J. Orr .. ... .. Valentine
Tami K. Schendt ........................ Broken Bow
Kale B. Burdick ........................ O’Neill

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ......... .. .. .. ... .... Grand Island
John P. Rademacher ..................... Kearney
Alfred E. Corey III . ........ ... ... .. ... Grand Island

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ......... ... ... ...... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ............. ... ... .... North Platte
Edward D. Steenburg . ................... Ogallala
Anne Paine ........... ... .. .. ... ...... McCook
Michael E. Piccolo ........... ... .. .. ... North Platte
Jeffrey M. Wightman .................... Lexington

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden .. ..................... Gering
Randin Roland ....... .. ... ... ... .. ... Sidney
Russell W. Harford ...................... Chadron
Kristen D. Mickey ............. ... .. ... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City
Douglas F. Johnson . ....................... Omaha
Elizabeth Crnkovich ....................... Omaha
Wadie Thomas ........................... Omaha
Christopher Kelly ......... ... .. ... ... ... Omaha
Vernon Daniels ........................... Omaha
Matthew R. Kahler ..................... ... Omaha
Lancaster County
Judges City
Toni G. Thorson . ............ .. .. ......... Lincoln
Linda S. Porter ....... ... ... .. .. .. .. ..... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder .......................... Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B.O’Neal ......................... Papillion

WORKERS’ COMPENSATION
COURT AND JUDGES

Judges City

James R.Coe ........... ... i, Omaha
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ............ ... ... ........ Lincoln
Dirk V.Block ........ ... ... ... ... ... . ..., Lincoln



ATTORNEYS
Admitted Since the Publication of Volume 296

ANTHONY MICHAEL AERTS
EMILY MAE ANDERSON
ANDRE BERNARD BARNAUD
CoNOR DANE BARNES

JosHUA RAYMOND BAUMANN
AUDREY ANN BELLEW

ABBEY RENEE BENSON

SARA ANN BERGGREN
ALYSON K. BISCEGLIA
MICHAEL ERNST BLACKBURN
SUNSHINE MORNING BRADSHAW
EMILY JANE BRISKI

ANNE BrROwWN

JOHN ZACHARY BURT

RyAN PATRICK WAYNE CALLEY
HALEIGH BROCKMAN CARLSON
JoHN DAvID CARTIER
REBECccA ROSE CHASEK
DANIEL AARON CHRISTENSEN
KAyLA CARESSE CLARK
LAaNCE HAROLD COCHRAN
STEPHANIE JEANNE COSTELLO
KATE ANNE CROSSLEY
THERESA KAy Cusic

JACINTA NOEL DAI-KLABUNDE
SAMANTHA ANNE D’ANGELO
JARED RAY DEAN

BENJAMIN CHARLES DEAVER
JOHN TAYLOR DENSBERGER
JoHN DURHAM DUGGAR

Jopy DuvaLL

QUINN ROBERT EATON

NATHANIEL TRYGVE ECKSTROM
ROBERT MATTHEW EGERMAYER
MICHELLE JENNY ELKIN
CAITLIN JANE ELLIS
ALEXANDER GLENN ENGELKAMP
JosHUA GLENN FALK
YUHE FAN
ALEXANDRE MANSOUR FAYAD
CAMERON CRAWFORD FINKE
MicHAEL CAMERON FLORANCE
AMANDA JAYNE FrRAY
LAUREL JANE FREEMYER
WILLIAMETTE GALLAGHER
MicaH JoHN GOEBEL
GARY DEWAYNE

GOUDELOCK, JR.
BENJAMIN NATHANIEL GREEN
PHOEBE LOUISE GYDESEN
SARAH GENE GYHRA
LoGAN MICHAEL HAGLUND
MARK PAUL HANNA
JAMES F. HANSEN
Tamiko KiMm HANSEN
JOSEPH PATRICK HANSON
EMILY REBEKAH HARRIMAN
JAMES ANDREW HART
KELBEY DAvID HEIDER
ALLISON JEAN HEIMES
KELSEY RAE HEINO
JENNIFER LYNNE HIATT
JoHN MICHAEL HINES
JOSEPH AUBREY HUCKLEBERRY
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ATTORNEYS

Lor1 CHRISTINE HULBERT
CATHERINE ELvA ELIZABETH
HuLt
NATHAN PAuL HUSAK
TrRAVIS MICHAEL JACOTT
KATIE LEE JADLOWSKI
ALISON KRISTINE JANECEK
REBECCA JO JOHNSON
CoOLIN MICHAEL KASTRICK
ADAM WILSON KAUFFMAN
CASEY WILLIAM KIDWELL
PaTrICK JOSEPH KIMMEL
JACLYN LUCILLE KLINTOE
Cobpy ALLAN KOFOID
MORGAN LEA KREISER
JAMES FREDERICK LARGEN
JONATHAN MICHAEL LAWLER
RACHEL MARIE LEE
SAMANTHA CHRISTINE LEE
MELANIE A. LIEBSACK
MANDI LISTON
CARTER DouGLAS LOWMAN
RyAN PAUL MALOLEY
TrAVIS JOHN MARR
JOSELYN YESENIA MARROQUIN
ALYSSA PREM MARTIN
PATRICIA LEA MARTIN
KATHERINE MARIE MATEJKA
MADISON HELEN MCNARY
DEZIREE NICOLE MEDINA
HALEY NOEL MESSERSCHMIDT
AMARA ANN MEYER
KENNON MEYER
MICHAEL DANFORD MEYER
CHRISTINA MARIE MILIEN
Eric DEAN MILLER
MARION MINER
JASON DANIEL MUHLEISEN

ANDREW MARK EDWARD
MUNGER
JERAD ALAN MURPHY
JEssicA LYNN MURPHY
TiMmoTHY MICHAEL MURPHY
CAROLINE ELISABETH NABITY
SEAN T. NAKAMOTO
CAROLINE ELIZABETH NELSEN
MATTHEW ALAN OLSON
JESSE MICHAEL OSWALD
HEATHER CATHERINE PANICK
SHINELLE LOUISE PATTAVINA
DAvVID MICHAEL PONTIER
DEREK JAY POULSEN
BRIAN JOSEPH PURCELL
LEesLIE E. REMUS
ADOLFO DANIEL REYNAGA
PATRICIA ELIZABETH RILEY
JENNA MARIE RIPKE
MAX LARSON RODENBURG
JAMES MICHAEL ROQUEMORE
ANDREW THOMAS RUBIN
SAMANTHA ANGELA SAHAWNEH
MEGAN LEANN SALADEE
JOHN SAUDER
ROBERT WILLIAM SCHECHINGER
SAMANTHA KAYE SCHEITEL
ARIELLE MARISSA SCHREIBER
STEVEN DEXTER SCHRODT
ERIN ELIZABETH SCHROEDER
TYLER SCOTT SEALS
CHRISTINE ELIZABETH SECK
ROBERT MASAKI SEVERSON
CHEVAS NATHANIEL SHAW
EMILY ANNE SIsco
LYNDI ANNE SKINNER
JosHUA JOHN SNOWDEN
PAUL WARREN SNYDER
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MICHELLE JOETH STEVENS
ALYSSA MARIE STOKES
MEGHAN ELIZABETH STOPPEL
BRADEN WAYNE STORER
DESIREE HELEN STORMONT
AMY ELIZABETH SWEARER
Eric WILLIAM SYNOWICKI
JOHN CHRISTOPHER SYVERSON
Soviba IAN TRAN

GRETCHEN RAE TRAW
KATHRYN IRENE VAMPOLA
MATTHEW DAvID VANDRIEL
GREGORY GERARD VINTON
JULIE ANN WARD

DANIEL WASSON

EMILY ANN WEISS

ASHLEY ANNE WENGER-SLABA
CoLTON TAYLOR WILLIAMS
MAEGAN LEIGH WoITA
NATHANIEL LEE WOODFORD
McKyYNZE PERRY WORKS
DEBRA LEE WRAY

ELLEN JANE WYNEGAR
COLEMAN JAMES YOUNGER
RYAN MICHAEL ZAJIC

ALEX MICHAEL ZIMMER
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-16-803: State ex rel. Counsel for Dis. v. Garrison.
Monitoring plan approved, and application for reinstatement granted.

No. S-16-1135: State v. McCain. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-247: State v. Loyd. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-279: Palma-Solano v. Frakes. Appeal dismissed for
failure to file briefs.

No. S-17-330: State v. Pavey. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-458: State v. Garcia. Appeal dismissed. See
§ 2-107(A)(2).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-15-777: Jones v. McDonald Farms, 24 Neb. App. 649
(2017). Petition of appellant for further review denied on June 26,
2017.

No. A-15-899: Anthony v. Cattle Nat. Bank & Trust Co. Petition
of appellant for further review denied on June 20, 2017.

Nos. A-15-900, A-16-003: Cattle Nat. Bank & Trust Co. v.
Anthony. Petitions of appellant for further review denied on June
20, 2017.

No. A-15-923: State v. Purdy. Petition of appellant for further
review denied on September 8, 2017.

No. A-15-1039: State v. Cook. Petition of appellant for further
review denied on July 10, 2017.

No. A-15-1112: Parking Mgmt. & Consultants v. City of Omaha.
Petition of appellant for further review denied on July 20, 2017.

No. A-15-1143: Hovey v. Hovey. Petition of appellee for further
review denied on July 12, 2017.

No. A-16-033: Kountze v. Domina Law Group. Petition of
appellant for further review denied on August 4, 2017.

No. S-16-054: Becher v. Becher, 24 Neb. App. 726 (2017).
Petition of appellant for further review sustained on September 27,
2017.

No. S-16-054: Becher v. Becher, 24 Neb. App. 726 (2017).
Petition of appellee for further review sustained on September 27,
2017.

No. S-16-113: Nadeem v. State, 24 Neb. App. 825 (2017). Petition
of appellee for further review sustained on August 17, 2017.

No. A-16-121: Bilderback-Vess v. Vess. Petition of appellant for
further review denied on June 29, 2017.

No. A-16-126: Latenser v. Omaha Zoning Board of Appeals.
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Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

ANGELA RODRIGUEZ AND ADAN RODRIGUEZ,
SPECIAL ADMINISTRATORS OF THE ESTATE OF
MELISSA RODRIGUEZ, APPELLANTS, V. CATHOLIC
HEALTH INITIATIVES, DOING BUSINESS AS
CHI HEALTH, ET AL., APPELLEES.

899 N.W.2d 227

Filed June 23, 2017. No. S-15-1205.

Motions to Dismiss: Appeal and Error. A district court’s grant of a
motion to dismiss is reviewed de novo.

Pleadings: Appeal and Error. An appellate court reviews a district
court’s denial of a motion for leave to amend a complaint for an abuse
of discretion. However, an appellate court reviews de novo an underly-
ing legal conclusion that the proposed amendments would be futile.
Motions to Dismiss: Appeal and Error. When reviewing an order dis-
missing a complaint, the appellate court accepts as true all facts which
are well pled and the proper and reasonable inferences of law and fact
which may be drawn therefrom, but not the plaintiff’s conclusions.
Motions to Dismiss: Pleadings. To prevail against a motion to dis-
miss for failure to state a claim, a plaintiff must allege sufficient facts,
accepted as true, to state a claim to relief that is plausible on its face.
In cases in which a plaintiff does not or cannot allege specific facts
showing a necessary element, the factual allegations, taken as true, are
nonetheless plausible if they suggest the existence of the element and
raise a reasonable expectation that discovery will reveal evidence of the
element or claim.

Actions: Pleadings: Notice. Civil actions are controlled by a liberal
pleading regime; a party is only required to set forth a short and plain
statement of the claim showing that the pleader is entitled to relief and
is not required to plead legal theories or cite appropriate statutes so long
as the pleading gives fair notice of the claims asserted.

Actions: Pleadings. The rationale for a liberal notice pleading standard
in civil actions is that when a party has a valid claim, he or she should
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recover on it regardless of a failure to perceive the true basis of the
claim at the pleading stage.

7. Negligence: Proof. In order to recover in a negligence action, a plaintiff
must show a legal duty owed by the defendant to the plaintiff, a breach
of such duty, causation, and damages.

8. Negligence. The question of whether a legal duty exists for actionable
negligence is a question of law dependent on the facts in a particular
situation.

9. . The existence of a duty generally serves as a legal conclusion that
an actor must exercise that degree of care as would be exercised by a
reasonable person under the circumstances.

10. . Duty rules are meant to serve as broadly applicable guidelines for
public behavior, i.e., rules of law applicable to a category of cases.
11. . Whether a duty exists is a policy decision.

12. Negligence: Mental Health. Under Neb. Rev. Stat. § 38-2137(2)
(Reissue 2016), the duty to warn of or to take reasonable precautions
to provide protection from violent behavior shall arise only under the
limited circumstances specified in § 38-2137(1), and shall be discharged
by the mental health practitioner if reasonable efforts are made to
communicate the threat to the victim or victims and to a law enforce-
ment agency.

Appeal from the District Court for Douglas County:
JaMEs T. GLEASON, Judge. Reversed and remanded for fur-
ther proceedings.

Brian E. Jorde, of Domina Law Group, P.C., L.L.O., for
appellants.

Patrick G. Vipond, William R. Settles, and Cathy S. Trent-
Vilim, of Lamson, Dugan & Murray, L.L.P., for appellees
Catholic Health Initiatives, doing business as CHI Health,
et al.

J. Scott Paul and Jay D. Koehn, of McGrath, North, Mullin
& Kratz, P.C., L.L.O., and, on brief, Elizabeth Bruening
Smith, for appellee The Noll Company.

Joseph S. Daly and Mary M. Schott, of Sodoro, Daly,
Shomaker & Selde, P.C., L.L.O., for appellees UNMC
Physicians and Jane Doe Physician #1.
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HEeavican, C.J., MILLER-LERMAN, Stacy, and KELCH, JJ., and
BisHor, Judge.

MILLER-LERMAN, J.
NATURE OF CASE

After Melissa Rodriguez was killed by Mikael Loyd,
Melissa’s parents, Angela Rodriguez and Adan Rodriguez,
as the special administrators of Melissa’s estate (collectively
the appellants), brought this negligence and wrongful death
action in the district court for Douglas County. The appel-
lants filed their second amended complaint against numerous
defendants whom we treat as three groups. The first group
is collectively referred to as the “Lasting Hope defendants,”
composed of Catholic Health Initiatives, doing business as
CHI Health; Alegent Creighton Health, now known as CHI
Health Alegent Creighton Clinic; Lasting Hope Recovery
Center of Catholic Health Initiatives (Lasting Hope); “John
Doe #1,” an employee of Lasting Hope; “John Doe #2,” an
employee of Lasting Hope; three Noll entities (Noll Human
Resource Services, The Noll Company, and Noll, Inc.); and
“Jane Doe Nurse #1,” an employee of a Noll entity. The sec-
ond group is collectively referred to as the “UNMC defend-
ants,” composed of UNMC Physicians (UNMC) and “Jane
Doe Physician #1,” an employee of UNMC. The third group is
collectively referred to as the “City defendants” composed of
the City of Omaha, “Officer Doe #1,” and “Officer Doe #2.”
The appellants claimed that the defendants were negligent in
various respects and specifically in failing to protect Melissa
from Loyd. All the defendants moved to dismiss the second
amended complaint. The district court granted the defendants’
motions to dismiss. The district court denied the appellants’
leave to amend their second amended complaint except as to
the City defendants. The appellants did not amend their allega-
tions regarding the City defendants, and the City defendants
stood dismissed. The appellants filed this appeal challenging
the dismissal of the Lasting Hope defendants and UNMC
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defendants. The City defendants are not parties to this appeal.
We determine that the district court erred when it dismissed
the appellants’ second amended complaint as to the Lasting
Hope defendants. We further conclude that the district court
erred when it denied the appellants’ motion to amend the
second amended complaint to add allegations relative to the
UNMC defendants and dismissed the UNMC defendants. We
reverse, and remand for further proceedings.

STATEMENT OF FACTS

According to the appellants’ second amended complaint,
which is the operative pleading in this case, on or about June
11, 2013, Loyd assaulted and battered Melissa. The Omaha
Police Department (OPD) was contacted regarding the incident,
and officers completed a domestic violence report. Charges
were not brought against Loyd at that time, but an investiga-
tion was ongoing. The second amended complaint alleges that
in July, Loyd falsely imprisoned Melissa for a period of time.
Melissa contacted the OPD regarding Loyd at various times in
July and August.

On August 7, 2013, the OPD issued an arrest warrant for
Loyd for the misdemeanor assault and battery of Melissa. On
August 8, Loyd contacted the OPD and voluntarily met with
and spoke to officers. During this meeting, “Loyd expressed
a desire to kill.” The OPD then placed Loyd under emergency
protective custody because it believed that Loyd was “mentally
ill and an imminent threat of danger to himself or others.”
Loyd was transferred to Lasting Hope. The appellants allege
that at the time Loyd was placed under emergency protective
custody, Lasting Hope was “aware of his misdemeanor war-
rant.” The second amended complaint further states: “Lasting
Hope knew or should have known that the [emergency pro-
tective custody] hold placed on Loyd was the result of Loyd
threatening to kill his mother and professing he was a danger
to himself and others.”
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Loyd remained at Lasting Hope from August 8 to 14, 2013.
Pursuant to Neb. Rev. Stat. § 71-919 (Reissue 2009), within
36 hours of being admitted to a mental health facility, an indi-
vidual under emergency protective custody must undergo a
mental health evaluation to be performed by a mental health
professional. Section 71-919(4) provides that “[a] person shall
be released from emergency protective custody after comple-
tion of such evaluation unless the mental health professional
determines, in his or her clinical opinion, that such person is
mentally ill and dangerous or a dangerous sex offender.” On
August 11, Jane Doe Physician #1, an employee of UNMC,
prepared a mental health evaluation of Loyd and found “Loyd
not to be a danger to himself or others.”

According to the second amended complaint, while Loyd
was at Lasting Hope, he made repeated calls to Melissa from
Lasting Hope’s landline telephone. Loyd called Melissa on
August 8, at least 6 times on August 10, and 18 times on
August 11.

On August 12, 2013, Loyd called the OPD to effectively
turn himself in on the outstanding arrest warrant. OPD offi-
cers went to Lasting Hope to arrest Loyd, but Lasting Hope
refused to release Loyd to the officers because the emergency
protective custody hold was still in effect. The second amended
complaint states that “[i]t is believed Jane Doe Nurse #1,
employed by Noll, was responsible for the discharge of Loyd
and involved in the failure to properly review the circum-
stances of Loyd’s admission and communicate effectively to
the OPD that Lasting Hope planned to release Loyd.”

According to the second amended complaint, on August 14,
2013, “Loyd left Lasting Hope on his own, without supervi-
sion, being questioned or stopped, and without Lasting Hope
even noticing he was gone. Loyd freely walked out the facil-
ity sometime between 12:49 p.m. and 2:22 p.m.” Lasting
Hope did not notify the OPD on August 14 that Loyd had
left its premises. Sometime after 4:15 p.m. on August 14,
Loyd killed Melissa and later returned to Lasting Hope at
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approximately 8 p.m. Subsequently, on August 16, while he
was still at Lasting Hope, Loyd was arrested for the murder
of Melissa.

The second amended complaint notes that in September
2013, Loyd was found not competent to stand trial, and that in
January 2014, Loyd was diagnosed as paranoid schizophrenic.

The appellants filed their second amended complaint on
July 17, 2015. They claimed that the defendants were negli-
gent in part for failing to provide Loyd with adequate mental
health treatment and for failing to protect Melissa from Loyd.
All the defendants filed motions to dismiss for failure to state
a claim upon which relief can be granted. The defendants also
filed motions to stay discovery. On July 31, the district court
filed an order in which it granted the defendants’ motions to
stay discovery until it had had an opportunity to rule on the
pending motions to dismiss.

After a hearing, on October 16, 2015, the district court filed
an order in which it granted all of the defendants’ motions
to dismiss. The district court stated that the only issue raised
by the motions to dismiss was whether any of the defendants
owed a duty. The district court quoted Munstermann v. Alegent
Health, 271 Neb. 834, 716 N.W.2d 73 (2006):

“a psychiatrist is liable for failing to warn of and protect
from a patient’s threatened violent behavior, or failing to
predict and [warn of and] protect from a patient’s violent
behavior, when the patient has communicated to the psy-
chiatrist a serious threat of physical violence against him-
self, herself, or a reasonably identified victim or victims.
The duty to warn of or to take reasonable precautions to
provide protection from violent behavior shall arise only
under those limited circumstances . . . .”

The district court determined that the duty required of psy-
chologists, psychiatrists, and other mental health practitioners,
as set forth in Munstermann, is the same duty that was required
of the defendants in this case, except for the City defendants.
The district court then stated that
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there is no allegation contained in [the appellants’]
Second Amended Complaint which suggests that . . .
Loyd ever indicated in any way, any thought or sug-
gestion of causing harm to specifically Melissa . . . the
decedent herein. . . . Nowhere in [the appellants’] Second
Amended Complaint is there an allegation that . . . Loyd
indicated in any manner to any of the named Defendants
his thoughts regarding or his intention to cause any injury
to the victim Melissa . . . .
Accordingly, the district court determined that based on the
facts alleged in the second amended complaint, the Lasting
Hope defendants and the UNMC defendants did not owe a duty
to Melissa.

The district court further determined that based on the alle-
gations set forth in the second amended complaint, the City
defendants owed no duty to Melissa. Therefore, the district
court granted all the defendants’ motions to dismiss. The dis-
trict court gave the appellants 2 weeks to amend their second
amended complaint against the City defendants. The appellants
did not amend their second amended complaint against the
City defendants.

On October 23, 2015, the appellants filed a motion to alter
or amend the October 19 order or, in the alternative, a motion
to certify the October 19 order as a final judgment. The appel-
lants requested that the district court determine that the defend-
ants owed a duty to Melissa. The appellants also sought leave
to amend their second amended complaint with respect to the
UNMC defendants by adding the sentence: “‘Loyd sufficiently
communicated to Defendants a serious threat of physical vio-
lence to a reasonably identifiable victim. Melissa . . . was a
reasonably identifiable victim.””

On November 24, 2015, the district court filed an order in
which it denied the appellants’ motions. Specifically, the court
denied the appellants leave to amend the second amended
complaint, stating that the amendment would be futile. In its
November 24 order, the district court further acknowledged
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that the appellants had not amended their second amended
complaint against the City defendants and that therefore, “this
action must stand as dismissed against” the City defendants.

The appellants do not appeal the district court’s determi-
nations with respect to the City defendants, and they are not
parties to this appeal. However, the appellants do appeal the
dismissals as to the Lasting Hope defendants and the UNMC
defendants, as well as the denial of their motion to amend the
allegations in the second amended complaint relative to the
UNMC defendants.

The appellants filed a timely appeal.

ASSIGNMENTS OF ERROR

The appellants claim, consolidated and restated, that the
district court erred when it (1) dismissed the appellants’ second
amended complaint against the Lasting Hope defendants and
the UNMC defendants for failing to allege facts that showed
they owed a duty to Melissa and (2) denied the appellants’
motion for leave to amend the allegations in their complaint
relating to the claims against the UNMC defendants.

STANDARD OF REVIEW

[1] A district court’s grant of a motion to dismiss is reviewed
de novo. Tryon v. City of North Platte, 295 Neb. 706, 890
N.W.2d 784 (2017).

[2] With respect to the proper standard of review for a
denial of a motion to amend a pleading, we have stated that we
review a district court’s denial of a motion for leave to amend
a complaint for an abuse of discretion. Estermann v. Bose, 296
Neb. 228, 892 N.W.2d 857 (2017). However, we review de
novo an underlying legal conclusion that the proposed amend-
ments would be futile. /d.

ANALYSIS
Review of Orders of Dismissal.
[3] The appellants claim that the district court erred when
it granted the motions to dismiss for failure to state a claim
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filed by the Lasting Hope defendants and the UNMC defend-
ants. When reviewing an order dismissing a complaint, the
appellate court accepts as true all facts which are well pled
and the proper and reasonable inferences of law and fact
which may be drawn therefrom, but not the plaintiff’s conclu-
sions. Tryon v. City of North Platte, supra. Accordingly, for
the purpose of reviewing the court’s dismissal of the second
amended complaint, the facts that we have set out in this opin-
ion are the facts as alleged by the appellants which we accept
as true.

[4] To prevail against a motion to dismiss for failure to
state a claim, a plaintiff must allege sufficient facts, accepted
as true, to state a claim to relief that is plausible on its face.
Id. In cases in which a plaintiff does not or cannot allege
specific facts showing a necessary element, the factual allega-
tions, taken as true, are nonetheless plausible if they suggest
the existence of the element and raise a reasonable expecta-
tion that discovery will reveal evidence of the element or
claim. /d.

[5,6] Nebraska is a notice pleading jurisdiction. Civil actions
are controlled by a liberal pleading regime; a party is only
required to set forth a short and plain statement of the claim
showing that the pleader is entitled to relief and is not required
to plead legal theories or cite appropriate statutes so long
as the pleading gives fair notice 