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JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Paul W. Korslund ....................... Beatrice
Daniel E. Bryan, Jr. ....... ... ... ...... Auburn
Vicky L. Johnson ....................... Wilber

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
William B. Zastera . ..................... Papillion
David K. Arterburn . .......... ... .. ... .. Papillion
Jeffrey J. Funke .......... ... ... ...... Plattsmouth
George A. Thompson . ................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

Steven D. Burns . ....................... Lincoln
John A. Colborn . ....................... Lincoln
JodiNelson ............................ Lincoln
Robert R.Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A.Maret ..............ccvvinn.n.. Lincoln
Susan I. Strong . .......... ... ... Lincoln
DarlaS.Ideus .......................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B. Randall ..................... ... Omaha
J. Michael Coffey ....................... Omaha
W. Mark Ashford .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... .. ..., Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... ... ... Omaha
W. Russell Bowie Il .................... Omaha
Leigh Ann Retelsdorf ................. ... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke ....................... Columbus
Mary C. Gilbride ....................... Wahoo
James C. Stecker . ....................... Seward
Rachel A. Daugherty .................... Aurora



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Paul J. Vaughan ............. ... .. .. ... Dakota City

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson .. ...................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Teresa K. Luther ........................ Grand Island
William T. Wright ......... ... ... ...... Kearney
Mark J. Young ......... ... ... ... Grand Island
John H. Marsh ......................... Kearney

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City
Donald E. Rowlands ..................... North Platte
James E. Doyle IV ...................... Lexington
David Urtbom .......................... McCook
Richard A. Birch . ....................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Randall L. Lippstreu . .................... Gering
Leo Dobrovolny . ....................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman . .................... Alliance
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm .............. ... ...... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
John F. Steinheider ...................... Nebraska City
Todd J. Hutton ......................... Papillion
Stefanie A. Martinez . .................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

Laurie Yardley ......... ... .. .. ... .. ... Lincoln
Timothy C. Phillips ..................... Lincoln
Thomas W. Fox ............ .. .. .. .... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley ........................ Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter .. ..................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Lawrence E. Barrett ..................... Omaha
Marcena M. Hendrix .................... Omaha
Darryl R.Lowe . ............ .. ... Omaha
John E.Huber .......................... Omaha
Jeffrey Marcuzzo ....................... Omaha
Craig Q. McDermott .. ................... Omaha
Susan Bazis . ......... ... . . Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ....................... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn .................... ... Omaha
Stephanie R. Hansen . .................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ....................... Columbus
Patrick R. McDermott ................... David City
Linda S. Caster Senff .................... Aurora
C.JoPetersen ............... ... Seward
Stephen R.W. Twiss ..................... Central City

- Viii -



JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

C. Matthew Samuelson ................... Blair

Kurt Rager ........ ... ... ... ... .. ... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth Vampola .................... ... Fremont

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

Alan L. Brodbeck ....................... O’Neill
James J. Orr ......... .. ... .. Valentine
Tami K. Schendt ........................ Broken Bow

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Philip M. Martin, Jr. ............ .. ... .... Grand Island
Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ........................ Grand Island
John P. Rademacher ..................... Kearney

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ......... ... ... ... ... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ............. ... ... .... North Platte
Edward D. Steenburg . ................... Ogallala
Anne Paine ............. ... .. ... ...... McCook
Michael E. Piccolo ................... ... North Platte
Jeffrey M. Wightman .................... Lexington

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden . ...................... Gering
Randin Roland ....... ... ... ... ... ... Sidney
Russell W. Harford ...................... Chadron
Kristen D. Mickey ............. ... .. ... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City

Douglas F. Johnson . ....................... Omaha
Elizabeth Crnkovich .................... ... Omaha
Wadie Thomas ........................... Omaha
Christopher Kelly ......... ... .. ... ... ... Omaha
Vernon Daniels ........................... Omaha

Judges City
Toni G. Thorson . ........... ... ... ........ Lincoln
Linda S. Porter ........... .. ... .. ... ...... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder ...... ... ... ... ......... Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B. O’Neal ......................... Papillion

WORKERS” COMPENSATION
COURT AND JUDGES

Judges City

James R. Coe ........... ... ... ... ... ... Omaha
Laureen K. Van Norman . ................... Lincoln
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ............ ... ... ........ Lincoln



ATTORNEYS
Admitted Since the Publication of Volume 292

ANDREA NICOLE AVILA
MICHAEL JOE BAXTER
ANNRENE SARAH BRAUN
DANIEL LEE BROTZMAN
LuUcrRECE HERMINE BUNDY
ELIZABETH JOAN CHRISP
JASON MICHAEL COOPER
MARTIN JOSEPH DEMORET
JEssicA J. DobD
JOHN PATRICK FLANAGAN
WHITNEY ANN FREE
ALEXANDER GERARD GALVIN
STEPHEN RYAN GREENWOOD
SARAH ELIZABETH GRIDER
JANAE LYNN HOFER
HiLary NicoLE HUNT
JouN A. HURLEY
ABIGAIL GRACE JOHNSON
BRADLEY S. JONES
STEVEN M. KARCHER
PETER ANDREW KEMP
ANDREW THOMAS LAGRONE
WHITNEY SCHROEDER
LINDSTEDT
JOEL SHENG Liu
KAz CHRISTOPHER LONG
ELSBETH JANE MAGILTON
LAUREN JEAN MICEK
ANDREW JAMES MoOCK
YEVGEN VOLODYMYROVYCH
OLSHEVSKYY
RyAN DAvID PATRICK
MICHAEL JOSEPH PETERS 11

JEROMY W. PHARIS
ANDREW MICHAEL POPE
LiNnDY NICOLE RAUSCHER
AMBER LEIGH RUPIPER
STEPHEN ANDREW SAEL
ROBERT THOMAS SCHAEFER
JosepH H. SELDE
DEANA K. SHAFFER
SHIVANI SHARMA
LisA MARIE SHIFFLET
Naoko GIMA SHIMIZU
JAMES GEORGE SIEBEN
JASON MATTHEW SMILEY
RicHARD CLEON STEVENS II
ADEEL AKHTAR SYED
JASON RICHARD THOMAS
JOSEPH PATRICK THOMPSON
CHRISTINE ELAINE
WESTBERG DORN
PauL WILsON
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TABLE OF CASES REPORTED

Abdulkadir; State v. .. ... 560
Abejide; State V. ... 687
Adair Asset Mgmt. v. Terry’s Legacy ..........c.o ... 32
Adams V. State ... 612
Adoption of Jaelyn B., Inre ... ... .. 917
Adoption of Madysen S. etal., Inre ......... ... .. ... ... .. ... 646
Al-Ameen v. Frakes ... ... . 248
Albatross Express; Tchikobava v. ... ... ... .. ... . i 223
Alberts, In re Estate of .. ... ... ... .. 1
Aline Bae Tanning v. Nebraska Dept. of Rev. ............ ... ... ... ... 623
Application No. B-1829, Inre ... ... . i 485
Ash; State V. . 583
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-15-092: Knehans v. Gorsuch. Affirmed. Stacy, J.
McCormack, J., not participating.

No. S-15-218: State v. McLemore. Affirmed. Stacy, J.

No. S-15-249: Belitz v. Belitz. Affirmed. Kelch, J. Connolly and
Cassel, JJ., not participating.

No. S-15-372: Cruise v. State. Affirmed. Per Curiam. Connolly
and Stacy, JJ., not participating.

No. S-15-382: Doe v. Piske. Petition for further review dismissed
as having been improvidently granted. Per Curiam.

No. S-15-570: Logan v. Logan. Affirmed. Per Curiam. Connolly,
J., not participating.

No. S-15-589: Maystrick v. Maystrick. Affirmed. Stacy, J.

No. S-15-590: Hartley v. Hartley. Affirmed. Per Curiam.

No. S-15-604: Denisse v. Denisse. Affirmed. Heavican, C.J.

No. S-15-779: Davydzenkava v. Davydzenkau. Affirmed. Per
Curiam. Connolly, J., not participating.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-15-635: Everts v. Nebraska Dept. of Health & Human
Servs. Appeal dismissed as moot.

No. S-15-804: Prism Tech. v. Maxim Grp. Stipulation allowed;
appellant’s appeal and any appellee cross-appeal dismissed with
prejudice.

No. S-15-1188: Leonor v. Kenney. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-15-1238: State v. Hedrick. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. S-16-092: State v. Lyle. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-16-409: State v. Garcia. Appeal dismissed.

No. S-16-418: State v. Garcia. Appeal dismissed. See
§ 2-107(A)(2).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-14-789: Burns v. Burns, 23 Neb. App. 420 (2015). Petition
of appellee for further review sustained on March 9, 2016.

No. A-14-905: SBC v. Cutler, 23 Neb. App. 939 (2016). Petition
of appellee for further review denied on June 15, 2016.

No. A-14-948: Kemnitz v. Thalken. Petition of appellant for fur-
ther review denied on April 6, 2016.

No. A-14-967: Ludtke v. Ludtke. Petition of appellant for further
review denied on April 6, 2016.

No. A-14-1044: State v. Rodriguez-Rojas. Petition of appellant
for further review denied on March 9, 2016.

No. A-14-1065: Ross, Schroeder v. Artz, 23 Neb. App. 545
(2016). Petition of appellants for further review denied on April 20,
2016.

No. A-14-1114: White v. George. Petition of appellant for further
review denied on April 6, 2016.

No. A-14-1166: State v. McMillion, 23 Neb. App. 687 (2016).
Petition of appellant for further review denied on May 12, 2016.

No. A-15-016: Payne v. Nebraska Dept. of Corr. Servs., 24 Neb.
App. 1 (2016). Petition of appellant for further review denied on June
2, 2016.

No. A-15-017: State v. Brooks, 23 Neb. App. 560 (2016). Petition
of appellant for further review denied on March 23, 2016.

No. A-15-033: State v. Hernandez. Petition of appellant for fur-
ther review denied on March 23, 2016.

No. A-15-043: Geiger v. Besmer. Petition of appellant for further
review denied on March 25, 2016, as untimely.

No. A-15-054: State v. Tyson, 23 Neb. App. 640 (2016). Petition
of appellant for further review denied on May 18, 2016.

No. S-15-086: State v. Mitchell, 23 Neb. App. 657 (2016).
Petition of appellant for further review sustained on April 13, 2016.

No. S-15-104: In re Estate of Evertson, 23 Neb. App. 734 (2016).
Petition of appellant for further review sustained on June 2, 2016.

No. A-15-146: Rasmussen v. Nelson. Petition of appellant for
further review denied on May 18, 2016.

No. A-15-178: Bruzzano v. Bruzzano. Petition of appellant for
further review denied on March 9, 2016.

- XX1 -



- Xxii -

PETITIONS FOR FURTHER REVIEW

No. A-15-195: Hays v. Hays. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-208: State v. Harrod. Petition of appellant for further
review denied on March 16, 2016.

No. A-15-222: Cohrs v. Bruns. Petition of appellant for further
review denied on May 4, 2016.

No. A-15-269: Vandelay Investments v. Brennan. Pectition of
appellant for further review denied on May 12, 2016.

No. A-15-295: State v. Sullivan. Petition of appellant for further
review denied on April 6, 2016.

No. A-15-304: State v. Parson. Petition of appellant for further
review denied on March 23, 2016.

No. A-15-306: State v. Parson. Petition of appellant for further
review denied on March 23, 2016.

No. A-15-333: State v. Haynes. Petition of appellant for further
review denied on March 4, 2016, as untimely filed.

No. A-15-336: Derby v. Martinez, 24 Neb. App. 17 (2016).
Petition of appellee for further review denied on June 14, 2016. See
§ 2-102(F)(1).

No. A-15-347: State v. Jenkins. Petition of appellant for further
review denied on June 15, 2016.

No. A-15-354: Concannon v. Fuentes. Petition of appellant for
further review denied on March 9, 2016.

No. A-15-388: State v. Purdie. Petition of appellant for further
review denied on May 4, 2016.

No. A-15-402: State v. Watson. Petition of appellant for further
review denied on June 8, 2016.

No. S-15-404: State v. Olbricht, 23 Neb. App. 607 (2016).
Petition of appellee for further review sustained on May 12, 2016.

No. A-15-413: State v. Gallegos-Palafox. Petition of appellant for
further review denied on June 8, 2016.

Nos. A-15-417, A-15-694: In re Interest of Miah T. & DeKandyce
H., 23 Neb. App. 592 (2016). Petitions of appellant for further review
denied on April 6, 2016.

No. A-15-429: Deinert v. John. Petition of appellant for further
review denied on June 22, 2016.

No. A-15-441: State v. Cramer. Petition of appellant for further
review denied on March 16, 2016.

No. A-15-448: State v. Haley. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-461: In re Interest of Shayla H. et al. Petition of appel-
lant for further review denied on April 20, 2016.
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PETITIONS FOR FURTHER REVIEW

No. A-15-461: In re Interest of Shayla H. et al. Petition of appel-
lee David H. for further review denied on April 20, 2016.

No. A-15-462: State v. Alspaugh. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-470: In re Interest of Giavanna G., 23 Neb. App. 853
(2016). Petition of appellee for further review denied on June 2, 2016.

No. A-15-479: In re Interest of Shelby H. Petition of appellant
for further review denied on March 11, 2016, for failure to file brief
in support. See § 2-102(F)(1).

No. A-15-492: State v. Gifford. Petition of appellant for further
review denied on June 22, 2016.

No. A-15-495: State v. Moore. Petition of appellant for further
review denied on March 16, 2016.
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Decedents’ Estates: Appeal and Error. An appeal from the county
court’s allowance or disallowance of a claim in probate will be heard as
an appeal from an action at law. In reviewing a judgment of the probate
court in a law action, an appellate court does not reweigh evidence, but
considers the evidence in the light most favorable to the successful party
and resolves evidentiary conflicts in favor of the successful party, who is
entitled to every reasonable inference deducible from the evidence. The
probate court’s factual findings have the effect of a verdict and will not
be set aside unless clearly erroneous.

Judgments: Appeal and Error. On a question of law, an appellate court
is obligated to reach a conclusion independent of the determination
reached by the court below.

Statutes: Appeal and Error. The language of a statute is to be given
its plain and ordinary meaning, and an appellate court will not resort
to interpretation to ascertain the meaning of statutory words which are
plain, direct, and unambiguous.

: . When construing a statute, an appellate court must look
to the statute’s purpose and give to the statute a reasonable construc-
tion which best achieves that purpose, rather than a construction which
would defeat it.

Attorney and Client. The power of the attorney to act for his client in
an action is to be considered valid and sufficient until disproved.
Statutes: Appeal and Error. An appellate court may not add language
to the plain terms of a statute to restrict its meaning.
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Appeal from the County Court for Custer County: Tamr K.
ScHENDT, Judge. Affirmed in part, and in part reversed and
remanded with directions.

William J. Lindsay, Jr.,, of Gross & Welch, P.C., L.L.O.,
and Steve Windrum, of Malcom, Nelsen & Windrum, L.L.C.,
for appellants.

Gregory C. Scaglione and John V. Matson, of Koley Jessen,
P.C., L.L.O., and Claude E. Berreckman, of Berreckman &
Davis, P.C., for appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, CASSEL, and StAcy, JJ.

WRIGHT, J.
NATURE OF CASE

Following the death of Emil C. Alberts, his surviving spouse,
Lois M. Alberts, authorized her attorney to file a petition on
her behalf to elect to take one-half of Emil’s augmented estate
under Neb. Rev. Stat. § 30-2313 (Reissue 2008). Emil’s two
nephews, Mark Alberts and Mike Alberts, as copersonal repre-
sentatives of Emil’s estate and as beneficiaries of Emil’s trust
(the appellants), challenge both the validity of Lois’ petition
and the county court’s inclusion of the value of certain trust
property into the calculation of Lois’ elective share.

BACKGROUND

Emil passed away in June 2013 and was survived by Lois
and the appellants. After Emil’s death, Lois hired an attorney
who filed a petition with the county court for Custer County
for Lois to elect one-half of Emil’s augmented estate pursuant
to § 30-2313.

In response to the petition for the elective share, the appel-
lants objected to the petition’s validity and to the calculation
of Lois’ elective share within it. The appellants alleged that
the petition was not valid, because Neb. Rev. Stat. § 30-2315
(Reissue 2008) states that the right to an elective share may
only be exercised by the surviving spouse, and Lois did not
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sign or file the petition herself. The appellants also alleged
that the value of certain property transferred during Emil’s
lifetime was improperly included in the augmented estate for
purposes of calculating Lois’ elective share; they argued that
Lois consented to the transfer and that thus, the value of the
property should have been excluded from the augmented estate
under Neb. Rev. Stat. § 30-2314(c)(2) (Reissue 2008).

The property at issue was real estate transferred by deeds to
Emil’s revocable trust. Seventeen months prior to Emil’s death,
he and Lois jointly met with an attorney to put together an
estate plan. In addition to Emil’s living trust and will, the attor-
ney prepared four deeds for them. Two of the deeds conveyed
real property to Lois as trustee of Lois’ trust. The other two
deeds conveyed the real property at issue in this appeal, valued
at $2,529.,460, to Emil as trustee of Emil’s trust. All four deeds
were signed by both Emil and Lois on the same day that Emil’s
trust and will and Lois’ trust and will were executed. Lois does
not dispute that she signed the deeds and does not allege any
fraud in the inducement.

The county court ultimately found that Lois’ petition for
elective share was validly filed and that the value of the prop-
erty at issue should be included in the augmented estate for
purposes of calculating Lois’ elective share.

ASSIGNMENTS OF ERROR
The appellants assign, combined and restated, that the
county court erred in finding that the petition for elective share
was validly filed and in failing to exclude from the augmented
estate the value of the real estate transferred by deeds to Emil’s
trust under § 30-2314(c)(2).

STANDARD OF REVIEW
[1,2] An appeal from the county court’s allowance or disal-
lowance of a claim in probate will be heard as an appeal from
an action at law.! In reviewing a judgment of the probate court

! In re Estate of Lamplaugh, 270 Neb. 941, 708 N.W.2d 645 (2006).
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in a law action, an appellate court does not reweigh evidence,
but considers the evidence in the light most favorable to the
successful party and resolves evidentiary conflicts in favor of
the successful party, who is entitled to every reasonable infer-
ence deducible from the evidence.? The probate court’s factual
findings have the effect of a verdict and will not be set aside
unless clearly erroneous.®> On a question of law, an appellate
court is obligated to reach a conclusion independent of the
determination reached by the court below.*

ANALYSIS

[3,4] This case presents two issues involving statutory inter-
pretation. The language of a statute is to be given its plain
and ordinary meaning, and an appellate court will not resort
to interpretation to ascertain the meaning of statutory words
which are plain, direct, and unambiguous.” When construing
a statute, an appellate court must look to the statute’s purpose
and give to the statute a reasonable construction which best
achieves that purpose, rather than a construction which would
defeat it.®

VALIDITY OF PETITION FOR
ELECTIVE SHARE

The first issue is whether the surviving spouse’s claim for
her elective share was properly filed. The appellants claim the
petition for elective share was not valid, because it was signed
and filed by Lois’ attorney. The appellants concede that Lois
verbally authorized her attorney to file the petition, but they
assert that the petition was void, because the attorney signed
and filed it, and Lois did not. We disagree.

2 Id.

3 1d.

4 Id.

5 Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).
¢ In re Estate of Fries, 279 Neb. 887, 782 N.W.2d 596 (2010).
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Section 30-2315 provides in part that “[t]he right of election
of the surviving spouse may be exercised only during his or
her lifetime by him or her.” That right may be exercised “by
filing in the court and mailing or delivering to the personal rep-
resentative, if any, a petition for the elective share.”” Neither
§ 30-2315 nor § 30-2317 requires the surviving spouse to per-
sonally sign and file the petition. And we reject the appellants’
argument that “[n]o one other than [Lois], her conservator or
her agent under an appropriate power of attorney can have the
authority to act for [Lois] in exercising her personal right to
elect to take the elective share.”®

The purpose of the statutory elective share is to protect the
surviving spouse against disinheritance, and the purpose of
§ 30-2315 is to ensure that such protection is afforded only
to the surviving spouse.” In other words, § 30-2315 prevents
someone other than the surviving spouse, such as the surviving
spouse’s heir, from claiming the elective share for himself or
herself. But § 30-2315 is clearly not meant to deprive the sur-
viving spouse of his or her own elective share simply because
the surviving spouse directed an attorney to sign and file the
petition, rather than doing so himself or herself.

[5] Moreover, we have said that the power of the attorney to
act for his client in an action is to be considered valid and suf-
ficient until disproved.!® Here, there is no evidence that Lois’
attorney filed the petition without Lois’ permission or direc-
tion; on the contrary, the appellants agree that Lois authorized
her attorney to file the petition on her behalf. Accordingly, we
find that Lois properly exercised her right of election by direct-
ing her attorney to file the petition on her behalf. We conclude
that the petition for elective share was validly filed and that the
appellants’ first assignment of error is without merit.

7 Neb. Rev. Stat. § 30-2317(a) (Reissue 2008).

8 Brief for appellants at 19.

° See, In re Estate of Fries, supra note 6; Annot., 83 A.L.R.2d 1077 (1962).
10 See Koch v. Koch, 226 Neb. 305, 411 N.W.2d 319 (1987).
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CALCULATION OF
ELECTIVE SHARE

The second issue is whether the value of the real estate
transferred by deeds to Emil’s trust ($2,529,460) should be
included in the augmented estate. The county court determined
that it should, and the appellants disagree. The appellants argue
that the value of the property at issue should be excluded from
the augmented estate under § 30-2314(c)(2).

Section 30-2314 sets forth what is to be included in and
excluded from the augmented estate. Subsection (a) generally
sets forth what is to be included in the calculation, and subsec-
tion (¢) excludes certain property otherwise includable under
subsection (a).

Section 30-2314(a), in relevant part, includes in the aug-
mented estate:

(1) The value of property transferred by the decedent
at any time during marriage . . . to or for the benefit of
any person other than a bona fide purchaser or the surviv-
ing spouse, but only to the extent to which the decedent
did not receive adequate and full consideration in money
or money’s worth for such transfer, if such transfer is a
transfer of any of the following types:

(i) Any transfer to the extent to which the decedent
retained at death a power alone or with any other person
to revoke such transfer or to consume, invade, or dispose
of the principal of the property for his or her own benefit.

The appellants concede that the property would be included

in the augmented estate under subsection (a) of § 30-2314, if it
were not excluded under subsection (c)(2).

Section 30-2314(c)(2) excludes from the augmented estate:
Property transferred by the decedent to any person other
than the surviving spouse by any . . . deed . . . joined
in by the surviving spouse of the decedent or with the
consent to transfer manifested before or after death of
the decedent by a writing signed by the surviving spouse



-7 -

293 NEBRASKA REPORTS
IN RE ESTATE OF ALBERTS
Cite as 293 Neb. 1

of the decedent before, contemporaneously with, or after
the transfer][.]

The county court found that § 30-2314(c)(2) did not apply.
In its January 30, 2015, order, it stated:

Although [Lois] signed warranty deeds convey-
ing the real estate to [the trust], [Emil] retained the
power to revoke the trust and enjoy the benefits from
the income of this trust during his lifetime, therefore,
under §30-2314(a)[(1)](ii) the augmented estate must be
increased by the value of the real estate. §30-2314(c)(2)
is not applicable and cannot be used to exclude the real
estate from the augmented estate, because [Emil] effec-
tively retained possession and enjoyment and right to the
income from the property.

We do not agree with the county court’s conclusion that
the deeds from Lois and Emil were transfers for purposes of
subsection (a)(1) of § 30-2314 and were not excluded by sub-
section (c)(2). The plain language in § 30-2314(c)(2) excludes
from the augmented estate certain “[p]roperty transferred by
the decedent to any person other than the surviving spouse
... .7 (Emphasis supplied.) The rights reserved by Emil as the
settlor of the trust do not control the determination of whether
the transfer is excluded from the augmented estate. Rather,
the question is whether a trust is a “person” for purposes of
§ 30-2314(c)(2). We find that it is. Although not cited by
either party, Neb. Rev. Stat. § 30-2209 (Cum. Supp. 2014)
sets forth general definitions of terms applicable to § 30-2314.

Section 30-2209 states that the term “[p]erson means . . . an
organization . . .” and that the term “[o]rganization includes a
... trust. ..

Substituting the term “person” in § 30-2314(c)(2) with the
term “trust,” we find that subsection (c)(2) clearly applies and
excludes from the augmented estate the value of the property
in question. Subsection (c)(2) excludes from the augmented
estate “[p]roperty transferred by the decedent to any [trust]
by any . . . deed . . . joined in by the surviving spouse of the
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decedent or with the consent to transfer manifested before or
after death of the decedent by a writing signed by the surviv-
ing spouse . . . .” Here, the property was transferred by Emil
to his trust by deeds joined in by Lois, and with Lois’ consent
to the transfer manifested by her signature on the deeds. Lois
joined in the transfer by Emil of the property to the trust, and
the property was not part of the augmented estate.

Lois does not dispute that she signed the deeds. She does
not allege any fraud in the inducement. Yet, Lois contends that
her signature on the deeds was not a consent to the transfer.
She argues that in order to be excluded under § 30-2314(c)(2),
the consent must be to a transfer that diminishes the decedent
spouse’s estate. In support of her argument, Lois relies on our
discussion of § 30-2314(c)(2) in In re Estate of Fries."" Her
reliance is misplaced.

In In re Estate of Fries, a wife executed quitclaim deeds
transferring her interest in three parcels of land (Properties) to
her husband. The husband later recorded the quitclaim deeds
and then transferred the Properties by deed to his children as
joint tenants. The wife did not sign the joint tenancy deed.
After the husband’s death, the wife filed a petition for elective
share and included the Properties in the augmented estate for
purposes of calculating her elective share.

Both parties filed motions for summary judgment. The trial
court sustained the personal representative’s motion and dis-
missed the wife’s petition for an elective share as augmented
by the Properties described in the quitclaim deeds.

We held that the trial court erred in concluding as a mat-
ter of law that the Properties described in the quitclaim deeds
should not be included in the augmented estate.

As an alternative basis for summary judgment, the personal
representative of the husband’s estate and the husband’s chil-
dren argued that even if the Properties were includable in the
augmented estate under § 30-2314(a), the Properties should
be excluded under subsection (c)(2), because the wife signed

' In re Estate of Fries, supra note 6.
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the deeds transferring the Properties to her husband, thereby
relinquishing her rights to inheritance.

We explained that the pertinent transfer for purposes of
§ 30-2314(c)(2) was the husband’s transfer of the Properties
to the children. Not only is such fact explicit in the statute
(“[p]roperty transferred by the decedent to any person . . .”
(emphasis supplied)), but we also explained why the decedent’s
transfer to his children, rather than the transfer by the wife to
the decedent, comports with the policy of § 30-2314(c)(2):

Logically, when a spouse agrees to a transfer of prop-
erty that diminishes the eventual decedent’s estate, the
surviving spouse should not be allowed to reclaim the
value of the transferred property in the augmented estate.
But that principle is not implicated if a transfer did not
remove the property from the decedent spouse’s estate,
because the consent of the surviving spouse to the trans-
fer was not a consent to any corresponding diminution in
the estate.'?

When the husband presented three documents for the wife’s
signature, he told her the documents were for tax purposes.
Most important was the fact the wife did not sign the deed
transferring title of the Properties to the husband’s children.
The husband’s deed of the Properties, and not the wife’s execu-
tion of the quitclaim deeds, was the decisive transfer.

We concluded there was a genuine issue of material fact
regarding whether the wife’s execution of the quitclaim deeds
to the husband should be interpreted as her written consent
to the later transfer of the Properties to the children. We con-
cluded the county court erred in entering summary judgment
and dismissing the wife’s petition for an elective share of the
husband’s estate, and we reversed the judgment and remanded
the cause for further proceedings.

Based on our statements about diminution of the estate, Lois
argues that § 30-2314(c)(2) does not apply to the transfer of
the property, because the transfer did not diminish the estate.

12 Id. at 899, 782 N.W.2d at 606 (emphasis in original).
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She argues that Emil retained control over the property and
could have terminated the trust at any time prior to his death
and that therefore, the deeds to the trust did not diminish her
husband’s estate. Based on these presuppositions, Lois argues
that her signature on the deeds could not have been a consent
to relinquish her rights to the property.

But Lois misapplies our rationale in In re Estate of Fries
regarding the effect of the quitclaim deeds from the wife to
the husband. In that case, we explained that § 30-2314(c)(2)
applies to transfers made by the decedent and consented to by
the surviving spouse in writing. Although the quitclaim deeds
were executed by the surviving spouse in writing, subsection
(c)(2) did not apply, because the quitclaim deeds by the wife to
the husband were not a transfer by the husband. Although the
husband’s deed to his children was a transfer made by the hus-
band, the value of the Properties transferred was not excluded
from the augmented estate under subsection (c)(2), because the
wife did not consent to that transfer.

[6] Lois misconstrues In re Estate of Fries as adding a
requirement to § 30-2314(c)(2) that in order to be excluded
from the augmented estate, the transfer must diminish the
decedent’s estate. But an appellate court may not add language
to the plain terms of a statute to restrict its meaning.!* And our
discussion of the diminution of the estate in In re Estate of
Fries explained why the exclusion in subsection (c)(2) would
apply to the transfer made by the husband (had the wife con-
sented) and not to the quitclaim deeds from the wife to her
husband. Whether the quitclaim deeds were a consent to the
transfer by the husband to his children was a material issue of
fact, which cause we remanded to the trial court.

Emil and Lois’ transfer of property to the revocable trust
did diminish the decedent’s estate for purposes of calculating
the elective share, because § 30-2314(c)(2) excludes transfers
by the decedent to any person other than the surviving spouse
by an instrument joined in by the surviving spouse. The fact

3 Black v. Brooks, 285 Neb. 440, 827 N.W.2d 256 (2013).
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that the trust was revocable during Emil’s lifetime is irrelevant
for purposes of subsection (c)(2), because the decedent did not
revoke the trust while he was alive and cannot revoke it now.
Unlike /n re Estate of Fries, Lois joined in the transfer of the
property to a person other than herself.

We find that the language within the deeds of the prop-
erty, which contained Lois’ signatures, is clear evidence that
Lois joined in and consented to the transfer. The deeds state
that both Emil and Lois convey the property to “EMIL C.
ALBERTS, TRUSTEE OF THE EMIL C. ALBERTS LIVING
TRUST.” Nothing within the deeds suggests that Lois (or Emil
in his personal capacity) retained any interest. Accordingly,
we conclude that the value of the property at issue should be
excluded from Emil’s augmented estate.

This result is not only compelled by the clear language of
the statute as explained above, but it also comports with the
purposes of the elective share and augmented estate statutes.
Those statutes work together to protect the surviving spouse
from disinheritance, but also to prevent the surviving spouse
from taking more than his or her “fair share” of the total wealth
of the decedent." Under these principles, Lois cannot include
in her elective share the property transferred to Emil’s trust by
deeds signed by Lois.

CONCLUSION
For the foregoing reasons, we affirm the county court’s
finding that the petition for elective share was validly filed.
We reverse the finding that § 30-2314(c)(2) did not apply and
remand the cause with directions to recalculate Lois’ elective
share consistent with this opinion.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
MILLER-LERMAN, J., not participating.

4 In re Estate of Fries, supra note 6, 279 Neb. at 892, 782 N.W.2d at 601.
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Motions to Dismiss: Appeal and Error. A district court’s grant of a
motion to dismiss is reviewed de novo.

Motions to Dismiss: Immunity: Appeal and Error. An appellate court
reviews de novo whether a party is entitled to dismissal of a claim based
on federal or state immunity, drawing all reasonable inferences for the
nonmoving party.

Statutes. Statutory interpretation presents a question of law.

Tort Claims Act: Liability. In cases where the facts are undisputed,
the application of the discretionary function exemption of the State Tort
Claims Act presents a question of law.

Pretrial Procedure: Appeal and Error. Decisions regarding discovery
are directed to the discretion of the trial court, and will be upheld in the
absence of an abuse of discretion.

Tort Claims Act: Liability. A state actor’s performance or nonper-
formance of a discretionary function cannot be the basis of liability
under the State Tort Claims Act.

Tort Claims Act. A court engages in a two-step analysis to determine
whether the discretionary function exception of the State Tort Claims
Act applies. First, the court must consider whether the action is a matter
of choice for the acting employee. If the court concludes that the chal-
lenged conduct involves an element of judgment, it must then determine
whether that judgment is of the kind that the discretionary function
exception was designed to shield.

Statutes: Words and Phrases. Generally, the word “shall” in a statute
is mandatory.

. The word “may” when used in a statute will be given its
ordinary, permissive, and discretionary meaning unless it would mani-
festly defeat the statutory objective.
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Tort Claims Act. The purpose of the discretionary function exception is
to prevent judicial “second-guessing” of legislative and administrative
decisions grounded in social, economic, and political policy through the
medium of an action in tort.
. The discretionary function exception extends only to basic policy
decisions made in governmental activity, and not to ministerial activities
implementing such policy decisions.
_ . The discretionary function exception does not extend to the exer-
cise of discretionary acts at an operational level, where there is no room
for policy judgment.

. It is the nature of the conduct, rather than the status of the actor,
that governs whether the discretionary function exception applies in a
given case.
Motions to Dismiss: Pleadings. To prevail against a motion to dis-
miss for failure to state a claim, a plaintiff must allege sufficient facts,
accepted as true, to state a claim to relief that is plausible on its face.
Actions: Pleadings. In cases in which a plaintiff does not or cannot
allege specific facts showing a necessary element, the factual allega-
tions, taken as true, are nonetheless plausible if they suggest the exis-
tence of the element and raise a reasonable expectation that discovery
will reveal evidence of the element or claim.
: . A claim has facial plausibility when the plaintiff pleads fac-
tual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.
Motions to Dismiss: Pleadings: Appeal and Error. When reviewing an
order dismissing a complaint, an appellate court accepts as true all facts
which are well pled and the proper and reasonable inferences of law and
fact which may be drawn therefrom, but not the plaintiff’s conclusion.
Actions: Motions to Dismiss. For purposes of a motion to dismiss, a
court is not obliged to accept as true a legal conclusion couched as a
factual allegation, and threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice.
Employer and Employee: Negligence: Liability. Under the doctrine
of respondeat superior, an employer is held vicariously liable for the
negligent acts of an employee committed while the employee was acting
w1th1n the scope of the employer’s business.
. If an employee is not liable, the employer cannot be
llable under the doctrlne of respondeat superior.
Mental Health: Health Care Providers: Liability. A mental health
practitioner or psychologist is not liable for failing to warn of a patient’s
threatened violent behavior unless the patient has communicated to the
practitioner a serious threat of physical violence to a reasonably identifi-
able victim.
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22. Negligence. The question whether a legal duty exists for actionable
negligence is a question of law dependent on the facts in a particu-
lar situation.

23. . There is no duty to control the conduct of a third person as to pre-
vent him or her from causing physical harm to another unless a special
relation exists between the actor and the third person which imposes a
duty upon the actor to control the third person’s conduct.

Appeal from the District Court for Douglas County: J
RusseLL DERR, Judge. Affirmed.

Terrence J. Salerno and Danny C. Leavitt for appellant.

Jonathan J. Papik and Andrew D. Strotman, of Cline,
Williams, Wright, Johnson & Oldfather, L.L.P., for appellee
Correct Care Solutions.

Douglas J. Peterson, Attorney General, David A. Lopez, Ryan
S. Post, and Andrew T. LaGrone, Senior Certified Law Student,
for appellees State of Nebraska, Department of Correctional
Services, Robert Houston, Cameron White, and Randy Kohl.

CoNNOLLY, MILLER-LERMAN, CASSEL, and Stacy, JJ., and
BisHor, Judge.

CASSEL, J.
I. INTRODUCTION

After being shot by Nikko Jenkins shortly after his release
from prison, Shamecka Holloway sued the State of Nebraska
and others. She claimed that the State and one of its contrac-
tors were negligent in failing to provide Jenkins with adequate
mental health treatment and failing to seek mental health com-
mitment prior to his release. The district court granted the
defendants’ motions to dismiss without allowing Holloway to
proceed with discovery. Because whether to seek commitment
is discretionary, the State and its employees were entitled to
immunity from suit. And because Holloway failed to plead suf-
ficient facts to show that the contractor was liable, the court
did not err in dismissing the complaint. We affirm.
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II. BACKGROUND

Jenkins was sentenced to serve 21 years of incarcera-
tion with the Nebraska Department of Correctional Services
(Department). During Jenkins’ incarceration, he engaged in
numerous violent activities and other conduct which violated
the Department’s rules, policies, and procedures. He repeatedly
exhibited signs of a serious mental health problem and repeat-
edly requested treatment for such problem.

On July 30, 2013, after Jenkins had served 10%: years of his
sentence, the State released him from incarceration. On August
24, Jenkins shot Holloway as she walked in her front yard in
Omaha, Nebraska. As a result, Holloway suffered permanent
damage and incurred medical bills.

Holloway sued the State; the Department; Robert Houston,
retired director of the Department; Cameron White, behav-
ioral health administrator for the Department; Correct Care
Solutions (CCS); Dr. Natalie Baker; and Dr. Randy Kohl (col-
lectively the appellees). She sued Houston, White, Baker, and
Kohl in their official and individual capacities.

According to the complaint, the State had a number of
responsibilities with respect to inmates. The responsibilities
included operating certain correctional facilities in Nebraska,
assessing and evaluating inmates in order to determine the
need for mental health commitment or other appropriate men-
tal health services, and providing adequate advance notice to
members of the public regarding the release of a dangerous
individual who threatened serious bodily harm to others.

CCS contracted with the State to provide medical serv-
ices for inmates incarcerated in the facility in Tecumseh,
Nebraska. CCS employees and agents evaluated and treated
Jenkins while he was held at the Tecumseh correctional facil-
ity. Baker, a physician who worked at the Tecumseh facility
under the direction of the Department and CCS, was largely
responsible for the mental health care and treatment given to
Jenkins. Holloway alleged that Baker personally interviewed
and evaluated Jenkins during Jenkins’ incarceration, that
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Baker failed to take any steps to have Jenkins evaluated at the
Lincoln Regional Center, and that Baker allowed Jenkins to
be released from prison. According to the complaint, Jenkins
told Baker and staff evaluators that he would hurt others upon
his release.

Holloway claimed that at all times alleged in her complaint,
Houston, White, Baker, and Kohl “were acting within the scope
and course of their employment with their various employers.”
She further alleged that those individuals “evidenced a deliber-
ate indifference to the mental health needs” of Jenkins “when
they were aware of facts which created the likelihood that
Jenkins, when released, presented a substantial risk of serious
bodily harm to the citizens of Nebraska, and specifically to
[Holloway].” Holloway claimed that the individual defendants
violated the Department’s policies or customs related to the
treatment, evaluation, and incarceration of inmates exhibiting
symptoms of a mental illness.

According to the complaint, Houston directed White to take
certain actions. At Houston’s direction, White was to reduce
the duration of an inpatient treatment program by 4 months and
change the clinical recommendations of hundreds of inmates
from inpatient to outpatient treatment. As a result, the recom-
mendation for Jenkins was changed from inpatient treatment
to outpatient treatment, which accelerated his release from
the Department. Holloway also alleged that the State failed
to properly calculate and/or apply “good time” for Jenkins in
ordering his release on July 30, 2013.

Holloway claimed that she suffered permanent mental and
emotional damages as a proximate result of the appellees’ acts
of omission and commission. She alleged that the State had a
duty to her and to the public in Omaha, insofar as the State
was aware that Jenkins posed a risk to all citizens of Omaha.
She claimed that the State knew or should have known of
the foreseeability of harm to her once Jenkins was released.
According to Holloway, Baker and CCS owed a duty to the
citizens of Nebraska to correctly evaluate and treat all inmates
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under their care and that they breached their duty in their treat-
ment and release of Jenkins.

On September 2, 2014, the appellees filed motions to dis-
miss. One motion was brought on behalf of the State, Houston
(official and individual capacities), White (official and indi-
vidual capacities), Baker (official capacity), and Kohl (official
and individual capacities). That motion asserted that the court
lacked subject matter jurisdiction over the case and that the
complaint failed to state a claim upon which relief could be
granted. The other motion to dismiss, brought by CCS, moved
to dismiss the complaint with prejudice for failure to state
a claim upon which relief could be granted. Holloway later
moved to dismiss Baker, alleging that Jenkins’ release was not
the result of negligence or lack of skill by Baker. The court
dismissed the complaint as to Baker.

On September 4 and 5, 2014, the appellees moved for a
protective order staying discovery pending resolution of the
motions to dismiss. According to the motions, the day after the
appellees filed their motions to dismiss, Holloway served 20
interrogatories, 220 requests for admission, and 25 requests for
production upon the appellees.

On March 11, 2015, the district court entered an order grant-
ing the remaining appellees’ motions to dismiss. The court
found Holloway’s motion to compel discovery to be moot,
because it granted the motions to dismiss with prejudice.

The district court first considered the claims against the
State and the remaining individual defendants. The court stated
that the allegations of the complaint against Houston, White,
and Kohl related only to the acts of those individuals within
the scope and course of their employment. Thus, it dismissed
the claims against them in their individual capacities. The
court next considered the applicability of the discretionary
function exception to the waiver of sovereign immunity con-
tained in the State Tort Claims Act (Act).! The court reasoned

! See Neb. Rev. Stat. §§ 81-8,209 to 81-8,235 (Reissue 2014).
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that the State had discretion in applying Jenkins’ “good time”
credits and in choosing not to civilly commit him, focusing on
the “may” language used in the good time and civil commit-
ment statutes.” Because the court concluded that the discretion-
ary function exception applied, it dismissed the claims against
the State, the Department, Houston, White, and Kohl.

The district court also dismissed the claim against CCS.
The court found that Holloway failed to state a negligence
claim. The court observed that the only allegations in the com-
plaint pertaining to Jenkins’ being improperly released were
directed at Baker’s negligence in failing to properly treat and
evaluate Jenkins and that Holloway admitted Baker properly
discharged her duties with respect to Jenkins. The court noted
that Holloway did not allege a special relationship existed
between CCS and Jenkins and that CCS never exerted control
over Jenkins.

Holloway filed a timely appeal, and we granted the remain-
ing appellees’ petition to bypass the Nebraska Court of
Appeals.

III. ASSIGNMENTS OF ERROR

Holloway assigns that the district court erred in (1) grant-
ing the remaining appellees’ motions to dismiss, (2) failing to
allow her case to proceed with discovery, (3) finding that the
discretionary function exception was applicable, (4) determin-
ing that the individual employees exercised due care in the
performance of their duties, and (5) concluding that the dis-
missal of the direct action against Baker precluded an action
based upon respondeat superior against CCS.

IV. STANDARD OF REVIEW
[1-4] A district court’s grant of a motion to dismiss is
reviewed de novo.? An appellate court reviews de novo whether

2 See Neb. Rev. Stat. §§ 83-1,107(3) (Cum. Supp. 2012) and 71-921(1)
(Reissue 2009).

3 Litherland v. Jurgens, 291 Neb. 775, 869 N.W.2d 92 (2015).
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a party is entitled to dismissal of a claim based on federal or
state immunity, drawing all reasonable inferences for the non-
moving party.* Statutory interpretation presents a question of
law.’ In cases where the facts are undisputed, the application
of the discretionary function exemption of the Act presents a
question of law.°

[5] Decisions regarding discovery are directed to the discre-
tion of the trial court, and will be upheld in the absence of an
abuse of discretion.’

V. ANALYSIS

1. DISCRETIONARY FUNCTION EXCEPTION

Although Holloway’s complaint alleged that the State was
negligent in two respects, she limits her argument concerning
the applicability of the Act’s discretionary function exception
to a decision to seek a mental health commitment. Holloway’s
complaint alleged that the State was negligent in failing to
properly calculate and apply “good time” for Jenkins and in
failing to seek a mental health commitment. But she makes
no argument in her brief concerning the “good time” claim.
To be considered by an appellate court, an alleged error must
be both specifically assigned and specifically argued in the
party’s brief.® We therefore do not consider Holloway’s “good
time” claim.

(a) Overview
[6] The Act contains a discretionary function exception to
the waiver of sovereign immunity for certain claims. According
to the exception, the Act shall not apply to

4 Anthony K. v. Nebraska Dept. of Health & Human Servs., 289 Neb. 540,
855 N.W.2d 788 (2014).

> Twin Towers Condo. Assn. v. Bel Fury Invest. Group, 290 Neb. 329, 860
N.W.2d 147 (2015).

® D.K. Buskirk & Sons v. State, 252 Neb. 84, 560 N.W.2d 462 (1997).
7 Breci v. St. Paul Mercury Ins. Co., 288 Neb. 626, 849 N.W.2d 523 (2014).
8 Stekr v. Beecham, 291 Neb. 883, 869 N.W.2d 347 (2015).
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[a]ny claim based upon an act or omission of an employee
of the state, exercising due care, in the execution of a
statute, rule, or regulation, whether or not such statute,
rule, or regulation is valid, or based upon the exercise or
performance or the failure to exercise or perform a dis-
cretionary function or duty on the part of a state agency
or an employee of the state, whether or not the discre-
tion is abused.’

Thus, a state actor’s performance or nonperformance of a

discretionary function cannot be the basis of liability under

the Act.'

[7] A court engages in a two-step analysis to determine
whether the discretionary function exception of the Act
applies.'" First, the court must consider whether the action
is a matter of choice for the acting employee. If the court
concludes that the challenged conduct involves an element of
judgment, it must then determine whether that judgment is of
the kind that the discretionary function exception was designed
to shield.'?

(b) Application

The parties rely on different statutes of the Nebraska Mental
Health Commitment Act (MHCA)" in support of their argu-
ments concerning whether the decision to seek a mental health
commitment of another is a matter of choice for the employee.
We examine both statutes.

[8] Holloway directs us to a statute that uses manda-
tory language and argues that the discretionary function

9§ 81-8,219(1).
10 See Jasa v. Douglas County, 244 Neb. 944, 510 N.W.2d 281 (1994).

" See Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d 455
(2012).

12 1d.

13 See Neb. Rev. Stat. §§ 71-901 to 71-963 (Reissue 2009 & Cum. Supp.
2014).
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exception is therefore inapplicable. Section 71-920(1) of the

MHCA states:
A mental health professional who, upon evaluation of a
person admitted for emergency protective custody under
section 71-919, determines that such person is mentally
ill and dangerous shall execute a written certificate as
provided in subsection (2) of this section not later than
twenty-four hours after the completion of such evaluation.
A copy of such certificate shall be immediately forwarded
to the county attorney.

Holloway contends that the statute’s use of the word “shall”

means there was no discretion regarding civil commitment.

Generally, the word “shall” in a statute is mandatory.'*

But § 71-920 is inapplicable, because Jenkins was not
“admitted for emergency protective custody.” According to
the plain language of § 71-920(1), it applies only to a mental
health evaluation of a person already “admitted for emergency
protective custody.” Holloway did not plead that Jenkins was
ever in emergency protective custody.

A statute explaining the ways a person believed to be men-
tally ill and dangerous may be admitted into emergency pro-
tective custody does not help Holloway. She argues that under
§ 71-919(1) of the MHCA, “emergency protective custody”
includes a continuation of custody if the person is already
in custody, and she pled that Jenkins was in custody. The
pertinent part of the statute states that “[a] law enforcement
officer . . . may take such person into emergency protective
custody, cause him or her to be taken into emergency protec-
tive custody, or continue his or her custody if he or she is
already in custody.”'® But the following subsection of the stat-
ute demonstrates that Jenkins was not taken into emergency
protective custody. It provides in part that “[a] person taken

4 Fisher v. Heirs & Devisees of T.D. Lovercheck, 291 Neb. 9, 864 N.W.2d
212 (2015).

15§ 71-919(1).
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into emergency protective custody under this section shall
be admitted to an appropriate and available medical facility
1 But we cannot infer from Holloway’s complaint that
Jenklns was admitted to any medical facility. Although Jenkins
was in custody, there is no indication in Holloway’s complaint
that Jenkins was, while in custody, “admitted for emergency
protective custody.” Thus, § 71-920 does not apply.
[9] The statute upon which the State relies uses discretionary
language. Section 71-921(1) provides:
Any person who believes that another person is men-
tally ill and dangerous may communicate such belief to
the county attorney. The filing of a certificate by a law
enforcement officer under section 71-919 shall be suf-
ficient to communicate such belief. If the county attorney
concurs that such person is mentally ill and dangerous
and that neither voluntary hospitalization nor other treat-
ment alternatives less restrictive of the subject’s liberty
than inpatient or outpatient treatment ordered by a mental
health board is available or would suffice to prevent the
harm described in section 71-908, he or she shall file a
petition as provided in this section.
The first sentence of the statute uses the word “may.” The word
“may” when used in a statute will be given its ordinary, per-
missive, and discretionary meaning unless it would manifestly
defeat the statutory objective.'” Under the statute, whether to
communicate a belief that another person is believed to be
mentally ill and dangerous is a matter of choice. This satis-
fies the first step toward a determination that the discretionary
function exception applies. We now turn to the second step of
the analysis.
[10-13] The second step of the analysis requires that when
a statute involves an element of judgment, the judgment must
be of the kind that the discretionary function exception was

16§ 71-919(2)(a).
7 Christiansen v. County of Douglas, 288 Neb. 564, 849 N.W.2d 493 (2014).
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designed to shield. The purpose of the discretionary function
exception is to prevent judicial “second-guessing” of legisla-
tive and administrative decisions grounded in social, eco-
nomic, and political policy through the medium of an action
in tort.'® The discretionary function exception extends only to
basic policy decisions made in governmental activity, and not
to ministerial activities implementing such policy decisions."
The exception does not extend to the exercise of discretionary
acts at an operational level, where there is no room for policy
judgment.? Tt is the nature of the conduct, rather than the status
of the actor, that governs whether the discretionary function
exception applies in a given case.?!

The decision whether to report to the county attorney that
another person is thought to be mentally ill and dangerous is
a policy decision that the Legislature intended to shield from
liability. The State’s public policy with regard to mentally ill
and dangerous persons is that they be encouraged to obtain
voluntary treatment.”” But a report to the county attorney may
result in the initiation of mental health board proceedings.?
And after mental health board proceedings have occurred, a
mentally ill and dangerous person could be subject to involun-
tary custody and treatment.>* Emergency protective custody is
to be used under limited conditions.?

To demonstrate the Legislature’s differential treatment of
policy decisions, we contrast the policy of the MHCA with
the policy contained in the Child Protection and Family Safety

18 See Shipley v. Department of Roads, supra note 11.

19 See id.

20 See, id.; D.K. Buskirk & Sons v. State, supra note 6.

2 Doe v. Omaha Pub. Sch. Dist., 273 Neb. 79, 727 N.W.2d 447 (2007).
2 See § 71-902.

2 See § 71-921.

2 See § 71-902.

% See id.
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Act.” As mentioned, under the MHCA, reporting to the county
attorney that another person is thought to be mentally ill and
dangerous is discretionary. But under the Child Protection
and Family Safety Act, the Legislature made mandatory the
reporting of child abuse or neglect by certain individuals.?” The
Legislature declared that it was the public policy of the State
to protect children who may be subject to abuse or neglect and
to require the reporting of child abuse or neglect in certain set-
tings.”® The different treatment of reporting under the two acts
is based on policy decisions.

Holloway relies upon Lemke v. Metropolitan Utilities Dist.*
in support of her argument that the discretionary function
exception does not protect a failure to warn of a danger that
is known to the government but unknown to the public. In
Lemke, a political subdivision which supplied natural gas
knew that certain connectors it had used could leak but did
not inform its customers of the problem. A customer of the
political subdivision sustained damages when a deteriorated
connector resulted in an explosion. We considered whether the
claim that the political subdivision failed to warn its customer
fell within the discretionary function exception and deter-
mined that

when (1) a governmental entity has actual or construc-
tive notice of a dangerous condition or hazard caused by
or under the control of the governmental entity and (2)
the dangerous condition or hazard is not readily apparent
to persons who are likely to be injured by the danger-
ous condition or hazard, the governmental entity has
a nondiscretionary duty to warn of the danger or take

26 See Neb. Rev. Stat. §§ 28-710 to 28-727 (Reissue 2008, Cum. Supp. 2014
& Supp. 2015).

277 See § 28-711(1).
3 See § 28-710.01.

¥ Lemke v. Metropolitan Utilities Dist., 243 Neb. 633, 502 N.W.2d 80
(1993).



-5

293 NEBRASKA REPORTS
HOLLOWAY v. STATE
Cite as 293 Neb. 12

other protective measures that may prevent injury as the
result of the dangerous condition or hazard. In such a
situation, a governmental entity’s failure to warn or take
other protective measures is not a planning-level decision
involving a social, economic, or political policy judgment
and, therefore, does not come within the discretionary
function exemption of the Political Subdivisions Tort
Claims Act.*

Importantly, we distinguished Lemke in Jasa v. Douglas
County.’! Jasa involved a negligence action against a county
health department after a child was infected with bacterial
meningitis at a daycare facility. The child, by and through
his parents, claimed that the county health department was
negligent in failing to determine that there had been a case
of bacterial meningitis at the daycare facility and in failing to
inform the child’s parents of the presence of the disease. We
observed that in Lemke, the political subdivision brought the
“injury-causing agent” to its customers, but that the county
health department did not bring the “injury-causing agent”
to the daycare facility.”” Thus, we stated that “while the sub-
division in Lemke had dominion, and in that sense control,
over the injury-causing agent, the county [health] department
did not.”*

Holloway’s situation is more like Jasa than Lemke, because
the State did not have control over Jenkins. Holloway con-
tends that the State “had information about Jenkins’s mental
illness and dangerousness that it did not disseminate to the
public” and that the State “is responsible for bringing the
injury-causing agent (Jenkins) to the public when it released
him into the Omaha community knowing the risk he posed

30 Id. at 647, 502 N.W.2d at 89.

31 Jasa v. Douglas County, supra note 10.
32 Id. at 962, 510 N.W.2d at 291.

3 d.
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to the people of the community.”** However, like in Jasa, the
State did not have dominion or control over Jenkins after he
was released. And because Jenkins had served his sentence, the
State’s options were limited to mandatorily discharging him or
civilly committing him. As we determined above, the decision
whether to commit Jenkins was a matter of judgment and, as
such, was a discretionary function.

We conclude that the district court correctly determined that
the discretionary function exception was applicable. Because
an exception to the waiver of sovereign immunity applied, the
court properly dismissed Holloway’s claims against the State,
the Department, Houston, White, and Kohl.

2. CLamm AGAINST CCS

The district court concluded that Holloway failed to state
a negligence claim against CCS. The court noted that the
claims in the complaint were directed toward Baker’s neg-
ligence in failing to properly treat and evaluate Jenkins, but
that Holloway had voluntarily dismissed Baker because Baker
adequately discharged her duties. The court reasoned that the
complaint failed to state a claim under general negligence
principles and failed to plead facts that would allow liability
against a mental health provider under Nebraska law.

[14-16] A complaint must meet certain requirements to
withstand a motion to dismiss. To prevail against a motion to
dismiss for failure to state a claim, a plaintiff must allege suf-
ficient facts, accepted as true, to state a claim to relief that is
plausible on its face.® In cases in which a plaintiff does not or
cannot allege specific facts showing a necessary element, the
factual allegations, taken as true, are nonetheless plausible if
they suggest the existence of the element and raise a reason-
able expectation that discovery will reveal evidence of the

3% Brief for appellant at 15.
35 Doe v. Board of Regents, 280 Neb. 492, 788 N.W.2d 264 (2010).
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element or claim.*® “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged.”’

[17,18] The principles concerning review of a motion to
dismiss are well known. When reviewing an order dismissing
a complaint, an appellate court accepts as true all facts which
are well pled and the proper and reasonable inferences of law
and fact which may be drawn therefrom, but not the plaintiff’s
conclusion.’® For purposes of a motion to dismiss, a court is
not obliged to accept as true a legal conclusion couched as a
factual allegation, and threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do
not suffice.®

[19,20] Holloway’s negligent treatment claim against
CCS fails due to the dismissal of her claims against Baker.
Holloway alleged that Baker and CCS owed a duty to the
citizens of Nebraska to correctly evaluate and treat all inmates
under their care and that they breached their duty in their
treatment and release of Jenkins. Her negligent treatment
claim was premised upon treatment provided by Baker, who
worked for CCS. Under the doctrine of respondeat superior,
an employer is held vicariously liable for the negligent acts
of an employee committed while the employee was acting
within the scope of the employer’s business.* But Holloway
subsequently moved to voluntarily dismiss Baker, because the
“actions by others in the Department . . . were not a result of
negligence or the lack of skill by . . . Baker.” If an employee

3 1d.

37 Asheroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868
(2009).

38 Litherland v. Jurgens, supra note 3.

39 Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d 236
(2013).

40 Kocsis v. Harrison, 249 Neb. 274, 543 N.W.2d 164 (1996).
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is not liable, the employer cannot be liable under the doc-
trine of respondeat superior.*! Because Holloway no longer
contended that Baker was negligent, CCS could not be liable
for any acts or omissions on Baker’s part under a theory of
respondeat superior.

Nor has Holloway stated a claim against CCS for negli-
gently releasing Jenkins. Holloway specifically alleged in her
complaint that the Department “is the State entity that was
responsible for the incarceration, treatment and release of . . .
Jenkins.” There is no allegation that CCS was responsible for
releasing Jenkins, nor can the same be reasonably inferred
from the facts pled.

[21] Mental health treatment providers are only liable for
failing to warn of a patient’s threatened behavior under certain
exceptional circumstances. The Mental Health Practice Act*
and the Psychology Practice Act® contain limits on liability.
A mental health practitioner or psychologist is not liable for
failing to warn of a patient’s threatened violent behavior unless
the patient has communicated to the practitioner a serious
threat of physical violence to a reasonably identifiable victim.*
Specifically, the pertinent statute in the Mental Health Practice
Act states:

There shall be no monetary liability on the part of, and
no cause of action shall arise against, any person who
is licensed or certified pursuant to the Mental Health
Practice Act for failing to warn of and protect from a
patient’s threatened violent behavior or failing to predict
and warn of and protect from a patient’s violent behavior
except when the patient has communicated to the mental
health practitioner a serious threat of physical violence

4 1d.

42 See Neb. Rev. Stat. §§ 38-2101 to 38-2139 (Reissue 2008 & Cum. Supp.
2014).

4 See Neb. Rev. Stat. §§ 38-3101 to 38-3132 (Reissue 2008).
4 See §§ 38-2137(1) and 38-3132(1).
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against himself, herself, or a reasonably identifiable vic-
tim or victims.*
A statute in the Psychology Practice Act is substantially simi-
lar.** And we have concluded that a similar limitation on liabil-
ity applies to psychiatrists.*’

Liability cannot be established against CCS as a men-
tal health treatment provider because Holloway was not a
reasonably identifiable victim. Holloway alleged that Jenkins
“presented a substantial risk of serious bodily harm to the
citizens of Nebraska, and specifically to [her].” But she also
alleged that “the risk of bodily harm to . . . Holloway and to
other members of the public in Omaha . . . was great once . . .
Jenkins informed . . . agents of the [State] that he intended to
cause bodily harm and injury to persons at random.” Holloway
alleged that CCS owed a duty to her and to the public in
Omabha insofar as it was aware that Jenkins posed a risk to all
citizens of Omaha. Holloway, a resident of Omaha, alleged
that all citizens of Omaha were potential victims. But all
citizens of Omaha—a city of the metropolitan class*® with
300,000 or more inhabitants*—cannot constitute “a reasonably
identifiable victim or victims.” And Holloway did not allege
that Jenkins ever communicated a serious threat of physical
violence against her. Thus, CCS cannot be liable as a mental
health care provider under Nebraska law.

[22,23] Further, CCS could not be liable unless it owed
Holloway a legal duty. The question whether a legal duty exists
for actionable negligence is a question of law dependent on the
facts in a particular situation.’® “[T]here is no duty to control

45§ 38-2137(1).
4 See § 38-3132(1).
47 See Munstermann v. Alegent Health, 271 Neb. 834, 716 N.W.2d 73 (2006).

8 See City of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d 792
(2007).

4 See Neb. Rev. Stat. § 14-101 (Reissue 2012).
0 Ginapp v. City of Bellevue, 282 Neb. 1027, 809 N.W.2d 487 (2012).
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the conduct of a third person as to prevent him from caus-
ing physical harm to another unless ‘a special relation exists
between the actor and the third person which imposes a duty
upon the actor to control the third person’s conduct.””' An
actor in a special relationship with another owes a duty of rea-
sonable care to third persons with regard to risks posed by the
other that arise within the scope of the relationship.>

The relationship necessary for liability is a custodial rela-
tionship. In Bartunek v. State,” we looked to the Restatement
(Second) of Torts, which provided that “‘[o]ne who takes
charge of a third person whom he knows or should know to be
likely to cause bodily harm to others if not controlled is under
a duty to exercise reasonable care to control the third person
to prevent him from doing such harm.”” We stated that the
“takes charge” language referred to a custodial relationship. In
the context of the relationship between a probation officer and
a probationer, we stated that “[a]bsent the legal responsibility
of custodial or round-the-clock visual supervision, there is no
logical basis for imposing an ongoing duty on a probation offi-
cer to prevent illegal conduct by a probationer.”*

CCS did not owe Holloway a legal duty, because it did
not have a special relationship with Jenkins. Any relation-
ship that CCS had with Jenkins was more attenuated than
the relationship between a probation officer and probationer.
As alleged by Holloway, CCS provided medical services
for inmates by virtue of a contract with the State, and its
employees evaluated and treated Jenkins. Holloway did not
allege that Jenkins was ever in CCS’ custody. Nor did she
allege that Jenkins was being supervised by CCS at the time

SUId. at 1033, 809 N.W.2d at 492 (quoting Restatement (Second) of Torts
§ 315(a) (1965)).

52 Ginapp v. City of Bellevue, supra note 50.

3 Bartunek v. State, 266 Neb. 454, 462, 666 N.W.2d 435, 441 (2003)
(quoting Restatement (Second) of Torts § 319 (1965)).

5% Id. at 463, 666 N.W.2d at 442,
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he injured Holloway. Holloway’s complaint does not plead
facts showing a special relationship that would allow CCS to
be held liable.

Because Holloway failed to plead facts to allow an inference
that CCS was liable for the harm to Holloway, the district court
did not err in dismissing the complaint as to CCS for failure to
state a claim.

3. DISCOVERY
Holloway’s claim that she should have been allowed to pur-
sue discovery is without merit. Because the district court did
not err in dismissing Holloway’s complaint, it did not abuse its
discretion in finding Holloway’s motion to compel discovery
to be moot.

VI. CONCLUSION

We conclude that the decision whether to report to the
county attorney that another person is thought to be mentally
ill and dangerous falls under the discretionary function excep-
tion; thus, an exception to the State’s waiver of sovereign
immunity applied. We further conclude that Holloway failed
to plead facts to state a claim against CCS. Accordingly, the
district court did not err in dismissing Holloway’s complaint,
nor did it abuse its discretion in finding her motion to compel
discovery to be moot. We affirm.

AFFIRMED.
Heavican, C.J., and WRIGHT, J., not participating.
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Statutes: Judgments: Appeal and Error. The meaning and interpreta-
tion of a statute are questions of law. An appellate court independently
reviews questions of law decided by a lower court.

Tax Sale: Time. Under Neb. Rev. Stat. § 77-1801 et seq. (Reissue
2009), any real property on which taxes have not been paid in full by
the first Monday of March can be sold by the county treasurer for the
amount of taxes due, plus interest and costs.

Tax Sale. The successful bidder under the bid-down procedure of Neb.
Rev. Stat. § 77-1807 (Reissue 2009) acquires only an interest in the
undivided percentage of the real estate.

Tax Sale: Liens. The purchaser of a tax sale certificate acquires a per-
petual lien of the tax on the real property.

. If the purchaser of a tax sale certificate subsequently
pays any taxes levied on the property, he or she shall have the same
lien for them and may add them to the amount paid by him or her in
the purchase.

Statutes. Statutes relating to the same subject are in pari materia and
should be construed together.

Statutes: Words and Phrases. It is a recognized rule of statutory con-
struction that where the same words are used repeatedly in the same
act, unless the context requires otherwise, the words are to have the
same meaning.

Tax Sale: Deeds: Foreclosure: Liens: Notice. There are two processes
through which the holder of a tax certificate can obtain a deed to the
property purchased at a tax sale. Under the “tax deed” method of
chapter 77, article 18, of the Nebraska Revised Statutes, the holder of
a tax certificate can obtain a tax deed from the county treasurer, after
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having given proper notice. The other method is the “judicial foreclo-
sure” method under chapter 77, article 19, of the Nebraska Revised
Statutes. Through that method, the holder of a tax sale certificate can
foreclose upon the tax lien in a court proceeding and compel sale of
the property, yielding a sheriff’s deed, under Neb. Rev. Stat. § 77-1902
(Reissue 2009).

9. Statutes: Appeal and Error. An appellate court will try to avoid, if
possible, a statutory construction that would lead to an absurd result.
10. Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy

before it.

Appeal from the District Court for Cheyenne County: DEREK
C. WEIMER, Judge. Affirmed as modified, and cause remanded
with directions.

Sterling T. Huff, of Island & Huff, P.C., L.L.O., for
appellant.

Deana K. Walocha for appellee Adair Asset Management,
L.L.C.

HEeavican, C.J., WRIGHT, CONNOLLY, MILLER-LERMAN, CASSEL,
and StAcCy, JJ.

CASSEL, .
INTRODUCTION

This appeal presents an issue of first, and perhaps last,
impression—whether a tax sale certificate issued following a
sale of real estate for delinquent property taxes “bid down”!
to an undivided 1-percent interest in the property limits the
lien to be judicially foreclosed? to only that fractional share.
Because we conclude that it does, we modify the decree
of foreclosure accordingly. And to cure a ministerial fail-
ure to seal a confidential document, we remand the cause
with directions.

! See Neb. Rev. Stat. § 77-1807 (Reissue 2009).
2 See Neb. Rev. Stat. § 77-1902 (Reissue 2009).
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BACKGROUND

In March 2011, Cheyenne County, Nebraska, conducted its
annual tax sale. Rather than using a traditional “round robin”
format at the sale, and at the request of one of the bidders,
the county treasurer used the “bid down” format provided by
§ 77-1807. That section has since been amended—thereby
repealing the bid-down procedure—but the parties agree that
the former version controls this appeal.

During the tax sale, Adair Asset Management, L.L.C.
(Adair), purchased a tax sale certificate on certain real estate
(the property) now owned by Terry’s Legacy, LLC. The tax
sale certificate was bid down to an undivided 1-percent inter-
est. According to the certificate, Adair paid $2,223.44, repre-
senting the 2009 delinquent taxes on the property. After the
sale, Adair paid all of the property taxes assessed against the
property for the years 2010 through 2012.

In due course, Adair filed an action and obtained a decree
judicially foreclosing the lien provided by the tax sale certifi-
cate. Although the complaint alleged that there was a potential
claim against the property by First State Bank by virtue of a
deed of trust and an assignment of rents and leases, the decree
made no determination of the amount or extent of any lien
under First State Bank’s deed of trust. The decree found that
“the right, title and interest of each of the Defendants named in
the cause of action are wholly junior and inferior to the lien of
[Adair].” The court determined that Adair was due $8,722.72
for the tax sale certificate, plus specific amounts representing
interest, costs, and attorney fees. The decree provided for the
customary relief in the form of an order of sale to be issued
to the sheriff after the expiration of 20 days. The parties agree
that in effect, the decree ordered a sale of a 100-percent inter-
est in the property.

Terry’s Legacy filed a timely appeal, which we moved to
our docket.?

3 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
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ASSIGNMENTS OF ERROR

On appeal, Terry’s Legacy makes seven assignments of
error, one of which is dispositive. It assigns that the district
court erred by failing to determine that Terry’s Legacy retained
a 99-percent interest in the property. In disposing of the appeal,
we make directions to cure another assignment—that the court
erred in not striking an affidavit that had confidential adoption
documents attached to it.

STANDARD OF REVIEW
[1] The meaning and interpretation of a statute are questions
of law. An appellate court independently reviews questions of
law decided by a lower court.*

ANALYSIS

DECREE OF FORECLOSURE

The dispositive issue on appeal is the extent of Adair’s inter-
est in the property when it acquired the tax sale certificate after
bidding down to a 1-percent interest. Although the bid-down
procedure was enacted into the statute over 100 years ago,’
we have never been presented with this question. Because the
tax sale certificate at issue in this appeal was sold on March
7, 2011, the proceedings are governed by the laws in effect
on December 31, 2009.° And this may well be our last oppor-
tunity to address this statutory relic. Due to substantial statu-
tory changes which became operative on January 1, 2015, and
eliminated the bid-down procedure,” our decision today will
affect only those properties sold pursuant to it.

[2] Properties with delinquent property taxes may be sold
at a tax sale. Under Neb. Rev. Stat. § 77-1801 et seq. (Reissue
2009), any real property on which taxes have not been paid

4 Grammer v. Lucking, 292 Neb. 475, 873 N.W.2d 387 (2016).
> See 1903 Neb. Laws, ch. 73, § 199, p. 461.

¢ See Neb. Rev. Stat. § 77-1837.01(2) (Cum. Supp. 2014).

7 See 2013 Neb. Laws, L.B. 341, § 1.
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in full by the first Monday of March can be sold by the
county treasurer for the amount of taxes due, plus interest
and costs.®

[3] The “bid down” statute uses specific words to describe
what is being sold at the tax sale. It states, in pertinent part:

The person who offers to pay the amount of taxes due
on any real property for the smallest portion of the same
shall be the purchaser, and when such person designates
the smallest portion of the real property for which he or
she will pay the amount of taxes assessed against any
such property, the portion thus designated shall be con-
sidered an undivided portion.’

Thus, the successful bidder under the bid-down procedure of
§ 77-1807 acquires only an interest in the undivided percent-
age of the real estate. Here, Adair became the purchaser of the
tax sale certificate after offering to pay the taxes due on the
property for a 1-percent undivided interest in the property.

[4,5] Another statute in the same series uses essentially
identical words to describe the interest in property transferred
by a tax sale certificate. The purchaser of a tax sale certificate
acquires a perpetual lien of the tax on “the real property.”!°
If the purchaser subsequently pays any taxes levied on the
property, “he or she shall have the same lien for them and may
add them to the amount paid by him or her in the purchase.”!!
Because Adair later paid other taxes levied on the property, it
acquired the same lien for them—a lien secured by a 1-percent
undivided interest in the property.

In other words, both statutes use the same words. Section
77-1818 requires that the certificate describe “the real prop-
erty” purchased. Section 77-1807 also refers to “the real prop-
erty” purchased, which is “the smallest portion of the real

8 Neun v. Ewing, 290 Neb. 963, 863 N.W.2d 187 (2015).
9§ 77-1807 (emphasis supplied).

107§ 77-1818.

" Id.
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property for which [the purchaser] will pay the amount of taxes
assessed against any such property.”

[6,7] Two fundamental principles of statutory construction
require that these words be understood to mean the same thing.
First, statutes relating to the same subject are in pari materia
and should be construed together.'” Second, it is a recognized
rule of statutory construction that where the same words are
used repeatedly in the same act, unless the context requires
otherwise, the words are to have the same meaning."* Thus, we
conclude that “the real property” as used is § 77-1818 similarly
means the smallest portion of the property that the purchaser
was willing to take in return for paying the taxes. In this case,
the tax sale certificate stated “AS PER NE STATUTE SEC.
#77-1807 BID DOWN TO 1% OF UNDIVIDED INTEREST
OF PROPERTY” and it contained a legal description of the
real estate. The real property purchased was a 1-percent undi-
vided interest in the property.

[8] Adair correctly argues that there are two processes
through which the holder of a tax certificate can obtain a deed
to the property purchased at a tax sale.'* Under the “tax deed”
method of chapter 77, article 18, of the Nebraska Revised
Statutes, the holder of a tax certificate can obtain a tax deed
from the county treasurer, after having given proper notice.'
The other method is the “judicial foreclosure” method under
chapter 77, article 19, of the Nebraska Revised Statutes.
Through that method, the holder of a tax sale certificate
can foreclose upon the tax lien in a court proceeding and
compel sale of the property, yielding a sheriff’s deed, under
§ 77-1902.' We have said that although the overall objec-
tive of both procedures is the recovery of unpaid taxes on

12 Neun v. Ewing, supra note 8.

13 See Knoell v. Huff, 224 Neb. 90, 395 N.W.2d 749 (1986).
4 See Neun v. Ewing, supra note 8.
15 See id.

16 See id.
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real property, these procedures are two separate and distinct
methods for the handling of delinquent real estate taxes which
are neither comparable nor fungible.'” Consequently, we have
held that the provisions of chapter 77, article 18, are not inter-
changeable with the provisions of chapter 77, article 19.'8

But Adair attributes too much significance to the choice of
enforcement procedures. Both methods rely upon the existence
of a tax sale certificate issued in compliance with § 77-1818.
The existence of different procedures available to the holder
to convert a tax sale certificate into a deed does not affect the
meaning of the tax sale certificate.

[9] It would be absurd to allow a purchaser of a tax sale
certificate to change its meaning simply by electing to pursue
a judicial foreclosure. An appellate court will try to avoid, if
possible, a statutory construction that would lead to an absurd
result.” Thus, we conclude that Adair can foreclose only upon
its undivided 1-percent interest in the property.

And in this proceeding in equity,?® our conclusion comports
with the notion of fairness. It would be unjust to award, in
foreclosure proceedings, an interest in the entire property to
a purchaser who acquired the tax sale certificate by a bid for
less than a 100-percent interest. There may have been several
bidders willing to pay the amount of taxes due on the prop-
erty for a 100-percent interest of the property. But once the
interest in the property dropped below 100 percent, those bid-
ders may have ceased bidding. It is unfair to them for Adair
to receive a 100-percent interest of the property when Adair
became the purchaser only because it offered to pay the taxes
due for the smallest interest in the property. Because Adair bid

7 1d.
8 1d.

19 Merie B. on behalf of Brayden O. v. State, 290 Neb. 919, 863 N.W.2d 171
(2015).

20 See Twin Towers Condo. Assn. v. Bel Fury Invest. Group, 290 Neb. 329,
860 N.W.2d 147 (2015) (real estate foreclosure action is action in equity).
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down to a 1-percent interest, it is limited to a 1-percent interest
in foreclosure.

Terry’s Legacy does not dispute that Adair was entitled
to a decree of foreclosure of its tax lien; only the extent of
the property subject to the lien is disputed. According to the
decree, if redemption was not made, the property would be
sold “as upon execution in the entire tract.” Thus, the decree
had the effect of erroneously treating Adair’s interest as a
100-percent undivided interest in the property. But Adair’s lien
was limited to an undivided 1-percent interest in the real estate,
and the decree must be modified accordingly.

We therefore modify the decree to provide that Adair’s lien
is limited to a 1-percent interest in the property. As to that
I-percent interest, Adair’s lien is superior to the right, title,
and interest of Terry’s Legacy and the other parties joined
as defendants below. It necessarily follows that the other
99-percent undivided interest is not subject to the decree
of foreclosure or to any order of sale issued pursuant to
that decree.

REMAINING ASSIGNMENTS
OF ERROR

[10] We need not address the remaining errors assigned by
Terry’s Legacy other than to cure one ministerial failure of the
official court reporter. An appellate court is not obligated to
engage in an analysis that is not necessary to adjudicate the
case and controversy before it.?!

Terry’s Legacy assigned that the district court erred by fail-
ing to strike an exhibit that contained confidential information.
Shortly after the summary judgment hearing, Terry’s Legacy
alerted the district court to this issue via a motion to strike or
seal an affidavit. The court granted the motion and ordered
that the affidavit be sealed by the court reporter pursuant to
Neb. Ct. R. § 6-1521 (rev. 2012). However, the court reporter

21 D.I v. Gibson, 291 Neb. 554, 867 N.W.2d 284 (2015).
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apparently failed to seal the affidavit and it was included in the
public bill of exceptions.

To cure this failure to perform a ministerial function, we
remand the cause with directions. The official court reporter is
directed to seal the affidavit in the bill of exceptions, as previ-
ously ordered by the district court. And we direct the clerk of
the district court, upon return of the bill of exceptions from our
clerk, to verify that the affidavit has been sealed before return-
ing the bill of exceptions to the district court’s files.

In order to ensure that the confidential information is not
disseminated in the interim, we direct our clerk to make the
bill of exceptions unavailable to the public until it is returned
to the district court.

CONCLUSION
Because Adair purchased the tax sale certificate by bidding

down to a 1-percent undivided interest of property, its lien to
be foreclosed under § 77-1902 is limited to 1 percent of the
property. We modify the decree of foreclosure to apply only
to Adair’s undivided 1-percent interest in the property. As so
modified, the decree is affirmed. And we remand the cause
with directions, as set forth above, to cure the failure to seal the
affidavit containing confidential information.

AFFIRMED AS MODIFIED, AND CAUSE

REMANDED WITH DIRECTIONS.
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Criminal Law: Evidence: Appeal and Error. In reviewing a criminal
conviction for a sufficiency of the evidence claim, whether the evidence
is direct, circumstantial, or a combination thereof, the standard is the
same: An appellate court does not resolve conflicts in the evidence, pass
on the credibility of witnesses, or reweigh the evidence; such matters are
for the finder of fact.

o . The relevant question when an appellate court
reviews a sufficiency of the evidence claim is whether, after viewing the
evidence in the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a
reasonable doubt.

Rules of Evidence: Appeal and Error. When the Nebraska Evidence
Rules commit the evidentiary question at issue to the discretion of the
trial court, an appellate court reviews the admissibility of evidence for
an abuse of discretion.

Trial: Evidence: Appeal and Error. An appellate court reviews the
trial court’s conclusions with regard to evidentiary foundation and wit-
ness qualification for an abuse of discretion.

Jury Instructions. Whether the jury instructions given by a trial court
are correct is a question of law.

Judgments: Appeal and Error. When reviewing questions of law, an
appellate court resolves the questions independently of the conclusion
reached by the lower court.

Robbery: Words and Phrases. A person commits robbery if, with the
intent to steal, he forcibly and by violence, or by putting in fear, takes
from the person of another any money or personal property of any
value whatever.
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11.

12.

13.

14.

15.

16.

17.

18.

19.
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Aiding and Abetting. A person who aids, abets, procures, or causes
another to commit any offense may be prosecuted and punished as if he
were the principal offender.

Aiding and Abetting: Proof. Aiding and abetting requires some partici-
pation in a criminal act which must be evidenced by word, act, or deed,
and mere encouragement or assistance is sufficient to make one an aider
or abettor. No particular acts are necessary, however, nor is it necessary
that the defendant take physical part in the commission of the crime or
that there was an express agreement to commit the crime.

_ . Evidence of mere presence, acquiescence, or silence is not
enough to sustain the State’s burden of proving guilt under an aiding and
abetting theory.

Homicide: Robbery: Intent: Time. There is no statutory requirement
that the intent to rob be formed at any particular time as long as the
homicide occurs as the result of acts committed while in the perpetration
of the robbery.

Evidence: Proof. The requirement of authentication or identification
as a condition precedent to admissibility is satisfied by evidence suf-
ficient to support a finding that the matter in question is what its propo-
nent claims.

Rules of Evidence: Proof. Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901
(Reissue 2008), does not impose a high hurdle for authentication or
identification.

. A proponent of evidence is not required to conclusively
prove the genuineness of the evidence or to rule out all possibilities
inconsistent with authenticity. If the proponent’s showing is sufficient
to support a finding that the evidence is what it purports to be, the pro-
ponent has satisfied the requirement of Neb. Evid. R. 901(1), Neb. Rev.
Stat. § 27-901(1) (Reissue 2008).

Trial: Evidence. Authentication rulings are necessarily fact specific,
so a trial court has discretion to determine whether evidence has been
properly authenticated.

Trial: Waiver: Appeal and Error. Failure to make a timely objection
waives the right to assert prejudicial error on appeal.

Trial: Evidence: Appeal and Error. On appeal, a defendant may not
assert a different ground for his objection to the admission of evidence
than was offered at trial.

Jury Instructions: Proof: Appeal and Error. In an appeal based on
a claim of an erroneous jury instruction, the appellant has the burden
to show that the questioned instruction was prejudicial or otherwise
adversely affected a substantial right of the appellant.

Jury Instructions: Appeal and Error. All the jury instructions must
be read together, and if, taken as a whole, they correctly state the law,
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are not misleading, and adequately cover the issues supported by the
pleadings and the evidence, there is no prejudicial error necessitat-
ing reversal.

Appeal from the District Court for Webster County: STEPHEN
R. [ILLINGWORTH, Judge. Affirmed.

Charles D. Brewster, of Anderson, Klein, Swan & Brewster,
for appellant.

Douglas J. Peterson, Attorney General, and Nathan A. Liss
for appellee.

HEeavicaN, C.J., WRIGHT, CONNOLLY, MILLER-LERMAN, CASSEL,
and StAcy, JJ., and RIEDMANN, Judge.

WRIGHT, J.
I. NATURE OF CASE

Andrew Casterline appeals from his convictions following
a jury trial for first degree murder, use of a deadly weapon
to commit a felony, and burglary. He claims the evidence
was insufficient to support his convictions for the first two
offenses. He also assigns that the district court erred in admit-
ting certain evidence and in including certain language in
its instructions to the jury. For the reasons set forth below,
we affirm.

II. BACKGROUND

Casterline moved to Guide Rock, Nebraska, with his mother,
Shelley Casterline (Shelley), who wanted to start a new life
after she was released from prison. Shelley had maintained an
“on again, off again” relationship with Ronald Jamilowski, the
father of her twin daughters. Casterline lived with Shelley and
Jamilowski for a few months, but then moved into the house
next door, which was another property Jamilowski owned.
Jamilowski’s mother, Virginia Barone, who was the victim,
lived nearby.

The relationship between Casterline, Shelley, Jamilowski,
and Barone was quite volatile. Although they saw each
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other daily, none of them got along very well. Shelley and
Jamilowski had tried to rekindle their relationship, but they
argued and got into physical altercations frequently, due mostly
to Jamilowski’s drinking. Shelley and Barone often fought
about money and about Shelley’s relationship with Jamilowski,
of which Barone apparently did not approve. Casterline got
into arguments with Shelley, and he was known to have
“hated” Jamilowski.

1. EVENTS SURROUNDING KILLING

During the early evening on October 3, 2013, Casterline
went to Hastings, Nebraska, to run errands with his friend,
Trevor Marihugh, who lived across the street from Casterline,
Shelley, and Jamilowski. They took Marihugh’s vehicle, because
Casterline’s was not working. Both Casterline and Marihugh
were abusing prescription medications, and Marihugh ended
up getting arrested for driving under the influence. Around 3
a.m. the next day, Casterline called Shelley and said that he
needed a ride home from Hastings because Marihugh was in
jail. Shelley woke up Jamilowski and Barone, because Barone
was the only one with a car, and the three of them drove to
Hastings to pick up Casterline. On the way back to Guide
Rock, Jamilowski and Casterline were fistfighting in the back
seat, while Shelley and Barone were arguing in the front seat.
Barone even pulled over at one point and tried to throw Shelley
out of the vehicle. They continued to Guide Rock, and they all
went to their respective homes.

Just after 9 a.m., Casterline was seen using Barone’s auto-
matic teller machine (ATM) card at a bank in Superior,
Nebraska. A bank employee testified that she went out to
service the ATM and observed a young man standing at the
ATM and an older white or light-colored vehicle parked close
by. She identified Casterline as the man at the ATM. She
observed a middle-aged woman sitting in the passenger seat,
who was later determined to be Shelley, and there were vari-
ous things in the back seat, including a guitar case. The bank
employee testified that it was very obvious that Casterline did
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not want her to see what he was doing. After about 5 min-
utes, the woman in the passenger seat got out and spoke to
Casterline, at which point they both got back into the vehicle
and drove away.

The transaction history for Barone’s account confirmed that
several transactions occurred on Barone’s account on the morn-
ing of October 4, 2013. A “debit balance inquiry” occurred at
9:18 a.m., followed by a withdrawal of $500 at 9:19 a.m. There
were several more attempted withdrawals over the next couple
of minutes, but those attempts were denied due to the $500
daily ATM withdrawal limit. The bank employee explained that
in order to withdraw cash from an ATM using a debit card, one
must have the personal identification number (PIN) for that
card, which is selected by the card owner and is not retained by
the bank. In the event a customer loses his or her PIN, the card
must be canceled and a new card must be ordered, because it is
not possible for the bank to retrieve a PIN; that information is
destroyed as soon as the card is created.

Throughout that day, Casterline and Shelley stopped at vari-
ous places to get more money—including the Wal-Mart stores
in Hastings; Grand Island, Nebraska; and York, Nebraska—
where they used Barone’s debit card to make numerous small
purchases and got large sums of cash back with each pur-
chase. Between their purchases and withdrawals, Casterline
and Shelley stole more than $2,000 from Barone, which nearly
emptied her bank account. At approximately 1:30 p.m., they
stopped at a pawn shop in Grand Island and sold several things,
including a television, a video game system with 13 games,
and an amplifier for a guitar, for which they received a total
of $309.

While traveling in Barone’s vehicle on Interstate 80 near
Plattsmouth, Nebraska, Casterline and Shelley were stopped
about 7:40 p.m. for a traffic violation. The officer who made
the stop testified that Casterline appeared to be under the influ-
ence of prescription drugs. He observed that Casterline’s nails
were dirty and he had several nicks and cuts on his hands.
Casterline told the officer that the vehicle belonged to his
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grandmother and that she was letting him borrow it to go to his
grandfather’s funeral in Pennsylvania. Casterline was arrested
for driving under the influence and taken to the Plattsmouth
jail. Shelley was released, but Barone’s vehicle was impounded
because Shelley did not have a valid driver’s license.

At approximately 9:30 p.m., Marihugh returned home to
Guide Rock and discovered that his house had been burglar-
ized. Several things were missing, including his television, his
video game system with several games, two laptop computers,
two guitars, and an amplifier. He reported the burglary to law
enforcement, who discovered that some of the items stolen
from his house had been sold to a pawn shop in Grand Island
by Casterline and Shelley. Marihugh testified that he did not
give Casterline or Shelley permission to go into his house and
take any items.

The next morning, law enforcement received a telephone
call from one of Barone’s neighbors requesting a welfare
check at Barone’s house. A sheriff’s deputy entered the home
with the neighbor and found that several pieces of furniture
had been knocked over. The officer followed a trail of blood
to a back room and found Barone dead under a pile of boards.
Barone had sustained multiple stab wounds and several cuts on
her fingers, which appeared to be defensive wounds from try-
ing to block a sharp object. She had some small drops of blood
on her face, which suggested that she may have been breath-
ing for some time after she was stabbed and had breathed
out blood.

Investigators observed a bloodstain on a rug in the living
room, a shoe in the living room with blood on it, blood smears
which appeared to be drag marks leading from the living room
to the room where Barone’s body was found, and drops of
blood on the porch area outside the front door. The telephone
appeared to have been ripped out of the wall, and a number
of things were lying in the driveway where Barone normally
parked her vehicle. Investigators found no financial devices
in Barone’s purse, and her vehicle, a white 1995 Pontiac,
was missing.
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During the investigation, Jamilowski arrived at Barone’s
house and was detained for questioning. After speaking with
Jamilowski, law enforcement officers identified Casterline
and Shelley as suspects in Barone’s death. They learned that
Casterline had been arrested the night before in Cass County
while driving Barone’s vehicle, but had since been released, and
that he and Shelley were believed to be heading east through
Iowa in a stolen Jeep. Police were able to track Shelley’s cell
phone to a location near Newton, lowa. Authorities in lowa
were notified and performed a traffic stop on the stolen Jeep,
and identified the occupants as Casterline and Shelley.

Upon searching Casterline, officers located $322 cash, sev-
eral Wal-Mart and ATM receipts, and Barone’s debit card.
Shelley had over $2,000 in her purse. A search of the Jeep
revealed a bag with Marihugh’s name on it, two laptop comput-
ers, and a knife with a 4-inch blade inside the glovebox. The
owner of the Jeep testified that none of those items were in the
Jeep when it was stolen from a parking lot in Plattsmouth the
day before.

Casterline and Shelley were arrested and taken to a detention
center in lowa. At the time of booking, officers observed vari-
ous injuries. Shelley had a bruise on her right arm and some
small scrapes on her right wrist and index finger. Casterline
had a bruise above his eye, cuts on the thumb and fingers of
his right hand, an abrasion on his left forearm, and dried blood
on his right palm. Officers collected DNA samples and finger-
nail scrapings from Casterline and Shelley and collected the
clothing that they were wearing. Casterline was reluctant to
give the officers his clothing.

2. INVESTIGATION
Casterline and Shelley were interviewed by investigators
the following day. Shelley initially denied having anything to
do with Barone’s death, but later admitted to killing Barone.
She claimed Casterline had nothing to do with it. Shelley
told investigators that when they got back from Hastings, she
and Casterline went to Barone’s house and the three of them
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argued. Barone was blaming Shelley for Jamilowski’s prob-
lems, at which point Casterline told Barone to shut up or he
would knock her out.

Shelley stated that she grabbed a knife and began stabbing
Barone, then dragged Barone into another room and covered
her body with boards. She said that Casterline was there when
she killed Barone but that he had nothing to do with the killing.
However, she acknowledged that she was taking blame for the
murder in order to “save [Casterline’s] life.”

When Casterline was interviewed, he claimed that he and
Shelley had nothing to do with Barone’s death and that he
had no idea Barone was dead. He later admitted that he was
at Barone’s house when Barone and Shelley got into an argu-
ment, but claimed that he went home during the argument
and did not know how Barone died. Later during the inter-
view, however, Shelley began screaming from another room
that she killed Barone, at which point Casterline stated that
Shelley did it but maintained that he had nothing to do with
Barone’s death.

Investigators performed DNA testing on the knife found
in the Jeep and the clothing that Casterline and Shelley were
wearing when they were apprehended. They compared those
results to known DNA samples from Casterline, Shelley,
Barone, Jamilowski, and Marihugh. They located DNA on the
blade of the knife and on three pieces of clothing: Casterline’s
jeans, Casterline’s shoe, and Barone’s sweatpants. The DNA
on the knife was a mixture of two individuals, with Casterline
being the major contributor and everyone except Shelley being
excluded as the minor contributor. The DNA on Casterline’s
jeans tested positive for blood and was a mixture of two con-
tributors, with Barone being the major contributor and every-
one except Casterline being excluded as the minor contributor.
The DNA on Casterline’s shoe also tested positive for blood
and matched the DNA profile of Barone only. The DNA on
Barone’s sweatpants was inconclusive as to the major contribu-
tor, but everyone except Casterline, Shelley, and Barone being
excluded as a minor contributor.
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The forensic pathologist who conducted the autopsy con-
cluded that Barone’s death was a homicide. The autopsy
revealed that Barone sustained 22 stab wounds, which varied
from "2 to 8' inches in depth. The angle of the stab wounds
also varied. Seven of the wounds were inflicted at a downward
trajectory, and 13 were inflicted at an upward trajectory. The
pathologist testified that more than one knife may have been
used to stab Barone, although she could not confirm whether
that was actually the case. She explained that it is possible for
a knife to inflict wounds deeper than its blade length, due to
the way the body reacts when it is punctured. She concluded
that the cause of Barone’s death was stab wounds to the chest,
upper arm, and abdomen, which caused her to bleed out and
die from loss of blood.

3. SHELLEY’S TESTIMONY

Shelley testified for the defense. She testified that she alone
killed Barone and that Casterline had nothing to do with it. She
explained that shortly after they arrived home from Hastings,
she walked to Barone’s house with the intention of retriev-
ing her cell phone, which she had left in Barone’s car. She
and Barone got into an intense argument that was about to
turn physical, when Casterline entered the house looking for
Shelley. Shelley told Casterline to get out of the house, which
he did. Shelley then grabbed a knife and stabbed Barone multi-
ple times. Shelley said Casterline came back into the house and
saw Barone lying on the floor. She decided to drag Barone’s
body into another room and convinced Casterline to help her.
Shelley then told Casterline to pack his things because they
were leaving town. She admitted that before leaving, they went
to Marihugh’s house and took several items of his personal
property, and then left town in Barone’s car. She admitted they
used Barone’s debit card to obtain money at an ATM and by
doing “cash back” transactions at three Wal-Mart stores in cen-
tral Nebraska.

At trial, several details of Shelley’s testimony were inconsist-
ent with what she told investigators when she was interviewed
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in lowa following her arrest. For example, she testified at trial
that Casterline was not at Barone’s house when she stabbed
Barone, whereas in her prior interview, she said that he was
present during the killing. She testified that Casterline helped
her move Barone’s body after the stabbing, but in her prior
interview she said that she alone moved the body. Finally, she
testified at trial that she took Barone’s ATM card and called the
bank to get the PIN, whereas in her prior interview, she said
that she knew nothing about the use of Barone’s ATM card and
that investigators would have to talk to Casterline about that.
Shelley acknowledged several of the inconsistencies on cross-
examination, but stated that her trial testimony was the truth
and that she must have been misremembering things during
her prior interview due to having been under the influence of
prescription drugs at that time.

On cross-examination, Shelley acknowledged that she wrote
a letter to one of her daughters stating that two knives may
have been involved in the murder, but claimed at trial that that
was not true and that she was just misremembering what hap-
pened. Shelley acknowledged that she told her daughter that
Barone struck Casterline, but claimed at trial that that was not
true either and that she lied to her daughter. Shelley acknowl-
edged that prior to trial, she wrote a letter to her daughter, who
in turn wrote to Casterline, about there being blood on him
because Shelley made him move the body, but Shelley denied
that she was attempting to coordinate their testimony.

4. VERDICTS AND SENTENCING
The jury found Casterline guilty on all three charges.
Casterline was sentenced to consecutive terms of life imprison-
ment for first degree murder, 49 to 50 years’ imprisonment for
use of a deadly weapon to commit a felony, and 19 to 20 years’
imprisonment for burglary. This timely appeal followed.

IT1I. ASSIGNMENTS OF ERROR
Casterline assigns, combined and restated, that the dis-
trict court erred in (1) finding sufficient evidence to sustain



-51 -

293 NEBRASKA REPORTS
STATE v. CASTERLINE
Cite as 293 Neb. 41

his convictions for first degree murder and use of a deadly
weapon to commit a felony; (2) admitting into evidence with-
out proper foundation a letter that was purportedly written by
Casterline while in jail following his arrest; (3) admitting into
evidence, over Casterline’s relevance objection, the knife that
was found in the Jeep in which Casterline and Shelley were
traveling when they were apprehended; and (4) improperly
instructing the jury on the elements of first degree murder,
second degree murder, and manslaughter by adding language
that Casterline was guilty if he acted “either alone or by
aiding another,” and by refusing Casterline’s proposed cle-
ments instructions.

IV. STANDARD OF REVIEW

[1,2] In reviewing a criminal conviction for a sufficiency
of the evidence claim, whether the evidence is direct, circum-
stantial, or a combination thereof, the standard is the same:
An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence;
such matters are for the finder of fact.! The relevant question
for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt.?

[3,4] When the Nebraska Evidence Rules commit the evi-
dentiary question at issue to the discretion of the trial court,
an appellate court reviews the admissibility of evidence for an
abuse of discretion.? An appellate court reviews the trial court’s
conclusions with regard to evidentiary foundation and witness
qualification for an abuse of discretion.*

! State v. Escamilla, 291 Neb. 181, 864 N.W.2d 376 (2015).
2 1d.

3 State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

4 State v. Henderson, 289 Neb. 271, 854 N.W.2d 616 (2014).
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[5,6] Whether the jury instructions given by a trial court
are correct is a question of law.> When reviewing questions of
law, an appellate court resolves the questions independently of
the conclusion reached by the lower court.®

V. ANALYSIS

1. SUFFICIENCY OF EVIDENCE

Casterline claims there was insufficient evidence to sustain
his convictions for first degree murder and use of a deadly
weapon to commit a felony. He does not dispute that the evi-
dence was sufficient to find him guilty of burglary.

In reviewing a criminal conviction for a sufficiency of the
evidence claim, whether the evidence is direct, circumstantial,
or a combination thereof, the standard is the same: An appel-
late court does not resolve conflicts in the evidence, pass on
the credibility of witnesses, or reweigh the evidence; such
matters are for the finder of fact.” The relevant question for
an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt.®

(a) Essential Elements

[7] Casterline was charged with first degree murder under
the alternative theories of premeditated murder and felony
murder. In order to find him guilty of first degree murder, the
State had to prove that Casterline killed Barone, either alone
or by aiding another, and that he did so either (1) purposely
and with deliberate and premeditated malice or (2) while in the
perpetration of a robbery.” A person commits robbery if, with

> State v. Armagost, 291 Neb. 117, 864 N.W.2d 417 (2015).
Id.

7 State v. Escamilla, supra note 1.

8 1d.

° See Neb. Rev. Stat. § 28-303 (Reissue 2008).
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the intent to steal, he forcibly and by violence, or by putting in
fear, takes from the person of another any money or personal
property of any value whatever.'

Casterline was also charged with use of a deadly weapon to
commit a felony, which, in this case, was the murder of Barone.
To find him guilty of this offense, the State had to prove that
Casterline, either alone or by aiding another, knowingly and
intentionally used a deadly weapon to murder Barone.

[8-10] The jury was instructed in this case that it could con-
vict Casterline of these crimes either as the principal offender
or as an aider and abettor. A person who aids, abets, procures,
or causes another to commit any offense may be prosecuted
and punished as if he were the principal offender.! Aiding and
abetting requires some participation in a criminal act which
must be evidenced by word, act, or deed, and mere encourage-
ment or assistance is sufficient to make one an aider or abet-
tor.'> No particular acts are necessary, however, nor is it neces-
sary that the defendant take physical part in the commission
of the crime or that there was an express agreement to commit
the crime.”® Yet, evidence of mere presence, acquiescence, or
silence is not enough to sustain the State’s burden of proving
guilt under an aiding and abetting theory.'

(b) Evidence Against Casterline
We review the State’s evidence against Casterline to deter-
mine whether any rational trier of fact could have found the
essential elements of first degree murder and use of a deadly
weapon to commit a felony beyond a reasonable doubt. We
conclude that the record contains sufficient evidence to sustain
Casterline’s convictions on both counts.

10 Neb. Rev. Stat. § 28-324(1) (Reissue 2008).

' Neb. Rev. Stat. § 28-206 (Reissue 2008).

2 State v. Leonor, 263 Neb. 86, 638 N.W.2d 798 (2002).
B 1d

4 1d.
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At trial, the evidence showed that Casterline stole Barone’s
vehicle and used her debit card to steal nearly $2,000 from her
bank account, which occurred the day before Barone was found
dead. Although Shelley claimed responsibility for the stab-
bing, there was blood on Casterline’s shoe and pant leg which
matched Barone’s DNA. There was no blood or DNA found
on Shelley’s clothing. Additionally, Shelley told police that
Casterline was present during the killing and there was evi-
dence that more than one knife may have been used due to the
varying depths and trajectories of the stab wounds. Shelley’s
letter to her daughter indicated that more than one knife may
have been used. Police found a knife with a 4-inch blade in
the vehicle in which Casterline and Shelley were traveling
when they were apprehended. The blade of the knife contained
Casterline’s DNA.

A rational trier of fact could conclude that Shelley and/or
Casterline used force, violence, and/or fear to obtain Barone’s
car keys, debit card, and PIN at some point before, during,
or shortly after the stabbing, while Barone was still alive.
Contrary to Shelley’s testimony that she obtained Barone’s
PIN by calling the bank, there was testimony from a bank
employee that it was impossible for the bank to retrieve a
customer’s PIN, because the bank destroys that information
after the card is created. Thus, the evidence supports a find-
ing that Casterline aided and abetted or used force to obtain
Barone’s PIN from Barone before she died. This evidence is
sufficient to support a finding that Casterline, either alone or
by aiding Shelley, killed Barone during the commission of
a robbery.

[11] Casterline argues that there was no evidence that he
intended to rob Barone until after the murder had been com-
pleted by Shelley. Even if this fact was true, it would not
absolve him of liability for felony murder. There is no statutory
requirement that the intent to rob be formed at any particu-
lar time as long as the homicide occurs as the result of acts
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committed while in the perpetration of the robbery.!* Barone’s
death occurred while in the perpetration of a robbery, because
the act that killed her, the stabbing, was closely connected in
time and place with the robbery, so the act and the robbery
may be considered one continuous occurrence.

Regarding Casterline’s conviction for use of a deadly
weapon to commit a felony, the evidence was undisputed that
Barone was stabbed to death. The 22 stab wounds varied from
Y2 to 8% inches in depth and were inflicted at two different tra-
jectories, suggesting that more than one knife may have been
used. When Casterline and Shelley were apprehended, officers
located a knife in the vehicle in which they were traveling,
and Casterline’s DNA was located on the blade of the knife.
Casterline argues that the evidence failed to prove that he was
in possession of a weapon while a felony was being commit-
ted. We find that a rational trier of fact could conclude that he
was. Even if the jury concluded that Casterline did not actu-
ally wield a knife during the stabbing, it could have found him
guilty of aiding and abetting Shelley’s use of a knife to commit
the murder.'®

We conclude that there was sufficient evidence to sustain the
jury’s guilty verdicts.

2. ADMISSIBILITY OF LETTER

Casterline argues that the district court erred in admitting
a letter purportedly written by him to Jamilowski while he
was in jail in lowa following his arrest. Casterline objected
to the admission of the letter and claims it should have been
excluded because the State failed to lay sufficient founda-
tion under Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901
(Reissue 2008).

15 See State v. Montgomery, 191 Neb. 470, 215 N.W.2d 881 (1974).

16 See, State v. Kitt, 284 Neb. 611, 823 N.W.2d 175 (2012); State v. Leonor,
supra note 12.
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(a) Additional Relevant Facts

The letter in question was received into evidence during
the testimony of the chief jailer at the detention center in
Iowa where Casterline and Shelley were held after their arrest.
The jailer testified regarding the jail’s policy to monitor all
mail unless it is privileged, such as attorney-client commu-
nications. A jailer scans the mail for inappropriate materials
and then documents all incoming and outgoing mail in the
jail’s computerized database. The letter in question was docu-
mented as outgoing mail in the database. A printout from the
database entitled “Jasper County Sheriff Inmate Activity Log
Report” was received into evidence. It contains Casterline’s
full name, inmate number, and jail cell number, and reflects
that he mailed this letter to Jamilowski on October 10, 2013.
The return address on the letter contains Casterline’s name and

address at the jail. The letter, in its entirety, states:
Hey Ronnie this is aj writing you. For what reason I don’t
know I never did like you because of the way you treated
my mother. you are an alcoholic but’s its okay to be. you
spent 12 years in prison. Well me and mom are locked up
because she needed money and a car to get away from
you that is how much she hated you but anyways Im get-
ting some of the Blame for her mistakes. I have just heard
what happened to your mom and Im so sorry I couldn’t
Imagine losen mine. But the cops are trying to blame me
for that, but you know who really did it. I am writing you
with simpity because I care about you and want you to
write me back I still consider you a father. And when I get
out of jail I would like to move back to guide rock. Tell
Trevor my mom is the one who took his stuff you know
how she is and tell trevor I dont wanna lose his friendship
and tell him he can write me too he is like my brother.
Candy and Sam wont talk to me on the phone can you
send me there addresses and give them mine please? Well
Ronnie Im going to leave it up to you to forgive me but
please forgive and write back. lol put down that bottle.
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And dont forget to tell trevor and everybody how sorry I
am for my moms mistakes. you know Im not that person.
Soo take care of yourself and pay your bills.

PS. Send me a picture of my sisters and mom.

(b) Analysis

[12-14] The requirement of authentication or identifica-
tion as a condition precedent to admissibility is satisfied by
evidence sufficient to support a finding that the matter in
question is what its proponent claims.!” Rule 901 does not
impose a high hurdle for authentication or identification.'® A
proponent of evidence is not required to conclusively prove
the genuineness of the evidence or to rule out all possibilities
inconsistent with authenticity.!” If the proponent’s showing
is sufficient to support a finding that the evidence is what it
purports to be, the proponent has satisfied the requirement of
rule 901(1).2°

[15] A proponent may authenticate a document under rule
901(2)(a) by the testimony of someone with personal knowl-
edge that it is what it is claimed to be, such as a person
familiar with its contents.?! But that is not the exclusive
means. Under rule 901(2)(d), a proponent may authenticate
a document by circumstantial evidence, or its “‘[a]ppear-
ance, contents, substance, internal patterns, or other distinctive
characteristics, taken in conjunction with circumstances.’”?
Authentication rulings are necessarily fact specific, so a trial
court has discretion to determine whether evidence has been
properly authenticated.”

17§ 27-901(1).

8 State v. Elseman, 287 Neb. 134, 841 N.W.2d 225 (2014).
1 Id.

2 d.

21 State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).
22 Id. at 473, 755 N.W.2d at 82.

2 See State v. Taylor, 282 Neb. 297, 803 N.W.2d 746 (2011).
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We find that the foundational evidence set forth above
was sufficient to support a finding under rule 901 that the
letter was what it purported to be, a letter from Casterline to
Jamilowski. In addition to the testimony of the chief jailer,
the substance of the letter provides further authentication,
because it contained personal information and facts of which
others would not likely have knowledge. We find that the
letter was sufficiently authenticated, and the district court
did not abuse its discretion in overruling Casterline’s founda-
tion objection.

3. ADMISSIBILITY OF KNIFE

Casterline argues that the district court erred by admitting
into evidence, over his relevance objection, the knife that
was found in the Jeep in which he and Shelley were traveling
when they were apprehended in lowa. He further argues that
even if relevant, the knife should have been excluded under
Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 2008),
because its probative value was outweighed by the danger of
unfair prejudice.

[16,17] The State argues that Casterline has waived this
issue because he failed to timely object to the knife at trial.
The record supports the State’s assertion that Casterline did
not object to the knife on relevance grounds until after two
witnesses had testified about the knife’s being found in the
glovebox and two pictures of the knife had been offered and
received into evidence without objection. It is well settled that
failure to make a timely objection waives the right to assert
prejudicial error on appeal.?* The record further reflects that
Casterline did not raise an objection to the knife on grounds
of rule 403 at any point during the trial. On appeal, a defend-
ant may not assert a different ground for his objection to the
admission of evidence than was offered at trial.®

2 See State v. Oliveira-Coutinho, 291 Neb. 294, 865 N.W.2d 740 (2015).
3 State v. Ramirez, 287 Neb. 356, 842 N.W.2d 694 (2014).
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Even if these objections had not been waived, we conclude
the knife was clearly relevant and admissible under rule 403,
given that it was found in the vehicle Casterline was driving,
it contained Casterline’s DNA, and the victim in this case was
stabbed to death. The district court did not err in admitting the
knife into evidence.

4. JURY INSTRUCTIONS

Casterline makes two arguments with respect to the jury
instructions. First, he argues that the district court improperly
instructed the jury on the elements of first degree murder, sec-
ond degree murder, and manslaughter by adding language that
he was guilty of those crimes if he acted “either alone or by
aiding another.” He argues that that language is not contained
in the pattern jury instructions and improperly emphasized the
prosecution’s theory of aiding and abetting.

Second, Casterline argues that the district court erred by
refusing his proposed elements instruction, which was taken
directly from the Nebraska pattern jury instructions and was
identical to the court’s instructions except that it omitted the
language “either alone or by aiding another.” Casterline argues
this language clearly confused the jury, as evidenced by the
fact that the jury submitted a written question to the trial court
during deliberations, which stated: “Could we get a copy of the
State Law that states how you are guilty by association?”

[18,19] In an appeal based on a claim of an erroneous jury
instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant.?® All the jury
instructions must be read together, and if, taken as a whole,
they correctly state the law, are not misleading, and adequately
cover the issues supported by the pleadings and the evidence,
there is no prejudicial error necessitating reversal.?’

26 State v. Abram, 284 Neb. 55, 815 N.W.2d 897 (2012).
27 State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013).
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To establish reversible error from a court’s refusal to give a
requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law,
(2) the tendered instruction is warranted by the evidence, and
(3) the appellant was prejudiced by the court’s refusal to give
the tendered instruction.?®

The district court instructed on the alternate theories of
either premeditated murder or felony murder. The jury was
instructed as follows:

[T]he charge may be based on either premeditated mur-
der or felony murder, and it matters not if some jurors
arrive at a verdict of guilty of First Degree Murder based
on proof of premeditated murder and some jurors arrive
at the same verdict based on proof of felony murder so
long as each juror is convinced that the State has proved
beyond a reasonable doubt that the defendant committed
either premeditated murder or felony murder.

The jury was then instructed on the elements of premedi-
tated murder and felony murder as follows:

The elements which the State must prove by evi-
dence beyond a reasonable doubt in order to convict . . .
Casterline of First Degree Murder, are:

I.) PREMEDITATED MURDER

. . That . . . Casterline, either alone or by aiding
another, killed . . . Barone . . . on or about October 4,
2013 . .. in Webster County, Nebraska . . . purposely . . .
with deliberate and premeditated malice.

II.) FELONY MURDER

.. . That . . . Casterline, either alone or by aiding
another, killed . . . Barone . . . on or about October 4,
2013 . . . in Webster County, Nebraska . . . during the
perpetration of or an attempt to perpetrate the crime
of burglary and/or the crime of robbery; and . . . [t]hat
such burglary, attempted burglary, robbery or attempted

28 State v. Morgan, 286 Neb. 556, 837 N.W.2d 543 (2013).
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robbery respectively, consisted of each and every one of
the following elements.
The instruction also set forth the elements of burglary, attempted
burglary, robbery, and attempted robbery.

The State argues that the additional language, “either alone
or by aiding another,” was correct because one who aids and
abets a crime may be held liable as the principal. We agree. A
person who aids, abets, procures, or causes another to commit
any offense may be prosecuted and punished as if he were the
principal offender.” We have previously upheld an elements
instruction containing nearly identical language.’** We find that
the additional language complained of was warranted by the
evidence, was a correct statement of the law, and, when read
in conjunction with the other instructions, adequately presented
the law of felony murder and an aider and abettor’s criminal
liability as principal.

We also reject Casterline’s argument that the district court
erred in refusing to give his proposed instruction, which was
identical to the district court’s instruction except that it omitted
the language “either alone or by aiding another.” Because we
found no error in the inclusion of this language in the district
court’s instruction, Casterline was not prejudiced by the dis-
trict court’s refusal to give his proposed instruction omitting
this language.

VI. CONCLUSION
For the reasons set forth above, we affirm the judgment of
the district court.
AFFIRMED.
McCoORMACK, J., not participating.

29§ 28-206.
30 See State v. Brunzo, 248 Neb. 176, 532 N.W.2d 296 (1995).
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IN RE INTEREST OF ISABEL P. ET AL.,
CHILDREN UNDER 18 YEARS OF AGE.

STATE OF NEBRASKA, APPELLANT, AND BRADLEY C. EASLAND,

GUARDIAN AD LITEM, APPELLEE AND CROSS-APPELLANT,
v. CHARLES J., APPELLEE AND CROSS-APPELLEE.
875 N.W.2d 848
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Statutes: Appeal and Error. Statutory interpretation is a question of
law that an appellate court resolves independently of the trial court.
Juvenile Courts: Appeal and Error. An appellate court reviews juve-
nile cases de novo on the record and reaches a conclusion independently
of the juvenile court’s findings.

Jurisdiction: Appeal and Error. Before reaching the legal issues pre-
sented for review, it is the power and duty of an appellate court to deter-
mine whether it has jurisdiction over the matter before it, irrespective of
whether the issue is raised by the parties.

Jurisdiction: Final Orders: Appeal and Error. For an appellate court
to acquire jurisdiction of an appeal, there must be a final order entered
by the court from which the appeal is taken.

Final Orders: Appeal and Error. A substantial right is affected if an
order affects the subject matter of the litigation, such as diminishing a
claim or defense that was available to the appellant prior to the order
from which the appeal is taken.

Juvenile Courts: Parental Rights: Due Process. So long as a parent
was afforded due process of law, a defect during the adjudication phase
does not preclude consideration of termination of parental rights pursu-
ant to Neb. Rev. Stat. § 43-292(1) through (5) (Cum. Supp. 2014).
Parental Rights: Proof. In order to terminate parental rights, a court
must find by clear and convincing evidence that one of the statutory
grounds enumerated in Neb. Rev. Stat. § 43-292 (Cum. Supp. 2014)
exists and that the termination is in the child’s best interests.
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Parental Rights: Abandonment: Words and Phrases. For purposes
of Neb. Rev. Stat. § 43-292(1) (Cum. Supp. 2014), “abandonment” is
a parent’s intentionally withholding from a child, without just cause or
excuse, the parent’s presence, care, love, protection, maintenance, and
the opportunity for the display of parental affection for the child.

. Parental Rights: Abandonment: Proof. To prove abandonment in

determining whether parental rights should be terminated, the evidence
must clearly and convincingly show that the parent has acted toward the
child in a manner evidencing a settled purpose to be rid of all paren-
tal obligations and to forgo all parental rights, together with a com-
plete repudiation of parenthood and an abandonment of parental rights
and responsibilities.

Parental Rights: Abandonment: Time: Intent. A court reviewing a
termination of parental rights case on the ground of abandonment need
not consider the 6-month period in a vacuum. Instead, the court may
consider evidence of a parent’s conduct, either before or after the statu-
tory period, in determining whether the purpose and intent of that parent
was to abandon his or her children.

Parental Rights: Abandonment. Abandonment is not an ambulatory
thing the legal effects of which a parent may dissipate at will by token
efforts at reclaiming a discarded child.

Parent and Child. Parental obligation requires a continuing interest in
the child and a genuine effort to maintain communication and associa-
tion with that child.

Parental Rights: Presumptions: Proof. A child’s best interests are pre-
sumed to be served by having a relationship with his or her parent. This
presumption is overcome only when the State has proved that the parent
is unfit.

Constitutional Law: Parental Rights: Words and Phrases. In the
context of the constitutionally protected relationship between a parent
and a child, parental unfitness means a personal deficiency or incapacity
which has prevented, or will probably prevent, performance of a reason-
able parental obligation in child rearing and which has caused, or prob-
ably will result in, detriment to a child’s well-being.

Parental Rights. The best interests analysis and the parental fitness
analysis are fact-intensive inquiries. And while both are separate inquir-
ies, each examines essentially the same underlying facts as the other.

Appeal from the County Court for Madison County: Ross

A. STOFFER, Judge. Reversed and remanded with directions.

Gail E. Collins, Deputy Madison County Attorney, for

appellant.
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Kathleen Koenig Rockey, of Copple, Rockey, McKeever &
Schlecht, P.C., L.L.O., for appellee Charles J.

Bradley C. Easland, of Morland, Easland & Lohrberg, P.C.,
guardian ad litem.

WRIGHT, CONNOLLY, MILLER-LERMAN, CASSEL, and STACY, JJ.

WRIGHT, J.
I. NATURE OF CASE

The State appeals an order of the county court for Madison
County, Nebraska, sitting as a juvenile court, declining to ter-
minate Charles J.’s parental rights to his son, K.J., pursuant to
Neb. Rev. Stat. § 43-292 (Cum. Supp. 2014). The juvenile court
declined to terminate parental rights, because it had not pro-
vided counsel for Charles in the proceedings leading up to the
adjudication of K.J. pursuant to Neb. Rev. Stat. § 43-247(3)(a)
(Reissue 2008). The State appeals, and the guardian ad litem
(GAL) cross-appeals.

II. BACKGROUND

In 2012, K.J. and his three siblings were living with their
mother, Kristie P., in her mother’s apartment in Norfolk,
Nebraska. Kristie had recently been cited for child abuse
and was struggling with addiction. Her mother called the
Department of Health and Human Services (DHHS) out of
concern for her grandchildren. Several other calls were made
to DHHS as well. On October 18, DHHS removed the children
from the apartment. K.J. and one of his brothers were placed
in a foster home together and remained there at the time of
the hearing on the State’s petition to terminate Charles’ paren-
tal rights.

1. ADJUDICATION
On October 19, 2012, the State filed a petition pursuant to
§ 43-247(3)(a), which grants courts jurisdiction over any per-
son under the age of 18
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who lacks proper parental care by reason of the fault or
habits of his or her parent . . . ; whose parent . . . neglects
or refuses to provide proper or necessary subsistence,
education, or other care necessary for the health, morals,
or well-being of such juvenile; . . . or who is in a situation
. . . dangerous to life or limb or injurious to the health or
morals of such juvenile.

A child adjudicated to be within the meaning of

§ 43-247(3)(a), and thus under the court’s jurisdiction, is said

to be “adjudicated.”

The State requested that the court adjudicate the four chil-
dren, including K.J., and enter orders of disposition in the best
interests of the children. The petition alleged, among other
things, that the mother of the children, Kristie, was physically
and/or verbally abusive to the juveniles, had failed to give K.J.
or his school officials his prescribed psychiatric medicines,
and was transient and left her children with others without
telling them how long she would be gone or where she could
be reached.

The first hearing for the adjudication petition took place on
November 1, 2012. Although there were no allegations against
him, Charles appeared at the hearing. The State indicated that
it was under the impression that Charles was not very involved
in K.J.’s life and suggested that a supplemental petition might
be filed to include allegations against Charles.

At the hearing, the court advised both Charles and Kristie of
the nature of the proceedings, the possible consequences, and
the parties’ rights, as required by Neb. Rev. Stat. § 43-279.01
(Reissue 2008). Those rights include the right of a parent to
have counsel appointed if the parent is unable to afford to hire
a lawyer. Kristie requested and was appointed an attorney. The

' See, In re Interest of Joshua M. et al., 256 Neb. 596, 591 N.W.2d 557
(1999); In re Interest of Keisha G., 21 Neb. App. 472, 840 N.W.2d 562
(2013).
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court declined to appoint an attorney for Charles because there

were no allegations against him. It stated:
Once allegations are filed against you, or in other words,
once the State starts saying some things that you did that
also caused the children to be put in that position that |
talked about before where they were endangered or aban-
doned or abused or anything of that nature, then, at that
point, you would become entitled to have an attorney here
and I would address that with you at that time.

The State requested that the care, custody, and control of the
children remain with DHHS. Charles objected to the request,
explaining that he would like to have custody of K.J. At that
time, Kristie supported placement of K.J. with Charles. But
the State did not, and it presented evidence against Charles.
Because of the evidence adduced about Charles’ criminal his-
tory, his history of drug abuse, and his failure to provide
DHHS with information that would allow them to do a back-
ground check on Charles’ roommates, the court ordered care,
custody, and control to remain with DHHS.

Kristie eventually admitted most of the allegations within
the adjudication petition and relinquished her parental rights
to the children, including K.J.

2. PETITION TO TERMINATE CHARLES’

PARENTAL RIGHTS
Over 22 months after the adjudication, on August 27, 2014,
the State petitioned to terminate Charles’ parental rights.
Section 43-292 allows for termination of parental rights if
the termination is in the best interests of the child and at least
one of the enumerated grounds within the statute exists. The
State alleged that grounds (1) through (3), (6), and (7) existed.

Section 43-292 provides, in relevant part:
The court may terminate all parental rights between the
parents . . . and such juvenile when the court finds such
action to be in the best interests of the juvenile and it
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appears by the evidence that one or more of the following
conditions exist:

(1) The parents have abandoned the juvenile for six
months or more immediately prior to the filing of the
petition;

(2) The parents have substantially and continuously or
repeatedly neglected and refused to give the juvenile or a
sibling of the juvenile necessary parental care and protec-
tion; [and]

(3) The parents, being financially able, have willfully
neglected to provide the juvenile with the necessary sub-
sistence, education, or other care necessary for his or
her health, morals, or welfare or have neglected to pay
for such subsistence, education, or other care when legal
custody of the juvenile is lodged with others and such
payment ordered by the court.

Charles was appointed counsel on October 15, 2014. On
October 28, at the first hearing on the petition to terminate,
the court again informed Charles of the nature of the proceed-
ings, the possible consequences, and his rights, as required by
§ 43-279.01.

3. CHARLES’ OBJECTION
TO CASE PLAN

On November 5, 2014, Charles filed an objection to the case
plan, which contained the goal of adoption for K.J. Charles
opposed that goal and also requested that the case plan set forth
a more specific schedule of visitation.

A hearing on Charles’ objection to the case plan was held on
January 29, 2015. The DHHS worker who created the case plan
testified that visitations were always the parents’ responsibil-
ity to schedule. Initially, Charles was able to schedule a visit
with K.J. for up to 15 hours per week, but was subsequently
limited to therapeutic visits, because he had missed a number
of scheduled visits and the visits were negatively affecting K.J.
The foster mother testified as to K.J.’s behavior before and
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after visits with Charles and stated that K.J. told her he did not
want visits with Charles.

The juvenile court overruled Charles’ objection to the case
plan and found it was in K.J.’s best interests that no visitation
take place at that time. The court’s order stated, “Clear and
convincing evidence [was] presented that during a period of
over 6 months beginning February 20, 2014, no contact took
place between [Charles] and [K.J.]”

4. HEARING ON MOTION TO TERMINATE
CHARLES’ PARENTAL RIGHTS

The hearing on the motion to terminate Charles’ parental
rights was held on February 24 and 27 and March 27, 2015.
At the termination hearing, evidence was presented concern-
ing (a) Charles’ relationship with K.J. from birth to removal;
(b) DHHS’ consideration of placing K.J. with Charles after
removal; (c) K.J.’s experience in foster care; and (d) Charles’
relationship with K.J. while K.J. was in foster care, including
the frequency and length of Charles’ visits.

(a) Charles’ Relationship With K.J.
From Birth to Removal

When K.J. was conceived, Charles and Kristie were not
married and both testified that they were not in a romantic
relationship at the time K.J. was born. Charles testified that
during the first month of K.J.’s life, he was living with Kristie
and helped her with K.J. and her other children.

In 2005, when K.J. was 1-month old, Kristie and Charles
were involved in a domestic violence disturbance. An investi-
gator from the Norfolk Police Department, who had responded
to the call, testified that an eyewitness said Charles hit Kristie
in the face and body while she was holding K.J. Charles was
convicted of third degree assault and sentenced to 20 days
in jail. Kristie testified she did not have much contact with
Charles after that time.

After Charles served the sentence for that assault, he was
transferred to South Dakota to serve a 4-year sentence for
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possession with intent to distribute cocaine. Charles also served
time for tampering with a witness. He was granted parole
in 2006.

Kristie testified that while Charles was in jail, he did not
send any cards, letters, or gifts to K.J. Even when Charles
was not serving time, Kristie said that Charles did not send
cards or letters to K.J. and that he never came to K.J.’s birth-
days. However, Kristie testified that Charles did give K.J. a
few gifts.

When Kristie was in jail, Kristie’s mother had tempo-
rary guardianship of K.J. She allowed Charles, who was on
parole at the time, to see K.J. as much as he wanted, until
she received a call from DHHS inquiring about where K.J.
was living. According to Kristie’s mother, Charles had gone
to DHHS to get benefits for K.J. by saying K.J. lived with
him. Charles’ parole was revoked in 2007 after he was con-
victed of driving under the influence. He was released later
that year.

Kristie testified that when Charles was not in jail and before
K.J. was removed, Charles would visit about four times a year.
In 2009, when K.J. was 4 years old, Kristie and her children
lived in Burlington, lowa. She agreed to meet Charles in Des
Moines, lowa, so that he could take K.J. back to Norfolk for a
few days. After Kristie had driven 4 hours back to Burlington,
she received a call from the Norfolk Police Department notify-
ing her that they had found her 4-year-old son wandering the
street alone in the middle of the night. Kristie immediately
called her mother, who lived in Norfolk, and asked her to go to
the police station and get K.J.

In 2012, when K.J. was 7 years old, Kristie sent K.J. to stay
with Charles in Lincoln, Nebraska. Charles’ “neighbor,” Willie
M., who lived in the basement of the house Charles rented,
called Kristie and told her that Charles had left K.J. with him.
Willie is a convicted felon and admitted that he was charged
with strangulation and child abuse, which later was reduced
to a third degree assault. He also testified that he has been
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convicted of assault and delivery of an exceptionally hazardous
drug, a Class II felony.

Another time in 2012, Charles left K.J. in Lincoln for 6 to 7
days while Charles went to Texas to visit a girlfriend. Kristie
said Willie contacted her again, and she and her mother drove
to Lincoln to get K.J.

The testimony conflicted as to the length of time Charles
was in Texas and the extent of supervision K.J. received
while Charles was gone. Kristie’s mother testified that K.J.
was very upset when she and Kristie arrived and told her that
he was scared because he had awakened in the middle of the
night and that Charles was gone and the door to the basement
where Willie lived was locked. K.J.’s DHHS worker testified
that Charles told her that he had a neighbor “checking in”
on K.J.

Willie testified he was responsible for K.J. while Charles
was in Texas. Willie testified that K.J. stayed with him every
night and was with him all waking hours. He said this was
possible because he does not work on the weekends. When
confronted with evidence that Charles was gone for more than
a weekend, Willie said, “Well, I'm not — I don’t — I don’t
recall that, you know. But . . . you know, you got other people
there, too, you know what [ mean.”

Charles also testified about the Texas incident. After being
confronted with prior testimony from the first adjudication
hearing, Charles admitted he was in Texas for 6 or 7 days.
He said he made arrangements for K.J. before he left. He
told Kristie, Willie, and another neighbor that he was going
to see his girlfriend and his cousin and would be gone for 2
or 3 days. Charles said he made sure that there was food, that
K.J. had clothes, and that the neighbors would help watch K.J.
His return was delayed because he was flying with a “buddy
pass,” which he explained only allowed him to fly standby. He
said that during the 2 or 3 extra days he was gone, the other
neighbor watched K.J. while Willie was at work. The other
neighbor was not at the hearing and did not testify.
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In contrast to Kristie’s testimony that Charles visited K.J.
only about four times per year, Charles testified that he saw
K.J. at least two times per week between 2007, when he was
released fro