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1. Jurisdiction: Appeal and Error. An appellate court determines jurisdictional
questions that do not involve a factual dispute as a matter of law.

2. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from the facts and that the moving party is entitled to
judgment as a matter of law.

3. : . In reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom the judgment was
granted, and gives that party the benefit of all reasonable inferences deducible
from the evidence.

4. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdic-
tion over the matter before it, irrespective of whether the issue is raised by
the parties.

5. Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902 (Reissue
2008), the three types of final orders that an appellate court may review are (1) an
order that affects a substantial right and that determines the action and prevents
a judgment, (2) an order that affects a substantial right made during a special
proceeding, and (3) an order that affects a substantial right made on summary
application in an action after a judgment is rendered.

Petition for further review from the Court of Appeals,
IrwiN, Sievers, and CasseL, Judges, on appeal thereto from
the District Court for Cheyenne County, BriaN C. SILVERMAN,
Judge. Judgment of Court of Appeals affirmed.

Gregory J. Beal for intervenor-appellant.
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Robert M. Brenner, of Robert M. Brenner Law Office, for
appellees Helen Killham et al.

Sterling T. Huff, of Island & Huff, P.C., L.L.O., receiver.

HEeavican, C.J., WRIGHT, CoNNOLLY, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

PEr CuUrIAM.
NATURE OF CASE

Intervenor-appellant, 3RP Operating, Inc., filed a claim
with the receiver for payment of operating expenses of
an oil well. The receiver denied 3RP Operating’s claim.
3RP Operating intervened in the pending action in which
the receiver had been appointed. Thereafter, the receiver
filed a motion for summary judgment. The district court for
Cheyenne County sustained the receiver’s motion for sum-
mary judgment, thus approving the denial of 3RP Operating’s
claim. 3RP Operating appealed to the Nebraska Court of
Appeals. The Court of Appeals determined that it had juris-
diction over 3RP Operating’s appeal and, with respect to the
merits, affirmed the district court’s judgment. See Sutton
v. Killham, 19 Neb. App. 842, 820 N.W.2d 292 (2012). We
granted 3RP Operating’s petition for further review. Although
our reasoning differs from that of the Court of Appeals, we
agree that appellate jurisdiction exists. With respect to the
merits, we agree with the Court of Appeals that the claim
of 3RP Operating was properly denied and that its challenge
to the sufficiency of the receiver’s bond is without merit.
We affirm.

STATEMENT OF FACTS

This appeal stems from underlying cases filed in the county
court for Cheyenne County, in which six siblings are disput-
ing the assets of their parents’ estate which was put into trusts.
The county court transferred one case to the district court
for Cheyenne County pursuant to Neb. Rev. Stat. § 25-2706
(Reissue 2008). That case gives rise to the instant appeal. In
its order transferring the case to the district court, the county
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court noted that as a general rule, equity jurisdiction remains
with the district court, and that the request for damages in the
case exceeded the county court’s jurisdictional authority under
Neb. Rev. Stat. § 24-517 (Cum. Supp. 2002).

After the case was transferred to district court, the court
created a receivership pursuant to Neb. Rev. Stat. § 25-1081
(Reissue 1995). See Neb. Rev. Stat. §§ 25-1081 to 25-1092
(Reissue 1995 & Cum. Supp. 2006). The receiver and succes-
sor receiver managed the oil well at issue pending resolution
of ownership issues related to the oil well. It appears from the
record that the issues raised by the siblings in the underlying
action have been resolved through mediation or court order but
that the oil well which is the asset subject to the receivership
has not been disposed of.

On January 11, 2007, 3RP Operating filed a claim with the
receiver in connection with the operation of the oil well. 3RP
Operating sought operating expenses from 2003 through June
2006. The receiver denied the claim. 3RP Operating inter-
vened in the district court case, seeking payment based on
contract and quantum meruit. It did not align itself with any
other party.

On November 1, 2010, the receiver filed a motion for sum-
mary judgment. On December 30, the district court granted
the receiver’s motion for summary judgment, thus approving
the denial of the claim for payment of services. 3RP Operating
appealed this order.

The Court of Appeals determined that it had jurisdiction
over 3RP Operating’s appeal. With respect to the merits, the
Court of Appeals agreed with the district court that because
3RP Operating had no corporate existence during the time
period for which it sought payment, the receiver correctly
denied the claim and the district court correctly approved the
receiver’s denial. The Court of Appeals affirmed the district
court’s grant of summary judgment. In connection with an
unrelated assignment of error, the Court of Appeals found no
merit to 3RP Operating’s challenge to the adequacy of the
bond of the receiver. We granted 3RP Operating’s petition for
further review.
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ASSIGNMENT OF ERROR
On further review, 3RP Operating assigns, rephrased, that
the Court of Appeals erred when it affirmed the summary judg-
ment denying its claim and found no error with respect to the
receiver’s bond.

STANDARDS OF REVIEW

[1] An appellate court determines jurisdictional questions
that do not involve a factual dispute as a matter of law. Project
Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379,
810 N.w.2d 149 (2012).

[2,3] An appellate court will affirm a lower court’s grant
of summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from the facts
and that the moving party is entitled to judgment as a matter of
law. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777,
826 N.W.2d 225 (2012). In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable
to the party against whom the judgment was granted, and gives
that party the benefit of all reasonable inferences deducible
from the evidence. Id.

ANALYSIS
Jurisdiction: Final, Appealable Order.

This case is before us on further review. After extensive
analysis, the Court of Appeals concluded it had appellate juris-
diction and proceeded to the merits. The Court of Appeals con-
cluded that the order appealed from was not a final order under
Neb. Rev. Stat. § 25-1911 (Reissue 2008). However, the Court
of Appeals determined that the order at issue was a further
direction to the receiver and concluded that it had appellate
jurisdiction based on its reading of § 25-1090, which provides
in part: “All orders appointing receivers, giving them further
directions, and disposing of the property may be appealed
to the Court of Appeals in the same manner as final orders
and decrees.”

[4,5] Before reaching the legal issues presented for review,
it is the duty of an appellate court to determine whether it has



SUTTON v. KILLHAM 5
Cite as 285 Neb. 1

jurisdiction over the matter before it, irrespective of whether
the issue is raised by the parties. Carlos H. v. Lindsay M.,
283 Neb. 1004, 815 N.W.2d 168 (2012). Generally, only final
orders are appealable. See § 25-1911. Under Neb. Rev. Stat.
§ 25-1902 (Reissue 2008), the three types of final orders that
an appellate court may review are (1) an order that affects a
substantial right and that determines the action and prevents
a judgment, (2) an order that affects a substantial right made
during a special proceeding, and (3) an order that affects a sub-
stantial right made on summary application in an action after
a judgment is rendered. Big John’s Billiards v. State, 283 Neb.
496, 811 N.W.2d 205 (2012).

Within its finality analysis, the Court of Appeals determined
that the denial of claim order does not fall within the second
category because the order is not an order that affects a sub-
stantial right and was not made during a special proceeding.
In making this determination, the Court of Appeals referred to
Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d
472 (2001), in which we stated that special proceedings entail
civil remedies not encompassed in chapter 25 of the Nebraska
Revised Statutes. The Court of Appeals reasoned that because
the denial of claim issue is encompassed by the receivership
created under chapter 25, it was not a special proceeding and
thus not an order that affects a substantial right made in a spe-
cial proceeding.

The proposition in Nebraska Nutrients upon which the Court
of Appeals relied has been abrogated by our subsequent deci-
sions. For example, in Kremer v. Rural Community Ins. Co.,
280 Neb. 591, 597, 788 N.W.2d 538, 546 (2010), we clari-
fied that

special proceedings include civil statutory remedies not
encompassed in chapter 25 of the Nebraska Revised
Statutes that are not actions. This statement does not
mean that statutory remedies within the civil procedure
statutes are never special proceedings because, as Webb [v.
American Employers Group, 268 Neb. 473, 684 N.W.2d
33 (2004)] illustrates, they sometimes are located within
those statutes.
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Thus, to the extent that the Court of Appeals reasoned that
the order appealed from could not be a final order because it
stemmed from a proceeding initiated under chapter 25 of the
Nebraska Revised Statutes, we disapprove of this reasoning.
Instead, we conclude that the order at issue is a final order
from which an appeal may be taken. In view of this determina-
tion, we do not analyze the correctness of the Court of Appeals’
determination that the denial of claim order was appealable
under § 25-1090.

Merits of the Denial of Claim
Order on Appeal.

The Court of Appeals determined that the district court prop-
erly entered summary judgment for the receiver, thus approv-
ing the denial of 3RP Operating’s claim for operating expenses.
We find no error in this decision. We note for completeness
that the Court of Appeals observed that the record contains evi-
dence that certain individuals did work to operate the well, but
that the claim at issue was not presented by the individuals in
their individual capacities for individual compensation and thus
expressed no view on the strength of these potential claims. We
agree with this observation.

In its opinion, the Court of Appeals stated:

The district court’s basic rationale for the finding
that the receiver did not have to pay the claim of 3RP
Operating was that the claim was being brought by a cor-
poration for costs and expenses for the operation of the
[well], but that such corporation did not even exist during
the time when the claim was asserted.

Sutton v. Killham, 19 Neb. App. 842, 860, 820 N.W.2d 292,
306 (2012). The Court of Appeals continued, “3RP Operating,
the corporate entity making the claim before us in this appeal,
has never been the operator of [the well at issue].” Id. at 861,
820 N.W.2d at 307.

The claim filed by 3RP Operating was for costs and expenses
from 2003 through June 2006. The undisputed evidence shows
that 3RP Operating did not gain legal existence until September
2006. Based on the record, there is no issue of material fact
regarding the claim; 3RP Operating is not entitled to be paid
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for the operating expenses it seeks. The Court of Appeals
properly determined that the district court correctly granted the
receiver’s motion for summary judgment.

Sufficiency of Bond.

In its opinion, the Court of Appeals recited the procedural
history of the bond posted by the receiver. It is not necessary to
repeat the history, except to say that after no bond was initially
required, the record shows that in response to a subsequent
district court order, the receiver posted a bond in the amount
of $10,000. In argument made to the Court of Appeals, 3RP
Operating asserted that the amount of the bond was inadequate.
The Court of Appeals rejected this argument, as do we on fur-
ther review.

In its opinion, the Court of Appeals considered 3RP
Operating’s claim regarding the receiver’s bond and stated:

The intervenor’s argument is that given that the
receiver had in excess of $40,000 in his possession, he
should have had a bond. We cannot disagree, but the
intervenor, 3RP Operating, . . . by virtue of the summary
judgment which we have affirmed, has no financial inter-
est in the estate or what remains of this case. In short,
the intervenor does not make any argument telling us
how this error in the proceedings caused it prejudice, and
no other party complains about the matter in this appeal.
Accordingly, we find no prejudice to the intervenor or
any other ground for any relief to the receiver [sic] on
this basis.

Sutton v. Killham, 19 Neb. App. at 864, 820 N.W.2d at 308.

We agree with this reasoning of the Court of Appeals.
Although the parties initially stipulated that the receiver
could serve without the necessity of posting a bond, the
district court correctly determined that such waiver was not
permissible under § 25-1084 and ordered the receiver to
post a bond. 3RP Operating has not advanced any argument
on further review which casts doubt on the reasoning of the
Court of Appeals or why the outcome before the Court of
Appeals should be reversed. We find no merit to this assign-
ment of error.
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CONCLUSION

We affirm the decision of the Court of Appeals finding
appellate jurisdiction, affirming the district court’s grant of
the receiver’s motion for summary judgment, and finding
no merit to 3RP Operating’s challenge to the sufficiency of
the bond.

AFFIRMED.

CASSEL, J., not participating.

ConnNoLLY, J., concurring.

I concur in the majority’s judgment. I write separately to
explain why the district court’s order was final and appealable.

I agree with the majority that our arbitration cases show that
special proceedings can be statutory remedies that lie within
chapter 25 of the Nebraska Revised Statutes.! Moreover, I
believe that our reasoning in those arbitration cases and the
rules applicable to receiverships support a conclusion that
receiverships are special proceedings. That is, a court can
appoint a receiver only in an action that is pending, and the
issues presented by a motion for a receiver are discrete and
independent of the issues presented by the parties’ pleadings
in the action.? The majority’s opinion, however, could be
interpreted to mean that the court’s order was issued in a spe-
cial proceeding. But this characterization of the order would
be incorrect.

Because 3RP Operating intervened in the main action
between the parties, the primary jurisdiction issue is whether
the appeal is from a final order in an action?® If not, then
the secondary jurisdiction issue is whether Neb. Rev. Stat.
§ 25-1090 (Reissue 2008) authorized 3RP Operating’s appeal

' See, Kremer v. Rural Community Ins. Co., 280 Neb. 591, 788 N.W.2d 538
(2010); Webb v. American Employers Group, 268 Neb. 473, 684 N.W.2d
33 (2004).

2 See, Neb. Rev. Stat. § 25-1082 (Reissue 2008); Federal Land Bank of
Omaha v. Victor, 232 Neb. 351, 440 N.W.2d 667 (1989); Cressman v.
Bonham, 129 Neb. 201, 260 N.W. 818 (1935); Mann v. German-American
Investment Co., 70 Neb. 454, 97 N.W. 600 (1903). See, also, Kremer,
supra note 1.

3 See Neb. Rev. Stat. § 25-1902 (Reissue 2008).
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from an interlocutory order. I believe that § 25-1090 applies
only to interlocutory orders, and an order cannot be both final
and interlocutory. So I write to explain why 3RP Operating has
appealed from a final order in an action.

Under § 25-1902, a summary judgment proceeding is a step
in the overall action, not a special proceeding or summary
application.* Orders granting partial summary judgment are
usually considered interlocutory and not appealable unless the
order affects a substantial right and, in effect, determines the
action and prevents a judgment.” The order must completely
dispose of the whole merits of the case and leave nothing for
the court’s further consideration.®

A substantial legal right includes those legal rights that a
party is entitled to enforce or defend.” An order that completely
disposes of the subject matter of the litigation in an action or a
proceeding both is final and affects a substantial right because
it conclusively determines a claim or defense.®

In its opinion, the Nebraska Court of Appeals noted that
despite requesting the parties to brief the jurisdiction issue,
the appellees had not pointed to any outstanding claim in the
action.’ After reviewing this record, I conclude that there are
no unresolved issues in the action.

The record shows that in August 2004, the parties entered
into a settlement agreement in the district court’s presence.
This entire transcript was later incorporated into a court order
to set out the terms of the agreement. That transcript shows
that the parties agreed to dismiss with prejudice and to mutu-
ally release each other from all claims and counterclaims,
except for two opposing claims: the claim of appellee Rita A.
Sutton that she was entitled to purchase her sibling’s mineral
interests in the property versus her sibling’s counterclaims that

4 See Big John’s Billards v. State, 283 Neb. 496, 811 N.W.2d 205 (2012).
5 See id.

5 Id.

7 Id.

8 Id.

 Sutton v. Killham, 19 Neb. App. 842, 820 N.W.2d 292 (2012).
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they were entitled to have the property, including the min-
eral interests, partitioned. In March 2005, Sutton’s claim was
resolved against her in a summary judgment, and in August
2007, the court adopted the referee’s recommendation to sell
the parties’ interest and divide the proceeds.

Unfortunately, the trial court did not dismiss the action and
clarify that it was retaining the receiver only to perform post-
judgment duties: to manage and protect the parties’ interests
pending an appeal and to execute its judgment to sell the prop-
erty if its judgment were affirmed. Instead, in October 2008,
the court permitted 3RP Operating to intervene. But the court’s
summary judgment for the receiver unquestionably decided the
last remaining claim in the action.

The Court of Appeals concluded that the order was not
a final order in an action solely because the court had not
terminated the receivership.”” 1 believe that this reasoning
incorrectly confuses the finality of the receivership proceed-
ing with the finality of the underlying action. Neb. Rev. Stat.
§ 25-1081(6) (Reissue 2008) permits a court to appoint a
receiver “after judgment or decree to carry the judgment into
execution, to dispose of the property according to the decree or
judgment, or to preserve it during the pendency of an appeal.”
The trial court retained the receiver solely to perform the same
postjudgment duties that are allowed under § 25-1081(6). So
I do not believe that the court’s retention of the receiver was
an action that affected whether it entered a final order in the
action. To conclude otherwise would indefinitely leave parties
in limbo, without a right of appeal.

Because the court’s order decided the last of the issues
between these parties and it retained the receiver only to per-
form postjudgment duties, I believe that 3RP Operating has
appealed from a final order in an action.

10" See id.
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STATE OF NEBRASKA, APPELLEE, V.
DaLLAs L. HUSTON, APPELLANT.
824 N.W.2d 724

Filed January 11,2013. No. S-11-539.

1. Appeal and Error. An appellate court will not consider an issue on appeal that
was not presented to or passed upon by the trial court.

2. Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact, and, in particular, determi-
nations regarding whether counsel was deficient and whether the defendant was
prejudiced are questions of law.

3. Pretrial Procedure: Evidence. A motion to redact that seeks the exclusion of
prejudicial evidence through redaction essentially functions as a motion in limine,
even if it is not labeled as such.

4. Pretrial Procedure: Evidence: Juries. A motion asking for the exclusion of evi-
dence in a particular manner, such as redaction, functions as a motion in limine
so long as it requests that certain evidence be withheld from the jury due to its
prejudicial nature.

5. Pretrial Procedure: Evidence: Appeal and Error. When a motion to redact
evidence is overruled, the movant must object at trial when the specific evidence
which was sought to be excluded by the motion is offered in order to preserve
error for appeal.

6. Rules of Evidence: Appeal and Error. Neb. Evid. R. 103(1)(a), Neb. Rev. Stat.
§ 27-103(1)(a) (Reissue 2008), states that error can be based on a ruling that
admits evidence only if the specific ground of objection is apparent either from a
timely objection or from the context.

7. Trial: Evidence. Even if there are inadmissible parts within an exhibit, an objec-
tion to an exhibit as a whole is properly overruled where a part of the exhibit
is admissible.

8. Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance
of counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984), the defendant must show that counsel’s performance
was deficient and that this deficient performance actually prejudiced his or
her defense.

9. Effectiveness of Counsel: Records: Trial: Evidence: Appeal and Error. A
claim of ineffective assistance of counsel need not be dismissed merely because
it is made on direct appeal. The determining factor is whether the record is suf-
ficient to adequately review the question.

10. Trial: Attorneys at Law. Trial counsel is afforded due deference to formulate
trial strategy and tactics.

11. Effectiveness of Counsel: Presumptions: Appeal and Error. There is a strong
presumption that counsel acted reasonably, and an appellate court will not
second-guess reasonable strategic decisions.

Appeal from the District Court for Lancaster County: JOHN
A. CoLBORN, Judge. Affirmed.
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MiLLER-LERMAN, and CASSEL, JJ.

CASSEL, J.
[. INTRODUCTION

Nearly 2 months before Dallas L. Huston’s jury trial for
second degree murder, the district court ruled on Huston’s
motion to redact video recordings of his police interviews—
excluding portions but allowing the remainder. On appeal from
Huston’s later conviction and sentence, we conclude that trial
counsel did not preserve any objection to the admission of the
remaining portions of the recordings at trial by merely stat-
ing, “No further objection . . . .” Huston also argues, through
different counsel on direct appeal, that the failure to object
constituted ineffective assistance of counsel. Because we find
the record to be insufficient to adequately address the question
of trial counsel’s effectiveness, we do not reach this issue on
direct appeal.

II. BACKGROUND

Huston and Ryan Johnson were living together as a couple
in a nonsexual relationship when Huston allegedly found
Johnson in their bedroom with plastic wrap wrapped around
his face at around 11:15 a.m. on September 16, 2009. Huston
called the 911 emergency dispatch service at 11:28 a.m.
Paramedics performed lifesaving measures but were unable to
revive Johnson.

Given that Johnson had previously attempted suicide, the
police initially investigated his death as a suicide. As part of
this investigation, they interviewed Huston numerous times.
Due to the number and length of these interviews, we provide
only a brief overview, focusing on pertinent sections as neces-
sary later in the opinion.

The police first interviewed Huston on the day of Johnson’s
death, mainly asking him questions related to (1) the possible
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reasons for Johnson’s apparent suicide and (2) the events lead-
ing to Johnson’s death. Huston admitted that he was alone in
the house with Johnson that morning, but stated that he had
gotten up around 9 a.m. and spent the morning in the living
room, while Johnson slept. According to Huston, he decided to
check on Johnson at approximately 11:15 a.m. because Johnson
had vomited earlier that morning. Huston claimed that he then
found Johnson lying on the bed with plastic wrap covering his
face and no perceptible pulse.

The police again interviewed Huston on September 29,
2009. It was during this interview that Huston’s multiple
personalities first emerged. Huston later admitted at trial that
he made up these different personalities as part of a “social
experiment” and that he controlled them completely. As such,
we refer to these personalities solely to provide context for
Huston’s statements.

Shortly before the September 29, 2009, interview, the police
received a report that Huston had told his friend, Nicholas
Berghuis, that the personality “Vincent” helped Johnson to
commit suicide. When confronted with this report during the
interview, Huston admitted that he had trouble with multiple
personalities, that one of his personalities was called Vincent,
and that Johnson had asked for help in committing suicide in
the past, but Huston denied any involvement with Johnson’s
death. Huston allowed the police officers to speak with the
personality “Que,” who explained that when Huston made
those statements to Berghuis, he was describing a nightmare
he had been having since Johnson’s death. The personality
“Que” also directed the officers to a video on Huston’s com-
puter of “Que” pretending to kill Johnson by putting a pillow
over his face.

Because Huston had told Berghuis and another friend,
Christopher Wilson, that one of his personalities had been
involved in Johnson’s death, Berghuis and Wilson arranged
with the police to set up video surveillance in Wilson’s house,
where Huston often spent time. Huston’s conversations with
Berghuis and Wilson on October 6 and 7, 2009, were recorded.
During these conversations, Huston’s various personalities
admitted that “Vincent” assisted in Johnson’s death at Johnson’s
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request. Specifically, the personality “Vincent” admitted to (1)
wrapping the plastic wrap around Johnson’s face, during which
time Johnson yelled, “Get it off”; (2) holding a pillow over
Johnson’s face when Johnson broke through the plastic wrap
while trying to breathe; and (3) listening to Johnson’s last
heartbeats “with enjoyment.”

Following the video surveillance on October 7, 2009, the
police brought in Huston for questioning. Over the course
of the interview, Huston went from vehemently denying any
involvement in Johnson’s death to admitting that the events
he described were not a dream and that he physically aided in
Johnson’s death, albeit through the personality “Vincent.”

Huston tried to retract these statements in his next interview
with the police on the evening of October 8, 2009. He denied
any involvement in Johnson’s death and claimed that he had
been “badgered” into making a confession during the previ-
ous interview. By the conclusion of the interview on October
8, however, Huston again admitted that he participated in
Johnson’s death by wrapping plastic wrap around Johnson’s
head and holding a pillow over his face.

In an interview on October 10, 2009, Huston revealed that
Johnson had asked for his help in committing suicide. Huston
maintained that he “helped [Johnson] commit suicide” and that
he did not “murder him.”

Huston was ultimately arrested and charged with second
degree murder. He pled not guilty, and his case went to jury
trial in January 2011.

Prior to trial, Huston filed a motion requesting the district
court to redact the video recordings of his police interviews.
The State agreed with some of the proposed redactions, and
the court ruled on the proposed redactions to which the par-
ties did not agree. Some of Huston’s proposed redactions were
sustained, but others were not. After receiving the court’s
rulings, the State edited the video recordings to reflect the
redactions that had been agreed to by the State or ordered
by the court. These video recordings were admitted into
evidence at Huston’s subsequent trial and were published to
the jury. When asked whether there were any objections to
the admission of these video recordings, Huston’s counsel
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responded by stating that he had either no objection or no
“further” objection.

The testimony at trial included both the video recordings of
Huston’s police interviews —including the proposed redactions
that were not sustained—and testimony from the police offi-
cers who had conducted those interviews. Of this plethora of
evidence, we mention only the nine specific portions that have
been identified by Huston on appeal. These segments include
evidence relating to (1) Huston’s “homosexual encounter’!
with Wilson, (2) speculation that Huston is a serial killer and
Huston’s future dangerousness, and (3) the opinions of police
officers that Huston’s actions constituted murder as opposed to
assisted suicide.

First, in the video recording of Huston’s interview with
the police on the day of Johnson’s death, Huston described
his “homosexual encounter” with Wilson. Huston’s conver-
sation with the police officer conducting the interview went
as follows:

[Huston:] Okay, to be completely honest, me and
[Wilson] were together once. Only once. Um, it’s how it
came out to [Johnson] that we might have been interested
in each other, but [Wilson] decided he didn’t want to
do that.

[Police officer:] Okay, and was this early in your rela-
tionship with [Johnson]? Or—

[Huston:] [Interrupting.] Oh, no, no. . . . [Wilson] is
only been back around—. See, [Wilson] has only been
back in the picture as a friend of ours for like a month. .
.. I believe in being upfront. Yes, one time and only one
time me and [Wilson] were together and we—. Well, we
went to bed together, and—

[Police officer:] [Interrupting.] How long ago was that?

[Huston:] . . . Three weeks ago.

[Police officer:] So, it is pretty recent, then.

[Huston:] Yep. . . . You probably don’t want to
hear this, but me and [Johnson]| had kind of a unique

! Brief for appellant at 34.
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relationship. . . . I know it’s kind of a weird situation to
be in [be]cause in the 4 years of our relationship, there
was never anything sexual. Um, and we allowed our-
selves . . . an “open relationship.” We allowed ourselves
what he’d call “[expletive] buddies.” . . . That one and
only one time that me and [Wilson] ended up . . . was
kind of a “heat of the moment,” you know, “spur of the
moment” type thing. . . . We ended up in bed together.
We kissed. We, we made out. But it never went anywhere
further than that.

While this was the only evidence of the “homosexual encoun-
ter” with Wilson, Huston’s physical attraction to Wilson was
referenced in several of the other video recordings received
into evidence at trial. In every case, the evidence related to
Wilson was received into evidence without objection from
Huston’s trial counsel.

Second, in the video recording of Huston’s October 10, 2009,
interview with the police, Huston and Sgt. Gregory Sorensen
of the Lincoln Police Department discussed serial killers, the
possibility that Huston was a serial killer, and Huston’s future
dangerousness. The dialog went as follows:

[Huston:] . . . This is what I meant, though, when I’ve
told everybody that I want to get help. I never thought
this could happen, and now that this has happened, I am
so scared that I’'m capable of doing it again.

[Sorensen:] Yeah, I think that that’s probably really
true.

[Huston:] And that scares me to death because, like I
said, I have never thought of myself as a violent person,
and now I don’t know what to think of myself.

[Sorensen:] Well, especially when you consider that
you have urges to kill the people that you’re attracted to.

[Huston:] And I’ve done everything that I could for the
last, you know . . . . You know, the earliest memories of
this I have are, say, 9, 10 years old. So 18 years I have
fought myself.

[Sorensen:] But most serial killers do the same thing at
some point in time.
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[Huston:] Oh, wow.

[Sorensen:] At some point in time, they crossed that
line. I mean, when you talk about—

[Huston:] [Interrupting.] I’ve asked myself that.

[Sorensen:] Whether you’re a serial killer?

[Huston:] Uh-hum [yes]. I've asked myself that . . . .
You’ve asked me if I have been suicidal in the past.

[Sorensen:] Yeah.

[Huston:] To be completely honest, I lied to you.
Because of this, I have been. I have thought about killing
myself so I wouldn’t hurt anyone.

Later in the same interview, Huston stated, “I am so scared
now that this could happen again.”

Although not raised by Huston on appeal, at other times dur-
ing the video recordings of his interviews with the police, he
expressed a fear that he might commit homicide again. All of
this evidence of Huston’s future dangerousness was received
into evidence at trial without objection.

Finally, the video recordings of Huston’s police interviews
referenced the opinion of the police that Huston committed
murder as opposed to assisted suicide. On appeal, Huston
identified four segments in which this opinion was expressed.
Two of these segments were from Huston’s interview with
the police on October 7, 2009. During this interview, Huston
engaged in the following dialog with Sorensen:

[Sorensen:] . . . [Y]ou or Vincent were the person or
persons that killed [Johnson]. And maybe at the time, it
started out as a suicide, but it didn’t end that way. It just
didn’t end that way.

[Huston:] See, I don’t believe that.

[Sorensen:] You don’t believe that it didn’t end in a
homicide?

[Huston:] No, I don’t.

[Huston:] They asked me that. They asked me that. Did
he fight? Did he —
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[Sorensen:] [Interrupting.] He doesn’t have to fight.
[All] he had to do was break the seal. [All] he had to
do was try to breathe, and . . . that was his intent to stay
alive—he tried to breathe.

Later in the same interview, Sorensen stated: “[W]hen you put
the pillow over his face, you’re killing him. He’s not killing
himself. You’re killing him.”
Huston identified two more similar comments made by
Sorensen in the video recordings, the first during the inter-
view with Huston on October 8, 2009, and the second dur-
ing the October 10 interview. On October 8, Sorensen said
the following:
You made a pact to commit suicide. When he started to
breathe, you put the pillow over the face, which was a
continuation of the act. But, say I have a gun in my hand,
and say that I want to commit suicide. And so I put it
to my head, but before I pull the trigger, I put the gun
down. That stops me from committing suicide. Think of
this: [Johnson] didn’t get a chance. [Johnson] didn’t get a
chance to make that decision. You made it for him, with
the pillow. . . . You know I'm right. He didn’t get that
chance. He did not get a chance.

On October 10, Sorensen and Huston engaged in the fol-

lowing dialog after Huston asserted that he “didn’t murder

[Johnson]”:

[Sorensen:] But I don’t know how else you can describe
it, [Huston]. . . . This isn’t assisting a suicide. This, this
is just not assisting a suicide. . . . I don’t know if you can
understand this, but if [Johnson] looks at me right now
and he says, “I can’t take it anymore. You got to kill me,”
and I pull a gun out and I shoot him dead—

[Huston:] [Interrupting.] You’ve tried to say that before
and I do understand what you mean.

[Sorensen:] [Johnson’s] just asked me to kill him and
I don’t have that right to do that. He can ask me all he
wants, but I don’t have the right to do it. And this isn’t
any different . . . . I know that you think that it is, but
it’s not.
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The video recordings, including all of the aforementioned evi-
dence that the police believed Huston committed murder, were
received at trial and published to the jury without objection by
Huston’s counsel.

The various police officers present for Huston’s interviews
also testified at trial. Both Sorensen and Sgt. Kenneth Koziol,
also of the Lincoln Police Department, testified before the
jury, and each stated that, in his opinion, Huston committed
murder. While on the stand, Sorensen explained that he called
the Lancaster County Attorney during the investigation of
Johnson’s death “because at that point we no longer had any
type of assisting a suicide . . . . So I wanted to inform the
county attorney that this was a murder case.” And when asked
why the police were “a little bit more confrontational” when
questioning Huston on October 7, 2009, Koziol explained that
by that time they were “pretty confident that it [was] a homi-
cide. We [felt] that . . . Huston caused . . . Johnson’s death . .
. .7 Huston’s counsel made no objection to these statements
at trial.

Although not identified by Huston on appeal, there were
numerous other instances during trial when similar opinion
evidence was received into evidence. In none of these instances
did Huston’s counsel object.

At the conclusion of Huston’s trial, the jury returned a ver-
dict of guilty. Huston was sentenced to 50 years’ to life impris-
onment. He timely appeals.

III. ASSIGNMENTS OF ERROR

Huston alleges, reordered and restated, that the district
court erred in admitting evidence (1) of Huston’s “homo-
sexual encounter” with Wilson; (2) of the discussion relat-
ing to serial killers, speculation that Huston is a serial killer,
and Huston’s future dangerousness; and (3) of the opinions
of police officers that Huston’s actions constituted murder
as opposed to assisted suicide. Huston also claims that his
trial counsel was ineffective in failing to object to this and
other evidence.
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IV. STANDARD OF REVIEW

[1] An appellate court will not consider an issue on appeal
that was not presented to or passed upon by the trial court.?

[2] A claim that defense counsel provided ineffective assist-
ance presents a mixed question of law and fact, and, in par-
ticular, determinations regarding whether counsel was defi-
cient and whether the defendant was prejudiced are questions
of law.?

V. ANALYSIS

1. ERROR IN ADMISSION
OF EVIDENCE

Huston argues that the district court erred in admitting
into evidence specific portions of the video recordings of the
police interviews on September 16, 2009, marked as exhibit
38; October 7, marked as exhibit 81; and October 10, marked
as exhibit 95. The segments to which Huston objects on
appeal were previously identified in the background section of
this opinion.

Before trial, Huston had filed a motion to redact segments of
the video recordings that he argued were prejudicial, irrelevant,
or otherwise inadmissible. Huston’s motion was sustained in
regard to certain proposed redactions and overruled in regard
to others. Amongst the proposed redactions overruled by the
court were the segments now at issue on appeal. As a result,
the video recordings marked as exhibits 38, 81, and 95 still
included these segments when they were received into evi-
dence at trial and published to the jury.

When the State offered exhibits 38, 81, and 95 into evidence
at trial, the district court specifically asked Huston whether he
had any objections. In all three instances, Huston responded
that he had “[n]o further objection . . . .” He now argues that
these responses were sufficient to preserve for appeal any error
that resulted from admitting these exhibits into evidence.

Before we can consider whether Huston’s responses at trial
were adequate to preserve any potential errors for appeal, we

% State v. Diaz, 283 Neb. 414, 808 N.W.2d 891 (2012).
3 1d.
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must first determine whether he was required, despite the filing
of a pretrial motion to redact, to raise his objections to those
segments when the video recordings were introduced at trial.
If he was required to object, then we must consider whether
his responses were sufficient. And if they were not, it would
naturally follow that his failure to adequately object relieved
the trial court of its obligation to rule upon the admissibility of
such evidence and also precludes us from considering the issue
on appeal.

(a) Necessity of Renewed
Objection at Trial

A motion to redact has received little attention in our case
law and has never been the subject of any thorough discussion.*
We take this opportunity to clarify that a motion to redact is a
more specific form of a motion in limine and that, as such, the
movant must object when the particular evidence which was
sought to be excluded by the motion is offered during trial to
preserve error for appeal.

The first recorded appearance of a motion in limine in a
case before this court was in State v. Tomrdle.” In that case,
we broadly defined a motion in limine as “a procedural step
to prevent prejudicial evidence from reaching the jury.”® This
definition does not limit the motion in limine to any particular
form. It is simply defined by its purpose of withholding preju-
dicial evidence from the jury, which can occur in many ways
depending on the type of evidence sought to be excluded. As
one commentary has noted:

Regardless of the formalities involved, any request for an
evidentiary ruling that is made in advance of trial, that
seeks an order to exclude or regulate the production of

4 See, State v. McPherson, 266 Neb. 734, 668 N.W.2d 504 (2003); State
v. McPherson, 266 Neb. 715, 668 N.W.2d 488 (2003); State v. Palu, No.
A-06-1166, 2007 WL 2770624 (Neb. App. Sept. 25, 2007) (not designated
for permanent publication); State v. Guerrant, No. A-02-453, 2003
WL 1962919 (Neb. App. Apr. 29, 2003) (not designated for permanent
publication).

5 State v. Tomrdle, 214 Neb. 580, 335 N.W.2d 279 (1983).

® Id. at 585, 335 N.W.2d at 283.
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potentially inflammatory evidence before the jury, and
that seeks relief on the ground that the suggestive or
uncontrolled revelation of that evidence to the jury may
unfairly prejudice the determination of the case may be
regarded as a motion in limine.’

In the case of evidence that is part of a larger, indivisible
piece of evidence, such as a document or recording, redac-
tion may be the most effective way of excluding prejudicial
evidence from the jury. Indeed, when only certain portions of
a document or recording should be excluded as prejudicial,
logistics require redaction of the prejudicial portions prior to
trial. In such a case, redaction becomes the means of enforcing
the motion in limine.

[3.4] Because a motion in limine may be enforced through
redaction, a motion to redact that seeks the exclusion of preju-
dicial evidence through redaction essentially functions as a
motion in limine, even if it is not labeled as such. In the fed-
eral courts, a motion requesting the redaction of exhibits so as
to exclude prejudicial matter is considered a motion in limine
and is often referred to as a “motion in limine to redact.”®
Accordingly, we hold that a motion asking for the exclusion of
evidence in a particular manner, such as redaction, functions as

720 Am. Jur. Trials 441, § 7 at 455 (1973).

8 See, e.g., US. v. Gayekpar, 678 F3d 629 (8th Cir. 2012), cert. denied
___us. , 133 S. Ct. 375, 184 L. Ed. 2d 221; Walls v. Buss, 658 F.3d
1274 (11th Cir. 2011), cert. denied, Walls v. Tucker, ___ U.S. , 132
S. Ct. 2121, 182 L. Ed. 2d 872 (2012); U.S. v. Laurienti, 611 F.3d 530
(9th Cir. 2010), cert. denied 562 U.S. 1161, 131 S. Ct. 969, 178 L. Ed.
2d 797 (2011); Foradori v. Harris, 523 F.3d 477 (5th Cir. 2008); U.S.
v. Jones, 371 F.3d 363 (7th Cir. 2004); Klungvedt v. Unum Group, No.
2:12-cv-00651-JWS, 2012 WL 5363002 (D. Ariz. Oct. 31, 2012); U.S. v.
Matthews, No. 1:11-cr-00227-JAW, 2012 WL 4343741 (D. Me. Sept. 21,
2012); U.S. v. Daniels, No. 3:11-CR-4 JD, 2012 WL 243607 (N.D. Ind.
Jan. 25, 2012); U.S. v. Carriles, 832 F. Supp. 2d 699 (W.D. Tex. 2010);
U.S. v. Scott, No. 06-20185, 2011 WL 4905522 (E.D. Mich. Oct. 14, 2011)
(unpublished opinion); Kopp v. U.S., Nos. 10-CV-871A, 00-CR-189A,
2011 WL 3171557 (W.D.N.Y. July 27, 2011) (unpublished opinion); Miller
v. Phelps, No. 08-178-GMS, 2011 WL 2708413 (D. Del. July 12, 2011)
(unpublished opinion); Avington v. Greyhound Lines, Inc., No. 05-5343
(JAP), 2008 WL 5500768 (D.N.J. Apr. 3, 2008) (unpublished opinion).
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a motion in limine so long as it requests that certain evidence
be withheld from the jury due to its prejudicial nature.

In the instant case, Huston’s motion to redact sought the
redaction of the video recordings because he thought certain
statements made during the interviews were prejudicial and
irrelevant. He argued that the police officers’ opinions that he
committed murder were “biased opinion[s]” that were “not
otherwise relevant,” that the conversation about his dangerous-
ness was “overly prejudicial,” and that the statements about
his homosexual relationship with Wilson could elicit “preju-
dicial stereotypes.” Because the motion to redact sought a rul-
ing by the court prior to trial that certain evidence should be
excluded because it was prejudicial, it was a form of motion in
limine subject to the rules and procedures usually applicable to
such motions.

[5] When a motion in limine to exclude evidence is over-
ruled, the movant must object when the particular evidence
which was sought to be excluded by the motion is offered
during trial to preserve error for appeal.” Accordingly, when
a motion to redact evidence is overruled, the movant must
object at trial when the specific evidence which was sought to
be excluded by the motion is offered in order to preserve error
for appeal.

Requiring a renewed objection in the case of a motion
in limine, including a motion to redact, is consistent with
the well-established jurisprudential principles of “fairness in
administration,” discovery of truth, and just determination.!®
Objections assist the court to make correct and fair decisions
on evidentiary matters by alerting the court “‘to the proper
course of action’”!! on evidentiary matters and “direct[ing] the
court’s attention to questioned admissibility of particular evi-
dence so that the court may intelligently, quickly, and correctly
rule on the reception or exclusion of evidence.”!?

® Smith v. Colorado Organ Recovery Sys., 269 Neb. 578, 694 N.W.2d 610
(2005).

10 Neb. Evid. R. 102, Neb. Rev. Stat. § 27-102 (Reissue 2008).
I Proposed Nebraska Rules of Evidence, rule 103, comment at 14 (1973).
12 State v. Coleman, 239 Neb. 800, 812, 478 N.W.2d 349, 357 (1992).
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In addition to facilitating the truthful and just determina-
tion of evidentiary issues in trial proceedings, the procedure of
renewing an objection following a motion in limine, including
a motion to redact, also provides important procedural safe-
guards against reversible error, because “the timely raising of
claims and objections” often results in the court’s being able to
“correct or avoid the mistake so that it cannot possibly affect
the ultimate outcome.”™ This is particularly important when
considering the admissibility of potentially prejudicial evi-
dence such as would be raised in a motion in limine or motion
to redact, as a renewed objection provides the court with a final
opportunity to (1) determine the potential for prejudice within
the context of other evidence at trial™ and (2) exclude unduly
prejudicial evidence before it is revealed to the jury if the court
determines that it is indeed prejudicial.

We note at this juncture that a renewed objection may not
always be required under Fed. R. Evid. 103. This federal rule
was revised in 2000 to eliminate the need for a renewed objec-
tion “[o]nce the court makes a definitive ruling on the record

. . either at or before trial . . . .” Significantly, Nebraska has
not adopted this amendment. Neb. Evid. R. 103, Neb. Rev.
Stat. § 27-103(1)(a) (Reissue 2008), which was identical to
federal rule 103 prior to the 2000 federal revision, requires an
objection in the case of all rulings admitting evidence in order
for error to be predicated upon such ruling on appeal, even
when the court previously considered the admissibility of evi-
dence during in limine proceedings.'

In conclusion, we hold that Huston’s motion to redact is a
form of a motion in limine because it seeks the exclusion of
prejudicial evidence in a pretrial proceeding, and accordingly,
we review it as such.

13 Puckett v. United States, 556 U.S. 129, 134, 129 S. Ct. 1423, 173 L. Ed.
2d 266 (2009).

4 See U.S. v. Graves, 5 F.3d 1546, 1552 (5th Cir. 1993) (noting that
“rationale for requiring either a renewed objection, or an offer of proof, is
to allow the trial judge to reconsider his in limine ruling with the benefit
of having been witness to the unfolding events at trial”).

15 See, e.g., State v. Almasaudi, 282 Neb. 162, 802 N.W.2d 110 (2011).
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(b) Adequacy of Huston’s Response

Having determined that Huston was required to renew his
objection to the relevant statements at trial despite having
previously objected to these same statements in his motion
in limine, we now turn to the question whether Huston’s
responses at trial that he had “[n]o further objection . . .” were
sufficient to preserve these issues for appeal.

Huston argues that he did preserve these issues for appeal
because the context of his responses “indicates that counsel
meant no objection other than the specific objection found in
Huston’s ‘Proposed Redactions’ . . . and in [the transcript of the
video] and [the court’s rulings on the proposed redactions].”'
In so arguing, Huston relies upon § 27-103(1)(a), which pro-
vides that an objection must state “the specific ground of
objection, if a specific ground was not apparent from the con-
text,” and argues that his previous motion to redact was part
of the context that should have been considered when the court
was ruling on exhibits 38, 81, and 95.

Nebraska courts have occasionally waived the requirement
to make an objection at trial and considered an issue on appeal
when a party’s objection was obvious from previous proceed-
ings before the lower court. In State v. Mowell,"”” we held
that the defendant had preserved an issue for appeal because
“the prior hearing should have made the specific ground of
the objections apparent to both the State and the trial court.”
In that case, however, the prior hearing to which we referred
took place earlier that same day. During that prior hearing,
the defendant had made a record as to the foundations for his
objections so as to obviate the need to explain his objections
in the presence of the jury during trial. When the defendant
in Mowell objected at trial, he stated that he was objecting
“‘on the basis of the objections that I made previously’” and
“‘for the reasons previously stated.””'® The Nebraska Court
of Appeals also considered a similar situation in State v.

29

16 Brief for appellant at 36 (citations omitted).
17 State v. Mowell, 267 Neb. 83, 99, 672 N.W.2d 389, 402 (2003).
18 Id. at 98, 672 N.W.2d at 401.
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Gardner,” where the defendant took issue with the trial court’s
exclusion of evidence. In that case, the Court of Appeals
determined that “[the defendant’s] pretrial argument in favor
of the excluded testimony constituted sufficient notice of the
substance of the evidence sought to be offered to preserve error
on appeal.”® As in Mowell, the defendant’s “pretrial argument”
in Gardner occurred on the same day that the evidence was
offered at trial.

The situation surrounding Huston’s responses at trial is
distinguishable from the facts in Mowell and Gardner for two
reasons. These differences are such that the context of Huston’s
responses at trial did not encompass the motion to redact or
transform his responses into proper objections sufficient to
preserve error for appeal.

First, Huston’s motion to redact was too far removed in
time from the offering of exhibits 38, 81, and 95 at trial to
be viewed as “context” to Huston’s responses. In Mowell and
Gardner, the court heard the defendants’ objections to the
evidence on the same day as the admission of that evidence
at trial. Huston’s objections in the motion to redact were
before the court almost 2 months prior to admission of the
relevant video recordings at trial. Huston’s motion to redact
was filed on December 3, 2010. Exhibits 38, 81, and 95 were
offered into evidence on January 25, January 31, and February
2, 2011, respectively. Given the length of time between the
motion to redact and the admission of the exhibits at trial, we
do not find that it was apparent from the context of Huston’s
responses that he intended to stand on the objections made in
his motion to redact. If Huston intended to do so, he should
have made that connection to the pretrial proceedings unques-
tionably apparent, as did the defendant in Mowell. Given that
Huston did not do so, we do not interpret his responses to the
State’s offer of exhibits 38, 81, and 95 as incorporating the
objections raised in the motion to redact.

19 State v. Gardner, 1 Neb. App. 450, 498 N.W.2d 605 (1993).
20 Id. at 455-56, 498 N.W.2d at 609.
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[6] Second, even if we accept Huston’s explanation that
he was incorporating the objections previously made in his
motion to redact, the grounds of his objections to the specific
evidence mentioned on appeal still are not apparent. Section
27-103(1)(a) states that error can be based on a ruling that
admits evidence only if the “specific ground of objection” is
apparent either from a timely objection or from the context.
In the case before us, the grounds for Huston’s objections dur-
ing trial to exhibits 38, 81, and 95 were not obvious from the
pretrial proceedings. The motion to redact included numerous
proposed redactions, and many of those proposed redactions
were not sustained by the district court. Huston now assigns
error to the admission of only a few of the statements that
were overruled in his motion to redact. As a result, even if the
court was aware that he was relying on his previous motion,
it would have had no way of knowing to which statements he
maintained an objection.

In previous cases, when defendants have made references to
previous motions without specifically identifying the grounds
for objection at trial, this court has ruled that their objec-
tions were not sufficient. For example, we have stated that a
“general objection based on the ‘motion in limine’ [did] not
identify which of the many previously filed motions provided
the purported basis for [the] objection” and advised that a
defendant must “[t]ell the court the reason why the evidence
is inadmissible.”?! This court also has noted that after a pre-
trial order which overrules a defendant’s motion to suppress
his statement, the defendant must object at trial to the receipt
of the statement in order to preserve the question for review
on appeal because this “obviates the necessity of the trial
court’s guessing whether defendant wants his statement before
the jury and removes the possibility of defendant’s second-
guessing the admissibility of the evidence after an unfavor-
able result.”*

2! State v. Harris, 263 Neb. 331, 341, 640 N.W.2d 24, 34-35 (2002).
22 State v. Pointer, 224 Neb. 892, 895, 402 N.W.2d 268, 271 (1987).
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[7] The district court in the instant case was forced to
engage in a similar guessing game because Huston failed to
tell the court why exhibits 38, 81, and 95 were inadmissible.
The presence of the word “further” was not sufficient by itself
to transform the statement “[nJo further objection . . .” into
a specific and timely objection. We also note that Huston’s
statements failed to specify that he was objecting to particular
segments of the video recordings and not to the exhibits as a
whole. Failing to make this distinction can affect whether an
exhibit is admissible.”® Even if there are inadmissible parts
within an exhibit, “an objection to an exhibit as a whole is
properly overruled where a part of the exhibit is admissible.”**
Therefore, because Huston’s statements failed to specify the
grounds for his objection and that he was objecting to only spe-
cific portions of the exhibits, these responses at trial were not
sufficient to constitute a valid objection based upon Huston’s
previous motion to redact.

In conclusion, we hold that the grounds for any alleged
objections made by Huston in response to the offers of exhibits
38, 81, and 95 were not apparent from the context and that the
alleged objections were consequently not valid under § 27-103.
Because Huston did not object to exhibits 38, 81, and 95—or
any allegedly inadmissible statements contained therein—when
they were offered into evidence at trial, any evidentiary error
that resulted from admitting these exhibits into evidence was
not preserved for appeal.

2. INEFFECTIVE ASSISTANCE
OF COUNSEL
Anticipating our conclusion that Huston did not preserve
for appeal any error relating to the admission of exhibits 38,
81, and 95 into evidence, he argues that his trial counsel was
ineffective for failing to preserve these errors for appeal.
Huston specifically argues that his trial counsel was ineffec-
tive for failing to object to the pieces of evidence that were

2 See State v. Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997).
2 Id. at 743, 566 N.W.2d at 748 (emphasis supplied).
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identified in the background section of this opinion and that
relate to (1) Huston’s “homosexual encounter” with Wilson,
(2) speculation that Huston is a serial killer and Huston’s
future dangerousness, and (3) the opinions of police offi-
cers that Huston’s actions constituted murder as opposed to
assisted suicide.

[8.9] To prevail on a claim of ineffective assistance of coun-
sel under Strickland v. Washington® the defendant must show
that counsel’s performance was deficient and that this deficient
performance actually prejudiced his or her defense.® A claim
of ineffective assistance of counsel need not be dismissed
merely because it is made on direct appeal. The determining
factor is whether the record is sufficient to adequately review
the question.?’ In the instant case, the record is insufficient to
consider Huston’s claims of ineffective assistance of counsel
on direct appeal.

Huston’s ineffective assistance of counsel claims all relate
to his trial counsel’s failure to object to certain evidence from
the video recordings and from trial testimony. The majority
of this evidence was included in Huston’s pretrial motion to
redact and was later received into evidence at trial without any
objection from Huston’s counsel. But at least two pieces of
evidence underlying Huston’s ineffective assistance of coun-
sel claims were not included in the pretrial motion to redact.
Neither did his counsel object to the evidence at trial. Huston
thus claims that his counsel was ineffective either for failing to
object in any way to certain evidence or for failing to renew at
trial the objection to evidence previously raised in the motion
to redact.

Contrary to Huston’s repeated assertions that his coun-
sel’s failure to object “was not the result of a plausible trial
strategy,”” we must consider trial strategy when reviewing

3 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

% State v. Reinhart, 283 Neb. 710, 811 N.W.2d 258 (2012).
27 State v. Nolan, 283 Neb. 50, 807 N.W.2d 520 (2012).
28 See brief for appellant at 38, 43, 46, and 50.
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these failures to object. The decision whether or not to object
has long been held to be part of trial strategy.” In another
case involving video recording of a defendant’s police inter-
view, this court held that the decision not to object could
be explained by a desire not to highlight the objectionable
testimony following an unsuccessful attempt to have that evi-
dence excluded.*® Such an analysis requires an examination of
trial strategy.

[10,11] When reviewing claims of alleged ineffective assist-
ance of counsel, “[t]rial counsel is afforded due deference to
formulate trial strategy and tactics.”®' There is a strong pre-
sumption that counsel acted reasonably, and an appellate court
will not second-guess reasonable strategic decisions.*> Because
of this deference, the question whether the failure to object was
part of counsel’s trial strategy is essential to a resolution of
Huston’s ineffective assistance of counsel claims.

There is no evidence in the record that would allow us to
determine whether Huston’s trial counsel consciously chose
as part of a trial strategy not to object to the evidence identi-
fied on appeal. Therefore, because the record is insufficient to
adequately review Huston’s claims of ineffective assistance of
counsel, we do not reach these claims on direct appeal.

VI. CONCLUSION

The party who opposes statements identified in a motion
in limine, including a motion to redact, must renew his or her
objections when those statements are offered into evidence at
trial in order to preserve issues for appeal. Therefore, because
the response “[n]o further objection . . .” did not present a valid
objection, we conclude that Huston did not preserve for appeal
any evidentiary error that resulted from admitting the state-
ments he had previously moved to redact. We also conclude

2 See, e.g., State v. Lieberman, 222 Neb. 95, 382 N.W.2d 330 (1986); Srate
v. Newman, 5 Neb. App. 291, 559 N.W.2d 764 (1997), overruled on other
grounds, State v. Becerra, 253 Neb. 653, 573 N.W.2d 397 (1998).

30 See State v. Jim, 278 Neb. 238, 768 N.W.2d 464 (2009).
31 State v. Timmens, 282 Neb. 787, 796, 805 N.W.2d 704, 712 (2011).
32 State v. Poindexter, 277 Neb. 936, 766 N.W.2d 391 (2009).
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that the record is insufficient to adequately address on direct
appeal whether trial counsel’s failure to object denied Huston
the effective assistance of counsel. Accordingly, we affirm the
judgment of the district court.

AFFIRMED.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. DAVID JAMES YOUNG, RESPONDENT.
824 N.W.2d 745

Filed January 18, 2013. No. S-11-968.

Original action. Judgment of suspension.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

PerR CuURIAM.

INTRODUCTION

Respondent, David James Young, was admitted to the prac-
tice of law in the State of Nebraska on September 14, 2010.
At all relevant times, he was engaged in the private practice of
law in Omaha, Nebraska. On December 14, 2011, respondent
was temporarily suspended. On April 17, 2012, the Counsel for
Discipline of the Nebraska Supreme Court filed formal charges
consisting of three counts against respondent. In the three
counts, it was alleged that by his conduct, respondent had vio-
lated his oath of office as an attorney, Neb. Rev. Stat. § 7-104
(Reissue 2007), and Neb. Ct. R. of Prof. Cond. §§ 3-501.8
(conflict of interest), 3-501.15 (safekeeping property), and
3-508.4 (misconduct).

On December 7, 2012, respondent filed a conditional admis-
sion pursuant to Neb. Ct. R. § 3-313 of the disciplinary rules,
in which he knowingly chose not to challenge or contest
the truth of the matters set forth in the formal charges and
waived all proceedings against him in connection therewith in
exchange for a judgment of a 20-month suspension retroactive
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to the date of his temporary suspension, December 14, 2011,
and, following reinstatement, 2 years of probation, including
monitoring. If accepted, the monitoring shall be by an attorney
licensed to practice law in the State of Nebraska and who shall
be approved by the Counsel for Discipline. The monitoring
plan shall include, but not be limited to, the following: During
the first 6 months of the probation, respondent will meet with
and provide the monitor a weekly list of cases for which
respondent is currently responsible, which list shall include
the date the attorney-client relationship began, the general type
of case, the date of last contact with the client, the last type
and date of work completed on file (pleading, correspondence,
document preparation, discovery, or court hearing), the next
type of work and date that work should be completed on the
case, any applicable statutes of limitations and their dates, and
the financial terms of the relationship (hourly, contingency, et
cetera). After the first 6 months through the end of the proba-
tion, respondent shall meet with the monitor on a monthly
basis and provide the monitor with a list containing the same
information as set forth above; respondent shall reconcile his
trust account within 10 days of receipt of the monthly bank
statement and provide the monitor with a copy within 5 days;
and respondent shall submit a quarterly compliance report with
the Counsel for Discipline, demonstrating that respondent is
adhering to the foregoing terms of probation. The quarterly
report shall include a certification by the monitor that the mon-
itor has reviewed the report and that respondent continues to
abide by the terms of the probation. Finally, respondent shall
pay all the costs in this case, including the fees and expenses
of the monitor, if any.

The proposed conditional admission included a declaration
by the Counsel for Discipline, stating that respondent’s request
for 20 months’ suspension retroactive to the date of his tem-
porary suspension, December 14, 2011, followed by 2 years
of probation “appears to be appropriate under the facts of this
case and will adequately protect the public.”
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FACTS
Count 1.

With respect to count I, the formal charges state that on
October 26 and 27, 2011, the Counsel for Discipline received
two grievance letters from attorney Kelly Shattuck, one of
respondent’s former employers. Respondent had been employed
as an associate attorney by the Vacanti, Shattuck law firm
from April 26 until October 11, 2011. During the course of
his employment, respondent agreed to represent a 19-year-old
woman who, on August 20, 2011, was ticketed for driving
under the influence and having an open container in a public
place. The client contacted respondent because they had for-
merly worked together and respondent had given her his busi-
ness card.

Also on August 20, 2011, the client signed a flat fee agree-
ment with the Vacanti, Shattuck firm, but the agreement did
not specify the amount of the fee. According to the client,
respondent advised her that the normal fee was $2,000, but that
respondent was going to charge her only $1,500.

The client paid respondent $750 by check on or about
August 21, 2011. Respondent deposited the check on August
22 into a bank account that was not the Vacanti, Shattuck
office trust account. The client paid the balance of $750 on or
about September 14 by check. It appears that on the following
day, that check was also deposited into the same bank account
where the initial $750 was deposited.

The criminal complaint regarding the client was not filed
with the county court until September 14, 2011. After accept-
ing the case, respondent did represent the client and was able
to negotiate a favorable plea agreement with the prosecutor.
Respondent also represented her interest in the administrative
license revocation proceedings and filed a subsequent appeal of
the revocation with the district court.

According to the formal charges, during the process of sev-
ering his employment from Vacanti, Shattuck, on October 14,
2011, respondent sent an e-mail to Shattuck stating:
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“As for [the client], I have never charged anything because
it was supposed to just be simple as the city didn’t pros-
ecute it as a [driving under the influence]. However, the
[Department of Motor Vehicles] decided to charge for-
ward with the [administrative license revocation], compli-
cating matters. . . . Again, given that it was no charge and
she’s a friend, I'd probably keep the case and just deal
with the State if need be.”

After respondent left Vacanti, Shattuck, the client requested
that Shattuck, not respondent, complete her case for her.
During discussions between Shattuck and the client, Shattuck
learned that notwithstanding respondent’s e-mail of October
14, 2011, the client had in fact paid respondent $1,500 as
set forth above. At no time prior to leaving the employ of
Vacanti, Shattuck did respondent turn over the client’s fees to
the firm.

The formal charges allege that respondent’s actions con-
stitute a violation of his oath of office as an attorney as pro-
vided by § 7-104 and professional conduct rules §§ 3-501.15
and 3-508 4.

Count II.

With respect to count II, the formal charges state that in the
course of respondent’s representation of the client as set forth
above in count I, she came to respondent’s office after business
hours to sign and retrieve some papers. When the client entered
the office, she and respondent engaged in typical pleasantries
and then went into respondent’s private office to review docu-
ments. According to the client, at one point, respondent wanted
to show her a picture of a motorcycle on his computer screen
and directed her to come around behind the desk. According
to the formal charges, when the client came around the desk,
respondent pulled her down onto his lap and touched her in an
inappropriate manner. Shortly thereafter, respondent and the
client began exchanging personal text messages of an inap-
propriate nature.

The formal charges allege that respondent’s actions consti-
tute a violation of his oath of office as an attorney as provided
by § 7-104 and professional conduct rule § 3-508 4.
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Count I11.

With respect to count III, the formal charges state that
on July 26, 2011, during the course of his employment with
Vacanti, Shattuck, respondent represented another female client
at a custody hearing in Washington County, Nebraska, when
Shattuck, the client’s attorney of record, was unable to attend
the hearing. Thereafter, respondent began calling, e-mailing,
and text messaging the client. According to the formal charges,
the messages became “unprofessional including comments of
a sexual nature.” The client brought this to the attention of
Shattuck after respondent left the firm. According to the client,
she and respondent never actually engaged in any intimate acts.
When respondent left the employment of Vacanti, Shattuck,
the client asked that someone other than respondent work on
her case.

The formal charges allege that respondent’s actions con-
stitute a violation of his oath of office as an attorney as pro-
vided by § 7-104 and professional conduct rules §§ 3-501.8
and 3-508.4.

ANALYSIS
Section 3-313, which is a component of our rules governing
procedures regarding attorney discipline, provides in perti-
nent part:

(B) At any time after the Clerk has entered a Formal
Charge against a Respondent on the docket of the Court,
the Respondent may file with the Clerk a conditional
admission of the Formal Charge in exchange for a stated
form of consent judgment of discipline as to all or part of
the Formal Charge pending against him or her as deter-
mined to be appropriate by the Counsel for Discipline
or any member appointed to prosecute on behalf of the
Counsel for Discipline; such conditional admission is
subject to approval by the Court. The conditional admis-
sion shall include a written statement that the Respondent
knowingly admits or knowingly does not challenge or
contest the truth of the matter or matters conditionally
admitted and waives all proceedings against him or
her in connection therewith. If a tendered conditional
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admission is not finally approved as above provided, it
may not be used as evidence against the Respondent in
any way.

Pursuant to § 3-313, and given the conditional admission,
we find that respondent knowingly does not challenge or
contest the matters set forth in the formal charges. We further
determine that by his conduct, respondent violated conduct
rules §§ 3-501.8, 3-501.15, and 3-508.4, as well as his oath
of office as an attorney licensed to practice law in the State of
Nebraska. Respondent has waived all additional proceedings
against him in connection herewith. Upon due consideration,
the court approves the conditional admission and enters the
orders as indicated below.

CONCLUSION

Respondent is suspended from the practice of law for a
period of 20 months retroactive to the date of his temporary
suspension, December 14, 2011. Should respondent apply for
reinstatement, his reinstatement shall be conditioned upon
respondent’s being on probation for a period of 2 years,
including monitoring following reinstatement, subject to the
terms of probation agreed to by respondent in the conditional
admission and outlined above. Respondent shall comply with
Neb. Ct. R. § 3-316, and upon failure to do so, he shall be
subject to punishment for contempt of this court. Respondent
is also directed to pay costs and expenses in accordance
with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 2007) and
Neb. Ct. R. §§ 3-310(P) and 3-323(B) within 60 days after
the order imposing costs and expenses, if any, is entered by
the court.

JUDGMENT OF SUSPENSION.
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SELMA DEVELOPMENT, L.L.C., A NEBRASKA LIMITED
LIABILITY COMPANY, ET AL., APPELLANTS, V. GREAT
WESTERN BANK, A BANK CHARTERED UNDER
THE STATE OF SOUTH DAKOTA, APPELLEE.

GREAT WESTERN BANK, A BANK CHARTERED UNDER
THE STATE OF SOUTH DAKOTA, APPELLEE, V.
MicHAEL P. EARL ET AL., APPELLANTS.

825 N.W.2d 215

Filed January 18, 2013. Nos. S-11-1021, S-11-1022.

1. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law.

: . In reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom the judgment was
granted, and gives that party the benefit of all reasonable inferences deducible
from the evidence.

3. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered by the court from
which the appeal is taken.

4. Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902 (Reissue
2008), the three types of final orders that an appellate court may review are (1) an
order that affects a substantial right and that determines the action and prevents
a judgment, (2) an order that affects a substantial right made during a special
proceeding, and (3) an order that affects a substantial right made on summary
application in an action after a judgment is rendered.

5. Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that the moving party is entitled to judgment
as a matter of law.

6. Appeal and Error. An appellate court is not obligated to engage in an analysis
that is not necessary to adjudicate the case and controversy before it.
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C. BATAILLON, Judge. Judgments vacated, and causes remanded
for further proceedings.
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WRIGHT, J.

NATURE OF CASE

In order to purchase and renovate an apartment building,
Selma Development, L.L.C. (Selma), obtained a loan from
TierOne Bank (TierOne) as evidenced by a note and secured
by a trust deed. Upon a renewal of the loan, it was guaranteed
with six individual guaranty agreements. Selma defaulted on
the note, and the property was sold at a trustee’s sale.

The sale price was insufficient to cover the amount of the
debt, and TierOne brought an action seeking payment from the
guarantors. Selma brought a separate action against TierOne to
set aside the sale and quiet title. In response, TierOne filed a
counterclaim against Selma seeking payment of the debt. The
trial court consolidated the two actions. Selma dismissed its
claims against TierOne, but specifically retained its affirma-
tive defenses.

Following a hearing, the trial court determined the fair
market value of the property to be $630,000, which greatly
exceeded the $350,001 received from the trustee’s sale. TierOne
moved for summary judgment against Selma and the guaran-
tors (collectively the defendants) on its deficiency actions. The
court concluded that Nebraska’s antideficiency statute, Neb.
Rev. Stat. § 76-1013 (Reissue 2009), applied to Selma but not
the guarantors. The court entered judgment against Selma for
$306,229.99, the difference between the amount owed on the
debt and the fair market value of the property. It entered judg-
ment against the guarantors for $586,228.99, the difference
between the amount owed on the debt and the amount received
from the trustee’s sale. The defendants appeal.

SCOPE OF REVIEW
[1,2] An appellate court will affirm a lower court’s grant
of summary judgment if the pleadings and admitted evidence
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show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from the facts
and that the moving party is entitled to judgment as a matter of
law. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777,
826 N.W.2d 225 (2012). In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable
to the party against whom the judgment was granted, and gives
that party the benefit of all reasonable inferences deducible
from the evidence. /d.

FACTS

Selma executed a $550,000 promissory note to TierOne
on May 23, 2005, secured by a deed of trust on an apart-
ment building located in Omaha, Nebraska. The building
was a three-story 28-unit brick structure from the early 20th
century. The promissory note was refinanced to $700,000 on
December 5, 2005. Michael P. Earl, Louis A. Wright, Gerald
W. Lee, Scott K. Schneiderman, Randall P. Roth, and Edward
T. Kileen III executed separate contracts personally guaranty-
ing the note.

Selma made its last payment on the loan on November 2,
2006. It thereafter defaulted on the note, and TierOne elected
to sell the property. A trustee’s sale was set for November
28, 2007.

The defendants alleged that prior to the trustee’s sale,
Omaha Social Capital, LLC, had agreed to buy the property
for $705,000. The trustee’s sale was postponed to allow time
for negotiations toward a possible sale. The trustee’s sale
was subsequently postponed several times. The last postpone-
ment extended the date of the sale to December 17, 2007, so
TierOne could review financial information related to Omaha
Social Capital’s purchase of the property. At the December 17
trustee’s sale, TierOne entered the first bid of $350,000. It sold
the property to H & S Partnership, LLP, for $350,001.

On February 13, 2008, TierOne filed an action against the
guarantors for payment of the remaining debt on the note, pur-
suant to the guaranty contracts. That case is docketed on appeal
to this court as case No. S-11-1022.

TierOne alleged the real estate was sold at a trustee’s sale
for $350,001. The balance due on the note at the time of
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the sale was $697,941.29, and after applying the sale pro-
ceeds ($350,001), there was a deficiency in the amount of
$347,940.29 plus interest, late fees, and escrow balance for a
total amount due of $424,896.09. Interest continued to accrue
at $85.79 per day from December 17, 2007. TierOne also
alleged that the guarantors were jointly and severally liable.

The guarantors denied the relevant allegations and asserted
affirmative defenses, including failure to state the fair market
value of the property as of the date of the trustee’s sale, waiver
and estoppel, and improper charging of fees and crediting of
payments against the debt.

On February 20, 2008, the defendants filed a separate
action against TierOne to set aside the trustee’s sale and
quiet title. That case is docketed on appeal to this court as
case No. S-11-1021. TierOne denied the allegations made by
the defendants. It counterclaimed, alleging the amount of the
indebtedness owed by the defendants and asserting that the fair
market value of the real estate sold by the trustee’s sale was
$350,001. It requested judgment against Selma in the amount
of $347,940.29 in unpaid principal plus interest, late charges,
and escrow balance.

The defendants filed a reply to the counterclaim, raising
the same affirmative defenses of failure to state the fair mar-
ket value of the real estate as of the date of the trustee’s sale,
waiver and estoppel, and improper charging of fees and credit-
ing of payments.

The cases were consolidated by the trial court on November
13, 2008. On April 6, 2010, the defendants moved to dismiss
all claims against TierOne in case No. S-11-1021, specifically
reserving their affirmative defenses against TierOne, includ-
ing the affirmative defenses raised by Selma in its reply to
TierOne’s counterclaim. At this point, TierOne believed that
the remaining issue was the fair market value of the real estate
and what, if any, deficiency remained under § 76-1013.

Meanwhile, TierOne was closed by the then federal Office
of Thrift Supervision on June 4, 2010, and the Federal
Deposit Insurance Corporation was appointed as receiver.
Under a purchase agreement with the receiver, Great Western
Bank assumed all of TierOne’s interest in both cases. Great
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Western Bank was substituted for TierOne in both actions.
For consistency, we will continue to refer to the appellee
as “TierOne.”

Following a hearing, the trial court determined the property
had a fair market value of $630,000 at the time of foreclosure.
On March 10, 2011, TierOne moved for summary judgment,
claiming the “pleadings, affidavits and depositions indicate that
there are no genuine issue[s] of material fact and that TierOne
. . . 1s entitled to judgment as a matter of law.”

At the summary judgment hearing on May 5, 2011, TierOne
claimed there were two issues that followed the trial court’s
determination that the fair market value of the real estate
was $630,000: (1) whether the guarantors were entitled to
the benefit of the Nebraska Trust Deeds Act, Neb. Rev. Stat.
§ 76-1001 et seq. (Reissue 2009), and (2) as to the guaran-
tors, the amount of their liability regarding the amount of the
indebtedness.

The defendants objected to TierOne’s characterization of
the issues, claiming the order determining the fair market
value was the final order in the proceedings. The trial court
disagreed. A colloquy followed between the court and counsel
to the effect that the affirmative defenses had not been decided
by the court at the hearing on the fair market value. The court
stated that the only issue that had been decided was the fair
market value and that there were “a whole bunch of issues I
[the court] haven’t decided yet.”

At the summary judgment hearing, TierOne offered numer-
ous exhibits. The defendants also offered exhibits, and the
hearing was continued to June 2011. At a June 20 hearing,
TierOne requested that the trial court take judicial notice of
all evidence that had been introduced by both parties up to the
date of the hearing.

The trial court also took judicial notice of the court file that
was offered. Additional exhibits were offered and received, and
all objections were overruled. Argument was then presented
on the application of the Nebraska Trust Deeds Act. No argu-
ment was made regarding the affirmative defenses set forth in
the pleadings.
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On November 10, 2011, the trial court sustained TierOne’s
motion for summary judgment, concluding that § 76-1013
of the Nebraska Trust Deeds Act did not apply to TierOne’s
action against the guarantors. The court found § 76-1013 cov-
ered only “an action that is ‘commenced to recover the balance
due upon the obligation for which the trust deed was given
as security.””

The trial court stated that TierOne’s action against the guar-
antors was not an action to collect on an obligation for which
a trust deed had been given as security, but an action to collect
on the guaranties, which were separate contracts. After looking
to persuasive authority in other states, the court concluded that
§ 76-1013 did not apply to TierOne’s action against the guaran-
tors. The guarantors were not entitled to the protection afforded
to a debtor who has given a trust deed to secure an existing
note of indebtedness.

The trial court entered judgment against Selma for
$306,229.99, the amount of the debt ($936,229.99) minus the
fair market value of the property ($630,000). It assessed the
guarantors a liability of $586,228.99, the amount of the debt
minus the sale price of $350,001. The court entered judgment
for court costs and interest as of April 14, 2011, against both
Selma and the guarantors.

The trial court’s judgments were appealed on November 23,
2011, and the cases were consolidated on appeal. We moved
the cases to our docket pursuant to our authority to regulate the
dockets of the appellate courts of this state. See Neb. Rev. Stat.
§ 24-1106(3) (Reissue 2008).

ASSIGNMENTS OF ERROR

The defendants claim, summarized and restated, that the trial
court erred (1) in finding that the terms of § 76-1013 do not
apply to the obligation of the guarantors; (2) in not releasing
the guarantors from their obligation, because TierOne’s actions
precluded the guarantors from appearing at the trustee’s sale
and protecting the value of the property; (3) in failing to find
TierOne was estopped from seeking more than the fair market
value of the property, because it started the bidding at a much
lower amount than the fair market value, it accepted a bid of
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$1 more than the opening bid, and it failed to mitigate its dam-
ages; and (4) in allowing TierOne to seek relief not pled prior
to the court’s order that determined the fair market value of the
property in question.

We will group the errors into three categories: (1) errors
relating to the trial court’s order of February 4, 2011, which
determined the fair market value of the real property in ques-
tion; (2) errors relating to the affirmative defenses pled by
the defendants; and (3) errors regarding the interpretation and
application of § 76-1013.

ANALYSIS

FEBRUARY 4, 2011, ORDER DETERMINING
FAIR MARKET VALUE

We first address the defendants’ claim that the trial court’s
February 4, 2011, order, which determined the fair market
value of the property, was a final order from which TierOne did
not timely appeal. We conclude that the order was interlocutory
and therefore not a final, appealable order.

[3,4] For an appellate court to acquire jurisdiction of an
appeal, there must be a final order entered by the court from
which the appeal is taken. In re Estate of McKillip, 284 Neb.
367, 820 N.W.2d 868 (2012). Under Neb. Rev. Stat. § 25-1902
(Reissue 2008), the three types of final orders that an appel-
late court may review are (1) an order that affects a substantial
right and that determines the action and prevents a judgment,
(2) an order that affects a substantial right made during a spe-
cial proceeding, and (3) an order that affects a substantial right
made on summary application in an action after a judgment is
rendered. In re Estate of McKillip, supra.

Only the first type of final order is at issue here. To be
a “final order” under the first type of reviewable order, an
order must dispose of the whole merits of the case and must
leave nothing for further consideration of the court. Thus, the
order is final when no further action of the court is required
to dispose of the pending cause; however, if the cause is
retained for further action, the order is interlocutory. Rohde
v. Farmers Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d
618 (1994).
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The February 4, 2011, order did not dispose of the whole
merits of the case. Until the trial court determined that the fair
market value of the real estate was greater than the trustee’s
sale price, Selma was obligated to pay the difference between
the amount of the debt and the sale price. The guarantors were
obligated to pay the same amount. When the fair market value
was determined to be greater than the sale price, Selma was
entitled to the benefit of the fair market value, and its obliga-
tion was reduced accordingly. See § 76-1013. The remaining
issue was whether the guarantors were entitled to the benefit
of the fair market value that was afforded to the debtor under
§ 76-1013.

The trial court determined the fair market value of the
property was $630,000, which was $279,999 more than the
$350,001 received from the trustee’s sale. Once the court deter-
mined the fair market value was greater than the sale price, the
amount of the guarantors’ liability became an issue. Pursuant
to § 76-1013, Selma was liable for only the difference between
the debt and the fair market value. As to the guarantors, the
issue became whether they were liable for the difference
between the debt and the amount received at the trustee’s sale
or the difference between the debt and the fair market value of
the property.

Thus, the February 4, 2011, order which determined the fair
market value of the property was interlocutory and not a final,
appealable order. The trial court still had to resolve the affirma-
tive defenses raised by the defendants and whether § 76-1013
applied to the guarantors.

AFFIRMATIVE DEFENSES

On November 10, 2011, the trial court entered summary
judgment in favor of TierOne. The court determined that
§ 76-1013 did not apply to the guarantors, and it entered defi-
ciency judgments against Selma in the amount of $306,229.99
and against the guarantors in the amount of $586,228.99.

Because there remain material issues of fact in dispute con-
cerning the affirmative defenses raised by the defendants, we
vacate the trial court’s order in which it summarily entered a
judgment of deficiency against the defendants.
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In our recent opinion of Professional Mgmt. Midwest v.
Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012), we discussed
the requirements for summary judgment. An appellate court
will affirm a lower court’s grant of summary judgment if the
pleadings and admitted evidence show that there is no genuine
issue as to any material facts or as to the ultimate inferences
that may be drawn from the facts and that the moving party is
entitled to judgment as a matter of law. Id. In reviewing a sum-
mary judgment, an appellate court views the evidence in the
light most favorable to the party against whom the judgment
was granted, and gives that party the benefit of all reasonable
inferences deducible from the evidence. /d.
[5] The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and
must produce sufficient evidence to demonstrate that the
moving party is entitled to judgment as a matter of law. Id.
This standard explicitly invokes the idea of sufficiency of
the evidence.
Furthermore, “[a]fter the movant for summary judgment
makes a prima facie case by producing enough evidence
to demonstrate that the movant is entitled to judgment
if the evidence was uncontroverted at trial, the burden
to produce evidence showing the existence of a material
issue of fact that prevents judgment as a matter of law
shifts to the party opposing the motion.”

Id. at 788, 826 N.W.2d at 234, quoting In re Estate of Cushing,

283 Neb. 571, 810 N.W.2d 741 (2012).

TierOne argues that the defendants abandoned their claims
related to how the trustee’s sale was conducted because they
dismissed all claims against TierOne in case No. S-11-1021.
TierOne asserts the dismissal eliminated claims to set aside
the trustee’s sale and quiet title, as well as claims for equitable
estoppel and declaratory judgment. We disagree.

In response to TierOne’s counterclaim in case No.
S-11-1021 and TierOne’s claim in case No. S-11-1022, the
defendants raised affirmative defenses. When Selma’s claims
against TierOne were dismissed in case No. S-11-1021, the
affirmative defenses against TierOne’s counterclaim were spe-
cifically reserved.
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At the hearing on the motion to dismiss on April 27, 2010,
the trial court noted that the affirmative defenses were not
dismissed. At the first hearing on the motion for summary
judgment on May 5, 2011, the court recognized that “there’s a
whole bunch of issues I haven’t decided yet.” The court then
inquired as to what the issues were, noting the issues of fair
market value, impairment of collateral, and amount of the defi-
ciency. The defendants responded, “And all other affirmative
defenses that we asserted in the matter.”

At the hearing on summary judgment, evidence was offered
and received, and the hearing was continued to June 20, 2011.
At this hearing, TierOne asked the trial court to take judicial
notice of the evidence already introduced. The defendants had
presented evidence that TierOne promised it would contact
the guarantors if the sale were to proceed on December 17,
2007, and that TierOne would bid the amount of the debt at the
trustee’s sale. The evidence showed that at the time of the sale,
the amount of the debt was $774,897.09 and the fair market
value was $630,000.

The defendants offered evidence to show that TierOne did
not notify the guarantors that the sale would proceed on
December 17, 2007, and that TierOne had promised to bid the
amount of the debt at the sale. They also presented evidence
that at least one other bidder would have attended and bid at
the sale. TierOne offered evidence which disputed that it made
these representations.

If the amount bid at the sale had been greater than the fair
market value, Selma’s liability would have been reduced. The
guarantors would also benefit from an increase of the sale
price. If TierOne had promised to bid the amount of the debt
at the sale and had actually done so, the defendants’ liability
would have been extinguished. Therefore, there were material
issues of fact in dispute regarding the defendants’ affirmative
defenses which prevented summary judgment on the amount
of the indebtedness owed by the defendants. The amount
of the deficiency was a material issue of fact in dispute.
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Therefore, the trial court erred in granting summary judgment
on this issue.

NEBrASKA TrRuST DEEDS ACT

The defendants claim that § 76-1013 of the Nebraska Trust
Deeds Act applies to the liability of the guarantors. TierOne
argues that § 76-1013 does not.

We do not reach this issue. A finding by the district court
that any of the defendants’ affirmative defenses are meritori-
ous could reduce the liability of the defendants. If the district
court were to find that the defendants have a valid affirma-
tive defense because TierOne promised to bid the amount of
the debt at the trustee’s sale and failed to do so, the liability
of all defendants would be extinguished. It would then be
unnecessary to determine the application of the Nebraska Trust
Deeds Act.

[6] An appellate court is not obligated to engage in an analy-
sis that is not necessary to adjudicate the case and controversy
before it. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012). Because of our determination
that summary judgment was inappropriate, we do not reach
or address the issue of the application of the Nebraska Trust
Deeds Act. The parties may argue this issue on remand and in
any subsequent appeal.

CONCLUSION

Once the trial court determined that the fair market value
of the property was greater than the amount received at the
trustee’s sale, it had to determine whether the Nebraska Trust
Deeds Act applied to the guarantors. Accordingly, its order
determining fair market value was not a final order.

In order to enter judgment for a specific amount against
either Selma or the guarantors, the court was required to con-
sider the affirmative defenses raised by the defendants. The
defendants offered evidence which created a genuine issue
of material fact regarding their affirmative defenses, which
precluded summary judgment. Because of this determination,
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we do not reach the issue regarding the application of the
Nebraska Trust Deeds Act.

We vacate the judgments against the defendants and

remand the causes for further proceedings consistent with
this opinion.

JUDGMENTS VACATED, AND CAUSES REMANDED
FOR FURTHER PROCEEDINGS.
CasSEL, J., not participating.

Z1AD L. ZAWAIDEH, M.D., APPELLANT, V. NEBRASKA
DEPARTMENT OF HEALTH AND HUMAN SERVICES
REGULATION AND LICENSURE AND STATE
OF NEBRASKA EX REL. JON BRUNING,
ATTORNEY GENERAL, APPELLEES.

825 N.W.2d 204

Filed January 18, 2013. No. S-12-069.

Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admissible evidence
offered at the hearing show that there is no genuine issue as to any material facts
or the ultimate inferences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law.

: . In reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom the judgment was
granted, and gives that party the benefit of all reasonable inferences deducible
from the evidence.

__. The grant of a motion for summary judgment may be affirmed on
any ground available to the trial court, even if it is not the same reasoning the
trial court relied upon.

Judgments: Appeal and Error. When reviewing questions of law, an appellate
court resolves the questions independently of the lower court’s conclusions.
Courts: Jurisdiction: Immunity. It is well-settled law in Nebraska that sover-
eign immunity deprives a trial court of subject matter jurisdiction.
Constitutional Law: Legislature: Immunity: Waiver. Neb. Const. art. V, § 22,
permits the State to lay its sovereignty aside and consent to be sued on such terms
and conditions as the Legislature may prescribe.

: : : . Neb. Const. art. V, § 22, is not self-executing, but
instead requires legislative action for waiver of the State’s sovereign immunity.
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Statutes: Immunity: Waiver. Statutes that purport to waive the protection of
sovereign immunity of the State or its subdivisions are strictly construed in favor
of the sovereign and against the waiver.

Immunity: Waiver. A waiver of sovereign immunity is found only where stated
by the most express language of a statute or by such overwhelming implication
from the text as will allow no other reasonable construction.

Actions: Immunity. A suit against a state agency is a suit against the State and
is subject to sovereign immunity.

Actions: States: Statutes: Contracts. The State Contract Claims Act autho-
rizes suits for contract claims against the State, in derogation of the State’s
sovereignty.

Actions: Statutes: Contracts. The State Contract Claims Act is the exclusive
remedy for resolving contract claims against the State.

Fraud: Pleadings. To state a claim for fraudulent misrepresentation, a plaintiff
must allege (1) that a representation was made; (2) that the representation was
false; (3) that when made, the representation was known to be false or made
recklessly without knowledge of its truth and as a positive assertion; (4) that the
representation was made with the intention that the plaintiff should rely on it; (5)
that the plaintiff did so rely on it; and (6) that the plaintiff suffered damage as
a result.

Negligence: Fraud. Negligent misrepresentation has essentially the same ele-
ments as fraudulent misrepresentation with the exception of the defendant’s
mental state.

Contracts: Fraud. Fraud and deceit provide a ground for recovery that is inde-
pendent of contract.

Actions: Statutes: Contracts: Fraud. A misrepresentation cause of action is not
a “contract claim” under the State Contract Claims Act.

Declaratory Judgments: Immunity: Waiver. Nebraska’s Uniform Declaratory
Judgments Act does not waive the State’s sovereign immunity, and a plaintiff
who seeks declaratory relief against the State must find authorization for such
remedy outside the confines of the act.

Appeal from the District Court for Lancaster County: JOHN

A. CoLBORN, Judge. Affirmed.

William M. Lamson, Jr., and Denise M. Destache, of

Lamson, Dugan & Murray, L.L.P., for appellant.

Jon Bruning, Attorney General, and Michael J. Rumbaugh

for appellees.

HEeavican, C.J., WRIGHT, STEPHAN, MCCORMACK, MILLER-

LeErMAN, and CASSEL, JJ.
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McCoRMACK, J.
NATURE OF CASE

After our decision in Zawaideh v. Nebraska Dept. of Health
& Human Servs. (Zawaideh I),) Ziad L. Zawaideh, M.D.,
filed an amended complaint against the Nebraska Department
of Health and Human Services Regulation and Licensure
(Department) and the Attorney General. The amended com-
plaint alleged that the Attorney General fraudulently and neg-
ligently misrepresented the adverse effects of the assurance
of compliance entered into by Zawaideh with the Attorney
General. The district court granted the Department and the
Attorney General’s motion for summary judgment, finding
the misrepresentation claims to be contract claims subject
to, and barred by, the State Contract Claims Act.> Zawaideh
appeals.

BACKGROUND

This is the second appeal in this case. In Zawaideh I,
the following facts were established from the allegations in
Zawaideh’s complaint. These facts are not contested by either
party in its respective briefs.

Zawaideh is a physician, licensed by and practicing in
the State of Nebraska. In 2006, the Department began an
investigation into a case involving obstetrical care Zawaideh
provided to a patient in 2001. Terri Nutzman, an assistant
attorney general, sent Zawaideh a proposed petition for dis-
ciplinary action and offered the option of an agreed settle-
ment that would have constituted a disciplinary action against
Zawaideh’s license.

Zawaideh initially refused to enter into any agreement and
denied any unprofessional conduct. After another proposed dis-
ciplinary settlement was refused, Nutzman offered Zawaideh
an assurance of compliance. Nutzman emphasized that the
assurance of compliance was not a disciplinary procedure.’ In

' Zawaideh v. Nebraska Dept. of Health & Human Servs., 280 Neb. 997,
792 N.W.2d 484 (2011).

2 See Neb. Rev. Stat. § 81-8,302 et seq. (Reissue 2008).
3 See Neb. Rev. Stat. § 38-1,107 (Reissue 2008).
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the assurance of compliance, Zawaideh would promise to no
longer provide obstetrical care. Zawaideh had already given up
obstetrical care, so he agreed.

As provided by the Uniform Credentialing Act,* Zawaideh’s
assurance of compliance was made part of his public record.
He alleges that it is referenced on the Department’s Web site
and is available to the general public upon request.

Zawaideh is also licensed to practice medicine in the
State of Washington. Zawaideh alleges that the Washington
Department of Health learned “via public record” of the
assurance of compliance and initiated a disciplinary action
based solely on the assurance of compliance. Washington
entered a disciplinary order that was reported to the National
Practitioner Data Bank. Zawaideh alleges that the assurance
of compliance has led to the termination of his professional
board certification and board eligibility which, in turn, has
“created difficulties” for him in recredentialing with hospitals
and insurance plans.

Zawaideh alleges that he would not have entered into the
assurance of compliance had he known about the potential
consequences, which he alleges were issues known to Nutzman
at the time she assured Zawaideh that the assurance of compli-
ance was not disciplinary. According to Zawaideh, the incident
that formed the basis of the investigation into his conduct is
no longer subject to discipline under Nebraska law, and termi-
nating the assurance of compliance would allow him to have
the Washington disciplinary order removed and restore his
board eligibility with the American Board of Family Medicine.
Therefore, Zawaideh asked the Department and the Attorney
General to rescind the assurance of compliance and expunge
the public record. Each declined.

OUR DECISION IN ZAWAIDEH |
In Zawaideh I, Zawaideh appealed from the district court’s
decision to grant a motion to dismiss the complaint for failure
to state a claim, pursuant to Neb. Ct. R. Pldg. § 6-1112(b)(6).
In his original complaint, Zawaideh argued that the execution

4 See Neb. Rev. Stat. § 38-101 et seq. (Reissue 2008 & Cum. Supp. 2012).



52 285 NEBRASKA REPORTS

of the assurance of compliance, and the Attorney General’s
refusal to vacate it, deprived Zawaideh of due process of law.
His original complaint asserted four causes of action:

(1) The [Uniform Credentialing Act] is facially uncon-
stitutional because it permits discipline to be carried out
without due process of law, as assurances of compliance
are not appealable.

(2) The [Uniform Credentialing Act] is unconstitu-
tional as applied in this case because Zawaideh no longer
practices obstetrics, of his own accord, and the underly-
ing occurrence is no longer subject to discipline under
Nebraska law.

(3) The Attorney General carried out his statutory
authority in an arbitrary and capricious manner.

(4) The Attorney General committed fraudulent misrep-
resentation by concealing the material fact that the assur-
ances of compliance were having the effect of a discipli-
nary order on other physicians.’

We affirmed the district court’s order with respect to
Zawaideh’s first, second, and third due process claims for
relief. However, we reversed the district court’s order with
respect to the fraudulent concealment claim and remanded the
cause for further proceedings on that claim. In the Zawaideh I
opinion, we noted that “[o]ther issues, such as whether the fact
was within Zawaideh’s reasonably diligent attention or whether
Zawaideh reasonably relied on Nutzman’s statement, or any
potential affirmative defenses, are not before us in this pro-
ceeding, and we make no comment on them.”¢

PrOCEDURAL HISTORY
SINCE ZAWAIDEH [

After remand, Zawaideh filed an amended complaint
asserting fraudulent and negligent misrepresentation. The
suit requested the district court to “l) declare the Assurance
of Compliance void or rescinded; 2) direct the [Department
and the Attorney General] to expunge any references to the

5 Zawaideh I, supra note 1, 280 Neb. at 1003, 792 N.W.2d at 491.
% Id. at 1013, 792 N.W.2d at 498.
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Assurance of Compliance from [Zawaideh’s] public records;
3) award [Zawaideh] costs and attorney fees; and 4) grant such
other relief as the Court deems just and proper.” Shortly there-
after, the Department and the Attorney General filed a motion
for summary judgment alleging that sovereign immunity barred
Zawaideh’s claims.

The district court granted the motion for summary judg-
ment and found that the assurance of compliance was a con-
tract subject to the State Contract Claims Act.” The district
court noted that Zawaideh’s claims were barred because
he failed to procedurally comply with the State Contract
Claims Act.

ASSIGNMENTS OF ERROR
Zawaideh has assigned as error the district court’s finding
that it lacked subject matter jurisdiction. Further, he assigns
that the district court erred in finding his misrepresentation
causes of action were contract claims subject to and barred by
the State Contract Claims Act.

STANDARD OF REVIEW

[1-3] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admissible evidence
offered at the hearing show that there is no genuine issue as
to any material facts or the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to
judgment as a matter of law.® In reviewing a summary judg-
ment, an appellate court views the evidence in the light most
favorable to the party against whom the judgment was granted,
and gives that party the benefit of all reasonable inferences
deducible from the evidence.” The grant of a motion for sum-
mary judgment may be affirmed on any ground available to the
trial court, even if it is not the same reasoning the trial court
relied upon.'”

7 See § 81-8,302 et seq.

8 Olson v. Wrenshall, 284 Neb. 445, 822 N.W.2d 336 (2012).
°Id.

1014d.
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[4] When reviewing questions of law, an appellate court
resolves the questions independently of the lower court’s
conclusions."

ANALYSIS

Zawaideh’s arguent is complex and at times counterintuitive.
He has conceded that application of either the State Contract
Claims Act or the State Tort Claims Act'> would deprive the
district court of subject matter jurisdiction over his claims.
Therefore, he first argues that Zawaideh I precludes this court
from dismissing his case for lack of subject matter jurisdic-
tion. His second and third arguments are that neither the State
Contract Claims Act nor the State Tort Claims Act apply to,
and thus do not bar, his claims. For his fourth and final argu-
ment, he argues that the modified “affirmative action” test in
Doe v. Board of Regents" provides the district court with sub-
ject matter jurisdiction over his claims. We will address each of
these arguments in order.

[5-7] To begin, it is well-settled law in Nebraska that sov-
ereign immunity deprives a trial court of subject matter juris-
diction." Neb. Const. art. V, § 22, provides that “[t]he state
may sue and be sued, and the Legislature shall provide by law
in what manner and in what courts suits shall be brought.”
This provision permits the State to lay its sovereignty aside
and consent to be sued on such terms and conditions as the
Legislature may prescribe.”” It is not self-executing, but instead
requires legislative action for waiver of the State’s sovereign
immunity.'®

[8,9] Statutes that purport to waive the protection of sov-
ereign immunity of the State or its subdivisions are strictly

" Buckeye State Mut. Ins. Co. v. Humlicek, 284 Neb. 463, 822 N.W.2d 351
(2012).

12 See Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 2008 & Cum. Supp. 2012).
3 Doe v. Board of Regents, 280 Neb. 492, 788 N.W.2d 264 (2010).
4 See McKenna v. Julian, 277 Neb. 522, 763 N.W.2d 384 (2009).

15 Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb. 247, 729 N.W.2d
55 (2007).

16 Engler v. State, 283 Neb. 985, 814 N.W.2d 387 (2012).
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construed in favor of the sovereign and against the waiver.!” A
waiver of sovereign immunity is found only where stated by
the most express language of a statute or by such overwhelm-
ing implication from the text as will allow no other reason-
able construction.'®

[10] Here, Zawaideh has brought suit against the Department
and the Attorney General. We have held that a suit against a
state agency is a suit against the State and is subject to sover-
eign immunity."” Therefore, the burden rests with Zawaideh to
demonstrate how the State has waived sovereign immunity for
his misrepresentation claims.

With that in mind, Zawaideh’s first argument is that our
failure to dismiss for a lack of subject matter jurisdiction in
Zawaideh I somehow precludes us from dismissing his case
on that ground now. We disagree. In Martin v. Nebraska Dept.
of Corr. Servs.® we held that an appellate court is required
to answer all jurisdictional questions presented by a case.
However, simply put, we were not presented in Zawaideh I
with the issue of subject matter jurisdiction on these misrep-
resentation claims.?! In fact, in the opinion, we stated that
“[o]ther issues, such as . . . any potential affirmative defenses,
are not before us in this proceeding, and we make no comment
on them. Rather, those matters are left to further proceedings
in the district court following remand.”* Therefore, we are not
precluded from now reviewing the affirmative defense of sub-
ject matter jurisdiction.

For his second argument, Zawaideh asserts that the dis-
trict court erred in finding that his misrepresentation claims
were subject to the State Contract Claims Act. Zawaideh
argues that his misrepresentation claims are tort actions and

'7" Britton v. City of Crawford, 282 Neb. 374, 803 N.W.2d 508 (2011).
8 1d.
9 See Doe v. Board of Regents, supra note 13.

2 Martin v. Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671 N.W.2d 613
(2003).

2 Zawaideh I, supra note 1.
2 Id. at 1013, 792 N.W.2d at 498.
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not contract claims under the State Contract Claims Act.
We agree.

[11,12] The State Contract Claims Act authorizes suits for
contract claims against the State, in derogation of the State’s
sovereignty.”® The State Contract Claims Act is the exclusive
remedy for resolving contract claims.* Under § 81-8,303(1), a
“[c]ontract claim shall mean a claim against the state involving
a dispute regarding a contract between the State of Nebraska or
a state agency and the claimant . . ..”

[13,14] It is well established that both fraudulent misrep-
resentation and negligent misrepresentation are tort causes of
action adopted from the Restatement (Second) of Torts §§ 525
and 552.% To state a claim for fraudulent misrepresentation,
a plaintiff must allege (1) that a representation was made; (2)
that the representation was false; (3) that when made, the rep-
resentation was known to be false or made recklessly without
knowledge of its truth and as a positive assertion; (4) that the
representation was made with the intention that the plaintiff
should rely on it; (5) that the plaintiff did so rely on it; and (6)
that the plaintiff suffered damage as a result.”® Negligent mis-
representation has essentially the same elements as fraudulent
misrepresentation with the exception of the defendant’s mental
state.”” The important thing to note is that none of the elements
require an underlying contract.

[15] Although contracts are often the end result of the plain-
tiff’s reliance on the defendant’s misrepresentation, the true
legal dispute for a misrepresentation cause of action is the
tortious actions of the defendant.” We have stated that where a

2 See Baldwin Carpet v. Builders, Inc., 3 Neb. App. 40, 523 N.W.2d 33
(1994).

2§ 81-8,306.

2 Restatement (Second) of Torts §§ 525 and 552 (1977). See, e.g., Lucky 7
v. THT Realty, 278 Neb. 997, 775 N.W.2d 671 (2009); Tolliver v. Visiting
Nurse Assn., 278 Neb. 532, 771 N.W.2d 908 (2009).

26 Knights of Columbus Council 3152 v. KFS BD, Inc., 280 Neb. 904, 791
N.W.2d 317 (2010).

¥ Lucky 7 v. THT Realty, supra note 25.
8 See L. J. Vontz Constr. Co. v. State, 230 Neb. 377, 432 N.W.2d 7 (1988).
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contractual relationship exists between persons and at the same
time a duty is imposed by or arises out of the circumstances
surrounding or attending the transaction, the breach of the duty
is a tort.”” In such case, the tortious act, and not a breach of
the contract, is the gravamen of the action; the contract is the
mere inducement creating the state of things which furnishes
the occasion for the tort.® Thus, we have held that fraud
and deceit provide a ground for recovery that is independent
of contract.’!

[16] Therefore, we hold that a misrepresentation cause of
action is not a “[c]ontract claim” under the State Contract
Claims Act. Our precedent requires us to strictly construe all
statutes that purport to waive sovereign immunity in favor
of the sovereign and against the waiver.*? Using that as our
guide, we find that a cause of action for misrepresentation
is not a “dispute regarding a contract,” because the grava-
men of the case is in tort, independent from any underlying
contract. In other words, the dispute is the tortious conduct
of the defendant, not the contract itself. By excluding misrep-
resentation claims from the definition of contract claims, we
properly narrow the applicability of the State Contract Claims
Act’s sovereign immunity waiver in favor of the sovereign.*
Our interpretation is also consistent with the intent of the
Nebraska Legislature, which has indicated that misrepresenta-
tion and deceit claims are torts under the State Tort Claims
Act.?* Therefore, we hold that the State Contract Claims
Act does not apply to Zawaideh’s misrepresentation causes
of action.

For his third argument, Zawaideh argues that although his
misrepresentation claims are torts, they are not subject to the

¥ Driekosen v. Black, Sivalls & Bryson, 158 Neb. 531, 64 N.W.2d 88 (1954).
0 1d.

31 See Streeks v. Diamond Hill Farms, 258 Neb. 581, 605 N.W.2d 110
(2000), overruled in part on other grounds, Knights of Columbus Council
3152 v. KFS BD, Inc., supra note 26.

32 Britton v. City of Crawford, supra note 17.
3 See id.

34 See § 81-8.219(4).
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State Tort Claims Act. We again agree with Zawaideh. Section
81-8,210(4) of the State Tort Claims Act defines a “[t]ort
claim” as “any claim against the State of Nebraska for money
only.” In Czarnick v. Loup River P. P. Dist..”> we interpreted this
definition to exclude nonmonetary claims, such as actions for
injunctive relief. Here, Zawaideh’s amended complaint prayed
for the contract to be voided or rescinded and expunged from
the record and did not request monetary damages. Therefore,
we find that Zawaideh’s claim is not “for money only” and,
thus, is not subject to the State Tort Claims Act.

[17] Finally, Zawaideh’s fourth argument is that his misrep-
resentation claims brought pursuant to the Uniform Declaratory
Judgments Act*® are not barred by sovereign immunity under our
decision in Doe.’” We disagree. The problem for Zawaideh is
that the State’s sovereign immunity is unaffected by the declar-
atory judgment statutes.®® Nebraska’s Uniform Declaratory
Judgments Act does not waive the State’s sovereign immunity,
and a plaintiff who seeks declaratory relief against the State
must find authorization for such remedy outside the con-
fines of the act.® Such authorization is typically found in the
State Contract Claims Act, the State Tort Claims Act, and the
Administrative Procedure Act.** Zawaideh concedes that none
of these acts are applicable in this instance.

Therefore, Zawaideh argues that sovereign immunity does
not apply in the first instance under the modified “affirmative
action” test we set out in Doe.*' In Doe, we stated, in dicta,
that actions to compel an officer to perform an act the officer is
legally required to do are not barred by state sovereign immu-
nity unless the affirmative act would require the state official

3 Czarnick v. Loup River P. P. Dist., 190 Neb. 521, 209 N.W.2d 595 (1973).
% See Neb. Rev. Stat. § 25-21,149 et seq. (Reissue 2008).
37 See Doe v. Board of Regents, supra note 13.

38 Logan v. Department of Corr. Servs., 254 Neb. 646, 578 N.W.2d 44
(1998).

¥ 1d.
40 See Neb. Rev. Stat. § 84-901 et seq. (Reissue 2008 & Cum. Supp. 2012).
41 See Doe v. Board of Regents, supra note 13.
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to expend public funds.** Without addressing the other ele-
ments of the modified “affirmative action” test, we will address
whether the Department and the Attorney General are legally
required to rescind the assurance of compliance.

Two cases cited by this court in Doe in support of the
modified “affirmative action” test help define what it means
to be “legally required” to act. In State ex rel. Steinke v.
Lautenbaugh,® we did not apply sovereign immunity to an
action to compel a county election commissioner to reverse
the district changes he had made. We held that the commis-
sioner had gone beyond his statutory authority in redistrict-
ing and, therefore, was legally required to restore the original
districts.* In comparison, in County of Lancaster v. State,” we
held that sovereign immunity applied to a lawsuit which sought
to require the Department of Public Institutions to accept
committed mental health patients. Our citation to County of
Lancaster in the Doe opinion retrospectively suggests that
despite the defendant’s being legally required to act under the
Nebraska Mental Health Commitment Act,*® the lawsuit was
barred because, unlike State ex rel. Steinke, the legally required
action would require expenditure of public funds.*’ Therefore,
to satisfy the “legally required” element, Zawaideh must prove
either that state law requires the Attorney General to rescind
the assurance of compliance or that the assistant attorney gen-
eral went beyond her statutory authority by entering into the
assurance of compliance.

Here, we find that the Attorney General is not legally
required to rescind the assurance of compliance under either
theory. First, Zawaideh does not argue that a Nebraska stat-
ute, rule, regulation, or mandate requires rescission of the

2 Id.

4 State ex rel. Steinke v. Lautenbaugh, 263 Neb. 652, 642 N.W.2d 132
(2002).

“Id.
4 County of Lancaster v. State, 247 Neb. 723, 529 N.W.2d 791 (1995).
4 See Neb. Rev. Stat. § 71-901 et seq. (Reissue 2009 & Cum. Supp. 2012).

4T County of Lancaster v. State, supra note 45.
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assurance of compliance. The assurance of compliance was a
voluntary agreement, which was negotiated and entered into by
Zawaideh and the assistant attorney general.* Thus, we find
that the rescission of this agreement of compliance is at the
discretion of the parties and not compelled by law. And second,
the record establishes that the assistant attorney general did not
go beyond her authority in entering into the assurance of com-
pliance. Under the Uniform Credentialing Act, the Attorney
General’s office has the authority to enter into an assurance
of compliance with a medical professional.* Thus, we hold
that the Attorney General is not legally required to rescind
the contract.

Therefore, the district court did not err in determining that it
lacked subject matter jurisdiction, because sovereign immunity
bars Zawaideh’s misrepresentation claims.

CONCLUSION

We hold that the district court erred in finding that Zawaideh’s
fraudulent and negligent misrepresentation claims were subject
to, and barred by, the State Contract Claims Act. However, we
find that, albeit for different reasons, the district court did not
err in granting summary judgment on the issue of subject mat-
ter jurisdiction.

AFFIRMED.
ConnNoLLy, J., not participating.

¥ Zawaideh I, supra note 1.
49§ 38-1,108.

KERT CLARK, APPELLANT, V. ALEGENT
HEALTH NEBRASKA, APPELLEE.
825 N.W.2d 195

Filed January 18, 2013. No. S-12-271.

1. Workers’ Compensation. Under Neb. Rev. Stat. § 48-120(2)(a) (Reissue
2010), an employee has the right to select a physician who has maintained the
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employee’s medical records prior to an injury and has a documented history of
treatment with the employee prior to the injury. The employer shall notify the
employee following an injury of such right of selection in a form and manner and
within a timeframe established by the compensation court.

2. ___ . In a workers’ compensation case, the physician selected by an injured
employee may arrange for any consultation, referral, or extraordinary or other
specialized medical services as the nature of the injury requires.

3. . An employer is not responsible for medical services furnished or ordered
by any physician or other person selected by an injured employee in disregard of
Neb. Rev. Stat. § 48-120(2)(a) (Reissue 2010).

4. . The form and manner of the right of selection of a treating physician are
established in Workers” Comp. Ct. R. of Proc. 50(B)(2) (2009).
5. . Workers’ Comp. Ct. R. of Proc. 50(A)(6) (2009) provides that an employee

may choose a physician if compensability is denied and that the employer will
pay for medical, surgical, or hospital services later found to be compensable.

6. ____. Neb. Rev. Stat. § 48-120(2)(a) (Reissue 2010) provides that if com-
pensability is denied by the employer, the employee has the right to select a
physician and the employer is liable for medical services subsequently found to
be compensable.

7. Workers’ Compensation: Words and Phrases. Workers’ Comp. Ct. R. of Proc.
49(A) and (C) (2006) defines compensability and denial of compensability.
“Compensability” or “compensable,” when used with reference to injuries or
diseases, means personal injuries for which an employee is entitled to compensa-
tion from his or her employer. “Denial of compensability” or “compensability is
denied” means a denial that the employee is entitled to compensation for personal
injury from his or her employer.

8. Workers’ Compensation. If an employer has sufficient knowledge of an injury
to an employee to be aware that medical treatment is necessary, it has the affirma-
tive and continuing duty to supply medical treatment that is prompt, in compli-
ance with the statutory prescription on choice of doctors, and adequate; if the
employer fails to do so, the employee may make suitable independent arrange-
ments at the employer’s expense.

Appeal from the Workers’ Compensation Court: THoMAs E.
STINE, Judge. Reversed and remanded.

Sean P. Rensch and Richard J. Rensch, of Rensch & Rensch
Law, for appellant.

Patrick R. Guinan, of Erickson & Sederstrom, P.C., for
appellee.

Heavican, C.J., WRiGHT, CONNOLLY, STEPHAN, McCORMACK,
MILLER-LERMAN, and CASSEL, JJ.
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HEeavican, C.J.
INTRODUCTION

This is a workers’ compensation case filed by Keri Clark,
appellant, against her employer, Alegent Health Nebraska
(Alegent), appellee. On April 18, 2010, while Clark was
employed as a nurse by Alegent, she was attacked by a psychi-
atric patient at Immanuel Medical Center, her place of employ-
ment. The trial court found Clark suffered a compensable
injury from the April 18 incident and found the incident caused
an aggravation of a non-work-related head, neck, and shoulder
condition for which Clark had recently undergone surgery. The
trial court found medical treatment, including a 2011 surgery,
was necessary and reasonable subsequent to the incident. The
trial court, however, denied all compensation for treatment
and bills from medical providers other than Dr. Nils Nystrom,
finding that Clark failed to produce evidence of a “chain of
referral” for these medical providers, pursuant to Neb. Rev.
Stat. § 48-120(2)(e) and (f) (Reissue 2010), and that some of
the treatment Clark received was not related to the incident. We
reverse, and remand.

FACTUAL BACKGROUND

The parties do not dispute that Clark was employed by
Alegent at Immanuel Medical Center as a nurse when she was
attacked by a psychiatric patient on April 18, 2010, during the
course and scope of her employment. Clark was grabbed from
behind by the patient, by her hair and shoulder, and thrown
against the wall and onto the floor, sustaining a head, neck,
and shoulder injury. Six weeks prior to the incident, on March
2, Clark had undergone surgical exploration, decompression,
and neurolysis of the left spinal accessory nerve for non-
work-related medical issues. The surgery was performed by
Dr. Nystrom.

[1-3] Alegent paid for Clark’s subsequent emergency room
visit after the attack. On April 23, 2010, Alegent provided
Clark with Workers’ Compensation Court form 50. On such
form, Clark designated Dr. Nystrom as her treating physician
for the injury sustained from the work incident. Section 48-120
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explains the legal ramifications of selecting a treating physi-
cian for an injury subject to workers’ compensation:

(2)(a) The employee has the right to select a physician
who has maintained the employee’s medical records prior
to an injury and has a documented history of treatment
with the employee prior to an injury . . . . The employer
shall notify the employee following an injury of such
right of selection in a form and manner and within a time-
frame established by the compensation court. . . .

(e) The physician selected may arrange for any con-
sultation, referral, or extraordinary or other specialized
medical services as the nature of the injury requires.

(f) The employer is not responsible for medical serv-
ices furnished or ordered by any physician or other per-
son selected by the employee in disregard of this section.

(Emphasis supplied.)

[4] The form and manner of this “right of selection™ of a
“treating physician” are established in Workers” Comp. Ct. R.
of Proc. 50(B)(2) (2009):

The Court has a form the employer may use to give notice
to the employee. In all cases, the notice:

a. must be given to the employee as soon as possible
after the employer knows about the injury;

b. must tell the employee of the right to choose a fam-
ily physician as the primary treating physician;

c. must tell the employee to give the employer the
name of the family physician chosen as the primary treat-
ing physician as soon as possible after getting notice from
the employer, and before any treatment, unless it is emer-
gency medical treatment,

d. must tell the employee the employer gets to choose
the primary treating physician if the employer is not
given the name of the family physician as soon as pos-
sible after the employee receives the notice;

991

! See § 48-120(2)(a).
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e. must tell the employee the employer gets to choose
the primary treating physician if an authorization is
needed to verify prior treatment and is not given; and

f. must tell the employee the primary treating physician
may not be changed once the employer has been given the
name, unless the change is agreed to by the employer or
is ordered by the compensation court. A referral by the
primary treating physician is not a change.

After identifying Dr. Nystrom as her “primary treating phy-
sician” pursuant to the above statute and rule of procedure,
Clark sought treatment from Dr. Nystrom on April 27, 2010,
attempting conservative treatment for her injury. Clark missed
3 days of work after the incident. She attempted to contact the
caseworker identified by Alegent in order to make arrange-
ments to receive workers’ compensation benefits for this period
of absence. Clark testified she received no response after sev-
eral attempts to reach the designated contact. Neither Alegent
nor its designated contact returned Clark’s telephone calls or
made arrangements to pay Clark for her treatment with Dr.
Nystrom or absence from work. The record indicates no meet-
ing occurred between Clark and Alegent or one of its represent-
atives wherein Alegent would have informed Clark that she
would not be paid for her medical treatment or absence from
work. Furthermore, Alegent did not provide Clark with a writ-
ten statement indicating she would not be paid for her medical
treatment or absence from work.

On July 30, 2010, Alegent hired Dr. D.M. Gammel to exam-
ine Clark’s medical records both prior to and subsequent to
the work incident. Dr. Gammel issued his report to Clark’s
workers’ compensation caseworker. In his report, Dr. Gammel
issued an independent medical opinion stating that Clark was
injured and had been treated by Dr. Nystrom, but had recovered
and returned to “baseline” as of May 1, 2010. After the report
was issued, neither Alegent nor Clark’s workers’ compensation
caseworker made arrangements to pay Clark for her treatment
or absence from work.

Clark later received treatment and/or was prescribed medi-
cation from at least seven other physicians. However, Dr.
Nystrom did not refer Clark to any of these physicians and
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Clark did not list any of them on the Workers” Compensation
Court form 50. Clark also received treatment from three physi-
cians who had been referred to Clark by Dr. Nystrom.

On September 14, 2010, Clark reported to the emergency
room at Immanuel Medical Center. The record indicates that at
that time, Clark complained to the staff on call about shoulder
pain related to a work incident that had occurred 3 years ago—
not the April 2010 incident at issue in this case.

On March 17, 2011, after almost a year of treatment for
Clark’s injury, Dr. Nystrom performed decompression surgery
on Clark’s head, neck, and shoulder areas, similar to Clark’s
March 2, 2010, surgery. Alegent disputed the reasonable-
ness and necessity of that surgery and on February 17, 2011,
had Clark evaluated by Dr. Charles Taylon. On February
22, prior to the March 17 surgery, Dr. Taylon opined that
decompression surgery was not an accepted procedure for
Clark’s complaints.

On March 23, 2011, Clark filed suit against Alegent for
expenses related to this incident. On April 6, Alegent filed its
answer. Alegent admitted that Clark suffered a work-related
incident on April 18, 2010, and that she was employed by
Alegent as a nurse, but generally denied the nature and extent
of Clark’s injury. The only affirmative defense alleged in its
answer was that Clark’s injury or disability was the natural
progression of a preexisting condition due to reasons other than
her employment. Also, there was no discussion of any chain-
of-referral issues in the trial court’s pretrial order.

The main issue at trial was the compensability of the March
17,2011, surgery performed by Dr. Nystrom. Alegent asserted
that the medical treatment performed by Dr. Nystrom was not
reasonable and necessary to treat Clark’s injury. In its clos-
ing argument, Alegent argued, for the first time, that other
medical benefits claimed by Clark fell outside the chain of
referral from her primary treating physician. On March 1,
2012, the trial court entered an award in favor of Clark, find-
ing that Clark’s previous head, neck, and shoulder injury was
aggravated by the April 18, 2010, attack and that the March
17, 2011, surgery was reasonable and necessary because of
the injury caused by the attack. The trial court’s award also
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included payment for all medical expenses associated with Dr.
Nystrom and those doctors Clark sought treatment with upon
Dr. Nystrom’s referral. Alegent received credit for the $777.02
amount it had already paid toward Clark’s medical expenses,
including her initial emergency room visit.

But because Dr. Nystrom did not refer Clark to the majority
of the other doctors, the trial court denied payment of the med-
ical expenses associated with those doctors. The trial court held
that all of the medical expenses related to treatment from the
doctors other than Dr. Nystrom, or those doctors Dr. Nystrom
referred Clark to for treatment, were not compensable. The trial
court stated that under § 48-120(2)(e) and (f), Clark had a duty
to produce sufficient evidence showing a chain of referral from
Dr. Nystrom to these other doctors, as Dr. Nystrom was the
only doctor she designated on form 50 as her treating physi-
cian. The trial court found Clark had failed to do so in compli-
ance with the statute and rules of procedure.

The trial court also found that treatment on September 14,
2010, at Immanuel Medical Center’s emergency room was not
related to Clark’s April 18, 2010, work injury, because at the
time of the visit, Clark complained of pain related to her past
injury to her head, neck, and shoulder. Clark appeals.

ASSIGNMENTS OF ERROR

Clark assigns, restated and consolidated, that the trial court
erred in (1) requiring chain-of-referral proof for all medical
treatment Clark received from doctors other than Dr. Nystrom;
(2) disallowing payment for certain medical benefits for vari-
ous reasons, including that Alegent failed to plead as an affirm-
ative defense that Clark violated the chain-of-referral provi-
sions as set forth in § 48-120(2) and (3); and (3) finding that
treatment on September 14, 2010, was not related to the April
18 work injury.

STANDARD OF REVIEW
The judgment made by the compensation court shall have
the same force and effect as a jury verdict in a civil case.” A

2 Neb. Rev. Stat. § 48-185 (Cum. Supp. 2012).



CLARK v. ALEGENT HEALTH NEB. 67
Cite as 285 Neb. 60

judgment, order, or award of the compensation court may be
modified, reversed, or set aside only upon the grounds that (1)
the compensation court acted without or in excess of its pow-
ers; (2) the judgment, order, or award was procured by fraud;
(3) there is not sufficient evidence in the record to warrant the
making of the order, judgment, or award; or (4) the findings
of fact by the compensation court do not support the order
or award.?

On appellate review, the findings of fact made by the trial
judge of the Workers’ Compensation Court have the effect of
a jury verdict and will not be disturbed unless clearly wrong.*
If the record contains evidence to substantiate the factual con-
clusions reached by the trial judge in workers’ compensation
cases, an appellate court is precluded from substituting its view
of the facts for that of the compensation court.> An appellate
court is obligated in workers’ compensation cases to make its
own determinations as to questions of law.°

ANALYSIS
Chain of Referral.

[5,6] Clark first assigns that the trial court erred in deny-
ing payment for all her medical expenses outside of the chain
of referral to Dr. Nystrom, because the trial court found her
injury was compensable and Alegent effectively “denied com-
pensability” under § 48-120(2)(a) and rule 50(A)(6). Clark
argues Alegent’s denial of compensability entitled Clark to
choose her treating physicians and avoid the chain of referral
under § 48-120(2)(e) and (f). Rule 50(A)(6) of the Nebraska
Workers” Compensation Court rules of procedure provides:
“The employee may choose a physician if compensability
is denied and the employer will pay for medical, surgical,
or hospital services later found to be compensable.” Section
48-120(2)(a) provides, in accord, “If compensability is denied
by the [employer,] the employee has the right to select a

3 Manchester v. Drivers Mgmt., 278 Neb. 776, 775 N.W.2d 179 (2009).
4 Id.

S Id.

 Larsen v. D B Feedyards, 264 Neb. 483, 648 N.W.2d 306 (2002).
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physician and . . . the employer is liable for medical . . . serv-
ices subsequently found to be compensable.”

[7] On appeal, we must determine whether Alegent denied
compensability for purposes of § 48-120 and rule 50(A)(6).
The Nebraska Workers’ Compensation Court rules of procedure
define “[cJompensability” and “[d]enial of compensability.”
“‘Compensability’ or ‘compensable’ when used with reference
to injuries or diseases means personal injuries for which an
employee is entitled to compensation from his or her employer

. .77 “‘Denial of compensability’ or ‘compensability is
demed means a denial that the employee is entitled to com-
pensation for personal injury from his or her employer . . . .”®
The trial court did not consider whether Alegent effectively
denied Clark compensability pursuant to the statute and rules
of procedure.

[8] Larson’s Workers’ Compensation Law discusses the cir-
cumstances which effectuate an employer’s “denial of com-
pensation” under statutory workers’ compensation provisions
similar to those of Nebraska:

The central rule defining the circumstances under
which a claimant may on his or her own initiative incur
compensable medical expense may be put as follows: If
the employer has sufficient knowledge of the injury to
be aware that medical treatment is necessary, it has the
affirmative and continuing duty to supply medical treat-
ment that is prompt, in compliance with the statutory
prescription on choice of doctors, and adequate; if the
employer fails to do so, the claimant may make suitable
independent arrangements at the employer’s expense.’

Here, Clark became injured on April 18, 2010. Alegent
was notified and paid for Clark’s emergency room visit. Clark
was provided with form 50 from Alegent and she filled it out,
indicating that Dr. Nystrom would be her treating physician.!

7 Workers” Comp. Ct. R. of Proc. 49(A) (2006).
8 Rule 49(C).

° 5 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law
§ 94.02[4][a] at 94-15 to 94-16 (2011).

10" See Radil v. Morris & Co., 103 Neb. 84, 170 N.W. 363 (1919).
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Thus, at this point, Alegent had sufficient knowledge of the
injury and was aware that medical treatment may be neces-
sary. After the initial emergency room visit, on April 27, 2010,
Clark reported to Dr. Nystrom, her treating physician, for treat-
ment. Clark missed work after the incident and attempted to
contact the person identified by Alegent to make arrangements
to receive workers’ compensation benefits for this period of
absence. Clark testified she received no response after several
attempts to reach the designated contact. Neither the designated
contact nor Alegent made arrangements to pay for Clark’s
medical care.

Three months after Clark’s initial treatment with Dr. Nystrom,
on July 30, 2010, Alegent had Dr. Gammel examine Clark’s
medical records dated both before and after the incident. After
his examination, Dr. Gammel issued an independent medical
opinion report stating that Clark had been injured and treated
by Dr. Nystrom on April 27, but that Clark had returned to
“baseline” as of May 1. This report was given to Clark’s work-
ers’ compensation caseworker. After the caseworker received
the report, Alegent did not pay for the April 27 treatment Clark
had received from Dr. Nystrom.

We find Alegent did not uphold its affirmative and con-
tinuing duty to supply medical treatment that is prompt, in
compliance with the statutory prescription on choice of doc-
tors, and adequate for Clark’s specific injury. Alegent had
sufficient notice of the incident; Clark’s initial treatment with
Dr. Nystrom, her designated treating physician; and the neces-
sity of such treatment, but did not contact Clark or return her
calls in order to cover this expense and her short absence from
work. Furthermore, after Dr. Gammel reviewed Clark’s case,
Alegent again did not make arrangements to cover Clark’s
initial treatment with Dr. Nystrom or her absence from work.
Thus, Alegent denied compensability for Clark’s injury.! Clark

1 See, e.g., West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999);
Breckle v. Hawk’s Nest, Inc., 980 S.W.2d 192 (Mo. App. 1998), overruled
on other grounds, Hampton v. Big Boy Steel Erection, 121 S.W.3d 220
(Mo. 2003); Pruteanu v. Electro Core, Inc., 847 S.W.2d 203 (Mo. App.
1993), overruled on other grounds, Hampton, supra.
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contacted Alegent almost a year later concerning payment of
a surgery to the injured area to be performed by Dr. Nystrom.
Alegent denied compensability for this medical expense after
reviewing a report from one of its own physicians, never
changing its position on Clark’s case.

Because Alegent effectively denied compensability for
Clark’s injury, Clark had a right to select her own physicians
for treatment. Thus, under § 48-120(2)(a) and rule 50(A)(6),
Clark was entitled to choose her treating physicians and sur-
geons and avoid the chain of referral under § 48-120(2)(e)
and (f) after her April 27, 2010, treatment with Dr. Nystrom.
Furthermore, as Clark’s injury was later deemed compensable
by the trial court under § 48-120(2)(a) and rule 50(A)(6),
Alegent is liable for all medical treatment of Clark’s compen-
sable injury, not only by Dr. Nystrom, but also the other physi-
cians with whom Clark chose to treat as well.

Thus, the trial court erred in not considering whether
Alegent denied compensability before denying Clark payment
for her medical treatment outside the chain of referral from
Dr. Nystrom because (1) Clark was not subject to the chain-
of-referral provisions, as Alegent denied compensability for
her injury, and (2) her injury was later found compensable by
the trial court. We reverse the final award of the trial court and
remand the cause to the trial court for a new damage award
consistent with this finding.

In light of this finding, we do not address Clark’s second
assignment of error, in which Clark claims that the trial court
erred in disallowing payment for some of her medical ben-
efits, namely, because Alegent failed to plead as an affirmative
defense that Clark violated the chain-of-referral provisions.

September 14, 2010, Emergency
Room Visit.

In her final assignment of error, Clark argues that the trial
court erred in finding that the medical treatment Clark incurred
on September 14, 2010, was not related to her April 18 work
injury. We find that this conclusion is not supported by the
evidence. Although, as the trial court noted, the record of the
September 14 emergency room visit indicates the history of
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Clark’s long-term issues with her head, neck, and shoulder
areas, it is clear from the other evidence in the record that
Clark was seeking treatment not because of her older injury,
but because of how the April 18 injury aggravated her previous
head, neck, and shoulder injury.

Less than a month before this emergency room visit, Clark
was attacked at work. The trial court held that this attack left
Clark with a compensable injury, including surgery performed
almost a year after the event. In light of this fact and the trial
court’s holding, we conclude that during her September 14,
2010, emergency room visit, Clark was explaining the history
of issues she had had in this area of her body at the time of
the September emergency room visit. Such explanation dem-
onstrated to the treating staff at the time of the September 14
emergency room visit that this area of her body had become
aggravated by the work incident that occurred less than a
month before this time. It was inconsistent for the trial court
to find that Clark’s head, neck, and shoulder areas were
injured in April 2010, requiring surgery in March 2011, but
that a September 2010 emergency room visit regarding her
head, neck, and shoulder areas, occurring between these two
events, was not related to the April 2010 incident. Thus, the
trial court was clearly wrong in finding that Clark’s treatment
on September 14 was not related to the April 18 work injury.
This treatment should also be deemed compensable by the
trial court.

We reverse the final award of the trial court and remand
the cause for a new damage award consistent with these
findings. The trial court erred in requiring chain-of-referral
proof for all medical treatment Clark received. Alegent denied
compensability for Clark’s injury, and under § 48-120(2)(a)
and rule 50(A)(6), Clark was thereby entitled to choose her
treating physicians and avoid the chain of referral under
§ 48-120(2)(e) and (f).

Furthermore, the trial court was clearly wrong in finding that
treatment on September 14, 2010, was not related to the April
18 work injury. This treatment should be deemed compensable
by the trial court.
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CONCLUSION
Accordingly, we reverse the decision of the trial court and
remand the cause for an amended final award consistent with
this opinion.
REVERSED AND REMANDED.

STATE OF NEBRASKA, APPELLEE, V.
CHAD NORMAN, APPELLANT.
824 N.W.2d 739

Filed January 18, 2013.  No. S-12-339.

1. Criminal Law: Convicted Sex Offender: Evidence. A crime that is generally
not a typical sex crime may still require registration under the Sex Offender
Registration Act if the court finds that evidence of sexual penetration or sexual
contact was present in the record.

2. Convicted Sex Offender: Appeal and Error. An appellate court will affirm a
court’s ruling that a defendant must register under the Sex Offender Registration
Act if, viewing the evidence in the light most favorable to the State, any rational
trier of fact could have found with a firm conviction that the crime involved
sexual contact.

3. [Evidence: Appeal and Error. As with any sufficiency claim, regardless whether
the evidence is direct, circumstantial, or a combination thereof, an appellate court
does not resolve conflicts in the evidence, pass on the credibility of witnesses, or
reweigh the evidence; such matters are for the finder of fact.

Appeal from the District Court for Buffalo County: Jonn P.
IcENOGLE, Judge. Affirmed.

Michael J. Synek for appellant.

Jon Bruning, Attorney General, and Nathan A. Liss for
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CONNOLLY, J.
NATURE OF CASE
Chad Norman pled no contest to third degree assault. Based
solely on the factual basis for the plea, the district court ordered
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Norman to register under the Sex Offender Registration Act
(SORA).! On Norman’s first appeal, we reversed, and remanded
for the court to consider all the evidence in the record (rather
than just the factual basis) in making its determination.? On
remand, the court found by clear and convincing evidence that
Norman’s crime involved sexual contact and again ordered
Norman to register under SORA. Because there is evidence to
support the court’s finding, we affirm.

BACKGROUND

The underlying facts are set out in detail in our earlier opin-
ion, so a summary of those facts is sufficient here. Norman
pled no contest to the third degree assault of an 11-year-old
boy, T.A.W. The State’s factual basis for the plea alleged that
Norman had touched T.A.W.’s penis and that Norman had
threatened T.A.W.’s family if he told anyone about the touch-
ing. After recitation of the factual basis, the court clarified that
the third degree assault charge was “‘based upon the threat,”””
to which the State agreed. The court accepted Norman’s plea
and found him guilty of third degree assault.*

[1] A crime that is generally not a typical sex crime, such as
third degree assault, may still require registration under SORA
if the court finds that “evidence of sexual penetration or sexual
contact . . . was present in the record.” In Norman’s case, reg-
istration under SORA was a possibility, so the court conducted
an expansive sentencing hearing. Both the State and Norman
offered evidence at the hearing, which consisted primarily of
police reports and deposition testimony. Norman also testified
at the sentencing hearing. He denied ever sexually abusing
T.A.W. and stated that there had “‘never been any contact
between me and him.’”*

! Neb. Rev. Stat. §§ 29-4001 to 29-4014 (Reissue 2008 & Cum. Supp.
2012).

2 State v. Norman, 282 Neb. 990, 808 N.W.2d 48 (2012).

3 Id. at 993, 808 N.W.2d at 54.

4 See Norman, supra note 2.

5§ 29-4003(1)(b)(i)(B).

% Norman, supra note 2, 282 Neb. at 995, 808 N.W.2d at 54.
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But the court ordered Norman to register under SORA,
implicitly finding that Norman’s crime involved either sexual
penetration or sexual contact. The court seemingly ignored
the evidence offered because the court explicitly noted that it
based its ruling “‘solely’” upon the factual basis for the plea.’

On appeal, we determined that Norman had not received
due process. We noted that due process required both notice
and a meaningful opportunity to be heard. Although Norman
had received notice and the court had held an evidentiary
hearing, we reasoned that Norman had not received a mean-
ingful opportunity to be heard because the court’s ruling was
based solely on the factual basis for the plea.® We concluded
that “a meaningful hearing requires consideration of evidence
at the hearing as well as the factual basis and the presentence
report.” We remanded the cause for the court to consider all
the evidence in the record and determine whether Norman’s
crime involved sexual penetration or sexual contact. We
also concluded that the State had the burden of proving
sexual penetration or sexual contact by clear and convinc-
ing evidence."

On remand, the court summarized our holding and then
reviewed the evidence in the record. This included the factual
basis, the presentence report, Norman’s testimony, and the
exhibits received at the evidentiary hearing. Those exhibits
were the relevant police reports, the transcript of a juvenile
proceeding involving T.A.W., a letter from Norman’s employer
to the court, and deposition testimony from both T.A.W. and
his mother. The court ultimately found, by clear and convinc-
ing evidence, that Norman’s crime involved sexual contact
with T.A.W.

ASSIGNMENT OF ERROR
Norman alleges, consolidated and restated, that the district
court erred in finding by clear and convincing evidence that

7 See id. at 996, 808 N.W.2d at 56.
8 See Norman, supra note 2.
° Id. at 1009, 808 N.W.2d at 64.

10 See Norman, supra note 2.
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his crime involved sexual contact and ordering him to register
under SORA.

STANDARD OF REVIEW

As both parties recognize, we have not previously stated our
standard of review for reviewing a district court’s finding of
sexual contact in a SORA registration hearing. But although
this is an issue of first impression, our existing case law pro-
vides some guidance.

State v. Hamilton" involved an analogous situation. There,
the judge made the factual determination that the defendant’s
crime was an “‘aggravated offense’” under SORA and ordered
the defendant to submit to lifetime registration. We concluded,
as we did in Norman,"” that the judge’s finding could be based
on “information contained in the record, including the factual
basis for a plea-based conviction and information contained in
the presentence report.”'®* And although we did not explicitly
state our standard of review for evaluating that finding, we
concluded that the record “support[ed]” the court’s finding.'
So we essentially reviewed the court’s finding as a question of
the sufficiency of the evidence.

In State v. Kofoed,” we reviewed a court’s finding under
Neb. Rev. Stat. § 27-404(3) (Reissue 2008) that the defendant
had committed an uncharged, extrinsic crime. Just like here,
the State had the burden of proving that fact by clear and con-
vincing evidence. We reviewed the finding as an “insufficient
evidence claim[],”"® and analogized it to that of reviewing the
sufficiency of the evidence to support a conviction. But we
also recognized that the State’s burden in a hearing pursuant to
§ 27-404(3) was proof by clear and convincing evidence rather
than proof beyond a reasonable doubt. So we concluded that
we would affirm the court’s finding “if, viewing the evidence

" State v. Hamilton, 277 Neb. 593, 594, 763 N.W.2d 731, 733 (2009).
12 See Norman, supra note 2.

3 Hamilton, supra note 11, 277 Neb. at 602, 763 N.W.2d at 738.

4 1d.

15 State v. Kofoed, 283 Neb. 767, 817 N.W.2d 225 (2012).

16 Id. at 771, 817 N.W.2d at 231.
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in the light most favorable to the prosecution, any rational trier
of fact could have found with a firm conviction the essential
elements of the uncharged crime.”!’

[2,3] These types of factual findings under SORA, as seen
in Hamilton, are reviewed under a sufficiency-of-the-evidence
type of standard of review. And like in Kofoed, here the State
was required to prove the existence of a fact (sexual contact)
by clear and convincing evidence. So we conclude that a
similar standard of review should apply to a court’s finding of
sexual contact in a SORA registration hearing. We hold that we
will affirm a court’s ruling that a defendant must register under
SORA if, viewing the evidence in the light most favorable to
the State, any rational trier of fact could have found with a
firm conviction that the crime involved sexual contact. And, as
with any sufficiency claim, regardless “whether the evidence
is direct, circumstantial, or a combination thereof . . . we do
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact.”'®

ANALYSIS

Norman argues that the State failed to meet its burden to
prove sexual contact by clear and convincing evidence and that
the court’s reasoning in support of its finding was unpersua-
sive. Although this is a close case, our standard of review is a
deferential one, and there is evidence in the record to support
the court’s finding.

Neb. Rev. Stat. § 28-318 (Reissue 2008) defines the term
“sexual contact” in part as follows:

(5) Sexual contact means the intentional touching of
the victim’s sexual or intimate parts or the intentional
touching of the victim’s clothing covering the immedi-
ate area of the victim’s sexual or intimate parts. Sexual
contact shall also mean the touching by the victim of the
actor’s sexual or intimate parts or the clothing covering
the immediate area of the actor’s sexual or intimate parts

7 1d.
8 1d.
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when such touching is intentionally caused by the actor.
Sexual contact shall include only such conduct which
can be reasonably construed as being for the purpose of
sexual arousal or gratification of either party.

In the court’s order following remand, it summarized
the evidence, which included the factual basis, the presen-
tence report, the police reports, deposition testimony, and
Norman’s testimony. The record showed that T.A.W. alleged
that Norman had touched T.A.W.’s penis. Although T.A.W.
never appeared in person before the court, the court con-
cluded that T.A.W. had not been coached and noted that
T.A.W. had “essentially testified consistently and without
substantial or meaningful conflict” throughout his “prolonged
deposition.” And the court reasoned that the evidence of sex-
ual encounters between T.A.W. and other children was “not
inconsistent with a child being abused.” The court concluded
that the State had met its burden and ordered Norman to reg-
ister under SORA.

Norman obviously takes issue with this finding. Norman
argues that the evidence was contradictory and insufficient
to find that Norman’s crime involved sexual contact and that
parts of T A-W.’s story simply did not make sense. Norman
also argues that the court’s reasoning was flawed. Specifically,
Norman argues that the court improperly emphasized T.A.W.’s
sexual encounters with other children and Norman’s show-
ing lingerie catalogs to T.A.W. Norman also claims that the
court gave insufficient weight to the police officer’s initial
suspicion that T.A.W. had been coached and that the court
incorrectly determined that T.A.W.’s deposition testimony was
consistent. Finally, Norman claims that the court incorrectly
relied on the factual basis for the plea and parts of the presen-
tence investigation, and argues that the court could not find
T.A.W. credible because T.A.W. never appeared before the
court in person.

Norman is asking us to reweigh the evidence and find in
his favor. But under our standard of review, we do not resolve
conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence. Instead, the question is only whether
a rational trier of fact, viewing the evidence in a light most
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favorable to the State, could have found with a firm conviction
that the crime involved sexual contact. It could.

We noted in Norman that on remand, the court should con-
sider the factual basis, presentence report, and the evidence in
the record in determining whether sexual contact occurred."
Here, the State’s factual basis obviously supported the court’s
finding because the factual basis alleged that Norman had
touched T.A.W.’s penis. The presentence report also supported
the court’s finding. As part of the presentence investigation,
the court ordered Norman to participate in a psychological and
sex offender evaluation. Although the court determined that
the resulting report essentially “offer[ed] no significant infor-
mation or diagnosis concerning any aberrant sexual behaviors
of [Norman],” the report shows otherwise. Specifically, the
report concluded that Norman’s test “results raise a red flag
regarding his sexual interest in children. [Norman] needs to
have Sex Offender therapy to address these concerns.” So
both the factual basis and the presentence report supported the
court’s finding.

The evidentiary exhibits also provided support for the
court’s finding. Exhibit 2 contains numerous police reports
related to T.A.W.’s allegations against Norman. Those reports
document the police investigation, including the interviews
of T.A.W., his mother, and T.A.W.’s counselor. They note
that T.A.W. told several people, including police officers,
that Norman had inappropriately touched him. It is true, as
Norman notes, that an investigating police officer was initially
concerned that T.A.W. had been coached. But we reiterate
that our standard of review requires us to view the evidence
in the light most favorable to the State. This was the only
evidence that T.A.W. might have been coached. And this did
not stop law enforcement from continuing the investigation
and eventually arresting Norman, which would indicate that
coaching was ruled out as a possibility. Furthermore, this
same officer reported that T.A.W.’s counselor, among others,
later explained that T.A.W. was uncomfortable speaking with
men. This could explain T.A.W.’s looking toward his mother

19 See Norman, supra note 2.
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at the initial interview, which is apparently what the district
court concluded.

The record contains T.A.W.’s deposition testimony. After
reading the deposition, we agree with the district court that
T.A.W. “essentially testified consistently and without sub-
stantial or meaningful conflict” throughout the deposition.
We recognize that the deposition contains some inconsisten-
cies, but T.A.W. always maintained that Norman had inap-
propriately touched him, and T.A.W. never wavered on that
point at any time during the investigation or prosecution.
Furthermore, the inconsistencies in T.A.W.’s deposition are
relatively minor and may be explained by the time that had
elapsed since the alleged incidents, T.A.W.’s age and situa-
tion, and the length of the deposition. We conclude that this
evidence, when taken together, could lead a rational trier of
fact to have found with a firm conviction that Norman’s crime
involved sexual contact.

We express one final note on the issue of credibility. Both
Norman and the State, at oral argument, characterized the dis-
pute as one coming down to credibility —T.A.W.’s allegations
against Norman’s denials. This case was a bit unique, however,
because T.A.W. never testified in person before the court, and
so one could argue that the court could not make a credibility
determination about T.A.W. Or, at least, we would not neces-
sarily be required to defer to such a credibility determina-
tion because the court had the same evidence before it as we
do—that being a cold record. But Norman did testify in person
before the court, and he denied any inappropriate touching of
T.A.W. The court’s finding that sexual contact occurred dem-
onstrated that the court did not find Norman to be credible, and
that determination is entitled to deference under our standard
of review.

CONCLUSION
The court weighed the evidence and found by clear and
convincing evidence that Norman’s crime involved sexual con-
tact. We conclude that the evidence supported that finding and
affirm the court’s order requiring Norman to register under
SORA.
AFFIRMED.
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1. Motions to Dismiss: Appeal and Error. A district court’s grant of a motion to
dismiss is reviewed de novo.

2. Motions to Dismiss: Pleadings: Appeal and Error. When reviewing an order
dismissing a complaint, the appellate court accepts as true all facts which are
well pled and the proper and reasonable inferences of law and fact which may be
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3. Attorney Fees: Equity. The common fund doctrine provides that an attorney
who renders services in recovering or preserving a fund, in which a number of
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HEeavican, C.J.
INTRODUCTION
The law firm of Walentine, O’Toole, McQuillan & Gordon,
L.L.P. (Walentine), filed a complaint seeking attorney fees
from Midwest Neurosurgery, P.C. (Midwest), under the com-
mon fund doctrine. Midwest filed a motion to dismiss, which
was granted. Walentine appeals.

FACTUAL BACKGROUND
Walentine represented Alan Thompson in a workers’ com-
pensation action against Thompson’s employer. Following a
trial, Thompson was awarded compensation, including medical
expenses incurred by Thompson with Midwest, in the amount
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of $33,011.20. Thompson’s employer paid the sums owed to
Midwest per the award.

Subsequently, Walentine filed a complaint against Midwest
asserting that under the common fund doctrine, Walentine
was entitled to an attorney fee from Midwest. Midwest filed
a motion to dismiss under Neb. Ct. R. Pldg. § 6-1112(b)(2),
asserting that Walentine’s complaint was barred by Neb. Rev.
Stat. § 48-125 (Cum. Supp. 2012). Following a hearing, the
district court dismissed Walentine’s complaint. Walentine
appeals. We affirm.

ASSIGNMENTS OF ERROR
On appeal, Walentine assigns, restated and consolidated, that
the district court erred in (1) applying § 48-125, a statute deal-
ing with the Workers’ Compensation Court, to an action in the
district court, and (2) finding that Walentine was not permit-
ted to recover attorney fees from Midwest under the common
fund doctrine.

STANDARD OF REVIEW
[1,2] A district court’s grant of a motion to dismiss is
reviewed de novo.! When reviewing an order dismissing a
complaint, the appellate court accepts as true all facts which
are well pled and the proper and reasonable inferences of law
and fact which may be drawn therefrom, but not the plaintiff’s
conclusion.?

ANALYSIS
On appeal, Walentine argues generally that it was entitled to
attorney fees from Midwest under the common fund doctrine
and that § 48-125 has no application, because this was not an
action brought in the Workers” Compensation Court.
[3] The common fund doctrine provides:
“‘An attorney who renders services in recovering or pre-
serving a fund, in which a number of persons are inter-
ested, may in equity be allowed his compensation out of

' See Central Neb. Pub. Power v. Jeffrey Lake Dev., 282 Neb. 762, 810
N.W.2d 144 (2011).

2 See id.
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the whole fund, only where his services are rendered on

behalf of, and are a benefit to, the common fund.””
Walentine argues that this doctrine is applicable in this
case because it was through its representation of Thompson
before the Workers’ Compensation Court that an award was
entered allowing Midwest recovery on the amounts owed
by Thompson.

Midwest, however, argues that the common fund doctrine
does not provide relief to Walentine in this situation, and
instead contends that Walentine is not entitled to fees as a
result of § 48-125(2)(a). That subsection provides:

Whenever the employer refuses payment of compensa-
tion or medical payments subject to section 48-120, or
when the employer neglects to pay compensation for
thirty days after injury or neglects to pay medical pay-
ments subject to such section after thirty days’ notice has
been given of the obligation for medical payments, and
proceedings are held before the compensation court, a
reasonable attorney’s fee shall be allowed the employee
by the compensation court in all cases when the employee
receives an award. Attorney’s fees allowed shall not be
deducted from the amounts ordered to be paid for medi-
cal services nor shall attorney’s fees be charged to the
medical providers.
(Emphasis supplied.)

We recognize that § 48-125(2)(a) is part of the Nebraska
Workers’ Compensation Act and that Walentine brought this
action in district court. But the last sentence of § 48-125(2)(a)
plainly states that attorney fees may not be deducted from any
amount ordered to be paid for medical services and that medi-
cal providers shall not be charged for attorney fees. Walentine
cannot do an end run around this prohibition simply by instead
filing its action for attorney fees in district court.

Nor is this an unfair result. Under the first part of
§ 48-125(2)(a), “a reasonable attorney’s fee shall be allowed
the employee by the compensation court.” Thus, Walentine

3 Kindred v. City of Omaha Emp. Ret. Sys., 252 Neb. 658, 662, 564 N.W.2d
592, 595 (1997).
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would be entitled to recover from the injured employee’s
employer an attorney fee for work done on the injured employ-
ee’s behalf.

Furthermore, policy considerations support this conclusion.
If one could recover fees from medical providers in dis-
trict court, such could provide an incentive for attorneys to
file for fees there instead of asking for fees in the Workers’
Compensation Court. This would be of particular concern in
situations that, for whatever reason, counsel felt the Workers’
Compensation Court might not be receptive to its claim,
but also where the Workers” Compensation Court declined
to award fees or did not award the amount of fees sought by
counsel. There is also a concern, as expressed by Midwest, that
medical providers would decline to provide services to work-
ers’ compensation claimants for fear that the provider would
later be hauled into district court by claimant’s counsel’s
demand for fees.

In addition to arguing that § 48-125 is simply inapplicable
in its district court action because it is a workers’ compensa-
tion statute, Walentine also contends that in Kaiman v. Mercy
Midlands Medical & Dental Plan,* the Nebraska Court of
Appeals concluded that the common fund doctrine was appli-
cable to situations such as the one presented here and that the
district court erred in finding otherwise.

In Kaiman, the attorney of an injured employee brought an
action in district court for the recovery of attorney fees from
his client’s health care insurer. The Court of Appeals first noted
that there was no reason for the common fund doctrine to not
apply. The Court of Appeals then held that because the insurer
could not have been made a party in the underlying action in
order to obtain fee sharing, fundamental due process required
that the insurer, or any other potential fee sharer, should have
a forum in which to be heard on whether it should be required
to share in the payment of attorney fees. As such, the district
court action was permissible.

4 Kaiman v. Mercy Midlands Medical & Dental Plan, 1 Neb. App. 148, 491
N.W.2d 356 (1992).
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We agree with Walentine that the district court erred inso-
far as it concluded that Kaiman was inapplicable because it
was decided prior to the enactment of the last sentence of
§ 48-125, which the district court stated occurred in 2011.
In fact, Kaiman was decided on May 19, 1992. And con-
trary to the district court’s decision, the relevant language of
§ 48-125 was enacted that same year.> But we nevertheless
find Kaiman inapplicable.

While the relevant language of § 48-125 was enacted
in 1992, it was not passed with an emergency clause® and
thus was not effective at the time of the Kaiman decision.’
And there is no indication from the Kaiman opinion that
the Court of Appeals was aware of this new language when
it issued its decision in Kaiman. To the extent that Kaiman
might suggest that the common fund doctrine is available to
attorneys’ seeking fees from parties providing “medical serv-
ices” or to “medical providers” as envisioned by § 48-125, it
is disapproved.

We conclude that the plain language of the last sentence of
§ 48-125(2)(a) prohibits the charging of attorney fees against
medical providers in Workers” Compensation Court. We decline
to apply the common fund doctrine to allow Walentine a fee
from Midwest from the district court when it would not be
entitled to such a fee from the Workers’ Compensation Court.
We therefore affirm the decision of the district court dismissing
Walentine’s complaint.

CONCLUSION
The decision of the district court is affirmed.
AFFIRMED.
MILLER-LERMAN, J., not participating.

31992 Neb. Laws, L.B. 360.
ld.

7 See, Neb. Const. art. III, § 27; Legislative Journal, 92d Leg., 2d Sess.
2242-43 (Apr. 14, 1992).
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. JAMES C. UNDERHILL, RESPONDENT.
825 N.W.2d 423

Filed January 18, 2013. No. S-12-987.
Original action. Judgment of suspension.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

PER CuURIAM.
INTRODUCTION

The Counsel for Discipline of the Nebraska Supreme Court,
relator, has filed a motion for reciprocal discipline against
James C. Underhill, respondent. We grant the motion for recip-
rocal discipline and impose the same discipline as the Colorado
Supreme Court, which we understand to be 9 months of sus-
pension effective November 5, 2012, followed by 2 years of
probation, followed by 3 months 1 day of suspension if proba-
tion is not successful.

FACTS

Respondent was admitted to the practice of law in the
State of Nebraska on December 21, 1982. Respondent was
also admitted to the practice of law in the State of Colorado.
Respondent’s conditional admission filed on September 28,
2012, with the Colorado Supreme Court and accepted on
October 1, generally stipulates to trust account violations
and neglect of client matters. On October 1, the Colorado
Supreme Court entered an order, which stated that respondent
is “SUSPENDED from the practice of law for a period of
ONE YEAR AND ONE DAY, WITH NINE MONTHS TO
BE SERVED AND THREE MONTHS AND ONE DAY
TO BE STAYED upon the successful completion of a TWO-
YEAR period of probation . . . .” The order stated that
the effective date of the suspension was November 5, 2012.
On October 15, respondent reported the suspension by the
Colorado Supreme Court to the Nebraska Supreme Court’s
Counsel for Discipline.
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On October 23, 2012, the Counsel for Discipline filed a
motion for reciprocal discipline pursuant to Neb. Ct. R. § 3-321
of the disciplinary rules. On October 31, we entered an order
to show cause as to why we should not impose reciprocal dis-
cipline. On November 8, respondent responded to the order to
show cause in which he requested that we enter an order with
the same conclusion date as set forth in the suspension order
by the Colorado Supreme Court. The Counsel for Discipline
did not respond to the order to show cause.

ANALYSIS

The basic issues in a disciplinary proceeding against an
attorney are whether discipline should be imposed and, if so,
the type of discipline appropriate under the circumstances.
State ex rel. Counsel for Dis. v. Murphy, 283 Neb. 982, 814
N.W.2d 107 (2012). In a reciprocal discipline proceeding, a
judicial determination of attorney misconduct in one jurisdic-
tion is generally conclusive proof of guilt and is not subject to
relitigation in the second jurisdiction. /d. Based on the record
before us, we find that respondent is guilty of misconduct.

Neb. Ct. R. § 3-304 of the disciplinary rules provides that
the following may be considered as discipline for attorney
misconduct:

(A) Misconduct shall be grounds for:

(1) Disbarment by the Court; or

(2) Suspension by the Court; or

(3) Probation by the Court in lieu of or subsequent to
suspension, on such terms as the Court may designate; or

(4) Censure and reprimand by the Court; or

(5) Temporary suspension by the Court; or

(6) Private reprimand by the Committee on Inquiry or
Disciplinary Review Board.

(B) The Court may, in its discretion, impose one or
more of the disciplinary sanctions set forth above.

Section 3-321 of the disciplinary rules provides in part:

(A) Upon being disciplined in another jurisdiction, a
member shall promptly inform the Counsel for Discipline
of the discipline imposed. Upon receipt by the Court of
appropriate notice that a member has been disciplined in
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another jurisdiction, the Court may enter an order impos-
ing the identical discipline, or greater or lesser discipline
as the Court deems appropriate, or, in its discretion, sus-
pend the member pending the imposition of final disci-
pline in such other jurisdiction.

In imposing attorney discipline, we evaluate each case in
light of its particular facts and circumstances. State ex rel.
Counsel for Dis. v. Walocha, 283 Neb. 474, 811 N.W.2d 174
(2012). In his response to our order to show cause, respond-
ent requests that we enter an order with the same conclu-
sion date as set forth in the Colorado suspension order. The
October 1, 2012, order of the Colorado Supreme Court stated
that respondent is “SUSPENDED from the practice of law
for a period of ONE YEAR AND ONE DAY, WITH NINE
MONTHS TO BE SERVED AND THREE MONTHS AND
ONE DAY TO BE STAYED upon the successful comple-
tion of a TWO-YEAR period of probation . . . .” The order
further stated that the effective date of the suspension was
November 5, 2012. We understand this to mean respondent
is disciplined to 9 months of suspension to be served from
November 5, 2012, followed by 2 years of probation, followed
by 3 months 1 day of suspension if probation is not success-
ful. Our understanding controls the discipline imposed in this
case. Therefore, we grant the motion for reciprocal discipline
and impose the same discipline as imposed by the Colorado
Supreme Court, according to our understanding as set forth
above, to run concurrently with the discipline imposed by the
Colorado Supreme Court.

CONCLUSION

The motion for reciprocal discipline is granted. It is the judg-
ment of this court that respondent should be and is disciplined
to 9 months of suspension to be served from November 5,
2012, followed by 2 years of probation, followed by 3 months
1 day of suspension if probation is not successful. Respondent
shall comply with Neb. Ct. R. § 3-316, and upon failure to do
s0, he shall be subject to punishment for contempt of this court.
He is also directed to pay costs and expenses in accordance
with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 2007) and
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Neb. Ct. R. §§ 3-310(P) and 3-323(B) of the disciplinary rules
within 60 days after an order imposing costs and expenses, if
any, is entered by this court.

JUDGMENT OF SUSPENSION.

STATE OF NEBRASKA, APPELLEE, V.
Travis T. MITCHELL, APPELLANT.
825 N.W.2d 429

Filed January 25, 2013. No. S-11-407.

1. Sentences: Prior Convictions: Appeal and Error. A sentencing court’s deter-
mination concerning the constitutional validity of a prior plea-based conviction,
used for enhancement of a penalty for a subsequent conviction, will be upheld on
appeal unless the sentencing court’s determination is clearly erroneous.

Petition for further review from the Court of Appeals,
InBoDY, Chief Judge, and Moore and PIrTLE, Judges, on appeal
thereto from the District Court for Lancaster County, STEVEN
D. Burns, Judge. Judgment of Court of Appeals reversed, and
cause remanded with directions.

Dennis R. Keefe, Lancaster County Public Defender, and
Robert G. Hays for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

HEeavican, C.J., WRIGHT, CoNNOLLY, STEPHAN, McCORMACK,
MIiLLER-LERMAN, and CASSEL, JJ.

WRIGHT, J.
NATURE OF CASE

Travis T. Mitchell was charged with driving under the influ-
ence (DUI), fourth offense; no valid registration; and no proof
of insurance. A jury found him guilty of DUI but acquitted him
of the other two charges. The Lancaster County District Court
determined that a conviction for driving while ability impaired
(DWAI) in Colorado could be used to enhance Mitchell’s
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current DUI offense. He was sentenced to 3 to 5 years’ impris-
onment, and his license was revoked for 15 years.

Mitchell appealed to the Nebraska Court of Appeals, alleg-
ing his DWAI conviction could not be used to enhance the
penalty in this case. The Court of Appeals affirmed the judg-
ment of the district court in State v. Mitchell, 19 Neb. App.
801, 820 N.W.2d 75 (2012). We granted Mitchell’s petition for
further review.

SCOPE OF REVIEW
[1] A sentencing court’s determination concerning the con-
stitutional validity of a prior plea-based conviction, used for
enhancement of a penalty for a subsequent conviction, will be
upheld on appeal unless the sentencing court’s determination
is clearly erroneous. State v. Garcia, 281 Neb. 1, 792 N.W.2d
882 (2011).

FACTS

On May 2, 2010, Mitchell was involved in a traffic acci-
dent near 70th and Dudley Streets in Lincoln, Nebraska. Sgt.
Grant Richards of the Lincoln Police Department testified
that he was traveling north on 70th Street and observed a
vehicle on the west side of the street that was suspended on
the guide wire that supported a utility pole. Richards observed
Mitchell jump out of the driver’s door of the vehicle. While
talking with Mitchell, Richards smelled the odor of alcohol on
Mitchell’s breath. Richards suspected that Mitchell was under
the influence of alcohol. Richards turned Mitchell over to the
investigating police officer who had arrived at the scene a few
minutes after Richards.

The police officer administered a horizontal gaze nystagmus
test and a preliminary breath test. Mitchell was arrested and
transported to the detoxification center, where his blood alco-
hol content was determined to be .103 grams of alcohol per
210 liters of breath.

On August 4, 2010, an information was filed in Lancaster
County District Court charging Mitchell with DUI, fourth
offense, a Class IIIA felony, in violation of Neb. Rev. Stat.
§§ 60-6,196 (Reissue 2010) and 60-6,197.03(7) (Supp. 2009).
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He was also charged with having no valid registration or proof
of insurance. Mitchell was convicted of DUI but was acquitted
of the other charges.

An enhancement hearing was held on April 18, 2011. At the
hearing, the State offered three exhibits as evidence of prior
convictions. One of the exhibits involved a Colorado convic-
tion. Mitchell objected to this exhibit, and the district court
continued the hearing. On April 27, the court issued an order
finding that Mitchell had three prior convictions for enhance-
ment purposes under Neb. Rev. Stat. § 60-6,197.02(1)(a)(i)(C)
(Reissue 2010). The court found that the State had met its
burden to establish a prima facie case that “conviction under
Colorado’s DWAI law could also be a conviction under
Nebraska’s DUI law.”

In addition to its DWAI statute, Colorado also has a DUI
statute. See Colo. Rev. Stat. Ann. § 42-4-1301(1)(f) and (g)
(West 2012). In Colorado, the distinction between DWAI
and DUI is that DWAI requires that “a person has consumed

alcohol . . . that affects the person to the slightest degree so
that the person is less able than the person ordinarily would
have been . . . to exercise clear judgment, sufficient physi-

cal control, or due care in the safe operation of a vehicle.”
§ 42-4-1301(1)(g). DUI requires that “the person is substan-
tially incapable . . . to exercise clear judgment, sufficient
physical control, or due care in the safe operation of a vehi-
cle.” § 42-4-1301(1)(f).

Under Colorado’s statutory scheme, blood alcohol content
raises various permissible inferences. A blood alcohol content
between .05 and .08 raises a permissible inference of DWALI.
§ 42-4-1301(6)(a)(II). A blood alcohol content of .08 or above
raises a permissible inference of DUI. § 42-4-1301(6)(a)(III).
Under Nebraska’s statutory scheme, the requirements for DUI
can be met in two different ways. Driving with a blood alco-
hol content of .08 or above results in a DUI regardless of
the driver’s level of impairment. § 60-6,196(1)(b) and (c). A
defendant also commits DUI in Nebraska by driving “[w]hile
under the influence of alcoholic liquor . .. .,” § 60-6,196(1)(a),
which requires impairment to an appreciable degree. See State
v. Batts, 233 Neb. 776, 448 N.W.2d 136 (1989).
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In the case at bar, the district court considered the offense of
DWALI in Colorado to determine if it could establish a DUI in
Nebraska. The court reasoned that because there was an upper
blood alcohol limit of .08 for the offense of DWALI, a conviction
for DWAI based on blood alcohol content would not be a DUI
conviction in Nebraska. However, because DWAI may also be
proved by evidence that the person was affected by alcohol to
the slightest degree and there is no upper limit on the degree
to which a person may be affected, the court concluded that a
defendant could be more than slightly affected by alcohol and
still be convicted of DWAI in Colorado. It reasoned that if the
defendant was affected to an appreciable degree, the defendant
could be convicted of DUI in Nebraska.

The district court determined that the exhibit regarding
Mitchell’s conviction in Colorado indicated he was more than
slightly affected by alcohol. (His vehicle drifted and jerked on
the road, his eyes were bloodshot, his speech was slurred, and
he was unable to satisfactorily perform field sobriety tests.)
The court concluded the record could be viewed as establishing
that Mitchell was affected to an appreciable degree. Therefore,
the State had established a prima facie case that the conviction
under Colorado’s DWAI law could also be a conviction under
Nebraska’s DUI law.

On appeal, Mitchell claimed that the district court erred in
finding that his prior Colorado conviction for DWAI could be
used to enhance the penalty for DUI. The Court of Appeals
agreed with the district court’s analysis that a conviction for
DWALI based on blood alcohol content would not satisfy the
requirements of a Nebraska DUI. We point out that the record
did not contain Mitchell’s blood alcohol content related to
the DWALI conviction because he had successfully suppressed
that evidence.

The Court of Appeals next considered whether a showing
that a defendant was affected to more than the “‘slightest
degree’” could qualify as a DUI in Nebraska. State v. Mitchell,
19 Neb. App. 801, 806, 820 N.W.2d 75, 80 (2012). It found
that a defendant could be more than “slightly affected” by
alcohol and be convicted of DWAI in Colorado and that if
the impairment rose to an “appreciable degree,” the defendant
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could be convicted under Nebraska’s DUI law. Id. “The facts
indicate [Mitchell] could have been affected to more than the
slightest degree or to the level of appreciable impairment.”
Id. Tt concluded that the State presented a prima facie case by
showing the prior DWAI conviction in Colorado could have
been a violation of § 60-6,196 had the incident occurred in
Nebraska. The burden then shifted to Mitchell to establish that
the facts supporting the Colorado DWAI would not support a
conviction under Nebraska’s DUI statute.

Mitchell had two prior DUI convictions in Nebraska that
were undisputed for purposes of enhancement. The Court
of Appeals found that Mitchell’s conviction for DWAI in
Colorado qualified as a prior conviction under Nebraska stat-
utes and that, therefore, Mitchell had three prior convictions
for enhancement purposes. It affirmed the judgment of the
district court.

ASSIGNMENT OF ERROR
Mitchell assigns, restated, that the Court of Appeals erred in
concluding that his Colorado DWAI conviction could be used
to enhance the penalty for DUI.

ANALYSIS

At the time of Mitchell’s enhancement hearing, a conviction
under a law of another state for a violation committed within a
12-year period prior to the offense for which the sentence was
being imposed could be used to enhance the penalty for DUI
if, at the time of the conviction under the law of such other
state, the offense for which the person was convicted would
have been a violation of § 60-6,196. See § 60-6,197.02(1).
The issue presented is whether Mitchell’s conviction for DWAI
in Colorado can be used to enhance his conviction to fourth-
offense DUI in Nebraska. A sentencing court’s determination
concerning the constitutional validity of a prior plea-based
conviction, used for enhancement of a penalty for a subsequent
conviction, will be upheld on appeal unless the sentencing
court’s determination is clearly erroneous. State v. Garcia, 281
Neb. 1, 792 N.W.2d 882 (2011).
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In his argument against enhancement, Mitchell relies upon
Garcia, in which an officer stopped Leopoldo J. Garcia after
observing him driving erratically in a car dealership parking
lot after business hours and then colliding with a light pole.
Garcia was convicted of DUI following a bench trial on stipu-
lated facts.

An enhancement hearing was held to determine whether
Garcia’s sentence would reflect the DUI as his third offense.
Garcia objected to the admission of two prior California DUI
convictions. He claimed that the State had not shown the
prior convictions would have been violations of § 60-6,196.
California DUI laws applied anywhere in the state, while in
Nebraska, they applied only to highways and private property
open to public access. The trial court admitted the California
convictions. Garcia was convicted of DUI (third offense), and
he appealed.

On appeal, Garcia argued that the State was required to
establish that his convictions in California occurred on pub-
lic property. The record of the California convictions did not
reflect that particular fact.

The State claimed that by presenting certified copies of the
prior convictions and establishing that those convictions were
counseled, it made a prima facie case for enhancement and
that the burden then shifted to Garcia to show why the prior
offenses would not qualify as a prior offense under Nebraska
law. We stated that under § 60-6,197.02, “[i]t is understood
that the prior conviction must be for the offense of DUI. But
we do not read § 60-6,197.02 as placing upon the State the
initial burden of showing a substantial similarity of every
element of the respective DUI laws . . . .” Garcia, 281 Neb.
at 9, 792 N.W.2d at 889. We held that the prosecution had
presented prima facie evidence of Garcia’s prior conviction
by presenting a certified copy of his California DUI convic-
tions, which the State demonstrated were counseled. The bur-
den then shifted to Garcia to produce evidence rebutting the
statutory presumption that those documents did not reflect that
an “‘offense for which the person was convicted would have
been a violation of [§] 60-6,196.” Garcia, 281 Neb. at 13,
792 N.W.2d at 892.
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We expressly pointed out in Garcia that in order to use the
out-of-state conviction for enhancement, the prior conviction
must be for the offense of DUI. We did not read § 60-6,197.02
“as placing upon the State the initial burden of showing a
substantial similarity of every element of the respective DUI
laws.” Garcia, 281 Neb. at 9, 792 N.W.2d at 889. When the
prosecution presented evidence of Garcia’s prior counseled
convictions, the burden then shifted to Garcia.

Mitchell argues that the State has never satisfied its bur-
den to provide prima facie evidence of a prior conviction in
Colorado because “[i]t is understood that the prior conviction
must be for the offense of DUL.” See id. We agree.

Both the district court and the Court of Appeals recognized
that Nebraska’s “any appreciable degree” requirement for DUI
was higher than Colorado’s “slightest degree” requirement for
DWAL. See State v. Mitchell, 19 Neb. App. 801, 820 N.W.2d 75
(2012). However, because an individual impaired to an appre-
ciable degree was also impaired to the slightest degree, both
courts concluded that it was possible for a person to receive a
DUI in Nebraska for acts that constituted a DWAI in Colorado.
In their analysis, both courts looked at the facts incident to
Mitchell’s arrest and conviction in Colorado.

This analysis is incorrect. Mitchell pled guilty to the charge
of DWAI. The theoretical possibility that a defendant’s con-
viction for DWAI could have satisfied the Nebraska elements
for DUI is not enough. The prior out-of-state conviction must
be for the offense of DUI. State v. Garcia, 281 Neb. 1, 792
N.W.2d 882 (2011).

Mitchell’s conviction of DWAI was a determination that
his conduct met the minimum requirement for violation of the
DWALI statute. His conviction meant that he was impaired to
the slightest degree. The conviction made no other determina-
tion of Mitchell’s impairment. To enhance Mitchell’s penalty
for DUI because the facts of his arrest and conviction in
Colorado could support the higher requirement for a Nebraska
DUI is to enhance Mitchell’s penalty based on a crime for
which he was never convicted. Hence, it is the conviction for
DWAI, not the record of a defendant’s conduct at the time
of the arrest, that is relevant to our analysis. Arguably, if
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the threshold requirement for a DWAI was impairment to an
appreciable degree, then a DWALI could be a DUI in Nebraska.
However, it would still not conform to the requirement that the
out-of-state conviction must be for DUI.

Colorado’s statutes make a distinction between DWAI and
DUI. The minimum threshold for proving a DWAI based
on impairment in Colorado is impairment to the slightest
degree. § 42-4-1301(1)(g). Impairment to the slightest degree
cannot result in a conviction for DUI in Nebraska, which
requires a showing of impairment to an appreciable degree.
See, § 60-6,196; State v. Batts, 233 Neb. 776, 448 N.W.2d
136 (1989). Because the threshold for proving a DWAI in
Colorado based on the level of impairment (slightest degree)
is lower than the threshold for proving DUI based on the level
of impairment (appreciable degree) in Nebraska, we cannot
conclude that a conviction for DWAI based on impairment in
Colorado would have been a conviction for DUI in Nebraska.
Mitchell’s conviction for DWAI does not meet the requirement
set forth in Garcia, supra, that the out-of-state conviction be
for DUI.

Mitchell pled guilty to DWAI in Colorado. While the evi-
dence surrounding his arrest might show that Mitchell was
more than slightly impaired, an enhancement is not proper
simply because Mitchell’s behavior could have resulted in
a DUI conviction in Nebraska. For enhancement, the court
examines the authenticated or certified copy of the prior
conviction and whether the conviction was counseled. See
Garcia, supra.

In the case at bar, the State did not present a prima facie case
for enhancement because Mitchell was convicted of DWAI in
Colorado and “the prior conviction must be for the offense of
DUI.” See Garcia, 281 Neb. at 9, 792 N.W.2d at 889. Neither
the fact that Colorado’s DWALI statute has no upper threshold
regarding the level of impairment nor the facts surrounding the
arrest are relevant to the enhancement.

CONCLUSION
Mitchell was convicted of DWAI in Colorado. This convic-
tion could not be used to enhance the penalty for a conviction
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of DUI in Nebraska. The Court of Appeals erred in concluding
that a Colorado DWALI conviction could be used to enhance
the penalty for a Nebraska DUI. Accordingly, the decision of
the Court of Appeals is reversed, and the cause is remanded
to the Court of Appeals with directions to remand the cause to
the district court with directions to vacate Mitchell’s sentence
for fourth-offense DUI and to resentence him in accordance
with this opinion.
REVERSED AND REMANDED WITH DIRECTIONS.

RicHARD L. MoLCZYK, JR., APPELLANT, V.
KERRIE K. MOLCZYK, APPELLEE.
825 N.W.2d 435

Filed January 25,2013. No. S-11-1095.

1. Judgments: Jurisdiction. A jurisdictional issue that does not involve a factual
dispute presents a question of law.

2. Statutes. Statutory interpretation presents a question of law.

3. Judgments: Appeal and Error. An appellate court independently reviews ques-
tions of law decided by a lower court.

4. Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate
court reviews the case de novo on the record to determine whether there has been
an abuse of discretion by the trial judge.

5. Courts: Jurisdiction. Under the doctrine of jurisdictional priority, when different
state courts have concurrent original jurisdiction over the same subject matter,
basic principles of judicial administration require that the first court to acquire
jurisdiction should retain it to the exclusion of another court. That is, a second
court lacks jurisdiction over the same matter involving the same parties.

6. Dismissal and Nonsuit: Jurisdiction. An order of dismissal or dismissal by
operation of law divests a court of jurisdiction to take any further action in
the matter.

7. Courts: Jurisdiction. In civil cases, a court of general jurisdiction has inherent
power to vacate or modify its own judgment at any time during the term in which
the court issued it.

8. Courts: Dismissal and Nonsuit: Jurisdiction: Pleadings: Motions to Vacate.
A court treats a motion to reinstate a case after an order of dismissal as a motion
to vacate the order, and a court normally has jurisdiction over a motion to vacate
an order of dismissal and reinstate a case.

9. Actions: Jurisdiction: Parties: Notice. A motion to reinstate a dismissed action,
of which the opposing party has notice, has jurisdictional priority over a later
complaint filed in a different court involving the same subject matter and the
same parties.
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Juvenile Courts: Jurisdiction: Child Custody. Under Neb. Rev. Stat.
§ 25-2740(3) (Reissue 2008), the jurisdiction conferred on a county court to
decide custody issues refers to a county court sitting as a juvenile court and pro-
vides the juvenile court with concurrent jurisdiction over a custody determination
for an adjudicated juvenile, not exclusive jurisdiction.

Courts: Juvenile Courts: Child Custody: Time. Under Neb. Rev. Stat.
§ 43-2,113(2) (Reissue 2008), if a juvenile court judge consents to a transfer of a
custody case and the district court transfers the case to juvenile court, the case is
“filed” with the county court, sitting as a juvenile court, or the separate juvenile
court when a certified copy of the district court’s transfer order is filed in the
juvenile court.

Juvenile Courts: Jurisdiction: Divorce: Child Custody. Juvenile courts do
not acquire jurisdiction over a marital dissolution action or a custody proceed-
ing unless three conditions are met: (1) The juvenile court has already acquired
jurisdiction over the parties’ child; (2) the juvenile court judge consented to trans-
ferring the case to juvenile court; and (3) the district court has issued a transfer
order, a certified copy of which has been filed in the county court, sitting as a
juvenile court, or in the separate juvenile court.

Trial: Judges: Presumptions: Appeal and Error. An appellate court presumes
in a bench trial that the judge was familiar with and applied the proper rules of
law unless it clearly appears otherwise.

Child Support: Rules of the Supreme Court. Under the Nebraska Child
Support Guidelines, unless the minimum support rule applies, a parent’s total
support, child care, and health care obligations cannot reduce the obligor’s net
income below the minimum net monthly income for one person that will exceed
the federal poverty threshold.

Divorce: Child Support. In a marital dissolution action, to determine an obli-
gor’s net income for calculating support obligations, a court subtracts the fol-
lowing annualized deductions from the obligor’s gross income: taxes, FICA,
allowable retirement contributions, previous court-ordered child support to other
children, and allowable voluntary support payments to other children.

Child Support: Rules of the Supreme Court. Under the Nebraska Child
Support Guidelines, to determine if the obligor’s income exceeds the minimum
subsistence level, a court deducts the obligor’s support obligations that are speci-
fied in the guidelines from the obligor’s net income.

Divorce: Attorney Fees. In a marital dissolution action, an award of attorney
fees depends on a variety of factors, including the amount of property and ali-
mony awarded, the earning capacity of the parties, and the general equities of
the situation.

Property Division. The ultimate test for the appropriateness of a trial court’s
division of the marital estate is fairness and reasonableness as determined by the
facts of each case.

Appeal from the District Court for Douglas County: JaMES T.

GLEASON, Judge. Affirmed.

Phillip G. Wright for appellant.
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Amy Sherman, of Sherman & Gilner, P.C., L.L.O., for
appellee.

WRIGHT, CoONNOLLY, STEPHAN, McCoORMACK, and MILLER-
LErRMAN, JJ.

CONNOLLY, J.

SUMMARY

In this marital dissolution appeal, we cut through a jurisdic-
tional jungle to determine whether the Douglas County District
Court, the Lancaster County District Court, or the Douglas
County Juvenile Court had jurisdiction over the action. After
the Douglas County District Court dismissed the original dis-
solution action for lack of prosecution, the appellant, Richard
L. Molczyk, Jr., moved to reinstate it. Before the court ruled
on Richard’s motion, the appellee, Kerrie K. Molczyk, filed a
second dissolution action in Lancaster County District Court.
At trial, the Douglas County District Court overruled Kerrie’s
motion to dismiss, concluding that its order to reinstate
Richard’s action related back to the date that Richard had filed
the motion. The court also concluded that it had jurisdiction
over the subject matter despite pending juvenile proceedings
involving two of the parties’ minor children.

On appeal, Richard claims that the court erred in these
determinations and lacked jurisdiction. We affirm. We deter-
mine that the Douglas County District Court had jurisdictional
priority over the Lancaster County District Court. Because the
parties did not comply with the procedural requirements for
transferring a case to juvenile court, the juvenile court did not
have jurisdiction.

BACKGROUND

In March 2010, Richard filed a complaint for dissolution
of marriage from Kerrie. The parties were married in 1981
and had seven children, three of whom were minors when the
action was commenced. In May, Kerrie filed an answer and
countercomplaint for dissolution. In August, a deputy county
attorney filed a petition in the Douglas County Juvenile Court,
alleging that the juvenile court should adjudicate the parties’
11-year-old son under Neb. Rev. Stat. § 43-247(3)(a) (Reissue
2008) because of his school truancy.
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In September 2010, the district court issued a temporary
order that, among other things, awarded custody of the par-
ties’ minor children to Richard, subject to Kerrie’s visitation
rights. On October 8, the court issued an order dismissing the
action for lack of prosecution. On October 25, Richard moved
the court to set aside its dismissal order and reinstate the case.
The motion did not state a hearing date, but it was served on
Kerrie’s counsel. On November 3, Kerrie filed a complaint
for dissolution in the Lancaster County District Court. Kerrie
admitted in her complaint that Richard had previously filed
a dissolution action in Douglas County but alleged that the
court had dismissed it. She did not, however, alert the court to
Richard’s motion to reinstate the dismissed case. On November
4, Richard was served with summons. On November 8, Kerrie
served Richard with notice that a hearing on her motion for
temporary orders was set for December 3 in the Lancaster
County District Court.

On November 12, 2010, in Douglas County, Kerrie’s attor-
ney filed a response to Richard’s motion to reinstate. In
an affidavit, the attorney averred that Kerrie had moved
to Lincoln and that she wished to file an action there if
the Douglas County District Court dismissed the case. The
attorney’s affidavit stated that Kerrie would be prejudiced
by a reinstatement order because relying on the dismissal,
she had forgone trial preparation and had taken action to
start the case again. Kerrie’s counsel admitted that she knew
about Richard’s motion to reinstate but argued that Richard
had not set a hearing date on the motion until November 9.
On November 15, the Douglas County District Court heard
Richard’s motion, reinstated the original case, and set aside
its dismissal order.

In January 2011, the trial began in the Douglas County
District Court. On the first day, Kerrie moved to dismiss the
action for lack of jurisdiction. She asked the court to take
judicial notice of its October 2010 order dismissing Richard’s
action for lack of prosecution. And she stated that the Lancaster
County District Court still had jurisdiction over the action,
which was pending. The court reviewed its file and the pro-
cedural history. Because Richard’s motion to reinstate was
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pending when Kerrie filed the second complaint in Lancaster
County on November 3, the court concluded that its order
reinstating the action related back to the date of Richard’s
motion to reinstate on October 25. The court concluded that
its order reinstating the action predated the filing of Kerrie’s
second action. It overruled Kerrie’s motion to dismiss, and the
trial proceeded.

Richard testified that a juvenile proceeding regarding the
parties’ youngest son was pending before the juvenile court,
and the court asked whether it had jurisdiction over him.
Richard’s attorney stated that the juvenile court would auto-
matically dismiss the case in about 3'2 months if there were
no further truancy problems. Richard also stated that there was
a pending juvenile proceeding regarding the parties’ youngest
daughter. This proceeding apparently resulted from her minor
in possession arrests in April and May 2010. Richard stated
that she had been complying with the juvenile court’s require-
ments and that the court had scheduled a final disposition for
the following week.

The district court heard testimony on two different dates,
January 27 and June 20, 2011. On July 20, before the court
entered a decree, Kerrie moved to withdraw her rest and
adduce evidence about an incident with the minor children
that happened after June 20. Richard responded with a motion
to withdraw his rest so the court could conduct an in cam-
era interview of the minor children. The court overruled
both motions.

In November 2011, the court issued its dissolution decree. It
awarded sole custody of the two children who were still minors
to Kerrie, with reasonable visitation, including a summer visi-
tation block, for Richard. It awarded Kerrie child support of
$1,327 per month for the two minor children and alimony of
$750 per month for 24 months, and then $600 per month for
an additional 36 months. It awarded Kerrie $4,000 in attor-
ney fees.

Richard moved for a new trial. Among other things, he
asserted that the court had failed to appoint a guardian ad
litem for the minor children and had failed to question them
about where they wished to live. At the hearing, the court
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received Richard’s offer of affidavits with statements by the
parties’ children. It also received Kerrie’s offer of a police
report about an assault incident involving the minor children
and a notice from the Omaha Public Schools about the par-
ties’ youngest son’s continuing truancy. The court overruled
Richard’s motion.

ASSIGNMENTS OF ERROR

Richard assigns that the court erred in (1) determining that
it had jurisdiction despite the pending dissolution action in
Lancaster County and the pending juvenile court proceedings
involving two of the minor children; (2) awarding Kerrie sole
custody of the minor children or, alternatively, not granting a
new trial; (3) awarding Kerrie alimony; (4) failing to equitably
divide the marital assets and liability; and (5) awarding Kerrie
attorney fees.

STANDARD OF REVIEW

[1-4] A jurisdictional issue that does not involve a factual
dispute presents a question of law.! Statutory interpretation
presents a question of law.> We independently review questions
of law decided by a lower court.’ In actions for dissolution of
marriage, an appellate court reviews the case de novo on the
record to determine whether there has been an abuse of discre-
tion by the trial judge.*

ANALYSIS

JURISDICTIONAL PRIORITY
[5] We have recognized the doctrine of jurisdictional pri-
ority. Under this doctrine, when different state courts have
concurrent original jurisdiction over the same subject matter,
basic principles of judicial administration require that the first
court to acquire jurisdiction should retain it to the exclusion of

! Strode v. Saunders Cty. Bd. of Equal., 283 Neb. 802, 815 N.W.2d 856
(2012).

2 Martin v. Ulisperger, 284 Neb. 526, 822 N.W.2d 382 (2012).
3 Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).
4 Marcovitz v. Rogers, 267 Neb. 456, 675 N.W.2d 132 (2004).
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another court.’ That is, a second court lacks jurisdiction over
the same matter involving the same parties.°®

Under Neb. Rev. Stat. § 42-348 (Reissue 2008), a plaintiff
can commence a marital dissolution action in the district court
of any county in which one of the parties resides. Kerrie had
moved to Lincoln before filing her action in Lancaster County
District Court, and Richard continued to live in Douglas
County. So the district courts of either county could have
exercised jurisdiction over a dissolution action between them.
The question that we must resolve is this: Does a motion to
reinstate a dismissed complaint for marital dissolution in one
county divest another court of jurisdiction over a later com-
plaint filed in a different county?

[6-8] An order of dismissal or dismissal by operation of
law divests a court of jurisdiction to take any further action in
the matter.” But in civil cases, a court of general jurisdiction
has inherent power to vacate or modify its own judgment at
any time during the term in which the court issued it.* A court
treats a motion to reinstate a case after an order of dismissal
as a motion to vacate the order,” and we have recognized that
a court normally has jurisdiction over a motion to vacate an
order of dismissal and reinstate a case."”

[9] It is true that a court has discretion to deny a motion to
vacate a case.!' But we conclude that for applying principles of
judicial administration, a motion to reinstate an action should

5 See, e.g., Washington v. Conley, 273 Neb. 908, 734 N.W.2d 306 (2007);
Holste v. Burlington Northern RR. Co., 256 Neb. 713, 592 N.W.2d 894
(1999).

6 See In re Estate of Kentopp, 206 Neb. 776, 295 N.W.2d 275 (1980).

7 See, Davis v. Choctaw Constr., 280 Neb. 714, 789 N.W.2d 698 (2010);
Reid v. Evans, 273 Neb. 714, 733 N.W.2d 186 (2007); 27 C.J.S. Dismissal
and Nonsuit § 14 (2009).

8 See Destiny 98 TD v. Miodowski, 269 Neb. 427, 693 N.W.2d 278 (2005).

° See, Hornig v. Martel Lift Systems, 258 Neb. 764, 606 N.W.2d 764 (2000);
Roemer v. Maly, 248 Neb. 741, 539 N.W.2d 40 (1995).

10" See State v. Smith, 269 Neb. 773, 696 N.W.2d 871 (2005), citing R. V. R. R.
Co. v. McPherson, 12 Neb. 480, 11 N.W. 739 (1882).

1 See, e.g., Talkington v. Womens Servs., 256 Neb. 2, 588 N.W.2d 790
(1999).



MOLCZYK v. MOLCZYK 103
Cite as 285 Neb. 96

be treated the same as the commencement of an action. Judicial
administration principles require the elimination of unneces-
sary litigation and the promotion of judicial efficiency and
economy.'? Courts enforce the jurisdictional priority doctrine to
promote judicial comity and avoid the confusion and delay of
justice that would result if courts issued conflicting decisions
in the same controversy."” Under these principles, we hold that
a motion to reinstate a dismissed action, of which the oppos-
ing party has notice, has jurisdictional priority over a later
complaint filed in a different court involving the same subject
matter and the same parties.

A motion to reinstate a dismissed case might raise other
concerns if the opposing party had commenced a new action
without notice that the motion to reinstate had been filed.
But court filings are generally effective when filed,'* and the
record shows that Richard gave notice of his motion. We con-
clude that the Douglas County District Court obtained juris-
diction on the date that Richard filed his motion to reinstate
the dismissed action. Thus, the Douglas County District Court
has exclusive concurrent jurisdiction over the matter and the
Lancaster County Court lacked jurisdiction to proceed in the
second action.

PENDING JUVENILE PROCEEDINGS Dip Nor
DEPRIVE THE DisTRICT COURT
OF JURISDICTION
As stated, Richard raises a second jurisdictional argument.
He claims that the district court lacked jurisdiction to decide
the custody of the two minor children because of pending
juvenile proceedings involving them. At oral arguments, we
questioned whether the juvenile proceedings are still pend-
ing because the record suggests that the court has probably
terminated the cases and the issue is moot. But Richard’s
counsel did not clarify the mootness issue. So we explain

12 See In re Estate of Kentopp, supra note 6.

13 See Plant Insulation Co. v. Fibreboard Corp., 224 Cal. App. 3d 781, 274
Cal. Rptr. 147 (1990).

4 See Johnson v. Johnson, 282 Neb. 42, 803 N.W.2d 420 (2011).
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why the juvenile proceedings did not deprive the district court
of jurisdiction.

Section 43-247 of the Nebraska Juvenile Code is the primary
statute, but not the only statute, setting out a juvenile court’s
jurisdiction. In the first paragraph of § 43-247, the Legislature
has broken down a juvenile court’s jurisdiction into exclusive
or concurrent classifications depending on the type of adjudi-
cation at issue. Section 43-247 provides that a juvenile court
has “exclusive original jurisdiction” over “any juvenile defined
in subdivision (3) of this section, and as to the parties and
proceedings provided in subdivisions (5), (6), and (8) of this
section.” The term “[p]arties” is defined to mean “the juvenile

. and his or her parent, guardian, or custodian.”’> Under
subsection (5), the juvenile court has jurisdiction over “[t]he
parent, guardian, or custodian of any juvenile described in this
section.” So for adjudications under subsection (3), a juvenile
court has exclusive jurisdiction over the juvenile and his or her
parent, guardian, or custodian.

In In re Guardianship of Rebecca B. et al.'* a 2000 case,
we held that when a juvenile court has assumed exclusive
jurisdiction over a juvenile under § 43-247(3), a county court
lacks jurisdiction to conduct a guardianship proceeding for the
juvenile. We recognized that the Legislature has given county
courts concurrent jurisdiction with juvenile courts over guard-
ianship proceedings. But we held that a county court’s jurisdic-
tion must yield to the juvenile court’s exclusive jurisdiction for
a juvenile adjudicated under subsection (3).

Later, in Ponseigo v. Mary W.,'” we held that a district court
lacks jurisdiction to hear a grandparent visitation action after
the juvenile court has obtained exclusive jurisdiction over the
grandchild through an adjudication under § 43-247(3). But as
the Nebraska Court of Appeals has explained, after this hold-
ing, the Legislature amended § 43-247.!8

15 Neb. Rev. Stat. § 43-245(15) (Cum. Supp. 2012).

1S In re Guardianship of Rebecca B. et al., 260 Neb. 922, 621 N.W.2d 289
(2000).

17" Ponseigo v. Mary W., 267 Neb. 72, 672 N.W.2d 36 (2003).
18 See In re Interest of Ethan M., 18 Neb. App. 63, 774 N.W.2d 766 (2009).
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The Legislature was apparently concerned that district courts
had interpreted our decision in Ponseigo to mean that they did
not have jurisdiction to decide the custody of children who
were subject to a juvenile court’s exclusive jurisdiction. So in
2008, the Legislature enacted L.B. 280, which was intended
to expand the juvenile court’s jurisdiction to include custody
determinations for juveniles whom the court has adjudicated
under § 43-247(3).° The Legislature was concerned that such
a child’s custody could remain in limbo in a custody dispute
because the juvenile court had no authority to determine cus-
tody disputes and the district court believed it lacked jurisdic-
tion to do so.

Thus, the Legislature amended some statutes related to a
juvenile court’s jurisdiction to give juvenile courts authority to
decide custody disputes over adjudicated children. In the fol-
lowing statutes, the italicized language represents the amended
language that the Legislature added.

L.B. 280 amended § 43-247(11) to give juvenile courts
concurrent original jurisdiction over a “paternity or custody
determination for a child over which the juvenile court already
has jurisdiction.” It also amended Neb. Rev. Stat. § 24-517(7)
(Cum. Supp. 2012) to give county courts “[c]oncurrent original
jurisdiction with the district court in domestic relations matters
as defined in section 25-2740 and with the district court and
separate juvenile court in paternity or custody determinations
as provided in section 25-2740.”

Richard relies on Neb. Rev. Stat. § 25-2740(3) (Reissue
2008), the language of which was also amended in 2008 by
L.B. 280. Section 25-2740(1) defines “[d]omestic relations
matters” to include proceedings under “sections 42-347 to
42-381,” which include proceedings for “dissolution, sepa-
ration, annulment, custody, and support.” It further defines
“custody determinations” to mean ‘“proceedings to determine
custody of a child under section 42-364.” Section 25-2740(2)
and (3) set out the following jurisdiction rules:

19 See 2008 Neb. Laws, L.B. 280.
2 See In re Interest of Ethan M., supra note 18.
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(2) Except as provided in subsection (3) of this sec-
tion, in domestic relations matters, a party shall file his or
her petition or complaint and all other court filings with
the clerk of the district court. The party shall state in the
petition or complaint whether such party requests that
the proceeding be heard by a county court judge or by a

district court judge. . . . Such proceeding is considered a
district court proceeding, even if heard by a county court
judge . . ..

(3) In addition to the jurisdiction provided for paternity
or custody determinations under subsection (2) of this
section, a county court or separate juvenile court which
already has jurisdiction over the child whose paternity
or custody is to be determined has jurisdiction over such
paternity or custody determination.

[10] Under § 25-2740(3), the jurisdiction conferred on a
county court to decide custody issues clearly refers to a county
court sitting as a juvenile court because the court must have
already obtained jurisdiction over the child. But § 25-2740(3)
provides a juvenile court with concurrent jurisdiction over a
custody determination for an adjudicated juvenile, not exclu-
sive jurisdiction. This reading of § 25-2740(3) is consistent
with § 43-245(8) of the juvenile code, which provides that
“[n]othing in the Nebraska Juvenile Code shall be construed to
deprive the district courts of their habeas corpus, common-law,
or chancery jurisdiction or the county courts and district courts
of jurisdiction of domestic relations matters as defined in sec-
tion 25-2740.”

Moreover, reading § 25-2740(3) consistently with other
statutes on the subject shows that the Legislature did not give
juvenile courts original jurisdiction over dissolution actions. It
is true that § 24-517(7) gives county courts concurrent original
jurisdiction with the district courts over domestic relations mat-
ters, which includes dissolutions. But the jurisdiction conferred
on a separate juvenile court or county court sitting as a juvenile
court is more limited. Section 42-348 of the marital dissolution
statutes provides the following:

All proceedings under sections 42-347 to 42-381
[domestic relations actions] shall be brought in the district
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court of the county in which one of the parties resides.
Proceedings may be transferred to a separate juvenile
court or county court sitting as a juvenile court which
has acquired jurisdiction pursuant to section 43-2,113.
Certified copies of orders filed with the clerk of the court
pursuant to such section shall be treated in the same man-
ner as similar orders issued by the court.

Under Neb. Rev. Stat. § 43-2,113 (Reissue 2008), the
Legislature clearly intended that a separate juvenile court or a
county court sitting as a juvenile court could acquire jurisdic-
tion over dissolution proceedings only if the court has already
adjudicated the parties’ child and other specified conditions
are met:

(2) A juvenile court created in a separate juvenile court
judicial district or a county court sitting as a juvenile
court in all other counties shall have and exercise juris-
diction within [its district] with the county court and dis-
trict court in all matters arising under Chapter 42, article
3, when the care, support, custody, or control of minor
children under the age of eighteen years is involved.
Such cases shall be filed in the county court and district
court and may, with the consent of the juvenile judge, be
transferred to the docket of the separate juvenile court or
county court.

Although the second sentence in § 43-2,113(2) refers to
a county court, when this sentence is read consistently with
the first sentence, the Legislature obviously meant a county
court sitting as a juvenile court. Moreover, § 43-2,113 is part
of a group of statutes specifically addressing separate juve-
nile courts.*!

The problem is that the second sentence does not clarify
who should “file” a case with the county court. And we can-
not read this sentence to require a party to commence a dis-
solution action in both the district court and the county court
if the juvenile court has previously acquired jurisdiction over
one of the parties’ children and the party wishes the juvenile
court to decide the custody issues. This interpretation would

2l See Neb. Rev. Stat. §§ 43-2,111 to 43-2,127 (Reissue 2008).
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obviously lead to jurisdictional confusion or duplication, and
we try to avoid a statutory construction that would lead to
an absurd result.”? Equally important, requiring parties to
file a dissolution action in county court is inconsistent with
§ 42-348, which requires all dissolution actions to be filed in
district court.

[11] Instead, we believe that the answer lies in § 42-348.
As noted, § 42-348 provides that “[c]ertified copies of orders
filed with the clerk of the court pursuant to [§ 43-2,113] shall
be treated in the same manner as similar orders issued by the
court.” So we construe the requirement in § 43-2,113(2) that
these “cases shall be filed in the county court and district
court” to mean that a party must file an action or proceeding
to resolve custody disputes in district court, which can lead to
a transfer to the juvenile court if a party obtains the juvenile
court judge’s consent to a transfer. Under § 43-2,113(2), if a
juvenile court judge consents to a transfer and the district court
transfers the case to juvenile court, the case is “filed” with the
county court, sitting as a juvenile court, or the separate juvenile
court when a certified copy of the district court’s transfer order
is filed in the juvenile court.

[12] Under this construction, §§ 42-348 and 43-2,113(2)
give a county court, sitting as a juvenile court, or a separate
juvenile court concurrent jurisdiction over dissolutions or cus-
tody determinations only if specified procedures are followed.
Juvenile courts do not acquire jurisdiction over a marital dis-
solution action or a custody proceeding unless three conditions
are met: (1) The juvenile court has already acquired jurisdiction
over the parties’ child; (2) the juvenile court judge consented to
transferring the case to juvenile court; and (3) the district court
has issued a transfer order, a certified copy of which has been
filed in the county court, sitting as a juvenile court, or in the
separate juvenile court.

As stated, L.B. 280 amended § 43-247(11) to give juve-
nile courts concurrent original jurisdiction over a custody
determination for a child whom the juvenile court already
has jurisdiction. But when read consistently with §§ 42-348

22 See City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).
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and 43-2,113(2), the juvenile court cannot acquire jurisdiction
over a custody determination unless a party has previously
filed a complaint for a dissolution or a custody modification in
district court. Because a juvenile court does not have concur-
rent, original jurisdiction over a dissolution action or custody
dispute in the sense that a party can commence an action or
proceeding in that court, the jurisdictional priority doctrine
does not apply. Here, the record does not show that the parties
complied with the procedural requirements for transferring
the dissolution action to the juvenile court. So the pending
juvenile proceedings involving the parties’ minor children did
not affect the district court’s jurisdiction to decide the cus-
tody issues.

Tue Court Dip NoT ABUSE
Its DISCRETION

Regarding the actual decree, Richard contends that the court
abused its discretion in dividing the marital estate and award-
ing Kerrie custody, alimony, and attorney fees. He first argues
that the court failed to consider the best interests factors for
custody determinations or the wishes of the minor children. He
premises his argument on the court’s language in the decree.
In the decree, the court stated that “[Kerrie] is a fit and proper
person to be awarded the sole care, custody and control of the
two minor children of the parties.” Because the court did not
state that Kerrie’s custody of the children was in their best
interests, Richard argues that the decree shows the court failed
to consider their interests.

[13] We disagree. We presume in a bench trial that the
judge was familiar with and applied the proper rules of law
unless it clearly appears otherwise.” Under those rules, there
was ample evidence to support the court’s custody determina-
tion. It would unduly lengthen this opinion and add little to
our jurisprudence to detail the parties’ parental shortcomings.
It is sufficient to say the evidence showed that Kerrie had
been the children’s primary caretaker and that Richard’s tem-
porary custody of them had not been in their best interests.

2 Hofferber v. Hastings Utilities, 282 Neb. 215, 803 N.W.2d 1 (2011).
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The court did not abuse its discretion in awarding Kerrie
sole custody.

[14] Nor did the court abuse its discretion in awarding Kerrie
alimony and attorney fees. We reject Richard’s claim that the
court’s award of alimony left him with income below the pov-
erty threshold. Under the Nebraska Child Support Guidelines,
unless the minimum support rule applies,” a parent’s total sup-
port, child care, and health care obligations cannot reduce the
obligor’s net income below the minimum net monthly income
for one person that will exceed the federal poverty threshold.?
Currently, the guidelines set the minimum subsistence level at
$931,* and Richard does not contest that level.

[15,16] In a marital dissolution action, to determine an
obligor’s net income for calculating support obligations, a
court subtracts the following annualized deductions from the
obligor’s gross income: taxes, FICA, allowable retirement
contributions, previous court-ordered child support to other
children, and allowable voluntary support payments to other
children.?” Under the Nebraska Child Support Guidelines,
to determine if the obligor’s income exceeds the minimum
subsistence level, a court deducts the obligor’s support obli-
gations that are specified in the guidelines from the obligor’s
net income.?®

The record shows that Richard’s gross monthly income was
$7,607 and his net income was $4,916. Richard’s support obli-
gations totaled $2,077. So after deducting his support obliga-
tions, Richard’s remaining income was $2,839, well above the
minimum subsistence level. Moreover, the parties were married
for almost 30 years, and for many of these years, Kerrie stayed
at home to care for their seven children. The court did not
abuse its discretion in awarding Kerrie alimony.”

2* See Neb. Ct. R. § 4-209.

25 See Neb. Ct. R. § 4-218 (rev. 2012).

% See id.

27 See Neb. Ct. R. § 4-205.

28 See Gress v. Gress, 274 Neb. 686, 743 N.W.2d 67 (2007).

2 See Schaefer v. Schaefer, 263 Neb. 785, 642 N.W.2d 792 (2002).
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[17] Similarly, the court did not abuse its discretion in
awarding Kerrie attorney fees. In a marital dissolution action,
an award of attorney fees depends on a variety of factors,
including the amount of property and alimony awarded, the
earning capacity of the parties, and the general equities of the
situation.*® The court awarded Kerrie $4,000 in attorney fees,
and the record showed that she had incurred over $11,000
in attorney fees. In contrast to Richard’s income, the record
showed that Kerrie earned a monthly gross salary of $1,776
and a monthly net salary of $1,529.

[18] Finally, the ultimate test for the appropriateness of a
trial court’s division of the marital estate is fairness and rea-
sonableness as determined by the facts of each case’®' After
reviewing the record, we conclude that the court did not abuse
its discretion in dividing the marital assets and liabilities.

CONCLUSION

We conclude that Richard invoked the jurisdiction of the
Douglas County District Court by moving to reinstate the dis-
missed action before Kerrie filed a second action in Lancaster
County. Because Kerrie had notice of his motion, we conclude
that the Douglas County District Court was reinvested with
jurisdiction over the matter and that Kerrie could not initiate
a new action in a different court until after the court ruled on
Richard’s motion to reinstate.

We conclude that the pending juvenile proceedings involv-
ing the parties’ two minor children did not prevent the district
court from exercising jurisdiction over the custody issues in the
dissolution action. The parties did not comply with the proce-
dural requirements for transferring the case to juvenile court.

Finally, the district court did not abuse its discretion in
awarding Kerrie custody, alimony, and attorney fees. Nor did it
abuse its discretion in dividing the marital estate.

AFFIRMED.

Heavican, C.J., participating on briefs.

CassEL, J., not participating.

0 See id.

31 See Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004).
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Kaapra Ernanor, L.L.C., APPELLEE, v. THE BOARD
OF SUPERVISORS OF KEARNEY COUNTY,
NEBRASKA, AND THE COUNTY OF KEARNEY,
NEBRASKA, APPELLANTS.
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Filed January 25, 2013. No. S-12-035.

1. Administrative Law: Appeal and Error. In reviewing an administrative agency
decision on a petition in error, both the district court and the appellate court
review the decision to determine whether the agency acted within its jurisdiction
and whether sufficient, relevant evidence supports the decision of the agency.

2. Statutes: Appeal and Error. Statutory interpretation is a question of law, which
an appellate court resolves independently of the trial court.

3. Taxation. The general common-law rule is that taxes voluntarily paid cannot
be recovered.

4. Taxation: Words and Phrases. Taxes paid under a mistake of fact are considered
involuntary and thus recoverable under the common-law rule that taxes volun-
tarily paid cannot be recovered. A mistake of fact is an error or want of knowl-
edge as to a fact, past or present, or such belief in the past or present existence
as a fact of that which never existed, or such real and honest forgetfulness of a
fact once known, as that the true recollection or knowledge of the fact, or of its
existence or nonexistence, would have caused the taxpayer to refrain from mak-
ing the payment.

5. Taxation: Legislature: Statutes: Words and Phrases. Taxes paid under a mis-
take of law are considered voluntary at common law and cannot be recovered
unless the Legislature has enacted a statute authorizing recovery. A mistake of
law is a mistake as to the legal consequences of an assumed state of facts, which
occurs where a person is truly acquainted with the existence or nonexistence
of the facts but is ignorant of or comes to an erroneous conclusion as to their
legal effect.

6. Statutes. Statutes which effect a change in the common law are to be strictly
construed.

7. Statutes: Intent. Generally, a statutory construction which changes an express
common-law rule should not be adopted unless the plain words of the statute
compel it.

Appeal from the District Court for Kearney County: STEPHEN
R. ILLINGWORTH, Judge. Reversed and remanded with directions.

Charles W. Campbell, of Angle, Murphy & Campbell, P.C.,
L.L.O., for appellants.

Justin R. Herrmann and Daniel L. Lindstrom, of Jacobsen,
Orr, Lindstrom & Holbrook, P.C., L.L.O., and William E.
Peters, of Peters & Chunka, P.C., L.L..O., for appellee.
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Heavican, C.J., WRiGHT, CoNNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

STEPHAN, J.

Kaapa Ethanol, L.L.C. (Kaapa), sought a refund from
Kearney County, Nebraska, of a portion of its 2006 personal
property taxes, alleging the taxes were paid as the result of
an “honest mistake or misunderstanding.”! The Board of
Supervisors of Kearney County (Board) denied the refund,
and Kappa filed a petition in error with the district court
for Kearney County. That court sustained the petition in
error and ordered Kearney County to refund $480.,411.50.
The Board and Kearney County filed this timely appeal, and
we granted their petition to bypass the Nebraska Court of
Appeals. We reverse.

BACKGROUND

NEBRASKA PROPERTY Tax Law

In Nebraska, real property is taxed based upon its value
as of January 1 of each year, as determined by each county
assessor.” The assessor then submits a real property tax bill
to each taxpayer.’ Taxation of personal property also involves
the county assessor, but only indirectly. Nebraska requires
the owner of personal property to compile a list of all its
tangible personal property having a tax situs in Nebraska.*
The list must be on a form prescribed by Nebraska’s Tax
Commissioner and must be filed as a personal property tax
return by the owner of the personal property on or before May
1 of each year.’ The county assessor then reviews all personal
property tax returns and changes the reported valuation of any
item of personal property to conform to net book value.® The
assessor also adds any omitted personal property and assigns

! Neb. Rev. Stat. § 77-1734.01(2) (Reissue 2009).

2 See, generally, Neb. Rev. Stat. § 77-1301 (Reissue 2009).
3Id.

4 Neb. Rev. Stat. § 77-1201 (Reissue 2009).

5 Neb. Rev. Stat. § 77-1229(1) (Reissue 2009).

® Neb. Rev. Stat. § 77-1233.04 (Reissue 2009).



114 285 NEBRASKA REPORTS

net book value to it.” Any valuation added to a personal prop-
erty tax return or added through the filing of a personal prop-
erty tax return after May 1 but on or before July 31 is subject
to a penalty of 10 percent of the tax due on the value added.?
Any valuation added to a personal property tax return or added
through the filing of a personal property return on or after
August 1 is subject to a penalty of 25 percent of the tax due
on the value added.’

Facrts

Kaapa owns and operates an ethanol plant located in
Kearney County. On April 28, 2006, Kaapa filed its 2006
personal property tax return, reporting a total taxable value
of approximately $24.5 million. Several items listed on the
return were used by the plant in processing grain into ethanol;
these items are generally referred to in the record as “process-
ing equipment.”

Kaapa’s 2006 return was prepared by Shana Dahlgren,
Kappa’s chief financial officer. Dahlgren testified that prior
to filing the return, she consulted with several sources to help
her determine whether the processing equipment was real
or personal property. Specifically, Dahlgren consulted with
the Property Tax Administrator for Nebraska’s Department
of Property Assessment and Taxation and two licensed real
estate appraisers with experience appraising ethanol plants in
Nebraska. These sources advised Dahlgren that the processing
equipment was personal property. Dahlgren also reviewed the
personal property tax returns of other Nebraska ethanol plants
and concluded that those plants categorized similar equipment
as personal property. Based on this information, Dahlgren
included the processing equipment as personal property on
Kaapa’s 2006 property tax return.

Dahlgren also filed Kaapa’s personal property tax returns
in 2003, 2004, 2005, and 2007. She testified that she treated
the processing equipment as personal property in each of those

"Id.
8 1d.
°1d.
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years as well. The county assessor, however, treated the proc-
essing equipment as real property from 2003 forward.

The differing treatment of the processing equipment by
Kaapa and the county assessor in tax years 2003, 2004, and
2005 was resolved by settlement between Kaapa and Kearney
County. In 2006 and 2007, no settlement was reached. But in
2007, Kaapa protested both its personal property return and
the assessor’s real property valuation.'” After Kearney County
denied both of the 2007 protests, Kaapa appealed to Nebraska’s
Tax Equalization and Review Commission (TERC).!! On June
25, 2009, TERC held that the processing equipment was prop-
erly classified as real property in 2007, and ordered Kearney
County to refund Kaapa the 2007 personal property taxes it
paid on the processing equipment. We affirmed in a memoran-
dum opinion filed on March 10, 2010, in cases Nos. S-09-707
and S-09-717.

In 2006, the year at issue in this case, Kaapa did not settle
with Kearney County and did not protest its personal prop-
erty return. It did, however, protest the 2006 real property
assessment. Dahlgren explained that Kaapa did not protest
the 2006 personal property tax return, because it received
the county assessor’s valuation of its real property for 2006
after the May 1 deadline to protest the personal property tax
return. According to Dahlgren, she therefore did not know
until after May 1 that the assessor’s 2006 real property valua-
tion included the processing equipment. The assessor testi-
fied that she reviewed Kaapa’s 2006 personal property tax
return before finalizing Kaapa’s 2006 real property valuation.
According to the assessor, she could not determine from the
face of the 2006 personal property tax return whether items of
processing equipment she categorized as real property were
also being valued by Kaapa as personal property. The asses-
sor requested and received additional information from Kaapa
on this issue, but was still unable to determine that any items
of processing equipment were listed on both tax assessments.

10 See Neb. Rev. Stat. § 77-1502 (Reissue 2009).
"See Neb. Rev. Stat. § 77-1510 (Reissue 2009).



116 285 NEBRASKA REPORTS

The assessor therefore included the processing equipment in
the real property valuation.

Kaapa did not amend its 2006 personal property return after
receiving the assessor’s 2006 real property assessment.'> But
as noted, it did timely protest the 2006 real property assess-
ment. The Board denied the protest, and on September 18,
2007, TERC affirmed. In doing so, TERC determined that the
processing equipment was properly taxed as real property in
2006. TERC’s opinion did not address or resolve any double
taxation issues related to Kaapa’s 2006 personal property
return. Kaapa appealed from TERC’s decision but later dis-
missed the appeal.

In December 2008, Kaapa filed a claim for a tax refund with
the Kearney County treasurer pursuant to § 77-1734.01, argu-
ing it paid taxes on the processing equipment in 2006 twice
because it was taxed as both real and personal property. Kaapa
contended that because TERC, in addressing Kaapa’s 2006 real
property protest, found the processing equipment was properly
classified as real property, Kaapa’s listing of the equipment
as personal property and payment of personal property taxes
on it in 2006 was the result of an “honest mistake or misun-
derstanding,” and that thus, it was entitled to a refund of the
personal property taxes so paid. The Kearney County treasurer
found no refund was due. Kaapa asked the Board to review
the treasurer’s finding, and the Board conducted an evidentiary
hearing. The Board ultimately determined that because no
“agreeable solution” could be reached, Kaapa was not entitled
to the refund.

Kaapa then filed a petition in error in the district court."
After reviewing the evidence, that court reversed the deci-
sion of the Board. The court found that Kaapa had paid the
2006 personal property taxes on the processing equipment as
the result of an “honest mistake or misunderstanding” and
was entitled to a refund under § 77-1734.01. The Board and
Kearney County timely appealed, and we granted their petition
to bypass the Court of Appeals.

12 See Neb. Rev. Stat. § 77-1230 (Reissue 2009).
13 See Neb. Rev. Stat. § 25-1901 (Reissue 2008).
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ASSIGNMENT OF ERROR
The Board and Kearney County assign, restated and consoli-
dated, that the district court erred in finding Kaapa was entitled
to a refund of the 2006 personal property taxes it paid on the
processing equipment.

STANDARD OF REVIEW

[1] In reviewing an administrative agency decision on a
petition in error, both the district court and the appellate court
review the decision to determine whether the agency acted
within its jurisdiction and whether sufficient, relevant evidence
supports the decision of the agency."

[2] Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court."”

ANALYSIS

Kaapa’s refund claim is based on the premise that Kaapa
paid 2006 taxes on the processing equipment twice because the
equipment was classified as personal property by Kaapa and as
real property by the county assessor. Kaapa asserts that because
TERC ultimately held that the equipment was properly classi-
fied as real property, Kaapa committed an “honest mistake or
misunderstanding” when it listed the same property as personal
property, and thus should receive a refund under § 77-1734.01.

That statute provides in pertinent part:
In case of payment made of any property taxes or any
payments in lieu of taxes with respect to property as a
result of a clerical error or honest mistake or misunder-
standing, on the part of a county or other political sub-
division of the state or any taxpayer, the county treasurer
to whom the tax was paid shall refund that portion of the
tax paid as a result of the clerical error or honest mistake
or misunderstanding. A claim for a refund pursuant to this
section shall be made in writing to the county treasurer to

" Banks v. Housing Auth. of City of Omaha, 281 Neb. 67, 795 N.W.2d 632
(2011); Fleming v. Civil Serv. Comm. of Douglas Cty., 280 Neb. 1014, 792
N.w.2d 871 (2011).

15 Connelly v. City of Omaha, 284 Neb. 131, 816 N.W.2d 742 (2012); Engler
v. State, 283 Neb. 985, 814 N.W.2d 387 (2012).
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whom the tax was paid within three years after the date
the tax was due . . . .

. . . This section may not be used to challenge the
valuation of property, the equalization of property, or the
constitutionality of a tax.

[3-5] The general common-law rule is that taxes voluntarily
paid cannot be recovered.'® The rule’s purpose is to discourage
litigation and give stability to taxing authorities in conducting
their affairs.'”” Taxes paid under a mistake of fact are consid-
ered involuntary and thus recoverable under the common-law
rule.'® A mistake of fact is

an error or want of knowledge as to a fact, past or pres-
ent, or such belief in the past or present existence as a
fact of that which never existed, or such real and honest
forgetfulness of a fact once known, as that the true rec-
ollection or knowledge of the fact, or of its existence or
nonexistence, would have caused the taxpayer to refrain
from making the payment."”
Taxes paid under a mistake of law are considered voluntary at
common law? and cannot be recovered unless the Legislature
has enacted a statute authorizing recovery.”’ A mistake of law
is “a mistake as to the legal consequences of an assumed state
of facts, which occurs where a person is truly acquainted with
the existence or nonexistence of the facts but is ignorant of or
comes to an erroneous conclusion as to their legal effect.”?

The mistake which Kaapa claims to have made with respect
to its 2006 taxes is clearly one of law, because the error was
with respect to whether the processing equipment legally was
real or personal property. Thus, the threshold question in this

16 Satterfield v. Britton, 163 Neb. 161, 78 N.W.2d 817 (1956).

17 See Texas Nat. Bank of Baytown v. Harris Cty., 765 S.W.2d 823 (Tex.
App. 1988).

1885 C.J.S. Taxation § 1058 (2010).
°Id. at 115.
2072 Am. Jur. 2d State and Local Taxation § 972 (2012).

21

Satterfield v. Britton, supra note 16.
22 85 C.J.S., supra note 18, § 1057 at 114-15.
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appeal is whether § 77-1734.01 is merely a codification of the
common-law rule or whether it alters the common-law rule and
authorizes recovery of taxes paid pursuant to an error of law.”
Specifically, does the statutory phrase “clerical error or hon-
est mistake or misunderstanding” constitute the Legislature’s
expression that a taxpayer can recover in Nebraska for taxes
paid based on an error of law?

[6,7] In resolving this issue, we are mindful that statutes
which effect a change in the common law are to be strictly con-
strued.” Generally, a construction which changes an express
common-law rule should not be adopted unless the plain words
of the statute compel it.* Here, the phrase “clerical error
or honest mistake” clearly refers to errors of fact. The term
“misunderstanding” is less clear; it could perhaps include a
misapprehension or misapplication of law. But because the lan-
guage of the statute does not plainly reveal that the Legislature
intended to expand the common-law rule, we must conclude
that it did not.

Additionally, we note that § 77-1734.01 is included in chap-
ter 77, article 17, of the Nebraska Revised Statutes, which
bears the title “Collection of Taxes.” Also contained in article
17, immediately following § 77-1734.01, is Neb. Rev. Stat.
§ 77-1735 (Reissue 2009), which provides a procedure whereby
a taxpayer may obtain a refund of property tax payment based
upon a claim that a tax “is illegal for any reason other than
the valuation or equalization of the property.” The existence
of this separate statute governing refunds of certain taxes paid
based on mistakes of law further supports the conclusion that
the Legislature intended § 77-1734.01 to apply only to refunds
resulting from errors of fact. Accordingly, we conclude that
§ 77-1734.01 is merely a codification of the common-law
rule. Because Kaapa paid the 2006 personal property taxes
based upon a mistake of law, § 77-1734.01 affords it no relief.

2 See, generally, Satterfield v. Britton, supra note 16.
2 Alisha C. v. Jeremy C., 283 Neb. 340, 808 N.W.2d 875 (2012).

% See In re 2007 Appropriations of Niobrara River Waters, 283 Neb. 629,
820 N.W.2d 44 (2012).
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The district court erred in ordering Kearney County to refund
the $480,411.50.

We acknowledge that this construction of § 77-1734.01
leads to the harsh result of double taxation in this case. But
a contrary construction would have led to the harsh result of
Kearney County’s being required to refund tax receipts which
it collected and has long since paid over to other taxing author-
ities within its jurisdiction. In the end, we can only interpret
the existing statute under our established principles, as we have
done here. If the Legislature wishes to provide broader relief
to taxpayers under similar circumstances in the future, it has
the power to enact a statute or statutes specifically providing
such relief.

CONCLUSION
For the reasons discussed, we reverse the judgment of the
district court and remand the cause with directions to reinstate
the order of the Board denying Kaapa’s claim for a refund.
REVERSED AND REMANDED WITH DIRECTIONS.

JQH LA Vista CoNFERENCE CENTER DEVELOPMENT LLC,
APPELLANT, V. SARPY COUNTY BOARD
OF EQUALIZATION, APPELLEE.
825 N.W.2d 447

Filed January 25, 2013.  Nos. S-12-054, S-12-055.

1. Taxation: Judgments: Appeal and Error. Appellate courts review decisions
rendered by the Tax Equalization and Review Commission for errors appearing
on the record.

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing
on the record, an appellate court’s inquiry is whether the decision conforms to
the law, is supported by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.

3. Taxation: Valuation: Presumptions: Evidence. A presumption exists that a
board of equalization has faithfully performed its official duties in making an
assessment and has acted upon sufficient competent evidence to justify its action.
That presumption remains until there is competent evidence to the contrary
presented, and the presumption disappears when there is competent evidence
adduced on appeal to the contrary. From that point forward, the reasonableness of
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the valuation fixed by the board of equalization becomes one of fact based upon
all of the evidence presented.

4. Taxation: Valuation: Proof: Appeal and Error. The burden of showing a val-
uation to be unreasonable rests upon the taxpayer on appeal from the action of the
board of equalization.

5. Taxation: Valuation: Proof. The burden of persuasion imposed on a complain-
ing taxpayer is not met by showing a mere difference of opinion unless it is
established by clear and convincing evidence that the valuation placed upon
his property when compared with valuations placed on other similar property is
grossly excessive and is the result of a systematic exercise of intentional will or
failure of plain duty, and not mere errors of judgment.

6. Taxation: Valuation: Real Estate: Words and Phrases. The actual value of real
property is the market value of real property in the ordinary course of trade.

7. Taxation: Valuation: Real Estate. Actual value may be determined using pro-
fessionally accepted mass appraisal methods, including, but not limited to, the (1)
sales comparison approach, (2) income approach, and (3) cost approach.

8. Taxation: Valuation: Real Estate: Words and Phrases. Actual value is the
most probable price expressed in terms of money that a property will bring if
exposed for sale in the open market, or in an arm’s-length transaction, between a
willing buyer and willing seller, both of whom are knowledgeable concerning all
the uses to which the real property is adapted and for which the real property is
capable of being used.

9. Taxation: Valuation: Evidence. When an independent appraiser using profes-
sionally approved methods of mass appraisal certifies that an appraisal was per-
formed according to professional standards, the appraisal is considered competent
evidence under Nebraska law.

Appeals from the Tax Equalization and Review Commission.
Affirmed.

Rosalynd J. Koob, of Heidman Law Firm, L.L.P., for
appellant.

Michael A. Smith, Deputy Sarpy County Attorney, for
appellee.

HEeavican, C.J., WRiGHT, CoNNOLLY, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

HEeavican, C.J.
INTRODUCTION
This appeal arises from a property tax protest filed by JQH
La Vista Conference Center Development LLC (JQH). The
property at issue is a convention center located off Interstate
80 in La Vista, Nebraska, known as the La Vista Conference
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Center. In both the 2009 and 2010 tax years, the conference
center was valued by the Sarpy County assessor at a total of
$23,400,000. In both years, JQH protested that valuation to the
Sarpy County Board of Equalization, which denied the protest.
JQH then appealed both denials to the Tax Equalization and
Review Commission (TERC). The cases were consolidated
into one hearing before TERC. TERC denied JQH’s appeal and
valued the conference center at $23,400,000 for both tax years.
JQH appealed TERC’s decision as to both the 2009 and 2010
tax years. We affirm.

FACTS

Construction on the conference center and an adjoining
hotel began in 2007, and both opened for business in July
2008. Originally, the city of La Vista was the entity build-
ing the conference center, but during construction, it was
determined that this arrangement was not financially feasible.
JQH, which was developing the hotel project, agreed to con-
tinue construction on the conference center in return for cer-
tain enticements, including $3 million from the city toward
construction costs and a low-interest loan in the amount of
$18 million.

In May 2009, another adjoining hotel was opened. The con-
ference center is now located between two connecting hotels.
Both hotels and the conference center are owned by JQH and
are managed as one entity. In addition, the conference center
and one of the hotels are located under the same roof and
have joint financial records. However, the three properties are
located on separate parcels of land and are assessed separately
for tax purposes. According to the record, the conference cen-
ter comprises 42,032 square feet and construction costs were
about $17.8 million.

In both 2009 and 2010, the county assessor placed a total
valuation on the conference center of $23,400,000 ($1,710,475
for the land and $21,689,525 for the improvements). JQH pro-
tested that valuation to the Sarpy County Board of Equalization
and requested for 2009, a valuation of $12,710,475 ($1,710,475
for the land and $11 million for the improvements), and for
2010, a valuation of $11,700,000 ($1,500,000 for the land and
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$10,200,000 for the improvements). Both protests were denied,
and JQH appealed those decisions to TERC.

JQH presented evidence before TERC from an appraisal
JQH had done on the property. That appraisal valued the
property under the income, sales, and cost approaches to val-
uation, but relied most heavily on the income approach. JQH’s
appraiser ultimately recommended a value of $7,100,000 for
2009 and $10,100,000 for 2010.

The Sarpy County Board of Equalization presented the testi-
mony of the county assessor who conducted the assessment of
the conference center. The county assessor relied upon the cost
approach, concluding that the income and sales approaches
were not valid because of a lack of data.

TERC rejected the opinion of JQH’s appraiser, specifically
finding that JQH

has not provided competent evidence to rebut the pre-
sumption that the [board of equalization] faithfully per-
formed its duties and had sufficient competent evidence
to make its determination. [TERC] also finds that [JQH]
has not provided clear and convincing evidence that the
determination by the [board of equalization] was arbitrary
or unreasonable.
JQH appeals.

ASSIGNMENT OF ERROR
On appeal, JQH assigns, restated and consolidated, that
TERC erred in determining that JQH had failed to meet its
burden of establishing that the market value as assessed by the
Sarpy County Board of Equalization was arbitrary, capricious,
and unreasonable.

STANDARD OF REVIEW
[1,2] Appellate courts review decisions rendered by TERC
for errors appearing on the record.' When reviewing a judgment
for errors appearing on the record, an appellate court’s inquiry
is whether the decision conforms to the law, is supported

! Republic Bank v. Lincoln Cty. Bd. of Equal., 283 Neb. 721, 811 N.W.2d
682 (2012).
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by competent evidence, and is neither arbitrary, capricious,
nor unreasonable .

ANALYSIS

On appeal, JQH assigns that TERC erred in affirming the

valuation of the Sarpy County Board of Equalization.

Neb. Rev. Stat. § 77-5016(9) (Cum. Supp. 2012) provides:
In all appeals, excepting those [involving the taxpayer-
initiated appeal of a county tax levy], if the appel-
lant presents no evidence to show that the order, deci-
sion, determination, or action appealed from is incorrect,
the commission shall deny the appeal. If the appellant
presents any evidence to show that the order, deci-
sion, determination, or action appealed from is incorrect,
such order, decision, determination, or action shall be
affirmed unless evidence is adduced establishing that the
order, decision, determination, or action was unreason-
able or arbitrary.

[3-5] We have held that this language creates
“a presumption that a board of equalization has faithfully
performed its official duties in making an assessment and
has acted upon sufficient competent evidence to justify its
action. That presumption remains until there is competent
evidence to the contrary presented, and the presumption
disappears when there is competent evidence adduced on
appeal to the contrary. From that point forward, the rea-
sonableness of the valuation fixed by the board of equal-
ization becomes one of fact based upon all the evidence
presented. The burden of showing such valuation to be
unreasonable rests upon the taxpayer on appeal from the
action of the board.”

And we have further held that
“the burden of persuasion imposed on the complaining
taxpayer is not met by showing a mere difference of

2 Id.

3 Brenner v. Banner Cty. Bd. of Equal., 276 Neb. 275, 283-84, 753 N.W.2d
802, 811 (2008) (quoting Ideal Basic Indus. v. Nuckolls Cty. Bd. of Equal.,
231 Neb. 653, 437 N.W.2d 501 (1989)).
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opinion unless it is established by clear and convincing
evidence that the valuation placed upon his property when
compared with valuations placed on other similar prop-
erty is grossly excessive and is the result of a systematic
exercise of intentional will or failure of plain duty, and
not mere errors of judgment.”

[6-8] The “actual value” of real property is

the market value of real property in the ordinary course
of trade. Actual value may be determined using profes-
sionally accepted mass appraisal methods, including, but
not limited to, the (1) sales comparison approach . . ., (2)
income approach, and (3) cost approach. Actual value is
the most probable price expressed in terms of money that
a property will bring if exposed for sale in the open mar-
ket, or in an arm’s length transaction, between a willing
buyer and willing seller, both of whom are knowledge-
able concerning all the uses to which the real property
is adapted and for which the real property is capable of
being used. In analyzing the uses and restrictions applica-
ble to real property, the analysis shall include a consider-
ation of the full description of the physical characteristics
of the real property and an identification of the property
rights being valued.’

JQH makes several arguments regarding the county’s valua-
tion and TERC’s affirmance of that value. JQH first argues
that TERC erred in its standard of review when it found that
JQH did not present sufficient “competent evidence” to rebut
the presumption that the “board of equalization ha[d] faithfully
performed its official duties.” JQH agrees that the burden of
persuasion always remained with it, but distinguishes between
that burden and the initial presumption afforded to a decision
of a county board of equalization.

The county defends TERC’s order by suggesting that the
appraisal of David Sangree, a certified appraiser, offered a
mere difference of opinion and that such was insufficient to

4 Id. at 284,753 N.W.2d at 812 (quoting Bumgarner v. County of Valley, 208
Neb. 361, 303 N.W.2d 307 (1981)).

5 Neb. Rev. Stat. § 77-112 (Reissue 2009).
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overcome the presumption of validity for the county’s valua-
tion. But as is argued by JQH, this argument conflates the
presumption of validity offered by § 77-5016(9) with the bur-
den of persuasion. The former is overcome by the production
of competent evidence,’® while the latter requires a showing of
more than a mere difference of opinion.’

[9] And in this case, we conclude that TERC was incorrect
when it concluded that the presumption of correctness was
not overcome by competent evidence. This court held in US
Ecology v. Boyd Cty. Bd. of Equal?® that when an indepen-
dent appraiser using professionally approved methods of mass
appraisal certifies that an appraisal was performed according
to professional standards, the appraisal is considered compe-
tent evidence under Nebraska law.” And at the hearing before
TERC, JQH offered the 2009 and 2010 appraisals of Sangree.
Sangree testified that the appraisals were prepared in con-
formity with the uniform standards of appraisal practice. The
appraisals provided three alternative valuations of the confer-
ence center, using each of the three methods provided for by
§ 77-112. We therefore agree with JQH insofar as it argues
that TERC incorrectly applied the standard of review and con-
cluded that JQH had not overcome the presumption of validity
under § 77-5016(9).

Because JQH overcame the presumption of validity for the
county’s valuation, the reasonableness of the valuation fixed
by the board of equalization becomes a question of fact based
upon all of the evidence presented.” The burden of showing
such valuation to be unreasonable rests upon the taxpayer on
appeal from the action of the board.!!

© See, § 77-5016(9); Brenner, supra note 3.
7 See Brenner, supra note 3.

8 See US Ecology v. Boyd Cty. Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575
(1999).

° See, also, Schmidt v. Thayer Cty. Bd. of Equal., 10 Neb. App. 10, 624
N.W.2d 63 (2001).

10 See Brenner, supra note 3.
.
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With respect to valuation, JQH argues that TERC erred in
concluding that it had failed to overcome its burden to show
that the market value of the property as assessed by the county
was unreasonable or arbitrary. JQH essentially contends that
Sangree’s appraisal was correct and that the county assessor’s
was not. JQH primarily takes issue with the assessor’s (1) fail-
ure to value the property under all three approaches allowed
under § 77-112: income, sales, and cost; (2) incorrect classi-
fication of the property when applying the Marshall Valuation
Service cost factors; (3) failure to take into account physical
depreciation of the property; and (4) failure to consider exter-
nal or locational depreciation. We conclude that JQH has not
overcome its burden of showing that the county’s valuation
was unreasonable or arbitrary.

Under Neb. Rev. Stat. § 77-201(1) (Reissue 2009), all
nonexempt real property is subject to taxation and should be
valued at its actual value. As is set forth above, actual value is
defined under state law,'?> and that definition provides for three
methods to determine that actual value—the income approach,
the sales approach, and the cost approach.

As is argued by JQH, Sangree utilized all three approaches
when valuing the conference center. But it does not follow that
Sangree’s use of all three methods means that the county’s val-
uation was incorrect simply because it utilized just one of those
methods. First, the plain language of the statute requires the
use of only one method. The county assessor’s cost approach is
obviously permitted under § 77-112.

Moreover, the county assessor had an explanation for his
failure to utilize the other methods. The county assessor indi-
cated that at the time of the 2009 assessment, he lacked
market data with which to perform an income approach.
And he further indicated that there were few, if any, sales of
stand-alone conference centers to use as a basis for the sales
approach. Indeed, though Sangree does provide an appraisal
under the sales approach, he acknowledges that in his search,
he was unable to find comparable sales for stand-alone confer-
ence centers.

12§ 77-112.
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Because the county assessor was not provided with the
actual costs of construction, he utilized the Marshall Valuation
Service, which is a mass appraisal tool approved by Nebraska’s
Tax Commissioner and the Department of Revenue. The
Marshall Valuation Service was also used by Sangree in his
appraisal under the cost approach.

JQH contends that the county assessor improperly classified
certain building materials when entering data into the Marshall
Valuation Service—particularly taking issue with the county
assessor’s classification of the building materials as “Class B”
rather than “Class C.” But the county assessor noted in his
testimony that he was able to visit the building site during
construction and was also able to discuss the property with the
city building inspector.

JQH next argues that the county assessor’s valuation did not
take into account physical depreciation in the 2010 appraisal.
But when questioned about it, the county assessor noted that
the county would be required to make such an adjustment only
when reassessing an entire class, which occurs only every 4
to 5 years. Upon further questioning, the county assessor also
indicated that if he were accounting for physical depreciation,
he would also update his “manual date,” and that under the cost
approach, this update would likely result in an increase of the
cost of the building.

JQH also contends that the county’s valuation was incorrect
in that it did not account for external depreciation. External, or
locational, depreciation allows for a decrease in value based
upon either the location of real property or other external fac-
tors.'> But the county assessor testified that he did not make
any deductions for external depreciation, because he “did not
see any or observe any. . .. [T]his is one the hottest locations
in Sarpy County, probably the hottest.”

JQH acknowledges that it has the burden to overcome the
county’s valuation. Unless the taxpayer shows that the county’s
valuation was unreasonable or arbitrary, that valuation should
be affirmed. And we conclude that JQH has not met its burden.

3 See Darnall Ranch v. Banner Cty. Bd. of Equal., 276 Neb. 296, 753
N.W.2d 819 (2008).
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A review of the county assessor’s testimony shows a reasonable
basis for the differences between the county’s valuation and
Sangree’s appraisals. We further question Sangree’s appraisals
to the extent that the appraisals showed a substantial difference
in 2009 and 2010 between the income and cost methods. It was
only after deductions in those respective amounts were made
for external depreciation that the income and cost approaches
were equal to each other. These large deductions are suspect
under the record in this case.

JQH is correct insofar as TERC erred when it found that
JQH had not rebutted the presumption of validity of the
county’s valuation. Nevertheless, TERC did not err in affirm-
ing the valuation of the property, because JQH failed to meet
its burden of showing that the county’s valuation was unrea-
sonable and arbitrary. TERC’s decision conforms to the law,
is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. JQH’s assignment of error to the
contrary is without merit.

CONCLUSION
The decisions of TERC are affirmed.
AFFIRMED.
CAaSSEL, J., not participating.

TURBINES LTD., APPELLEE, V. TRANSUPPORT,
INCORPORATED, APPELLANT.
825 N.W.2d 767
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a litigant of a substantial right and denying just results in matters submitted
for disposition.

3. Actions: Default Judgments: Complaints: Damages: Proof. Where a defendant
is in default, the allegations of the complaint are to be taken as true against him,



130 285 NEBRASKA REPORTS

except allegations of value and amount of damage. Thus, if the complaint states
a cause of action, the plaintiff is entitled to judgment without further proof. The
necessary corollary of this rule is that if the allegations in the complaint fail to
state a cause of action, the plaintiff is not entitled to default judgment.

4. Actions: Default Judgments: Evidence: Appeal and Error. In determining
whether a district court’s entry of a default judgment is so clearly untenable as
to constitute an abuse of discretion, an appellate court should assume the truth
of all material facts alleged in the complaint and of any evidence offered by the
plaintiff. It must then decide whether the plaintiff has established a valid cause
of action.

5. Contracts: Rescission. Generally, grounds for cancellation or rescission of a
contract include fraud, duress, unilateral or mutual mistake, and inadequacy
of consideration.

6. : ____. Neither the doctrine of discharge by supervening frustration as set
forth in Restatement (Second) of Contracts § 265 (1981) nor the doctrine of dis-
charge by supervening impracticability under Restatement (Second) of Contracts
§ 261 (1981) can serve as the basis for rescission of a contract that has been
fully performed.
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STEPHAN, J.

Turbines Ltd. (Turbines), a Nebraska corporation, purchased
a replacement part for a helicopter engine from Transupport,
Incorporated, a New Hampshire corporation, intending to use
the part to fill an order Turbines had received from a customer
in Singapore to be shipped to Malaysia. When Turbines learned
that filling the order could subject it to criminal liability under
federal law, Turbines attempted to return the part to Transupport
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and obtain a refund of the $30,000 purchase price. Transupport
refused to refund the payment, and Turbines brought this action
in the district court for Cuming County, seeking rescission
of the purchase order. Although served with summons and
notice of the proceedings, Transupport failed to appear at both
a pretrial conference and the trial. After receiving evidence,
the district court entered judgment in favor of Turbines. Eight
days later, Transupport appeared through counsel and filed
motions for new trial and to vacate the judgment. The district
court overruled those motions, and Transupport appealed. The
Nebraska Court of Appeals determined that the district court
did not err in overruling the posttrial motions. But the Court of
Appeals reversed the default judgment against Transupport and
ordered that Turbines’ complaint be dismissed, reasoning the
evidence adduced at trial did not support rescission as a matter
of law.! We granted Turbines’ petition for further review and
now affirm the judgment of the Court of Appeals.

BACKGROUND

Facrts

Turbines, owned by Marvin Kottman, is in the business of
helicopter sales and support. Sometime in late 2006 or early
2007, Monarch Aviation (Monarch) contacted Turbines’ office
in Singapore seeking to purchase a turbine nozzle. Turbines
did not have the nozzle in its inventory, so it approached
Transupport, a turbine engine parts supplier with which it had
done business since the mid-1980’s. Turbines told Transupport
that it wanted the nozzle for a customer in Singapore, whom it
did not otherwise identify, and e-mail correspondence between
Transupport and Turbines reflects a discussion about the cus-
tomer’s requests and requirements. Kottman testified that the
customer referred to in the e-mails was Monarch and that
Transupport was aware of Turbines’ plans to ship the nozzle
to Malaysia.

Turbines purchased the nozzle from Transupport for
$30,000 and tendered payment with the purchase order. Under

U Turbines Ltd. v. Transupport, Inc., 19 Neb. App. 485, 808 N.W.2d 643
(2012).
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the “Remarks” section, the purchase order states, “Subject to
Inspection and acceptance by customer.” Kottman testified he
inserted this language to document that he had explained to
Transupport that he had no use for the nozzle and that if it
was unacceptable to his customer, he would return the nozzle
to Transupport. But additional text on the purchase order
stated: “Turbines . . . is Transupport’s customer, acceptance/
rejection is always at customer.” Kottman testified that this
notation was not on the purchase order when it was sent to
Transupport.

Transupport shipped the nozzle to Turbines with an accom-
panying invoice showing that the purchase price had been pre-
paid. The invoice stated that Transupport was not the “USPPI”
for the item. Kottman explained that USPPI is a customs
term for U.S. principal party of interest; a USPPI is required
for all exports of goods. Boilerplate language at the bot-
tom of the invoice states that the sale may include muni-
tions list items or commerce-controlled list items and indicates
that a license may be required for export. The back of the
invoice includes Transupport’s return policy: “NO RETURNS
WITH OUT [sic] PRIOR AUTHORIZATION. NO RETURNS
AFTER 90 DAYS.” Kottman testified that he never agreed to
this return policy.

Turbines attempted to ship the nozzle to Malaysia as directed
by Monarch. The nozzle was seized in February 2007 by U.S.
Customs and Border Protection (U.S. Customs), which claimed
that a license from the U.S. Department of State was required
to ship the nozzle overseas. After several appeals, it was
determined that no license was required, and the nozzle was
returned to Turbines sometime after January 2009. Turbines
kept Transupport informed of the status of the nozzle during
the contested seizure by U.S. Customs.

During the time that U.S. Customs retained the nozzle,
Turbines learned that Monarch was redirecting goods to Iran,
a prohibited destination, and that a person associated with
Monarch had become the subject of a federal indictment.
The indictment was unsealed in August 2007, 6 months after
the parties’ transaction was completed. Under federal law, if
Turbines shipped the nozzle to Monarch after learning this
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information, it was subject to criminal penalties. Thus, after
receiving the nozzle from U.S. Customs, Turbines returned
it to Transupport and requested that the purchase price be
refunded. Transupport refused to do so and eventually shipped
the nozzle back to Turbines’ counsel.

PrOCEDURAL HISTORY

In March 2010, Turbines filed its complaint seeking to com-
pel Transupport to refund the $30,000 purchase price, based
upon the purchase order language, “Subject to Inspection and
acceptance by customer.” William Foote, Transupport’s reg-
istered agent and vice president, was personally served with
the complaint on March 16, but Transupport did not answer or
otherwise respond to the complaint within 30 days. On May
4, Turbines filed a motion for default judgment, and a hearing
was set for June 3.

On June 2, 2010, the clerk of the district court received a
letter from Transupport signed by Foote. The letter responded
to the allegations of the complaint and requested dismissal of
the action. On June 3, the court, on its own motion, entered a
pretrial progression order. It ordered that all discovery be com-
pleted before an August 5 pretrial conference. It further ordered
that the pretrial conference “shall be attended by the attorney
that will act as lead counsel at the time of trial.” On June 28,
Turbines filed a motion to compel Transupport’s compliance
with certain discovery requests, and a hearing on that motion
was set for the same date as the pretrial conference.

Transupport failed to appear at the August 5, 2010, pre-
trial conference. In an order entered the same day, the court
extended the deadline for discovery to November 1 and set
trial for November 29. On November 22, Turbines moved to
strike Foote’s letter purporting to answer the complaint, argu-
ing it was signed by a person not licensed to practice law in
Nebraska. Turbines also moved for default judgment. A hearing
on these motions was set for the same day as trial.

Transupport did not appear for trial on November 29, 2010.
Turbines presented evidence in support of its claim. After
receiving this evidence, the court orally sustained Turbines’
motion to strike Foote’s letter, reasoning that Foote was not a
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lawyer licensed to practice in the State of Nebraska and there-
fore could not represent Transupport, a corporate entity. The
court then stated, “So this can then proceed as a motion for
default judgment,” but explained that “whether I treat it as a
motion for default judgment or a trial on the merits makes no
difference at this point because the evidence is only in sup-
port of the complaint because the defendant has chosen not to
appear in any capacity to respond to the evidence.”

The court then reviewed the evidence presented by Turbines
and found it clearly showed that the “customer” referenced in
the purchase order was the party to whom Turbines would
provide the nozzle. The court found that because the transac-
tion was never completed to satisfy this customer, the terms
of the contract were not met and it could exercise its equi-
table jurisdiction to grant rescission of the contract. The court
ordered Transupport to return the purchase price to Turbines
upon the return of the nozzle. Transupport was also ordered
to pay the costs of the proceeding. The district court’s judg-
ment memorializing these rulings was entered on December
7, 2010.

On December 15, 2010, a licensed Nebraska attorney entered
an appearance for Transupport and filed several motions,
including motions for new trial and to vacate judgment. The
motion for new trial alleged seven different grounds, each
of which is a ground listed in Neb. Rev. Stat. § 25-2001
(Reissue 2008), the statute authorizing district courts to vacate
or modify judgments. The motion to vacate judgment set forth
the same seven grounds and added that Transupport had a
meritorious defense and that vacating the judgment was nec-
essary for the proper and just determination of the action. In
conjunction with these motions, Transupport’s attorney filed an
affidavit which averred that he was first contacted by Foote on
December 13.

A hearing was held on December 21, 2010. Transupport
introduced three affidavits, including one from Foote stating
that he received the motions to strike answer and for default
judgment on November 24, but that he was out of the office
for Thanksgiving and his wife’s heart surgery from 5 p.m. on
November 24 to 4 p.m. on December 1. The affidavits were



TURBINES LTD. v. TRANSUPPORT, INC. 135
Cite as 285 Neb. 129

received in support of Transupport’s motion to vacate judg-
ment. In addition, Transupport’s counsel argued that it should
be given an opportunity to present its meritorious defense.
Counsel argued that rescission required proof of fraud, undue
influence, misrepresentation, or business coercion and that the
affidavits showed that none of those had occurred.

In an order denying both of Transupport’s motions, the
district court found that Transupport failed to satisfy any
of the statutory grounds in § 25-2001 for vacating a judg-
ment. The court also determined that the motion for new trial
was nonmeritorious because it did not set forth any ground
listed in Neb. Rev. Stat. § 25-1142 (Reissue 2008), the new
trial statute.

Court OF APPEALS’ OPINION

Transupport appealed, and assigned and argued to the Court
of Appeals that the district court erred in (1) striking its
answer, (2) overruling its motion to vacate judgment and
motion for new trial, and (3) determining Turbines was entitled
to rescission. The Court of Appeals determined that the district
court did not err in striking Transupport’s purported answer,
reasoning Foote was not a member of the Nebraska Bar
and therefore his letter was a nullity.? The Court of Appeals
determined the district court did not abuse its discretion in
overruling Transupport’s motion to vacate judgment, reason-
ing Transupport failed to protect its own interests by ignoring
the district court’s orders and failing to appear for trial. The
Court of Appeals also upheld the district court’s ruling on
Transupport’s motion for new trial, determining that the motion
did not set out any statutory grounds for a new trial as speci-
fied in § 25-1142, but instead alleged statutory grounds for a
motion to vacate.

But ultimately, the Court of Appeals found Transupport
was entitled to relief because the evidence did not sup-
port rescission of the contract. It found that Neb. U.C.C.
§ 2-615 (Reissue 2001) did not support rescission, because
that section excuses a seller from timely delivering goods,

2 1d.
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and Transupport had delivered the nozzle. The court also
found the doctrine of supervening frustration did not support
rescission, because it was “impossible to say that a ‘basic
assumption’ of the contract was Turbines’ ability to export the
nozzle to Monarch.”? Lastly, the Court of Appeals concluded
that a unilateral mistake did not permit rescission, reasoning
that enforcement of the contract would not be unconscionable.
Turbines timely filed a petition for further review, which
we granted.

ASSIGNMENTS OF ERROR

Turbines assigns, restated and summarized, that the Court of
Appeals erred in reversing the district court’s order rescinding
the contract and in holding the evidence was insufficient to
support rescission.

In a response to the petition for further review, Transupport
assigns that the Court of Appeals erred in finding the district
court properly struck “the Answer” and properly disposed of
its posttrial motions. But these issues were not raised in a
timely manner. The Court of Appeals’ opinion was filed on
January 24, 2012. Our rules provide that “a petition for fur-
ther review and memorandum brief in support must be filed
within 30 days after the release of the opinion of the Court
of Appeals.” Because Transupport’s response was not filed
within the 30-day time period,” Transupport’s assignments
of error are not properly before the court, and we do not
address them.

STANDARD OF REVIEW
[1,2] In an appeal from the entry of a default judgment,
or the denial of a motion to stay entry of a default judgment,
an appellate court will affirm the action of the trial court in
the absence of an abuse of discretion.® A judicial abuse of

3 Id. at 501, 808 N.W.2d at 655.
4 Neb. Ct. R. App. P. § 2-102(F)(1) (rev. 2012).
5 See, id.; Corcoran v. Lovercheck, 256 Neb. 936, 594 N.W.2d 615 (1999).

¢ State of Florida v. Countrywide Truck Ins. Agency, 258 Neb. 113, 602
N.W.2d 432 (1999).
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discretion exists when the reasons or rulings of a trial judge
are clearly untenable, unfairly depriving a litigant of a sub-
stantial right and denying just results in matters submitted
for disposition.’

ANALYSIS

We begin by addressing Turbines’ argument that once the
Court of Appeals determined that the district court did not err
in refusing to vacate the judgment, it should have affirmed
without reaching the merits of the rescission claim. This
requires us to determine on what grounds a default judgment
may be challenged.

[3] The general rule is that “where a defendant is in
default, the allegations of the [complaint] are to be taken as
true against him, except allegations of value and amount of
damage.” Thus, if the complaint states a cause of action, the
plaintiff is entitled to judgment without further proof.” The
necessary corollary of this rule is that if the allegations in the
complaint fail to state a cause of action, the plaintiff is not
entitled to default judgment. While this rule developed under
Nebraska’s former code pleading system, we perceive no
reason why it should not be applied under our current notice
pleading regime.

Here, Turbines did not rely solely on its pleading, but also
offered evidence in support of its motion for default judgment.
Both the district court and the Court of Appeals considered
that evidence when determining whether the judgment in favor
of Turbines was proper. We conclude that they did not err in
doing so, because a party seeking default judgment may pre-
sent evidence in support of its claim.

7 Prime Home Care v. Pathways to Compassion, 283 Neb. 77, 809 N.W.2d
751 (2012); Gary’s Implement v. Bridgeport Tractor Parts, 281 Neb. 281,
799 N.W.2d 249 (2011).

8 State of Florida v. Countrywide Truck Ins. Agency, supra note 6, 258 Neb.
at 124, 602 N.W.2d at 438 (emphasis omitted). Accord Weir v. Woodruff,
107 Neb. 585, 186 N.W. 988 (1922).

® Weir v. Woodruff, supra note 8; State on behalf of Yankton v. Cummings, 2
Neb. App. 820, 515 N.W.2d 680 (1994).
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[4] The foregoing demonstrates that in determining whether
a district court’s entry of a default judgment is so “clearly
untenable” as to constitute an abuse of discretion, an appellate
court should assume the truth of all material facts alleged in the
complaint and of any evidence offered by the plaintiff. It must
then decide whether the plaintiff has established a valid cause
of action. Here, the Court of Appeals essentially concluded
that Turbines was not entitled to rescission as a matter of law
because the allegations of its complaint and the evidence it
presented failed to state a cause of action. We now review
that determination.

[5] Generally, grounds for cancellation or rescission of a
contract include fraud, duress, unilateral or mutual mistake,
and inadequacy of consideration.!® Turbines’ complaint does
not identify any specific legal grounds for rescission and does
not include any allegations of fraud or duress on the part of
Transupport. In its brief filed in the Court of Appeals, Turbines
relied on § 2-615 and “common law contractual principles
related to supervening impracticability” as its legal grounds
for rescission.!! The Court of Appeals examined the record and
concluded that the pleadings and evidence did not provide a
legal basis for rescission under § 2-615, the doctrines of super-
vening impracticability or supervening frustration, or unilateral
mistake. On further review, Turbines argues that the Court of
Appeals erred in its analysis of these theories and failed to
consider others.

UN1FORM COMMERCIAL
CopE § 2-615
Section 2-615 provides:

Except so far as a seller may have assumed a greater
obligation and subject to the preceding section on substi-
tuted performance:

(a) Delay in delivery or nondelivery in whole or in
part by a seller who complies with paragraphs (b) and

10 See Eliker v. Chief Indus., 243 Neb. 275, 498 N.W.2d 564 (1993).
' Brief for appellee at 20.
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(c) is not a breach of his duty under a contract for sale
if performance as agreed has been made impracticable
by the occurrence of a contingency the nonoccurrence of
which was a basic assumption on which the contract was
made or by compliance in good faith with any applicable
foreign or domestic governmental regulation or order
whether or not it later proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect
only a part of the seller’s capacity to perform, he must
allocate production and deliveries among his customers
but may at his option include regular customers not then
under contract as well as his own requirements for further
manufacture. He may so allocate in any manner which is
fair and reasonable.

(c) The seller must notify the buyer seasonably that
there will be delay or nondelivery and, when allocation is
required under paragraph (b), of the estimated quota thus
made available for the buyer.

Comment 1 to § 2-615 states that it “excuses a seller from
timely delivery of goods contracted for, where his or her per-
formance has become commercially impracticable because of
unforeseen supervening circumstances not within the contem-
plation of the parties at the time of contracting.” The Court of
Appeals reasoned that § 2-615 was inapplicable because there
was no failure on the part of the seller, Transupport, to deliver
the nozzle to Turbines.

Relying upon comment 9 to § 2-615, which states that under
certain circumstances, it “may well apply” to the perform-
ance of a buyer under a “requirements” or “supply” contract,
Turbines argues that it applies here. But this case does not
involve such a contract. More important, it iS not an action
for breach of contract. Section 2-615 specifies circumstances
under which nonperformance or delayed performance of a sales
contract will not constitute a breach. Here, there is no issue
of breach, because the contract was fully performed by each
party in that Transupport shipped the nozzle to Turbines and
Turbines remitted the purchase price to Transupport. We agree
with the Court of Appeals that § 2-615 does not provide a legal
basis for rescission on the facts presented here.
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SUPERVENING IMPRACTICALITY
AND FRUSTRATION

In Cleasby v. Leo A. Daly Co.,'* we determined that busi-
ness necessity justified an international architectural consult-
ing firm’s termination of a project manager’s assignment at
an overseas jobsite when an illness caused the manager’s
prolonged absence from the country where the work was
being performed. In reaching this conclusion, we relied in
part upon Restatement (Second) of Contracts §§ 261 and
265."% Section 261, entitled “Discharge by Supervening
Impracticability,” provides:

Where, after a contract is made, a party’s performance
is made impracticable without his fault by the occurrence
of an event the non-occurrence of which was a basic
assumption on which the contract was made, his duty
to render that performance is discharged, unless the lan-
guage or the circumstances indicate the contrary.'*

Section 265, entitled “Discharge by Supervening Frustration,”
provides:

Where, after a contract is made, a party’s principal
purpose is substantially frustrated without his fault by
the occurrence of an event the non-occurrence of which
was a basic assumption on which the contract was made,
his remaining duties to render performance are dis-
charged, unless the language or the circumstances indi-
cate the contrary.'

The Court of Appeals concluded that § 265 could not provide
a legal basis for rescission because it was “impossible to say
that a ‘basic assumption’ of the contract was Turbines’ ability
to export the nozzle to Monarch.”!® But we believe that there is
a more basic question of law, namely, whether the doctrine of
supervening frustration can serve as the basis for rescinding a

2 Cleasby v. Leo A. Daly Co., 221 Neb. 254, 376 N.W.2d 312 (1985).
3 Restatement (Second) of Contracts §§ 261 and 265 (1981).

4 Id., § 261 at 313.

5 Id., § 265 at 334-35.

Turbines Ltd. v. Transupport, Inc., supra note 1, 19 Neb. App. at 501, 808
N.W.2d at 655.

=N
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contract that has been fully performed. In Kunkel Auto Supply
Co. v. Leach,” the buyer purchased automotive equipment
from the seller and gave a promissory note in payment. Both
parties believed that the equipment would allow the buyer to
operate a state testing station under a statute which they under-
stood to require mandatory vehicle testing. That understanding
was incorrect, and the statute was eventually repealed. When
sued on the note, the buyer alleged that it was void under vari-
ous theories, including the doctrine of commercial frustration
derived in part from a previous version of the Restatement of
Contracts on which § 265 is based.'”® We held as a matter of
law that this defense was not viable because the contract, so
far as the seller was concerned, was fully performed before the
defense arose. We noted that the doctrine of commercial frus-
tration “applies to executory contracts alone.”!

In Mobile Home Estates v. Levitt Mobile Home *° the Arizona
Supreme Court relied in part on our decision in Kunkel Auto
Supply Co. in holding that the doctrine of commercial frus-
tration could not be utilized as a basis for rescinding a fully
performed contract. In that case, a mobile home dealer pur-
chased and paid for several modular duplex dwelling units
with the intention of reselling them. Resale proved difficult
if not impossible because the units did not comply with sub-
sequently adopted standards. The purchaser sought rescission
of the contract and recovery of the purchase price under the
Arizona doctrine of “commercial frustration,” which provided
that “‘“when, due to circumstances beyond the control of the
parties the performance of a contract is rendered impossible,
the party failing to perform is exonerated.” . . .””*' Citing

17" Kunkel Auto Supply Co. v. Leech, 139 Neb. 516, 298 N.W. 150 (1941).

¥ See, Restatement of Contracts § 288 (1932); Restatement (Second), supra
note 13, § 265, Reporter’s Note.

19 Kunkel Auto Supply Co. v. Leech, supra note 17, 139 Neb. at 522, 298
N.W. at 153.

2 Mobile Home Estates v. Levitt Mobile Home, 118 Ariz. 219, 575 P.2d 1245
(1978).

21 Id. at 222, 575 P.2d at 1248, quoting Garner v. Ellingson, 18 Ariz. App.
181, 501 P.2d 22 (1972).
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Kunkel Auto Supply Co. and other authorities, the court con-
cluded: “It would be contrary to logic and common sense to
hold that a contract was rendered impossible to perform when,
in fact, it had already been performed.”*

[6] We find this analysis applicable to § 265 of the
Restatement, which clearly contemplates an executory con-
tract by providing that a party’s “remaining duties to render
performance are discharged” by the occurrence of an event
which substantially frustrates the party’s principal purpose.
Each of the illustrations which follow the statement of the rule
involve circumstances where a party’s obligation to perform
an executory contract is discharged by the occurrence of an
event which frustrates that party’s purpose in entering into the
contract.”® We therefore conclude as a matter of law that the
doctrine of discharge by supervening frustration as set forth in
§ 265 of the Restatement cannot serve as the basis for rescis-
sion of a contract that has been fully performed. And although
the Court of Appeals did not specifically discuss the doctrine
of discharge by supervening impracticability under § 261 of
the Restatement, we conclude that the same reasoning applies.
Like § 265, § 261 defines circumstances under which a party’s
obligation to perform a contract may be discharged. Neither
contemplates the circumstances of this case, in which the con-
tract was fully performed.

FAILURE TO AGREE ON
MATERIAL TERMS

Turbines asserts that the district court properly granted
rescission on the ground that the parties failed to agree on a
material term of the contract and that the Court of Appeals
improperly ignored this basis for the district court’s judgment.
Turbines relies upon the following statement by the district
court to show that the court made that finding: “But it appears
from the evidence that there was probably some disagreement,
and the Court finds such as to the complete elements of the
transaction which was never completed to satisfy the terms of

2 Id.
23 Restatement (Second), supra note 13, § 265.
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the contract . . . .” Immediately before making this statement,
the court noted that while there may have been some confusion
among the parties as to what was meant by “customer,” the
evidence showed the parties understood that the customer was
someone other than the two of them. Thus, Turbines is arguing
that because the district court acknowledged the parties may
have attached different meanings to the term “customer,” the
parties failed to agree on a material term of the contract, and
that rescission was properly granted.

Turbines relies upon Sayer v. Bowley* in support of its
argument. Sayer involved an oral contract for the sale of
land in which the buyer sought specific performance. This
court noted:

Unlike the situation in a case involving contracts for the
sale of goods, we will not read unsettled terms into con-
tracts for the sale of land . . . . “The parties themselves
must agree upon the material and necessary details of the
bargain, and if any of these be omitted, or left obscure
or indefinite, so as to leave the intention of the parties
uncertain respecting the substantial terms, the case is not
one for specific performance.””
Even assuming this rule applies to the present transaction, it
would not entitle Turbines to relief, because the record reflects
that Turbines and Transupport agreed on all material and nec-
essary details of the bargain. Transupport agreed to supply the
nozzle, and Turbines agreed to pay $30,000 in exchange for
it. According to Kottman, it was agreed that Turbines could
return the nozzle, if the customer found the nozzle unaccept-
able. But as the Court of Appeals correctly determined, there
was no allegation or evidence that the nozzle was unacceptable
to either Turbines or Monarch.

FAILURE OF CONDITION PRECEDENT
[7] Turbines argues that it is entitled to rescission because
the remark in the purchase order, “Subject to Inspection and

2 Sayer v. Bowley, 243 Neb. 801, 503 N.W.2d 166 (1993).

2 Id. at 807, 503 N.W.2d at 170-71, quoting Reifenrath v. Hansen, 190 Neb.
58,206 N.W.2d 42 (1973).
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acceptance by customer,” conditioned its duty to perform. This
court has recognized that performance of a duty subject to a
condition cannot become due unless the condition occurs or its
nonoccurrence is excused.?® And the failure to perform a prom-
ise, the performance of which is a condition, entitles the other
party to the contract to a rescission thereof.”

A case relied upon by Turbines provides a good example of
the application of these principles. Gallner v. Sweep Left, Inc.*®
involved a contract for the purchase of stock which was to be
placed in escrow at a specified bank. The contract explicitly
made the company’s duty to place the stock in escrow “subject
to the payment of $1000.7%° This court concluded that because
the $1,000 was never paid, the company’s duty to perform by
placing the stock in escrow never arose, and that it was entitled
to rescind the contract.

Here, the purchase agreement is not explicit. The clause
that Turbines relies upon appears in the “Remarks” section of
the purchase order. There is no other language indicating that
Turbines’ duty to pay was subject to its customer’s acceptance
of the nozzle. Kottman testified that the language was added
to reflect the parties’ understanding that Turbines was allowed
to return the nozzle if it was unacceptable to the customer. But
Kottman also testified that he sent the purchase order along
with the $30,000 purchase price. Because the $30,000 was
prepaid, Turbines’ duty to pay could not have been conditioned
on acceptance and inspection by Monarch at some subsequent
date. Thus, the doctrine of failure of a condition precedent does
not support the district court’s grant of rescission.

SUPERVENING PROHIBITION OR
PREVENTION BY LAw
Turbines argues that it was entitled to rescission because
of the legal difficulties it would have faced if it shipped the

% D & S Realty v. Markel Ins. Co., 284 Neb. 1, 816 N.W.2d 1 (2012).
2 Gallner v. Sweep Left, Inc., 203 Neb. 169, 277 N.W.2d 689 (1979).
B Id.

2 Id. at 171,277 N.W.2d at 690 (emphasis omitted).
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nozzle to Monarch. It relies on two cases holding that a party’s
failure to perform a contract does not constitute a breach where
performance is made unlawful by a governmental entity.** In
both cases, a seller located in the United States successfully
argued that it was excused from a contractual undertaking to
ship goods to a buyer in Iran as a result of export restrictions
imposed by the government of the United States. In each case,
the courts held that intervening action of the government which
would have made shipment unlawful excused the seller’s non-
performance, so that its failure to ship the goods did not con-
stitute a breach of the contract. Neither case provides support
for rescinding a contract that has been fully performed, as is
the case here.

UNILATERAL MISTAKE
Finally, the Court of Appeals reasoned that Turbines’ argu-
ably unilateral mistake regarding its ability to ship the nozzle
to Monarch could not provide a basis for rescission, because
enforcement of the contract as made would not be uncon-
scionable, given Kottman’s admission that there were other
potential customers for the nozzle.’! We agree.

CONCLUSION

Turbines fulfilled its contractual obligation to pay in
advance for the nozzle which it ordered from Transupport. In
turn, Transupport fulfilled its contractual obligation to ship
the nozzle to Turbines. The contract did not contemplate the
circumstances which subsequently prevented Turbines from
shipping the nozzle to Monarch. But the occurrence of those
circumstances did not constitute a basis for rescinding the fully
performed contract. Thus, although Transupport clearly ignored
the district court’s orders and failed to appear for trial, the
district court abused its discretion in entering default judgment
in favor of Turbines, because the uncontroverted facts provide

0 See, Harriscom Svenska, AB v. Harris Corp., 3 F3d 576 (2d Cir. 1993);
McDonnell Douglas Corp. v. Islamic Republic of Iran, 591 F. Supp. 293
(E.D. Mo. 1984).

31 Turbines Ltd. v. Transupport, Inc., supra note 1.
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no legal basis for rescission, and to allow such a judgment to
stand would be untenable. Accordingly, although our reasoning
differs in some respects, we affirm the judgment of the Court
of Appeals.

AFFIRMED.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
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Per Curiam.

INTRODUCTION

Following a bench trial in Lancaster County Court, David
E. Cording was found guilty of third degree sexual assault
and public indecency. He appealed, and the Lancaster County
District Court reversed the conviction for sexual assault but
affirmed the conviction for public indecency.

The Counsel for Discipline of the Nebraska Supreme Court
brought formal charges based on the underlying incident, which
involved respondent’s solicitation of an undercover police offi-
cer to engage in a sexual act in a public place. The formal
charges alleged a violation of respondent’s oath of office as
provided by Neb. Rev. Stat. § 7-104 (Reissue 2012) and the
Nebraska rules governing professional conduct, specifically
Neb. Ct. R. of Prof. Cond. § 3-508 4.

A hearing before a court-appointed referee was held on
February 7, 2012, and the referee filed his report on April 19,
2012. The referee found by clear and convincing evidence
that respondent’s conduct violated his oath of office as an
attorney and § 3-508.4(b). The referee recommended a pub-
lic reprimand.

Neither party took exception to the findings and recom-
mendations of the referee. Pursuant to Neb. Ct. R. § 3-310(L),
relator moved for judgment on the pleadings. This court
sustained the motion as to the facts and ordered the case to
proceed to briefing and oral argument limited to the issue
of discipline.

FACTS
In his report, the referee found that respondent was admit-
ted to the practice of law in the State of Nebraska on June
25, 1974. His former practice was generally in the areas of
real estate, estates, probate, wills, trusts, and some criminal
appointments. On occasion, he served as an acting county
attorney and as a hearing officer in probation revocation cases.
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He was engaged in private practice until March 2010, but has
not engaged in the practice of law since that time.

On June 15, 2010, respondent was walking in a park near
Lincoln, Nebraska. An undercover police officer was pres-
ent, watching for illegal sexual activity occurring in the park.
The officer saw respondent and thought that respondent had
signaled him. The officer began following respondent, and the
two began a conversation. During the conversation, the officer
indicated that he was voluntarily going with respondent. As
they walked deeper into a wooded area of the park, the officer
indicated that he was shy and that he had not done anything
like this before. The indecent conduct followed.

Respondent’s illegal conduct took place in a heavily wooded
area of the park. There is nothing in the record to indicate that
members of the public were present or that anyone viewed
respondent’s conduct. Respondent was charged in Lancaster
County Court with third degree sexual assault and public inde-
cency. He was found guilty of both counts.

On appeal, the Lancaster County District Court found the
evidence failed to establish that the contact between respond-
ent and the officer was not consensual, as required by Neb.
Rev. Stat. §§ 28-320(1)(a) (Reissue 2008) and 28-318(8)
(Cum. Supp. 2012) for sexual assault. The district court
reversed the conviction for third degree sexual assault, but
affirmed the conviction for public indecency, which was a
Class IT misdemeanor.!

Respondent had previously been convicted of sexual bat-
tery in the district court for Saline County, Kansas, on July
12, 2002, which was a misdemeanor.> There is no record that
respondent has been disciplined previously or charged with
professional misconduct in the State of Nebraska.

On June 6, 2012, this court sustained relator’s motion for
judgment on the pleadings, limiting judgment to the facts.
We ordered the parties to brief the issue of the appropri-
ate discipline.

! Neb. Rev. Stat. § 28-806(2) (Reissue 2008).

2 Kan. Stat. Ann. § 21-3517(b) (2007) (repealed by 2010 Kan. Laws, ch.
136, § 307).
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ASSIGNMENT OF ERROR
Neither party has taken exception to the referee’s report of
the facts. Neither party alleges any error.

STANDARD OF REVIEW
[1] A proceeding to discipline an attorney is a trial de novo
on the record.’

ANALYSIS

[2,3] When no exceptions to the referee’s findings of fact
are filed, we may consider the referee’s findings final and
conclusive.* Because we granted judgment on the pleadings
as to the facts, the only issue before us is the appropriate dis-
cipline.’ The basic issues in a disciplinary proceeding against
an attorney are whether we should impose discipline and, if
so, the appropriate discipline under the circumstances.® The
decision to impose discipline depends upon whether the attor-
ney’s conduct violated the Nebraska Rules of Professional
Conduct.’

Pursuant to § 7-104, every attorney admitted to the practice
of law in Nebraska takes the following oath: “You do solemnly
swear that you will support the Constitution of the United
States, and the Constitution of this state, and that you will
faithfully discharge the duties of an attorney and counselor,
according to the best of your ability.” Under § 3-508.4(b), it is
professional misconduct for a lawyer to “commit a criminal act
that reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects.” The question before
us is whether respondent’s criminal act of public indecency
violated his oath of office and § 3-508.4(b).

3 State ex rel. Counsel for Dis. v. Palik, 284 Neb. 353, 820 N.W.2d 862
(2012).

4§ 3-310(L); State ex rel. Counsel for Dis. v. Pierson, 281 Neb. 673, 798
N.W.2d 580 (2011).

5 See State ex rel. Counsel for Dis. v. Lopez Wilson, 283 Neb. 616, 811
N.W.2d 673 (2012).

® Palik, supra note 3.
7 See Neb. Ct. R. § 3-303.



150 285 NEBRASKA REPORTS

Neb. Ct. R. § 3-326(A) provides:

For the purposes of Inquiry of a Complaint or Formal
Charges filed as a result of a finding of guilt of a crime,
a certified copy of a judgment of conviction consti-
tutes conclusive evidence that the attorney committed the
crime, and the sole issue in any such Inquiry should be
the nature and extent of the discipline to be imposed.

[4,5] Any violation of the Nebraska Rules of Professional
Conduct constitutes grounds for discipline.® Each attorney dis-
cipline case must be evaluated individually in light of its par-
ticular facts and circumstances, and this court considers the
attorney’s acts underlying the events of the case and through-
out the proceedings.’ This case is one of first impression in
Nebraska, in that there are no actions for attorney discipline
similar to the facts in this case.

In summary, respondent argues that his conduct did not
adversely reflect on his fitness as a lawyer because his actions
were not undertaken when he was acting in that capacity.
Respondent claims that the offense of public indecency was
not an offense relevant to the practice of law because it does
not involve violence, dishonesty, breach of trust, or serious
interference with the administration of justice. He asserts that
his actions, at best, would support nothing more than a find-
ing that he touched someone where the touching could be
observed by the public. At the time of the incident, there were
no other people present and no one was in a position to observe
the touching.

Under these circumstances, respondent argues there was
no connection between the alleged behavior and his honesty,
trustworthiness, and fitness as an attorney. There were two
isolated instances, years apart, in different states. At the hear-
ing before the referee, respondent testified that he was not
conducting any legal work and that he was not doing anything

8 See, id.; State ex rel. Counsel for Dis. v. Ellis, 283 Neb. 329, 808 N.W.2d
634 (2012).

9 See State ex rel. Counsel for Dis. v. Beltzer, 284 Neb. 28, 815 N.W.2d 862
(2012). See, also, Lopez Wilson, supra note 5.
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which would suggest he was a lawyer. He asserted that a law-
yer is not subject to disciplinary action simply because he has
committed a criminal act; the act itself must reflect adversely
on the lawyer’s honesty, trustworthiness, and fitness.

The referee concluded that the evidence was clear and
convincing that on June 15, 2010, respondent engaged in
lewd conduct in a public park where the conduct could have
been viewed by the public. The referee found by clear and
convincing evidence that this criminal act reflected adversely
on respondent’s fitness as a lawyer in other respects. He also
concluded that the record showed by clear and convincing evi-
dence that respondent violated his oath of office as an attorney
as provided by § 7-104.

We agree with the referee’s determination that the record
shows by clear and convincing evidence that respondent’s con-
duct violated his oath of office and § 3-508.4(b). Respondent’s
conviction of public indecency adversely reflects on his fitness
as a lawyer.

[6] The remaining issue is the nature and extent of the disci-
pline to be imposed.!® Neb. Ct. R. § 3-304 provides:

(A) Misconduct shall be grounds for:
(1) Disbarment by the Court; or
(2) Suspension by the Court; or
(3) Probation by the Court in lieu of or subsequent
to suspension, on such terms as the Court may desig-
nate; or
(4) Censure and reprimand by the Court; or
(5) Temporary suspension by the Court; or
(6) Private reprimand by the Committee on Inquiry or
Disciplinary Review Board.
(B) The Court may, in its discretion, impose one or
more of the disciplinary sanctions set forth above.
This court has recognized six factors that should be consid-
ered when determining the appropriate discipline: (1) the
nature of the offense, (2) the need for deterring others, (3) the
maintenance of the reputation of the bar as a whole, (4) the

10 See § 3-326(A).
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protection of the public, (5) the attitude of the offender gener-
ally, and (6) the offender’s present or future fitness to continue
in the practice of law."

Nature of Conduct.

The referee found that the actions of respondent in a public
park were far below the conduct that the Nebraska Supreme
Court and the public should expect from an attorney licensed
to practice law in the State of Nebraska. We agree.

The referee concluded that respondent’s conviction for sex-
ual battery in Kansas 10 years before the hearing should
not be considered in determining whether respondent violated
§ 3-508.4(b) because his conduct was not governed by the
Nebraska Rules of Professional Conduct. At the time of the
Kansas conviction, respondent’s conduct was governed by the
Code of Professional Responsibility. In the formal charges,
relator did not allege that respondent had violated the Code
of Professional Responsibility and no violation of the Code
of Professional Responsibility was at issue. We agree with the
referee’s conclusion.

Need to Deter Others and
Protect Public.

[7] This disciplinary action should serve as a warning
to all members of the Nebraska bar that this court will not
ignore or acquiesce in public conduct of this nature. Clearly,
there is a need to preserve the public trust and confidence
in members of the bar. “Among the major considerations in
determining whether a lawyer should be disciplined is main-
tenance of the highest trust and confidence essential to the
attorney-client relationship. As a profession, the bar continu-
ously strives to build and safeguard such trust and confidence

. .12 Public indecency by an attorney does not promote trust
and confidence.

" Beltzer, supra note 9.

12 State ex rel. NSBA v. Statmore, 218 Neb. 138, 143, 352 N.W.2d 875, 878
(1984).
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Attitude of Offender.

Respondent admitted that he was charged with third degree
sexual assault and public indecency but claimed he was not
guilty of the crimes charged. This indicates that respondent has
not taken full responsibility for his conduct. However, respond-
ent has been fully cooperative with the Counsel for Discipline
and appears to be sincerely remorseful.

Present or Future Fitness
to Practice Law.

The referee found that respondent’s misconduct reflected
adversely upon his fitness to practice law in other respects.
We agree. However, there were many letters in support of
respondent which describe him as a person of integrity, a
person of high character, very truthful, honorable, bright,
skilled, conscientious, and hardworking, who provided excel-
lent representation for his clients and served his clients and
his community well. Respondent’s contributions to his com-
munity include being past district governor of the Lions Club,
an active member of the Rotary Club, and a church organist
for over 40 years.

We also consider the propriety of a sanction with reference
to the sanctions imposed in prior similar cases.'’ Since we have
no prior cases in Nebraska with the same or similar circum-
stances, we look to other states.

In State ex rel. Oklahoma Bar Ass’n v. Wilburn,'* the
Oklahoma Bar Association filed a complaint against a licensed
attorney pursuant to the rules governing disciplinary proceed-
ings. The bar alleged that the attorney was initially charged
with two counts of felony sexual battery for willfully and
intentionally touching the body of a woman over the age of
16 years in a lewd and lascivious manner without her con-
sent. There were two female victims. Both were employed as
security guards at the Tulsa County Courthouse at the time
of the incidents. The attorney had slapped one victim on the

13 See Beltzer, supra note 9.
4 State ex rel. Oklahoma Bar Ass’n v. Wilburn, 142 P.3d 420 (Okla. 2006).
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buttocks. He slapped the other victim on the buttocks as well,
and also pressed his body against the buttocks of one of the
victims. Both charges were subsequently amended to the mis-
demeanor of outraging public decency, to which the attorney
pled guilty.

Rule 8.4 of the Oklahoma Rules of Professional Conduct
provides: “‘It is professional misconduct for a lawyer to:

. . commit a criminal act that reflects adversely on the law-
yer’s honesty, trustworthiness or fitness as a lawyer in other
respects.”” Rule 1.3 of the Rules Governing Disciplinary
Proceedings provides for “‘discipline for acts contrary to pre-
scribed standards of conduct.””!®

In Wilburn, the Professional Responsibility Tribunal recom-
mended a private reprimand. Contrary to the recommendation
of the tribunal, the Oklahoma Supreme Court found that a
public censure was the appropriate discipline. The public cen-
sure was not imposed to punish the attorney. The court had
previously considered proper discipline for lawyers accused
of sexually inappropriate conduct with clients and nonclients.
The court concluded it must also consider the deterrent effect
upon both the offending respondent and other lawyers contem-
plating similar conduct. It concluded that the public censure
was necessary and served to protect the public and advise
other members of the bar that inappropriate touching and
sexually suggestive gestures and remarks would not be toler-
ated, regardless of whether they seemed harmless, solicited,
or consensual.

Unlike respondent, the attorney’s conduct in Wilburn
occurred in a public courthouse while he was acting in his
capacity as a lawyer. Nevertheless, the need exists to advise
the public and members of the bar that public conduct such as
respondent’s will not be tolerated by this court.

In State ex rel. Oklahoma Bar Ass’n v. Garrett,"” there were
two incidents involving two nonclient female victims. Both

5 1d. at 421 n.2.
10 1d.
'7State ex rel. Oklahoma Bar Ass’n v. Garrett, 127 P.3d 600 (Okla. 2005).
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situations involved inappropriate touching. Two felonies were
charged and later reduced to misdemeanors, to which the attor-
ney pled guilty. The court ordered a public censure and a year’s
probation with conditions.

In State ex rel. Oklahoma Bar Ass’n v. Murdock,”® the
Oklahoma Bar Association filed a complaint based on conduct
that also resulted in a criminal charge. In the criminal case, the
attorney entered a plea admitting that, if believed by a jury,
the evidence would be sufficient to convict him of the misde-
meanor of “Outraging Public Decency.”" In issuing a public
reprimand, the court stated that the “primary goals in imposing
discipline for attorney misconduct are: preservation of public
trust and confidence in the Bar by strict enforcement of the
profession’s integrity; protection of the public and the courts;
and deterrence of like behavior by other members of the Bar.”*
The court stated that “[e]ven when the subject attorney does
not need such deterrent to prevent continued misconduct, this
Court’s interest in explaining its expectations of professional
legal practice may necessitate a more public form of discipline
than that offered by private reprimand.”*!

[8] The determination of an appropriate penalty to be
imposed on an attorney requires consideration of any aggravat-
ing or mitigating factors.” In the case at bar, the referee found
as mitigating factors respondent’s good standing with the bar
and in the community, his service to the community and his
clients, his cooperation with the Counsel for Discipline, his
present and future fitness for the practice of law as shown
by letters written on his behalf, and the fact that no client
was injured. The length of time that has passed between his
conviction in Kansas and the current case was considered

18 State ex rel. Oklahoma Bar Ass’n v. Murdock, 236 P.3d 107 (Okla. 2010).
¥ Id. at 110.

2 Id. at 113, citing State ex rel. Okl. Bar Ass’n v. Caldwell, 880 P.2d 349
(Okla. 1994).

2 Murdock, supra note 18, 236 P.3d at 113, citing State ex rel. Okla. Bar
Ass’n v. Erickson, 29 P.3d 550 (Okla. 2001).

22 Beltzer, supra note 9.
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as a mitigating factor. We agree that these mitigating factors
are present, and we note that respondent appears to be sin-
cerely remorseful.

In recommending that respondent be disciplined by public
reprimand, the referee noted this was a case of first impression
in Nebraska, but that it appeared that acts of public indecency
in other jurisdictions typically resulted in public reprimands in
the absence of other aggravating factors. The referee concluded
that even if respondent did not need such a deterrent to prevent
continued misconduct, this court’s interest in explaining its
expectation of professional legal practice necessitated a more
public form of discipline than a private reprimand. We have
looked to attorney discipline cases in other jurisdictions, and
we agree with the referee’s conclusion.

Private Versus Public Reprimand.

Respondent argues that he should receive no more than a
private reprimand.

In State ex rel. Counsel for Dis. v. Murphy,” we considered a
motion for reciprocal discipline against an attorney. In examin-
ing § 3-304, which provides what discipline may be considered
for attorney misconduct, we stated that we could not enter a
judgment of private reprimand. Section 3-304 permits a private
reprimand by a committee on inquiry or a disciplinary review
board. If a private reprimand is not issued and formal charges
are filed, this court must impose at least a public reprimand if
it imposes discipline.

CONCLUSION

For the reasons set forth above, we conclude that a public
reprimand must be imposed in order to deter other members of
the bar from engaging in such public misconduct and to main-
tain the reputation of the bar as a whole.

It is the judgment of this court that respondent should be
and hereby is publicly reprimanded. Respondent is directed
to pay costs and expenses in accordance with Neb. Rev. Stat.

23 State ex rel. Counsel for Dis. v. Murphy, 283 Neb. 982, 814 N.W.2d 107
(2012).
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§§ 7-114 and 7-115 (Reissue 2012) and § 3-310(P) and Neb.
Ct. R. § 3-323(B) of the disciplinary rules within 60 days after
an order imposing costs and expenses, if any, is entered by
this court.

JUDGMENT OF PUBLIC REPRIMAND.

Brook VALLEY LIMITED PARTNERSHIP, A NEBRASKA LIMITED
PARTNERSHIP, AND BROOK VALLEY II, LTD, A NEBRASKA
LIMITED PARTNERSHIP, APPELLEES, V. MUTUAL OF OMAHA
BANK, FORMERLY KNOWN AS NEBRASKA STATE BANK OF

OMAHA, A STATE BANKING INSTITUTION, AND OMAHA
FiNaNcIAL HOLDINGS, INC., A NEBRASKA CORPORATION,
SUCCESSOR TO MIDLANDS FINANCIAL SERVICES, INC.,
A NEBRASKA CORPORATION, APPELLANTS.

825 N.W.2d 779

Filed February 1, 2013. No. S-12-039.

1. Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s
factual findings have the effect of a jury verdict, which an appellate court will
not disturb on appeal unless clearly wrong. And an appellate court does not
reweigh the evidence but considers the judgment in the light most favorable to
the successful party and resolves evidentiary conflicts in favor of the success-
ful party.

2. Prejudgment Interest: Appeal and Error. An appellate court reviews de novo
whether a court should award prejudgment interest.

3. Conversion: Property. Conversion lies only for serious interference with posses-
sory interests in personal property, not real property.

4. Conversion: Words and Phrases. Conversion is any unauthorized or wrongful
act of dominion exerted over another’s property which deprives the owner of his
property permanently or for an indefinite period of time.

5. Contracts: Ratification: Words and Phrases. Ratification is the acceptance of a
previously unauthorized contract.

6. Ratification: Agents. Ratification of an agent’s unauthorized acts may be made
by overt action or inferred from silence and inaction.

7. : ___ . Retention of benefits secured by an agent’s unauthorized act with
knowledge of the source of such benefits and the means by which they were
obtained is a ratification of the agent’s act.

8. Ratification. Whether there has been a ratification is ultimately and ordinarily a
question of fact.

9. Ratification: Pleadings: Proof. Because ratification is an affirmative defense,
the burden of proving ratification rests on the party who pleaded it.
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10. Partnerships: Ratification. In cases where a partner’s act is not within the scope
of the partnership’s business and is not authorized by the partners, a transaction is
still binding on the partnership if it is ratified by those partners who would have
had the power to authorize the act.

11.  Principal and Agent: Property. “Money received to the use of another” under
Neb. Rev. Stat. § 45-104 (Reissue 2010) indicates that the money is received
on behalf of another person, such as an agent receiving money on behalf of
his principal.

12. Prejudgment Interest: Claims. Prejudgment interest may only be recovered
under Neb. Rev. Stat. § 45-103.02(2) (Reissue 2010) when the claim is liqui-
dated. A claim is liquidated when there is no reasonable controversy as to both
the amount due and the plaintiff’s right to recover.

Appeal from the District Court for Sarpy County: Davip K.
ARTERBURN, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Thomas J. Culhane and Patrick R. Guinan, of Erickson &
Sederstrom, P.C., L.L.O., for appellants.

Michael J. Mooney, of Gross & Welch, P.C., L.L.O., for
appellees.

WRIGHT, CoNNoLLY, McCorMACK, and MILLER-LERMAN, JJ.,
and SIEVERS, Judge.

ConNoLLY, J.
I. SUMMARY

Prime Realty, Inc. (Prime), acted as general partner for
two limited partnerships, Brook Valley Limited Partnership
(BVLP) and Brook Valley II, LTD (BVII) (collectively the
partnerships). Unbeknownst to the partnerships’ limited part-
ners, Prime took out two loans from Nebraska State Bank of
Omabha (the Bank) and, by deed of trust, secured the loans with
the partnerships’ property. The Bank ultimately sold the col-
lateral and applied the proceeds to the loans. The partnerships
sued the Bank for conversion. The partnerships alleged that the
loans were for a nonpartnership purpose. As such, they alleged
that under the partnership agreements, Prime lacked authority
to offer the partnerships’ property as collateral without the lim-
ited partners’ consent (which Prime did not have). So the Bank
allegedly converte