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MARKEL INSURANCE COMPANY,
A CORPORATION, APPELLANT.
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Judgments: Appeal and Error. On questions of law, an appellate court is obli-
gated to reach a conclusion independent of the determination reached by the
court below.

Contracts. Performance of a duty subject to a condition cannot become due
unless the condition occurs or its nonoccurrence is excused.

. A condition is excused if the occurrence of the condition is prevented by
the party whose performance is dependent upon the condition.

Property: Valuation: Words and Phrases. Actual cash value is the value of the
property in its depreciated condition.

Insurance: Real Estate: Words and Phrases. Replacement cost insurance is
optional additional coverage that may be purchased to insure against the hazard
that the improvements will cost more than the actual cash value and that the
insured cannot afford to pay the difference.

Insurance. A repair/replace condition to replacement cost coverage is neither
ambiguous nor unconscionable.

Contracts. The doctrine of prevention states that where a promisor prevents, hin-
ders, or renders impossible the occurrence of a condition precedent to his or her
promise to perform, the promisor is not relieved of the obligation to perform and
may not invoke the other party’s nonperformance as a defense when sued upon
the contract.

Breach of Contract. Pursuant to the doctrine of prevention, where the impeding
act is the denial of liability in breach of the insurer’s obligations under a policy
with the insured, the breach may excuse the insured’s performance of a repair/
replace condition even if made because of a “good faith” misunderstanding of the
rights and liabilities of the parties.

Contracts. The law does not require the doing of a useless act.

Judgments: Contracts. Whether interference by one party to a contract amounts
to prevention so as to excuse performance by the other party is a question of fact
to be decided under all of the proven facts and circumstances.

()]
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11. Contracts. The doctrine of prevention does not require proof that the condition
would have occurred “but for” the wrongful conduct of the promisor, but requires
only that the promisor’s conduct contributed materially to the nonoccurrence of
the condition.

12. Insurance. The respective interests of parties acting in good faith can, in most
cases, be adequately protected by excusing the performance of the repair/replace
condition only for such time as it appears the insurer will not honor its obliga-
tions under the policy.

13. Insurance: Liability. If the delay in determining the insurer’s liability materi-
ally contributed to a situation where the insured can no longer perform the
condition after the coverage dispute is resolved, then the condition will be abso-
lutely excused.

14. Judgments: Testimony: Attorneys at Law. It is unreasonable to expect counsel
to attempt to present testimony in anticipation that a judge’s favorable rulings
will be reversed.

Appeals from the District Court for Douglas County: JOSEPH
S. TroiA, Judge. Reversed and remanded for a new trial.

Richard J. Gilloon and Heather B. Veik, of Erickson &
Sederstrom, P.C., and Tory M. Bishop and Angela Probasco, of
Kutak Rock, L.L.P., for appellant.

David A. Blagg, Charles F. Gotch, and James D. Garriott, of
Cassem, Tierney, Adams, Gotch & Douglas, for appellee.

Heavican, C.J., WRriGHT, CONNOLLY, STEPHAN, and
McCoRrRMACK, JJ.

McCoRrRMACK, J.
I. NATURE OF CASE

This is an appeal after a retrial on remand in a breach of
contract claim by the insured against the insurer. At issue
in this appeal is the optional replacement cost coverage that
the insured contracted. The question is whether the insurer’s
general denial of liability excused the insured from comply-
ing with a policy condition requiring that the insured actually
repair or replace the damaged property before replacement
costs will be paid.

II. BACKGROUND
D & S Realty, Inc. (D&S), owned a building known as
the North Tower, in Omaha, Nebraska. D&S purchased the
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property in 1999 for $1.75 million. At the time, it was approxi-
mately 40 years old. At some point prior to the loss in question,
the building was appraised at $4 million. The first six floors of
the building were for commercial use, and the top floors were
residential. Markel Insurance Company (Markel) insured the
North Tower through a standard indemnity policy with addi-
tional coverage for repair and replacement cost payments in the
event of a covered loss.

1. Vacancy

D&S embarked on a plan to renovate the building, floor
by floor, in small increments. In order to conduct the renova-
tions, D&S began vacating the areas occupied by its tenants.
By November 2002, less than 30 percent of the building was
occupied. By January 2003, less than 5 percent of the building
was occupied. D&S put on a new roof, started demolition of
the second floor, and painted and replaced the carpet on most
of the residential floors. Markel was aware of the vacancy and
the renovations.

As part of the renovation project, in January 2003, D&S
decided to drain all the waterlines, put antifreeze into the sys-
tem so the pipes would not freeze, and shut down the boiler
system. However, without D&S’ knowledge, the maintenance
engineer turned off the boiler on a Friday night and did not
flush the lines or inject antifreeze.

The following day, a D&S employee discovered that pipes
throughout the building had burst. Massive amounts of water
flooded the building and froze into ice. According to witnesses
on behalf of D&S, there was extensive damage on every floor
of the building. D&S immediately attempted to mitigate the
damage and remove debris. In March 2003, when the weather
became warmer, the firelines thawed and burst, and again,
significant amounts of water flooded the building. Passersby
observed water gushing down three exterior sides of the North
Tower like a waterfall.

2. PoLicy
D&S timely filed a claim with Markel for the losses incurred
as a result of the water damage in January and March 2003.
The policy with Markel explicitly included water damage.
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However, the “Loss Conditions” section of the policy con-
tained a “Vacancy” clause stating that Markel would not pay
for water damage if the building had been vacant for more
than 60 consecutive days before the loss or damage. The
vacancy clause defined a building as “vacant” when 70 percent
or more of its square footage was neither rented nor used to
conduct customary operations. The clause further stated that
“[b]uildings under construction or renovation are not con-
sidered vacant.” “Construction” and “renovation” were not
defined in the policy. A Nebraska endorsement to the policy
provided that “[a] breach of warranty or condition will void the
policy if such breach exists at the time of loss and contributes
to the loss.”

In the event of a covered loss under the policy, the standard
“loss payment” clause of the policy stated that at Markel’s
option, it would either (1) pay the value of lost or damaged
property, (2) pay the cost of repairing or replacing the lost or
damaged property, (3) take all or any part of the property at
an agreed or appraised value, or (4) repair, rebuild, or replace
the property with other property of like kind and quality. The
loss payment clause also stated that Markel would not “pay
[the insured] more than [its] financial interest in the Covered
Property.” A “valuation” clause stated that Markel would deter-
mine the value of the loss or damage at actual cash value as
of the time of loss or damage, subject to certain exceptions
for specified items. The policy provided limited coverage for
debris removal.

D&S had purchased optional additional coverage for “replace-
ment cost.” Under the terms of the policy, “Replacement Cost
(without deduction for depreciation) replaces Actual Cash Value
in the Loss Condition, Valuation, of [the policy’s] Coverage
Form.” The replacement cost clause provided that the insured
had the option of making a claim for loss or damage on an
actual cash value basis instead of on a replacement cost basis.
And it provided that

[i]n the event [the insured] elect[s] to have loss or dam-
age settled on an actual cash value basis, [the insured]
may still make a claim for the additional coverage this
Optional Coverage provides if [the insured] notiffies
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Markel] of [its] intent to do so within 180 days after the
loss or damage.
Further provisions of the replacement cost clause stated:

d. [Markel] will not pay on a replacement cost basis for
any loss or damage:

(1) Until the lost or damaged property is actually
repaired or replaced; and

(2) Unless the repairs or replacement are made as soon
as reasonably possible after the loss or damage.

e. [Markel] will not pay more for loss or damage on
a replacement cost basis than the least of (1), (2) or (3)

(1) The Limit of Insurance applicable to the lost or
damaged property;
(2) The cost to replace, on the same premises, the lost
or damaged property with other property:
(a) Of comparable material and quality; and
(b) Used for the same purpose; or
(3) The amount [the insured] actually spend[s] that
is necessary to repair or replace the lost or damaged
property.
The policy limit of the insurance policy issued by Markel to
D&S was $4.5 million, subject to a deductible of $50,000.
Markel generally denied coverage for the claimed water
damage loss. Markel informed D&S that its investigation had
revealed the North Tower was more than 70-percent vacant at
the time of the loss. Markel told D&S that under the vacancy
clause of the policy, Markel does not pay for water damage
if the property is vacant. Because Markel generally denied
liability under the vacancy clause of the contract, the par-
ties did not discuss cash value versus replacement costs and
neither specifically made any election between cash value
and replacement cost. Believing Markel’s denial of liabil-
ity was wrongful, D&S brought a breach of contract action
against Markel.

3. Lawsuir
In its complaint, D&S sought replacement cost damages.
D&S acknowledged that it had not yet repaired or replaced the
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damaged property. However, D&S pled that it was Markel’s
denial of coverage, in breach of its policy obligations, which
caused D&S to be unable to repair or replace the property.

In its answer, Markel generally denied D&S’ claims. In
its affirmative defenses, Markel pled the vacancy clause, but
did not plead as a defense D&S’ failure to actually repair or
replace as a condition to replacement cost coverage.

Thus far, D&S’ complaint has resulted in two trials. The
first trial occurred in 2008. The first trial principally con-
cerned the parties’ dispute over the vacancy clause of the
policy. D&S attempted to show that the North Tower was not
“vacant” because it was “under construction.” Alternatively,
D&S attempted to show that Markel had waived the vacancy
clause or was estopped from asserting it because Markel was
aware of the vacancy and continued to accept premiums with
that knowledge. Finally, D&S asserted that Neb. Rev. Stat.
§ 44-358 (Reissue 2010) was applicable to the vacancy clause.
Therefore, in the event D&S had breached the vacancy pro-
vision, such vacancy would not preclude recovery under the
policy unless it contributed to the loss. D&S also relied on the
Nebraska endorsement to the policy, which endorsement mir-
rored § 44-358.

At the close of D&S’ case in the first trial, Markel moved
for a directed verdict and raised for the first time the issue
of D&S’ nonperformance of the repair/replace condition to
replacement cost coverage. Markel renewed the motion at the
close of all the evidence. Markel also asked the court to find
(1) the evidence was undisputed that the North Tower was
more than 70-percent vacant for more than 60 days immedi-
ately prior to the loss, (2) the building was not under construc-
tion or renovation, and (3) Markel had not waived the loss
conditions regarding vacancy.

The court found as a matter of law that the building was
more than 70-percent vacant, but left the question of whether
it was under construction or renovation for the jury. The
court found, as a matter of law, that Markel had not waived
the vacancy clause and was not estopped from relying on the
vacancy clause. The court determined that § 44-358 and the
Nebraska endorsement did not apply to the vacancy clause.
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But the district court overruled Markel’s motion for a
directed verdict as to replacement cost damages. The court
explained that Markel had failed to raise the issue of the
repair/replace condition “in anything up until [its] motion for a
directed verdict” and that it was “not going to allow [Markel]
to go on with that argument under the policy.”

Consistent with its rulings on the motion for a directed ver-
dict, during the instructional conference at the first trial, the
court refused D&S’ request to instruct the jury on § 44-358. It
also refused D&S’ request to allow an instruction on waiver or
estoppel based on the fact that Markel had accepted premiums
after learning the building was vacant.

Consistent with its denial of Markel’s motion for a directed
verdict, the court denied Markel’s request for an instruction
that D&S could recover replacement costs for only those items
D&S had actually replaced prior to trial. At the instructional
conference, D&S argued that pursuant to Bailey v. Farmers
Union Co-op Ins. Co.,' its performance of the repair/replace
condition to replacement cost coverage was excused. In Bailey,
the Nebraska Court of Appeals stated that the condition to
actually repair or replace was excused because the insurer’s
denial of the claim prevented the insured’s performance of
the condition.? D&S argued that Markel’s wrongful denial of
any liability for the water damage loss likewise prevented its
performance of the repairs or replacement of the damaged
property. D&S suggested it would be unreasonable to expect
an insured to repair or replace when the insurer has told the
insured it will not pay regardless. The district court agreed: “I
have an issue with making [D&S] go spend millions of dollars

. and then seek recovery . . ..” The court also noted that
Markel had failed to raise the replacement cost condition until
its motion for a directed verdict.

The instruction given on damages stated in part:

! Bailey v. Farmers Union Co-op Ins. Co., 1 Neb. App. 408, 498 N.W.2d
591 (1992).

2 1d.
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If you find in favor of [D&S] on its claim for breach
of the insurance contract, then you must determine the
amount of its damages.

In accordance with the insurance policy, [Markel] is
obligated to pay the cost of repairing or replacing the
damaged property. [Markel] is only obligated to pay
the amount it would cost to repair the covered prop-
erty with comparable material and quality up [to] the
policy limits of $4.5 million and less the deductible of
$50,000.00.

The jury returned a verdict for Markel, presumably determin-
ing that the North Tower was “vacant” and that Markel was
therefore not liable under the policy.

D&S appealed the judgment to our court. Markel did not
file a cross-appeal. D&S asserted on appeal that the district
court erred in refusing to submit to the jury the issues of
§ 44-358, waiver, and estoppel. D&S did not contest the jury’s
implicit finding that the building was not under construction
or renovation or the district court’s conclusion that the build-
ing was more than 70-percent vacant for more than 60 days
preceding the loss.

In D & S Realty v. Markel Ins. Co.; we affirmed the dis-
trict court’s determinations as to waiver and estoppel, but we
reversed the district court’s determination on § 44-358. We
held that the vacancy clause was a condition subsequent. Thus,
under § 44-358, vacancy could not operate to avoid liability
under the policy unless the vacancy contributed to the loss.
We held that the jury should have been so instructed and that
D&S should have been allowed to argue that the contribute-
to-the-loss standard applied to preclude Markel from denying
liability for the loss. We remanded the cause “for further pro-
ceedings limited to the issue of whether D&S’ breach of the
vacancy condition contributed to the loss.”™ In D & S Realty,
we did not address whether replacement cost was the proper
measure of damages or whether the instruction on damages

3 D & S Realty v. Markel Ins. Co., 280 Neb. 567, 789 N.W.2d 1 (2010).
4 Id. at 590-91, 789 N.W.2d at 19.
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was erroneous, presumably because neither D&S nor Markel
contested that issue.

On remand, during the pretrial conference, it was dis-
cussed that the issues to be tried were whether the breach of
the vacancy provision contributed to the loss and, if not, the
measure of D&S’ damages for Markel’s breach of the insur-
ance contract. In accordance with the jury instruction given at
the first trial, the court appeared to believe replacement cost
was the proper measure of damages. Markel filed a motion in
limine asking that the court prevent D&S from offering any
evidence of repair or replacement costs and that it prohibit
D&S from addressing repair or replacement costs in voir
dire, its opening statement, and its closing argument. Markel
asserted, similarly to the first trial, that D&S failed to satisfy
the repair/replace condition to replacement cost coverage.
Indeed, Markel noted that D&S had sold the North Tower at
the end of the first trial in December 2008. Markel asserted
that in the event it was liable under the policy, the proper
measure of damages should instead be the difference in actual
cash value of the North Tower immediately before and after
the water damage.

The district court took the matter under advisement and
did not expressly rule on it at that time. But when Markel
renewed the motion in limine at trial and objected to D&S’
evidence of replacement costs, the court overruled the objec-
tions and received the evidence. D&S’ expert was allowed to
present a detailed document listing, as of July 25, 2003, a total
replacement cost of $2,309,721.97 for the damages incurred in
January and March 2003. A revised estimate as of August 29,
2008, which took into account inflation, listed the total replace-
ment cost as $3,138,516.45.

David Abboud, the president of D&S, testified that other
than removing certain water-logged items, D&S had not actu-
ally conducted the repairs or replacements listed in the docu-
ment presented by D&S’ expert. When asked why, Abboud
responded, “Lack of money[,] primarily.” Markel did not cross-
examine Abboud on that point.

The court granted D&S’ motion to preclude Markel from
eliciting testimony concerning the sale of the North Tower, on
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the ground that it would confuse the issues. Markel made an
offer of proof that D&S sold the North Tower for $437,000
after the water incidents.

At the close of D&S’ case, Markel moved for a directed
verdict on the grounds that (1) the vacancy did contribute to
the loss and (2) D&S presented evidence of only replacement
costs, which it could not recover because it had not actually
repaired or replaced the damaged property. The court overruled
the motion.

Markel entered into evidence an estimate by its insurance
adjuster stating that the total repair and replacement costs for
the damaged property were only $59,208. Markel renewed its
motion for a directed verdict at the close of all the evidence,
based again on D&S’ failure to actually conduct any repairs or
replace any damaged items. The motion was overruled.

An instruction on damages virtually identical to the instruc-
tion in the first trial was given to the jury over Markel’s objec-
tion. The jury was instructed that the measure of damages was
replacement cost.

The court rejected Markel’s proposed instruction on the
measure of damages, which read in part as follows:

[D&S] must . . . prove the amount of its damages,
that is, the least of the following amounts as provided in
the policy:

1. The limit of insurance applicable to the damaged
property;

2. The cost to replace, on the same premises, the lost or
damaged property with other property:

(a) Of comparable material and quality; and

(b) Used for the same purpose; or

3. The amount [D&S] actually spent that is necessary
to repair or replace the damaged property.

On a special verdict form, the jury first found that the
vacancy did not contribute to the subject loss. The jury then
determined the amount of replacement cost damages to be
$784.,421.89.

Subsequently, D&S filed a motion to tax costs and fees
pursuant to Neb. Rev. Stat. §§ 25-1708 (Cum. Supp. 2010)
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and 44-359 (Reissue 2010). On May 19, 2011, Markel filed
a motion for judgment notwithstanding the verdict or, in the
alternative, for a new trial. Markel asserted that the district
court erred in failing to sustain its motion for a directed verdict
because D&S failed to show it had repaired or replaced any of
the damaged property and that furthermore, D&S had failed
to offer any evidence of the actual cash value of the North
Tower immediately before and immediately after the damage
occurred. Thus, according to Markel, D&S had failed to pre-
sent any evidence of recoverable damages.

Markel also averred that the district court erred in permit-
ting D&S to present evidence of the cost to repair or replace
the damage to the North Tower, because D&S did not repair
or replace the damaged property. Finally, Markel alleged that
the district court erred in failing to instruct the jury that D&S
was entitled to the lesser of three items, one of which was
“the amount actually spent that is necessary to repair and
replace the damaged property,” as set forth in Markel’s pro-
posed instruction.

On July 1, 2011, the court overruled Markel’s motion for
judgment notwithstanding the verdict or, in the alternative,
for a new trial. On August 12, the court entered an order
granting attorney fees in the amount of $385.471.50 and
costs in the amount of $3,598.49. Markel timely appealed the
final judgment.

III. ASSIGNMENTS OF ERROR

Markel assigns that the district court (1) erred in overrul-
ing Markel’s motions for a directed verdict because D&S did
not repair or replace the water-damaged portions of the North
Tower; (2) erred in refusing Markel’s requested jury instruc-
tion on the measure of damages; (3) abused its discretion in
overruling Markel’s motion for judgment notwithstanding the
verdict or, in the alternative, for a new trial; and (4) erred in
awarding attorney fees and costs to D&S, because D&S would
not have recovered a verdict for damages had the proper jury
instructions been given.
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IV. STANDARD OF REVIEW
[1] On questions of law, an appellate court is obligated to
reach a conclusion independent of the determination reached
by the court below.?

V. ANALYSIS

[2] Markel argues that the district court erred in several rul-
ings below because Markel’s duty to pay replacement costs
under the policy never became due. Performance of a duty
subject to a condition cannot become due unless the condition
occurs or its nonoccurrence is excused.® D&S failed to ful-
fill the repair/replace condition to replacement cost coverage
under the policy. And Markel argues that its good faith denial
of liability for the water-damage loss should not excuse D&S
from performing the repair/replace condition.

Markel argues in the alternative that any theory which might
excuse performance based on a good faith denial of coverage
would involve specific factual showings which D&S failed
to make. Markel acknowledges that under the jury’s verdict,
D&S would have been entitled to actual cash value. However,
Markel argues that D&S failed to prove actual cash value.
Therefore, Markel asks that we reverse and that we remand
with directions to dismiss the case with prejudice.

D&S, in contrast, argues that Markel’s denial of liability
for the loss excused the repair/replace condition as a matter of
law. D&S alternatively asserts that even if excusal is a matter
of fact, there was sufficient uncontroverted evidence that the
denial of liability actually prevented D&S’ performance of the
repair/replace condition.

D&S argues that when the insurer has unequivocally stated it
will not reimburse any replacement costs, it is unreasonable to
require the insured to procure the money for repairs and incur
the financial risk of repairing or replacing the damaged prop-
erty. D&S argues that it paid for replacement cost coverage and

5> See Sarpy Cty. Farm Bureau v. Learning Community, 283 Neb. 212, 808
N.W.2d 598 (2012).

© 13 Samuel Williston, A Treatise on the Law of Contracts § 39:1 (Richard
A. Lord ed., 4th ed. 2000).
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that Markel should not be allowed to benefit from its wrong-
ful denial of coverage, which forced D&S to bring the current
breach of contract action.

1. BaiLey v. FARMERS UNION
Co-or Ins. Co.

[3] D&S relies on the Nebraska Court of Appeals’ opinion
in Bailey v. Farmers Union Co-op Ins. Co.” for the proposition
that denial of coverage excuses performance of repair/replace
conditions. In Bailey, the Court of Appeals held that the insured
was “prevented” from satisfying the repair/replace condition of
replacement cost coverage “by [the insurer’s] refusal to assure
[the insured] that, in addition to the actual cash value figure,
the cost of rebuilding her home would be covered up to the
policy limit.”® The Court of Appeals reasoned that “an insured
should not be barred from recovery for failure to rebuild
within the time constraints of the policy when the conduct of
the insurer prevented the insured from rebuilding.” The court
relied on the general principle of law that “[a] condition is
excused if the occurrence of the condition is prevented by the
party whose performance is dependent upon the condition.”'
The trial court had found that the insurer’s conduct prevented
the insured from rebuilding, and the Court of Appeals said such
finding was not clearly wrong.

Markel, however, argues that the facts of Bailey are distin-
guishable from those of the case at bar. The insurer in Bailey
acted in bad faith in delaying acknowledgment of liability for
the accidental loss of the insured’s home. While the insurer
delayed, the remains of the house were condemned and the
insured incurred additional demolition costs and other dam-
ages.'" Markel asserts that while a bad faith denial can excuse
performance of the repair/replace condition, a good faith denial
should not.

7 Bailey v. Farmers Union Co-op Ins. Co., supra note 1.
8 1d. at 418, 498 N.W.2d at 598.
% Id. at 419, 498 N.W.2d at 599.
10 1d. at 418, 498 N.W.2d at 598.

" Bailey v. Farmers Union Co-op Ins. Co., supra note 1.
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Neither our court nor the Court of Appeals has had occa-
sion to consider whether a good faith denial of coverage
which is ultimately determined to be in breach of contract
excuses performance of a repair/replace condition. And our
courts have never been squarely presented with the question
of whether the prevention of a repair/replace condition by
virtue of the insurer’s denial of coverage may be determined
as a matter of law or must instead be determined by the trier
of fact. In order to answer these questions, we turn first to
the nature of replacement cost coverage as an optional rider
to standard indemnity policies and the reason for the repair/
replace condition.

2. WHAT Is REPLACEMENT
Cost COVERAGE?

[4] Standard casualty protection for residential and com-
mercial property insures the property only to the extent of
its actual cash value.!” Actual cash value is the value of the
property in its depreciated condition."”* The purpose of actual
cash value coverage is indemnification."* It is to make the
insured whole, but never to benefit the insured because the
loss occurred."

Most standard indemnity policies allow the insurer to choose
to pay the lesser of actual cash value or the cost of repairing or
replacing the damaged property. Thus, where the cost to repair
or replace is greater than the actual cash value, the insured, not
the insurer, is responsible for the cash difference necessary to
replace the old property with new property.'®

[5] Replacement cost insurance is optional additional cov-
erage that may be purchased to insure against the hazard

12 See Johnny Parker, Replacement Cost Coverage: A Legal Primer, 34 Wake
Forest L. Rev. 295 (1999).

33 Allan D. Windt, Insurance Claims & Disputes: Representation of
Insurance Companies and Insureds § 11:35 (5th ed. 2010).

14 See Parker, supra note 12.
15 1d.

16 12 Lee R. Russ & Thomas F. Segalla, Couch on Insurance 3d § 176:56
(2005). See, also, Annot., 1 A.L.R.5th 817 (1992).
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that the improvements will cost more than the actual cash
value and that the insured cannot afford to pay the differ-
ence.'” In essence, replacement cost coverage insures against
the expected depreciation of the property.' Unlike standard
indemnity, replacement cost coverage places the insured in a
better position than he or she was in before the loss."” “Any
purported windfall to an insured who purchases replacement
cost insurance is precisely what the insured contracted to
receive in the event of a loss.”? Replacement cost coverage
is, accordingly, more expensive than standard indemnifica-
tion coverage.”!

But because replacement cost coverage places the insured
in a better position than before the loss, there is a moral
hazard that the insured will intentionally destroy the insured
property in order to gain from the loss.” For this reason, most
replacement cost policies require actual repair or replace-
ment of the damaged property as a condition precedent® to
recovery under the replacement cost rider.>* The repair/replace
condition generally requires, as it did here, that the repair or
replacement occur “as soon as reasonably possible after the
loss,” or a similar time constraint.

If the insured has contracted for replacement cost cover-
age, the insured will normally be entitled under the policy
to an immediate payment representing the actual cash value
of the loss, which can be used as seed money to start the

'7 See, Rockford Mut. Ins. Co. v. Pirtle, 911 N.E.2d 60 (Ind. App. 2009);
Parker, supra note 12.

Parker, supra note 12. See, also, John H. Magee & David L. Bickelhaupt,
General Insurance (7th ed. 1964).

Parker, supra note 12.
20 Rockford Mut. Ins. Co. v. Pirtle, supra note 17,911 N.E.2d at 65.
2l .

22 See, e.g., Ohio Cas. Ins. Co. v. Ramsey, 439 N.E.2d 1162 (Ind. App.
1982); Patton v. Mutual of Enumclaw Ins. Co., 238 Or. App. 101, 242 P.3d
624 (2010).

See, Rockford Mut. Ins. Co. v. Pirtle, supra note 17; Higgins v. Insurance
Co. of N. America, 256 Or. 151, 469 P.2d 766 (1970).

2% See 12 Russ & Segalla, supra note 16, § 176:60.

23
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repairs.® Depending on the policy, the acceptance of this
actual-cash-value payment may trigger a more limited time
constraint for completion of the repairs, as it does here.?® If
the insured repairs or replaces the property within the time
period stated in the policy, the insured will then be entitled
to an additional payment for the amount by which the
cost of the repair or replacement exceeded the actual cash
value payment.”’

[6] When the insurer has not breached its obligations under
the policy, provisions which mandate actual repair or replace-
ment as a condition to recovery of replacement cost damages
are almost universally found enforceable.?® In other words, the
repair/replace condition is neither ambiguous nor unconscion-
able.” If the insurer accepts liability for the loss under the stan-
dard indemnity portion of the policy, the insured is bound to
comply with the repair/replace condition before the insured can
recover replacement costs.’*® But that is not the situation here.

2 See 3 Windt, supra note 13. See, also, e.g., Ward v. Merrimack Mut. Fire
Ins., 332 N.J. Super. 515, 753 A.2d 1214 (2000).

See Parker, supra note 12.
3 Windt, supra note 13.

B 1d.

2 See id.

See, Versai Management Corp. v. Clarendon America Ins., 597 F.3d 729
(5th Cir. 2010); Kolls v. Aetna Casualty and Surety Company, 503 F.2d
569 (8th Cir. 1974); Bourazak v. North River Insurance Company, 379
F.2d 530 (7th Cir. 1967); Huggins v. Hanover Ins. Co., 423 So. 2d 147
(Ala. 1982); Rhodes v. Farmers Ins. Co., Inc., 719 Ark. App. 230, 86
S.W.3d 401 (2002); Higginbotham v. Am. Family Ins. Co., 143 Ill. App.
3d 398, 493 N.E.2d 373, 97 Ill. Dec. 710 (1986); Burchett v. Kansas Mut.
Ins. Co., 30 Kan. App. 2d 826, 48 P.3d 1290 (2002); Porter v. Shelter Mut.
Ins. Co., 242 S.W.3d 385 (Mo. App. 2007); Nicolaou v. Vermont Mut. Ins.
Co., 155 N.H. 724, 931 A.2d 1265 (2007); De Lorenzo v. Bac Agency Inc.,
256 A.D.2d 906, 681 N.Y.S.2d 846 (1998); Bratcher v. State Farm Fire
& Cas. Co., 961 P.2d 828 (Okla. 1998); Burton v. Republic Ins. Co., 845
A .2d 889 (Pa. Super. 2004); Fitzhugh 25 Partners v. KILN Syndicate KLN,
261 S.W.3d 861 (Tex. App. 2008); Saleh v. Farmers Ins. Exchange, 133
P.3d 428 (Utah 2006); Hess v. North Pacific Ins. Co., 122 Wash. 2d 180,
859 P.2d 586 (1993).
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We must determine whether and under what circumstances a
wrongful denial of coverage excuses the insured’s duty to com-
ply with the repair/replace condition.

3. DOCTRINE OF PREVENTION

When the insurer, in breach of the insurance contract,
denies liability for the insured’s loss, most courts conclude
that such denial may excuse the insured’s duty under the
repair/replace condition to replacement cost coverage.’! While
other theories are sometimes relied upon,*> most courts frame
the issue in terms of the doctrine of prevention.*® Thus, in
Bailey, the court referred to the insurer’s denial of liability as
having “prevented” the insured’s performance of the repair/
replace condition.**

[7] The doctrine of prevention states that where a promi-
sor prevents, hinders, or renders impossible the occurrence
of a condition precedent to his or her promise to perform, the
promisor is not relieved of the obligation to perform and may
not invoke the other party’s nonperformance as a defense when

3112 Russ & Segalla, supra note 16, §§ 176:59 and 176:60; 3 Windt, supra
note 13. See Bailey v. Farmers Union Co-op Ins. Co., supra note 1. See,
also, Zaitchick v. American Motorists Ins. Co., 554 F. Supp. 209 (D.C.N.Y.
1982); City of Hollister v. Monterey Ins. Co., 165 Cal. App. 4th 455, 81
Cal. Rptr. 3d 72 (2008); State Farm Fire & Cas. Ins. Co. v. Miceli, 164
1. App. 3d 874, 518 N.E.2d 357, 115 Ill. Dec. 832 (1987); Rockford Mut.
Ins. Co. v. Pirtle, supra note 17; Conrad Brothers v. John Deere Ins. Co.,
640 N.W.2d 231 (Iowa 2001); Pollock v Fire Ins Exchange, 167 Mich.
App. 415,423 N.W.2d 234 (1988); Cornelius v. Badger Mut. Ins. Co., 354
N.W.2d 100 (Minn. App. 1984); Ward v. Merrimack Mut. Fire Ins., supra
note 25.

32 See, City of Hollister v. Monterey Ins. Co., supra note 31; Conrad Brothers

v. John Deere Ins. Co., supra note 31.

33 See Bailey v. Farmers Union Co-op Ins. Co., supra note 1. See, also, State

Farm Fire & Cas. Ins. Co. v. Miceli, supra note 31; Rockford Mut. Ins.
Co. v. Pirtle, supra note 17; Pollock v Fire Ins Exchange, supra note 31;
Cornelius v. Badger Mut. Ins. Co., supra note 31; Ward v. Merrimack Mut.
Fire Ins., supra note 25; Parker, supra note 12; 1 A.L.R.5th, supra note
16, § 13[a].

3% Bailey v. Farmers Union Co-op Ins. Co., supra note 1, 1 Neb. App. at 418,
498 N.W.2d at 598.
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sued upon the contract.® “In short, under the doctrine of pre-
vention, where a party to a contract is the cause of the failure
of the performance of the obligation due him or her, that party
cannot in any way take advantage of that failure.”*

(a) Doctrine of Prevention Is Not
Limited to Bad Faith

[8,9] But, at least where the conduct is in breach of the
promisor’s obligations under the contract, “prevention” is not
necessarily limited to “bad faith” acts.’” Thus, where the imped-
ing act is the denial of liability in breach of the insurer’s obli-
gations under a policy with the insured, the breach may excuse
the insured’s performance of a repair/replace condition even if
made because of a “good faith” misunderstanding of the rights
and liabilities of the parties.® It has been said that “a party
typically ‘acts at its peril if that party, insisting on what it mis-
takenly believes to be its rights, refuses to perform its duty.””*
Furthermore, whether the denial was in good or bad faith, it
would be “wasteful[] and useless” to require the insured to
comply with the repair/replace condition when, by doing so,
the insured would not obtain recognition of coverage.*” The
law does not require the doing of a useless act.*' According

3 13 Williston, supra note 6, § 39:3.
% Id. at 519.
37 See id. Accord Restatement of Contracts § 295 (1932).

38 See, State Farm Fire & Cas. Ins. Co. v. Miceli, supra note 31; Rockford
Mut. Ins. Co. v. Pirtle, supra note 17; Conrad Brothers v. John Deere Ins.
Co., supra note 31; Ward v. Merrimack Mut. Fire Ins., supra note 25;
Restatement, supra note 37; 13 Williston, supra note 6, § 39.3. See, also,
Go Travel Toledo, Inc. v. American Airlines, 96 Fed. Appx. 290 (6th Cir.
2004); 13 Williston, supra note 6, § 39:10.

% Conrad Brothers v. John Deere Ins. Co., supra note 31, 640 N.W.2d at 241
(quoting 2 E. Allan Farnsworth, Farnsworth on Contracts § 8.21 (2d ed.
1998)).

4 Conrad Brothers v. John Deere Ins. Co., supra note 31, 640 N.W.2d at
241.

Id. (quoting 13 Williston, supra note 6, § 39:37). See, also, e.g., BSB
Constr. v. Pinnacle Bank, 278 Neb. 1027, 776 N.W.2d 188 (2009); Bank of
Papillion v. Nguyen, 252 Neb. 926, 567 N.W.2d 166 (1997).

4
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to Williston on Contracts, “the performance of a condition
precedent is waived where the other party has unequivocally
declared by word or act that performance of the condition will
not secure performance of the counterpromise.”?

Courts have explained that not allowing claims of preven-
tion based on the erroneous denial of coverage would trap
the insured “in a no win situation.”? The insured, in order to
recover under the replacement cost coverage he or she pur-
chased, would have to incur the cost of repairs and replace-
ments when there is no guarantee that a future breach of con-
tract action by the insured will be successful. Indeed, Bailey
and other cases have recognized that it would be very difficult
for most insureds to obtain the financing necessary to conduct
the repairs or replacements when the insurer has denied liabil-
ity for the loss.* This is equally true whether the denial has
been made in good or bad faith.

In Ward v. Merrimack Mut. Fire Ins.* the court thus held
that the insurer’s good faith denial of the insureds’ claim could
excuse performance of the repair/replace condition. The trial
court below had concluded as a matter of law that the insured
was entitled only to actual cash value, because the insured did
not perform the repair/replace condition. The trial court had
found that the doctrine of prevention did not apply to good
faith denials of coverage. The Superior Court of New Jersey
reversed, specifically rejecting the trial court’s view that a good
faith denial of coverage rendered the doctrine of prevention
inapplicable. The court explained that an insurer’s denial of a
claim is no less “‘wrongful’” because it is made in good faith.*

4213 Williston, supra note 6, § 39:39 at 672-73.
43 Rockford Mut. Ins. Co. v. Pirtle, supra note 17,911 N.E.2d at 65.

# See Bailey v. Farmers Union Co-op Ins. Co., supra note 1. See, also,
Rockford Mut. Ins. Co. v. Pirtle, supra note 17; Smith v Michigan Basic
Ins, 441 Mich. 181, 490 N.W.2d 864 (1992) (superseded by statute as
stated in Salesin v State Farm, 229 Mich. App. 346, 581 N.W.2d 781
(1998)); McCahill v Commercial Ins Co, 179 Mich. App. 761, 446 N.W.2d
579 (1989); Ward v. Merrimack Mut. Fire Ins., supra note 25.

4 Ward v. Merrimack Mut. Fire Ins., supra note 25.
4 Id. at 524,753 A.2d at 1219.
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We agree, and we reject Markel’s assertion that a good faith
denial of liability cannot excuse D&S’ duty to perform the
repair/replace condition. We have said in other contexts that
if a promisor prevents or hinders the occurrence of a condi-
tion precedent, the condition is excused.”” We have never said
the prevention must be in bad faith. And in Bailey, while bad
faith formed the basis for the insured’s separate tort claim, the
Court of Appeals never discussed bad faith when it held the
insured was excused from performing the repair/replace con-
dition.”® This was the correct approach. An insurer can prevent
the performance of a repair/replace condition without acting in
bad faith.

(b) Prevention Is Question of Fact

However, Markel is correct that most courts view prevention
as a question of fact under the particular circumstances pre-
sented and that the insured has the burden to prove those cir-
cumstances.” In Ward,® for example, because the question of
prevention was never presented to the jury, the court remanded
the matter for the necessary factual determination of whether
the insurer’s denial actually prevented the insureds from repair-
ing or replacing the property.

In contrast, the court in Rockford Mut. Ins. Co. v. Pirtle®
affirmed the verdict in favor of the insured when the jury
had been instructed as follows: “‘When one party prevents
the other from performing any part of the contract, the
other party is excused from the remainder of his duties. The
party excused may also recover for any work and any other
damages sustained as a direct result of the prevention of
performance.””

47 See Chadd v. Midwest Franchise Corp., 226 Neb. 502, 412 N.W.2d 453
(1987).
8 Bailey v. Farmers Union Co-op Ins. Co., supra note 1.

4 See, Rockford Mut. Ins. Co. v. Pirtle, supra note 17; Ward v. Merrimack
Mut. Fire Ins., supra note 25. But see State Farm Fire & Cas. Ins. Co. v.
Miceli, supra note 31.

9 Ward v. Merrimack Mut. Fire Ins., supra note 25.
31 Rockford Mut. Ins. Co. v. Pirtle, supra note 17,911 N.E.2d at 66.
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There was no determination that the insurer in Rockford
Mut. Ins. Co. had acted in bad faith. The insurer had offered
to “‘cash out’” the insurance policy at an amount which would
not be enough to repair the insured’s damaged building.’> While
the dispute over the value of the claim continued, the insured
was unable to keep his tenants in the building and fell behind
on his mortgage. When the insurer finally made an actual-cash-
value payment with agreement that the insurer would addition-
ally pay for the repairs once conducted, the insured had to use
the cash value payment for the mortgage instead of beginning
repairs. The court observed that if the condition of actually
repairing or replacing the property were not excused under
these facts, the replacement cost endorsement paid for by the
insured “would be rendered illusory.”?

[10,11] It is true that some courts have held that the insurer’s
good faith denial of liability excuses the insured from per-
forming the repair/replace condition as a matter of law.>* But
the greater weight of authority, in accordance with general
principles of contract law, is that whether interference by one
party to a contract amounts to prevention so as to excuse per-
formance by the other party is a question of fact to be decided
under all of the proven facts and circumstances.”® And the bur-
den to prove those facts is on the party bringing action under
the contract.®® The doctrine of prevention does not require
proof that the condition would have occurred “but for” the

1133

2 Id.
3 Id.

5 See, State Farm Fire & Cas. Ins. Co. v. Miceli, supra note 31; Conrad
Brothers v. John Deere Ins. Co., supra note 31. See, also, Smith v
Michigan Basic Ins, supra note 44.

3 See, e.g., 13 Williston, supra note 6, § 39:3.

% See, Moore Bros. Co. v. Brown & Root, Inc., 207 F.3d 717 (4th Cir. 2000);
Chadd v. Midwest Franchise Corp., supra note 47; 81A C.UJ.S. Specific
Performance § 130 (2004). See, also, Zaitchick v. American Motorists Ins.
Co., supra note 31; Chambers v. Pingree, 351 S.C. 442, 570 S.E.2d 528
(S.C. App. 2002); Paddock v. Mason, 187 Va. 809, 48 S.E.2d 199 (1948);
O’Brien v. Hunt, 464 P2d 306 (Wyo. 1970); 71 Am. Jur. 2d Specific
Performance § 226 (2001).
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wrongful conduct of the promisor, but requires only that the
promisor’s conduct contributed materially to the nonoccurrence
of the condition.’” However, if the promisee could not or would
not have performed the condition, or it would not have hap-
pened whatever had been the promisor’s conduct, the condition
is not excused.™

(c) Excusal May Be Only Temporary

Markel is also correct that at least when a good faith denial
of liability is the cause of the nonperformance, many courts
hold that the duty to perform the condition is merely sus-
pended while the issue of liability is undetermined.” These
courts reason that it would “not be necessary to excuse the
performance of a condition precedent that would still be
capable of performance following the resolution of the cover-
age question.”® On the other hand, “a coverage dispute may
excuse performance by the insured of certain conditions that
could no longer be performed even after the coverage dispute
is resolved.”®!

In Smith v Michigan Basic Ins,* the Michigan Supreme
Court held that the excusal of the insureds’ performance of the
repair/replace condition was only temporary. The court distin-
guished its facts from those in Pollock v Fire Ins Exchange %

37 See Moore Bros. Co. v. Brown & Root, Inc., supra note 56.

8 Ward v. Merrimack Mut. Fire Ins., supra note 25 (citing 5 Samuel

Williston, A Treatise on the Law of Contracts § 677 (Walter H.E. Jaeger
ed., 3d ed. 1961)).

% See, Dickler v. CIGNA Property and Cas. Co., 957 F.2d 1088 (3d Cir.
1992); Miller v. Farm Bureau Town & Country Ins., 6 S.W.3d 432 (Mo.
App. 1999); Todd v. Wayne Co-op. Ins. Co.,31 A.D.3d 1026, 819 N.Y.S.2d
179 (2006). See, also, Conrad Brothers v. John Deere Ins. Co., supra
note 31. But see, State Farm Fire & Cas. Ins. Co. v. Miceli, supra note
31; Rockford Mut. Ins. Co. v. Pirtle, supra note 17. See, additionally,
Restatement (Second) of Contracts § 245 and comment a. (1981).

€ Conrad Brothers v. John Deere Ins. Co., supra note 31, 640 N.W.2d at
240.

o 1d.

82 Smith v Michigan Basic Ins, supra note 44.

% Pollock v Fire Ins Exchange, supra note 31.
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a case involving the bad faith denial of a claim and which the
Nebraska Court of Appeals extensively discussed in Bailey.*

The insurer in Smith had, in good faith, denied the insureds’
claim after fire destroyed their home, believing that the
insureds deliberately set the fire.> When it appeared that the
home would not be repaired, the city demolished what was left
of the structure, and the insureds had not replaced it. Prior to
trial, the trial judge had made a special determination as a mat-
ter of law that the insureds would be entitled to replacement
costs if the jury determined they had not committed fraud. The
Michigan Court of Appeals had affirmed the judge’s ruling that
the insureds could recover the replacement costs without actu-
ally having repaired or replaced the home. But the Michigan
Supreme Court reversed.

The Michigan Supreme Court agreed that “‘a bank would
be chary to lend money on the basis of an unlitigated law suit
in which the defendant and its vast resources intend to present
several defenses to payment.’”® Thus, the insureds “could not
be expected to repair, rebuild, or replace while this litigation
was pending.”” However, once litigation has determined the
insureds are entitled to coverage, the insurer’s defense to cov-
erage “no longer stands in the way of lender-assisted financing
of repair, rebuilding, or replacement.”

Although the insured’s house in Smith had been demolished
by the time the policy dispute was decided, the policy allowed
the insured to rebuild in a different location from the site of
the loss. Accordingly, the Michigan Supreme Court concluded
that the insureds’ “interest in obtaining payment of replace-
ment cost can be protected without estopping the insurer from
requiring actual repair, rebuilding, or replacement.”® The court

33

% Bailey v. Farmers Union Co-op Ins. Co., supra note 1.
5 Smith v Michigan Basic Ins, supra note 44.

% Id. at 190, 490 N.W.2d at 867 (quoting Zaitchick v. American Motorists
Ins. Co., supra note 31).

7 Id. at 190, 490 N.W.2d at 867.
8 Id. at 190, 490 N.W.2d at 868.
% Id. at 191, 490 N.W.2d at 868.



24 284 NEBRASKA REPORTS

remanded with directions that the judgment award the insureds
actual cash value and require an additional payment by the
insurer when and if the insureds actually repaired, rebuilt, or
replaced their home.

In other cases, courts have similarly denied an award of
replacement costs, while at the same time expressly allowing
the insured additional time to repair or replace the property
after the judgment which determined that the insurer was liable
under the policy.” In other words, those courts found that the
insurer’s denial of liability excused the repair/replace condi-
tion only while the question of liability was undecided. We
observe that, in those cases, the facts showed that it was still
possible to satisfy the repair/replace condition after the deci-
sion was rendered.”!

[12] There are courts which hold that the good faith denial of
liability under the policy absolutely and permanently excuses
or waives the insured’s obligation to perform the repair/replace
condition.”” But we agree with the reasoning in Smith.”® The
respective interests of parties acting in good faith can, in most
cases, be adequately protected by excusing the performance of
the repair/replace condition only for such time as it appears the
insurer will not honor its obligations under the policy. Where
the insured can still conduct the repairs/replacements and be
reimbursed by the insurer, then the good faith denial of liabil-
ity should not operate to give the insured a benefit it did not
contract for.

[13] Neither, however, should the insurer be permitted to
take advantage of the insured’s failure to perform a condition
precedent under the contract when the insurer has materially
contributed to that failure. Thus, we conclude that if the delay
in determining the insurer’s liability materially contributed to

0 Dickler v. CIGNA Property and Cas. Co., supra note 59; Todd v. Wayne
Co-op. Ins. Co., supra note 59. See, also, Miller v. Farm Bureau Town &
Country Ins., supra note 59.

"1 See id.

72 Rockford Mut. Ins. Co. v. Pirtle, supra note 17; Ward v. Merrimack Mut.
Fire Ins., supra note 25.

3 Smith v Michigan Basic Ins, supra note 44.
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a situation where the insured can no longer perform the condi-
tion after the coverage dispute is resolved, then the condition
will be absolutely excused.”

4. NEw TriaL

In this case, the trier of fact did not determine whether
Markel’s conduct materially contributed to D&S’ failure to
repair or replace the property. Instead, the jury was improperly
instructed as a matter of law that the measure of damages was
replacement costs. Nevertheless, each of the parties in this case
wishes to hold the other to its proofs, or lack thereof, on mat-
ters neither tried nor determined below.

Markel argues that Abboud’s testimony that a “[IJack of
money|,] primarily,” caused D&S not to repair or replace the
property is insufficient to make even a prima facie case of
prevention. D&S disagrees and argues that since Markel did
not rebut D&S’ evidence, we should determine prevention as
a matter of law.

Markel argues that if D&S’ evidence of prevention was
insufficient, then D&S cannot recover anything at all. Markel
points out that D&S presented no evidence of actual cash
value —which Markel concedes was recoverable. Markel argues
that D&S chose to focus on only one measure of recovery and
that it took the risk of being wrong. While Markel made an
offer of proof of the sale price of the North Tower after the
loss and D&S presented evidence of the original purchase price
and an appraisal after the loss, Markel argues that this evidence
is inadequate.

We find neither party’s arguments on these points persua-
sive. The district court conducted both trials under the theory
that an insurer’s erroneous denial of liability excuses perform-
ance of the repair/replace condition as a matter of law. From
the time of the first trial, the judge stated, “I have an issue
with making [D&S] go spend millions of dollars . . . and then
seek recovery . . . .” In both the first and second trials, the
district court did not give the jury the opportunity to determine

% See Conrad Brothers v. John Deere Ins. Co., supra note 31.
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actual prevention and it did not give the jury an opportunity to
determine actual cash value.

As a result of the district court’s rulings, D&S had no rea-
son to believe evidence of actual cash value was relevant or
even admissible. Under the terms of the policy, where replace-
ment costs are recoverable, that measure “replaces Actual
Cash Value in the Loss Condition, Valuation, of [the policy’s]
Coverage Form.”

Likewise, D&S presented only Abboud’s one-line statement
about “[lJack of money” on the matter of proving prevention,
because the district court’s rulings indicated it believed the
good faith denial of coverage absolutely excused the repair/
replace condition as a matter of law. As mentioned, such
a view is not unprecedented in other jurisdictions, and we
had never before determined this issue. Because Markel was
similarly unaware that actual prevention was a factual issue
at trial, Markel did not question or rebut Abboud’s testimony
of causation.

[14] A party may rely on a trial court’s favorable ruling.”
It is unreasonable to expect counsel to attempt to present
testimony in anticipation that a judge’s favorable rulings will
be reversed.”® D&S’ presentation of the evidence, or lack
thereof, was in reliance on the trial judge’s favorable position.
The judge conducted the trials on the theory that the only
issues to be determined by the jury were whether the vacancy
contributed to the loss and, if it did not, the amount of the
replacement costs to be granted D&S. D&S and Markel fol-
lowed suit.

The parties did not litigate the factual questions necessary
to the determination of their respective rights and liabilities,
and the jury below was not given an opportunity to determine
those factual questions. We will not decide for the first time
on appeal the factual question of whether D&S was actu-
ally prevented from performing the repair/replace condition.
That question is for the trier of fact. We make no comment

5 U.S. ex rel. Bostick v. Peters, 3 F.3d 1023 (7th Cir. 1993).

76 See id.
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on whether the record before us could adequately support a
finding that Markel prevented D&S from fulfilling the repair/
replace condition. Likewise, we do not reach the issue of
whether the record is sufficient to demonstrate actual cash
value in the event that D&S was not excused from performing
the repair/replace condition.

There is no longer any issue that Markel was liable under
the policy for the water damage which occurred at the North
Tower. The only question remaining is whether Markel must
pay D&S actual cash value or replacement costs. In most cases
involving good faith denial of coverage, the interests of the
parties would be adequately protected by granting a judgment
to the insured for actual cash value and, in addition, a declara-
tory judgment that the insured will be reimbursed for the dif-
ference between actual cash value and any repair/replacement
costs actually conducted within the time stated in the policy,
running from the time of the judgment.

But the North Tower has been sold. And the policy issued by
Markel to D&S required that the replacement be “on the same
premises.” Thus, future repair or replacement by D&S is now
impossible. Therefore, if D&S can demonstrate to the trier of
fact on remand that Markel’s general denial of liability and the
resulting litigation materially contributed to this impossibil-
ity, D&S may recover replacement costs without ever actually
repairing or replacing the damaged property.

If the jury finds that D&S was thus permanently prevented
from repairing or replacing the property, then D&S would be
entitled to replacement costs in the amount that the jury has
already determined —an amount which D&S has not contested
in this appeal. If D&S cannot prove that Markel’s general
denial of liability for the loss materially contributed to its per-
manent inability to repair or replace the property, then D&S
can recover only actual cash value, which may be determined
in a new trial on remand.

We find no merit to Markel’s assignment of error on costs
and attorney fees, since we find no merit to its argument that
good faith denial of coverage can never operate to excuse the
insured’s performance of the repair/replace condition.
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VI. CONCLUSION
We reverse the judgment and remand the cause for a new

trial on the limited issue of the extent to which Markel’s con-
duct prevented D&S from complying with the repair/replace
condition to replacement cost coverage under the policy. Also
to be tried on remand is the amount of the actual cash value
of the loss in the event D&S is not excused from the condition
precedent to replacement cost coverage.

REVERSED AND REMANDED FOR A NEW TRIAL.
MILLER-LERMAN, J., not participating.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. JoHN E. BELTZER, RESPONDENT.
815 N.W.2d 862

Filed June 29, 2012. No. S-11-688.

Disciplinary Proceedings. A proceeding to discipline an attorney is a trial de
novo on the record.
___ . The purpose of a disciplinary proceeding against an attorney is not so much
to punish the attorney as it is to determine whether in the public interest an attor-
ney should be permitted to practice.

. To determine whether and to what extent discipline should be imposed in
a lawyer discipline proceeding, the Nebraska Supreme Court considers the fol-
lowing factors: (1) the nature of the offense, (2) the need for deterring others, (3)
the maintenance of the reputation of the bar as a whole, (4) the protection of the
public, (5) the attitude of the offender generally, and (6) the offender’s present or
future fitness to continue in the practice of law.
___. For purposes of determining the proper discipline of an attorney, the
Nebraska Supreme Court considers the attorney’s acts both underlying the alleged
misconduct and throughout the proceeding.
____. The determination of an appropriate penalty to be imposed on an attorney
requires consideration of any aggravating or mitigating factors.
. Each attorney discipline case must be evaluated individually in light of its
particular facts and circumstances. In addition, the propriety of a sanction must
be considered with reference to the sanctions imposed in prior similar cases.
Disciplinary Proceedings: Words and Phrases. In the context of attorney
discipline proceedings, misappropriation is any unauthorized use of client funds
entrusted to an attorney, including not only stealing, but also unauthorized tempo-
rary use for the attorney’s own purpose, whether or not the attorney derives any
personal gain or benefit therefrom.
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8. Disciplinary Proceedings. Absent mitigating circumstances, the appropriate
discipline in cases of misappropriation or commingling of client funds is typi-
cally disbarment.

9. ____. The fact that the client did not suffer any financial loss does not excuse
an attorney’s misappropriation of client funds and does not provide a reason for
imposing a less severe sanction.

Original action. Judgment of suspension.
John W. Steele, Assistant Counsel for Discipline, for relator.

Robert B. Creager, of Anderson, Creager & Wittstruck, P.C.,
L.L.O., for respondent.

HEeavican, C.J., WRricHT, CoNNOLLY, McCORMACK, MILLER-
LermaN, and CASSEL, JJ.

PErR CuURIAM.

In August 2011, the Counsel for Discipline, relator, filed
formal charges against John E. Beltzer, respondent. The
charges alleged that respondent violated his oath of office as
an attorney and the following provisions of Nebraska’s Code of
Professional Responsibility: Canon 1, DR 1-102(A) (miscon-
duct), and Canon 9, DR 9-102(A) and (B) (preserving identity
of funds and property of client). Respondent filed an answer
admitting the facts alleged in the formal charges, and relator
moved for judgment on the pleadings. The case is before us to
determine the proper sanction.

FACTS

Respondent was admitted to the practice of law in Nebraska
in 1983 and at all relevant times was engaged in private prac-
tice in Lincoln, Nebraska. In January 2004, respondent settled
a personal injury case for a client. When the settlement check
came in, respondent disbursed most of it to the client and to
medical providers but, with the agreement of the client, kept
$2.,000 in his trust account to pay subsequent medical bills.

In December 2004, the client asked for the remainder of the
money. Respondent admits that at that time, there were insuffi-
cient funds in his trust account to pay her because he had trans-
ferred funds from the trust account to his operating account in
October 2004 to make payroll and cover operating costs. On
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the day the client requested the money, the funds were replaced
in the trust account and the client paid the balance.

After relator moved for judgment on the pleadings, respond-
ent requested and was given leave to supplement the record
with mitigation evidence. This evidence included letters or
affidavits from 10 different individuals, all attesting that
respondent has an excellent character and an extensive history
of both assisting animals and offering shelter and financial
assistance to individuals in need. Respondent also submitted
his own affidavit. He explained that at the time he transferred
the money from his trust account to his operating account,
he was in the process of negotiating other settlements and
expected to receive funds from them within the next weeks,
which funds he knew he could use to replace the money
moved from the trust account. Respondent stated that he knew
what he did was wrong and that he regretted the poor decision
he made in 2004. Nevertheless, respondent stated that he felt
he remained qualified and fit to continue to practice law. The
record shows that no prior disciplinary action has been taken
against respondent.

ASSIGNMENT OF ERROR
The only issue on appeal is the appropriate sanction to
be imposed.

STANDARD OF REVIEW
[1] A proceeding to discipline an attorney is a trial de novo
on the record.!

ANALYSIS

GROUNDS FOR DISCIPLINE
The Counsel for Discipline alleged respondent violated his
oath of office as an attorney and DR 1-102 and DR 9-102 of
Nebraska’s Code of Professional Responsibility. DR 1-102
is entitled “Misconduct” and provides that a lawyer shall
not “[v]iolate a Disciplinary Rule” or “[e]ngage in conduct

U State ex rel. Counsel for Dis. v. Lopez Wilson, 283 Neb. 616, 811 N.W.2d
673 (2012); State ex rel. Counsel for Dis. v. Walocha, 283 Neb. 474, 811
N.W.2d 174 (2012).
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involving dishonesty, fraud, deceit, or misrepresentation.”
DR 9-102 is entitled “Preserving Identity of Funds and Property
of a Client” and provides:

(A) All funds of clients paid to a lawyer or law firm
shall be deposited in an identifiable account or accounts
maintained in the state in which the law office is situated
in one or more state or federally chartered banks, savings
banks, savings and loan associations, or building and loan
associations insured by the Federal Deposit Insurance
Corporation, and no funds belonging to the lawyer or law
firm shall be deposited therein . . . .

(B) A lawyer shall . . . [p]Jromptly pay or deliver to
the client as requested by a client the funds, securities, or
other properties in the possession of the lawyer which the
client is entitled to receive.

In his answer, respondent admitted all of the facts alleged in
the formal charges. We find these facts constitute clear and
convincing evidence that respondent violated DR 1-102 and
DR 9-102.

SANCTION

[2-6] The purpose of a disciplinary proceeding against an
attorney is not so much to punish the attorney as it is to deter-
mine whether in the public interest an attorney should be per-
mitted to practice.” To determine whether and to what extent
discipline should be imposed in a lawyer discipline proceed-
ing, we consider the following factors: (1) the nature of the
offense, (2) the need for deterring others, (3) the maintenance
of the reputation of the bar as a whole, (4) the protection of the
public, (5) the attitude of the offender generally, and (6) the
offender’s present or future fitness to continue in the practice
of law.? For purposes of determining the proper discipline of an
attorney, we will consider the attorney’s acts both underlying the

2 State ex rel. Counsel for Dis. v. Carter, 282 Neb. 596, 808 N.W.2d 342
(2011); State ex rel. Counsel for Dis. v. Orr, 277 Neb. 102, 759 N.W.2d
702 (2009).

3 Carter, supra note 2; State ex rel. Counsel for Dis. v. Thew, 281 Neb. 171,
794 N.W.2d 412 (2011).
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alleged misconduct and throughout the proceeding.* The deter-
mination of an appropriate penalty to be imposed on an attorney
requires consideration of any aggravating or mitigating factors.*
Each attorney discipline case must be evaluated individually in
light of its particular facts and circumstances.® In addition, the
propriety of a sanction must be considered with reference to the
sanctions imposed in prior similar cases.’

[7-9] In the context of attorney discipline proceedings, mis-
appropriation is any unauthorized use of client funds entrusted
to an attorney, including not only stealing, but also unautho-
rized temporary use for the attorney’s own purpose, whether
or not the attorney derives any personal gain or benefit there-
from.* This latter form of misappropriation clearly occurred
here. Absent mitigating circumstances, the appropriate disci-
pline in cases of misappropriation or commingling of client
funds is typically disbarment.” The fact that the client did not
suffer any financial loss does not excuse an attorney’s misap-
propriation of client funds and does not provide a reason for
imposing a less severe sanction.!

Here, respondent concedes that he improperly managed his
trust account and that discipline should be imposed. He argues
for a sanction of a suspension followed by a period of proba-
tion. We find that the mitigating factors in this case include the
absence of a prior disciplinary record, the isolated nature of
the incident, respondent’s extremely cooperative dealings with

4 Carter, supra note 2; State ex rel. Counsel for Dis. v. Herzog, 281 Neb.
816, 805 N.W.2d 632 (2011).

5 State ex rel. Counsel for Dis. v. Hutchinson, 280 Neb. 158, 784 N.W.2d
893 (2010); State ex rel. Counsel for Dis. v. Tarvin, 279 Neb. 399, 777
N.W.2d 841 (2010).

5 Carter, supra note 2; State ex rel. Counsel for Dis. v. Beach, 272 Neb. 337,
722 N.W.2d 30 (2006).

7 1d.

Carter, supra note 2; State ex rel. Counsel for Dis. v. Jones, 270 Neb. 471,
704 N.W.2d 216 (2005).

Carter, supra note 2; State ex rel. Counsel for Dis. v. Samuelson, 280 Neb.
125, 783 N.w.2d 779 (2010).

Carter, supra note 2.
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the Counsel for Discipline, and the numerous letters in sup-
port of respondent’s overall character. We note that respond-
ent made no attempt to conceal what had occurred from the
Counsel for Discipline during its investigation'! and that he
accepts full responsibility for his egregious error in judgment.
There is no indication in the record that respondent has been
out of trust or has committed any other disciplinary infrac-
tion in the years since the incident which is the subject of this
proceeding. Viewed in its entirety, respondent’s conduct does
not indicate the degree of lack of concern for the protection of
the public, the profession, or the administration of justice that
would warrant disbarment.'?

Nevertheless, we cannot ignore that misappropriation is a
very serious offense. We therefore order that respondent be
suspended from the practice of law for a period of 1 year.

CONCLUSION

Respondent is hereby suspended from the practice of law
in the State of Nebraska for a period of 1 year, effective 30
days after the filing of this opinion. Respondent shall demon-
strate compliance with Neb. Ct. R. § 3-316, and upon failure
to do so, he shall be subject to punishment for contempt of
this court. Furthermore, respondent is directed to pay costs
and expenses in accordance with Neb. Rev. Stat. §§ 7-114 and
7-115 (Reissue 2007) and Neb. Ct. R. §§ 3-310(P) and 3-323
within 60 days after an order imposing costs and expenses, if
any, is entered by this court.

JUDGMENT OF SUSPENSION.
STEPHAN, J., participating on briefs.

" Compare id.

12 Compare id.
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MipwWEST RENEWABLE ENERGY, LLC, APPELLANT, V.
LiNncoLN CouNTY BOARD OF EQUALIZATION, APPELLEE.
815 N.W.2d 922

Filed July 13,2012. No. S-10-1106.

1. Taxation: Appeal and Error. The Tax Equalization and Review Commission
may determine any question raised in a proceeding upon which an order, deci-
sion, determination, or action of a county board appealed from is based. The
order, decision, determination, or action shall be affirmed unless evidence is
adduced establishing that the order, decision, determination, or action was unrea-
sonable or arbitrary.

2. Taxation: Judgments: Appeal and Error. Appellate courts review decisions
rendered by the Tax Equalization and Review Commission for errors appearing
on the record.

Petition for further review from the Court of Appeals, IRWIN,
Moorg, and CasseL, Judges, on appeal thereto from the Tax
Equalization and Review Commission. Judgment of Court of
Appeals reversed, and cause remanded with directions.
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STEPHAN, J.

The Lincoln County Board of Equalization (Board) deter-
mined that Midwest Renewable Energy, LLC (Midwest), failed
to timely file its 2009 personal property tax return and was
therefore subject to a penalty. Midwest appealed this determina-
tion to the Tax Equalization and Review Commission (TERC),
which affirmed. Midwest then appealed to the Nebraska Court
of Appeals, which also affirmed. We conclude that TERC erred
in affirming the assessment of the penalty. On further review,
we reverse the judgment of the Court of Appeals and remand
the cause with directions.

BACKGROUND
Nebraska requires taxpayers to file personal property tax
returns by May 1 of each year and imposes penalties for late
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filing.! On August 27, 2009, the Lincoln County assessor noti-
fied Midwest that it had not filed its 2009 personal property tax
return and that as a result, a penalty of 25 percent of the tax
due had been assessed. Contending its return was timely filed,
Midwest appealed the assessor’s imposition of the penalty
to the Board, which has authority to correct a penalty that is
wrongly imposed.?

The Board conducted an evidentiary hearing. The assessor
produced documentary evidence showing that no return was
received from Midwest prior to May 1, 2009. Midwest sub-
mitted affidavits to the Board. Its controller, Penny Thelen,
averred in her affidavit that she prepared Midwest’s personal
property tax return on April 21 and mailed it “by first class
mail with sufficient postage” to the assessor’s address on April
23. Thelen averred that Midwest’s return address was on the
envelope and that the envelope was not returned. She further
averred that when mailing the return she “followed the same
practice as she had done . . . in filing hundreds of personal
property tax returns.” According to Thelen, none of the per-
sonal property tax returns she had mailed in the same man-
ner had ever failed to be timely received. James G. Jandrain,
a certified public accountant who had been the chairman of
Midwest’s board of managers since January 2008, also averred
in his affidavit that he had reviewed Midwest’s office records
and that those records confirmed the return was mailed on
April 23, 2009.

Pursuant to its policy, the Board did not require witnesses
appearing at the hearing to give sworn testimony. Thelen
informed the Board that on the evening of April 22, 2009,
she put the return in an envelope, “ran it through the postage
meter and threw it in the mailbox.” The assessor informed the
Board that she did not receive a return from Midwest prior to
May 1, but, rather, first received a return from Midwest on
September 4.

In response to questions from the Board, the county attor-
ney opined that the legal question was whether the return was

' See Neb. Rev. Stat. §§ 77-1229 and 77-1233.04 (Reissue 2009).
2 Neb. Rev. Stat. § 77-1233.06 (Reissue 2009).
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timely received and advised the Board that to avoid imposi-
tion of the penalty, Midwest had to show that the assessor had
received the return prior to May 1, 2009. After hearing this,
one member of the Board stated, “I don’t think it’s a matter of
me doubting whether [Midwest] filled it out, whether they —
it got mailed. I’'m not questioning that for a second.” Another
member of the Board stated, “I’m not doubting the honesty,
integrity of [Midwest] one — one second either, not for a sec-
ond. I just have a question mark as to why it wasn’t — if it was
received or wasn’t received, why not?”

Ultimately, the Board voted to affirm the imposition of the
penalty due to a lack of evidence that the return had been
received by the assessor prior to May 1, 2009. After announc-
ing its decision on the record, a Board member stated to
Midwest, “I hope . . . there’s a way you can appeal this to
[TERC] and for your sake I hope they overturn us.” A second
board member echoed, “So do I. So do 1.”

Midwest appealed to TERC. Pursuant to a joint motion of
the parties, the case was submitted without a hearing.* The
joint motion asserted that the case was to be decided based on
the record made before the Board and a stipulation of facts.*
The stipulation included additional affidavits from Thelen
and the assessor, and a copy of Neb. Rev. Stat. § 49-1201
(Reissue 2010).

In her affidavit to TERC, the assessor averred, consistent
with the evidence she presented to the Board, that she did not
receive a personal property tax return from Midwest prior to
May 1, 2009. And in her affidavit to TERC, Thelen averred,
consistent with her evidence before the Board, that on April
22, she placed the personal property tax return for Midwest
in an envelope addressed to the assessor and attached a return
address label and sufficient first-class postage. Thelen added
in this affidavit that she then placed the envelope in Midwest’s
“outgoing mail box.” She described this box as a “sturdy
box located behind the secretary’s workspace, inaccessible

3 See, Neb. Rev. Stat. § 77-5021 (Reissue 2009); 442 Neb. Admin. Code,
ch. 5, § 015 (2009).

4 See 442 Neb. Admin. Code, supra note 3, § 015.02.
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to anyone other than the secretary and accountants in our
office, and . . . designated solely for pickup of mail by a
US Postperson.” Thelen averred that every Monday through
Saturday, a “US Postperson” came and picked up outgoing
mail from this box. She recalled only one stormy day in the
last 16 years when a “US Postperson” failed to pick up the
outgoing mail.

TERC framed the issue as “whether the . . . Board’s
determination that a penalty was properly imposed is arbi-
trary or unreasonable.” It noted that because the statements
made before the Board were unsworn, it was giving greater
weight to the affidavits than to the unsworn statements. TERC
also determined that § 49-1201 was applicable. That stat-
ute provides:

Any . .. tax return . . . required or authorized to be
filed or made to the State of Nebraska, or to any political
subdivision thereof, which is: (1) Transmitted through the
United States mail [or] (2) mailed but not received by the
state or political subdivision . . . shall be deemed filed or
made and received on the date it was mailed if the sender
establishes by competent evidence that the . . . tax return

.. was deposited in the United States mail on or before

the date for filing or paying.

But TERC did not acknowledge that the Board had failed
to recognize the applicability of § 49-1201 and had actu-
ally decided the appeal based upon its understanding that the
return could not be considered filed until it was received.
Instead, TERC undertook its own analysis of whether Midwest
had established the elements of § 49-1201 and, specifically,
whether Midwest had proved the return was deposited in
the U.S. mail. In its analysis, TERC noted that the evidence
presented to it was identical to the evidence presented to the
Board. This was erroneous, because the affidavits submitted
to TERC contained additional information that was not before
the Board.

Ultimately, three members of the TERC panel concluded
that although different conclusions as to whether the require-
ments of § 49-1201 were met might be drawn from the factual
evidence, because one interpretation of the facts supported the
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Board’s decision to uphold the penalty, that decision could not
be deemed arbitrary or unreasonable. TERC therefore affirmed
the Board’s decision imposing the penalty on Midwest. A
fourth member of the panel filed a dissenting opinion in which
he concluded that the evidence submitted to TERC created a
presumption that the return was mailed on April 23, 2009, and
that the presumption had not been rebutted.

Midwest timely appealed from TERC’s decision. The Court
of Appeals determined that the Board had applied the wrong
law in requiring Midwest to prove the return was received by
the assessor and that § 49-1201 was the applicable law.> The
Court of Appeals did not, however, address TERC’s failure
to find that the Board had applied the wrong law. Neither
did the court address TERC’s erroneous conclusion that the
evidence before it was the same as the evidence before the
Board. Instead, the Court of Appeals found that in order to
come within § 49-1201, Midwest had to establish that the
return was “‘deposited in the United States mail.””® The
Court of Appeals then examined the evidence presented to
TERC, including the evidence TERC failed to recognize, and
found that Midwest had established that each Monday through
Saturday, a U.S. postal carrier came to the office to deliver
Midwest’s mail and retrieve outgoing mail from the box in
which the return was placed. But the Court of Appeals found
that because Midwest “did not establish that a U.S. postal
carrier picked up the mail on April 23, 2009, and placed it in
a regular U.S. mail depository,” Midwest’s evidence simply
created “an inference of regular transmission,” which was
“a question of fact for TERC’s resolution.”” The Court of
Appeals concluded that TERC’s decision to affirm the pen-
alty (1) was not arbitrary, capricious, or unreasonable; (2)
conformed to the law; and (3) was supported by competent
evidence. Midwest filed a petition for further review, which
we granted.

5 See Midwest Renewable Energy v. Lincoln Cty. Bd. of Eq., 19 Neb. App.
441, 807 N.W.2d 558 (2011).

6 Id. at 449, 807 N.W.2d at 565.
7 Id. at 450, 807 N.W.2d at 566.
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ASSIGNMENT OF ERROR
Midwest assigns, restated and summarized, that the Court of
Appeals erred in affirming TERC’s affirmance of the Board’s
decision that the penalty was not wrongly imposed.

STANDARD OF REVIEW

[1] TERC may determine any question raised in a proceed-
ing upon which an order, decision, determination, or action of
the County Board appealed from is based.® The order, decision,
determination, or action shall be affirmed unless evidence is
adduced establishing that the order, decision, determination, or
action was unreasonable or arbitrary.’

[2] Appellate courts review decisions rendered by TERC for
errors appearing on the record."”

ANALYSIS

It is clear from the record that the Board upheld the penalty
based on its mistaken belief that mailing the return could not,
under any circumstances, constitute filing. This was incorrect,
because if the requirements of § 49-1201 are met, mailing can
constitute filing.

TERC correctly found that the pertinent inquiry was whether
Midwest had met the requirements of § 49-1201. But TERC
erred in failing to recognize that the evidence presented to
it differed from that presented to the Board. The parties’
joint stipulation submitted to TERC included both a copy of
§ 49-1201 and additional facts relevant to whether the return
was mailed by depositing it in the U.S. mail. Further, in find-
ing that one interpretation of the facts supported the Board’s
decision, TERC improperly deferred to the Board because the
Board did not apply the facts to § 49-1201. For these reasons,
TERC committed error on the record.

TERC may determine any question raised in a proceeding
upon which an order, decision, determination, or action of a

8 See Neb. Rev. Stat. § 77-5016(8) (Supp. 2011).
° See id.
10 Neb. Rev. Stat. § 77-5019 (Supp. 2011).
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county board appealed from is based.!! Here, TERC should
have exercised its authority to make a determination pursu-
ant to § 49-1201 of whether the return was timely mailed
and therefore filed, based upon all of the evidence. We
reverse, and remand with directions to the Court of Appeals
to reverse the order of TERC and to remand the cause with
directions to review all the evidence in the record before it
and determine whether the return was filed in accordance
with § 49-1201.

CONCLUSION

The Board applied the wrong law when it decided Midwest’s
appeal. TERC erred on the record when it failed to analyze
the effects of this and when it failed to recognize that the
record before it contained evidence not presented to the Board.
Accordingly, we reverse the judgment of the Court of Appeals
and remand the cause with directions to reverse the order of
TERC and remand the cause with directions to TERC to deter-
mine whether the return was timely mailed and filed pursuant
to § 49-1201.

REVERSED AND REMANDED WITH DIRECTIONS.

1§ 77-5016(8).

STATE OF NEBRASKA, APPELLEE, V.
FraNcis L. SEBERGER, APPELLANT.
815 N.W.2d 910

Filed July 13,2012. No. S-10-1207.

1. Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.

2. Effectiveness of Counsel: Appeal and Error. When reviewing a claim of inef-
fective assistance of counsel, an appellate court reviews factual findings of the
trial court for clear error.

3 Records: Appeal and Error. It is incumbent upon an appellant to supply a
record which supports his or her appeal.

4. Postconviction: Appeal and Error. A motion for postconviction relief cannot be
used to secure review of issues that were known to the defendant and could have
been litigated on direct review.
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5. Postconviction: Constitutional Law: Proof. A court must grant an evidentiary
hearing on a postconviction motion when the motion contains factual allegations
which, if proven, constitute an infringement of the movant’s rights under the
Nebraska or federal Constitution.

6. Postconviction: Proof. If a postconviction motion alleges only conclusions of
fact or law—or if the records and files in the case affirmatively show that the
movant is entitled to no relief—no evidentiary hearing is required.

7. Criminal Law: Motions to Dismiss: Directed Verdict: Waiver: Convictions:
Appeal and Error. In a criminal trial, after a court overrules a defendant’s
motion for a dismissal or a directed verdict, the defendant waives any right to
challenge the trial court’s ruling if the defendant proceeds with trial and intro-
duces evidence. But the defendant may challenge the sufficiency of the evidence
for the conviction.

Appeal from the District Court for Sarpy County: WILLIAM
B. ZASTERA, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.

Francis L. Seberger, pro se.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

Heavican, C.J., ConnNoLLy, STEPHAN, McCormMACK, and
MILLER-LERMAN, JJ.

HEeavican, C.J.
I. INTRODUCTION
Francis L. Seberger was convicted of first degree murder
in 1998. His conviction was affirmed by this court in March
2010. In June 2010, Seberger filed a motion for postconviction
relief. That motion was denied without an evidentiary hearing.
Seberger appeals.

II. FACTUAL BACKGROUND
A full recitation of the facts surrounding Seberger’s convic-
tion for first degree murder can be found in this court’s opinion
in State v. Seberger.! As such, only a brief recitation of the
underlying facts will be noted here.
Seberger and his wife were estranged. On May 31, 1997,
she called the 911 emergency dispatch service to report that

! State v. Seberger, 279 Neb. 576, 779 N.W.2d 362 (2010).
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someone was trying to break into her residence. Shortly there-
after, her neighbor called to report a fire at that residence.
Seberger’s wife died from injuries sustained in the fire.

In the investigation that followed, Seberger was arrested
and eventually charged with first degree murder and arson.
He was convicted on the murder charge, but acquitted of
arson. A capital sentencing hearing was held, after which
Seberger was sentenced to life imprisonment. Seberger filed
no direct appeal initially, but he subsequently filed a post-
conviction motion seeking a direct appeal. That relief was
granted, and Seberger’s direct appeal was filed with this court
in 2009.

In his appeal, Seberger alleged that the district court erred
in failing to make a determination as to the voluntariness of
statements made by Seberger in the days following the fire and
that he was denied effective assistance of counsel when his
trial counsel (1) advised him to waive his right to a jury trial,
(2) advised him not to testify at trial, and (3) failed to offer
evidence that his wife sold oil-based candles which could have
been the source of ignition of the fire.

We affirmed the district court’s decision. We found no merit
to Seberger’s arguments regarding the voluntariness of his
statements. We concluded that the record was insufficient to
evaluate his claims of ineffective assistance of counsel.

Shortly after we issued our opinion, Seberger, acting pro se,
filed a second motion for postconviction relief. In that motion,
he raised Sixth Amendment concerns regarding his trial and
appellate court representation. In its response to Seberger’s
motion, the State acknowledged that Seberger might be entitled
to an evidentiary hearing with regard to whether he was prop-
erly advised as to his right to testify, but otherwise argued that
the motion alleged only conclusions of law, not fact, and that
thus the claims were insufficient.

The district court denied Seberger’s motion in its entirety.
In so doing, it first addressed Seberger’s contention that
appellate counsel was ineffective for failing to raise those
allegations regarding the ineffectiveness of trial counsel which
Seberger had raised in his first motion for postconviction
relief. The district court concluded that Seberger’s appellate
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counsel was not ineffective for failing to raise all the issues
Seberger suggested simply because he wished counsel to
do so.
The district court then noted that all allegations of ineffec-
tive assistance of trial counsel were procedurally barred. The
court discussed the allegations as related to ineffectiveness of
appellate counsel and noted:
Having concluded that [Seberger’s] appellate counsel
were reasonable in restricting their claims to those they
selected to advance on appeal, this Court likewise finds
no egregious error or oversight on the part of [Seberger’s]
trial counsel that was overlooked by his appellate counsel
and/or the Nebraska Supreme Court. The case files and
records do not support [Seberger’s] claims. Furthermore,
his trial counsel were entitled to some degree of latitude
in their strategy of defending the case. This Court does
not find anything upon its review to overcome the pre-
sumption defense counsel acted as reasonable and compe-
tent attorneys in their representation of [Seberger].

As such, the district court denied Seberger’s postconviction

motion without an evidentiary hearing. Seberger appeals.

III. ASSIGNMENTS OF ERROR
Seberger assigns that the district court erred in (1) failing
to rule on his motion to amend his motion for postconviction
relief, (2) failing to find that he received ineffective assistance
of trial counsel, (3) failing to find that he received ineffective
assistance of appellate counsel, and (4) denying his motion for
postconviction relief without an evidentiary hearing.

IV. STANDARD OF REVIEW
[1,2] A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.> When
reviewing a claim of ineffective assistance of counsel, an
appellate court reviews factual findings of the trial court for
clear error.?

2 State v. Iromuanya, 282 Neb. 798, 806 N.W.2d 404 (2011).
3 See State v. Timmens, 282 Neb. 787, 805 N.W.2d 704 (2011).
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V. ANALYSIS

1. MOTION TO AMEND

[3] In his first assignment of error, Seberger argues that
the district court erred by not ruling on his pending motion
for leave to amend his motion for postconviction relief. This
motion to amend does not appear in the record before us. It is
incumbent upon an appellant to supply a record which supports
his or her appeal.* And in this case, Seberger failed to do so.

Seberger notes in his brief that he placed the motion in ques-
tion in the prison mail system. But Nebraska does not have
a prison delivery rule,’ and the fact that Seberger allegedly
placed this motion to amend in the mail does not cause the
motion to automatically be filed with the district court.

Seberger’s first assignment of error is without merit.

2. INEFFECTIVENESS OF TRIAL COUNSEL

Before we address Seberger’s remaining assignments of
error, we note that while Seberger’s brief contains many argu-
ments, we will address only those that were alleged in his
postconviction motion.°®

[4] In his second assignment of error, Seberger argues that
the district court erred in failing to find that his trial counsel
was ineffective. But, as was noted by the district court, any
claims of ineffective assistance of trial counsel are procedur-
ally barred. A motion for postconviction relief cannot be used
to secure review of issues that were known to the defendant
and could have been litigated on direct review.” And in this
case, Seberger was represented by different counsel on appeal
than he was at trial. Thus, any allegations of ineffective assist-
ance of trial counsel should have been raised in Seberger’s
direct appeal. Seberger’s second assignment of error is with-
out merit.

4 State v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006), abrogated on
other grounds, State v. Thorpe, 280 Neb. 11, 783 N.W.2d 749 (2010).

3 State v. Hess, 261 Neb. 368, 622 N.W.2d 891 (2001); State v. Parmar, 255
Neb. 356, 586 N.W.2d 279 (1998).

¢ See State v. Deckard, 272 Neb. 410, 722 N.W.2d 55 (2006).
7 State v. Hessler, 282 Neb. 935, 807 N.W.2d 504 (2011).
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3. INEFFECTIVENESS OF APPELLATE COUNSEL

In his third and fourth assignments of error, Seberger con-
tends that his appellate counsel was ineffective in various par-
ticulars and that the district court erred in not granting him an
evidentiary hearing on those allegations. This case presents,
in part, a layered ineffectiveness claim in which Seberger
alleges, in part, the ineffectiveness of appellate counsel in
failing to raise certain claims of ineffective assistance of
trial counsel.

[5,6] A court must grant an evidentiary hearing on a post-
conviction motion when the motion contains factual allega-
tions which, if proven, constitute an infringement of the
movant’s rights under the Nebraska or federal Constitution.?
However, if the motion alleges only conclusions of fact or
law —or if the records and files in the case affirmatively show
that the movant is entitled to no relief—no evidentiary hearing
is required.’

(a) Failure to Raise Certain Issues on Appeal

Seberger’s first claim is that his appellate counsel was inef-
fective in that he failed to raise on appeal certain issues which
Seberger believed should have been raised. The district court
rejected this contention, finding that counsel was not ineffec-
tive simply for failing to raise every issue presented to him by
Seberger. We agree. In order to prove that appellate counsel
was ineffective, Seberger must specifically allege how appel-
late counsel’s failure to raise these issues violated Seberger’s
constitutional rights. He failed to do so, and this argument is
without merit.

(b) Sufficiency of Evidence
Seberger next argues that his appellate counsel erred in fail-
ing to raise on appeal that the evidence was insufficient to sup-
port his conviction. The records and files in this case plainly
do not support this conclusion—the evidence as presented
was clearly sufficient to support Seberger’s conviction. The

8 State v. Iromuanya, supra note 2.
°1d.
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record included Seberger’s admissions to spraying the victim
with gasoline, as well as eyewitnesses placing Seberger at the
victim’s home at the time of the fire. This argument is with-
out merit.

(c) Directed Verdict

In his postconviction motion, Seberger also contended that
his appellate counsel erred in failing to raise the ineffective-
ness of trial counsel in not properly moving for a directed
verdict at the close of the State’s evidence. The record in
this case shows that trial counsel did, in fact, move that the
case against Seberger be dismissed, both at the close of the
State’s evidence and after the defense rested. To the extent that
Seberger does not believe that counsel’s motion was sufficient,
he does not further explain such reasoning in his postconvic-
tion motion.

[7] We also note that in a criminal trial, after a court over-
rules a defendant’s motion for a dismissal or a directed verdict,
the defendant waives any right to challenge the trial court’s
ruling if the defendant proceeds with trial and introduces
evidence.!’ But the defendant may challenge the sufficiency of
the evidence for the conviction.!! Because Seberger presented
a defense, he waived any right to raise on appeal the denial of
the motion to dismiss. And as we have noted above, the record
does not support any argument that the evidence was insufficient
to sustain his conviction. Seberger is not entitled to relief on
these grounds.

(d) Admission of Audiotape
Seberger next alleges that appellate counsel erred in fail-
ing to raise the ineffectiveness of trial counsel for not object-
ing to the admission of “[t]he audio tape,” and further erred
by failing to raise on appeal the error of the district court in
admitting such audiotape into evidence.”? In his postconvic-
tion motion, Seberger contended generally that this audiotape

10" State v. McCave, 282 Neb. 500, 805 N.W.2d 290 (2011).
.
12 Brief for appellant at 21.
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was “inaudible”; did not “reveal anything that could be used
against [him], due to its poor and paltry condition”; was “highly
prejudicial”; and lacked “probative value, because it existed
unlawfully.” Seberger appears to concede in that motion that his
counsel objected to the admission of this audiotape, but did not
do so “in a fashion whereas [sic] the court would have thought
long and hard of the admissions of this said tape.”

We reject Seberger’s allegations regarding the audiotape for
several reasons. Seberger does not identify in his motion which
audiotape he objects to. But our review of the record shows
that for each audiotape offered into evidence by the State,
Seberger’s counsel objected to its admission at trial.

We are not persuaded by Seberger’s assertion that his trial
counsel did not object in a sufficiently vehement and persua-
sive manner. The level of trial counsel’s perceived vehemence,
vigor, or persuasiveness is not relevant to an ineffective assist-
ance of counsel claim. Rather, we are concerned simply with
whether the proper objections were made.

We also note that Seberger fails to allege with any specific-
ity how the audiotape was “highly prejudicial” or how it could
be both prejudicial and “inaudible.” And Seberger fails to
explain how the audiotape “existed unlawfully.”

Seberger’s motion either alleges only conclusions of fact or
law or is not supported by the records and files in this case, and
as such, he is not entitled to relief.

(e) Testimony of Victim’s
Treating Physicians

Seberger next contends that his appellate counsel was inef-
fective by failing to raise errors relating to the admission of
the testimony and curriculum vitae of the victim’s treating
physicians David Voight, Chester Paul, Paul Gobbo, and John
Rudersdorf. Seberger appears to contend both that appellate
counsel was ineffective in failing to raise trial counsel’s inef-
fectiveness and also that appellate counsel erred in failing
to separately raise these issues on appeal. Though most of
his allegations are general in nature, Seberger makes more
specific allegations with respect to the testimony of Voight
and Gobbo.
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Seberger contended in his postconviction motion that
Voight’s testimony was highly prejudicial and was inadmis-
sible and also that trial counsel erred by not objecting to this
testimony or by raising only “paltry” objections which should
have been further raised on appeal.

But Seberger does not explain in what way this testimony
was prejudicial, and we therefore conclude that Seberger’s
motion alleges only conclusions of law. The records and files
in this case do not support Seberger’s allegation that his coun-
sel did not properly object; the record shows that Seberger’s
counsel filed a motion in limine to exclude Voight’s testimony
and objected often during Voight’s testimony. As noted above,
the fact that Seberger finds these objections to be “paltry” does
not affect our analysis.

With respect to Gobbo, Sebeger asserts that Gobbo’s tes-
timony was inconsistent in that Gobbo first testified that the
victim’s cause of death could have been the fire, but later testi-
fied that her cause of death could also have been pneumonia.
A review of the record refutes that allegation—Gobbo testified
that in his opinion, the victim’s cause of death was pneumonia
caused by her burns.

With respect to Seberger’s more general contention that the
testimony of Paul and Rudersdorf, as well as all curriculum
vitae, was prejudicial, we note that Seberger does not explain
how this evidence was prejudicial.

We conclude that either Seberger has alleged conclusions of
law or the records and files do not support his allegations, and
he is not entitled to relief.

(f) Photographs of Victim

Seberger also alleges that his appellate counsel was ineffec-
tive by failing to raise errors relating to the admission of pho-
tographs of the victim into evidence. Seberger again contends
that his appellate counsel erred both in failing to raise on direct
appeal the admission of the photographs and in failing to raise
trial counsel’s ineffectiveness for failing to object to the photo-
graphs. Seberger contends generally that the photographs were
more prejudicial than probative.
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A review of the record shows that trial counsel filed a
motion in limine regarding these photographs and objected
to the introduction of the photographs at trial. And we have
reviewed the photographs and conclude that they are necessary
to an understanding of the medical testimony regarding the
severity of the victim’s injuries. As such, the records and files
in this case show that Seberger is also not entitled to relief on
these grounds.

(g) Admission of Other Evidentiary Items
In his postconviction motion, Seberger also generally
argued that
[t]The evidence submitted, offered, and admitted in this
criminal matter (i.e. audio tape, photographs, testimony
from witnesses, Death Certificate of victim, the cur-
riculum vitae, lab report, map, photos of tangible items,
diagrams, book of matches, gas cap and nozzle, VHS
tape, autopsy report, beer bottle, CPU, paper bag, billfold,
fire extinguisher, and medical report, etc.) was either
not objected to, or not challenged by counsels during
introduction.
(We note that some of these items are raised elsewhere in his
motion and may be addressed separately within this opinion.)
Seberger does not explain on what grounds any or all
of these pieces of evidence were inadmissible. As such, his
motion asserts only conclusions of law, and he is not entitled
to relief.

(h) Testimony of Law Enforcement

Seberger alleges that several members of law enforcement
who testified made statements that were either coerced or
concocted and that the evidence given by these witnesses was
conflicting. Seberger argues that his appellate counsel erred by
failing to raise trial counsel’s lack of objection to the testimony
of these individuals.

Though Seberger makes specific reference to particular law
enforcement personnel in his motion, he fails to allege which
of their statements or testimony was false or concocted and
further fails to explain how the evidence given by these
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individuals was conflicting. As such, Seberger has alleged
only conclusions of law, which are insufficient to entitle him
to relief.

In addition to his general allegations, Seberger specifi-
cally takes issue with the testimony of an investigator with
Nebraska’s State Fire Marshal’s office. Seberger complains
that the State asked the fire investigator leading questions and
was allowed to offer the investigator’s opinion testimony. In
addition, Seberger argued in his postconviction motion that the
investigator gave inconsistent statements throughout his testi-
mony. Seberger also contends that this testimony was hearsay
because the State failed to show that it was “not hearsay” under
Neb. Rev. Stat. § 27-801(4) (Reissue 2008).

As with his more general allegations concerning law enforce-
ment testimony, Seberger fails to allege which statements made
by the investigator were the result of leading questions, which
testimony was opinion testimony, why that opinion testimony
was in error, and what statements made by the investigator
were inconsistent. As to his hearsay argument, Seberger mis-
apprehends the definition of hearsay statements as opposed
to those that are “not hearsay” under § 27-801(4). In sum,
Seberger again alleges only conclusions of law, which are
insufficient to entitle him to postconviction relief.

(i) Testimony of Other Witnesses

Seberger also alleges that the testimony given by other wit-
nesses was variously outside the scope of the criminal mat-
ter, irrelevant, prejudicial, filled with redundant questioning,
speculative, or hearsay and that appellate counsel erred by
failing to assign on appeal trial counsel’s failure to object to
this evidence. But in each instance, Seberger fails to allege
the testimony or statements to which he objected. So Seberger
again alleged only conclusions of law, which are insufficient to
entitle him to relief.

(j) Vehicle Stop and Seizure
Seberger argues that his appellate counsel erred in failing to
allege trial counsel’s ineffectiveness in failing to file a motion
to suppress the seizure of his person following an illegal traf-
fic stop. But a review of the record contradicts Seberger’s
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assertion that the stop was illegal. The officer who effected the
stop on Seberger testified that he was dispatched to the vic-
tim’s residence on the report of a burglary in progress. While
en route, a second dispatch reported a fire at the residence.
The officer testified that as he approached the residence, he
saw flames emanating from the first floor of the residence
and further observed a vehicle backing out of the driveway of
the residence. When the vehicle was stopped, the driver was
identified as Seberger. The records and files in this case clearly
establish that there was probable cause to support the stop of
Seberger’s vehicle and show that Seberger is not entitled to
relief on this allegation.

(k) Prosecutorial Misconduct

Seberger alleges that appellate counsel was ineffective for
failing to raise his trial counsel’s ineffectiveness in not object-
ing to the misconduct of the prosecutor during closing argu-
ments. In particular, Seberger complains that

[r]lemarks like, “kudos to the defendant who at 10:35
p-m. thought it might be wise to take her back to court,”
“intentionally doing an act without just cause,” and ‘“he
must have smelled gasoline on her,” were highly prejudi-
cial and egregious in nature because it imparted untrust-
worthiness from the bench trial and proceedings held
during arguments."
Seberger compares these statements to the ones made in State
v. Barfield."* He noted in his postconviction motion that this
court was “not having it” in Barfield and should also not now
“condone this prejudicial and egregious act.”

We have reviewed the closing arguments in this case. They
do not approach the concerns noted by this court in Barfield, in
which we recognized that “‘[h]yperbole in closing arguments
is hardly rare, and juries should be given credit for the ability
to filter out oratorical flourishes.””'* We went on in Barfield to

B 1d. at 31-32.

14 State v. Barfield, 272 Neb. 502, 723 N.W.2d 303 (2006), disapproved on
other grounds, State v. McCulloch, 274 Neb. 636, 742 N.W.2d 727 (2007).

15 1d. at 513, 723 N.W.2d at 313-14.
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condemn the closing arguments of the prosecution, which not
only involved extreme hyperbole with respect to the defendant,
but also called all defense attorneys, including the defendant’s
counsel, liars. We noted:
[T]he remarks made by the prosecutor, especially the
prosecutor’s statement to the effect that defense lawyers
are liars, are of a very serious nature. In addition, the
prosecutor’s unacceptable remarks do not reflect a single,
isolated instance, but were numerous. Moreover, because
the disparaging remark as to defense attorneys was made
during rebuttal, defense counsel had no opportunity to
respond to and mitigate the last impression left with the
jury before deliberations: that defense counsel, like all
defense lawyers, was a liar.'

Conversely, this case presents, at most, mild hyperbole
used by the prosecution in making its rebuttal. And we note,
too, that unlike the case in Barfield, which was tried to a jury,
Seberger’s case was tried to the bench. We will presume that
the trial court was able to disregard any hyperbole and focus
on the evidence presented on the issue on Seberger’s guilt. The
records and files show that Seberger is not entitled to relief as
to the prosecution’s closing arguments.

(1) Intoxication Defense

Seberger alleged in his postconviction motion that his appel-
late counsel was ineffective in failing to raise trial counsel’s
ineffectiveness in not “mount[ing] a vigorous defense” on the
issue of Seberger’s intoxication. But the record shows that trial
counsel asked questions relating to Seberger’s level of intoxi-
cation and addressed the issue in his closing argument. Also
lending support to the conclusion that trial counsel addressed
this sufficiently is the specific finding made by the trial court
that Seberger had been drinking alcohol on the evening in
question. Moreover, the record shows that during sentencing,
the three-judge panel noted that intoxication was a mitigating
factor for the imposition of the death penalty. As we stated
earlier, to the extent Seberger argues that his counsel was not

16 1d. at 515, 723 N.W.2d at 315.
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vigorous enough in presenting that defense, we reject this
contention. The records and files show that the intoxication
defense was adequately raised and that Seberger is not entitled
to relief on that basis.

(m) Discovery Violation

Seberger also asserted in his postconviction motion that
“[t]he prosecuting attorney obviously violated the discovery
rules and order of the court by failing to provide the defense
with a copy of each one of the named above [sic] offi-
cers[’] investigative and police reports prior to their testimony”
and that such violated his due process rights under the 14th
Amendment to the U.S. Constitution. Seberger argued that
these reports could have been used to impeach the officers’
testimony and that the failure to provide the reports means that
all of this testimony was inadmissible and should have been
stricken. Seberger further alleged that his trial counsel should
have known the reports had not been provided and that appel-
late counsel erred in not raising the trial court’s error and the
prosecutor’s misconduct on appeal.

To the extent Seberger alleges that any failure of the State
to provide the investigative reports of any officer would have
resulted in the inadmissibility of that officer’s testimony, he
is incorrect. Consistent with the 14th Amendment, a prosecu-
tor must fail to turn over evidence “favorable to an accused”"’
before a due process violation is found to have occurred.

And in this case, Seberger has failed to allege any facts
which would indicate what information was in those reports
that might be favorable to him, let alone allege what informa-
tion might be included which could be used to impeach the
testimony of these officers. As before, Seberger alleges conclu-
sions of law. Given the absence of more specific allegations
as to what these reports might include, we must conclude that
Seberger is simply fishing for evidence which he hopes might
aid him in obtaining postconviction relief. This he cannot do.
Seberger is not entitled to relief on these grounds.

17 Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215
(1963).



54 284 NEBRASKA REPORTS

(n) Right to Testify

Finally, Seberger alleged in his postconviction motion that
his appellate counsel erred in failing to raise trial coun-
sel’s failure “to provide objectively reasonable advice to
[Seberger] so that he could make a knowing, intelligent, and
voluntary waiver of the right to testify in his own behalf.”
Seberger further averred that had he received such advice,
he would have testified in his own behalf, and that this tes-
timony would have established his innocence. In particular,
Seberger contended that he would have testified “that he did
not threatened [sic] the victim; that he did not take part in any
derogatory tactics inducive [sic] of threatening overtones; and
that he did not pose a threat to the victim in any shape, form
or fashion.”

We note that Seberger claimed in his motion that his appel-
late counsel failed to assign and preserve this issue on direct
appeal. But a review of Seberger’s direct appeal shows that
appellate counsel did raise this issue, among other claims of
ineffective assistance of counsel. This court declined to reach
the issue on direct appeal, concluding that the record was
insufficient to analyze it. Seberger alleged again in his postcon-
viction motion that he was not advised of this right and that if
he had been, he would have testified.

This court recently decided Srate v. Iromuanya,'® which pre-
sented a similar procedural posture—the defendant claimed in
his postconviction motion that trial counsel was ineffective in
failing to advise him whether he should testify, and that motion
for relief was subsequently denied without an evidentiary
hearing. In that case, we concluded that the denial was proper
because a review of the record affirmatively showed that the
defendant had been advised, in that instance by the district
court, of his right to testify in his own behalf; the record fur-
ther showed the defendant had waived that right.

But in this case, we do not have such a record—there is
no indication on the record before us whether Seberger was
properly advised of and waived his right to testify in his own
behalf. We noted that we lacked such a record on direct appeal,

18 State v. Iromuanya, supra note 2.
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and because there was no evidentiary hearing granted in this
case, we still lack such a record.

Based upon his allegations, we conclude that Seberger has
adequately pled facts which, if true, would have been a viola-
tion of his constitutional right to testify in his own behalf. As
such, the district court erred when it failed to grant Sebeger an
evidentiary hearing on this issue.

VI. CONCLUSION
The district court erred in denying Seberger an evidentiary
hearing on his allegation that he was not properly advised of
his right to testify. We reverse the decision of the district court
on this point and remand the cause for an evidentiary hearing
on this single allegation. In all other respects, the decision of
the district court is affirmed.
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
WRIGHT, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
RAYsHAWN C. ABRAM, APPELLANT.
815 N.W.2d 897
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1. Judgments: Jurisdiction. A jurisdictional issue that does not involve a factual
dispute presents a question of law.

2. Judgments: Appeal and Error. An appellate court independently reviews ques-
tions of law decided by a lower court.

3. Jury Instructions: Appeal and Error. Whether a jury instruction is correct is a
question of law, regarding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.

4. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial
right of the appellant.

5. Jurisdiction: Courts: Appeal and Error. After a party perfects an appeal to an
appellate court, the lower courts are generally divested of subject matter jurisdic-
tion over that case.

6. :___: ____. The mere filing of a petition for certiorari does not auto-
matlcally stay proceedings in a lower court and does not divest a trial court
of jurisdiction.
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Appeal and Error. Plain error may be found on appeal when an error unasserted
or uncomplained of at trial, but plainly evident from the record, prejudicially
affects a litigant’s substantial right and, if uncorrected, would result in damage to
the integrity, reputation, and fairness of the judicial process.

Constitutional Law: Self-Incrimination: Due Process. In order to protect the
defendant’s right against self-incrimination, the 5th Amendment to the U.S.
Constitution as applicable to the states by the 14th Amendment forbids either
comment by the prosecution on the accused’s silence or instructions by the court
that such silence is evidence of guilt.

Trial: Words and Phrases: Appeal and Error. Structural errors are errors
so affecting the framework within which the trial proceeds that they demand
automatic reversal. They are distinguished from trial errors, which generally
occur during the presentation of the case to the jury, and which may therefore
be quantitatively assessed in the context of other evidence presented in order to
determine whether they were harmless beyond a reasonable doubt.
Constitutional Law: Appeal and Error. The U.S. Supreme Court has limited
structural errors to a few very specific categories—total deprivation of counsel,
trial before a judge who is not impartial, unlawful exclusion of members of the
defendant’s race from a grand jury, denial of the right to self-representation at
trial, and denial of the right to a public trial.

Constitutional Law: Courts: Appeal and Error. Constitutional error is subject
to automatic reversal only in those limited instances where a court has deter-
mined that the error is structural.

Constitutional Law: Jury Instructions: Appeal and Error. Most constitu-
tional errors, including constitutional errors in the giving of instructions, can
be harmless.

Jury Instructions: Appeal and Error. Harmless error analysis applies to
instructional errors so long as the error at issue does not categorically vitiate all
the jury’s findings.

Verdicts: Appeal and Error. Harmless error review looks to the basis on which
the trier of fact actually rested its verdict; the inquiry is not whether in a trial
that occurred without the error a guilty verdict surely would have been rendered,
but, rather, whether the actual guilty verdict rendered in the questioned trial was
surely unattributable to the error.

Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double
Jeopardy Clause does not forbid a retrial so long as the sum of all the evidence
admitted by a trial court, whether erroneously or not, would have been sufficient
to sustain a guilty verdict.

Appeal from the District Court for Douglas County: PETER

C. BaraiLLon, Judge. Reversed and remanded for a new trial.

Michael J. Wilson, of Schaefer Shapiro, L.L.P., for appellant.

Jon Bruning, Attorney General, and James D. Smith for

appellee.
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ConNoLLY, WRIGHT, STEPHAN, McCormMAcK, and MILLER-
LErMAN, JJ., and IrwiN and PIRTLE, Judges.

MILLER-LERMAN, J.
NATURE OF CASE

Rayshawn C. Abram appeals his convictions for attempted
first degree murder, use of a weapon to commit a felony,
criminal conspiracy, and tampering with a witness. Regarding
his jurisdictional challenge, we reject Abram’s claim that the
district court for Douglas County was divested of jurisdic-
tion when Abram filed a petition for writ of certiorari part
way through the proceedings. Regarding the substance of his
appeal, Abram claims, inter alia, that the district court erred
when it gave the jury a written instruction stating that the jury
must consider Abram’s refusal to testify as an admission of
guilt. Although we reject Abram’s argument that the giving
of this instruction was structural error, we conclude that it
was error and that it was not harmless; we therefore reverse
Abram’s convictions and remand the cause for a new trial.

STATEMENT OF FACTS

The charges against Abram arise from an incident in which
Sarah Schramm was shot. The State’s case focused on Abram’s
alleged role before, during, and after the shooting. The State’s
theory did not assert that Abram was the shooter.

Schramm had been dating Abram’s brother, Tieres Abram,
when Tieres committed suicide in 2007. Members of Tieres’
family blamed Schramm for his death. On June 23, 2008,
Abram’s and Tieres’ cousin, Jerrell Abram, encountered
Schramm at Tieres’ gravesite. Jerrell called his brother, Jamaal
Abram, who told Jerrell to take Schramm to another location.
Jerrell forced Schramm to come with him and told her he was
taking her to see Tieres’ mother, Denise Smith. After driving
Schramm around over several hours, Jerrell brought her to a
location where they met Jamaal. Schramm was shot several
times but survived and was able to get help. Schramm and
Jerrell testified that Jamaal shot Schramm.

Jamaal was convicted of attempted first degree murder,
use of a weapon to commit a felony, and criminal conspiracy.
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His convictions and sentences were affirmed by the Nebraska
Court of Appeals in a memorandum opinion. State v. Abram,
No. A-10-219, 2010 WL 5384184 (Neb. App. Dec. 21, 2010)
(selected for posting to court Web site). Abram was also
charged in connection with the shooting of Schramm. The
charges against Abram included attempted first degree murder,
use of a weapon to commit a felony, criminal conspiracy, and
tampering with a witness.

At Abram’s trial, Schramm testified that while Jerrell was
driving her around on June 23, 2008, he questioned her about
Tieres’ death. During the drive, Jerrell made and received
numerous telephone calls in which it appeared to Schramm that
he was being told where to take her. When they reached the
final destination, she saw a parked vehicle that she recognized
as one Abram had been driving about 1 month earlier when
he had stopped her and confronted her about Tieres’ death.
Schramm did not testify that she saw Abram in the vehicle;
instead, she saw Jamaal walk out from among some trees.
Jamaal and Jerrell pulled her out of the car. Jamaal held a gun
to her back, walked her away from the car, and began firing
shots. She fell to the ground after the first shot, heard a few
more shots, and then heard people running and vehicles start-
ing and quickly leaving.

Jerrell testified at Abram’s trial that on June 23, 2008, he
went to visit Tieres’ grave with his cousin Sharie Colbert and
two of her friends. Jerrell saw Schramm there and told her she
should not be there. Jerrell called Jamaal in an attempt to reach
their aunt, Smith, who was Tieres’ mother, because he thought
Schramm should meet with Smith to talk about Tieres’ death.
Jamaal told Jerrell he would call him back. Jerrell then forced
Schramm to get into his car with the purpose of taking her to
see Smith. Jerrell gave Colbert the keys for Schramm’s car, and
Colbert and her friends took Schramm’s car away.

Jerrell drove around with Schramm, and while they were
driving, he had various telephone calls with Jamaal, trying
to determine where to take Schramm to meet with Smith. As
Jerrell was parked waiting at a location near Smith’s house, he
received a call from Abram, who told him to take Schramm
to another location where he would see Abram’s vehicle.
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When Jerrell reached the location, he saw Abram’s vehicle. He
then saw Jamaal walk out from among some trees, approach
Schramm, and take her out of his vehicle. Jerrell heard Jamaal
ask Schramm what happened to Tieres, and then he saw Jamaal
shoot Schramm.

After the shooting, Jamaal ran to Abram’s vehicle and got
into the back seat. Abram’s vehicle left, and Jerrell followed
it. Abram’s vehicle stopped, and Jamaal jumped out and threw
the gun into a sewer. They continued on to Jerrell and Jamaal’s
mother’s house, where Jerrell saw Abram in the driver’s seat
of his vehicle. Jerrell and Jamaal went to the backyard to
burn their clothes. When they returned to the vehicles, Jerrell
saw Abram come out of Jerrell and Jamaal’s mother’s house.
They all got into Abram’s vehicle, where a friend of Abram’s
was sitting in the front passenger seat. As they drove around,
Abram told the passengers not to say anything about what
had happened.

The next day, Jerrell learned that Schramm had survived
the shooting. Jerrell testified that Abram arranged for Jamaal
to leave Omaha and go to Atlanta, Georgia, where he was
arrested on July 3, 2008. After Jamaal was arrested, there was
a warrant issued for Jerrell’s arrest. Abram helped Jerrell to
hide out by giving him car rides, a telephone, and video games
to pass the time. Abram arranged a meeting with Jerrell,
Colbert, and Colbert’s two friends who were with Jerrell and
Colbert at the grave. Abram told all of them not to say any-
thing about the night of the shooting. Abram also told Jerrell
he should burn the car he was driving that night; Jerrell did
not, but he had the car cleaned at a detail shop to remove
any indication that Schramm had been inside the car. Jerrell
was arrested in February 2009. He reached a plea agreement
with the State, pursuant to which he testified against Jamaal
and Abram.

Prior to Abram’s trial, he moved to continue the prelimi-
nary hearing on the basis that he had filed a petition for writ
of certiorari with the U.S. Supreme Court to review an earlier
ruling by the district court. Abram argued that the court did not
retain jurisdiction while the petition to the U.S. Supreme Court
was pending. After determining that the filing of a petition



60 284 NEBRASKA REPORTS

for certiorari does not operate as a stay, the court denied the
motion to continue the preliminary hearing.

A jury trial was conducted. During the jury instruction con-
ference, neither party objected to the proposed jury instruction
No. 17, which in written form stated: “The Defendant has an
absolute right not to testify. The fact that the Defendant did
not testify must be considered by you as an admission of guilt
and must not influence your verdict in any way.” (Emphasis
supplied.) Before reading the instructions to the jury, the court
informed the jurors that six copies of the written instructions
would be given to them during deliberations and that they
would each be given a copy if they wanted. The court then
read the instructions to the jury. According to the record, the
court read instruction No. 17 as follows: “The Defendant has
an absolute right not to testify. The fact that the Defendant
did not testify must not be considered by you as an admis-
sion of guilt and must not influence your verdict in any way.”
(Emphasis supplied).

The jury found Abram guilty of all charged counts—
attempted first degree murder, use of a weapon to commit a
felony, criminal conspiracy, and tampering with a witness. The
court sentenced Abram to consecutive sentences of imprison-
ment for 40 to 50 years on the attempted murder conviction,
40 to 50 years on the weapon conviction, and 20 to 30 years
on the criminal conspiracy conviction. The court sentenced
Abram to imprisonment for 1 to 5 years on the conviction for
tampering with a witness and ordered the sentence to be served
concurrently with the sentence for criminal conspiracy.

Abram appeals his convictions.

ASSIGNMENTS OF ERROR

Abram claims that the district court erred (1) when it denied
his motion to continue the preliminary hearing and rejected his
argument that the filing of a petition for writ of certiorari to
the U.S. Supreme Court divested the court of jurisdiction and
operated as a stay and (2) when it gave the jury the written
instruction stating that it must consider his failure to testify
as an admission of guilt. Because of our resolution of these
assignments of error, we do not reach Abram’s remaining
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assignments of error regarding jury selection, evidentiary rul-
ings, and effective assistance of trial counsel.

STANDARDS OF REVIEW

[1,2] A jurisdictional issue that does not involve a factual
dispute presents a question of law. Big John’s Billiards v. State,
283 Neb. 496, 811 N.W.2d 205 (2012). We independently
review questions of law decided by a lower court. /d.

[3,4] Whether a jury instruction is correct is a question
of law, regarding which an appellate court is obligated to
reach a conclusion independent of the determination reached
by the trial court. State v. Smith, 282 Neb. 720, 806 N.W.2d
383 (2011). In an appeal based on a claim of an erroneous
jury instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant. State v. Huff, 282
Neb. 78, 802 N.W.2d 77 (2011).

ANALYSIS
Abram’s Filing of a Petition for Writ of Certiorari
to the U.S. Supreme Court Did Not Divest
the District Court of Jurisdiction.

Abram claims that because he had filed a petition for writ of
certiorari to the U.S. Supreme Court, the district court lost juris-
diction and the district court erred when it denied his motion to
continue the preliminary hearing on that basis. We consider this
assignment of error first, because the district court’s continuing
jurisdiction and our appellate jurisdiction are effectively chal-
lenged by this assignment of error. However, we conclude that
Abram’s filing of the petition for certiorari did not divest the
district court of jurisdiction and that therefore the court did not
err when it denied the motion to continue.

In ruling on the motion to continue, the court cited the
Nebraska Court of Appeals’ unpublished opinion in In re
Interest of Nicholas C., No. A-01-958, 2002 WL 31002490
(Neb. App. Aug. 6, 2002) (not designated for permanent pub-
lication), for the proposition that while the actual granting of
a writ of certiorari by the U.S. Supreme Court may operate
as a stay, the mere filing of a petition for writ of certiorari
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does not operate as a stay. We agree with the reasoning of
the Court of Appeals and adopt the reasoning in that unpub-
lished opinion.

[5] We have held that after a party perfects an appeal to
an appellate court, the lower courts are generally divested of
subject matter jurisdiction over that case. Russell v. Kerry, Inc.,
278 Neb. 981, 775 N.W.2d 420 (2009). Based on this proposi-
tion of law, Abram argues that his petition for certiorari to the
U.S. Supreme Court divested the district court of jurisdiction.
However, Abram does not cite any authority to the effect that
filing a petition for writ of certiorari constitutes “perfecting an
appeal.” To the contrary, authority from other courts and the
rules of the Nebraska appellate courts and of the U.S. Supreme
Court indicate that it does not.

One state appellate court has held that “while the actual
granting of a writ of certiorari by the United States Supreme
Court operates as a stay, the mere filing of a petition for
certiorari does not.” Ligon v. Bartis, 254 Ga. App. 154, 561
S.E.2d 831, 833 (2002) (emphasis in original). The Court of
Appeals for the Eighth Circuit has stated that neither the fil-
ing nor the granting of a petition for certiorari operates as a
stay. McCurry v. Allen, 688 F.2d 581 (8th Cir. 1982). In this
case, the U.S. Supreme Court did not grant Abram’s petition
for certiorari and therefore we need not determine whether the
granting of certiorari would divest the state district court of
jurisdiction. The only issue before us is whether Abram’s fil-
ing of a petition for writ of certiorari divested the district court
of jurisdiction.

Our resolution of this issue is informed by the procedural
rules of the Nebraska appellate courts and of the U.S. Supreme
Court which indicate that the filing of a petition for certiorari
does not automatically stay proceedings in the state court.
Nebraska court rules of appellate practice provide a proce-
dure for a party to obtain a stay of the mandate issued by a
Nebraska appellate court during the pendency of the party’s
attempted appeal to the U.S. Supreme Court. See Neb. Ct. R.
App. P. § 2-114(A)(2). The rule requires the party to apply for
a stay within 7 days from the date of the Nebraska appellate
court’s disposition of the case and requires a written showing
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that a federal question is involved. Similarly, the U.S. Supreme
Court rules provide that a party may apply to the U.S. Supreme
Court to stay enforcement of the judgment being appealed and
that the party must comply with certain procedures, includ-
ing a requirement that the party has first requested a stay in
the court below. See Sup. Ct. R. 23. Furthermore, the U.S.
Supreme Court rules provide that “[rJeview on a writ of cer-
tiorari is not a matter of right, but of judicial discretion” which
“will be granted only for compelling reasons.” Sup. Ct. R. 10.
With these rules in mind, we have reviewed the record and find
nothing to indicate that Abram identified a compelling federal
question and explicitly sought a “stay” of state court proceed-
ings while his petition for certiorari was being considered by
the U.S. Supreme Court.

[6] Given these rules and the stated unlikelihood that cer-
tiorari will be granted, we conclude that the mere filing of a
petition for certiorari does not automatically stay proceedings
in a lower court and does not divest a trial court of jurisdiction.
We therefore reject Abram’s claim that the district court erred
when it denied his motion to continue on the basis that he had
filed a petition for writ of certiorari.

The Court Committed Reversible Error When It
Gave the Jury an Erroneous Written Instruction
Regarding the Import of Abram’s Decision

Not to Testify in His Defense.

Abram next claims that the district court erred when it gave
the jury a written instruction stating that it must consider his
failure to testify as an admission of guilt. We reject Abram’s
argument that the error was structural error and instead deter-
mine that it was error subject to harmless error review. As
explained below, we conclude that the error was not harmless
and that it requires reversal of Abram’s convictions.

[7] Abram concedes that he did not object to the writ-
ten instruction at trial but urges us to review the instruction
as plain error. Plain error may be found on appeal when an
error unasserted or uncomplained of at trial, but plainly evi-
dent from the record, prejudicially affects a litigant’s substan-
tial right and, if uncorrected, would result in damage to the
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integrity, reputation, and fairness of the judicial process. State
v. Williams, 282 Neb. 182, 802 N.W.2d 421 (2011). The error
in the written instruction is plainly evident from the record.
As we discuss below, the error prejudicially affects Abram’s
substantial constitutional right against self-incrimination and
is not harmless. It therefore would result in damage to the
integrity, reputation, and fairness of the judicial process to
leave the error uncorrected. We therefore review the chal-
lenged instruction.

[8] The challenged instruction stated in part that the fact
that Abram did not testify must be considered by the jury as an
admission of guilt. This statement is an incorrect statement of
the law. In order to protect the defendant’s right against self-
incrimination, the 5th Amendment to the U.S. Constitution
as applicable to the states by the 14th Amendment “forbids
either comment by the prosecution on the accused’s silence
or instructions by the court that such silence is evidence of
guilt.” Griffin v. California, 380 U.S. 609, 615, 85 S. Ct.
1229, 14 L. Ed. 2d 106 (1965). It is therefore clear that an
instruction requiring the jury to consider a defendant’s failure
to testify as an admission of guilt is an error of constitu-
tional magnitude.

[9] However, we must determine whether, as Abram urges,
the error is structural error requiring automatic reversal or
whether, as the State urges, the error is subject to harmless
error review. We have said that structural errors are errors so
affecting the framework within which the trial proceeds that
they demand automatic reversal. State v. Barranco, 278 Neb.
165, 769 N.W.2d 343 (2009). They are distinguished from trial
errors, which generally occur “during the presentation of the
case to the jury, and which may therefore be quantitatively
assessed in the context of other evidence presented in order to
determine whether [they were] harmless beyond a reasonable
doubt.” Arizona v. Fulminante, 499 U.S. 279, 307-08, 111 S.
Ct. 1246, 113 L. Ed. 2d 302 (1991).

[10,11] We have stated:

The Supreme Court limited structural errors to a few very
specific categories—total deprivation of counsel, trial
before a judge who is not impartial, unlawful exclusion of
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members of the defendant’s race from a grand jury, denial

of the right to self-representation at trial, and denial of the

right to a public trial.
State v. Bjorklund, 258 Neb. 432, 504, 604 N.W.2d 169, 225
(2000) (citing Arizona v. Fulminante, supra), abrogated on
other grounds, State v. Mata, 275 Neb. 1, 745 N.W.2d 229
(2008). Constitutional error is subject to automatic reversal
only in those limited instances where a court has determined
that the error is structural. State v. Payan, 277 Neb. 663, 765
N.W.2d 192 (2009). The fact that the error in this case was a
constitutional error does not in itself mean that it was struc-
tural error.

[12] The U.S. Supreme Court has recognized that most con-
stitutional errors, including constitutional errors in the giving
of instructions, can be harmless. See State v. Payan, supra (cit-
ing Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827, 144 L.
Ed. 2d 35 (1999)). See, also, Chapman v. California, 386 U.S.
18,87 S. Ct. 824, 17 L. Ed. 2d 705 (1967). In Neder, the Court
determined that “an instruction that omits an element of the
offense does not necessarily render a criminal trial fundamen-
tally unfair or an unreliable vehicle for determining guilt or
innocence” and that such instructional error was not structural
but was subject to harmless error review. 527 U.S. at 9 (empha-
sis omitted). In Chapman v. California, supra, the prosecutor
commented on the defendants’ failure to testify and the trial
court charged the jury that it could draw adverse inferences
from their failure to testify. The Court in Chapman applied a
harmless error analysis to this constitutional error. See, also,
United States v. Hasting, 461 U.S. 499, 103 S. Ct. 1974, 76 L.
Ed. 2d 96 (1983) (finding prosecutor’s reference to defendants’
failure to testify to be harmless error).

Against this framework distinguishing between structural
and nonstructural constitutional errors, Abram argues that the
erroneous instruction in this case is similar to a constitutionally
deficient reasonable doubt instruction that the U.S. Supreme
Court determined to be structural error in Sullivan v. Louisiana,
508 U.S. 275, 113 S. Ct. 2078, 124 L. Ed. 2d 182 (1993).
The Court in Sullivan reasoned that because of the deficient
instruction, there had been no jury verdict of guilty beyond
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a reasonable doubt, and that therefore harmless error review
considering whether the verdict could have been rendered in
the absence of the error was utterly meaningless. Because there
was no proper verdict, “[t]here [was] no object, so to speak,
upon which harmless-error scrutiny can operate.” 508 U.S. at
280 (emphasis in original). Abram argues that the erroneous
instruction in this case deprived him of a proper jury verdict
and that it cannot be subjected to harmless error review. We do
not agree.

[13] The U.S. Supreme Court has said that harmless error
analysis applies to instructional errors so long as the error
at issue does not categorically vitiate all the jury’s findings.
Hedgpeth v. Pulido, 555 U.S. 57,129 S. Ct. 530, 172 L. Ed. 2d
388 (2008). In addition to the examples recited above, the Court
has found certain instructional errors to be properly subject to
harmless error review. See, Carella v. California, 491 U.S. 263,
109 S. Ct. 2419, 105 L. Ed. 2d 218 (1989) (jury instruction
imposing mandatory presumption in violation of due process
rights subject to harmless error review); Kentucky v. Whorton,
441 U.S. 786,99 S. Ct. 2088, 60 L. Ed. 2d 640 (1979) (failure
to instruct on presumption of innocence subject to harmless
error review). We conclude that the erroneous instruction in
this case did not vitiate the jury’s verdicts in the way a consti-
tutionally deficient reasonable doubt instruction would do. The
reasonable doubt instruction in Sullivan v. Louisiana, supra,
vitiated the entire verdict, because the verdict was presumably
based on an erroneous standard of proof. In the present case,
the written instruction erroneously instructed the jury how it
must consider Abram’s failure to testify. But the jury was still
instructed that it must reach its verdicts based on the evidence
and that it must find Abram guilty beyond a reasonable doubt
in order to convict. We conclude that the error in this case
did not affect the framework within which the trial proceeded
or vitiate the entire verdicts in the manner which occurred in
Sullivan. We conclude that the error in this case is not struc-
tural error requiring automatic reversal and that instead it is
subject to harmless error review.

[14] We have stated that harmless error review looks to the
basis on which the trier of fact actually rested its verdict; the
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inquiry is not whether in a trial that occurred without the error
a guilty verdict surely would have been rendered, but, rather,
whether the actual guilty verdict rendered in the questioned
trial was surely unattributable to the error. State v. Sorensen,
283 Neb. 932, 814 N.W.2d 371 (2012). We conclude that we
cannot say that the jury’s verdicts in this case were surely unat-
tributable to the erroneous written instruction.

We have said that in reviewing a claim of prejudice from
jury instructions given or refused, an appellate court must read
the instructions together, and if, taken as a whole, they cor-
rectly state the law, are not misleading, and adequately cover
the issues supported by the pleadings and evidence, there is
no prejudicial error necessitating reversal. State v. Pullens,
281 Neb. 828, 800 N.W.2d 202 (2011). We have also said
that an instruction will not be held erroneous simply because
of a typographical error which cannot reasonably be said to
have confused or misled the jury to the prejudice of the party
complaining. State v. Swiney, 179 Neb. 230, 137 N.W.2d
808 (1965).

The State asserts that the erroneous instruction in this case
was harmless error. The State contends that when the portion
of jury instruction No. 17 at issue is read with the rest of the
instruction and other instructions, it is clear the jury was not
misled or confused, and that the jury would understand there is
a typographical error. The State adds that the instructions as a
whole correctly state the law and are not misleading.

The State submits that the jury was adequately instructed
that Abram had a right not to testify, because jury instruction
No. 14 stated, “Any person has the right to invoke his/her right
to remain silent as provided in the Fifth Amendment of the
United States Constitution,” and the first part of jury instruc-
tion No. 17 stated, “The Defendant has an absolute right not to
testify.” The State further notes that after the written instruction
No. 17 erroneously stated, “The fact that the Defendant did not
testify must be considered by you as an admission of guilt,”
the instruction continues, “and must not influence your ver-
dict in any way.” (Emphasis supplied.) The State emphasizes
that the court’s spoken instruction stated correctly, “The fact
that the Defendant did not testify must not be considered by
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you as an admission of guilt . . . .” (Emphasis supplied.) The
State argues that considering the totality of the instructions, it
was clear to the jury that Abram had a right not to testify, and
that his decision to exercise that right should not influence the
jury’s verdicts.

Regarding the typographical error, the State argues it would
have been clear to the jury that the written form of instruc-
tion No. 17 contained a typographical error and that the word
“not” had been inadvertently omitted. The State’s argument
finds some support in this court’s decision in Fleming Realty
& Ins., Inc. v. Evans, 199 Neb. 440, 259 N.W.2d 604 (1977),
where this court concluded that the inadvertent substitution of
the word “able” for “unable” in an instruction was not revers-
ible error. In Fleming Realty & Ins., Inc., however, it was clear
from the instruction itself and other instructions that the jury
would not have been confused or misled as to the applicable
law, and the error occurred in a civil case, where the constitu-
tional right against self-incrimination was not at issue.

In evaluating the State’s argument that the error was harm-
less when considered in the context of the totality of the
instructions, we believe there are important considerations
which outweigh this argument. In this regard, we note that
although the spoken instruction was correct, the erroneous
written instruction was given to the jury for its use during
deliberations. We believe under these circumstances that the
jury would resolve the confusion and inconsistency between
a fleeting oral instruction and a tangible written instruction in
favor of the latter.

With regard to evidence, we have noted the danger that a
jury will give undue emphasis to written testimonial evidence
to which it has access in the jury room during deliberations.
See State v. Kula, 260 Neb. 183, 616 N.W.2d 313 (2000). See,
also, State v. Dixon, 259 Neb. 976, 614 N.W.2d 288 (2000)
(discussing tape-recorded telephone conversation made avail-
able to jury during deliberation). Although instructions are not
evidence and although it is not improper for the court to give
the jury a written copy of instructions, these cases support
the proposition that if there is an inconsistency between oral
and written instructions, the jury will more likely follow the
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written instruction because it has been given more emphasis
by being made available during deliberations. Contrary to the
State’s suggestion, we will not presume in this case that the
jury detected a typographical error and supplied the missing
language in the challenged instruction.

We recently concluded in State v. Miller, 281 Neb. 343,
798 N.W.2d 827 (2011), that where a jury instruction was
an incorrect statement of the law, and where one instruction
effectively negated another instruction and the two provisions
could not be read harmoniously, prejudicial error occurred and
required reversal. The same reasoning and result are warranted
in this case.

If taken at face value, the challenged instruction would
require the jury to consider Abram to have admitted guilt
because he did not testify. The risk and corresponding preju-
dice due to a misunderstanding of the applicable law must be
considered in light of the constitutional principles at issue.
The most obvious constitutional right at issue is the criminal
defendant’s Fifth Amendment right against self-incrimination.
His or her exercise of that right resulting in his or her
silence is not to be considered as evidence of guilt. Griffin v.
California, 380 U.S. 609, 85 S. Ct. 1229, 14 L. Ed. 2d 106
(1965). In addition, we believe that the Sixth Amendment’s
command to afford jury trials in serious criminal cases is also
implicated. See Duncan v. Louisiana, 391 U.S. 145, 88 S. Ct.
1444, 20 L. Ed. 2d 491 (1968). The U.S. Supreme Court has
noted that a trial judge is prohibited from directing a verdict
for the prosecution in a criminal trial by jury, Rose v. Clark,
478 U.S. 570, 106 S. Ct. 3101, 92 L. Ed. 2d 460 (1986),
and further stated that “a trial judge is prohibited from . . .
directing the jury to come forward with such a verdict . . .
regardless of how overwhelmingly the evidence may point in
that direction.” United States v. Martin Linen Supply Co., 430
U.S. 564, 572-73, 97 S. Ct. 1349, 51 L. Ed. 2d 642 (1977).
Although the challenged instruction did not direct the jury
to convict Abram, the erroneous written instruction, to the
effect that it must consider his failure to testify as an admis-
sion of guilt, had the tendency to remove the fact finding
regarding guilt from the jury in this criminal case in a manner
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incompatible with robust exercise of the right to jury trial
afforded by the Sixth Amendment.

In Chapman v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L.
Ed. 2d 705 (1967), the U.S. Supreme Court applied harmless
error analysis to a case in which the prosecutor commented on
the defendants’ failure to testify and the trial court charged the
jury that it could draw adverse inferences from their failure
to testify. The Court concluded that the error was not harm-
less, because

the state prosecutor’s argument and the trial judge’s
instruction to the jury continuously and repeatedly
impressed the jury that from the failure of [defendants] to
testify, to all intents and purposes, the inferences from the
facts in evidence had to be drawn in favor of the State—
in short, that by their silence [defendants] had served as
irrefutable witnesses against themselves.
386 U.S. at 25. We recognize that the present case may be
distinguished from Chapman in that the jury was not “con-
tinuously and repeatedly” told that Abram’s silence could be
taken as an admission of guilt. However, the erroneous instruc-
tion was written and was sent to the jury, thus giving it more
weight than a correct oral instruction. Furthermore, the erro-
neous instruction in this case went further than the court’s
instruction in Chapman which merely stated that the jury could
consider the defendants’ silence as an admission of guilt; the
challenged instruction in this case stated in part: “The fact that
the Defendant did not testify must be considered by you as an
admission of, guilt . . . .” (Emphasis supplied.) Furthermore,
the erroneous instruction could not be harmonized with correct
instructions, leading to jury confusion. See State v. Miller, 281
Neb. 343, 798 N.W.2d 827 (2011).

In light of the important constitutional safeguards at issue,
we determine that the risk that the jury at a minimum was con-
fused by the instruction and at worst thought it was required
to consider Abram as having admitted guilt prevents us from
concluding that the error was harmless. We cannot say that
the jury’s verdict on any of the charges was “surely unattrib-
utable” to the improper written instruction advising the jury
that Abram admitted guilt when he chose not to testify. We
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therefore conclude that the error is prejudicial and requires
reversal of Abram’s convictions for attempted first degree mur-
der, use of a weapon to commit a felony, criminal conspiracy,
and tampering with a witness.

Abram May Be Retried on Remand.

[15] Having concluded that the erroneous written instruc-
tion was reversible error, we must determine whether the
totality of the evidence admitted by the district court was
sufficient to sustain Abram’s convictions. If it was not, then
double jeopardy forbids a remand for a new trial. See Srate
v. Sorensen, 283 Neb. 932, 814 N.W.2d 371 (2012). But the
Double Jeopardy Clause does not forbid a retrial so long as
the sum of all the evidence admitted by a trial court, whether
erroneously or not, would have been sufficient to sustain a
guilty verdict. Id.

After reviewing the record, we conclude that the evidence
presented at trial, including Schramm’s and Jerrell’s testimony
recounted above and the testimony of other witnesses, was
sufficient to support the verdicts against Abram. We therefore
conclude that double jeopardy does not preclude a remand for
a new trial and that Abram may be retried on all the charges—
attempted first degree murder, use of a weapon to commit a
felony, criminal conspiracy, and tampering with a witness.

We Need Not Consider Abram’s Remaining
Assignments of Error.

Because we have reversed Abram’s convictions, we need
not reach his remaining assignments of error. Abram assigned
error to issues related to jury selection, evidentiary rulings,
and effective assistance of trial counsel. These issues either
are not likely to recur on remand or must be evaluated in the
context of a particular trial, and therefore review of the court’s
rulings in this trial would not necessarily determine how the
court should rule in a new trial. We therefore do not consider
Abram’s remaining assignments of error.

CONCLUSION
The filing of Abram’s petition for writ of certiorari during
the pendency of this action did not divest the district court of
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jurisdiction, and the district court did not err when it denied
the motion to continue. However, we conclude that the district
court did err when it gave a written instruction stating that
the jury must consider Abram’s refusal to testify as an admis-
sion of guilt. Although such error is not structural error, we
conclude that the error was not harmless and that it requires
reversal of Abram’s convictions. Because there was sufficient
evidence to support the convictions, we remand the cause for
a new trial on the charges of attempted first degree murder,
use of a weapon to commit a felony, criminal conspiracy, and
tampering with a witness.
REVERSED AND REMANDED FOR A NEW TRIAL.
HEeavican, C.J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
EpbDIE R. KIBBEE, APPELLANT.
815 N.W.2d 872

Filed July 13,2012. No. S-11-361.

1. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.

2. Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, an
appellate court reviews the admissibility of evidence for an abuse of discretion.

3. Motions for Mistrial: Appeal and Error. The decision whether to grant a
motion for mistrial is within the discretion of the trial court and will not be dis-
turbed on appeal in the absence of an abuse of discretion.

4. Jury Instructions: Judgments: Appeal and Error. Whether jury instructions
given by a trial court are correct is a question of law. When dispositive issues on
appeal present questions of law, an appellate court has an obligation to reach an
independent conclusion irrespective of the decision of the court below.

5. Constitutional Law. Under both the federal Constitution, U.S. Const. art. I, § 10,
and the state Constitution, Neb. Const. art. I, § 16, no ex post facto law may
be passed.

6. Constitutional Law: Statutes: Sentences. A law which purports to apply to
events that occurred before the law’s enactment, and which disadvantages a
defendant by creating or enhancing penalties that did not exist when the offense
was committed, is an ex post facto law and will not be endorsed by the courts.
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Constitutional Law: Appeal and Error. Ordinarily, Nebraska’s ex post facto
clause is construed to provide no greater protections than those guaranteed by the
federal Constitution.

Constitutional Law: Criminal Law: Statutes. Any statute which punishes as a
crime an act previously committed which was innocent when done, which makes
more burdensome the punishment for a crime after its commission, or which
deprives one charged with a crime of any defense available according to law at
the time when the act was committed is prohibited as ex post facto.

Criminal Law: Statutes: Time. Statutes governing substantive matters in effect
at the time of a crime govern, and not later enacted statutes. In contrast, the pro-
cedural statutes in effect on the date of a hearing or proceeding govern, and not
those in effect when the violation took place.

: ____.Achange in law will be deemed to affect matters of substance
where it increases the punishment or changes the ingredients of the offense or the
ultimate facts necessary to establish guilt.

Constitutional Law: Criminal Law. There are four types of ex post facto
laws: those which (1) punish as a crime an act previously committed which was
innocent when done; (2) aggravate a crime, or make it greater than it was, when
committed; (3) change the punishment and inflict a greater punishment than was
imposed when the crime was committed; and (4) alter the legal rules of evidence
such that less or different evidence is needed in order to convict the offender.
Constitutional Law: Rules of Evidence. Ordinary rules of evidence do not
violate the Ex Post Facto Clause. Rules of that nature are ordinarily evenhanded,
in the sense that they may benefit either the State or the defendant in any
given case.

Constitutional Law: Criminal Law: Statutes: Witnesses: Time. Statutes which
simply enlarge the class of persons who may be competent to testify in criminal
cases are not ex post facto in their application to prosecutions for crimes commit-
ted prior to their passage.

Rules of Evidence: Witnesses: Juries: Words and Phrases. A witness compe-
tency rule regulates the manner in which facts may be placed before a jury, while
a sufficiency of the evidence rule governs the sufficiency of the facts presented
to the jury for meeting the burden of proof.

Constitutional Law: Rules of Evidence: Statutes: Sexual Misconduct: Other
Acts. Neb. Evid. R. 414, Neb. Rev. Stat. § 27-414 (Cum. Supp. 2010), does not
violate the Ex Post Facto Clauses of the federal and state Constitutions. It is an
ordinary rule of evidence which relates to admissibility and simply provides that
evidence of prior sexual misconduct may be admitted to prove propensity.

Rules of Evidence: Sexual Misconduct: Other Acts. Neb. Evid. R. 414, Neb.
Rev. Stat. § 27-414 (Cum. Supp. 2010), expands upon Neb. Evid. R. 404(2), Neb.
Rev. Stat. § 27-404(2) (Cum. Supp. 2010), and governs the admission of evidence
of an accused person’s other sexual misconduct or sex offenses.

Rules of Evidence. When a Nebraska Evidence Rule is substantially similar to a
corresponding federal rule of evidence, Nebraska courts will look to federal deci-
sions interpreting the corresponding federal rule for guidance in construing the
Nebraska rule.
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Rules of Evidence: Other Acts. Neb. Evid. R. 414, Neb. Rev. Stat. § 27-414
(Cum. Supp. 2010), provides three factors that a court may consider in balancing
the probative value of relevant evidence of prior acts with the danger of prejudice
from the admission of that evidence: (1) The probability that the other offense
occurred, (2) the proximity in time and intervening circumstances of the other
offenses, and (3) the similarity of the other acts to the crime charged.
Other Acts: Evidence: Words and Phrases. Evidence of prior acts may be
admitted where there are an overwhelming number of significant similarities, but
the term “overwhelming” does not require a mechanical count of the similarities,
but, rather, a qualitative evaluation.
Rules of Evidence: Other Acts: Time. Remoteness, or the temporal span
between a prior crime, wrong, or other act offered as evidence under Neb. Evid.
R. 404(2), Neb. Rev. Stat. § 27-404(2) (Cum. Supp. 2010), and a fact to be deter-
mined in a present proceeding, goes to the weight to be given to such evidence
and does not render the evidence of the other crime, wrong, or act irrelevant
and inadmissible.
: __ . Whether evidence of other conduct is too remote in time is
largely within the discretion of the trial court. While remoteness in time may
weaken the value of the evidence, such remoteness does not, in and of itself,
necessarily justify exclusion of the evidence.
Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the
right to assert prejudicial error on appeal.
Appeal and Error. When an issue is raised for the first time in an appellate
court, it will be disregarded inasmuch as a lower court cannot commit error in
resolving an issue never presented and submitted to it for disposition.
Trial: Waiver: Appeal and Error. One may not waive an error, gamble on a
favorable result, and, upon obtaining an unfavorable result, assert the previously
waived error.
: ____.An issue not presented to or decided on by the trial court is not
an appropriate issue for consideration on appeal.
Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly
granted in a criminal case where an event occurs during the course of a trial
which is of such a nature that its damaging effect cannot be removed by proper
admonition or instruction to the jury and thus prevents a fair trial.
Lesser-Included Offenses. For an offense to be a lesser-included offense, it
must be impossible to commit the greater offense without also committing the
lesser offense.
____. Whether a crime is a lesser-included offense is determined by a statutory
elements approach and is a question of law.
Lesser-Included Offenses: Sexual Assault. Under the strict statutory elements
approach, third degree sexual assault is not a lesser-included offense of first
degree sexual assault.
Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.
Judgments: Appeal and Error. When reviewing questions of law, an appellate
court resolves the questions independently of the lower court’s conclusions.
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32. Jury Instructions: Appeal and Error. All the jury instructions must be read
together, and if, taken as a whole, they correctly state the law, are not mislead-
ing, and adequately cover the issues supported by the pleadings and the evidence,
there is no prejudicial error necessitating reversal.

Appeal from the District Court for Thayer County: Vicky L.
JounsoN, Judge. Affirmed.

James R. Mowbray and Jerry L. Soucie, of Nebraska
Commission on Public Advocacy, for appellant.

Jon Bruning, Attorney General, and Stacy M. Foust for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

HEeavican, C.J.
NATURE OF CASE

Eddie R. Kibbee was convicted by a jury of first degree sex-
ual assault and felony child abuse. At issue in this appeal is the
admission of evidence of Kibbee’s prior sexual contacts with
minors, which he claims violates Nebraska rules of evidence
and the Ex Post Facto Clauses of U.S. Const. art. I, § 10, and
Neb. Const. art. I, § 16. We affirm his convictions.

FACTS

INCIDENT

According to Kelsey D., she was 16 years old when Kibbee
had sexual contact with her on August 9, 2009. Kelsey testified
that on August 8, she went to a teen dance from about 9:30 p.m.
to midnight. She had planned to spend the night at the home
of Crystal J., for whom Kelsey sometimes babysat. Kelsey
had met Kibbee through Crystal, and before going to Crystal’s
home, Kelsey went to Kibbee’s house. When she arrived, only
Kibbee’s roommate, Bobby W., was present. Around 12:45 or 1
a.m., Kibbee arrived along with several other people, including
Kelsey’s brother. Kelsey began drinking and had one beer and
then a vodka and orange juice drink that Kibbee made for her.
Kibbee brought her a second drink, but Kelsey did not finish it
because it was “too strong.”
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Because Kelsey was tired and did not want to walk to
Crystal’s house, she lay down on the couch in the living room
of Kibbee’s house. She awoke later to find Kibbee sitting next
to her. Kelsey’s pants and underwear were around her ankles,
and Kibbee was touching her vaginal area with his hands.
Kibbee placed his fingers into her vagina. Kelsey tried to turn
away from him and told him to stop several times. She asked
Kibbee to take her to Bobby. Before Kibbee stopped, he put
his mouth on her vagina. Kibbee finally stopped, pulled up
Kelsey’s pants, kissed her on the cheek, and walked away. He
returned to his room without saying anything to Kelsey.

Kelsey testified that she sat and thought about what hap-
pened for a couple of minutes and then went into Bobby’s
room, woke him up, and told him what had happened. She
lay down next to Bobby in his bed and fell asleep. She awoke
the next day at about 11 a.m. when Kibbee came into the bed-
room, touched her foot, and told her the time. Kelsey reported
the incident the next evening to her brother, her mother, and
law enforcement.

CHARGES

Kibbee was charged with first degree sexual assault, a
Class II felony, for subjecting another person to sexual pene-
tration without consent or when Kibbee knew or should have
known that the victim was mentally or physically incapable of
resisting or appraising the nature of his conduct, and with child
abuse, a Class IIIA felony, for knowingly and intentionally
causing or permitting Kelsey, a minor, to be placed in a situa-
tion that endangered her life or physical or mental health or to
be sexually abused.

Prior BAaD AcTs EVIDENCE

Before trial, the State filed a notice of intent to offer
evidence pursuant to Neb. Evid. R. 404(2), Neb. Rev. Stat.
§ 27-404(2) (Cum. Supp. 2010), to show that (1) Kibbee had
provided alcohol to minor females in his residence on several
occasions; (2) in August 2009, Crystal attended a party at
Kibbee’s home, fell asleep, awoke to find her pants around
her ankles, and saw Kibbee walking out of the room; and



STATE v. KIBBEE 77
Cite as 284 Neb. 72

(3) Kibbee had previously had sexual contact with several
females in various towns in Iowa between 1985 and 1995.

The State also filed a notice of intent to offer evidence pur-
suant to Neb. Evid. R. 414, Neb. Rev. Stat. § 27-414 (Cum.
Supp. 2010), of similar offenses committed by Kibbee against
four females. Kibbee objected to the § 27-414 notice, arguing
that its application violated the ex post facto prohibitions of
the federal and state Constitutions because § 27-414 was not in
effect on August 8 and 9, 2009, the dates of the offense alleged
in the information.

HEARING UNDER § 27-404(2)

At a hearing to consider the §§ 27-404(2) and 27-414 issues,
evidence was received from three women who had previous
contacts with Kibbee in Iowa. In a deposition, Melissa C. testi-
fied that in 1983, when she was 10 years old, she went to the
home of her aunt, Karen P., to babysit her cousins, Jennifer P.
and Jackie P. Karen was living with Kibbee in Grinnell, lowa.
Melissa had been asleep on the couch, but she woke up when
Kibbee and Karen returned home. Melissa was wearing a
nightgown and underwear. She dozed off again and then awoke
to find Kibbee sitting on the floor next to her. He was touch-
ing the inside of her right leg, and he told Melissa to be quiet
because her aunt was in a nearby bedroom with the door open.
Melissa said Kibbee moved his hand upward and touched and
rubbed her vaginal area and eventually put his finger in her
vagina. Melissa believed the incident lasted about 5 minutes.
She told Kibbee to stop. He returned to his bedroom, and
Melissa stayed on the couch and cried. Melissa did not tell
her aunt, but several months later, she told her mother and her
mother’s boyfriend. Melissa said there was an investigation,
but Kibbee was not charged.

Jennifer, Karen’s daughter, testified at the pretrial hear-
ing. She was born in 1982, and her mother dated Kibbee
from the time Jennifer was about 3 months old. Jennifer said
Kibbee abused her mother and physically and sexually abused
Jennifer and her sister, Jackie, who is 2 years older. Jennifer’s
first memories of sexual abuse were when she was approxi-
mately 5 years old and they lived in a farmhouse outside of
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Brooklyn, Iowa. Jennifer remembered waking up with a pil-
low over her face and Kibbee’s fingers inside her vagina. He
also tried to penetrate her with his penis. Jennifer did not tell
anyone because Kibbee threatened to kill her mother and sis-
ter. Jennifer said that the abuse continued as long as Kibbee
lived in the home and that in every instance, she was asleep
and woke up to find Kibbee touching her. When Jennifer was
5 or 6 years old, she told her mother about the abuse, but
her mother did not believe her or her sister and told them
not to tell anyone else. On one occasion, Jennifer observed
Jackie tied to a bed while naked and Kibbee at the end of the
bed, also naked. When Jennifer was about 11 years old, she
and her sister were placed in foster care and they reported
Kibbee’s actions.

Heather P. also testified by deposition. Heather, who was
born in 1982, met Kibbee when she was about 9 or 10 years
old and was friends with Jennifer and Jackie. Heather said that
she and her sister were helping the family move and that all
the beds had been moved to the new residence. The other girls
slept on the floor in the bedroom, but Heather was concerned
about bugs and did not want to sleep on the floor. Karen told
Heather she could sleep on a sofa sleeper with Karen and
Kibbee. Karen slept in the middle of the bed. Heather, who
wore shorts and a T-shirt to bed, was awakened to feel a man’s
hand on her stomach. Kibbee moved his hand under her shirt,
but Heather put up her arm to block him from being able to
touch her breasts. He then moved his hand into the waist-
band of her shorts, and she moved his hand away and got up.
Heather woke up her sister, and they ran home.

Crystal testified that about 1 week before the incident with
Kelsey, she had been drinking alcohol at Kibbee’s house and
awoke on the floor in Bobby’s room to find her underwear
pulled down to her thighs and her shorts pulled down to her
knees. She saw Kibbee in the doorway, and then he closed
the door.

The State also offered several exhibits of Kibbee’s prior
convictions. In 1994, Kibbee was found guilty of assault with
intent to commit sexual assault and was sentenced to 2 years’
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probation. In February 1995, Kibbee’s probation was revoked
after he violated an order forbidding him from having contact
with children under the age of 18 and failed to obtain an evalu-
ation for sexual abusers. Kibbee was found guilty of aiding
and abetting possession of alcohol by a minor in Iowa in 1998
and was fined $100. Kibbee was incarcerated in Illinois from
January 11 to November 16, 20006, after being charged with
criminal sexual assault.

TrRiAL COURT’S RULING

The trial court found clear and convincing evidence that
the sexual assaults against Melissa, Jennifer, and Heather had
occurred and that there was a high degree of similarity to the
act with which Kibbee was charged. It concluded that evidence
of these assaults could be presented at trial. The court found
insufficient evidence of alleged sexual assaults by Kibbee
against Jackie and Crystal.

The court noted the similarities among the events:

All of the victims were 16 or younger. All were female.
They were all approached while asleep in [Kibbee’s]
home and digitally penetrated or attempted to be pene-
trated. All were known to [Kibbee]. Three were visitors to
his home; the other lived in his home. Admittedly, there is
a significant time lapse between the occurrence of some
of the acts and the current crime; however, these incidents
are highly probative. The number of victims and assaults
on the victims follow serially beginning in approximately
1983, with some gaps, until the present assault. This fact
is also probative.

Having found clear and convincing evidence that the other
sexual assaults were committed by Kibbee, the court then
found that the prior sexual assaults could be admitted to show
motive, opportunity, preparation, or plan and that the admis-
sion would not be unduly prejudicial to Kibbee. However, the
court determined that evidence related to Kibbee’s supply-
ing alcohol to minors had limited probative value and would
be unduly prejudicial. The court overruled Kibbee’s ex post
facto objections.
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“JUDICIAL ADMISSIONS”

Prior to trial, Kibbee filed “Judicial Admissions,” in which
he admitted that he had sexual contact with Kelsey on August
9, 2009. He stated that Kelsey, her brother, Bobby, Crystal,
and Crystal’s friend were all present and all consumed alco-
holic beverages. Kibbee stated that Kelsey fell asleep on the
couch around 2 or 2:30 a.m. Kelsey’s brother, Crystal, and
Crystal’s friend left the residence, and Kibbee and Bobby
went to their bedrooms. Around 4:30 or 5 a.m., Kibbee left
his bedroom and knelt on the floor next to Kelsey, who was
on the couch. Kelsey’s pants and underwear were around her
ankles. Kibbee admitted that he touched Kelsey in her groin
area with his hand and that Kelsey told him to stop. Kelsey
turned on her side, pushed Kibbee away, and covered her
vaginal area with her legs. Kibbee said he then stopped touch-
ing Kelsey, but he kissed her one last time on the face, pulled
up her underwear and pants, and walked out of the living
room. Kibbee admitted that his actions in kissing and touch-
ing Kelsey were an attempt to sexually stimulate her for the
purpose of Kibbee’s own sexual gratification and not for a
medical or health reason.

Kibbee also filed a motion in limine asking that the State be
precluded from presenting evidence regarding Kibbee’s sexual
activity with the three women from Iowa, since his judicial
admissions resolved all factual issues except whether Kelsey
was subjected to sexual penetration without her consent or
whether Kibbee knew or should have known that Kelsey was
mentally or physically incapable of resisting or appraising
the nature of Kibbee’s conduct. Kibbee argued that motive,
opportunity, preparation, and plan are not essential elements of
first degree sexual assault and that the prior bad acts evidence
should not be admitted.

The court overruled Kibbee’s motion in limine, determining
that § 27-414 allowed the testimony of the witnesses for any
relevant purpose.

Jury TRIAL
During trial, and prior to the testimony of the women from
Iowa, the court gave a limiting instruction based on § 27-414.
The instruction explained that evidence of the commission of
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another offense of sexual assault is admissible and may be con-
sidered for any relevant matter, including the similarities of the
offenses, to show Kibbee’s motive, opportunity, preparation, or
plan. However, evidence of a prior offense on its own is not
sufficient to prove Kibbee guilty.

The jury found Kibbee guilty of both charges. He was sen-
tenced to a prison term of 30 to 40 years for the sexual assault
conviction and to a prison term of 4 to 5 years for the child
abuse conviction. The sentences were ordered to be served
concurrently to each other, but consecutively to the sentences
imposed in any other case. Kibbee was given credit for 464
days served.

ASSIGNMENTS OF ERROR

Kibbee assigns the following errors: The trial court erred in
(1) admitting evidence of Kibbee’s prior sexual contacts with
minors in Iowa, in violation of Neb. Evid. R. 403, Neb. Rev.
Stat. § 27-403 (Reissue 2008), and § 27-404; (2) admitting evi-
dence of prior sexual contact with minors under § 27-414, in
violation of the Ex Post Facto Clauses of the U.S. Const. art. I,
§ 10, and Neb. Const. art. I, § 16; (3) admitting evidence of
prior sexual contacts with minors to show character and pro-
pensity contrary to § 27-403, if § 27-414 was applicable; (4)
rejecting Kibbee’s judicial admissions to avoid prejudice asso-
ciated with the Iowa bad acts evidence; (5) overruling Kibbee’s
motion for a mistrial after his judicial admissions were offered
as part of the State’s case in chief during the trial; and (6)
failing to instruct the jury on the lesser-included offense of
third degree sexual assault after the judicial admissions were
received into evidence.

STANDARD OF REVIEW
[1,2] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make discretion a factor in determining admis-
sibility.! Where the Nebraska Evidence Rules commit the

! State v. Torres, 283 Neb. 142, 812 N.W.2d 213 (2012).
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evidentiary question at issue to the discretion of the trial court,
an appellate court reviews the admissibility of evidence for an
abuse of discretion.?

[3] The decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed
on appeal in the absence of an abuse of discretion.?

[4] Whether jury instructions given by a trial court are cor-
rect is a question of law. When dispositive issues on appeal
present questions of law, an appellate court has an obligation
to reach an independent conclusion irrespective of the decision
of the court below.*

ANALYSIS

ALLEGED VIOLATION OF
Ex Post Facto CLAUSE
Kibbee argues that the trial court erred in admitting evi-
dence of his prior sexual contacts with minors under § 27-414,
because the statute was not in effect at the time of the sexual
contact with Kelsey. The statute was adopted by the Legislature
in 2009 and became operative on January 1, 2010. Thus,
Kibbee asserts that admission of the evidence violated the Ex
Post Facto Clauses of U.S. Const. art. I, § 10, and Neb. Const.
art. I, § 16.
Section 27-414 provides in part:

(1) In a criminal case in which the accused is accused
of an offense of sexual assault, evidence of the accused’s
commission of another offense or offenses of sexual
assault is admissible if there is clear and convincing evi-
dence otherwise admissible under the Nebraska Evidence
Rules that the accused committed the other offense or
offenses. If admissible, such evidence may be considered
for its bearing on any matter to which it is relevant.

[5-7] Under both the federal Constitution, U.S. Const. art.
I, § 10, and the state Constitution, Neb. Const. art. I, § 16,

2 State v. Nolan, 283 Neb. 50, 807 N.W.2d 520 (2012).
3 State v. Huff, 282 Neb. 78, 802 N.W.2d 77 (2011).

4 State v. Nolan, supra note 2.
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no ex post facto law may be passed.’ “A law which purports
to apply to events that occurred before the law’s enactment,
and which disadvantages a defendant by creating or enhancing
penalties that did not exist when the offense was committed, is
an ex post facto law and will not be endorsed by the courts.”®
Ordinarily, Nebraska’s ex post facto clause is construed to
provide no greater protections than those guaranteed by the
federal Constitution.’
[8-10] We have held:

Any statute which punishes as a crime an act previ-
ously committed which was innocent when done, which
makes more burdensome the punishment for a crime after
its commission, or which deprives one charged with a
crime of any defense available according to law at the
time when the act was committed is prohibited as ex
post facto. The Ex Post Facto Clause does not, however,
extend to limit legislative control of remedies and modes
of procedure which do not affect matters of substance.
Thus, statutes governing substantive matters in effect at
the time of a crime govern, and not later enacted statutes.
In contrast, the procedural statutes in effect on the date
of a hearing or proceeding govern, and not those in effect
when the violation took place.

A change in law will be deemed to affect matters of
substance where it increases the punishment or changes
the ingredients of the offense or the ultimate facts neces-
sary to establish guilt. In other words, a rule is substantive
if it alters the range of conduct or the class of persons
that the law punishes. In contrast, rules that regulate
only the manner of determining a defendant’s culpability
are procedural.®

[11] The U.S. Supreme Court has identified four types of
laws which may violate the proscription against ex post facto

5 See State v. Simnick, 279 Neb. 499, 779 N.W.2d 335 (2010).
% Id. at 503, 779 N.W.2d at 338-39.
7 See id.

8 State v. Galindo, 278 Neb. 599, 614-15, 774 N.W.2d 190, 210 (2009)
(emphasis omitted).
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laws. In Carmell v. Texas,’ the Court cited Justice Chase, who,
in Calder v. Bull,"’ cataloged the types of ex post facto laws as
those which (1) punish as a crime an act previously committed
which was innocent when done; (2) aggravate a crime, or make
it greater than it was, when committed; (3) change the punish-
ment and inflict a greater punishment than was imposed when
the crime was committed; and (4) alter the legal rules of evi-
dence such that less or different evidence is needed in order to
convict the offender."

The Carmell Court determined that an amended Texas stat-
ute was an ex post facto law under the fourth category. The
law in effect at the time the crime was committed required
both the victim’s testimony and corroborating evidence, and
the amended law provided that the defendant could be con-
victed based only on the victim’s testimony. “A law reducing
the quantum of evidence required to convict an offender is as
grossly unfair as, say, retrospectively eliminating an element of
the offense, increasing the punishment for an existing offense,
or lowering the burden of proof.”'? In each of those instances,
“the government refuses, after the fact, to play by its own
rules, altering them in a way that is advantageous only to the
State, to facilitate an easier conviction.”"

[12] However, in a footnote, the Court stated:

We do not mean to say that every rule that has an
effect on whether a defendant can be convicted implicates
the Ex Post Facto Clause. Ordinary rules of evidence,
for example, do not violate the Clause. . . . Rules of that
nature are ordinarily evenhanded, in the sense that they
may benefit either the State or the defendant in any given
case. More crucially, such rules, by simply permitting
evidence to be admitted at trial, do not at all subvert the

O Carmell v. Texas, 529 U.S. 513, 120 S. Ct. 1620, 146 L. Ed. 2d 577
(2000).

10 Calder v. Bull, 3 U.S. (3 Dall.) 386, 1 L. Ed. 648 (1798).

W Carmell v. Texas, supra note 9; Calder v. Bull, supra note 10.
12 Carmell v. Texas, supra note 9, 529 U.S. at 532.

3 1d., 529 U.S. at 533.
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presumption of innocence, because they do not concern
whether the admissible evidence is sufficient to overcome
the presumption. Therefore, to the extent one may con-
sider changes to such laws as “unfair” or “unjust,” they
do not implicate the same kind of unfairness implicated
by changes in rules setting forth a sufficiency of the evi-
dence standard. Moreover, while the principle of unfair-
ness helps explain and shape the Clause’s scope, it is not
a doctrine unto itself, invalidating laws under the Ex Post
Facto Clause by its own force.'*

[13] In Carmell, the State of Texas argued that the case
was controlled by Hopt v. Utah'> and Thompson v. Missouri.'®
In Hopt, the Court held that there was no violation of the
Ex Post Facto Clause by an amended law that allowed a
convicted felon to testify as a witness against the defendant
at trial.

Statutes which simply enlarge the class of persons who
may be competent to testify in criminal cases are not ex
post facto in their application to prosecutions for crimes
committed prior to their passage; for they do not . . . alter
the degree, or lessen the amount or measure, of the proof
which was made necessary to conviction when the crime
was committed."’

In Thompson, the Court also found no ex post facto violation
by an amended statute that allowed the introduction of expert
handwriting testimony when such evidence had not previously
been permitted.'®

[14] The Carmell Court distinguished Hopt and Thompson
by noting that the statute at issue was not a witness compe-
tency rule, which regulates the manner in which facts may be
placed before a jury, but, rather, a sufficiency of the evidence
rule, which governs the sufficiency of the facts presented to

4 Id., 529 U.S. at 533 n.23.

'S Hopt v. Utah, 110 U.S. 574, 4 S. Ct. 202, 28 L. Ed. 262 (1884).

1 Thompson v. Missouri, 171 U.S. 380, 18 S. Ct. 922, 43 L. Ed. 204 (1898).
'7 Hopt v. Utah, supra note 15, 110 U.S. at 589-90.

18 Thompson v. Missouri, supra note 16.
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the jury for meeting the burden of proof."” A rule govern-
ing the sufficiency of the evidence would always run in the
prosecution’s favor because it will always make it easier to
convict. However, a witness competency rule could assist
either the State or the defendant. For example, a felon witness
might help a defendant if the felon is able to relate credible
exculpatory evidence.” “The issue of the admissibility of evi-
dence is simply different from the question whether the prop-
erly admitted evidence is sufficient to convict the defendant.
Evidence admissibility rules do not go to the general issue of
guilt, nor to whether a conviction, as a matter of law, may be
sustained.”' The Court noted that while prosecutors may meet
all the requirements of witness competency rules, they may
not have introduced sufficient evidence to convict the offender.
Sufficiency of the evidence rules inform as to whether the
evidence is sufficient to convict as a matter of law, which
does not mean that the jury must convict.?> The law at issue in
Carmell was deemed to violate the proscription against ex post
facto laws.

Like Carmell, the fourth category of ex post facto laws is at
issue in the case at bar. We must determine whether § 27-414
altered the legal rules of evidence such that less or different
evidence was needed in order to convict Kibbee. We conclude
that it did not.

Section 27-414 provides that evidence of a prior sexual
assault is admissible “if there is clear and convincing evi-
dence otherwise admissible under the Nebraska Evidence
Rules.” As such, it governs the admissibility of evidence, not
its sufficiency.

In Schroeder v. Tilton,” the Court of Appeals for the Ninth
Circuit affirmed the determination by the state trial court that
admission of evidence of the defendant’s prior sex crimes

19 Carmell v. Texas, supra note 9.

2 See id.
2l 1d., 529 U.S. at 546.
22 Carmell v. Texas, supra note 9.

2 Schroeder v. Tilton, 493 F.3d 1083 (9th Cir. 2007).
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did not violate the Ex Post Facto Clause. The defendant was
charged in 1999 with five counts of sexual misconduct for
events that took place in January 1994. The State introduced
evidence of prior uncharged conduct, which the court admitted
under § 1108 of the California Evidence Code. Section 1108
had become effective in 1996 —after the commission of the
charged offenses but prior to trial.

Section 1108 provides in part: “‘In a criminal action in
which the defendant is accused of a sexual offense, evidence
of the defendant’s commission of another sexual offense or
offenses is not made inadmissible by Section 1101, if the evi-
dence is not inadmissible pursuant to Section 352.”7%

On appeal, the defendant argued that applying § 1108 to him
violated the Ex Post Facto Clause of the federal Constitution.
The appellate court held that § 1108 was not the type of rule
contemplated by Carmell because it “‘deems more evidence
relevant and makes more evidence admissible, but it does not
thereby eliminate or lower the quantum of proof required or in
any way reduce the prosecutor’s burden of proof. The prosecu-
tor still had to prove the same elements beyond a reasonable
doubt to convict defendant.’”%

The defendant sought habeas corpus relief and again argued
that the state court violated the Ex Post Facto Clause when
it admitted evidence of his prior sexual misconduct under
§ 1108.

The court noted that evidence of the commission of another
sexual offense was admissible if it did not violate California’s
general ban on the use of propensity evidence.?® A balancing
was still required to determine whether the probative value of
the evidence substantially outweighed the probability that the
admission of the evidence would necessitate undue consump-
tion of time or create danger of prejudice, of confusing the
issues, or of misleading the jury.?”’

2 Id. at 1086, quoting Cal. Evid. Code § 1108(a) (West 2009).
2 Id. at 1086.

% Schroeder v. Tilton, supra note 23, citing Cal. Evid. Code § 1101(b) (West
2009).

¥ Id., citing Cal. Evid. Code § 352 (West 2011).
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The court stated: “In sum, § 1108 creates an exception to the
general ban on propensity evidence, so that evidence of prior
sexual misconduct may be presented to the jury to demonstrate
propensity to commit the crime charged, provided that the prej-
udicial value of that evidence does not substantially outweigh
its probative value.”?

The Schroeder court noted that in Carmell, the Court held
that the amended law violated the Ex Post Facto Clause
because it “‘changed the quantum of evidence necessary to
sustain a conviction.””? Thus, “Carmell distinguished ordinary
rules of evidence, which govern admissibility or competency,
for example, from those rules that affect the sufficiency of
the evidence.”*

However, in Schroeder, it was not error to conclude that
§ 1108 is an ordinary rule of evidence and that it does not
violate the Ex Post Facto Clause. The statute “simply states
that evidence of prior uncharged sexual misconduct may be
admitted to prove propensity.”®" It does not address the suf-
ficiency of the evidence made admissible by the law. Section
1108 relates to admissibility, not sufficiency, as nothing in the
statute “suggests that the admissible propensity evidence would
be sufficient, by itself, to convict a person of any crime.”*?
The court concluded that § 1108 did not affect the quantum of
evidence sufficient to convict the defendant. It held that there
was no violation of the defendant’s right to be free from retro-
active punishment.*

Other jurisdictions have also found that a statute similar
to § 27-414 does not violate the Ex Post Facto Clause. In
Louisiana, a statute provided that evidence of the commis-
sion of another sexual offense may be admissible and may be

2 Id. at 1087.
» Id.
0 1d.
31 Id. at 1088.
2 Id.
¥ d.



STATE v. KIBBEE 89
Cite as 284 Neb. 72

considered for any matter to which it is relevant subject to a
balancing test.** The appellate court found that evidence of
prior sex crimes was admissible to prove propensity and was
not unfairly prejudicial since a limiting instruction was given
to the jury.*

A Texas statute was amended to provide that evidence of
other crimes committed by the defendant against the child
victim shall be admitted for relevant matters.*® The defendant
argued that the statute, which was amended between the dates
of the offenses and the date of his trial, was an ex post facto
law. The court disagreed, finding that the “statute enlarges the
scope of the child’s admissible testimony, but leaves untouched
the amount or degree of proof required for conviction.”*” The
statute “eliminates the necessity of showing the evidence falls
within one of the Rule 404(b) exceptions. [B]ut, in no way
does it alter the quantum of proof required by law to support
the conviction.”*

In Oklahoma, the appellate court stated that “[t]he mere fact
that a retroactively-applied change in evidentiary rules works
to a defendant’s disadvantage does not mean the law is ex post
facto. The issue is whether the change affected the quantum of
evidence necessary to support a conviction.”** It found no ex
post facto violation by the admission of testimony about other
acts of sexual abuse.

A Washington statute that permitted, but did not require,
admission of evidence of prior sexual offenses did not violate
ex post facto laws.*’ The court disagreed with the defendant’s
argument that sex offense evidence is propensity evidence that
reduces the quantum of evidence the State must produce in

3% State v. Willis, 915 So. 2d 365 (La. App. 2005).

¥ 1d.

3 McCulloch v. State, 39 S.W.3d 678 (Tex. App. 2001).

3 1d. at 684.

3 Id.

3 James v. State, 204 P.3d 793, 795 (Okla. Crim. App. 2009).
40 State v. Scherner, 153 Wash. App. 621, 225 P.3d 248 (2009).
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order to convict. It found that the statute did not “subvert the
presumption of innocence because it does not concern whether
the admitted evidence is sufficient to overcome the presump-
tion of innocence.”! In addition, the statute expressly retained
the trial court’s ability to balance probative value against preju-
dicial effect.*?

In the case at bar, § 27-414 is similar to the California
statute discussed in Schroeder. Section 27-414 states, in per-
tinent part:

(1) In a criminal case in which the accused is accused
of an offense of sexual assault, evidence of the accused’s
commission of another offense or offenses of sexual
assault is admissible if there is clear and convincing evi-
dence otherwise admissible under the Nebraska Evidence
Rules that the accused committed the other offense or
offenses. If admissible, such evidence may be considered
for its bearing on any matter to which it is relevant.

The California statute allows evidence of the defendant’s
commission of another sexual offense if the offense is not inad-
missible for relevancy. The Schroeder court determined that
the statute did not affect the quantum of evidence sufficient to
convict the defendant.** The same is true in this case.

[15] Section 27-414 does not violate the Ex Post Facto
Clauses of the federal and state Constitutions. The statute
does not affect the sufficiency of the evidence and does not
change the quantum of evidence needed for conviction. It is
an ordinary rule of evidence which relates to admissibility
and simply provides that evidence of prior sexual miscon-
duct may be admitted to prove propensity. The statute does
not suggest that the admissible propensity evidence would
be sufficient, by itself, to convict a person of any crime.
The trial court did not err in finding that § 27-414 does not
violate the Ex Post Facto Clauses of the federal and state
Constitutions.

4 Id. at 642,225 P.3d at 257.
2 1d.

43 Schroeder v. Tilton, supra note 23.
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ADMISSION OF EVIDENCE OF PRIOR ACTS

Kibbee argues that the trial court erred in admitting evi-
dence of prior sexual contacts with minors in Iowa in violation
of §§ 27-403 and 27-404. In addition, he claims that even if
this court determines that § 27-414 does not violate ex post
facto laws and is therefore applicable here, the Iowa bad
acts evidence was not admissible “propensity” evidence under
§ 27-414 because it was prejudicial and its admission substan-
tially outweighed its relevance as set out in § 27-403.

Although the trial court analyzed the admission of the evi-
dence under § 27-404, we find that the first step in determining
whether evidence of prior sexual contacts should be admit-
ted is to review the evidence pursuant to § 27-414. Having
conducted such a review, we find no error in the admission
of prior acts evidence under § 27-414, and therefore, we do
not find it necessary to conduct a separate analysis under
§ 27-404(2).

In relevant part, § 27-414 provides:

(3) Before admitting evidence of the accused’s com-
mission of another offense or offenses of sexual assault
under this section, the court shall conduct a hearing
outside the presence of any jury. At the hearing, the
rules of evidence shall apply and the court shall apply a
section 27-403 balancing and admit the evidence unless
the risk of prejudice substantially outweighs the proba-
tive value of the evidence. In assessing the balancing,
the court may consider any relevant factor such as (a)
the probability that the other offense occurred, (b) the
proximity in time and intervening circumstances of the
other offenses, and (c) the similarity of the other acts to
the crime charged.

The trial court followed the procedure of the statute, con-
ducting a hearing outside the presence of the jury. After receiv-
ing evidence of Kibbee’s previous sexual contacts with minors,
the court found by clear and convincing evidence that the
State had proved that three of the sexual assaults had occurred.
The court then conducted a balancing test under § 27-403 and
found similarities among the previous events sufficient to con-
clude that the evidence was probative.
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This court has not yet addressed the application of § 27-414,
except to note that § 27-404 had been amended to permit
the admission of evidence of a prior sexual assault offense.*
Section 27-414 was not in effect at the time of the trials in
those cases and therefore did not affect our analysis.

Evidence of prior bad acts in sexual assault cases was previ-
ously governed solely by § 27-404(2), which provides:

Evidence of other crimes, wrongs, or acts is not admis-
sible to prove the character of a person in order to show
that he or she acted in conformity therewith. It may, how-
ever, be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.

[16] Section 27-414 expands upon the admission of evi-
dence of an accused person’s other sexual misconduct or sex
offenses.* It was intended to “harmonize[] provisions in Neb.
Rev. Stat. § 27-404 and incorporate[] the applicable federal
ev[i]dentiary threshold.”® Senator Mike Flood, who introduced
the bill, stated that it

puts Nebraska in line with a growing number of other
jurisdictions, including the federal government, who have
liberalized the admission of other crimes in sex offense
cases. It is important to note that such evidence of other
sex offenses is not automatically admitted. The court must
subject this other crimes evidence to the probative value
versus unfair prejudice balancing test found in Section
27-403 in the Nebraska rules of evidence.

The federal rule of evidence from which § 27-414 is drawn
provides that when a defendant is accused of an offense of
sexual assault, evidence of another sexual assault offense
is admissible, as long as it is relevant.* Evidence found

4 See, State v. Glazebrook, 282 Neb. 412, 803 N.W.2d 767 (2011); State v.
Ellis, 281 Neb. 571, 799 N.W.2d 267 (2011).

4 Introducer’s Statement of Intent, L.B. 39, 101st Leg., Ist Sess. (Mar. 19,
2009).

4 14,
47 Floor Debate, L.B. 39, 101st Leg., Ist Sess. 4 (Apr. 22, 2009).
4 See Fed. R. Evid. 413(a).
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admissible under federal rule 413 is still subject to exclusion
under federal rule 403 if its probative value is substantially
outweighed by the danger of unfair prejudice.* The Court of
Appeals for the Eighth Circuit has stated that the federal rules
were intended to allow the jury to consider a defendant’s prior
bad acts in the area of sexual abuse for the purpose of show-
ing propensity.>

In U.S. v. Benais,' the court held that in a trial for a second
rape, testimony from a first rape victim was admissible because
it carried probative value that was not substantially outweighed
by the danger of unfair prejudice. “The evidence was probative
and the only prejudice was that prejudice made admissible by
Rule 413. There was no unfair prejudice as required for exclu-
sion under Rule 403.72

Federal rule of evidence 413 “address[es] propensity evi-
dence in the context of sexual assault” and “provide[s] an
exception to the general rule codified in Rule 404(a), which
prohibits the admission of evidence for the purpose of show-
ing a defendant’s propensity to commit bad acts.”* Rule 413
has three threshold requirements: The court must determine
that the defendant is accused of an offense of sexual assault,
then it must find that the evidence proffered is evidence of the
defendant’s commission of another offense of sexual assault,
and then it must determine, as with all evidence, that it is rel-
evant.” “A defendant with a propensity to commit acts similar
to the charged crime is more likely to have committed the
charged crime than another. Evidence of such a propensity is
therefore relevant.”>

The federal court has held that “Rule 413 supersedes
Rule 404(b)’s restriction and allows the government to offer

4 U.S. v. Benais, 460 F.3d 1059 (8th Cir. 2006). See Fed. R. Evid. 403.
0 U.S. v. Benais, supra note 49.

SUId.

52 Id. at 1063 (emphasis omitted).

3 U.S.v. Benally, 500 F.3d 1085, 1089 (10th Cir. 2007).

3 Id., citing U.S. v. Guardia, 135 F.3d 1326 (10th Cir. 1998).

5 U.S. v. Guardia, supra note 54, 135 F.3d at 1328.
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evidence of a defendant’s prior conduct for the purpose of
demonstrating a defendant’s propensity to commit the charged
offense.”

In U.S. v. Holy Bull" the Court of Appeals for the Eighth
Circuit stated:

Evidence of prior bad acts is generally not admissible
to prove a defendant’s character or propensity to commit
crime. Fed.R.Evid. 404(b). However, Congress altered this
rule in sex offense cases when it adopted Rules 413 and
414 of the Federal Rules of Evidence. After the adoption
of Rules 413 and 414, in sexual assault and child molesta-
tion cases, evidence that the defendant committed a prior
similar offense “may be considered for its bearing on any
matter to which it is relevant,” including the defendant’s
propensity to commit such offenses. Fed.R.Evid. 413(a),
414(a). If relevant, such evidence is admissible unless
its probative value is “substantially outweighed” by one
or more of the factors enumerated in Rule 403, includ-
ing “the danger of unfair prejudice.” United States v.
LeCompte, 131 F.3d 767, 769 (8th Cir.1997).

[17] When a Nebraska Evidence Rule is substantially similar
to a corresponding federal rule of evidence, Nebraska courts
will look to federal decisions interpreting the corresponding
federal rule for guidance in construing the Nebraska rule.’®

In Rule 413 cases, the risk of prejudice will be present
to varying degrees. Propensity evidence, however, has
indisputable probative value. That value in a given case
will depend on innumerable considerations, including the
similarity of the prior acts to the acts charged, . . . the
closeness in time of the prior acts to the charged acts, . . .
the frequency of the prior acts, the presence or lack of
intervening events, . . . and the need for evidence beyond
the testimony of the defendant and alleged victim.”

% Id. at 1329.

ST U.S. v. Holy Bull, 613 F.3d 871, 873 (8th Cir. 2010).

8 State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).
% U.S.v. Guardia, supra note 54, 135 F.3d at 1331.
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[18] Because this is our first consideration of § 27-414, we
have not specifically discussed the factors which may need to
be taken into consideration in determining whether evidence of
a prior sexual assault may be admitted. The statute itself pro-
vides three factors that the court may consider in the balancing
test: “(a) [T]he probability that the other offense occurred, (b)
the proximity in time and intervening circumstances of the
other offenses, and (c) the similarity of the other acts to the
crime charged.”®

In considering the probability that the other offense occurred,
we have noted:

“[E]vidence of repeated incidents may be especially rel-
evant in proving sexual crimes committed against persons
otherwise defenseless due to age—either the very young
or the elderly. Without proof by other acts of a defendant,
sexual offenses against the defenseless, except in cases
of the fortuitous presence of an eyewitness, would likely
go unpunished.”®!

As for similarities between previous contacts and those on
which current charges are based, we found a number of like-
nesses in the facts of prior sexual assaults in State v. Carter.**
The issue was whether evidence could be admitted that the
defendant, who was charged with murder in the first degree
in the commission of a sexual assault, had previously had
recurring sexual contact with his two daughters and his half
sister. We noted a number of similarities between the sexual
assaults of his daughters and half sister and the victim in that
case: All assaults occurred when the victims were between the
ages of 6 and 11; all of the victims were subjected to multiple
assaults; all assaults occurred at the defendant’s residence,
his mother’s residence, or the victim’s residence; all of the
victims had either a familial or a family-like relationship to
the defendant; all assaults occurred while the defendant had

60§ 27-414(3).

o1 State v. Stephens, 237 Neb. 551, 556, 466 N.W.2d 781, 785-86 (1991),
quoting State v. Craig, 219 Neb. 70, 361 N.W.2d 206 (1985).

2 State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994), overruled on other
grounds, State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997).
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custody or was in complete control of the victims; and each of
the victims was incapable of giving consent.® We also noted
some differences, but found they did not compel the exclusion
of the evidence. “An absolute identity in every detail cannot
be expected.”®

[19] We held that evidence of prior acts may be admit-
ted where there are “an overwhelming number of significant
similarities,” but “‘[t]he term “overwhelming” does not require
a mechanical count of the similarities but, rather, a qualita-
tive evaluation.’”%

In the case at bar, we see a number of similarities between
the prior acts and the acts upon which the charges are based.
All of the victims were under the age of majority at the
time the sexual assault occurred. Melissa and Heather were
both awakened to find Kibbee touching them inappropriately.
Melissa reported that Kibbee was sitting on the floor next to
her, similar to the report by Kelsey that Kibbee was kneel-
ing on the floor next to her when he digitally penetrated her.
Kibbee digitally penetrated both Melissa and Heather. Jennifer
reported similar abuse when she was awakened by Kibbee’s
touching her. She also reported Kibbee’s digitally penetrating
her and attempting to penetrate her with his penis. All of the
victims knew Kibbee. He was living with Melissa’s aunt at the
time of the assault on Melissa. Heather was friends with the
daughters of the woman with whom Kibbee was living. And
Jennifer was the daughter of that woman.

We determine that there were sufficient similarities between
Kibbee’s prior acts and the charged acts. Kelsey was a visi-
tor in Kibbee’s house who fell asleep on the couch. She was
awakened to find Kibbee sitting next to her and her pants and
underwear around her ankles. Kibbee touched her vaginal
area and digitally penetrated her. She knew Kibbee prior to
the incident.

% Jd.
% Id. at 964-65, 524 N.W.2d at 773.

5 Id. at 965, 524 N.W.2d at 773, quoting State v. Bible, 175 Ariz. 549, 858
P.2d 1152 (1993).
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Another factor which we must take into consideration is the
closeness in time of the prior acts to the charged acts. The lowa
acts took place between 1983 and 1995, and the assault against
Kelsey took place in 2009.

This court has previously considered the question whether
prior acts were too remote in time to be admitted into evidence,
although the analysis was conducted pursuant to § 27-404(2).
We find that it applies to our analysis under § 27-414.

[20] In State v. Yager® the defendant argued that evidence
of sexual contacts which occurred from 11 to 20 years prior
to trial was too remote to be relevant. After stating that the
evidence was relevant to prove motive, intent, and absence of
mistake, we stated that the admissibility of evidence concern-
ing other conduct must be determined upon the facts of each
case. “[N]o exact limitation of time can be fixed as to when
other conduct tending to prove intent to commit the offense
charged is too remote.”®’

“[R]emoteness, or the temporal span between a prior
crime, wrong, or other act offered as evidence under Rule
404(2) and a fact to be determined in a present proceed-
ing, goes to the weight to be given to such evidence and
does not render the evidence of the other crime, wrong, or
act irrelevant and inadmissible.”®

[21] We concluded that the prior acts were actually commit-
ted between 6 and 9 years earlier and were properly admitted
into evidence. The question whether evidence of other conduct
“is too remote in time is largely within the discretion of the
trial court. While remoteness in time may weaken the value of
the evidence, such remoteness does not, in and of itself, neces-
sarily justify exclusion of the evidence.”®

Evidence of sexual contacts which began 27 years before
the incident on which the charges were based was found

% State v. Yager, 236 Neb. 481, 461 N.W.2d 741 (1990).
7 Id. at 485, 461 N.W.2d at 744.

8 Jd. at 486, 461 N.W.2d at 745, quoting State v. Schaaf, 234 Neb. 144, 449
N.W.2d 762 (1989).

% Id. at 486, 461 N.W.2d at 745.
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admissible in State v. Stephens.”® The defendant was charged
with sexually assaulting his infant granddaughter, and at trial,
his 32-year-old stepdaughter testified that the defendant had
sexual contact with her repeatedly over a substantial period of
time, starting when she was a child between the ages of 4 and
5. The defendant argued that the contacts were temporally too
remote and untrustworthy to have been admitted.

The court noted that the admission of all evidence is sub-
ject to the overriding protection of § 27-403, which provides
for the exclusion of relevant evidence if its probative value
is substantially outweighed by the danger of unfair preju-
dice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.” We stated: “The high
degree of similarity between the prior acts when his step-
daughter was between 4 and 5 years old and the circumstances
surrounding the charged offense here counterbalances the
remoteness of the events, leaving us with a solidly positive
probative value.””?

In a case in which the prior act occurred 10 years earlier,
this court stated:

[N]o exact limitation of time can be fixed as to when
other conduct tending to prove intent to commit the
offense charged is remote. The question of remoteness in
time is largely in the sound discretion of the trial court;
while remoteness in time may weaken the value of the
evidence, such remoteness does not, in and of itself, nec-
essarily justify exclusion of the evidence.”

Section 27-414 requires the trial court to apply a balancing
under § 27-403, and provides that the evidence shall be admit-
ted unless the risk of prejudice substantially outweighs the pro-
bative value of the evidence. In this case, the trial court found
that there was a high probability that the offenses in Iowa

0 State v. Stephens, supra note 61 .

" Id.

2 Id. at 558, 466 N.W.2d at 787.

3 State v. Kern, 224 Neb. 177, 185-86, 397 N.W.2d 23, 29 (1986).
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occurred and that while they were somewhat remote in time,
there was a high degree of similarity to the acts with which
Kibbee was charged. The court declined to admit evidence of
two other incidents. It conducted a balancing under § 27-403
and determined that the incidents were highly probative, even
though there was a significant time lapse between the occur-
rence of some of the acts and the current crime. The court
stated, “The number of victims and assaults on the victims
follow serially beginning in approximately 1983, with some
gaps, until the present assault. This fact is also probative.” The
court concluded that the prior sexual assaults could be admit-
ted to show motive, opportunity, preparation, or plan under
§ 27-404(2) and that the admission of the prior bad acts was
not unduly prejudicial to Kibbee.

Each of the Iowa offenses was strikingly similar to the acts
charged in the present case. The evidence of the incidents
was relevant under the circumstances. The probative value
of the evidence of the prior bad acts outweighed any prejudi-
cial effect.

In addition, the trial court gave the jury a limiting instruc-
tion concerning the testimony of the victims of the prior acts in
Iowa. The instruction stated:

The testimony of Heather . . . , Melissa . . . , and Jennifer
.. . relates to [Kibbee’s] commission of other instances of
sexual assault or child molestation.

In a criminal case in which [Kibbee] is accused of an
offense of sexual assault, evidence of [Kibbee’s] com-
mission of another offense or offenses of sexual assault
is admissible and may be considered for its bearing on
any matter to which it is relevant including the similari-
ties of the other offenses for the purpose of determining
the credibility of [Kelsey] or for the purpose of showing
[Kibbee’s] motive, opportunity, plan or preparation as it
relates to the sexual assault charge. However, evidence
of a prior offense on its own is not sufficient to prove
[Kibbee] guilty of the crime charged. Bear in mind as you
consider this evidence, at all times the State has the bur-
den of proving that [Kibbee] committed each of the ele-
ments of the offense charged. I remind you that [Kibbee]
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is not on trial for any act, conduct or offense not charged
in the Information.
The trial court’s instruction clearly directed the jury as to
the limited use of the evidence.”* The trial court did not err in
admitting the evidence of prior acts.

KIBBEE’S JUDICIAL ADMISSIONS

Kibbee next argues that the trial court erred when it refused
to receive into evidence his judicial admissions and allowed
the evidence of the prior bad acts.

Kibbee cites Old Chief v. United States™ for support. In
that case, the defendant, who was charged with assault with a
dangerous weapon and use of a firearm in a crime of violence,
offered to stipulate that he was a convicted felon, rather than
allowing the State to enter into evidence the full record of his
previous conviction. The Court held that a trial court abused
its discretion in refusing to allow the defendant to concede the
fact of a prior conviction and instead admitting the full record
of a prior judgment. The Court stated that the name or nature
of the prior offense raised the risk of a tainted verdict when the
purpose of the evidence was solely to prove the element of the
prior conviction.” The Court stated:

[T]he accepted rule that the prosecution is entitled to
prove its case free from any defendant’s option to stipu-
late the evidence away rests on good sense. A syllogism is
not a story, and a naked proposition in a courtroom may
be no match for the robust evidence that would be used to
prove it. People who hear a story interrupted by gaps of
abstraction may be puzzled at the missing chapters, and
jurors asked to rest a momentous decision on the story’s
truth can feel put upon at being asked to take responsibil-
ity knowing that more could be said than they have heard.
A convincing tale can be told with economy, but when
economy becomes a break in the natural sequence of

4 State v. Carter, supra note 62.

> 0ld Chief v. United States, 519 U.S. 172, 117 S. Ct. 644, 136 L. Ed. 2d
574 (1997).

% Id.
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narrative evidence, an assurance that the missing link is
really there is never more than second best.”’

The Nebraska Court of Appeals has held that “[t]he ‘forced
acceptance’ of a stipulation of convicted felon status is a nar-
row exception to the general rule that the State is allowed to
choose how it proves the elements of the charges it has lodged
against the defendant.”’®

Kibbee’s case differs from Old Chief, in which the defendant
sought to stipulate to the fact that he was a convicted felon.
Kibbee’s judicial admissions did not admit to any element of
first degree sexual assault. He admitted only to sexual con-
tact without the victim’s consent and without serious personal
injury, which is an element of third degree sexual assault.”
The State had the burden to prove beyond a reasonable doubt
all elements of first degree sexual assault. It was entitled to
use the evidence of the prior bad acts from Iowa, which we
have found to be admissible under §§ 27-403 and 27-414. The
evidence in Old Chief concerned only the status of the defend-
ant, not an element of the crime. We find no error in the trial
court’s refusal to allow Kibbee’s judicial admissions as a sub-
stitute for the §§ 27-403 and 27-414 evidence.

[22-25] We also note that Kibbee argues that his right
to a fair trial under the Due Process Clause was denied by
seemingly contradictory positions taken by the State. Prior to
trial, the State had objected to Kibbee’s judicial admissions.
However, at the end of its case in chief, the State read the
judicial admissions into evidence. We find no error, because
Kibbee did not object when the State offered the admissions
into evidence. Nor did he object when the State asked to read
the admissions to the jury. Failure to make a timely objection
waives the right to assert prejudicial error on appeal ** When an
issue is raised for the first time in an appellate court, it will be
disregarded inasmuch as a lower court cannot commit error in

7 Id.,519 U.S. at 189.

8 State v. McDaniel, 17 Neb. App. 725,732,771 N.W.2d 173, 180 (2009).
7 See Neb. Rev. Stat. § 28-320 (Reissue 2008).

80 State v. Collins, 281 Neb. 927, 799 N.W.2d 693 (2011).
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resolving an issue never presented and submitted to it for dis-
position.®! One may not waive an error, gamble on a favorable
result, and, upon obtaining an unfavorable result, assert the
previously waived error.*> An issue not presented to or decided
on by the trial court is not an appropriate issue for consider-
ation on appeal.®® The trial court did not err in allowing the
State to read the judicial admissions to the jury.

[26] Kibbee also claims that the court erred in overruling his
motion for mistrial after the State read the judicial admissions
into evidence. A mistrial is properly granted in a criminal case
where an event occurs during the course of a trial which is of
such a nature that its damaging effect cannot be removed by
proper admonition or instruction to the jury and thus prevents a
fair trial * The decision whether to grant a motion for mistrial
is within the discretion of the trial court and will not be dis-
turbed on appeal in the absence of an abuse of discretion.®® We
find no abuse of discretion in the trial court’s denial of Kibbee’s
motion for a mistrial.

LESSER-INCLUDED OFFENSE

Finally, Kibbee argues that the trial court erred in refusing
to instruct the jury on third degree sexual assault as a lesser-
included offense of first degree sexual assault.

[27] The Nebraska Court of Appeals has held, in State v.
Schmidt *® that under the strict statutory elements approach,
sexual assault in the third degree is not a lesser-included offense
of sexual assault in the first degree. For an offense to be a lesser-
included offense, it must be impossible to commit the greater
offense without also committing the lesser offense.®’

In examining the elements of each crime, it is possible
to have sexual penetration as defined without having

81 Id.

82 See id.

8 See id.

8 State v. Burton, 282 Neb. 135, 802 N.W.2d 127 (2011).

85 State v. Huff, supra note 3.

8 State v. Schmidt, 5 Neb. App. 653, 562 N.W.2d 859 (1997).

87 See id.
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sexual contact as defined. Whereas the latter requires
that the sexual contact be “for the purpose of sexual
arousal or gratification,” the former does not require the
same. Because the crime of first degree sexual assault
can be committed without at the same time committing
third degree sexual assault, the latter is not a lesser-
included offense.®®

[28,29] This court denied further review of the Schmidt
decision. And we have not changed our approach to determin-
ing whether an offense is a lesser-included one: Whether a
crime is a lesser-included offense is determined by a statutory
elements approach and is a question of law.* We therefore
adopt the reasoning of the Court of Appeals in Schmidt and hold
that under the strict statutory elements approach, third degree
sexual assault is not a lesser-included crime of first degree
sexual assault.

[30-32] Whether jury instructions given by a trial court are
correct is a question of law.”® When reviewing questions of
law, an appellate court resolves the questions independently
of the lower court’s conclusions.”’ The trial court did not err
in overruling Kibbee’s objection to the jury instruction stating
that third degree assault is not a lesser-included offense of first
degree sexual assault. All the jury instructions must be read
together, and if, taken as a whole, they correctly state the law,
are not misleading, and adequately cover the issues supported
by the pleadings and the evidence, there is no prejudicial error
necessitating reversal.”

CONCLUSION
There is no merit to any of Kibbee’s assigned errors, and the
convictions and sentences are affirmed.
AFFIRMED.

88 Id. at 675-76, 562 N.W.2d at 875-76.

8 State v. Erickson, 281 Neb. 31, 793 N.W.2d 155 (2011).
0 Id.

o Id.

92 State v. Miller, 281 Neb. 343, 798 N.W.2d 827 (2011).
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1. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admissible evidence
offered at the hearing show that there is no genuine issue as to any material facts
or the ultimate inferences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law.

2. : . In reviewing a summary judgment, an appellate court views the
evidence in a light most favorable to the party against whom the judgment is
granted and gives such party the benefit of all reasonable inferences deducible
from the evidence.

3. Statutes: Appeal and Error. Statutory interpretation presents a question of law
that an appellate court independently reviews.

4. : . An appellate court gives statutory language its plain and ordi-
nary meaning.

5. Statutes: Legislature: Intent: Appeal and Error. An appellate court gives
effect to the purpose and intent of the Legislature as ascertained from the entire
language of a statute considered in its plain, ordinary, and popular sense.

6. Public Service Commission: Legislature: Intent. The Legislature did not
intend service on the Public Service Commission to be read as a profession for
which one must be in good standing according to the established standards of
that profession.

Appeal from the District Court for Lancaster County: KAREN
B. FLowErs, Judge. Affirmed.

Kelly Rosberg and Paul Rosberg, pro se.

Mark A. Fahleson and Tara L. Tesmer, of Rembolt Ludtke,
L.L.P., for appellees.

HEeavican, C.J., WRIGHT, ConNoLLY, McCoRMACK, MILLER-
LErMAN, and CAaSSEL, JJ.

ConNoLLY, J.

Kelly Rosberg and Paul Rosberg challenge the results of
elections for seats on the Public Service Commission (PSC).
Kelly and Paul lost in the primaries to Gerald Vap and Rod
Johnson, respectively. After the general election, the Rosbergs
filed suit in the district court for Lancaster County, claiming
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that Vap and Johnson were ineligible for the seats. The district
court rejected the Rosbergs’ claims and granted summary judg-
ment to Vap and Johnson. We affirm.

BACKGROUND

Both of the Rosbergs ran for seats on the PSC. Paul ran for
the seat in district 4. Although Paul lost in the primary and
received only write-in votes in the general election, Paul claims
that he received the most votes of the eligible candidates at
the general election because the person who was named the
winner of the election, Johnson, was ineligible. Paul claimed
that because Johnson had an occupation other than public serv-
ice commissioner,’ he was not thus “in good standing” with
his profession,” and that therefore Johnson was ineligible for
the seat.

Kelly ran for the seat in district 5. Kelly lost to Vap in the
primary. Nevertheless, Kelly received write-in votes in the
general election. Based on the write-in votes, Kelly claimed
that she received the most votes of any qualified candidates.
Kelly makes the same argument as Paul. She claimed that
because Vap had an occupation other than the PSC, he was not
“in good standing” with his profession and therefore ineligible
for the seat.

Vap and Johnson eventually moved for summary judgment.
The parties submitted affidavits and exhibits in support of
the motion.

Regarding Vap, the evidence showed Vap has been involved
with a company called Vap’s Seed and Hardware, Inc. Vap
stated that although he was president, a corporate officer, and
a shareholder, he had had no involvement in the day-to-day
operations of the company and had received no income as
president in the past 10 years. Further, he stated that the com-
pany had ceased doing business. Vap maintained that the PSC
was his only occupation.

Johnson stated that he owned land that he rented to his
brother in a family farming operation. But he stated that he had

' See Neb. Rev. Stat. § 75-101(3) (Reissue 2009).
2 See § 75-101(1).
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no involvement in the day-to-day operations and that the PSC
was his only occupation.

The Rosbergs also submitted affidavits. These affidavits
predictably sought to counter those of Vap and Johnson. They
generally recounted the same facts as the affidavits of Vap and
Johnson but drew different conclusions from those facts—
namely, that Vap and Johnson had other occupations. But in
addition to Johnson’s admitted landholdings, Paul also alleged
that Johnson had earned money as a driver for a number of
companies, although he makes no mention of how much time
Johnson had dedicated to this endeavor.

The district court granted Vap and Johnson summary judg-
ment. The district court seemingly relied on two different
reasons. First, the district court ruled that § 75-101(3), which
prohibits a commissioner from having another occupation, does
not render a candidate ineligible to run for office. Second, even
if it did, neither Vap nor Johnson had “occupations” within the
meaning of § 75-101(3). According to the court, an “occupa-
tion” is a person’s usual or principal work or business; it is that
to which one’s time and attention are habitually devoted. The
court found that Johnson’s renting of farmland to his brother
and Vap’s past involvement with Vap’s Seed and Hardware
were not “occupations.” The Rosbergs appeal.

ASSIGNMENTS OF ERROR
The Rosbergs’ brief does not separately assign and argue
their claimed errors. Nevertheless, the gist of their argument
appears to be that the district court erred in granting Vap and
Johnson summary judgment and in concluding that they were
not ineligible for the seats on the PSC.

STANDARD OF REVIEW
[1,2] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admissible evidence
offered at the hearing show that there is no genuine issue as to
any material facts or the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judg-
ment as a matter of law.? In reviewing a summary judgment, an

3 Feloney v. Baye, 283 Neb. 972, 815 N.W.2d 160 (2012).
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appellate court views the evidence in a light most favorable to
the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from
the evidence.*

[3] Statutory interpretation presents a question of law that
we independently review.’

ANALYSIS

[4,5] This case presents an issue of statutory interpretation.
We give statutory language its plain and ordinary meaning.®
And we give effect to the purpose and intent of the Legislature
as ascertained from the entire language of a statute considered
in its plain, ordinary, and popular sense.’

The statute in question, § 75-101, establishes eligibility
requirements for candidates for the PSC and also restrictions
upon commissioners once they are elected. It provides:

(1) The members of the [PSC] shall be resident citizens
of this state, registered voters, and, if members of or prac-
titioners in any profession, in good standing according to
the established standards of such profession. The mem-
bers of the [PSC] shall be elected as provided in section
32-509. A candidate for the office of public service com-
missioner shall be a resident of the district from which he
or she seeks election. Each public service commissioner
shall be a resident of the district from which he or she is
elected. Removal from the district shall cause a vacancy
in the office of public service commissioner for the unex-
pired term.

(2) No person shall be eligible to the office of pub-
lic service commissioner who is directly or indirectly
interested in any common carrier or jurisdictional utility
in the state or out of it or who is in any way or manner
pecuniarily interested in any common carrier subject to

Y 1d.

5> Butler Cty. Sch. Dist. v. Freeholder Petitioners, 283 Neb. 903, 814 N.W.2d
724 (2012).

°Id.
7 See id.
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Chapter 75 or 86. If any commissioner becomes so inter-
ested after election or appointment, his or her office shall
become vacant, except that if any commissioner becomes
so interested otherwise than voluntarily, he or she shall,
within a reasonable time, divest himself or herself of
such interest, and failing to do so, his or her office shall
become vacant.

(3) A commissioner shall not hold any other office
under the government of the United States, of this state,
or of any other state and shall not, while such commis-
sioner, engage in any other occupation.

The Rosbergs brought their claims under the election chal-
lenge statutes.® These statutes allow for a challenge to an elec-
tion if, among other reasons, “the incumbent was not eligible
to the office at the time of the election.” As victors in the elec-
tion, Vap and Johnson were the “incumbents.”'”

The Rosbergs’ challenge to Vap’s and Johnson’s eligibility
for the PSC weaves together two provisions of § 75-101. First,
the Rosbergs claim that during Vap’s and Johnson’s previous
terms as commissioners, they both had occupations other than
holding office as commissioners, which violated subsection (3).
The Rosbergs argue that these violations meant that Vap and
Johnson did not meet the eligibility requirements for holding a
commissioner’s office under subsection (1). As stated, subsec-
tion (1) requires a commissioner to be “in good standing” in
any profession of which he or she is a member or practitioner.
Thus, according to the Rosbergs, neither Vap nor Johnson was
eligible for a seat on the PSC. We disagree.

Subsections (1) and (2) set out the eligibility requirements
to hold the office of commissioner. In contrast, subsection (3)
sets out restrictions upon those who hold that office: They may
not hold another office or engage in another occupation while
holding the office of commissioner. In enacting the eligibility
requirements to hold the office of commissioner, the Legislature
could not have meant that a person running for office must be

8 Neb. Rev. Stat. § 32-1101 et seq. (Reissue 2008).
9§ 32-1101(2).
10°See Neb. Rev. Stat. § 32-111 (Reissue 2008).
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in good standing in the profession of being a commissioner.
This interpretation would mean that incumbents already hold-
ing the office were subject to an eligibility requirement that
did not apply to persons seeking the office for the first time.
If the Legislature had intended to distinguish between incum-
bents seeking reelection and persons seeking election for the
first time, it would have set out separate requirements. But it
did not.

Instead, subsection (1) is more sensibly read to set out the
requirements for any person seeking the office of commis-
sioner. When interpreted in this manner, the Legislature obvi-
ously meant that a commissioner must be in good standing
in any profession of which he or she is a member or practi-
tioner—outside of the duties imposed upon a commissioner
while holding office.

CONCLUSION

[6] Because the Legislature did not intend service on the
PSC to be read as a profession for which one must be “in good
standing according to the established standards of” that profes-
sion, we conclude that the district court was correct in dismiss-
ing the Rosbergs’ challenges.

AFFIRMED.
STEPHAN, J., participating on briefs.

DoucrLas County HEALTH CENTER SECURITY UNION, APPELLEE,
v. DouGLAS COUNTY, NEBRASKA, APPELLANT.
817 N.W.2d 250

Filed July 13,2012. No. S-11-778.

1. Commission of Industrial Relations: Appeal and Error. Any order or decision
of the Commission of Industrial Relations may be modified, reversed, or set aside
by an appellate court on one or more of the following grounds and no other: (1)
if the commission acts without or in excess of its powers, (2) if the order was
procured by fraud or is contrary to law, (3) if the facts found by the commission
do not support the order, and (4) if the order is not supported by a preponderance
of the competent evidence on the record considered as a whole.

2. Commission of Industrial Relations: Labor and Labor Relations. Under
Nebraska’s Industrial Relations Act, the Commission of Industrial Relations has
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the authority to decide industrial disputes and to determine whether any party to
an agreement has committed a prohibited practice.

Labor and Labor Relations. It is a prohibited practice for any employer,
employee, employee organization, or collective bargaining agent to refuse to
negotiate in good faith with respect to mandatory topics of bargaining.
Commission of Industrial Relations. Neb. Rev. Stat. § 48-818 (Reissue 2010)
sets out mandatory topics of bargaining: The Commission of Industrial Relations
may issue orders that establish or alter the scale of wages, hours of labor, or con-
ditions of employment, or any one or more of the same.

Labor and Labor Relations: Waiver. Under the clear and unmistakable waiver
standard utilized by the National Labor Relations Board, equivocal, ambiguous
language in a bargaining agreement is insufficient to establish waiver of bargain-
ing rights under a collective bargaining agreement.

____. Under the clear and unmistakable waiver standard, the parties to a
collective bargaining agreement must unequivocally and specifically express their
mutual intention to permit unilateral employer action with respect to a particular
employment term.

Labor and Labor Relations: Contracts. Under the contract coverage rule, if the
issue was covered by the collective bargaining agreement, then the parties have
no further obligation to bargain the issue.

Labor and Labor Relations: Federal Acts. While decisions under the National
Labor Relations Act are helpful in interpreting Nebraska’s Industrial Relations
Act, such decisions are not binding on the Nebraska Supreme Court.
Commission of Industrial Relations: Administrative Law. The Commission of
Industrial Relations is an administrative agency empowered to perform a legisla-
tive function and, as such, has no power or authority other than that specifically
conferred on it by statute or by a construction thereof necessary to accomplish the
purposes of the act establishing the commission.

Commission of Industrial Relations: Breach of Contract. The Commission of
Industrial Relations does not have the authority to hear cases involving an alleged
breach of a contract.

Contracts: Claims: Courts. The proper forum to pursue claims involving con-
tract interpretation is the district court.

Appeal from the Commission of Industrial Relations.

Reversed and remanded with directions.

Donald W. Kleine, Douglas County Attorney, and Diane M.

Carlson for appellant.

Raymond R. Aranza, of Scheldrup, Blades, Schrock, Smith

& Aranza, P.C., for appellee.
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HEeavican, C.J.
INTRODUCTION

The Douglas County Health Center Security Union (Union)
filed a petition before the Commission of Industrial Relations
(CIR) alleging that its employer, Douglas County, Nebraska
(County), had engaged in certain prohibited practices. The
CIR found the County had engaged in a prohibited practice
when it failed to negotiate its intention to contract out bargain-
ing unit work to a private security company. The CIR ordered
the parties to recommence negotiation and awarded the Union
attorney fees and costs. The County appeals. We reverse, and
remand the decision of the CIR, with directions to vacate its
order and dismiss the Union’s petition.

FACTUAL BACKGROUND

The Douglas County Health Center (DCHC) is an agency
of the County. The Union is the recognized bargaining unit for
all full- and part-time DCHC security guards and represents
approximately eight guards. The parties entered into a col-
lective bargaining agreement (CBA) effective from January
1, 2007, to December 31, 2009. The CBA contained the fol-
lowing language, which is relevant to the issues presented by
this case:

ARTICLE 16
MANAGEMENT RIGHT OF CONTRACTING
AND SUB-CONTRACTING

Section 1. The Union recognizes that the right of con-
tracting and sub-contracting is vested in the County. The
right to contract or subcontract shall not be used for the
purpose or intention of undermining the Union, nor to
discriminate against any employees.

Section 2. If the contracting out or subcontracting of
bargaining unit work has the effect of eliminating bar-
gaining unit jobs, the County agrees to notify the Union
as early as possible in advance of the same in order
to provide the Union with an opportunity to discuss
with the County the necessity and effect on bargaining
unit employees.
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As noted above, this CBA expired on December 31, 2009. But
the record contains uncontested evidence that the parties have
continued to operate as if it were still in effect. We will like-
wise treat the CBA as being in effect.

On approximately March 1, 2011, the DCHC received notice
from the budget committee of the county board that it, along
with most other of the County’s agencies, would be required
to reduce by 4 percent its 2011-12 budget. This reduction
amounted to about $1.6 million.

The record shows that after receiving this directive, James
Tourville, the DCHC administrator, considered different options
by which to reduce the DCHC budget. In connection with this
process, Tourville contacted a private security firm to deter-
mine whether any cost savings would be had by outsourcing
that work. According to evidence in the record, a cost savings
of between $140,000 and $160,000 could be achieved by pri-
vatizing the security work.

At this time, Tourville contacted a deputy county admin-
istrator whose job responsibilities included negotiation with
labor unions on behalf of the County. The administrator appar-
ently indicated that there were no CBA-related issues with
outsourcing the security work. In early April 2011, Tourville
approached the county board and was told to “proceed with
contracting out the service,” which apparently included notify-
ing the Union and beginning the competitive bid process.

On April 25, 2011, Tourville and the deputy county admin-
istrator met with Union representatives to inform them that the
security work would be outsourced. The County acknowledges
that it did not negotiate with the Union, but, rather, informed
the Union of the decision. The Union was asked to offer any
cost savings it might have to avoid the outsourcing. At some
point subsequent to this meeting, the Union offered to reduce
the uniform allowance paid to its workers, amounting to a cost
savings of between $8,000 and $10,000. At the meeting, the
Union was also informed that the Union’s members would be
allowed to apply for jobs with the new vendor.

On May 24, 2011, the Union filed a petition with the CIR
alleging, restated, that the County committed several instances
of prohibited practices, including (1) discouraging union
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membership and denying the rights afforded to the Union, in
violation of Neb. Rev. Stat. § 48-824(2)(a), (¢) and (f) (Reissue
2010); (2) failing to negotiate with the Union in advance of
outsourcing the security work, in violation of § 48-824(2)(b),
(c), and (e); and (3) informing Union representatives that the
Union was too expensive, that outsourcing the work would
be cheaper, and that the Union’s members could probably be
hired by the private vendor, in violation of § 48-824(2)(a), (b),
and (c).

It appears that following the filing of this petition, the
County submitted a request for proposals, placing out for bid
DCHC'’s security work. In response, on June 10, 2011, the CIR
entered a status quo order, ordering the County to not alter
the employment status, wages, or terms and conditions of the
Union’s employees.

A hearing was held before the CIR on August 8, 2011. On
August 18, the CIR issued an order finding that the County
had engaged in a prohibited practice when it failed to negoti-
ate with the Union prior to outsourcing the security work. In
particular, the CIR found that the County had undermined the
Union when it outsourced all security jobs, thus leaving no
members left in the bargaining unit. The CIR ordered the par-
ties to recommence negotiations over outsourcing work within
30 days. The CIR further ordered the County to pay attorney
fees and costs, which amounted to $6,029.02.

ASSIGNMENTS OF ERROR

On appeal, the County assigns, restated and consolidated,
that the CIR erred in (1) finding that the County committed
a prohibited practice by failing to negotiate with the Union
over the County’s decision to outsource bargaining unit work,
(2) finding that the County’s motivation was to undermine the
Union or discriminate against its members, (3) not properly
interpreting article 16 of the CBA, and (4) awarding attor-
ney fees.

STANDARD OF REVIEW
[1] Any order or decision of the CIR may be modified,
reversed, or set aside by an appellate court on one or more of
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the following grounds and no other: (1) if the CIR acts without
or in excess of its powers, (2) if the order was procured by
fraud or is contrary to law, (3) if the facts found by the CIR
do not support the order, and (4) if the order is not supported
by a preponderance of the competent evidence on the record
considered as a whole.!

ANALYSIS

On appeal, the County’s primary argument is that the CIR
was incorrect in ordering it to bargain over the issue of out-
sourcing the security jobs at the DCHC, because, according
to the County, “the CIR failed to recognize that the parties
had already negotiated the topic and that the result of that
negotiation is clearly set forth in Article 16 of the CBA.™
The resolution of this case requires this court to examine
issues of contract coverage and waiver in collective bargain-
ing agreements.

Contract Coverage and Waiver.

[2-4] The general principles are familiar ones. Under
Nebraska’s Industrial Relations Act, the CIR has the author-
ity to decide industrial disputes® and to determine whether any
party to an agreement has committed a prohibited practice.!
Under § 48-824(1), it is a prohibited practice for any employer,
employee, employee organization, or collective bargaining
agent to refuse to negotiate in good faith with respect to man-
datory topics of bargaining. Neb. Rev. Stat. § 48-818 (Reissue
2010) sets out mandatory topics of bargaining: The CIR may
issue orders that “establish or alter the scale of wages, hours
of labor, or conditions of employment, or any one or more of
the same.” And in this case, the parties agree that the topic at
hand —the outsourcing of bargaining unit jobs—is a mandatory
topic of bargaining.

! Scottsbluff Police Off. Assn. v. City of Scottsbluff, 282 Neb. 676, 805
N.W.2d 320 (2011).

2 Brief for appellant at 12.
3 Neb. Rev. Stat. § 48-819.01 (Reissue 2010).
4§ 48-824.
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It is here that the parties’ views diverge. The Union con-
tends that the County had an obligation to bargain over the
outsourcing of bargaining unit jobs because it did not clearly
and unmistakably waive its right to bargaining in the CBA.
The County, however, argues that it already bargained with
the Union on this topic at the time the parties entered into the
CBA, that the results of this bargaining are encompassed in
article 16 of the parties’ CBA, and that no further bargaining is
required at this time.

[5,6] The “clear and unmistakable” waiver standard is uti-
lized by the National Labor Relations Board. Under that stan-
dard, “[e]quivocal, ambiguous language in a bargaining agree-
ment” is insufficient to establish waiver of bargaining rights
under a CBA.’ Rather, the parties must “‘unequivocally and
specifically express their mutual intention to permit unilat-
eral employer action with respect to a particular employment
term.””® For example, where a contractual provision allowed
for benefits to be provided for “‘ninety (90) days following
termination,”” the language was not “a clear and unmistakable
waiver with respect to the continuation of benefits beyond”
that time period, because it did not specifically address that
time period.” The Union contends that article 16 is not a clear
and unmistakable waiver of its right to bargain over the elimi-
nation of all bargaining unit jobs.

[7] But several circuit courts of appeals have instead deter-
mined that the threshold question is whether the issue was
“covered by” the CBA. Only if it was not “covered by” the
CBA, do these courts consider whether the CBA contained a
clear and unmistakable waiver. Those circuits have adopted
the “contract coverage” rule, which treats the issue of whether
there had been a failure to bargain as a simple matter of con-
tract interpretation—if the issue was “covered by” the CBA,
then the parties have no further obligation to bargain the issue.

5> Local Joint Executive Bd. of Las Vegas v. N.L.R.B., 540 F.3d 1072, 1079
(9th Cir. 2008).

6 Id. at 1079-80.

7 Id. at 1081. See N.L.R.B. v. General Tire and Rubber Co., 795 F.2d 585
(6th Cir. 1986).
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The difference between these theories has been explained by

the District of Columbia Circuit:
[T]he “covered by” and “waiver” inquiries . . . are ana-
lytically distinct. A waiver occurs when a union know-
ingly and voluntarily relinquishes its right to bargain
about a matter; but where the matter is covered by the
collective bargaining agreement, the union has exer-
cised its bargaining right and the question of waiver is
irrelevant. . . .

“Where the contract fully defines the parties’ rights
as to what would otherwise be a mandatory subject of
bargaining, it is incorrect to say the union has ‘waived’
its statutory right to bargain; rather, the contract will
control and the ‘clear and unmistakable’ intent standard
is irrelevant.”®

In applying this standard, courts first inquire as to whether
the subject at issue was “covered by” the CBA. If it was, it
becomes a contract interpretation question. But if the subject
was not “covered by” the contract, whether the subject was
waived is examined.

In fact, the CIR has adopted this “covered by” language,’
though it has not applied it consistently.'® In F.O.P., Lodge
No. 21 v. City of Ralston, NE," the CIR cited to Dept. of Navy,
Marine Corps Logistics Base v. FLRA™ for its explanation of
the distinction between contract coverage and waiver. The CIR
went on to explain why it mattered: If the change in health
insurance was “‘contained in’” the CBA, the dispute was a

8 Dept. of Navy, Marine Corps Logistics Base v. FLRA, 962 F.2d 48, 57
(D.C. Cir. 1992).

% See F.O.P,, Lodge No. 21 v. City of Ralston, NE, 12 C.I.R. 59 (1994). See,
also, Washington County Police Officers Association/F.O.P. Lodge 36 v.
County of Washington, State of Nebraska, No. 1247, 2011 WL 2286982
(C.I.R. May 31, 2011).

0 Cf. General Drivers & Helpers Union, Local No. 554 v. County of
Douglas, Nebraska, No. 1224, 2009 WL 5220888 (C.I.R. Nov. 24, 2009)
(status quo order).

' F.O.P., Lodge No. 21, supra note 9.
Dept. of Navy, Marine Corps Logistics Base, supra note 8.
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breach of contract claim outside of the scope of the CIR’s
authority.’
[8] While decisions under the National Labor Relations Act
are helpful in interpreting Nebraska’s Industrial Relations Act,
such decisions are not binding on this court.'* And in this case,
we are persuaded, not by the National Labor Relations Board’s
view of waiver under the National Labor Relations Act, but by
the circuit courts that have adopted the contract coverage rule.
In particular, we find persuasive the reasoning of the District
of Columbia Circuit:
When parties bargain about a subject and memorialize
the results of their negotiation in a collective bargaining
agreement, they create a set of enforceable rules—a new
code of conduct for themselves—on that subject. Because
of the fundamental policy of freedom of contract, the
parties are generally free to agree to whatever specific
rules they like, and in most circumstances it is beyond the
competence of . . . the National Labor Relations Board or
the courts to interfere with the parties’ choice. [Citation
omitted.] On the other hand, when a union waives its
right to bargain about a particular matter, it surrenders
the opportunity to create a set of contractual rules that
bind the employer, and instead cedes full discretion to
the employer on that matter. For that reason, the courts
require “clear and unmistakable” evidence of wavier and
have tended to construe waivers narrowly."

We find the distinction between contract coverage and waiver

to be both logically and analytically correct, and as such, we

adopt it.

Was Subcontracting “Covered By” CBA?

We therefore consider the threshold question of whether the
subcontracting of bargaining unit jobs at DCHC was “covered
by” the CBA. In conducting this inquiry, we examine whether
the CBA “fully defines the parties’ rights™ as to this topic.

3 F.O.P., Lodge No. 21, supra note 9 at 63.
14 See Scottsbluff Police Off. Assn., supra note 1.
15 Dept. of Navy, Marine Corps Logistics Base, supra note 8 at 57.
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Whether a topic is “covered by” a CBA was at issue in
Dept. of Navy, Marine Corps Logistics Base,'® which involved
two separate petitions filed by a union against its employer,
the Marine Corps. The first petition dealt with the reassign-
ment of personnel, also referred to as employee “details”; the
second petition dealt with a change in performance evaluation
factors. As relevant to the first petition, the CBA contained
provisions defining when employee “details” would be imple-
mented, how long the detail could last, and the effect of the
detail on an employee’s salary and liability for union dues.
After certain employees were detailed, the union filed a peti-
tion with the Federal Labor Relations Authority (FLRA), argu-
ing that bargaining was required. The FLRA agreed, applying
what was essentially a waiver analysis, and concluded that
individual details on the local level were not addressed in
the CBA.

As to the issue of performance evaluations, the CBA estab-
lished comprehensive procedures for the employer to fol-
low when it modified performance criteria, including advance
notice, an opportunity for employee participation, and a require-
ment that the standards be “‘fair and reasonable.’”"” After the
standards were changed, the union objected. The FLRA again
agreed that bargaining was not waived, because the CBA did not
specifically address the “‘full range of impact and implementa-
tion’” issues.'

The District of Columbia Circuit, applying its contract cover-
age standard, held that in both instances, the topics at issue were
“covered by” the CBA. The court conceded that the FLRA was
correct that the CBA did not “‘specifically address . . . the full
range of impact and implementation issues’ that might conceiv-
ably arise,” but noted that this standard was “both unrealistic
and impermissible.”’” We similarly conclude that the dispute
over the subcontracting of DCHC security work is “covered
by” the parties’ CBA in this case.

15 Dept. of Navy, Marine Corps Logistics Base, supra note 8.
7 Id. at 61.
8 Id. at 53.
Y Id. at 62.
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In this case, article 16, § 1, of the CBA provides that
the “Union recognizes that the right of contracting and sub-
contracting is vested in the County. The right to contract or
subcontract shall not be used for the purpose or intention
of undermining the Union, nor to discriminate against any
employees.” Section 2 further notes that “[i]f the contracting
out or subcontracting of bargaining unit work has the effect
of eliminating bargaining unit jobs,” the County will notify
the Union and “provide the Union with an opportunity to dis-
cuss with the County the necessity and effect on bargaining
unit employees.”

We conclude that the subcontracting of bargaining unit jobs
is clearly “covered by” article 16 of the CBA. That article
specifically notes the steps that the County needs to follow
when “the contracting out or subcontracting of bargaining
unit work has the effect of eliminating bargaining unit jobs.”
And the elimination of bargaining unit jobs is at issue in
this dispute.

We recognize that article 16 does not specifically mention
the elimination of the entire bargaining unit, which would be
the result of the County’s action in this case. But we decline
to read article 16 so strictly as to conclude that it would not
cover the subcontracting dispute at issue in this case. To
strictly read article 16 would essentially apply the “unrealistic
and impermissible”® waiver standard in the first instance, and
would be antithetical to the contract coverage principles we
now adopt.

Result.

[9,10] The CIR is an administrative agency empowered to
perform a legislative function and, as such, has no power or
authority other than that specifically conferred on it by stat-
ute or by a construction thereof necessary to accomplish the
purposes of the act establishing the CIR.?! Under Nebraska’s
Industrial Relations Act, the CIR has the authority to decide

2 Id.

2l Central City Ed. Assn. v. Merrick Cty. Sch. Dist., 280 Neb. 27, 783 N.W.2d
600 (2010).
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industrial disputes?* and to determine whether any party to an
agreement has committed a prohibited practice.”® But the CIR
does not have the authority to hear cases involving the alleged
breach of a contract.?

[11] We have concluded that the subcontracting issue pre-
sented by this case is “covered by” the parties’ CBA. And
determining whether the County’s action was allowed by the
CBA involves a question of the proper interpretation of that
contract. This is something over which the CIR lacks author-
ity.” The proper forum to pursue such claims is the district
court.”® As such, we reverse, and remand the decision of the
CIR, with directions to the CIR to vacate its order and dismiss
the Union’s petition.

CONCLUSION

We conclude that the issue of the subcontracting of bargain-
ing unit jobs resulting in the elimination of bargaining unit
jobs is “covered by” the CBA and presents an issue of con-
tract interpretation over which the CIR lacks jurisdiction. We
accordingly reverse, and remand to the CIR, with directions to
vacate its order and dismiss the Union’s petition.

REVERSED AND REMANDED WITH DIRECTIONS.

22§ 48-819.01.
2§ 48-824.

2 See Transport Workers of America v. Transit Auth. of City of Omaha, 205
Neb. 26, 286 N.W.2d 102 (1979).

% See id.
% See id.
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1. Commission of Industrial Relations: Appeal and Error. In reviewing an appeal
from the Commission of Industrial Relations in a case involving wages and con-
ditions of employment, an order or decision of the commission may be modified,
reversed, or set aside by the appellate court on one or more of the following
grounds and no other: (1) if the commission acts without or in excess of its pow-
ers, (2) if the order was procured by fraud or is contrary to law, (3) if the facts
found by the commission do not support the order, and (4) if the order is not sup-
ported by a preponderance of the competent evidence on the record considered as
a whole.

2. Contracts: Labor and Labor Relations. Generally, when terms or conditions of
employment are in a contractual provision, the status quo is determined by refer-
ence to the precise wording of the relevant contractual provision, even when that
provision is contained in an expired contract.

Appeals from the Commission of Industrial Relations.
Affirmed in part, and in part reversed and vacated.
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& Aranza, P.C., for appellee.
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STEPHAN, J.

In these consolidated appeals, the Commission of Industrial
Relations (CIR) determined that Douglas County, Nebraska,
committed a prohibited labor practice when it increased union
members’ monthly health insurance premiums without nego-
tiating. Douglas County appeals, contending that the parties’
collective bargaining agreement (CBA) authorized its unilateral
action and that its action did not change the status quo. We
affirm in part, and in part reverse and vacate.
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FACTS
Douglas County and Employees United Labor Association
(EULA) entered into a CBA effective January 1, 2009, through
December 31, 2010. Article 12 of the CBA is entitled “Insurance
and Pension Benefits” and provides in relevant part:

Section 1. The County will publish a rate sheet to the
employees that will show the premium equivalencies for
medical and dental insurance costs. Such rate sheet shall
also show the dollar contribution for each plan for the
County and the employee according to the following:

1. The County will pay 95% of the premium for each
employee who has employee-only coverage under the
County’s medical insurance plan, and the employee shall
pay the remaining 5%.

2. The County will pay 77% of the premium for each
employee who has employee plus one coverage under the
County medical insurance plan, and the employee shall
pay the remaining 23%.

3. The County will pay 80% of the premium for each
employee who has employee plus two or more cover-
age under the County medical insurance plan and the
employee shall pay the remaining 20%.

The County reserves the right to select the method by
which health insurance benefits are provided. In the event
that health insurance benefits are not provided through an
HMO and/or indemnity plan the County/employee contri-
bution rates are subject to renegotiation.

The health insurance premiums are set annually. The CBA does
not contain a continuation clause.

No increases were made in the health insurance premium
rates for the 2010 calendar year. But on November 16, 2010,
Douglas County sent a memorandum to EULA members with
an attached health insurance premium rate sheet effective
January 1, 2011. This rate sheet showed increases in the overall
premium costs for all EULA members for calendar year 2011.
The increases were based on the percentage of contribution
allocations in the CBA. No changes were made to the health
insurance coverage other than the increased premiums. The
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November 16 memorandum stated that Douglas County was
“pass[ing] along to the employees” “the increased premium
cost for 2011 “as specified in the [CBA].” Douglas County
began deducting the increased premium costs from employee
paychecks in December 2010. Douglas County did not negoti-
ate the increase in premiums with EULA.

On January 3, 2011, EULA filed a prohibited labor practice
action alleging that Douglas County unilaterally changed the
health insurance benefits of certain of its members without
first negotiating. The CIR conducted an evidentiary hearing
on the petition in April, and on July 25, the CIR held that in
passing on the increase in premiums without first negotiat-
ing, Douglas County committed a prohibited labor practice
in violation of the Industrial Relations Act.! The CIR rea-
soned Douglas County had a duty to bargain over the change
as a mandatory subject of bargaining and ordered Douglas
County to negotiate the issue. As a remedy, the CIR required
Douglas County to reimburse EULA members for the amount
of increased premiums they had paid, plus interest. Douglas
County timely appealed, and the case is docketed before us as
case No. S-11-712.

Meanwhile, on May 2, 2011, EULA filed three additional
petitions alleging that Douglas County also unilaterally
changed the health insurance benefits of certain other EULA
members. These petitions were consolidated before the CIR. In
November, a telephonic hearing was conducted and the parties
stipulated that the record and exhibits received by the CIR in
case No. S-11-712 should also be received in the pending case.
On January 12, 2012, the CIR again held that Douglas County
committed a prohibited labor practice by passing on the pre-
mium increase without bargaining and ordered Douglas County
to negotiate the issue and reimburse EULA members for the
amount of increased premiums they had paid, plus interest.
Douglas County timely appealed, and the case is docketed
before us as case No. S-12-121. We granted Douglas County’s
motion to consolidate the two appeals.

! Neb. Rev. Stat. §§ 48-801 to 48-838 (Reissue 2010).
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ASSIGNMENTS OF ERROR

Douglas County assigns in both appeals that the CIR erred
in (1) finding it committed a prohibited labor practice when it
passed on a portion of the increased cost of the health insur-
ance plan to the employees; (2) not giving full force and
effect to the plain language of the CBA, which unequivocally
defined the parties’ rights regarding how health insurance
premiums were to be shared; and (3) concluding that the
health insurance contribution percentages expired when the
CBA expired.

In a cross-appeal, EULA contends the CIR erred in failing to
award it attorney fees.

STANDARD OF REVIEW

[1] In reviewing an appeal from the CIR in a case involving
wages and conditions of employment, an order or decision of
the CIR may be modified, reversed, or set aside by the appel-
late court on one or more of the following grounds and no
other: (1) if the CIR acts without or in excess of its powers, (2)
if the order was procured by fraud or is contrary to law, (3) if
the facts found by the CIR do not support the order, and (4) if
the order is not supported by a preponderance of the competent
evidence on the record considered as a whole.?

ANALYSIS

The Legislature has declared that the continuous, uninter-
rupted, and proper functioning and operation of state gov-
ernment is essential to the welfare, health, and safety of the
people of Nebraska.’ As part of this policy, it is a “prohibited
practice” for any state government employer to refuse to
negotiate in good faith with employee union representatives
on mandatory topics of bargaining.* This principle applies

2 Board of Trustees v. State College Ed. Assn., 280 Neb. 477, 787 N.W.2d
246 (2010); State v. State Code Agencies Teachers Assn., 280 Neb. 459,
788 N.W.2d 238 (2010).

3§ 48-802.
4 See § 48-824(1).
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before, during, and after the expiration of a collective bargain-
ing agreement.’

Here, Douglas County is the governmental entity and
EULA is the union representing certain employees of Douglas
County. The parties agree that health insurance, including
health insurance premiums, is a mandatory topic of bar-
gaining.® They further agree that Douglas County refused
to negotiate with EULA prior to passing on the increase
in health insurance premiums. Under these circumstances,
Douglas County’s actions would normally be a per se viola-
tion of the duty to bargain in good faith on mandatory topics
of bargaining.’

But Douglas County contends it did not commit a prohibited
practice under the facts of these cases because (1) the health
insurance premium issue is “covered by” the existing language
of article 12 of the parties” CBA and (2) the increased premi-
ums did not change the status quo.® In addressing these argu-
ments, we may look to decisions of the National Labor Relations
Board for guidance, although its decisions are not binding on
this court.’

CONTRACTUAL LANGUAGE
Douglas County’s primary argument is that it had no duty
to bargain prior to passing on the increase in health insur-
ance premiums, because the parties had already bargained the
issue. Specifically, it contends that “the topic of premiums has

5 Washington County Police Officers Association/F.O.P. Lodge 36 v. County
of Washington, State of Nebraska, No. 1247, 2011 WL 2286982 (C.I.R.
May 31, 2011).

® See, e.g., Scottsbluff Police Off. Assn. v. City of Scottsbluff, 282 Neb. 676,
805 N.W.2d 320 (2011); F.O.P., Lodge No. 21 v. City of Ralston, NE, 12
C.I.R. 59 (1994).

7 See, IBEW Local 763 v. Omaha Pub. Power Dist., 280 Neb. 889, 791

N.W.2d 310 (2010); FOP Lodge 41 v. County of Scotts Bluff, 13 C.1.R. 270

(2000).

Reply brief for appellant at 3.

See Scottsbluff Police Off. Assn., supra note 6. See, also, Nebraska Pub.
Emp. v. Otoe Cty., 257 Neb. 50, 595 N.W.2d 237 (1999).

©
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already been negotiated and the result of that negotiation is
specifically memorialized in [article 12 of] the CBA.”"°

We assume without deciding that the language of article
12 authorized Douglas County to unilaterally pass on a per-
centage of the increase in health insurance premiums dur-
ing the term of the CBA. But that is not the circumstance
before us. Here, Douglas County increased EULA members’
health insurance premiums effective January 2011, after
the CBA had expired. Although Douglas County repeat-
edly asserts in its brief that the parties agreed to abide by
the terms of the CBA until a new one was negotiated, no
evidence in the record supports a finding that the actual
CBA remained in effect after December 31, 2010. Indeed,
Douglas County’s primary witness testified that the contract
with EULA expired on December 31, 2010, and that the par-
ties were “not under any existing contract” at the time of
trial. The CBA had no continuation clause, and on the record
before us, we conclude that it had expired before Douglas
County implemented the increase in EULA members’ health
insurance premiums.

Because the CBA had expired, Douglas County’s argument
that it had no duty to bargain on the issue of health insurance
premiums because the parties’ bargain was memorialized in the
CBA is without merit."" Instead, upon expiration of the CBA,
either Douglas County or EULA could demand bargaining on
any mandatory subject, including health insurance benefits,
whether or not that subject was addressed in the previous
agreement.”> EULA effectively requested bargaining on the
health insurance premiums when it asserted Douglas County
improperly passed on the increases to its members, and it is
clear from the record that Douglas County refused to bargain
the issue. The CIR did not err in finding that Douglas County
committed a prohibited labor practice and in ordering Douglas
County to commence negotiations.

10 Reply brief for appellant at 4.
1'See 1 N. Peter Lareau, Labor and Employment Law § 12.04[9][b] (2010).
2 1d.
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Status Quo

Douglas County also contends that it did not commit a pro-
hibited practice because its action in passing on the premium
increases pursuant to the percentage allocations in the CBA
did not change the status quo. To support this argument, it
contends that even though the CBA expired, legally, its terms
continue in effect until a new agreement is reached. According
to Douglas County, because the increase was implemented
pursuant to the continuing contractual terms, there was no
change in the status quo, and thus it had no duty to bargain on
the issue.

The CIR has broadly held that “parties to a collective
bargaining agreement continue it in effect beyond its expira-
tion date until” a new agreement has been reached.”” A more
precise recitation of the rule is that once a CBA expires, the
parties’ obligations to one another are governed by the doctrine
of maintaining the status quo while they continue to negotiate
a successor agreement. And the principle of maintaining the
status quo demands that all terms and conditions of employ-
ment remain the same during collective bargaining after a CBA
has expired.'

But, contrary to the argument advanced by Douglas County,
this does not mean that the expired CBA continues in effect.
Rather, it means that the conditions under which the employees
worked endure throughout the collective bargaining process.'®
Here, the CBA expired, and although its terms and conditions
of employment continue in effect as a temporary means of

3 Locals 601 et al. v. State of Nebraska Department of Public Institutions, 6
C.IR. 78, 80 (1982).

4 Appeal of Alton School Dist., 140 N.H. 303, 666 A.2d 937 (1995). See,
Intermountain Rural Elec. Ass’n v. N.L.R.B., 984 F.2d 1562 (10th Cir.
1993); N.L.R.B. v. Southwest Sec. Equipment Corp., 736 F.2d 1332 (9th
Cir. 1984); R.E.C. Corp., 296 N.L.R.B. 1293 (1989); Police Benev. Ass’n
v. Orange County, 67 So. 3d 400 (Fla. 2011); Hill v. J.C. Penney, Inc., 70
Wash. App. 225, 852 P.2d 1111 (1993); San Joaquin Cy. Emp. Ass’n v. City
of Stockton, 161 Cal. App. 3d 813, 207 Cal. Rptr. 876 (1984).

5 1d.
16 See id.
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governing the parties’ relationship during the period of renego-
tiations, Douglas County was not excused from its obligation
to bargain for a successor agreement. The CIR properly found
that Douglas County committed a prohibited practice when it
refused to bargain on the issue of health insurance premium
increases after the expiration of the CBA.

But we do find that Douglas County’s argument that the
percentage allocation of health insurance premiums in the
CBA is the status quo is relevant to the remedy imposed by
the CIR in these appeals. As noted, the CIR ordered Douglas
County to both bargain the issue of health insurance and reim-
burse EULA members the amount of the increase in premi-
ums, plus interest. The reimbursement was based on the CIR’s
implicit determination that the term or condition of employ-
ment surviving the expiration of the CBA was the amount
EULA members were paying for health insurance premiums
when the CBA expired.

[2] Generally, when terms or conditions of employment
are in a contractual provision, the status quo is determined by
reference to the precise wording of the relevant contractual
provision, even when that provision is contained in an expired
contract.!” Here, the relevant contractual provision was con-
tained in article 12 of the CBA, which set the percentages each
party would pay for health insurance premiums. This provi-
sion unequivocally expressed the obligations of both Douglas
County and EULA members. There is no other reasonable
interpretation of the CBA, and thus the term or condition of
employment that continued in effect after expiration of the
CBA was the percentage allocations set forth in the CBA.'™
Therefore, Douglas County properly paid only its fixed per-
centage of the increased premiums, and EULA members were
to continue to pay their fixed percentage as well, even when the

7 Police Benev. Ass’n, supra note 14. See, Intermountain Rural Elec. Ass’n,
supra note 14; San Joaquin Cy. Emp. Ass’n, supra note 14.

'8 See, generally, Intermountain Rural Elec. Ass’n, supra note 14 (holding
contract language setting precise percentage amounts of health insurance
premiums established status quo).
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premiums increased. We conclude the CIR erred when it found
the status quo was the amount of health insurance premiums
EULA members were paying at the time the CBA expired. We
reverse and vacate that portion of the order requiring Douglas
County to reimburse EULA members for the increased health
insurance premiums.

ATTORNEY FEES

In a cross-appeal, EULA alleges the CIR erred when it failed
to award it attorney fees. This assignment of error is limited to
case No. S-11-712, because no attorney fees were requested in
case No. S-12-121.

The CIR has the power and authority to make such find-
ings and to enter such temporary or permanent orders that
it may find necessary to provide adequate remedies to the
injured party or parties, to effectuate the public policy enun-
ciated in § 48-802, and to resolve the dispute.” CIR rule
42(B)(2)(a) provides that “[a]ttorney’s fees may be awarded
as an appropriate remedy when the [CIR] finds a pattern of
repetitive, egregious, or willful prohibited conduct by the
opposing party.”?

In refusing to award attorney fees, the CIR found that
Douglas County’s conduct “borders on the line between repeti-
tive misconduct and overtly creative contract interpretation”
but found “no direct evidence in the record of repetitive,
egregious, or willful conduct.” It also found no evidence that
Douglas County “willfully” refused to bargain, but reasoned
that it instead mistakenly believed that it was not required
to bargain.

EULA argues that CIR precedent demonstrates Douglas
County’s persistent practice of bargaining in bad faith over
health insurance. It notes that the day after the CIR issued the
decision in this case, it found in another case an “emerging
pattern of Douglas County and its refusal to negotiate over

19§ 48-819.01.

20 See Rules of the Nebraska Commission of Industrial Relations 42 (rev.
2008).
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mandatory subjects of bargaining.”?! EULA further argues that
on August 18, 2011, the CIR awarded attorney fees against
Douglas County based on its pattern of past practice in refus-
ing to negotiate.”? Essentially, EULA contends the CIR should
have recognized the pattern earlier and issued attorney fees in
this case as well.

The record fully supports the CIR’s decision not to award
attorney fees in this case, and we affirm the denial of attor-
ney fees.

CONCLUSION
Health insurance premiums are a mandatory subject of bar-

gaining, and Douglas County therefore had a duty to bargain
on the issue. It cannot rely on the terms of the expired CBA to
excuse it from this duty, but the percentage allocation formula
of the expired CBA constitutes the status quo after the CBA
expired and governs the parties’ obligations until a successor
agreement is reached. We affirm (1) the CIR’s determination
that Douglas County committed a prohibited labor practice in
failing to negotiate health insurance premium increases effec-
tive January 1, 2011, and (2) the CIR’s decision not to award
attorney fees. But we reverse and vacate those portions of the
CIR’s orders requiring Douglas County to reimburse EULA
members for increased insurance premiums deducted from
their wages, plus interest.

AFFIRMED IN PART, AND IN PART

REVERSED AND VACATED.

2! International Brotherhood of Electrical Workers Local 1483 v. Douglas
County, Nebraska, No. 1245, 2011 WL 3487525 at *5 (C.I.R. July 26,
2011).

22 See Douglas Cty. Health Ctr. Sec. Union v. Douglas Cty., ante p. 109, 817
N.W.2d 250 (2012).



CONNELLY v. CITY OF OMAHA 131
Cite as 284 Neb. 131

RAcCHEL CONNELLY, A MINOR, INDIVIDUALLY AND BY AND THROUGH
HER NEXT FRIENDS AND NATURAL PARENTS, TIMOTHY JAMES
CoNNELLY AND KELLY JEAN CONNELLY, APPELLEE AND
CROSS-APPELLANT, AND CHELSEA CONNELLY, A MINOR,
INDIVIDUALLY AND BY AND THROUGH HER NEXT FRIENDS
AND NATURAL PARENTS, TIMOTHY JAMES CONNELLY
AND KELLY JEAN CONNELLY, APPELLEE, V. CITY OF
OMAHA, APPELLANT AND CROSS-APPELLEE.

KELLY JEAN CONNELLY AND TiMOTHY JAMES CONNELLY,
WIFE AND HUSBAND AND NATURAL GUARDIANS OF
RacHEL AND CHELSEA CONNELLY, APPELLEES,

v. City oF OMAHA, APPELLANT.

816 N.W.2d 742

Filed July 20, 2012.  Nos. S-10-879, S-10-880.

1. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought
pursuant to the Political Subdivisions Tort Claims Act, the factual findings of the
trial court will not be disturbed on appeal unless they are clearly wrong. When
determining the sufficiency of the evidence to sustain the trial court’s judgment,
it must be considered in the light most favorable to the successful party; every
controverted fact must be resolved in favor of such party, and it is entitled to the
benefit of every inference that can be deduced from the evidence.

2. Statutes: Appeal and Error. Statutory interpretation is a question of law, which
an appellate court resolves independently of the trial court.

3. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu-
tional is a question of law; accordingly, an appellate court is obligated to reach a
conclusion independent of the decision reached by the court below.

4. Damages. While the amount of damages presents a question of fact, the proper
measure of damages presents a question of law.

5. Political Subdivisions Tort Claims Act: Negligence. A negligence action
brought under the Political Subdivisions Tort Claims Act has the same elements
as a negligence action against an individual, i.e., duty, breach of duty, causation,
and damages.

6. Negligence: Liability: Invitor-Invitee: Proximate Cause: Proof. An owner
or occupier is liable for injury to a lawful visitor resulting from a condition on
the owner or occupier’s premises if the lawful visitor proves: (1) The owner or
occupier either created the condition, knew of the condition, or by the exercise
of reasonable care would have discovered the condition; (2) the owner or occu-
pier should have realized the condition involved an unreasonable risk of harm to
the lawful visitor; (3) the owner or occupier should have expected that a lawful
visitor such as the plaintiff either (a) would not discover or realize the danger
or (b) would fail to protect himself or herself against the danger; (4) the owner
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or occupier failed to use reasonable care to protect the lawful visitor against
the danger; and (5) the condition was a proximate cause of damage to the law-
ful visitor.
Negligence: Liability. Generally, when the danger posed by a condition is
open and obvious, the owner or occupier is not liable for harm caused by the
condition.
Negligence: Proximate Cause. A plaintiff is contributorily negligent if (1) she or
he fails to protect herself or himself from injury, (2) her or his conduct concurs
and cooperates with the defendant’s actionable negligence, and (3) her or his
conduct contributes to her or his injuries as a proximate cause.
Trial: Negligence: Damages: Appeal and Error. Because the purpose of com-
parative negligence is to allow triers of fact to compare relative negligence and
to apportion damages on that basis, the determination of apportionment is solely
a matter for the fact finder, and its action in this respect will not be disturbed on
appeal if it is supported by credible evidence and bears a reasonable relationship
to the respective elements of negligence proved at trial.
Negligence: Damages. A person who suffers injury as a result of the negligence
of another is entitled to recover for the reasonable value of medical care and
expenses incurred for the treatment of the injuries.
Constitutional Law: Statutes: Presumptions. A statute is presumed to be con-
stitutional, and all reasonable doubts are resolved in favor of its constitutionality.
Constitutional Law: Statutes: Proof. The burden of establishing the unconstitu-
tionality of a statute is on the one attacking its validity.

:____:___.The unconstitutionality of a statute must be clearly established
before it will be declared void.
Constitutional Law: Statutes: Legislature: Presumptions. The Nebraska
Legislature is presumed to have acted within its constitutional power despite that,
in practice, its laws may result in some inequality.
Constitutional Law: Due Process. The Due Process Clauses of both the federal
and the state Constitutions forbid the government from infringing upon a funda-
mental liberty interest, no matter what process is provided, unless the infringe-
ment is narrowly tailored to serve a compelling state interest.
Due Process. Substantive due process relates to the content of the statute specify-
ing when a right can be lost or impaired.
Constitutional Law: Due Process: Statutes. In cases involving due process
challenges under the Nebraska Constitution, when a fundamental right or
suspect classification is not involved in the legislation, a legislative act is a
valid exercise of the police power if the act is rationally related to a legitimate
state interest.
Statutes: Courts: Legislature: Intent. Courts will not independently review
the factual basis on which the Legislature justified a statute, nor will a court
independently review the wisdom of a statute. Instead, courts inquire whether
the Legislature reasonably could conceive to be true the facts on which the chal-
lenged statute was based.
Statutes: Appeal and Error. Statutory language is to be given its plain and ordi-
nary meaning, and an appellate court will not resort to interpretation to ascertain
the meaning of statutory words which are plain, direct, and unambiguous.
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20. Actions: Torts: Minors: Damages. Under Nebraska law, injury to a minor
results in two causes of action—one on behalf of the minor and the other on
behalf of the minor’s parent. The minor’s claim is based on damages caused by
the personal or bodily injury sustained by the minor, while the claim of a parent
is based on the loss of services during minority and the necessary expenses of
treatment for the injured child.

21. Actions: Torts: Minors. The cause or right of action of parents is distinct from
the cause of action of their child.

22. Appeal and Error. Although an appellate court ordinarily considers only those
errors assigned and discussed in the briefs, the appellate court may, at its option,
notice plain error.

23. ____. Plain error is error plainly evident from the record and of such a nature
that to leave it uncorrected would result in damage to the integrity, reputation, or
fairness of the judicial process.

Appeals from the District Court for Douglas County: PATRICIA
A. LAMBERTY, Judge. Judgment in No. S-10-879 affirmed.
Judgment in No. S-10-880 affirmed as modified.

Thomas O. Mumgaard, Deputy Omaha City Attorney, for
appellant.

Thomas M. Locher, Timothy M. Morrison, and Joseph J.
Kehm, of Locher, Pavelka, Dostal, Braddy & Hammes, L.L.C.,
for appellees.

Heavican, C.J., ConNNoLLYy, STEPHAN, McCorRMACK, and
MiLLER-LERMAN, JJ., and IrwiN and PIrTLE, Judges.

STEPHAN, J.

Rachel Connelly and Chelsea Connelly are the minor daugh-
ters of Kelly Jean Connelly and Timothy James Connelly.
On December 29, 2000, Rachel and Chelsea were injured in
Memorial Park in Omaha, Nebraska, when their saucer-type
plastic sled collided with a tree. Two actions were commenced
against the City of Omaha (City) in the district court for
Douglas County under the Political Subdivisions Tort Claims
Act (PSTCA).! One action was brought by the parents to
recover medical expenses and loss of services based on their
daughters’ injuries. The second action was brought by the
daughters, by and through their parents, for injuries incurred

' Neb. Rev. Stat. §§ 13-901 to 13-927 (Reissue 2007 & Cum. Supp. 2010).
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in the accident. The district court found that the accident and
resulting injuries were proximately caused by the negligence
of the City, and awarded damages in both actions. On appeal,
the City argues that the district court erred in its assessment
of both liability and damages. In her cross-appeal, Rachel,
by and through her parents, contends that the damage cap set
forth in § 13-926 as applied in this case violates her right to
due process. We affirm the judgment of the district court in the
daughters’ action, and affirm as modified the judgment in the
parents’ action.

I. FACTS

Kelly, Timothy, Rachel, and Chelsea are residents of Omaha.
The accident occurred in Memorial Park, which is public prop-
erty owned by the City and may be used free of charge for rec-
reational purposes. The City was solely responsible for plant-
ing, maintaining, and removing all trees in the park. The City
knew that the park had been used by the public for sledding
for many years, and it was aware of prior incidents in which
persons sledding in the park had collided with trees.

1. EVENTS PRIOR TO ACCIDENT

In the late 1990’s, the City began planning to restore and
renovate Memorial Park. The primary purpose was to improve
the park’s infrastructure. The project involved planting 300
new trees.

The City held meetings to hear public comment on the
project. At the first meeting held on March 7, 1997, attendees
commented on “the essence, character, image and purpose of
Memorial Park,” which included “sledding opportunities.” At
a second meeting on April 25, attendees commented that new
plantings should be avoided in the area of the park used for
sledding. Mary Slaven, a park planner and the project manager
for the City’s reforestation project, understood these comments
to mean that trees should not be planted in the area of the
park used for sledding. Slaven thus made that one of her goals
in planning the renovation project. But Slaven did not know
which specific area of the park was used for sledding. During
one meeting, one person showed Slaven the general area used
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for sledding and city forester Philip Pierce offered to show
her the area more specifically “when the time came.” Slaven
understood this to mean that when the time came for plantings
to be made, she would contact Pierce in order to avoid planting
trees in the sledding area. Pierce was familiar with the sledding
area at the park.

Despite this offered assistance, Slaven moved forward on
the project without soliciting information from Pierce and
without observing sledding activity in the park. Trees were
planted in 1998, including a set of small crab apple trees,
which were placed on the southeast slope of the park next to
a sidewalk.

After this initial renovation project was completed, fed-
eral funds became available to plant 500 additional trees in
Memorial Park. In conjunction with the new reforestation
project, Slaven asked Pierce to identify the sledding area on
an aerial photograph. In April 1999, Pierce went to the park
to view the crab apple trees and recommended that they be
moved, partly because he believed the trees presented a hazard
to people sledding in the park. Pierce’s comments surprised
Slaven, because she assumed people would not sled over a
sidewalk. Without further inquiring about Pierce’s comments,
Slaven decided to leave the crab apple trees on the southeast
slope. She reasoned the trees had made it through one sledding
season without incident.

Several sledding injuries occurred after the renovation proj-
ect was completed. One accident occurred on December 17,
2000. A father had sent his two children, who were 3 and 8
years old at the time, down the slope on a saucer sled. The sled
got turned around, and they hit one of the crab apple trees on
the right side of the slope that Pierce had told Slaven to move.
One child sustained injuries as a result of the collision.

2. DAUGHTERS’ ACCIDENT
On December 29, 2000, Timothy decided to take his daugh-
ters sledding at Memorial Park. Rachel and Chelsea were 5
and 10 years old, respectively, at the time. This was the first
time Timothy had been to Memorial Park. He chose the park
because his daughters were getting older and looking for a
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longer sledding hill, and he knew Memorial Park was used by
the public for sledding.

Upon arriving at the park, Timothy walked to the southeast
slope. He assessed the slope’s dangers and noticed trees to the
left, to the right, and at the bottom. He chose a starting point
near what appeared to be the center of the slope.

Chelsea then placed a saucer sled on the slope. The sled had
no steering mechanism, and Timothy knew it could go in an
unintended direction. Rachel sat on the saucer behind Chelsea,
and Chelsea pushed off. The sled began veering right, and the
sled collided with one of the crab apple trees on the right side
of the slope.

Rachel and Chelsea were taken by ambulance to a nearby
hospital. Chelsea sustained injuries to her ribs and chest, from
which injuries she recovered. Rachel sustained a fracture dislo-
cation of her spine, which resulted in permanent paralysis from
the shoulders down.

II. PROCEDURAL HISTORY

1. PARENTS” ACTION

Kelly and Timothy filed tort claims with the City on
December 27, 2001, pursuant to the PSTCA. When the City
did not render a final disposition of the claims within 6
months, Kelly and Timothy withdrew their claims and filed a
lawsuit against the City.

They alleged that the City’s willful negligence proximately
caused the injuries sustained by their daughters, and they
sought damages for past and future medical expenses, loss
of services, and emotional distress. They also challenged the
constitutionality of the $1 million cap on damages imposed by
§ 13-926.

The district court entered an order on March 29, 2006, fol-
lowing a bench trial on the issue of liability. The court found
that because the Recreational Liability Act® applied and was
constitutional, the City would be liable only if it was willfully
negligent. The court found the City liable under that standard,

2 Neb. Rev. Stat. §§ 37-729 to 37-736 (Reissue 2008).
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because “prior to December 29, 2000, the City was aware
that the crab apple trees posed a danger to persons sledding
in Memorial Park,” and the City failed to take action. The
court reasoned the City knew that sledding occurred in the
park, that Pierce had instructed Slaven to move the crab apple
trees, and that a sledding accident occurred with one of the
crab apple trees 12 days before the Connelly accident. The
court determined that Timothy bore 25 percent of the fault for
his daughters’ injuries and that his fault would be considered
in the court’s subsequent assessment of damages. Finally, the
court dismissed the parents’ claims for negligent infliction
of emotional distress, finding the claims failed as a matter
of law.

2. DAUGHTERS’ ACTION

Shortly after this order was entered, Rachel and Chelsea,
by and through their parents, filed a separate action which
sought general damages arising from the same accident. They
had previously filed tort claims with the City, which failed to
finally dispose of the claims within 6 months. The operative
complaint alleged that the City was both negligent and will-
fully negligent and that § 13-926 was unconstitutional. The
district court consolidated this action with the parents’ previ-
ously filed action.

3. INTERLOCUTORY ORDER OF
FEBRUARY 7, 2008

In an order ruling on motions for partial summary judgment,
the district court concluded that four separate damage caps
applied in these actions—one for each of the four individual
claimants. Focusing on the language of § 13-926(1), which
limits damages to “[o]ne million dollars for any person for any
number of claims arising out of a single occurrence,” the court
concluded that each minor and each parent was asserting a
separate cause of action.

In the same order, the district court determined that any
negligence on the part of Timothy could not be imputed to
reduce Kelly’s recovery because of the lack of evidence that
the two were engaged in a joint enterprise at the time of
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their daughters’ injuries. The court further determined that our
decision in Bronsen v. Dawes County,> which held that the
Recreational Liability Act did not shield political subdivisions
from liability for ordinary negligence, required reconsidera-
tion of Timothy’s comparative fault. The court then concluded
that Timothy remained 25 percent at fault for his daughters’
injuries, but that such fault could not be imputed to the daugh-
ters to reduce their recovery. The court also determined that
Nebraska law did not recognize the parents’ claims for loss of
consortium for their daughters’ nonfatal injuries.

On the City’s motion, the district court certified its orders
finding the City liable and apportioning fault among the parties
as final for purposes of appeal. We dismissed the City’s appeal,
finding there was no final order because the issue of damages
remained unresolved.*

4. FINAL ORDER OF
Aucust 11, 2010

On remand, a trial was held on the remaining issues and
the district court entered a final order on August 11, 2010.
The court reiterated that the City was liable “for its actions
in planting and maintaining the tree in Memorial Park.” The
court found that Chelsea was 25 percent at fault for failing to
take steps to avoid the accident and determined her fault would
reduce both her recovery and her parents’ recovery with respect
to losses stemming from her injury. The court determined that
due to her young age and inability to see where the sled was
going, Rachel had no fault in the accident.

After adjusting for the comparative negligence of Timothy
and Chelsea, the court awarded $10,063,669.41 to Rachel,
$8,176.84 to Chelsea, $623,661.02 to Timothy, and $831,775.17
to Kelly. The parents’ damages award included in-home nurs-
ing services provided by Kelly to Rachel based upon the
replacement cost for such services of $20 per hour. Finally,
the district court determined that our decision in Staley v. City

3 Bronsen v. Dawes County, 272 Neb. 320, 722 N.W.2d 17 (2006).
* See Connelly v. City of Omaha, 278 Neb. 311, 769 N.W.2d 394 (2009).
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of Omaha, which upheld the constitutionality of the PSTCA
damage cap, required it to reduce Rachel’s damage award to
$1 million.

The City perfected these timely appeals, and we granted the
appellees’ petitions to bypass. The cases were originally argued
on September 7, 2011. Due to a change in court personnel and
the presence of a constitutional issue, we ordered reargument
before a new panel and supplemental briefing.

III. ASSIGNMENTS OF ERROR

In the parents’ action, the City assigns, restated and renum-
bered, that the district court erred in (1) finding the City
liable for negligence, (2) apportioning the comparative fault
of Timothy, (3) interpreting § 13-926 to entitle each plaintiff
to a separate damage cap of $1 million, and (4) assessing the
amount of damages recoverable by the parents for their care
of Rachel.

In the action brought on behalf of the daughters, the City
assigns, restated and renumbered, that the district court erred in
(1) finding the City liable for negligence and (2) apportioning
the comparative fault of Timothy.

In Rachel’s cross-appeal, she asserts, by and through her
parents, that the district court erred in holding § 13-926(1)
was constitutional.

IV. STANDARD OF REVIEW

[1] In actions brought pursuant to the PSTCA, the factual
findings of the trial court will not be disturbed on appeal unless
they are clearly wrong. When determining the sufficiency of
the evidence to sustain the trial court’s judgment, it must be
considered in the light most favorable to the successful party;
every controverted fact must be resolved in favor of such party,
and it is entitled to the benefit of every inference that can be
deduced from the evidence.®

3 Staley v. City of Omaha, 271 Neb. 543, 713 N.W.2d 457 (2006).

 Ginapp v. City of Bellevue, 282 Neb. 1027, 809 N.W.2d 487 (2012);
Stonacek v. City of Lincoln, 279 Neb. 869, 782 N.W.2d 900 (2010).
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[2] Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.’

[3] Whether a statute is constitutional is a question of law;
accordingly, we are obligated to reach a conclusion indepen-
dent of the decision reached by the court below.?

[4] While the amount of damages presents a question of fact,
the proper measure of damages presents a question of law.’

V. ANALYSIS

1. DETERMINATION OF LIABILITY

[5] The City contends that the district court erred in finding it
liable. Subject to certain exceptions, “in all suits brought under
the [PSTCA] the political subdivision shall be liable in the
same manner and to the same extent as a private individual.”!
Thus, a negligence action brought under the PSTCA has the
same elements as a negligence action against an individual,
i.e., duty, breach of duty, causation, and damages."

[6] This is a premises liability case, as the City owns
Memorial Park, the tree struck by the sled was a condition
on the premises, and Timothy, Rachel, and Chelsea were law-
ful visitors to the park when the accident occurred.'”> We have
recognized that an owner or occupier is liable for injury to a
lawful visitor resulting from a condition on the owner or occu-
pier’s premises if the lawful visitor proves:

(1) the owner or occupier either created the condition,
knew of the condition, or by the exercise of reasonable
care would have discovered the condition; (2) the owner

" American Amusements Co. v. Nebraska Dept. of Rev., 282 Neb. 908, 807
N.W.2d 492 (2011); State v. State Code Agencies Teachers Assn., 280 Neb.
459, 788 N.W.2d 238 (2010).

8 See, Sarpy Cty. Farm Bureau v. Learning Community, 283 Neb. 212, 808
N.W.2d 598 (2012); Kiplinger v. Nebraska Dept. of Nat. Resources, 282
Neb. 237, 803 N.W.2d 28 (2011).

° Tolliver v. Visiting Nurse Assn., 278 Neb. 532, 771 N.W.2d 908 (2009).
10°§ 13-908.

11" See, Cerny v. Cedar Bluffs Jr./Sr. Pub. Sch., 262 Neb. 66, 628 N.W.2d 697
(2001); Drake v. Drake, 260 Neb. 530, 618 N.W.2d 650 (2000).

12 See Aguallo v. City of Scottsbluff, 267 Neb. 801, 678 N.W.2d 82 (2004).



CONNELLY v. CITY OF OMAHA 141
Cite as 284 Neb. 131

or occupier should have realized the condition involved
an unreasonable risk of harm to the lawful visitor; (3)
the owner or occupier should have expected that a lawful
visitor such as the plaintiff either (a) would not discover
or realize the danger or (b) would fail to protect himself
or herself against the danger; (4) the owner or occupier
failed to use reasonable care to protect the lawful visitor
against the danger; and (5) the condition was a proximate
cause of damage to the lawful visitor.!*

The City contends that the evidence at trial did not support the

second and third elements.

(a) City’s Realization of Risk

Evidence showed that at the time of the accident, the City
knew the area of the park where the accident occurred was used
by the public for sledding and knew there had been prior sled-
ding accidents involving trees. Before planting the tree which
Rachel and Chelsea’s sled struck, the City was aware of public
sentiment that new plantings should be avoided in the area of
the park used for sledding. Indeed, the City had made that a
goal of the project. After the crab apple trees were planted
on the southeast slope, Pierce, the city forester, recommended
that they be removed. One of the reasons for his recommenda-
tion was that the trees presented a hazard to sledders. And 12
days before the Connelly accident, a sled with two children
on it struck one of the crab apple trees. Viewing this evidence
in a light most favorable to the Connellys, as our standard of
review requires, the district court did not err in finding that the
City should have realized the crab apple trees posed an unrea-
sonable risk of harm to sledders.

(b) Lawful Visitors’ Realization of Risk
The City argues the evidence failed to show that it should
have expected that lawful visitors such as the Connellys would
either not discover or realize the danger posed by the crab
apple trees or would fail to protect themselves against the

13 1d. at 807, 678 N.W.2d at 89, citing Herrera v. Fleming Cos., 265 Neb.
118, 655 N.W.2d 378 (2003).
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danger. Succinctly stated, the City’s position is that the “open
and obvious tree did not present an unreasonable risk of harm
to sledders who should [have] discover[ed] it, realize[d] the
danger, and [gone] elsewhere.”!*
[7] Generally, when the danger posed by a condition is
open and obvious, the owner or occupier is not liable for harm
caused by the condition.”” But the Restatement (Second) of
Torts § 343A.,'° which we have adopted, states that despite this
general rule, the landowner may be liable if the landowner
“should anticipate the harm despite such knowledge or obvi-
ousness.” Thus, a determination that a danger is “open and
obvious” does not end the analysis; a court must also determine
whether the landowner should have anticipated that persons
using the premises would fail to protect themselves, despite
the open and obvious risk."” Reason to anticipate harm from an
open and obvious danger
may arise, for example, where the possessor has reason
to expect that the invitee’s attention may be distracted, so
that he will not discover what is obvious, or will forget
what he has discovered, or fail to protect himself against
it. Such reason may also arise where the possessor has
reason to expect that the invitee will proceed to encounter
the known or obvious danger because to a reasonable man
in his position the advantages of doing so would outweigh
the apparent risk.'s

Also pertinent to our analysis is another portion of the

Restatement commentary, which provides:
There is . . . a special reason for the possessor to antici-
pate harm where the possessor is . . . the government, or

14 Reply brief for appellant in case No. S-10-879 at 5 (emphasis omitted).

S Aguallo, supra note 12; Tichenor v. Lohaus, 212 Neb. 218, 322 N.W.2d
629 (1982).

16 Restatement (Second) of Torts § 343A(1) at 218 (1965). See, Agualio,
supra note 12; Burns v. Veterans of Foreign Wars, 231 Neb. 844, 438
N.W.2d 485 (1989).

7 Aguallo, supra note 12; Burns, supra note 16. See, also, Restatement,
supra note 16, comment f.

18 Restatement, supra note 16, comment f. at 220.
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a government agency, which maintains land upon which
the public are invited and entitled to enter as a matter of
public right. Such defendants may reasonably expect the
public, in the course of the entry and use to which they
are entitled, to proceed to encounter some known or obvi-
ous dangers which are not unduly extreme, rather than to
forego [sic] the right.

Even such defendants, however, may reasonably
assume that members of the public will not be harmed
by known or obvious dangers which are not extreme, and
which any reasonable person exercising ordinary atten-
tion, perception, and intelligence could be expected to
avoid. This is true particularly where a reasonable alter-
native way is open to the visitor, known or obvious to
him, and safe."”

The district court concluded that “regardless of whether
the crab apple tree was an open and obvious danger, the City
should have anticipated a plaintiff, such as the Connelly’s [sic]
‘would fail to protect himself or herself against the danger.””
The court reasoned that the City was a “government agency
maintaining land upon which the Connelly’s [sic] were entitled
to enter as a matter of public right” and that it should have
anticipated that persons sledding in the park “would fail to
protect themselves, because they may be distracted by the other
people and activities involved with the sledding.”

The City argues that the court should not have included the
“distraction” argument in its rationale, because there was no
evidence that Rachel and Chelsea were actually distracted at the
time of the accident. This argument has merit. We agree with
the reasoning of an Illinois appellate court that “in order for the
distraction exception to apply, it must have been foreseeable
that [the] plaintiff would become distracted and there must be
evidence that [the] plaintiff actually became distracted.”®

But we agree with the district court’s alternative reasoning
that as a governmental entity operating a park that was open

1 Id., comment g. at 221-22.

20 Belluomini v. Stratford Green Condominium, 346 Ill. App. 3d 687, 695,
805 N.E.2d 701, 708, 282 I1l. Dec. 82, 89 (2004) (emphasis in original).
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to the public and commonly used for sledding, the City should
have expected the public to encounter some dangers which
were not unduly extreme, rather than forgo the right to use
the park for sledding. The danger posed by the tree was based
on its position along one side of the sledding slope. The tree
did not present an unduly extreme danger, as evidenced by the
fact that Slaven did not appreciate the danger when she deter-
mined the location for the tree, or even after Pierce suggested
that it be removed because of its proximity to the sledding
area. Viewing the evidence in a light most favorable to the
Connellys, as our standard of review requires, we conclude
that the district court did not err in finding that the City should
have expected that lawful visitors such as the Connellys would
fail to protect themselves against the danger posed by the crab
apple trees.

2. COMPARATIVE FAULT APPORTIONMENT

The City makes two arguments with respect to the district
court’s determination of Timothy’s comparative fault. First,
although it makes no specific assignment of error on this
point, the City contends that the daughters’ claims “must be
reduced by Timothy’s negligence.””' The district court, relying
upon long-established precedent of this court,”> determined as
a matter of law that Timothy’s fault could not be imputed to
either Rachel or Chelsea so as to reduce each of their recov-
eries. This determination was correct, and to the extent that
the City’s argument to the contrary was preserved, it is with-
out merit.

The City also argues that in the parents’ separate action, the
district court erred in determining that Timothy bore 25 percent
of the fault for the accident, when compared to the negligence
of the City. It argues that Timothy’s negligence “exceeds the
blameworthiness of the City’s conduct” and should therefore
bar recovery on the parents’ claims.

2! Brief for appellant in case No. S-10-879 at 33.

22 See, Worth v. Kolbeck, 273 Neb. 163, 728 N.W.2d 282 (2007); Wilson v.
Thayer County Agricultural Society, 115 Neb. 579, 213 N.W. 966 (1927).

2 Brief for appellant in case No. S-10-880 at 31.
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Under Nebraska’s comparative fault statutes,

[a]ny contributory negligence chargeable to the claim-
ant shall diminish proportionately the amount awarded
as damages for an injury attributable to the claimant’s
contributory negligence but shall not bar recovery, except
that if the contributory negligence of the claimant is
equal to or greater than the total negligence of all persons
against whom recovery is sought, the claimant shall be
totally barred from recovery.?

[8,9] This court has recognized that “a plaintiff is con-
tributorily negligent if (1) she or he fails to protect herself or
himself from injury, (2) her or his conduct concurs and coop-
erates with the defendant’s actionable negligence, and (3) her
or his conduct contributes to her or his injuries as a proximate
cause.”” Because the purpose of comparative negligence

is to allow triers of fact to compare relative negligence
and to apportion damages on that basis, the determination
of apportionment is solely a matter for the fact finder, and
its action in this respect will not be disturbed on appeal
if it is supported by credible evidence and bears a reason-
able relationship to the respective elements of negligence
proved at trial.*

We conclude that there is credible evidence, as summarized
above, to support the district court’s apportionment of fault
and that the apportionment bears a reasonable relationship
to the respective elements of negligence proved at trial. The
City, as the owner of a public park historically used for sled-
ding, knew that the crab apple trees posed a risk to those who
used the park for sledding, yet took no action to decrease or
eliminate the risk. The record reflects that the district court
carefully considered the City’s factual arguments regarding
Timothy’s comparative responsibility for the accident, but
determined that it was significantly less than that of the City.
Under our deferential standard of review, we cannot conclude

24 Neb. Rev. Stat. § 25-21,185.09 (Reissue 2008).
% Baldwin v. City of Omaha, 259 Neb. 1, 12, 607 N.W.2d 841, 850 (2000).
2 Id. at 18, 607 N.W.2d at 853.
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the district court erred in its apportionment of compara-
tive fault.

3. MEASURE OF DAMAGES FOR
IN-HoME NURSING CARE

[10] A person who suffers injury as a result of the negli-
gence of another “is entitled to recover for the reasonable value
of medical care and expenses incurred for the treatment of the
injuries.”” The City concedes that this element of damage may
include services provided in the home of the injured party. But
it takes issue with the manner in which the district court valued
the nursing services which Kelly provides to Rachel.

The district court found the proper measure of damages was
the replacement cost of the services, which it assessed at $20
per hour based upon expert testimony regarding the average
charges of Omaha businesses which provide in-home health
care. The City contends this measure of damages results in a
windfall, because it gives the parents “the same profit, over-
head, and other elements of pricing that a business would
include in its charges.”” The City argues that the services
should have been valued in the range of $7.50 and $12.50 per
hour, representing the compensation that a home health aide
employed by an agency would receive for providing in-home
services. In rejecting this argument, the district court rea-
soned that its concern was “not that the Parents may receive a
windfall but that the City not avoid liability for its negligence
merely because a mother and father chose to care for their
child themselves.”

The evidence supports a reasonable inference that if Kelly
were unable or unwilling to provide the in-home nursing serv-
ices which Rachel requires, she and Timothy would have been
required to contract with a commercial provider of such serv-
ices at a cost to them of $20 per hour. Their expert testified
that this was “the only option,” due to certain requirements
applicable to in-home health care providers. We conclude that

2T Steinauer v. Sarpy County, 217 Neb. 830, 843, 353 N.W.2d 715, 724
(1984), citing Stanek v. Swierczek, 209 Neb. 357, 307 N.W.2d 807 (1981).

28 Brief for appellant in case No. S-10-880 at 45.
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the district court did not err in finding that the reasonable value
of the services provided to Rachel by her parents was $20
per hour.

4. Damace Capr

All parties assign error with respect to the district court’s
disposition of issues pertaining to § 13-926, which limits the
amount recoverable under the PSTCA to “(1) One million dol-
lars for any person for any number of claims arising out of a
single occurrence; and (2) Five million dollars for all claims
arising out of a single occurrence.” Rachel contends the dis-
trict court erred in rejecting her claim that the cap unconsti-
tutionally deprives her of a substantive due process right to
compensation for proven economic damages. The City argues
the district court erred in rejecting its argument that all claims
resulting from Rachel’s injury were subject to a single cap of
$1 million.

(a) Constitutionality: Substantive
Due Process

[11-14] We consider Rachel’s constitutional challenge within
the framework of well-established legal principles. A statute
is presumed to be constitutional, and all reasonable doubts
are resolved in favor of its constitutionality.” The burden of
establishing the unconstitutionality of a statute is on the one
attacking its validity.”® The unconstitutionality of a statute must
be clearly established before it will be declared void.’! The
Nebraska Legislature is presumed to have acted within its con-
stitutional power despite that, in practice, its laws may result in
some inequality.*

[15-17] The Due Process Clauses of both the federal and
the state Constitutions forbid the government from infringing
upon a fundamental liberty interest, no matter what process is

2 Sarpy Cty. Farm Bureau, supra note 8; Kiplinger, supra note 8.
0 d.

3.

32 See Staley, supra note 5.
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provided, unless the infringement is narrowly tailored to serve
a compelling state interest.> “Substantive due process relates
to the content of the statute specifying when a right can be lost
or impaired.”* “When a fundamental right or suspect classifi-
cation is not involved in the legislation, the legislative act is a
valid exercise of the police power if the act is rationally related
to a legitimate state interest.”*

We upheld the constitutionality of the damage cap established
by § 13-926 in Staley.’® In rejecting a substantive due process
challenge, we reasoned that the cap did not involve a funda-
mental right or a suspect classification and “the Legislature had
a rational basis for limiting the amount of damages recoverable
in claims under the [PSTCA].”¥ We noted that the damage cap
was enacted “because of legislative concern regarding the cost
and availability of liability insurance for political subdivisions,
and the perceived need of the state to protect the fiscal stability
of its political subdivisions.”*

Rachel attempts to distinguish Staley, arguing that the dam-
age cap as applied in that case deprived the plaintiff of only
4 percent of his proven economic damages, whereas Rachel
is deprived of more than 75 percent of her proven economic
damages by application of § 13-926(1). Rachel argues that this
case affects her fundamental rights because “[c]ompensating
negligently injured individuals for economic damages— which,
unlike noneconomic damages, can be fully compensated by
the payment of money—is the fundamental motivating pur-
pose of our tort system.”* But this argument overlooks the
context in which these claims are asserted. An injured party

3 Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739
N.W.2d 742 (2007).

3% Staley, supra note 5, 271 Neb. at 555, 713 N.W.2d at 469, citing In re
Adoption of Baby Girl H., 262 Neb. 775, 635 N.W.2d 256 (2001).

3 1d., citing State v. Champoux, 252 Neb. 769, 566 N.W.2d 763 (1997).
3 Staley, supra note 5.

3 Id. at 555, 713 N.W.2d at 470.

3 Id. at 554, 713 N.W.2d at 469.

39 Brief for appellees in case No. S-10-879 at 48.
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has no fundamental right to a tort recovery against a politi-
cal subdivision. In the absence of legislation, all such claims
are barred by sovereign immunity. The PSTCA eliminates, in
part, the traditional immunity of political subdivisions for the
negligent acts of their employees.*” But we have characterized
this as a “limited waiver,” because certain types of tort claims
are exempt from its operation.*! Because the right of an injured
party to recover in tort against a political subdivision exists
solely as a matter of legislative grace, it cannot be considered
a fundamental right.

[18] And we are not persuaded by Rachel’s argument
that the Legislature lacked a rational basis for including
Omaha with all other political subdivisions to which § 13-926
applies. They contend that the Legislature’s concerns regard-
ing insurability and fiscal stability of political subdivisions
which led to the enactment of the damage cap do not apply
to Omaha, due to its size and ability to self-insure. But that
is a determination best left to a legislative body, not a court.
As we said in Staley, courts will not independently review
“the factual basis on which a legislature justified a statute,
nor will a court independently review the wisdom of a stat-
ute. Instead, courts inquire whether the legislature reasonably
could conceive to be true the facts on which the challenged
statute was based.”* The PSTCA creates a single class of tort-
feasors, consisting of all political subdivisions.** The scope of
§ 13-926 is consistent with that scheme. We will not second-
guess the decision of the Legislature to treat the City in the
same manner as all other political subdivisions with respect to
capping damages recoverable under the PSTCA. We conclude,
as we did in Staley, that the Legislature had a rational basis
for enacting § 13-926. Rachel’s substantive due process chal-
lenge is without merit.

" Doe v. Omaha Pub. Sch. Dist., 273 Neb. 79, 727 N.W.2d 447 (2007).

4 Britton v. City of Crawford, 282 Neb. 374, 380, 803 N.W.2d 508, 514
(2011), citing Stonacek, supra note 6.

42 Staley, supra note 5,271 Neb. at 554, 713 N.W.2d at 469.
BId.; Campbell v. City of Lincoln, 195 Neb. 703, 240 N.W.2d 339 (1976).
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(b) Statutory Interpretation:
Number of Caps

[19] The City contends that the district court erred in deter-
mining that Rachel’s injuries triggered three separate damage
caps—one for Rachel and one for each of her parents. It argues
that the parents’ claims are “derivative” and “must logically
be subsumed” in the $1 million cap applicable to Rachel’s
tort claim.** This argument requires us to interpret § 13-926.
Statutory language is to be given its plain and ordinary mean-
ing, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.®

[20,21] Under Nebraska law, injury to a minor results in
two causes of action—one on behalf of the minor and the
other on behalf of the minor’s parent.* The minor’s claim
is based on damages caused by the personal or bodily injury
sustained by the minor, while the claim of a parent is based
on the loss of services during minority and the necessary
expenses of treatment for the injured child.*” The cause or
right of action of parents is distinct from the cause of action
of their child.*® Thus, from Rachel’s significant injuries, two
separate causes of action arose—one in favor of Rachel and
the other in favor of her parents for loss or damage sustained
on account of Rachel’s injury. The issue presented here is
whether all of these claims are subject to a single damage cap
of $1 million.

(i) Parents Entitled to Cap Separate
From That of Rachel
In support of the City’s argument that the parents’ claims
are subsumed within Rachel’s claim and therefore are subject
to a single damage cap, the City relies on City of Austin v.

4 Brief for appellant in case No. S-10-880 at 41.

45 American Amusements Co., supra note 7; Skaggs v. Nebraska State Patrol,
282 Neb. 154, 804 N.W.2d 611 (2011).

4 Macku v. Drackett Products Co., 216 Neb. 176, 343 N.W.2d 58 (1984).
1d.
B Id.
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Cooksey.® In that wrongful death case, several heirs asserted
claims against a city under the Texas Tort Claims Act, which
limited liability “‘to $100,000 per person and $300,000 for any
single occurrence for bodily injury or death.”””> The issue pre-
sented was whether the statutory phrase “per person” referred
to the injured person, or a person asserting a claim as a result
of an injury to someone else. In concluding that it meant the
former, the court noted that under insurance law, phrases such
as “per person” or “each person” refer to the person injured,
and further noted that “[t]his is especially true in cases in
which the words of limitation refer to ‘bodily injury’ as they do
in the Texas Tort Claims Act.”!
We do not find the reasoning of Cooksey persuasive in this
case, because of differences in the language used in the Texas
and Nebraska statutes. As we have noted, § 13-926 limits dam-
ages under the PSTCA to “[o]ne million dollars for any person
for any number of claims arising out of a single occurrence.”
The term “person” necessarily refers to a person asserting a
tort claim, as the PSTCA provides “the exclusive means” by
which a person may maintain a “tort claim . . . against a politi-
cal subdivision.”” The PSTCA defines a “[t]ort claim” as
any claim against a political subdivision for money only
... on account of personal injury or death, caused by the
negligent or wrongful act or omission of any employee of
the political subdivision, while acting within the scope of
his or her office or employment, under circumstances in
which the political subdivision, if a private person, would
be liable to the claimant for such damage, loss, injury,
or death.”

Based on this definition, a party may recover up to the statutory

limit of $1 million if the party is “any person” asserting “any

4 City of Austin v. Cooksey, 570 S.W.2d 386 (Tex. 1978).
0 Id. at 387, quoting Tex. Rev. Civ. Stat. Ann. art. 6252-19, § 3 (West 1970).
St Id. at 388.

2 Geddes v. York County, 273 Neb. 271, 275, 729 N.W.2d 661, 665 (2007).
See, Jessen v. Malhotra, 266 Neb. 393, 665 N.W.2d 586 (2003); Keller v.
Tavarone, 265 Neb. 236, 655 N.W.2d 899 (2003); § 13-902.

53§ 13-903(4).
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claim . . . on account of personal injury.” The U.S. Supreme
Court has recognized that “[t]he words ‘any claim against the
United States . . . on account of personal injury’ . . . are broad
words in common usage” and “are not words of art.”>* This
court has also determined that a claim for contribution against
a joint tort-feasor constituted a “[t]ort claim” within the mean-
ing of Neb. Rev. Stat. § 81-8,210(4) (Cum. Supp. 2010), which
is the State Tort Claims Act equivalent to § 13-903(4).5 Thus,
one need not suffer bodily injury to assert a tort claim under
§ 13-903(4).

Other courts have interpreted damage cap statutes similar
to § 13-926 as providing a cap for the claims of an injured
minor and a separate cap for his or her parents’ claims. In
Independent School Dist. I-29 v. Crawford *® parents of a child
injured in a school bus accident asserted in a single action both
the child’s personal injury claim and their claim for medical
expenses. An Oklahoma statute provided that the liability of
a political subdivision “‘shall not exceed . . . Fifty Thousand
Dollars (50,000.00) to any claimant for all other claims aris-
ing out of a single accident or occurrence.””” The court
noted that under Oklahoma law, a “parent’s right of action for
consequential damages based on loss of services and on the
expenses incurred as a result of the child’s injury is distinct
from the child’s right of action for his or her own injuries.”®
Accordingly, the court concluded that the parents and the child
were separate “claimants” within the meaning of the damage
cap provision and could recover a maximum of $100,000 from
the school district.”

3 United States v. Yellow Cab Co., 340 U.S. 543, 548,71 S. Ct. 399, 95 L.
Ed. 523 (1951) (emphasis in original).

55 See Northland Ins. Co. v. State, 242 Neb. 10, 492 N.W.2d 866 (1992).

% Independent School Dist. I-29 v. Crawford, 688 P.2d 1291 (Okla. 1984)
(superseded by statute as stated in Carlson v. City of Broken Arrow, 844
P.2d 152 (Okla. 1992)).

7 Id. at 1293, quoting Okla. Stat. tit. 51, § 154 (Supp. 1979) (emphasis
omitted).

B Id. at 1293-94.
¥ Id. at 1294.
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Other courts have similarly held that persons having separate
and distinct claims arising from a single occurrence are entitled
to separate statutory damage caps. In Faber v. Roelofs, a
Minnesota statute limited a municipality’s liability to “*$25,000
when the claim is one for death by wrongful act or omission
and $50,000 to any claimant in any other case.””® The court
held that under this statute, an injured minor and his father
were separate claimants, each entitled to recover up to $50,000,
because the father’s action was separate and distinct from that
of the minor. In Schwartz v. Milwaukee,*> the court held that
under a statute which limited “‘[t]he amount recoverable by
any person for any damages’” to $25,000, a husband’s claim
for loss of consortium was separate and distinct from his wife’s
personal injury claim, and that each was therefore entitled to
recover up to $25,000. And in State, Bd. of Regents v. Yant,**
the court held that because the claim of an injured minor child
was separate and distinct from his mother’s claim for medical
expenses incurred as a result of his injury, each was entitled
to recover up to $50,000 under a statute which limited the
state’s liability to $50,000 on “‘a claim or a judgment by any
one person.’”

The City would have us read § 13-926(1) to limit its liabil-
ity to $1 million for all claims arising from a single bodily
injury. The Legislature could have written the statute that
way, but it did not. Instead, it imposed the $1 million cap on
“any person for any number of claims arising out of a single
occurrence.”® Rachel and her parents are separate persons
under § 13-926(1), as the parents’ claims are separate and dis-
tinct from Rachel’s claim. Therefore, Rachel’s claim and her
parents’ claims are subject to separate damage caps.

% Faber v. Roelofs, 298 Minn. 16, 212 N.W.2d 856 (1973).

1 Id. at 24, 212 N.W.2d at 861, quoting Minn. Stat. Ann. § 466.04(1)(a)
(West 1963).

2 Schwartz v. Milwaukee, 54 Wis. 2d 286, 288, 195 N.W.2d 480, 482 (1972).
8 State, Bd. of Regents v. Yant, 360 So. 2d 99, 100 (Fla. App. 1978).
4§ 13-926(1) (emphasis supplied).
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(ii) Claims of Parents Subject to
Single $1 Million Cap

[22,23] We must next determine whether Kelly and Timothy
are each entitled to recover up to $1 million for their claims
against the City under § 13-926(1), or whether their combined
claims are subject to a single $1 million cap. In response to
our order for supplemental briefing on this issue, the Connellys
briefed the substantive issue but also argued that it was not
preserved for appeal. In the City’s opening brief, it argued that
the district court erred in determining that “the damages limit
in the [PSTCA] allows the maximum recovery not just for
Rachel, who suffered personal injury, but also for each of her
parents who only incurred damages derivatively through their
daughter.”*> We acknowledge that this argument does not focus
squarely on the question of whether the claims of each parent
are subject to a separate damage cap in the event that they are
not subsumed within the cap applicable to Rachel’s claim. But
the City’s assignment of error and argument did raise the issue
of whether all claims related to Rachel’s injury are subject to a
single cap, as the City contends, or multiple caps, as the district
court held. In order to provide a meaningful resolution of this
question of law, we conclude that it is necessary to determine
whether the parents’ claims are subject to one or two caps. For
that reason, we requested supplemental briefing on this issue. To
the extent that it was not pres