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No. S-09-1309: Estate of Teague v. Crossroads Co-op. Assn.
Reversed and remanded with directions to dismiss. Miller-Lerman, J.
Wright, J., not participating in the decision.
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No. S-10-885: State v. Dixon. Dismissed. Connolly, J. Wright, J.,
not participating.
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No. S-11-270: State v. Sing. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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review denied on December 14, 2011.

(xxiii)



XX1V PETITIONS FOR FURTHER REVIEW

Nos. A-10-817, A-10-818: WOW Life Ins. Soc. v. Douglas Cty.
Bd. of Equal. Petitions of appellant for further review denied on
August 31, 2011.

No. A-10-862: In re Interest of Arthur L. Petition of appellant
for further review denied on December 14, 2011.

No. A-10-889: Smith v. Smith. Petitions of appellant for further
review denied on August 24, 2011.
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lant for further review denied on August 31, 2011.
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No. A-10-971: Senstock v. Senstock. Petition of appellant for fur-
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No. A-10-1084: In re Interest of Kristion T. et al. Petition
of appellant for further review denied on September 14, 2011, as
untimely. See, § 2-102(F)(1); Neb. Rev. Stat. § 24-1107 (Reissue
2008); Robertson v. Rose, 270 Neb. 466, 704 N.W.2d 227 (2005).

No. A-10-1085: State v. Segura. Petition of appellant for further
review denied on November 9, 2011.
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§ 2-102(F)(1).

No. A-10-1125: Hurlbut v. Bock. Petition of appellant for further
review denied on October 26, 2011.

No. A-10-1134: State v. Greuter. Petition of appellant for further
review denied on October 12, 2011.

No. A-10-1138: In re Guardianship & Conservatorship of
Elvera K. Petition of appellant for further review denied on October
12, 2011.

No. A-10-1144: Gonzalez v. Husker Concrete. Petition of appel-
lee for further review denied on November 23, 2011.

No. A-10-1159: In re Interest of Arlayha W. et al. Petition of
appellant for further review denied on October 26, 2011.

No. A-10-1165: Stacy v. Great Lakes Agri MKktg. Petition of
appellant for further review denied on December 14, 2011.

No. A-10-1174: Hendrix v. Sivick, 19 Neb. App. 140 (2011).
Petition of appellant for further review denied on September 28,
2011.

No. A-10-1188: State v. Dillon. Petition of appellant for further
review denied on August 24, 2011.

No. A-10-1197: State v. Glassco. Petition of appellant for further
review denied on October 26, 2011.

No. A-10-1199: State v. Polen. Petition of appellant for further
review denied on August 24, 2011.

No. A-10-1200: State v. McBride, 19 Neb. App. 277 (2011).
Petition of appellant for further review denied on December 14,
2011.

No. A-10-1208: State v. Mortensen, 19 Neb. App. 220 (2011).
Petition of appellant for further review denied on December 14,
2011.

No. A-10-1237: In re Interest of Jesse S. Petition of appellant for
further review denied on October 26, 2011.

No. A-10-1239: Lash v. City Nat. Investment Ltd. Partnership.
Petition of appellant for further review denied on December 14,
2011.

No. A-11-012: State v. Dhalk. Petition of appellant for further
review denied on October 26, 2011.

No. A-11-019: State v. Tucker. Petition of appellant for further
review denied on November 23, 2011.

No. A-11-025: Legge v. AC Lightning Protection Co. Petition of
appellant for further review denied on November 16, 2011.
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No. A-11-028: In re Interest of Trevon M. et al. Petition of
appellant for further review denied on November 16, 2011.

No. A-11-037: State on behalf of Aunre T. v. Henry P. Petition
of appellant for further review denied on October 26, 2011.

No. A-11-044: Krupicka v. Village of Dorchester, 19 Neb.
App. 242 (2011). Petition of appellant for further review denied on
November 30, 2011.

No. A-11-053: US Bank v. Young. Petition of appellant for further
review denied on October 12, 2011.

No. A-11-075: In re Interest of Jeffrey P. Petition of appellant
for further review denied on September 28, 2011.

No. A-11-078: State v. Johnson. Petition of appellant for further
review denied on August 24, 2011.

No. A-11-104: State v. Fletcher. Petition of appellant for further
review denied on December 14, 2011. See State v. Haas, 279 Neb.
812, 782 N.W.2d 584 (2010).

No. A-11-106: State on behalf of Paulson v. Paulson. Petition of
appellee for further review denied on September 28, 2011.

No. A-11-126: State v. Bredemeier. Petition of appellant for fur-
ther review denied on December 14, 2011.

No. A-11-134: Landaverde v. Swift Beef Co. Petition of appellant
for further review denied on October 12, 2011.

No. A-11-152: State v. Watson. Petition of appellant for further
review denied on November 9, 2011.

No. A-11-161: State v. Guandong. Petition of appellant for fur-
ther review denied on August 31, 2011.

No. A-11-172: In re Interest of Mia V. Petition of appellant for
further review denied on November 9, 2011.

No. S-11-182: Engler v. Accountability & Disclosure Comm.
Petition of appellant for further review sustained on November 30,
2011.

No. A-11-184: Obrecht v. Hansen. Petition of appellant for
further review overruled on December 23, 2011, as premature. See
§ 2-102(F)(1).

No. A-11-185: Martinez v. Excel Corporation. Petition of appel-
lant for further review denied on December 14, 2011.

No. A-11-187: State v. Wells. Petition of appellant for further
review denied on October 12, 2011.

No. A-11-197: State v. Billups. Petition of appellant for further
review denied on October 12, 2011.

No. A-11-198: State v. Manning. Petition of appellant for further
review denied on September 21, 2011.
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No. A-11-201: State v. Harper. Petition of appellant for further
review denied on August 24, 2011.

No. A-11-241: Brundo v. Claus. Petition of appellant for further
review denied on August 24, 2011.

No. A-11-261: DeLeon v. Reinke Mfg. Co. Petition of appellant
for further review dismissed on September 20, 2011, as premature.

No. A-11-261: DeLeon v. Reinke Mfg. Co. Petition of appellant
for further review denied on November 23, 2011.

No. A-11-268: State v. Martin. Petition of appellant for further
review denied on December 14, 2011.

No. A-11-272: Obermiller v. Neth. Petition of appellant for fur-
ther review denied on November 23, 2011.

No. A-11-315: State v. Lako. Petition of appellant for further
review denied on September 14, 2011.

No. A-11-332: Carney v. Leypoldt. Petition of appellant for fur-
ther review denied on September 14, 2011.

No. A-11-339: State v. Gordon. Petition of appellant for further
review denied on December 14, 2011.

No. A-11-344: State v. J.M. Petition of appellant for further
review denied on December 14, 2011.

Nos. S-11-352 through S-11-355: Strode v. Saunders Cty. Bd.
of Equal. Petitions of appellants for further review sustained on
November 9, 2011.

No. A-11-401: State v. Castonguay. Petition of appellant for fur-
ther review denied on October 12, 2011.

No. A-11-440: Hatch v. BryanLGH Medical Center East. Petition
of appellant for further review denied on December 21, 2011.

No. A-11-457: State v. Candler. Petition of appellant for further
review denied on December 21, 2011.

No. A-11-458: State v. Smith. Petition of appellant for further
review denied on September 14, 2011.

No. A-11-503: Hillard v. Sorenson. Petition of appellant for fur-
ther review denied on September 21, 2011.

No. A-11-554: State v. Billups. Petition of appellant for further
review denied on December 14, 2011.

No. A-11-589: Doe v. Health & Human Servs. Petition of appel-
lant for further review denied on October 26, 2011.

No. A-11-596: State v. Simpkins. Petition of appellant for further
review denied on November 9, 2011.

No. A-11-640: State v. Livingston. Petition of appellant for fur-
ther review denied on December 21, 2011.






Nebraska Supreme Court

In Memoriam

CHIEF JusTicE WILLIAM C. HASTINGS

Nebraska Supreme Court Courtroom
State Capitol
Lincoln, Nebraska
December 9, 2011
1:30 p.m.



Proceedings before:
SUPREME COURT
Chief Justice Michael G. Heavican
Justice John F. Wright
Justice William M. Connolly
Justice John M. Gerrard
Justice Kenneth C. Stephan
Justice Michael McCormack
Justice Lindsey Miller-Lerman



CHIEF JUsTICE WILLIAM C. HASTINGS






Proceedings

CHIEF JUSTICE HEAVICAN: Good afternoon and wel-
come to everyone this afternoon. The Nebraska Supreme Court
is meeting in special session on this 9" day of December, 2011,
to honor the life and memory of former Supreme Court Chief
Justice, William C. Hastings, and to note his many contribu-
tions to the legal profession.

I would like to start this afternoon by introducing my col-
leagues here on the bench. To my immediate right is Justice
John Wright from Scottsbluff, and we would like to give him
a special welcome being back with us today. To his right is
Justice John Gerrard of Norfolk. And to Justice Gerrard’s
right is Justice Michael McCormack of Omaha. To my imme-
diate left is Justice William Connolly of Hastings, and to his
left is Justice Kenneth Stephan from here in Lincoln. And
to Justice Stephan’s left is Justice Lindsey Miller-Lerman
of Omabha.

The Court further acknowledges the presence of the Hastings
family here today and I’'m going to ask you to please stand, if
you would, when I call your name. And first up, of course, is
Chief Justice Hastings’ wife, Julie. Thank you very much. And
the rest of the family can stand also. Present are Chief Justice
Hastings’ daughter Pam and her husband Jim Carrier. Their
son, Daniel, was unable to be here today because he is at basic
training for the Nebraska Army Guard in Fort Jackson, South
Carolina. We also have son and daughter-in-law Chuck and his
wife Jeanne Hastings of Hastings, their daughters Diane and
Beth and Diane’s husband Dustin were unable to be here today
because of work commitments. And finally, son Steve Hastings
is also with us here today. So, thank you very much all of the
Hastings family and you may be seated. We certainly appreci-
ate your presence here.

(xxxiii)
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I would also like to welcome and recognize former members
of the Nebraska Supreme Court and members of the Nebraska
Court of Appeals who are here with us today. Other members
of the judiciary and members of the bar and other guests, wel-
come to you all.

At this time, the Court recognizes Former Nebraska Supreme
Court Chief Justice C. Thomas White. Justice White is the
Chairman of the Supreme Court’s Memorial Committee and he
will now conduct the proceedings for us today.

Good afternoon, Mr. Chief Justice White.

CHIEF JUSTICE WHITE: Good morning, Your Honor. Good
afternoon, rather. May it please the Court, four speakers have
been arranged to honor the memory of Chief Justice Hastings.
The first of these speakers is the Honorable D. Nick Caporale,
former trial judge of the Fourth District in Omaha, Nebraska,
and Justice of this Supreme Court.

Judge Caporale.

JUSTICE CAPORALE: Good afternoon, Your Honors.
Ladies and gentlemen, members of the Hastings family, we
find ourselves assembled in a chamber that echoes the life of
one who contributed much to the jurisprudence of this state
and to the work and legacy of this Court. William Charles
Hastings, who preferred to be simply called Bill, spent almost
two thirds of his 89 years on this life serving the law and
half of that as a full-time jurist, an unusual accomplish-
ment indeed.

Justice Hastings had considered a variety of careers, as
a forest ranger, perhaps, as an engineer, or as a Navy man;
however, color blindness kept him from the Naval Academy,
and he returned to the interest he acquired in the law taking
courses in public speaking and debate at Newman Grove High
School. He entered the University of Nebraska. World War 11
intervened and he discharged his obligations to his country dur-
ing that conflict by serving as a fingerprint specialist with the
FBI and in the Army as well. Having discharged those duties,
he returned to law school and began his legal career with what
became known as Holland, Chambers, Dudgeon, and Hastings,
started that in 1948. While with the firm, he served from time
to time as a part-time county court judge. He remained with
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the firm until 1965 when he was appointed to the district
court bench by then-Governor Morrison where he served with
distinction and was appointed to this Court by then-Governor
Thone in 1979. In 1987, he was appointed Chief Justice by
then-Governor Orr, and he remained in that capacity until
retirement in 1995.

I would expect that if Justice Hastings were asked to isolate
what he perhaps thought to be his most significant professional
achievement, he would point to his leadership role, although he
would not characterize it as such, in the establishment of the
Nebraska Court of Appeals, which has demonstrated itself to
be a worthy servant of the rule of law in this state, and without
the existence of which the appellate process would take far
more time than reasonableness would allow.

Those few words tell us what Judge Hastings did. They do
not tell us who he was. And though others will address that
topic, I'd like to spend a moment or two reflecting on my rela-
tionship with Judge Hastings whom I first met as a trial lawyer
appearing before him as a trial judge. What I remember is that
I tried a couple cases before him, and that’s all I remember
about those cases. And that’s not a complaint. It’s a compli-
ment, because it means that the cases were tried without drama.
If T must be completely candid, 1 suppose it’s also possible I
don’t remember them because I lost them.

(Laughter.)

But, my later experiences with Judge Hastings convinced me
that they became forgettable because there was no drama.

What I learned in serving with Judge Hastings on this Court
is that he approached all issues, legal or administrative in
nature in the same calm, informed, deliberative way. It was
that style which earned him justly the reputation of doing what
needed to be done, when it needed to be done, in a fair and
compassionate way. It was that same style which earned him a
number of professional recognitions and awards including the
George Turner Award by the Nebraska State Bar Association
and the Herbert Harley Award presented by the American
Judicature Society.

In sum, the recurring echoes of Bill Hastings make this a
better chamber than it would be without them. Thank you.
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CHIEF JUSTICE HEAVICAN: Thank you, Justice
Caporale.

Chief Justice White.

CHIEF JUSTICE WHITE: The next speaker, Your Honor,
is Pam Carrier, a retired member of the bar of this Court and
Judge Hastings’ daughter.

CHIEF JUSTICE HEAVICAN: Thank you.

MS. CARRIER: May it please the Court, members of the
Court, past members of this Court, members of the Appellate
Court, judges, lawyers, staff and friends, my family and I
both present and those unable to attend extend our apprecia-
tion to you for your attendance today and for the Supreme
Court’s tradition to honor Court members after their death.
Such events and the memories and condolences from friends
and acquaintances since Dad’s death mean so much to all of
us, but would truly embarrass Dad. Dad said, “I’m just a guy
who’s up there on the bench because of circumstances. I hap-
pened to be at the right place at the right time.” As he said,
“In my life, I do not think I ever pointed to any of the things
that came my way. I did what I did because someone asked
me to.”

I remember Dad’s professional career for three major
changes that were made during his term on the Court, and
specifically as Chief Justice. Dad would never let me say they
were his ideas or that he was responsible for them occurring,
as he always reminded everyone that the Court was seven jus-
tices and none of them could do anything alone. However, I
firmly believe the Gender Fairness Task Force, the Alternative
Dispute Resolution system, and the Court of Appeals should be
known as his legacies to the Nebraska justice system. Yet these
changes occurred because Dad listened to people and respected
them and their ideas. He then worked collaboratively with oth-
ers to get these changes made. He worked well with the other
members of the Supreme Court, with the other judges in the
state judicial system, with the Legislature, with lawyers, and
with the community at large.

Asked why he had agreed to accept the position of Chief
Justice at the age of 66, he said he felt everyone had a duty
to give back to society if they were able to do so. That duty
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to return something to the community was the beacon leading
his professional life and one of his legacies to his children and
grandchildren and others around him.

In presenting a speech to the National Honor Society in
his hometown, he reminded them of the four elements of the
National Honor Society, leadership, scholarship, character,
and service. He commented on the first three elements and
then said, “The most important of all is service, for without
service, you’ve wasted the other three. Talents not shared are
not talents. Service is simply paying your dues for being a
member of society.” His service to his community included
president of the Junior Chamber of Commerce, president
of the Child Guidance Center, on the board of the Lincoln
Symphony, as well as serving as deacon, elder, trustee and
president of our church’s foundation. He was a life-long
member of the Masonic Lodge in Newman Grove, and active
in Scottish Rite in Lincoln where he participated in many
ceremonies over the years and was awarded the Honorary
33 Degree.

During his retirement years, he was on the State Retirement
Board and the Lincoln Parks and Recreation Board. He was
a strong financial supporter of the United Way and other
charitable community organizations throughout his life, again
believing that it was his duty to give back. I have been told
by persons who were on boards with him that he would listen
to everyone going back and forth on an issue for a while, and
then he would make a statement that clarified the issue for both
sides and often resolved any dispute. That, in my opinion, was
evidence of his wisdom and strength of character.

His devotion and participation in the church was not a duty
for him, but a faithful commitment. He was at church every
Sunday it was possible and was an active participant. I'm
always surprised at church when people remark to me that
he was always so nice to them despite the fact that he was
Chief Justice.

(Laughter.)

He always respected everyone no matter what their station
in life. He never felt that he was better than anyone else. My
brothers and I grew up assuming that was how everyone should
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act. As an adult, I now see how special Dad was in treating
everyone with equal respect. Dad was faithful in his prayers
right up to the end. He prayed every night, some of which were
repeated each night, but otherwise having a fresh conversation
with God each day.

Dad was proud of his hometown, Newman Grove, and
returned often to attend reunions and visit friends still there.
Again, in the speech he made to the National Honor Society,
he told the inductees to always play over their heads and that
would lead to their success. He said he used to play tennis in
his youth against older players. He said, “I usually got beat,
but every once in a while I won. I feel I became a better tennis
player by playing with tennis players better than 1.” He went
on, “Same thing on the bench. After 18 years of practicing law,
the opportunity to be a judge came up and I had a lot of doubts
about whether I had the ability to do it. That’s when I had this
concept of playing over my head come into it again. I thought,
well, if T play over my head, maybe I can make it, and I’ve
been doing that ever since.” When asked to be Chief Justice,
he said, “I knew I was going to be—have to play over my head
again,” and he did, and I believe he won.

In spite of Dad’s professional and community obligations,
family was always his priority. My mother, Julie, and Dad
were married for 63 years and had a true partnership in every-
thing they did. Dad would be the first one to give Mom full
credit for his successes. She was beside him and encouraged
him all along the way. I am especially grateful for the oppor-
tunities that they had to travel in attending the chief justices
conferences, that twice a year for over eight years they were
able to travel to wonderful places with all their activities and
arrangements planned for them. Planning and traveling was
not something Dad enjoyed, but Mother did, and so with these
trips, Mom was able to see many wonderful places while Dad
participated in the meetings. These trips are part of Mom’s
special memories.

Dad’s grandchildren would have loved to have been here
today to celebrate their grandfather. Each one of them was
influenced by him in a unique way. An example is that Dad
was in the Army during World War II, and yet none of us



CHIEF JUSTICE WILLIAM C. HASTINGS XXXIX

kids or Mom had ever heard stories of that time. But our son,
Daniel, who has now enlisted in the Army Guard, told us of
stories Dad had told him at the time when we were sharing
memories after his death. We learned many things we did
not know.

An incident occurred with a nurse aide near the end of Dad’s
life when he just didn’t feel like eating, which showed that he
remained in charge until the end. She was trying to get him
to eat and told him it was against the law to starve yourself
to death.

(Laughter.)

And Dad looked up at her and into her eyes and smiled,
“Not in my court.”

(Laughter.)

Dad’s legacy will live on through the improved justice in
Nebraska and he will live on in the hearts of his family and
friends forever. I trust that each of us here today will be com-
forted by our memories of Chief Justice William C. Hastings,
my dad. Thank you, again, for this special session of the
Nebraska Supreme Court honoring Dad’s memory. Thank you.

CHIEF JUSTICE HEAVICAN: Thank you, Ms. Carrier, for
that wonderful presentation.

Chief Justice White.

CHIEF JUSTICE WHITE: Justice, Judge William Blue
served on the trial bench with Bill Hastings. Many of the sto-
ries—and we’re lucky some of them we should be able to get
him to share.

(Laughter.)

Judge Blue.

JUDGE BLUE: I don’t know what I can say after these
presentations, but I'll try. I feel quite privileged to be asked
to appear here to say some words about Chief Justice Bill
Hastings who passed away last summer. As you heard, Bill
served in the FBI, and in the artillery—as a member of the
artillery in World War II. He graduated from the University
of Nebraska Law School—Law College, when it was located
on 10™ Street. Maybe some of us, the old-timers, graduated in
that old building on 10" Street. Now, of course, they have a
real palace.
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He practiced law when he graduated. He practiced law with
Guy Chambers’ firm, which was a very good law firm and
I’m sure he learned a lot there. I hope not too much from Mr.
Holland, but he learned a lot there.

(Laughter.)

He was a good lawyer and he presented cases, tried a lot
of civil cases and tort cases in the district court. He was,
essentially he was served—I don’t know how this happened,
but he was appointed as a part-time county judge. The history
of that’s very interesting. The county judge before—Ralph
Slocum was county judge then and they—county judge before
Ralph Slocum, I won’t mention the name, refused to take any
civil cases or criminal cases, no preliminary hearings, just the
estate matters, and he did perform a few marriages, but when
Ralph Slocum was appointed judge, he agreed to do the crimi-
nal stuff, all the traffic stuff, and civil matters along with all the
probate matters. And so it was important that he have a helper
and Judge Hastings was appointed. This is where I think we
became really acquainted. We were in a little courthouse and
my office was across the aisle from the County Court, and so
it was very convenient. We had talked to—the Lincoln Police
Department would bring the people over there and we’d violate
all kinds of brand rules—

(Laughter.)

—and get confessions of everybody, then slip across the
street and have a preliminary hearing. And it worked pretty
good, really.

And he served, as I say, a deputy county attorney and things
became—yeah, part-time county attorney and things became a
little more up to date in our procedures. And then he became—
the county court began to take more civil and criminal matters.
And so Judge Hastings did acquire a lot of experience there.
He was appointed district judge and he was the first—the
procedure was in those days, they’d divide up the duties and,
of course, the new judge always got the divorce court, so he
had the divorce court for two years and then he’d move on
to the criminal court and the civil court. He served very well,
very fairly in all courts he was in, the criminal courts, divorce
court, civil courts. He wanted matters to be handled efficiently
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and he wanted people to be on time to the court proceedings.
I found that out when I was a deputy county attorney. I was
visiting in the hall with somebody, with some friend, and
Judge Hastings was on the bench. The defendant was there, the
defendant’s attorney, Clem Gaughan was there, the sheriff was
there. Everybody was there except the deputy county attorney.
So, I finally strolled in. And I can tell you about the efficiency
of Judge Hastings. I really felt the brunt of it there. And I was
never late again.

(Laughter.)

He was absolutely right. We had one district judge who
would get everybody assembled there, then he’d stroll out the
door and have a smoke, so we were kind of used to that busi-
ness, but not with Judge Hastings.

Bill was an excellent judge in every way. He was fair and
he had a great family and children, as we know now. Two are
lawyers, one has a doctor’s degree, so he has a great family.

Judge Hastings was a very good member of the Supreme
Court and Chief Justice. When I was a lowly district judge,
we’d come up here and occasionally fill in for a judge who
was ill or something, and so I got to know the procedures very
well. I think it started with Paul White when I’d come up here
and Paul White was the Chief Justice, so I got kind of used to
that. One little story about that. I was asked by Paul White,
Chief Justice Paul White, to hear this case. So we were in the
room and I came in there early and he turned around and said,
“What the hell are you doing here?” And I said, “I think you
appointed me to hear this case.” “Oh, okay.”

(Laughter.)

Anyway, but Judge Hastings ran quite an efficient and strict
Supreme Court. I think that his greatest accomplishment was
helping to establish the Court of Appeals. At that time, if
you recall, it was almost chaos. There were so many cases on
appeal and they tried all kinds of things. They started a special
court that just contained district judges, but it was really a
supreme court, and everybody realized, and certainly the Chief
Justice realized there had to be some intermediate court and
he was very important in establishing the Court of Appeals.
He saw people downtown and asked for their support. And as
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a result, we have the Court of Appeals, and I don’t know what
would happen without that, because it was a disaster when so
many appeals were filed.

He was really a good guy. I think we forgot about our little
fuss. I had lunch with him almost every day. We’d kind of
sneak out and have lunch together by ourselves, and I miss him
very much. I’ve had contact with him since he retired and I
retired. Yeah, he was a good man and he was a great judge. He
was a good friend and great to know. Thank you.

CHIEF JUSTICE HEAVICAN: Thank you very much,
Judge Blue.

Chief Justice White.

CHIEF JUSTICE WHITE: May it please the Court, that
completes the last of the formal speakers, but I'd like the Court
to note something. That the passing of Judge Hastings was the
passing of the last of the World War II warrior judges, people
who sailed into harm’s way, many of them into active combat,
including Judges Fahrnbruch and Clinton, Judges McCown
and Judge Grant. Judge Hastings and Judge Boslaugh as artil-
lerymen. The last of them are gone. It is indeed the passing of
people who served their country in time of war and returned to
serve them in time of peace in an honorable fashion.

I served with Bill Hastings on the district bench since 1965.
He followed me onto the Supreme Court. I was honored to
follow him as Chief Justice. I leave you with the memory of
him as a good man, a good friend, a great judge, and a fallen
comrade. Thank you, Your Honors, for this appointment and
your attention.

CHIEF JUSTICE HEAVICAN: Thank you very much, Chief
Justice White. The Court so notes the passing of Chief Justice
Hastings and the passing of our greatest generation.

I take this final opportunity to note for those present that
these entire proceedings have been memorialized by the Court.
After these proceedings have been recorded, which they have
been today, they will be preserved on the Court’s website and
also published. On behalf of the Nebraska Supreme Court, I
extend our appreciation to Former Chief Justice C. Thomas
White, again, who chairs and chaired today the Court’s memo-
rial committee. And also, again, thanks to all of the presenters
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here today for your excellent presentations. This concludes the
special ceremonial session of the Nebraska Supreme Court.
The Court would encourage you all, however, to stay around
and meet and greet friends and acquaintances and we here on
the bench will come down and participate hopefully in some
conversation with you now. With that, the Court is adjourned
and again, thank you all very much for being here.
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HEeavican, C.J., GERRARD, STEPHAN, and MILLER-LERMAN, JJ.,
InBoDY, Chief Judge, and Moork, Judge.

GERRARD, J.

Hastings State Bank (the Bank) sought to enforce a commer-
cial guaranty against Miriam Misle in her capacity as trustee
of the Julius Misle Revocable Trust. The Bank claimed that
Julius Misle had signed a guaranty in favor of the Bank, which
guaranteed debt owed by NOVI, LLC. The district court deter-
mined that Julius’ trust was liable for up to $500,000 in prin-
cipal on the commercial guaranty and granted partial summary
judgment in favor of the Bank. After trial, the district court
found in favor of the Bank and entered judgment in the amount
of $500,000. Miriam appeals. For the following reasons, we
affirm the judgment of the district court.

BACKGROUND

Julius and Miriam’s daughter and son-in-law are the sole
members of NOVI. On October 18, 2006, their son-in-law,
Jeffrey Mellen, acting on behalf of NOVI, signed a promissory
note with the Bank in the amount of $500,000 payable to the
Bank on April 18, 2007. On the same day that Jeffrey signed
the note, Julius executed a commercial guaranty, guaranteeing
payment of the indebtedness of NOVI on the $500,000 note.
The face of the note reflects that it is payable on demand.
However, the guaranty treats the note as a line of credit. The
guaranty states that Julius authorized the Bank to extend addi-
tional loans to the borrower and to change the time for pay-
ment without notice or demand and without lessening Julius’
liability under the guaranty.

After the execution of the guaranty, over a period of 2 years,
Jeffrey and the Bank executed several change-in-terms agree-
ments, which increased Jeffrey’s maximum line of credit and
extended the maturity date of the loan. The undisputed evidence
established that $1,900,000 was advanced on the note and sub-
sequent change-in-terms agreements and that the maturity date
was extended to April 18, 2008. The record reflects that some
of the moneys advanced after execution of the change-in-terms
agreements were deposited into an account owned by EDM



HASTINGS STATE BANK v. MISLE 3
Cite as 282 Neb. 1

Corporation (EDM). EDM manages NOVI, and Jeffrey is the
president of EDM.

On October 10, 2007, Julius died. When the promissory
note became due, NOVI failed to pay on its obligation. On
October 8, 2008, the Bank issued a written demand to Miriam
in her capacity as the trustee for payment of the amount the
Bank claimed was due on the note guaranteed by Julius:
$1,999,579.38. On October 10, the Bank filed a complaint in
the county court, later transferred to the district court, against
Miriam, claiming that the trust was liable for the $500,000
initial loan as well as the amounts loaned pursuant to the sub-
sequent change-in-terms agreements, in the total amount of
$1,999,579.38.

Both parties moved for summary judgment. Miriam asserted
that the Bank failed to provide sufficient notice of its claim
pursuant to Neb. Rev. Stat. § 30-3850 (Reissue 2008), that the
Bank failed to state a claim for relief, that the Bank did not
give valuable consideration for Julius’ guaranty, that the Bank
had a duty to disclose certain information about NOVI and
Jeffrey, that the extension of additional credit to NOVI released
Julius from the obligation of the guaranty, and that the Bank
breached the implied covenant of good faith and fair dealing.
The district court found Miriam’s defenses and counterclaims
were without merit and refused to grant summary judgment in
her favor.

In support of the Bank’s motion for summary judgment,
it asserted that the trust was liable for the entire amount due
under the promissory note and its amendments and sought
partial summary judgment on the amount of the original note,
$500,000. The district court noted that the language of the
guaranty did not permit the Bank to increase the maximum
principal amount of the indebtedness guaranteed by Julius,
so it determined that Julius was not bound by the subsequent
change-in-terms agreements. The court determined that the
maximum amount for which Julius could be liable under the
guaranty was $500,000, and it granted partial summary judg-
ment in the Bank’s favor.

Trial was then held to determine for what amount, up to
$500,000, the trust was liable under the guaranty. The Bank
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entered into evidence an affidavit of its former vice president,
who attached copies of the loan history and payoff statement
for the note at issue. Ultimately, the district court determined
that the amount due under the note underlying the guaranty
exceeded $500,000 and found that the trust was liable in the
amount of $500,000. Miriam appeals.

ASSIGNMENTS OF ERROR

Miriam assigns that the district court erred in (1) conclud-
ing that the Bank’s notice to the trust was sufficient under
§ 30-3850; (2) finding that the Bank’s material alteration of
the note did not void the purported guaranty; (3) finding that
the Bank had no legal duty to make disclosures to Julius con-
cerning the terms of the transaction, the Bank’s history with
the borrower, or the circumstances surrounding the note; (4)
granting partial summary judgment in favor of the Bank; (5)
denying Miriam’s motion for summary judgment; (6) finding
that the outstanding liability on the note subject to the pur-
ported guaranty was $500,000; and (7) entering judgment for
the Bank in the amount of $500,000.

STANDARD OF REVIEW

[1] Statutory interpretation presents a question of law, which
an appellate court resolves independently of the trial court.!

[2,3] An appellate court will affirm a lower court’s granting
of summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law.> In reviewing a summary judgment, we view the
evidence in a light most favorable to the party against whom
the judgment is granted and give such party the benefit of all
reasonable inferences deducible from the evidence.’

' See State v. State Code Agencies Teachers Assn., 280 Neb. 459, 788
N.W.2d 238 (2010).

2 Wilson v. Fieldgrove, 280 Neb. 548, 787 N.W.2d 707 (2010).
3 Deviney v. Union Pacific RR. Co., 280 Neb. 450, 786 N.W.2d 902 (2010).
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[4] In a bench trial of a law action, the trial court’s factual
findings have the effect of a jury verdict and will not be dis-
turbed on appeal unless clearly wrong.* The appellate court
does not reweigh the evidence but considers the judgment in
a light most favorable to the successful party and resolves
evidentiary conflicts in favor of the successful party, who
is entitled to every reasonable inference deducible from the
evidence.’

ANALYSIS

Nortice UNDER § 30-3850

Miriam argues that the Bank failed to provide sufficient
notice to the trust pursuant to § 30-3850. Miriam argues that
because the Bank issued a written demand requesting pay-
ment of $1,999,579.38, rather than the $500,000 amount of the
guaranty, she, as the trustee, was not provided with sufficient
notice of the claim against the trust. We disagree. Section
30-3850(a)(3) states, in relevant part:

A proceeding to assert the liability for claims against the
estate and statutory allowances may not be commenced
unless the personal representative has received a written
demand by the surviving spouse, a creditor, a child, or a
person acting for a child of the decedent. The proceeding
must be commenced within one year after the death of
the decedent.

The notice provision contained in § 30-3850 merely required
the Bank to issue to Miriam written notice of the claim against
the estate before commencing the proceeding. Section 30-3850
does not require that the amount requested match the amount
ultimately recovered. It is undisputed that the Bank sent notice
before commencing the proceeding and that such proceed-
ing was commenced within 1 year. The Bank’s timely notice
to Miriam of the amount claimed due under the guaranty,
$1,999,579.38, put her on notice of the claim against the estate
and complied with the notice requirements of § 30-3850. The

4 Davenport Ltd. Partnership v. 75th & Dodge I, L.P., 279 Neb. 615, 780
N.W.2d 416 (2010).

S 1d.
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district court therefore did not err when it denied Miriam sum-
mary judgment after determining that notice was sufficient.

EXTENSION OF ADDITIONAL CREDIT TO NOVI

Miriam claims that when the Bank extended additional
credit to NOVI, those extensions materially altered the note
and voided Julius’ obligation on the guaranty. Miriam argues
that under Nebraska law, “‘[a]ny material change in the terms
of [the] principal contract which is covered by the guaranty
agreement, made without the consent of the guarantors will
release them from the obligation of the guaranty.””® Miriam
also cites authority that *“‘[w]here the principal contract, which
is described and covered by the guaranty agreement is, without
the consent of the guarantors, materially changed or varied
from such contract as it is described in such agreement, the
guarantors will be released.””” Miriam also cites other sources
which generally state that a guarantor is discharged when a
creditor has unilaterally increased the amount of the underly-
ing obligation.

However, unlike the authority cited by Miriam, here, the
guaranty specifically stated that the guarantor authorized
the lender, without notice or demand and without lessening the
guarantor’s liability under the guaranty, to extend additional
loans to the borrower and change the time for payment without
notice to the guarantor. As the district court correctly noted,
when Julius signed the guaranty, he acknowledged that the
Bank’s additional loans would not lessen his obligation under
the guaranty.

Miriam notes that the guaranty authorized the Bank “‘to
make one or more additional secured or unsecured loans to the
Borrower.””® Miriam argues that the Bank’s subsequent advances
to NOVI were not “‘additional loans’” as contemplated by the
guaranty, but were in fact modifications of the existing note

® Brief for appellant at 23, quoting Bash v. Bash, 123 Neb. 865, 244 N.W.
788 (1932).

7 Id., quoting Hunter v. Huffman, 108 Neb. 729, 189 N.W. 166 (1922).
8 Reply brief for appellant at 6.
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which discharged Julius’ liability under the guaranty.” But
Julius specifically acknowledged that fluctuations in the aggre-
gate amount of the indebtedness would occur.

The guaranty states that it “covers a revolving line of credit
and it is specifically anticipated that fluctuations will occur in
the aggregate amount of the Indebtedness. Guarantor specifi-
cally acknowledges and agrees that fluctuations in the amount
of the Indebtedness . . . shall not constitute a termination of
this Guaranty.” Thus, it does not matter whether the subsequent
amounts loaned to NOVI were viewed as additional loans
under the guaranty or were advanced under the revolving line
of credit guaranteed by Julius for the purpose of determining
whether the subsequent loans terminated Julius’ obligation
under the guaranty. Julius agreed that additional loans could
be made without reducing his obligation and agreed that fluc-
tuations in the aggregate amount of the indebtedness did not
terminate the guaranty. The fact that the Bank subsequently
loaned additional moneys to NOVI does not discharge Julius’
obligation under the guaranty, and the district court did not err
when it so found.

Durty T0 DiscLOSE

Miriam argues that the Bank had a duty to disclose to Julius
the terms of the transaction, the Bank’s history with the bor-
rower, and the circumstances surrounding the note. We first
note that the terms of the guaranty do not impose a duty on the
Bank to disclose to Julius information regarding either NOVI
or Jeffrey. Rather, the guaranty specifically states that Julius
had asked to sign the guaranty, that the Bank made no repre-
sentations as to the creditworthiness of NOVI or Jeffrey, and
that Julius had adequate means of knowing and keeping abreast
of NOVTI’s financial condition.

Though the guaranty itself did not impose a duty on the
Bank to disclose information regarding NOVI or Jeffrey, we
have previously held:

A duty of disclosure may arise when the creditor knows
or has good grounds for believing (1) the surety is being

% Id. at 7.
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deceived or misled or (2) the surety has been induced to
enter the contract in ignorance of facts materially increas-
ing his risks, of which the creditor has knowledge and the
opportunity to disclose prior to the surety’s acceptance of
the undertaking.'”
However, deception or ignorance of the facts is not presumed;
there must be some evidence that would put the lender on
notice that the surety was being deceived or was ignorant of the
facts.!! Miriam had the burden of producing such evidence, and
no such evidence is contained in the record.

Though Miriam states that the Bank had knowledge that
Jeffrey and his other corporation, EDM, had “massive” out-
standing loans,'? that the Bank’s directors were concerned
about Jeffrey and EDM’s ability to repay, and that EDM had
an overdrawn checking account at the time of the $500,000
loan, Miriam did not present evidence that the Bank knew or
had grounds to know that Julius was being deceived or misled,
or that Julius was induced to enter the guaranty in ignorance
of the facts. And again, Julius represented that he requested
the guaranty, that the Bank made no representations to him
as to the creditworthiness of NOVI or Jeffrey, and that he had
adequate means of knowing and keeping abreast of NOVI’s
financial condition. Accordingly, we conclude that the district
court did not err when it determined that the Bank did not
owe Julius a duty to disclose the financial condition of NOVI
or Jeffrey.

CONSIDERATION
Miriam also argues that Julius did not receive valuable con-
sideration to support the guaranty, because the amounts loaned
to NOVI exceeded the legal lending limit of the Bank. But
whether the amounts loaned exceeded the legal lending limit of
the Bank is not relevant to the issue of valuable consideration."

0 Bock v. Bank of Bellevue, 230 Neb. 908, 917, 434 N.W.2d 310, 316
(1989).

" See id.
12 Brief for appellant at 28.
13 See Schuyler State Bank v. Cech, 228 Neb. 588, 423 N.W.2d 464 (1988).
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Generally, sufficient consideration for an agreement will be
found if there is some benefit to one of the parties or a detri-
ment to the other.' It is undisputed that the Bank agreed to,
and in fact did, advance at least $500,000 on the note which
Julius guaranteed. That served as a detriment to the Bank and
constituted consideration sufficient to support the agreement.
And though Miriam argues that no valuable consideration
exists because the advances on the loan were not deposited in
accounts belonging to NOVI, the “‘benefit rendered need not
be to the party contracting but may be to anyone else at [the
contracting party’s] procurement or request.””'

Miriam also argues that the officer who made the loan did
not have the authority to do so. However, Miriam does not
explain or cite authority for the proposition that a loan officer
who grants a loan without authority from the officer’s superior
somehow transforms valuable consideration into insufficient
consideration. The Bank’s promise and subsequent advance of
$500,000 on the note underlying the guaranty served as a detri-
ment to the Bank, and as such, Julius received consideration
for the detriment he incurred when he guaranteed the loan.

SUMMARY JUDGMENT

Miriam argues that the district court erred when it denied
summary judgment in Miriam’s favor and instead granted par-
tial summary judgment in the Bank’s favor. Miriam argues that
the facts, viewed in a light most favorable to her, demonstrate
that a material issue of fact existed as to whether the Bank
knew or had grounds to know that Julius was being deceived or
misled or that he had been induced to enter into the guaranty in
ignorance of the facts. However, as discussed, it was Miriam’s
burden to produce evidence that the Bank knew or had reason
to know that Julius was being deceived or was ignorant of the
facts. No such evidence is contained in the record. Therefore
the evidence, even when viewed in a light most favorable to

14 Aon Consulting v. Midlands Fin. Benefits, 275 Neb. 642, 748 N.W.2d 626
(2008).

1S Bock, supra note 10, 230 Neb. at 914, 434 N.W.2d at 314, quoting Erftmier
v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982).
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Miriam, reveals that there exists no genuine issue of mate-
rial fact as to whether the Bank knew or should have known
that Julius was being deceived or misled or that he had been
induced to enter the guaranty in ignorance of the facts.

Miriam also argues that the district court erred when it
granted partial summary judgment in the Bank’s favor after
determining that the guaranty was supported by consideration.
As discussed, the Bank provided consideration to support the
agreement, so the district court did not err when it granted par-
tial summary judgment in the Bank’s favor after it determined
that the undisputed facts, taken in a light most favorable to
Miriam, indicated that the parties’ agreement was supported
by consideration.

Miriam also argues the district court erred when it refused
to grant summary judgment in her favor. However, Miriam
fails to cite any evidence adduced at the hearing which would
tend to show that summary judgment in Miriam’s favor was
appropriate. And, for the reasons previously discussed, the dis-
trict court did not err when it determined that Miriam was not
entitled to summary judgment as a matter of law.

DistricT CoURT’S DETERMINATION AFTER TRIAL

The sole issue at trial was what amount was due on the
$500,000 guaranty. At trial, an affidavit from the Bank’s assist-
ant vice president noted that the principal amount due under the
note was $1,598,594.37 and that the total amount of principal
and interest due on the note was $1,933,280.56. An accounting
of the note was also entered into evidence, which indicated that
a principal payment of $490,000 had been made on June 30,
2009. Miriam’s counsel specifically stated that the trust did not
claim to have made the $490,000 payment. The Bank did not
identify the source of the payment, and Miriam did not present
any evidence that the payment was made by Julius, his estate,
or the trust. The district court ultimately determined that the
evidence adduced at trial established that the underlying debt
exceeded $500,000 and that Julius’ trust was liable to the Bank
in the full amount of the guaranty, $500,000.

Miriam argues that even if Julius was liable for $500,000
under the guaranty, there exists a question whether the $490,000
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payment was applied to the guaranteed portion of the loan or
to the unguaranteed portion. Again, Miriam does not assert that
the payment was made by Julius, his estate, or the trust.

As discussed, the guaranty specifically states that it encom-
passes a line of credit and that the guarantor understands and
agrees that it shall be open and continuous until the indebted-
ness is paid in full. The guaranty also states that the lender
was authorized “to determine how, when and what application
of payments and credits shall be made on the Indebtedness.”
Miriam cites no authority in support of her argument that the
$490,000 payment should be credited against the $500,000
ceiling of the guaranty. In fact, there is authority to the con-
trary—that a guaranty that contains only a ceiling on the
guarantor’s aggregate liability requires the guarantor to answer
for deficiencies up to the specified ceiling without respect
to the amount of proceeds received by the creditor from
the debtor.'®

On appeal, we do not disturb the trial court’s factual find-
ing unless clearly wrong.'” The only evidence adduced at trial
indicated that the total amount of principal and interest due
on the note underlying the guaranty was $1,933,280.56, so the
district court was not clearly wrong when it determined that
the evidence established that the amount due under the note
underlying the guaranty exceeded $500,000. And because we
determine that Julius was liable under the guaranty to answer
for deficiencies up to the $500,000 specified ceiling without
respect to the $490,000 payment received by the Bank, the dis-
trict court did not err when it determined that Julius was liable
for the full amount which he guaranteed. Miriam’s claims to
the contrary are without merit.

CONCLUSION
The district court did not err when it granted partial summary
judgment in the Bank’s favor and denied Miriam’s motion for
summary judgment. The district court’s factual determination

16 See Woodruff v. Exchange Nat. Bank of Tampa, 392 So. 2d 285 (Fla. App.
1980).

17 See Davenport Ltd. Partnership, supra note 4.



12 282 NEBRASKA REPORTS

that the trust was liable for the full amount of the guaranty,
$500,000, is supported by the evidence and not clearly wrong.
We therefore affirm the judgment of the district court.
AFFIRMED.
WRIGHT, ConNoLLy, and McCormack, JJ., not participating.
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appellate court decides independently of the trial court.

4. Summary Judgment: Jurisdiction: Appeal and Error. When reviewing cross-
motions for summary judgment, an appellate court acquires jurisdiction over both
motions and may determine the controversy that is the subject of those motions;
an appellate court may also specify the issues as to which questions of fact
remain and direct further proceedings as the court deems necessary.

5. Summary Judgment: Proof. A party moving for summary judgment must make
a prima facie case by producing enough evidence to demonstrate that the movant
is entitled to judgment if the evidence were uncontroverted at trial.

6. Mechanics’ Liens: Intent: Words and Phrases. Under Neb. Rev. Stat.
§ 52-157(2) (Reissue 2010), one acts in “bad faith” if the claimant either knows
its lien is invalid or overstated or acts with reckless disregard as to such facts.

7. Mechanics’ Liens: Notice. Sending a copy of a recorded lien to a contracting
owner under Neb. Rev. Stat. § 52-135(3) (Reissue 2010) is a prerequisite for
foreclosing the lien.

8. Attorney Fees: Appeal and Error. On appeal, an appellate court will uphold a
lower court’s decision allowing or disallowing attorney fees for frivolous or bad
faith litigation in the absence of an abuse of discretion.

9. Actions: Attorney Fees. Attorney fees can be awarded when a party brings an
action that is without rational argument based on law and evidence.
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10. Attorney Fees: Words and Phrases. Regarding bad faith litigation, the term
“frivolous” connotes an improper motive or legal position so wholly without
merit as to be ridiculous.

11. Trial: Attorney Fees: Pleadings. Attorney fees for a bad faith action under Neb.
Rev. Stat. § 25-824 (Reissue 2008) may be awarded when the action is filed for
purposes of delay or harassment.

12. Actions. Relitigating the same issue between the same parties may amount to
bad faith.

13. ____. Any doubt whether a legal position is frivolous or taken in bad faith should
be resolved for the party whose legal position is in question.

Appeal from the District Court for Douglas County:
J. MicHaeL Correy, Judge. Reversed and remanded for further
proceedings.

Angela L. Burmeister and Angela M. Boyer, of Berkshire &
Burmeister, for appellant.

Emmett D. Childers, of Hillman, Forman, Childers &
McCormack, for appellee JoAnn Selvera.

Heavican, C.J., ConNOLLY, GERRARD, STEPHAN, and MILLER-
LErRMAN, JJ.

ConnNoLLY, J.

The Chicago Lumber Company of Omaha (Chicago Lumber)
recorded a construction lien on JoAnn Selvera’s home and sued
to foreclose the lien. Selvera brought a counterclaim under
Neb. Rev. Stat. § 52-157 (Reissue 2010), which provides a
remedy against claimants who, in bad faith, file liens, over-
state liens, or refuse to release liens. Chicago Lumber eventu-
ally withdrew its foreclosure action and released its lien, but
Selvera maintained her suit. The court later granted Selvera
summary judgment on her bad faith claim and awarded her
$10,000 in attorney fees.

Because Chicago Lumber had a reasonable belief that its
lien was valid—at least before it received Selvera’s clarifying
documents—Chicago Lumber did not act in bad faith. But after
it received these documents, questions of fact exist whether
Chicago Lumber was acting in bad faith. We reverse, and
remand for further proceedings.
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I. BACKGROUND

After a fire damaged Selvera’s home, she contracted with
Turnbull, Jenkins & Krueger Construction, Inc. (Turnbull), to
reconstruct part of her home. Turnbull, in turn, contracted with
Chicago Lumber to provide material for the project.

While working on Selvera’s home, Turnbull abandoned the
project and breached the contract with Selvera. At the time
of the breach, Turnbull had not paid Chicago Lumber for all
the materials that it had provided and owed Chicago Lumber
$1,034.13.

Because Chicago Lumber had not been paid, it recorded
a lien on Selvera’s property. Selvera claimed that she never
received a copy of the lien. But a secretary who worked at the
law office representing Chicago Lumber stated in an affidavit
that it was the regular policy and procedure of the firm to mail
copies of all recorded liens to the homeowner whose home
was subject to a lien. She stated that she typically mailed these
copies on the same day that the liens were recorded. And she
recalled doing so with all the liens that she handled during her
time with the firm.

In September 2007, Chicago Lumber sued to foreclose its
lien on Selvera’s property. In her answer, Selvera asserted that
she was a protected party under the Nebraska Construction Lien
Act (NCLA).! Selvera also counterclaimed under § 52-157,
alleging that Chicago Lumber had refused to release its lien
even though it was unenforceable. Attached to her answer,
Selvera included exhibits, one of which was two pages long.
We refer to this exhibit as “Exhibit B.”

Exhibit B appeared to be an invoice or account state-
ment from Turnbull to Selvera. The first page seems to track
the payments that Selvera made and her outstanding bal-
ance with Turnbull. The first page indicates that Selvera still
owed Turnbull $131,800. The second page, however, sets out
Turnbull’s profit and overhead and inconsistently states that
Turnbull owed Selvera $14,912.88.

The record indicates that Chicago Lumber made several
attempts to reconcile these two pages, which the company

! Neb. Rev. Stat. § 52-125 et seq. (Reissue 2010).
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claimed were confusing. Chicago Lumber claims that Exhibit
B did not clearly show whether Selvera had paid Turnbull the
full amount because one page seemed to indicate that Selvera
owed Turnbull money while the next indicated the opposite.
At oral argument, Selvera’s counsel admitted that the joining
of the two pages in Exhibit B was an inadvertent mistake and
probably was confusing.

Later, in February 2009, about 17 months after she first pre-
sented Exhibit B, Selvera submitted another two-page exhibit
with another affidavit. The second page was the same as the
second page to Exhibit B. The first page, however, was differ-
ent. This first page listed costs for labor, materials, and sub-
contractors. The numbers from the first page corresponded to
the numbers on the second, and thus supported Selvera’s claim
that she had paid Turnbull in full. Along with this document,
Selvera also submitted an affidavit of the vice president of
Turnbull stating that Selvera owed no money to Turnbull under
the contract.

In late February 2009, shortly after receiving this new docu-
ment, Chicago Lumber dismissed its action to foreclose. In
May, it released its lien on Selvera’s property. Selvera, how-
ever, maintained her counterclaim against Chicago Lumber.

The parties eventually moved for summary judgment on
Selvera’s counterclaim. Chicago Lumber also moved for “Rule
11 Sanctions.” It claimed that Selvera should have to pay the
costs that Chicago Lumber incurred in prosecuting and defend-
ing the actions.

The court granted summary judgment to Selvera. It found
that she had fully paid the contract and that she had not received
a copy of the lien. The court concluded that providing a copy
to the homeowner was a prerequisite to a valid lien. Because
Selvera had never received a copy, the lien was invalid. Finally,
the court concluded that Chicago Lumber’s failure to dismiss
its action until February 2009 and its failure to release the
lien until the following May constituted bad faith. The court
awarded Selvera $10,000 in attorney fees.

II. ASSIGNMENTS OF ERROR
Chicago Lumber assigns, restated and renumbered, that the
district court erred in (1) granting Selvera, and not Chicago
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Lumber, summary judgment under § 52-157; (2) granting
Selvera attorney fees; and (3) failing to sanction Selvera.

III. STANDARD OF REVIEW

[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue as
to any material fact or as to the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.? In reviewing a summary judg-
ment, we view the evidence in a light most favorable to the
party against whom the judgment is granted and give such
party the benefit of all reasonable inferences deducible from
the evidence.’

[3] Statutory construction is a question of law that we decide
independently of the trial court.*

IV. ANALYSIS

1. SuMMARY JUDGMENT UNDER § 52-157

In granting summary judgment to Selvera, the district
court found that Selvera had not received a copy of Chicago
Lumber’s lien within 10 days of its recording and that thus,
the lien was invalid.® Further, the court concluded that Chicago
Lumber’s refusal to release the lien until May 2009 constituted
bad faith.

[4,5] When reviewing cross-motions for summary judgment,
we acquire jurisdiction over both motions and may determine
the controversy that is the subject of those motions; we may
also specify the issues as to which questions of fact remain
and direct further proceedings as we deem necessary.® A party
moving for summary judgment must make a prima facie case
by producing enough evidence to demonstrate that the movant

% Freedom Fin. Group v. Woolley, 280 Neb. 825, 792 N.W.2d 134 (2010).
31d.

4 See State v. Mena-Rivera, 280 Neb. 948, 791 N.W.2d 613 (2010).

5 See § 52-135(3).

6 See, Builders Supply Co. v. Czerwinski, 275 Neb. 622, 748 N.W.2d 645
(2008); State Farm Mut. Auto. Ins. Co. v. Cheeper’s Rent-A-Car, 259 Neb.
1003, 614 N.W.2d 302 (2000).
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is entitled to judgment if the evidence were uncontroverted
at trial.’”

Section 52-157(2) addresses bad faith claims. It provides:

If in bad faith a claimant records a lien, overstates the
amount for which he or she is entitled to a lien, or refuses
to execute a release of a lien, the court may:
(a) Declare his or her lien void; and
(b) Award damages to the owner or any other person
injured thereby.
Under this section, a court may invalidate a lien and award dam-
ages, which may include attorney fees,? if the claimant acts in
bad faith. It is undisputed that Chicago Lumber recorded a lien
on Selvera’s property and initially refused Selvera’s requests to
release the lien. So, the only factor at issue is whether Chicago
Lumber acted in bad faith.

Under § 52-157(2), bad faith will invalidate a lien and pro-
vide a basis for awarding damages. But the statute does not
define “bad faith.” We have previously discussed bad faith
that would invalidate a lien in the context of mechanics’ liens,
although before the enactment of the NCLA. We have stated
that a claimant could not enforce a lien “‘[w]here a claimant,
either by gross carelessness or by design, puts upon record a
statement which he knows, or which by the exercise of reason-
able and proper diligence he might have known, to be errone-
ous and unjust . . . .””? But if the errors are the result of mistake
and no element of willfulness appears, then we will not invali-
date a lien.'”

[6] In these prior cases, we were perhaps a bit loose with our
language. The above-quoted language could lead some to think
that mere negligence would suffice to invalidate a lien. But

" Builders Supply Co., supra note 6.

8§ 52-157(3).

* LaPuzza v. Prom Town House Motor Inn, Inc., 191 Neb. 687, 692, 217
N.W.2d 472, 477 (1974), quoting Central Construction Co. v. Highsmith,
155 Neb. 113, 50 N.W.2d 817 (1952). See, also, Knoell Constr. Co., Inc.
v. Hanson, 205 Neb. 305, 287 N.W.2d 435 (1980); Rosebud Lumber and
Coal Co. v. Holms, 155 Neb. 459, 52 N.W.2d 313 (1952).

19" See LaPuzza, supra note 9.
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other language in these cases indicated that an element of will-
fulness was required. Today, we conclude that to act with bad
faith, one must either know his or her lien is invalid or over-
stated or act with reckless disregard as to such facts. We base
our conclusion on the fact that the Legislature included the
term “bad faith.” An act taken in bad faith, by definition, can-
not be unintentional.!! The Legislature has made clear that hon-
est mistakes should not invalidate construction liens and sub-
ject a party to damages under § 52-157. Requiring knowledge
or recklessness to invalidate the lien ensures that the claimant
has the culpable mental state that the Legislature desired.

Here, the inquiry is whether Chicago Lumber knew that
its lien was invalid or overstated or that it acted with reckless
disregard in such belief when it refused to release it. As the
district court and parties have framed the issues, there are two
possible defects in Chicago Lumber’s lien: whether Selvera had
fully paid her contract with Turnbull, which would mean that
Selvera had no lien liability; and whether she had received a
copy of the lien.

The focus of the test for bad faith is on Chicago Lumber’s
state of mind during its refusal to release its lien. Did the
company know, or was it reckless as to whether, its lien was
invalid? Whether its lien is actually invalid is not the ques-
tion under § 52-157(2). A lien could ultimately be found to be
overstated without the claimant necessarily acting in bad faith.
When a claimant is honestly mistaken about the validity of its
lien and does not recklessly disregard facts showing its lien
may be invalid, the person on whose property the lien was filed
would not be entitled to damages. So we focus on whether the
facts show Chicago Lumber knew or was reckless as to whether
its lien was invalid when it refused to release its lien.

Chicago Lumber argues that it did not act in bad faith and
thus, the district court erred in granting Selvera summary judg-
ment. It argues that it did not release its lien because questions
of fact existed whether Selvera received a copy of the lien and
whether Selvera had paid the prime contract in full. It argues

"' See, e.g., Weatherly v. Blue Cross Blue Shield, 2 Neb. App. 669, 513
N.W.2d 347 (1994).
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that it could not have been acting in bad faith when it had a
reasonable basis for believing that it had a valid lien. Chicago
Lumber argues that the court should have awarded it sum-
mary judgment.

(a) Did Chicago Lumber Act in Bad Faith Regarding
Whether Selvera Had Paid in Full?

Selvera argues that under § 52-136(2), she had no lien
liability to Chicago Lumber. Section 52-136(2) provides that
the amount of the lien is the lesser of the amount unpaid under
the claimant’s contract or the amount unpaid under the prime
contract. The former would be Chicago Lumber’s contract with
Turnbull, under which Chicago Lumber was owed $1,034.13.
The latter “prime contract” is Selvera’s contract with Turnbull.
Selvera argues that she had fully paid Turnbull for the work the
company did and so there was no amount unpaid under the con-
tract. Therefore, the amount of any lien Chicago Lumber had
would be $0. She argues that she provided Chicago Lumber
with documentation showing that she had paid in full and that
its refusal to release a lien it knew was worthless amounts to
bad faith.

(i) Chicago Lumber Did Not Act in Bad Faith Before
It Received Clarifying Documents Because
Selvera’s Exhibit Was Confusing

As noted, Selvera attached a two-page document, Exhibit B,
to her answer. Chicago Lumber claimed that these two pages
were confusing. We agree. The calculations from the two pages
simply do not match up; one page states that Selvera owed
Turnbull $131,800 while the next page states that Turnbull
owes Selvera $14,912.88. As Selvera conceded during oral
argument, the original Exhibit B was mistakenly joined and
probably was confusing. Selvera did not explain this discrep-
ancy until February 2009, when she provided additional docu-
mentation. This documentation included the correct documents
and an affidavit from Turnbull’s vice president stating that
Selvera owed the company no money.

To have acted in bad faith, Chicago Lumber would have
had to refuse to release its lien either knowing it was invalid
or overstated or acting with reckless disregard as to such
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facts. Selvera has presented no evidence of either. In fact,
when faced with an internally inconsistent document, Chicago
Lumber did what any commercially reasonable business would
do: it sought answers through correspondence with Selvera and
later through the discovery process. But the answers did not
come until Selvera filed additional affidavits in February 2009.
Shortly after receiving documentation showing that Selvera
had paid in full, Chicago Lumber dismissed its foreclosure
action. A couple of months later, Chicago Lumber released
its lien.

Selvera has failed to show that Chicago Lumber had exer-
cised bad faith in maintaining its lien before she supplied the
correct documentation. The evidence submitted showed that
Chicago Lumber made reasonable attempts to ascertain whether
Selvera had fully paid the Turnbull contract. We conclude that
the district court erred in ruling that Chicago Lumber acted in
bad faith in refusing to release a lien when there were ques-
tions of fact whether Selvera owed money to Turnbull.

(ii) An Issue of Fact Exists as to Whether Chicago
Lumber Acted in Bad Faith After Selvera Had
Provided Clarifying Documents

Chicago Lumber, however, did not immediately release its
lien upon receiving the correct documents from Selvera in
February 2009. It waited until May to release its lien. This
was a period of almost 3 months. During this interval, Chicago
Lumber had documents seemingly indicating that Selvera had
overpaid Turnbull and an affidavit from Turnbull indicating the
same. We do not, however, believe that this shows as a matter
of law that Chicago Lumber was acting in bad faith. Chicago
Lumber, already the recipient of mismatched documents, could
justifiably be hesitant to immediately release its lien. A ques-
tion of fact remains as to whether this was merely innocent
reluctance or bad faith.

Summing up, Selvera presented no evidence that Chicago
Lumber acted in bad faith before she presented the company
with the correct documents. The evidence fails to show that
Chicago Lumber knew its lien was invalid or overstated. Nor
does the evidence show that it was reckless as to such facts.
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After Selvera presented the correct documentation, however, a
question of fact exists as to whether Chicago Lumber was act-
ing in bad faith.

(b) Chicago Lumber Had a Basis for Believing That
Selvera Had Received a Copy of the Lien

The district court found that Selvera had not received a copy
of the lien. It concluded that such a copy was required for an
enforceable lien. Although the court did not mention whether
Chicago Lumber knew that Selvera had not received a copy of
the recorded lien, it then determined that Chicago Lumber’s
failure to release the lien was bad faith. Chicago Lumber
argues that the court erred in granting summary judgment to
Selvera because Chicago Lumber “had reason to believe that it
had an enforceable lien against [Selvera]”!> and, thus, was not
acting in bad faith.

Section 52-135(3) provides that “[t]he claimant shall send
a copy of a recorded lien to the contracting owner within ten
days after recording, and the recording shall be within the time
specified for the filing of liens under section 52-137.” Selvera
claims that she never received a copy of the lien, which ren-
dered Chicago Lumber’s lien unenforceable, and that Chicago
Lumber acted in bad faith by not releasing its lien. Chicago
Lumber views it differently. It claims that the secretary’s affi-
davit—in which she stated that it was the firm’s usual practice
to send out copies the day that liens are recorded and that
this practice was followed that day—created a presumption
of receipt.!?

As a preliminary matter, we note that there is no dispute
that Selvera is a protected party under the NCLA." The NCLA
governs notice to an owner and applies only if the owner is a
protected party.'

12 Brief for appellant at 28.

13 See, e.g., City of Lincoln v. MJM, Inc., 9 Neb. App. 715, 618 N.W.2d 710
(2000).

14 See § 52-129.
15 See § 52-135(6).



22 282 NEBRASKA REPORTS

[7] We have previously stated that giving notice of a right to
assert a lien under § 52-135(1) was permissive, and not manda-
tory, because that subsection uses the word “may.”'® But unlike
subsection (1), subsection (3) uses the directive “shall.” In
drafting subsection (3), the Legislature obviously desired that
property owners would receive notice and have an opportunity
to respond and protect their property. To allow a claimant to
foreclose a lien without providing a copy of that lien would
undermine the Legislature’s intent of giving owners notice and
a better opportunity to defend their property. Finally, under
our previous construction lien statutes, the claimant’s failure
to send notice of the recorded lien within the statutory time
limit rendered the lien void and unenforceable.!” We conclude
that sending a copy of a recorded lien under § 52-135(3) is a
prerequisite to foreclosing a lien under the NCLA.

As stated, however, under § 52-157, the question is not the
lien’s actual validity, but whether Chicago Lumber acted in bad
faith. Selvera does not show bad faith by merely stating that
she never got a copy of the lien; she must present evidence
that Chicago Lumber knew Selvera had not received the copy
or that it recklessly disregarded facts showing that she had not
received a copy when it refused to release the lien.

We conclude that Selvera has failed to present any evidence
that creates an issue of fact on Chicago Lumber’s alleged bad
faith. She failed to show that Chicago Lumber actually knew
she had not received a copy of the lien or that it was reckless as
to that fact. In contrast, Chicago Lumber presented an affidavit
detailing its usual custom in sending copies of liens and stating
that the practices were followed that day. It had a reasonable
basis for believing that Selvera had received a copy. The court
erred in granting Selvera summary judgment because Selvera
had presented no evidence of Chicago Lumber’s bad faith as to
whether it had provided Selvera a copy of the lien.

1 Midlands Rental & Mach. v. Christensen Ltd., 252 Neb. 806, 566 N.W.2d
115 (1997).

17 Neb. Rev. Stat. § 52-103 (Reissue 1978). See, also, Waite Lumber Co., Inc.
v. Carpenter, 205 Neb. 860, 290 N.W.2d 655 (1980).
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2. ATTOoRNEY FEES UNDER NEB. REV. STAT.
§ 25-824 (REeissue 2008)

Because we conclude that the court erred in granting Selvera
summary judgment on her bad faith claim under § 52-157, it
was error to award Selvera attorney fees under that section.
But Selvera also argues that she should receive attorney fees
for defending the foreclosure action under § 25-824. To the
extent that the award of attorney fees rested upon § 25-824, we
conclude that it too was error.

[8-13] On appeal, we will uphold a lower court’s deci-
sion allowing or disallowing attorney fees for frivolous or
bad faith litigation in the absence of an abuse of discretion.'®
Attorney fees can be awarded when a party brings a frivolous
action that is without rational argument based on law and
evidence."” We have also previously explained that the term
“frivolous” connotes an improper motive or legal position so
wholly without merit as to be ridiculous.?® Attorney fees for
a bad faith action under § 25-824 may also be awarded when
the action is filed for purposes of delay or harassment.”’ We
have also said that relitigating the same issue between the
same parties may amount to bad faith.* Finally, any doubt
whether a legal position is frivolous or taken in bad faith
should be resolved for the party whose legal position is
in question.”

Again, we conclude that Chicago Lumber had a reasonable
basis for believing it had an enforceable lien. A suit to fore-
close that lien would thus have a rational basis in law and fact.

18 See Brummels v. Tomasek, 273 Neb. 573, 731 N.W.2d 585 (2007), over-
ruled on other grounds, Knights of Columbus Council 3152 v. KFS BD,
Inc., 280 Neb. 904, 791 N.W.2d 317 (2010).

19 See TFF, Inc. v. SID No. 59, 280 Neb. 767, 790 N.W.2d 427 (2010).
20 See id.

21§ 25-824(4). See, also, Malicky v. Heyen, 251 Neb. 891, 560 N.W.2d 773
(1997).

22 See, e.g., Sports Courts of Omaha v. Meginnis, 242 Neb. 768, 497 N.W.2d
38 (1993).

23 See id.
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The record fails to show that Chicago Lumber had an improper
motive when it sued to foreclose the lien. Nor was Chicago
Lumber’s legal position unreasonable. We conclude that the
district court abused its discretion in awarding attorney fees
to Selvera.

3. CHIcAGO LUMBER’S REQUESTS FOR SANCTIONS

Chicago Lumber argues that the court erred in not impos-
ing sanctions on Selvera. Chicago Lumber claims that Selvera
brought her counterclaim in bad faith and contends that
Selvera’s tactics in prosecuting her claim, namely presenting
the court with Exhibit B, warranted an award of attorney fees
to Chicago Lumber.

We note that Chicago Lumber filed a motion for “Rule 11
Sanctions.” We assume this motion refers to Neb. Ct. R. Pldg.
§ 6-1111 (rev. 2008). The comment to § 6-1111 states that bad
faith or frivolous litigation is subject to sanction under Neb.
Rev. Stat. §§ 25-824 to 25-824.03 (Reissue 2008). We will thus
treat this as a motion under § 25-824.

Applying § 25-824 and the standards previously discussed,
we conclude that Selvera did not bring her counterclaim in bad
faith. The difficulties that arose stem largely from the ambig-
uous Exhibit B attached to Selvera’s counterclaim. Selvera
apparently believed that she had paid in full and tried to provide
Chicago Lumber with documents to that effect. Unfortunately,
the exhibit was confusing. Selvera apparently did not realize
the error until late in the action. We do not believe that her
apparently innocent reliance on Exhibit B, which was confus-
ing, amounts to bad faith. The court did not abuse its discretion
in refusing to award attorney fees to Chicago Lumber.

V. CONCLUSION
We conclude that the court erred in granting Selvera sum-
mary judgment. Exhibit B was confusing, and so Chicago
Lumber was not acting in bad faith when it refused to release
its lien. The company was reasonably seeking answers. But
after Chicago Lumber had received proper documentation,
there is a genuine issue of fact whether the company acted in
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bad faith by not releasing its lien. Finally, we conclude that
neither side is entitled to attorney fees under § 25-824.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
WriGHT and McCorMACK, JJ., not participating.

JoNI MUELLER, APPELLEE, V. LINCOLN PUBLIC
SCHOOLS, APPELLANT.
803 N.W.2d 408

Filed August 5, 2011.  No. S-10-748.

1. Workers’ Compensation: Wages. The determination of how the average weekly
wage of a workers’” compensation claimant should be calculated is a question
of law.

2. Workers’ Compensation: Appeal and Error. Regarding questions of law, an
appellate court in workers’ compensation cases is obligated to make its own
decisions.

3. Employer and Employee: Wages. In calculating an employee’s average weekly
wage, abnormally low workweeks resulting from circumstances such as vacation
time, sick leave, or holidays should be excluded from the calculation.

4. Workers’ Compensation. The goal of any average income test is to produce
an honest approximation of a workers’ compensation claimant’s probable future
earning capacity. The emphasis is on not distorting the employee’s average
weekly wage.

5. Stipulations. The construction of a stipulation is a question of law.

Appeal from the Workers’ Compensation Court. Reversed
and remanded with directions.

Riko E. Bishop, of Perry, Guthery, Haase & Gessford, P.C.,
L.L.O., for appellant.

Jon Rehm, of Rehm, Bennett & Moore, P.C., L.L.O., for
appellee.

Heavican, C.J., CoNNOLLY, GERRARD, STEPHAN, MCCORMACK,
and MILLER-LERMAN, JJ.

GERRARD, J.
Joni Mueller, an employee of the Lincoln Public Schools
(LPS), was awarded workers’ compensation benefits after she
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was injured on the job. As a school employee, Mueller worked
only during the school year and did not work during summer
vacation. But her salary was spread out so that she was paid
every month of the year, even during the summer. The issue
presented in this appeal is how to calculate Mueller’s average
weekly wage for workers’ compensation purposes.

BACKGROUND

Mueller sought workers’ compensation benefits after she suf-
fered a whole body injury on February 2, 2007, arising out of
and in the course of her employment as a food service manager
at Arnold Elementary School. The compensability of her injury
is not at issue—only the determination of her wage.

At trial, Mueller explained that when she was hired, it was
understood that she would be paid monthly for 12 months
a year, even though she would work only during the school
year—essentially, 9 out of 12 months. Mueller’s health insur-
ance benefits were also provided over a 12-month period. And
each year, Mueller was essentially assured of returning to her
job the following year, after filling out a form notifying LPS
of her desire to do so. In other words, Mueller’s employment
contract with LPS was on a 1-year renewable basis, wherein
Mueller would work during the school year, but her income
would be spread out so she would be paid every month.

The director of LPS’ school nutrition services explained that
the hourly wage paid to LPS food service workers was higher
than the surrounding market rate, because the intent was to
offer workers an annual salary that was competitive with the
annual salary offered in the field. LPS food service employees
were considered full-time employees at 372 hours per week.
In essence, the workers’ hourly wage was used as a means to
calculate an annualized 12-month salary.

LPS offered to stipulate that Mueller’s hourly wage was
$15.27 and that her average weekly wage was $411.49. Mueller
accepted that her hourly wage was $15.27, but disagreed with
respect to the average weekly wage. The dispute, as presented
to the court, was whether the average weekly wage should be
calculated over a 9-month period or a full calendar year. Based
on what Mueller had actually been paid over the 6 months
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before her injury, LPS calculated her average weekly wage
for purposes of temporary indemnity as being $411.49. LPS
also proposed that because Mueller’s wages were earned over
39 weeks, but paid over 52 weeks, her average weekly wage
for purposes of permanent indemnity should be calculated
by annualizing her hourly income, then dividing that total
by 52 weeks—resulting in a proposed average weekly wage
of $458.10.

But the trial court rejected those arguments, reasoning that
the basis of calculation should be what Mueller earned during
the 6 months before her injury, not necessarily what she was
paid. The trial court acknowledged LPS’ observation that its
reasoning would result in wage calculations for workers’ com-
pensation purposes that would significantly exceed the wages
Mueller had actually been receiving from LPS. But the trial
court believed that LPS’ proposal would, in effect, lower the
hourly wage to which the parties had stipulated.

So, the trial court determined that Mueller’s average weekly
wage for temporary total disability purposes was $572.62
($15.27 per hour x 37" hours per week). And for permanent
partial disability purposes, the trial court found that Mueller’s
average weekly wage was $610.80 ($15.27 per hour x 40 hours
per week). The trial court rejected the opinion of the court-
appointed vocational rehabilitation counselor with respect to
Mueller’s loss of earning capacity, because her opinion had
been based on LPS’ calculation of Mueller’s average weekly
wage. The trial court made its own calculation of Mueller’s loss
of earning capacity and awarded Mueller temporary and perma-
nent disability benefits based upon its determinations.

LPS appealed to the review panel of the Workers’
Compensation Court, which panel found that the trial court’s
decision was “based on findings of fact which are not clearly
wrong.” The review panel affirmed the award. LPS appeals.

ASSIGNMENTS OF ERROR
LPS assigns that the Workers’ Compensation Court erred
in (1) determining how to calculate the average weekly wage
of a school employee who is paid over 12 months for work
performed during the 9-month school year and (2) declining to
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adopt the court-appointed vocational rehabilitation counselor’s
opinion that Mueller’s loss of earning capacity was 20 per-
cent, based upon her 26-week wage history, or alternatively,
25 percent, based upon an annualized average weekly wage
of $458.10.

STANDARD OF REVIEW
[1,2] The determination of how the average weekly wage
of a workers’ compensation claimant should be calculated is
a question of law.! Regarding questions of law, an appellate
court in workers’ compensation cases is obligated to make its
own decisions.?

ANALYSIS

In workers’ compensation cases, the amount of benefits
awarded to a claimant is dependent upon the court’s calculation
of the claimant’s average weekly wage. For employees who are
paid by the hour, the average weekly wage is determined pur-
suant to Neb. Rev. Stat. §§ 48-121 (Reissue 2004) and 48-126
(Reissue 2010). Section 48-126 provides in relevant part that
“wages” mean ‘“the money rate at which the service rendered
is recompensed under the contract of hiring in force at the time
of the accident.” In continuous employment, if immediately
before the accident the claimant’s rate of wages was fixed by
the hour, the claimant’s weekly wage is “his or her average
weekly income for the period of time ordinarily constituting
his or her week’s work, and using as the basis of calculation
his or her earnings during as much of the preceding six months
as he or she worked for the same employer,” except as pro-
vided (as relevant in this case) in § 48-121.3 And § 48-121(4)
provides that for purposes of calculating permanent disability
benefits of an hourly employee, “the weekly wages shall be
taken to be computed . . . upon the basis of a workweek of a
minimum of forty hours.”

' Ramsey v. State, 259 Neb. 176, 609 N.W.2d 18 (2000).
2 Id.
3§ 48-126.
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We have said that as a general rule, “[t]he weekly wage of
a worker compensated on an hourly basis is a simple function
of the hourly rate multiplied by the number of hours worked in
a given week.” And in Ramsey v. State,” we further explained
that for claimants with permanent disabilities, § 48-121(4)
requires that a minimum of 40 hours per week be utilized
in that computation, so part-time employees with permanent
disabilities are treated as though they had worked a 40-hour
workweek.

[3] But we have also recognized that this formula is not
inflexible. For instance, in Ramsey, we held that § 48-126 does
not permit the backward extrapolation of a wage increase so
as to distort the average weekly wage actually earned by the
worker before a compensable injury. And in Harmon v. Irby
Constr. Co.,* we held that a $30 per diem which a worker
earned during the 6 days immediately before his injury would
be considered income only for each of the 6 days on which he
actually earned it, because application of the $30 per diem to
the entire 26-week period preceding his injury would distort
the calculation of his average weekly wage. Similarly, we have
held that in calculating an employee’s average weekly wage,
abnormally low workweeks resulting from circumstances such
as vacation time, sick leave, or holidays should be excluded
from the calculation.’

[4] In other words, as we explained in Powell v. Estate
Gardeners,® “the addition of the language ‘“ordinarily consti-
tuting his or her week’s work™’ precludes an automatic math-
ematical calculation based on the past 6 months’ work.” So,
for instance, “abnormally low output or weekly hours due to
illness or vacation will not be averaged in.” The goal of any

4 Ramsey, supra note 1, 259 Neb. at 181, 609 N.W.2d at 21.
5 Ramsey, supra note 1.
5 Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999).

7 See, Canas v. Maryland Cas. Co., 236 Neb. 164, 459 N.W.2d 533 (1990);
Clifford v. Harchelroad Chevrolet, 229 Neb. 78, 425 N.W.2d 331 (1988).

8 Powell v. Estate Gardeners, 275 Neb. 287, 294, 745 N.W.2d 917, 923
(2008) (emphasis omitted).

° Id. at 294-95, 745 N.W.2d at 923.
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average income test is to produce an honest approximation of
the claimant’s probable future earning capacity.'® The key to
these cases is our emphasis on not distorting the employee’s
average weekly wage.!!

The Workers’ Compensation Court’s decision in this case,
however, had the effect of distorting Mueller’s average weekly
wage well beyond what she was actually earning at the time
of her injury. To some extent, such distortion is required by
§ 48-121(4), which requires the use of a 40-hour workweek
in calculating benefits, rather than the 37':-hour week that
Mueller was actually expected to work during the school year.
This is because, while LPS may consider Mueller to be a
full-time employee at 37" hours per week, § 48-121(4) estab-
lishes a 40-hour-per-week minimum for workers’ compensa-
tion purposes.

But the Nebraska Workers” Compensation Act does not
dictate that Mueller’s weekly wages be calculated without
accounting for the unique circumstances of her employment.
Part of the problem faced by the Workers’ Compensation Court
in this case, and this court on appellate review, is that the
record is far from clear about how, precisely, Mueller was com-
pensated. The parties seem to assume that because Mueller had
an hourly wage, her rate of wage was fixed by the hour within
the meaning of §§ 48-121(4) and 48-126. However, if Mueller
was purely an hourly employee, her paycheck each month
would depend on the number of hours she had worked that
month. Obviously, that is not the case, because in the summer,
Mueller is paid during months she did not work at all. And
neither party does a particularly good job of explaining how
Mueller’s monthly paycheck is derived from her hourly wage—
facts which might have helped the Workers’ Compensation
Court’s calculation.

The record suggests that Mueller’s monthly wage is deter-
mined by taking her hourly wage, projecting the hours she
would be expected to work over the course of the school
year, and dividing that total by 12. And as explained above,

10 See id.
g
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the hourly wage is apparently determined by taking a desired
annual salary and dividing it by the number of hours an
employee is expected to work during the year. This is confus-
ing, but it does not make for an hourly employee as the term
is usually understood. For an employee’s “rate of wages” to
be “fixed by the day or hour,” an hourly wage and the number
of hours worked during each pay period should be the starting
points for determining remuneration—not the result of some
other calculations."

Nevertheless, each of the parties has started from the prem-
ise that Mueller had an hourly wage, and then set about trying
to pound a square peg into a round hole. And each party argues
that the other should bear the consequences of an imperfect
fit. But while a perfect fit may not be possible given the appli-
cable statutes, we agree with LPS that a better fit is possible
and that the Workers’ Compensation Court erred in calculating
Mueller’s average weekly wage without accounting for the fact
that her hourly wages do not, if simply multiplied by 40 hours
a week, approximate her actual weekly wages.

Section 48-126 requires that an hourly employee’s weekly
wages

be taken to be his or her average weekly income for the
period of time ordinarily constituting his or her week’s
work, and using as the basis of calculation his or her earn-
ings during as much of the preceding six months as he or
she worked for the same employer.
Under these circumstances, the trial court erred in not calcu-
lating Mueller’s average weekly wage, for temporary disabil-
ity purposes, based upon her actual weekly income. And for
permanent disability purposes, although § 48-121(4) requires
that Mueller’s workweek be extended to 40 hours, it does not
require the court to ignore that she was paid over the entire
year for 39 weeks of work. So, the trial court erred in not
accounting for that fact, as LPS suggested.

The trial court’s reasoning, in fact, could cut both ways. The
basis of the trial court’s calculation was, in effect, not what
Mueller had been paid during the 6 months before her injury,

12 See §§ 48-121(4) and 48-126.
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but the hours she had actually worked during those 6 months.
Which, because Mueller was injured in February, worked to
her benefit. Had Mueller been injured in August, however,
the court’s reasoning would have deprived her of “earnings”
because she would not have worked during summer vacation.
This appeal would most likely be the same, except the parties’
positions would be reversed. As we said in Powell, such a result
would “not be an accurate reflection” of the employee’s loss
of earning capacity and “thus would not carry out the benefi-
cent purposes” of the Nebraska Workers’ Compensation Act."
That, in itself, demonstrates how the court’s reasoning runs up
against our emphasis, explained in Powell, on “‘not distorting’
the employee’s average weekly wage.”* Neither employers
nor injured workers in this situation should experience feast or
famine based upon when they were injured.

[5] In arguing to the contrary, Mueller contends that LPS
stipulated away its argument about her average weekly wage
by stipulating to her hourly wage. Mueller contends that LPS
is barred from arguing that her average weekly wage is lower
than what the trial court calculated based on that stipulation.
We agree that generally, parties are bound by stipulations vol-
untarily made."® But we have also said that the construction of
a stipulation is a question of law.'® In this case, we do not agree
with Mueller’s construction of the stipulation. An examination
of the colloquy at issue will illustrate why:

[LPS’ counsel]: Your Honor, I think that [LPS] would
be willing to stipulate that there was an injury on February
2, 2007; that [Mueller’s] average weekly wage at that time
was 411.49; her hourly rate at that time was $15.27. Are
you okay with that so far?

[Mueller’s counsel]: Well, I would disagree over the
average weekly wage.

13" Powell, supra note 8, 275 Neb. at 296, 745 N.W.2d at 924.
4 Id. at 295, 745 N.W.2d at 923.
5 Lincoln Lumber Co. v. Lancaster, 260 Neb. 585, 618 N.W.2d 676 (2000).

16 Jackson v. Brotherhood’s Relief & Comp. Fund, 279 Neb. 593, 779
N.W.2d 589 (2010); Foote v. O’Neill Packing, 262 Neb. 467, 632 N.W.2d
313 (2001).
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[LPS’ counsel]: They’re challenging the average weekly
wage. That’s the average weekly wage that was used.

THE COURT: All right. So we don’t have an agree-
ment on average weekly wage.

THE COURT: The hourly rate . . . of 15.27, do you
concede that, or is that at issue too?

[Mueller’s counsel]: I think we would — actually, the
hourly rate is correct. It’s a matter of how you — how it’s
calculated, the amount of time it’s calculated over.

THE COURT: I understand from my reading of the
dispute, it’s whether or not the average weekly wage is
calculated over a nine-month period or a full calendar
year; is that correct?

[LPS’ counsel]: That’s correct.

THE COURT: Is that your understanding?

[Mueller’s counsel]: Correct.

THE COURT: I assume you will agree with the other
stipulations proposed . . . ?

[Mueller’s counsel]: Correct.

THE COURT: I will accept those.

Read in context, it is apparent that LPS’ stipulation of
Mueller’s hourly wage was not a concession of its arguments
about her average weekly wage. Mueller seems to be arguing
that once the hourly wage is established, the rest is just math.
But Mueller’s math is based on her construction of the relevant
statutes—a construction which, as explained above, is inconsist-
ent with our jurisprudence. As Powell notes, we already make
exception where the determination of an employee’s average
weekly wage is distorted by abnormally low output or weekly
hours due to illness and vacation.!” Basic fairness requires that
principle to be applied in both directions—as Powell explains,
the goal is to honestly approximate the claimant’s probable
future earning capacity.'® That did not happen here.

Therefore, we find merit to LPS’ assignments of error. But
rather than recalculate Mueller’s award, we find that the cause

17 See Powell, supra note 8.
18 See id.



34 282 NEBRASKA REPORTS

should be remanded to the Workers’ Compensation Court for
further proceedings consistent with this opinion—and, per-
haps, greater clarity from the parties about how Mueller’s
actual take-home pay is calculated. Any issues with respect to
possible overpayment should be addressed by the trial court.
And because it is not clear whether the trial court would have
adopted the opinion of the court-appointed vocational reha-
bilitation counselor had it not disagreed with her assumptions
regarding Mueller’s average weekly wage, the court should
reconsider that issue in the first instance.

CONCLUSION
For the foregoing reasons, the judgment of the review panel
of the Workers’” Compensation Court is reversed, and the cause
is remanded with directions to remand the case to the trial
court for further proceedings consistent with this opinion.
REVERSED AND REMANDED WITH DIRECTIONS.
WRIGHT, J., not participating.

McKIinNIS ROOFING AND SHEET METAL, INC.,
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HEeavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.

NATURE OF CASE

McKinnis Roofing and Sheet Metal, Inc. (McKinnis), and
homeowner Jeffrey D. Hicks entered into two contracts. The
first contract related to Hicks’ roof, and the second contract
related to copper awnings on Hicks’ residence.

McKinnis filed a complaint in the district court for Douglas
County alleging that Hicks breached both contracts. After trial,
the district court filed an order of judgment on October 1,
2010, in which it determined that Hicks had breached both con-
tracts. With regard to the roofing contract, the court awarded
McKinnis damages in the amount of $4,419.88. With regard to
the awning contract, the district court awarded McKinnis dam-
ages in the amount of $789.80.

McKinnis appeals, claiming that the district court erred in
calculating the amount of damages to which it was entitled.
Hicks cross-appeals and claims, inter alia, that the district
court erred when it determined that he breached the contracts.
As explained below, based on the facts and contract lan-
guage, we determine that Hicks did not breach either contract.
Accordingly, we reverse the order and remand the cause to
the district court with directions to enter judgment in favor
of Hicks.

STATEMENT OF FACTS

Hicks’ home was damaged in a hailstorm in June 2008. The
storm caused damage to Hicks’ wood shake roof and copper
awnings. McKinnis and Hicks entered into a written contract
presented by McKinnis on July 10 regarding the roof. The con-
tract provided that McKinnis would replace or repair the roof
upon approval and payment from Hicks’ insurance company,
Chubb Group of Insurance Companies (Chubb). Paragraph 7
of the roofing contract also provided that acceptance under the
agreement “cannot be withdrawn after McKinnis . . . person-
nel appear on site ready to perform except by mutual written
agreement of the parties.”
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The record is replete with evidence, not necessary to repeat
here, regarding the efforts required to obtain the insurance
payment. Chubb agreed to pay for the roof repair and issued a
payment to Hicks in the amount of $74,913.23. Hicks notified
McKinnis that he was going to replace the roof with a slate
roof using a different contractor. McKinnis sued Hicks for lost
profits for losing the wood shake roof replacement job.

On September 16, 2008, the parties agreed that McKinnis
would replace Hicks’ copper awnings damaged in the storm.
Paragraph 15 of the awning contract provided that Hicks
would pay McKinnis the cost of material and labor for job
setup “when the same are delivered to the job site” and that the
balance would be due upon completion. Despite the ongoing
litigation, McKinnis informed Hicks through its attorney that
it still intended to perform its obligation under the awning
contract. However, because of the pending issues involving
the roof contract and despite the language of the awning con-
tract, McKinnis demanded payment on the awning contract
before it would perform. Hicks declined McKinnis’ proposal
for advance payment and repeatedly indicated his readiness to
adhere to the awning contract. McKinnis did not go forward
with the awning contract and sued Hicks for loss of profits
for the copper awning job based generally on a theory that
Hicks’ refusal of its demand for advance payment was a breach
by Hicks.

The district court conducted a trial and filed its order
on October 1, 2010, in which it determined that Hicks had
breached both contracts and owed McKinnis damages. The
district court generally determined that McKinnis had satis-
fied the conditions of the roof contract and that, in reliance on
Restatement (Second) of Contracts § 251 (1981), McKinnis was
justified in seeking “assurance of performance” by requesting
advance payment before performing under the awning contract.
The court awarded McKinnis $4,419.88 on the roof contract
and $789.80 on the awning contract. McKinnis appeals, and
Hicks cross-appeals.

ASSIGNMENTS OF ERROR
In its appeal, McKinnis generally claims that the district
court awarded insufficient damages and specifically erred
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when it calculated damages due to the breach of the contracts
based on McKinnis’ net profit margin rather than its gross
profit margin.

In his cross-appeal, Hicks claims, summarized and restated,
that the district court erred when it determined that Hicks had
breached both contracts.

STANDARD OF REVIEW
[1] The meaning of a contract is a question of law, in con-
nection with which an appellate court has an obligation to
reach its conclusions independently of the determinations made
by the court below. Davenport Ltd. Partnership v. 75th &
Dodge I, L.P.,, 279 Neb. 615, 780 N.W.2d 416 (2010).

ANALYSIS
McKinnis’ Appeal: Because There Is Merit to the
Cross-Appeal, We Need Not Consider the
Correctness of the Damage Awards.

McKinnis claims that the damage awards entered by the dis-
trict court were insufficient as to each of the contracts. In this
regard, McKinnis urges this court to adopt a theory of contract
damages which would, in certain cases, permit the award of
damages based on a gross lost profit margin rather than a net
lost profit margin. Without regard to the desirability of endors-
ing such a damage formulation, and despite the scholarship
exhibited in the briefs related thereto, because we determine
that Hicks did not breach either the roof contract or the awning
contract, we do not consider McKinnis’ assignment of error
related to the proper measure of damages.

Hicks’ Cross-Appeal: Hicks Did Not Breach
the Roof Contract.

Hicks claims that because he properly withdrew his accept-
ance of the roof contract in accordance with paragraph 7, he
did not breach the contract, and that the district court erred
when it determined that he had breached the roof contract.
We find merit to Hicks’ cross-appeal and determine that the
district court erred when it determined that Hicks breached the
roof contract.

The parties and the district court devote considerable atten-
tion to the relative efforts of the parties to obtain the insurance
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settlement check. In any event, there is agreement that Chubb
sent the check, and we determine the means by which this
was achieved was not a breach of the contract and is not
determinative of the outcome of this appeal regarding the
roof contract.

Although we recognize that the district court stated gen-
erally that Hicks did nothing to rescind or cancel the roof
contract, elsewhere, it specifically found in its order that
“[flollowing receipt of the insurance settlement from Chubb,
[Hicks] informed [McKinnis] that [Hicks] was having his roof
replaced with a slate roof, by another contractor.” The court
found that “[McKinnis] then sued [Hicks].”

In his answer, Hicks alleged in the sixth affirmative defense
that he “withdrew any alleged acceptance prior to any McKinnis
. . . personnel appearing on site ready to perform.” At trial,
Hicks testified that he terminated the agreement, inter alia,
because under the roof contract, he was allowed to withdraw
his acceptance. At trial, a representative of McKinnis testified
essentially that McKinnis “never had a crew of construction
personnel show up at the Hicks [residence] to do any of the
replacement tasks because [McKinnis] never even bought any
of those raw materials.”

Notwithstanding its specific finding that Hicks informed
McKinnis that he was going to engage another contractor to
replace the roof, the district court failed to analyze the signifi-
cance of this fact in the context of the rights and obligations of
the parties under the roof contract. In this regard, Hicks draws
our attention to paragraph 7 of the roof contract which provides
that the agreement “cannot be withdrawn after McKinnis . . .
personnel appear on site ready to perform except by mutual
written agreement of the parties.”

In its appellate brief, McKinnis does not meaningfully sug-
gest that its personnel appeared on the site ready to replace
the roof, but instead asserts that “McKinnis personnel came to
the Hicks residence several times to take pictures documenting
the hail damage to be presented to the insurance carrier [and]
this appearance at the Hicks residence by McKinnis person-
nel eliminated Hicks’ right to withdraw his acceptance of the
contract.” Reply brief for appellant at 13. We disagree with
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McKinnis regarding the significance of these facts under the
terms of the roof contract.

[2] The roof contract was presented by McKinnis to Hicks.
When there is a question about the meaning of a contract’s
language, the contract will be construed against the party pre-
paring it. Lexington Ins. Co. v. Entrex Comm. Servs., 275 Neb.
702, 749 N.W.2d 124 (2008). The plain language of paragraph
7 permits Hicks to withdraw and terminate the roof contract
before McKinnis’ personnel appear on the site ready to perform
the work of replacing the roof. We do not accept McKinnis’
reading of the roof contract equating inspection of the roof
and photographing roof damage for insurance purposes as an
appearance “on site ready to perform” roof replacement work
as provided for in paragraph 7.

The meaning of a contract is a question of law, in connec-
tion with which an appellate court has an obligation to reach its
conclusions independently of the determinations made by the
court below. Davenport Ltd. Partnership v. 75th & Dodge I,
L.P, 279 Neb. 615, 780 N.W.2d 416 (2010). Upon our review
on appeal, we conclude that the district court erred when it
failed to accord legal significance under the controlling con-
tract to its finding that Hicks decided to use another contractor
at a point in time prior to McKinnis’ appearance to perform
the replacement work. Hicks’ decision had the legal effect of
withdrawing from the roof contract, as he was permitted to do
under paragraph 7. Hicks’ withdrawal was not a breach of the
roof contract. The district court erred when it found that Hicks
breached the roof contract.

Hicks’ Cross-Appeal: Hicks Did Not Breach
the Awning Contract.

Hicks claims that the district court erred when it determined
that he breached the awning contract. We find merit to this
assignment of error.

The parties entered into the awning contract in September
2008. Paragraph 15 of the awning contract provides that
Hicks would pay McKinnis the cost of material and labor for
job setup “when the same are delivered to the job site” and
that the balance would be due upon completion. Reference
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is made in the record to a letter dated February 10, 2009, in
which Hicks informed McKinnis that he was ready to perform
his obligations under the awning contract. McKinnis filed its
complaint on March 5, in which it alleged that the parties
had entered into the awning contract on September 16, 2008,
that McKinnis had performed conditions precedent, and that
Hicks had breached the awning contract by refusing to permit
McKinnis to perform replacement of the copper awnings on
Hicks’ residence.

In a letter dated April 1, 2009, Hicks referred to his February
10 letter and again expressed his willingness to adhere to the
awning contract. In his answer filed April 2, Hicks denied
McKinnis’ allegations “because [McKinnis] has not performed,
atall . .. despite . . . Hicks’ requests for [McKinnis] to perform
under this [awning] contract.” In his third affirmative defense,
Hicks alleged that McKinnis had “materially breached the con-
tracts between the parties.” In McKinnis’ answer to request for
admissions, it admitted that as of April 2, it had not replaced
the copper awnings.

On April 9, 2009, McKinnis demanded prepayment of the
cost of the awning contract “prior to performance.” On April
22, Hicks declined McKinnis’ demand to prepay but repeated
his willingness to abide by the awning contract.

In the district court’s order, it found that Hicks had “made
[his] demand on [McKinnis] to perform on the [awning]
contract in February and April, 2009, and [McKinnis] would
have presumably accomplished the copper awnings job in
2009.” Although the district court found that Hicks stood
ready to abide by the contract, the district court nevertheless
found that

under the circumstances, [McKinnis] was justified in
demanding [on April 9, 2009,] assurance of perform-
ance from [Hicks]. . . . See Section 251 of Second
Restatement of Contracts. When [Hicks] refused to pay
the entire contract price prior to [McKinnis’] perform-
ance, [McKinnis] was justified in treating the refusal as
[Hicks’] breach . . ..

Restatement (Second) of Contracts § 251 at 276-77 (1981),
upon which the district court relied, provides:
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When a Failure to Give Assurance May Be Treated as
a Repudiation

(1) Where reasonable grounds arise to believe that
the obligor will commit a breach by non-performance
that would of itself give the obligee a claim for damages
for total breach under § 243, the obligee may demand
adequate assurance of due performance and may, if rea-
sonable, suspend any performance for which he has not
already received the agreed exchange until he receives
such assurance.

(2) The obligee may treat as a repudiation the obligor’s
failure to provide within a reasonable time such assurance
of due performance as is adequate in the circumstances of
the particular case.

The district court did not specifically explain “the circum-
stances” upon which it relied as a basis for invoking § 251 and
endorsing McKinnis’ demand for prepayment, the refusal of
which it deemed a breach by Hicks. McKinnis asserts that its
demand for prepayment was based primarily on Hicks’ having
breached the roof contract.

We need not consider the wisdom of adopting § 251 of the
Restatement or whether, if adopted, it would apply to the facts
of this case. The basis on which McKinnis and the district court
evidently believed that McKinnis’ demand for assurance was
appropriate was the presumed meritoriousness of McKinnis’
claim that Hicks had already breached the roof contract and
was therefore inclined to also breach the awning contract. As
we have already determined in this opinion, the foundation for
these beliefs was erroneous.

The basis for McKinnis’ belief that Hicks would commit a
breach of the awning contract was nullified by Hicks’ assur-
ances of performance both before and after McKinnis filed the
lawsuit. As the district court’s finding that Hicks demanded
that McKinnis perform makes clear, Hicks did not repudiate
the awning contract. See Anderson Excavating v. SID No. 177,
265 Neb. 61, 654 N.W.2d 376 (2002) (stating that repudiation
is question of fact). Further, we have determined that Hicks did
not breach the roof contract; thus, even if we were to adopt
§ 251 of the Restatement, the belief by McKinnis and the court
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that one breach foreshadows another and serves as a basis for
McKinnis to demand assurance and avoid its duty under the
awning contract was not reasonable. Hicks has not breached
the roof contract or repudiated the awning contract. The pre-
payment by McKinnis was not warranted, and Hicks’ refusal of
the demand was not a breach of the awning contract.

The district court’s findings show that Hicks stood ready
to perform his obligations under the awning contract and that,
inter alia, in the absence of a breach of the roof contract by
Hicks, McKinnis was not justified in seeking prepayment con-
trary to the payment terms and schedule in paragraph 15 of the
awning contract. Hicks’ refusal to prepay for the awning job
was not a breach by Hicks.

The district court erred when it determined that Hicks
breached the awning contract.

CONCLUSION
Hicks did not breach the roof contract or the awning contract.
We therefore reverse the order of the district court and remand
the cause with directions to vacate the judgment entered on
McKinnis’ behalf and to enter judgment in favor of Hicks.
REVERSED AND REMANDED WITH DIRECTIONS.

EL1ZABETH GRANT JOHNSON, APPELLEE, V.
KARI JOHNSON, APPELLANT.
803 N.W.2d 420

Filed August 12, 2011.  No. S-10-1092.

1. Service of Process: Waiver: Time. A voluntary appearance signed the day before
the petition is filed waives service of process if filed simultaneously with or after
the petition.

2. Motions to Vacate: Proof: Appeal and Error. An appellate court will reverse
a decision on a motion to vacate only if the litigant shows that the district court
abused its discretion.

3. Judgments: Jurisdiction. A jurisdictional issue that does not involve a factual
dispute presents a question of law.

4. Judgments: Appeal and Error. An appellate court independently reviews ques-
tions of law decided by a lower court.
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5. Jurisdiction: Service of Process: Waiver. Proper service, or a waiver by volun-
tary appearance, is necessary to acquire personal jurisdiction over a defendant.

6. Judgments: Jurisdiction. A judgment entered without personal jurisdiction
is void.

7. Judgments: Collateral Attack. A void judgment may be attacked at any time in
any proceeding.

Appeal from the District Court for Douglas County: J.
PaTtrick MULLEN, Judge. Affirmed.

Virginia A. Albers, of Lieben, Whitted, Houghton, Slowiaczek
& Cavanagh, P.C., L.L.O., for appellant.

Christine A. Lustgarten, of Dornan, Lustgarten & Troia,
P.C., L.L.O., for appellee.

Heavican, C.J.,, WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

CONNOLLY, J.

[1] Kari Johnson seeks to have a dissolution decree vacated.
He argues that because he signed his voluntary appearance
before his wife had filed her petition, he did not effectively
waive service of process and thus the court did not have per-
sonal jurisdiction over him. We disagree and hold that a vol-
untary appearance signed the day before the petition is filed
waives service of process if filed simultaneously with or after
the petition. We affirm.

BACKGROUND

On November 23, 2009, Kari and his wife, Elizabeth Grant
Johnson, went to a self-help legal clinic for assistance in filing
a dissolution action. With the help of the clinic, Elizabeth pre-
pared several documents, including a petition for dissolution,
a voluntary appearance for Kari, an application for support,
a motion for default judgment, and a proposed dissolution
decree. Under a notary’s supervision, Kari signed the voluntary
appearance and the proposed decree. Both of these documents
were dated November 23, 2009.

The next day, Elizabeth filed the petition for dissolution
and Kari’s voluntary appearance in the district court. The time
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stamps on the two documents reflect that the documents were
filed simultaneously.

On January 27, 2010, the court held a hearing in which it
reviewed the proposed decree with Elizabeth. Kari did not
attend the hearing, but the court found that the voluntary
appearance Kari had signed established personal jurisdiction.
After a few modifications, the court entered the decree that the
parties had signed. Among other things, the decree required
Kari to pay child support and alimony to Elizabeth.

In September 2010, Kari moved to vacate the decree of
dissolution. He argued that the decree was void because the
court lacked personal jurisdiction over Kari when it entered
the decree. He argued that his voluntary appearance, which he
signed before Elizabeth’s filing of the petition, did not establish
jurisdiction. Further, he argued that he had done nothing else
that would waive his objection to insufficiency of service. The
court denied this motion.

ASSIGNMENT OF ERROR
Kari assigns that the district court erred in refusing to vacate
the dissolution decree, because the court did not have personal
jurisdiction over him when Elizabeth failed to serve him with
process and he never waived service.

STANDARD OF REVIEW
[2] We will reverse a decision on a motion to vacate
only if the litigant shows that the district court abused its
discretion.!
[3,4] A jurisdictional issue that does not involve a factual
dispute presents a question of law.> We independently review
questions of law decided by a lower court.?

ANALYSIS
Kari argues that Elizabeth never served him with process
and that his voluntary appearance was not effective to waive

! See, e.g., Destiny 98 TD v. Miodowski, 269 Neb. 427, 693 N.W.2d 278
(2005).

% In re Interest of Trey H., 281 Neb. 760, 798 N.W.2d 607 (2011).
3 1d.
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process. So, he argues, the court never acquired personal juris-
diction and the decree is void.

[5-7] Kari is correct in that proper service, or a waiver by
voluntary appearance,* is necessary to acquire personal juris-
diction over a defendant.> And we have stated that a judgment
entered without personal jurisdiction is void.® As mentioned,
Kari signed a voluntary appearance, but did so before Elizabeth
filed the petition. If we conclude that this voluntary appearance
is insufficient to waive service of process, the court’s decree
is void. And a void judgment may be attacked at any time in
any proceeding.’

Kari argues that a voluntary appearance cannot be signed
before an action is filed, because there is no pending action
in which to enter an appearance at that point. Kari views the
operative time for a voluntary appearance as the point at which
he signed the document—not when Elizabeth filed it with
the court. And because Kari signed his appearance before the
petition was filed, he argues his appearance does not establish
personal jurisdiction.

But as a general rule, documents are given effect as of the
date and time they are filed. For example, an action is com-
menced on the day that the complaint is filed.® Similarly, we
look to the date of filing for other matters of procedure, such as
a motion to alter or amend a judgment’® or a notice of appeal.'®

4 See Neb. Rev. Stat. § 25-516.01 (Reissue 2008).

5 See, e.g., Holmstedt v. York Cty. Jail Supervisor, 275 Neb. 161, 745
N.W.2d 317 (2008); Nebraska Methodist Health Sys. v. Dept. of Health,
249 Neb. 405, 543 N.W.2d 466 (1996). See, also, 49 C.J.S. Judgments § 32
(2009).

¢ See, e.g., Cave v. Reiser, 268 Neb. 539, 684 N.W.2d 580 (2004); State v.
Roth, 158 Neb. 789, 64 N.W.2d 799 (1954); Ehlers v. Grove, 147 Neb.
704, 24 N.W.2d 866 (1946). See, also, 49 C.J.S. supra note 5, § 30.

" Ryan v. Ryan, 257 Neb. 682, 600 N.W.2d 739 (1999).

8 See, Fox v. Nick, 265 Neb. 986, 660 N.W.2d 881 (2003); Neb. Rev. Stat.
§ 25-217 (Reissue 2008).

 See Neb. Rev. Stat. § 25-1329 (Reissue 2008).

10 See, Neb. Rev. Stat. § 25-1912 (Reissue 2008); State v. Parmar, 255 Neb.
356, 586 N.W.2d 279 (1998).
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We see nothing in § 25-516.01(1) that leads us to conclude that
the Legislature wanted a voluntary appearance to take effect at
a time other than its filing.

We also note that other courts considering similar facts have
likewise ruled that the voluntary appearance signed before a
party filed a petition effectively waives service. For instance,
in Vayette v. Myers,'! the Illinois Supreme Court ruled that the
voluntary appearance of the defendant was valid when it was
filed the same day as the complaint—even though it was signed
the day before. The Missouri Court of Appeals has held that
the “entry of appearance, even though signed before the suit
was actually filed, was sufficient to confer jurisdiction.”'* A
Georgia Supreme Court decision states that a waiver of service
may occur before filing if the waiver is “strictly limited to a
specific suit in the minds of both parties at the time and . . .
is filed in due course and without reasonable delay.”'* Most
courts that have considered this question hold that a voluntary
appearance under such circumstances is valid.'*

Admittedly, some of these cases highlight issues that may,
in the future, lead to a different result. For example, in some
cases, no suit was filed for months or years after the appear-
ance was signed.!> Whether an appearance signed long before
the suit was filed would be valid is a question we need not con-
sider because the record shows that Elizabeth filed the petition
the next day. Other cases have limited an effective appearance
to those situations in which it is clear that the appearance was

" Vayette v. Myers, 303 TIl. 562, 136 N.E. 467 (1922).
12 Shields v. Shields, 387 S.W.2d 242, 245-46 (Mo. App. 1965).

3 Adair v. Adair, 220 Ga. 852, 856, 142 S.E.2d 251, 254 (1965). See, also,
Russell v. Russell, 257 Ga. 177, 356 S.E.2d 884 (1987).

4 See, Drinkwater v. Drinkwater, 111 FE. Supp. 559 (D.D.C. 1953); Withers v.
Starace, 22 F. Supp. 773 (E.D.N.Y. 1938); Kirk v. Bonner, 186 Ark. 1063,
57 S.W.2d 802 (1933); In re Adoption of Matthew B.-M., 232 Cal. App. 3d
1239, 284 Cal. Rptr. 18 (1991); Estate of Raynor, 165 Cal. App. 2d 715,
332 P.2d 416 (1958); Joaquin v. Joaquin, 5 Haw. App. 435, 698 P.2d 298
(1985); Jacobs v. Ellett, 108 Utah 162, 158 P.2d 555 (1945). See, also, 24
Am. Jur. 2d Divorce and Separation § 264 (2008); Annot., 159 A.L.R. 111
(1945).

15 See, e.g., Reagan v. Reagan, 22 Tll. App. 3d 211, 317 N.E.2d 581 (1974).
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filed in a case that the parties had been contemplating.'® Here,
Kari knew that Elizabeth intended to file the voluntary appear-
ance with the dissolution petition, which she filed the next day.
We conclude that the voluntary appearance waived service and
thus the court had jurisdiction. We affirm.

AFFIRMED.

16 See, e.g., Adair, supra note 13.

MANUELA DOMINGO GASPAR GONZALEZ, INDIVIDUALLY
AND AS PERSONAL REPRESENTATIVE OF THE ESTATE OF
EFrRAIN RAMOS-DOMINGO, DECEASED, APPELLANT, V.
UNioN Paciric RaiLRoAD COMPANY, APPELLEE.

803 N.W.2d 424

Filed August 19, 2011.  No. S-10-115.

1. Motions to Dismiss: Appeal and Error. An appellate court reviews a district
court’s order granting a motion to dismiss de novo.

2. Motions to Dismiss: Pleadings: Appeal and Error. When reviewing a dismissal
order, an appellate court accepts as true all the facts which are well pled and the
proper and reasonable inferences of law and fact which may be drawn therefrom,
but not the pleader’s conclusions.

3. Motions to Dismiss: Pleadings. To prevail against a motion to dismiss for failure
to state a claim, the pleader must allege sufficient facts, accepted as true, to state
a claim to relief that is plausible on its face.

4. Actions: Evidence: Pretrial Procedure. In cases in which a plaintiff does not or
cannot allege specific facts showing a necessary element, the factual allegations,
taken as true, are nonetheless plausible if they suggest the existence of the ele-
ment and raise a reasonable expectation that discovery will reveal evidence of the
element or claim.

5. Damages: Pleadings: Proof. One who seeks to avoid the legal effect of a release
of a claim for damages has the burden of pleading and proving the facts which
entitle such party to relief.

6. Contracts: Fraud. In the absence of fraud, one who signs an instrument without
reading it, when one can read and has had the opportunity to do so, cannot avoid
the effect of one’s signature merely because one was not informed of the contents
of the instrument.

7. Releases: Fraud. A release of a claim for relief should not be upheld if
fraud, deceit, oppression, or unconscionable advantage is connected with the
transaction.

8. Releases: Fraud: Intent. If a releasor was under a misapprehension, not due
to his or her own neglect, as to the nature or scope of the release, and if this
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18.

19.
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misapprehension was induced by the misconduct of the releasee, then the release,
regardless of how comprehensively worded, is binding only to the extent actu-
ally intended by the releasor. The release, to the extent it purports to release
claims other than any understood by the releasor to be included, is ineffective to
that extent.

Fraud: Words and Phrases. Overreaching, which is closely related to fraud, is
the result of an inequality of bargaining power or other circumstances in which
there is an absence of meaningful choice on the part of one of the parties.
Releases: Fraud. In circumstances affording an opportunity for overreaching, the
law demands good faith on the part of a releasee and a full understanding on the
part of the person injured as to his or her legal rights.

Pleadings: Appeal and Error. An appellate court reviews a district court’s deci-
sion on a motion for leave to amend a complaint for an abuse of discretion.
____. A district court’s denial of leave to amend pleadings is appropriate
only in those limited circumstances in which undue delay, bad faith on the part of
the moving party, futility of the amendment, or unfair prejudice to the nonmoving
party can be demonstrated.

. It is an abuse of discretion for the district court to dismiss a suit on
the basis of the original complaint without first considering and ruling on a pend-
ing motion to amend.

Rescission: Consideration: Words and Phrases. Tender or return of consid-
eration is only a condition precedent in a case where rescission is by act of the
party—a legal rescission. Tender or return is not a condition precedent in a case
involving equitable rescission—an action to obtain a decree of rescission.
Rescission: Consideration: Fraud. A rescinding party is not required to tender
or return consideration when the ground for rescission is fraud in the execution
as opposed to fraud in the inducement.

Contracts: Releases: Consideration: Fraud. When a settlement or release is
merely voidable, due to fraud in the inducement, the consideration should be
tendered or returned as a condition precedent to maintaining an action on the
original claim. But in a case of fraud in the execution, because there never was a
contract or release, tender or return of the consideration is not required.
Rescission: Consideration: Fraud. While the power of a party to avoid a trans-
action for fraud or misrepresentation may be conditioned on an offer to return the
consideration received, a failure to do so does not preclude avoidance if the con-
sideration is merely money paid, the amount of which can be credited in partial
cancelation of the injured party’s claim, or constitutes a comparatively small part
of the whole consideration.

Rescission: Consideration: Equity. The rule requiring tender or return of
consideration is not absolute, is not to be strictly construed where restoration is
impossible, and is to be applied in accordance with equitable principles.
Releases: Consideration: Fraud. A release procured by fraud will be set aside,
without tender or return of the consideration, when the releasor, because of
conditions of poverty, is unable to meet the tender-or-return requirement and the
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fraud remained undiscovered until after the consideration had been expended or
otherwise put beyond the releasor’s control.

Rescission: Fraud: Time. A party seeking rescission of a contract on the grounds
of fraud, misrepresentation, or business coercion must do so promptly upon the
discovery of the facts giving rise to the right to rescind.

Rescission: Fraud: Duress: Time. Whether one seeking to rescind a contract
on the ground that it was procured by fraud or duress has acted with reasonable
promptness is ordinarily a question of fact.

Rescission: Time: Equity. A delay in seeking to rescind a contract is unreason-
able only if a litigant has been guilty of inexcusable neglect and, during the lapse
of time, circumstances have changed such that permitting rescission would work
inequitably to the disadvantage or prejudice of the other party.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, giving that party the benefit of all reasonable
inferences deducible from the evidence.

Fraud: Judgments. The existence of a fiduciary duty and the scope of that duty
are questions of law for a court to decide.

Fraud: Pleadings. The allegation of the existence of a confidential or fiduciary
relationship is a legal conclusion only and insufficient to raise any issue of fact.
Fraud: Words and Phrases. A fiduciary duty arises out of a confidential rela-
tionship which exists when one party gains the confidence of the other and pur-
ports to act or advise with the other’s interest in mind.

Fraud: Undue Influence: Equity. In a confidential or fiduciary relationship in
which confidence is rightfully reposed on one side and a resulting superiority
and opportunity for influence are thereby created on the other, equity will scruti-
nize the transaction critically, especially where age, infirmity, and instability are
involved, to see that no injustice has occurred.

Fraud: Undue Influence. Superiority of bargaining power alone does not create
a fiduciary duty, because there must also be an opportunity to exercise undue
influence.

Pretrial Procedure: Appeal and Error. Decisions regarding discovery are
directed to the discretion of the trial court, and will be upheld in the absence of
an abuse of discretion.

Courts: Evidence: Trade Secrets. The law gives trial courts broad latitude to
grant protective orders to prevent disclosure of materials for many types of infor-
mation, including, but not limited to, trade secrets or other confidential research,
development, or commercial information.

Rules of the Supreme Court: Pretrial Procedure. Neb. Ct. R. Disc. § 6-326(c)
confers broad discretion on the trial court to decide when a protective order is
appropriate and what degree of protection is required.

Attorney Fees: Appeal and Error. When an attorney fee is authorized, the
amount of the fee is addressed to the trial court’s discretion, and its ruling will
not be disturbed on appeal absent an abuse of discretion.
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33. Attorney Fees: Pretrial Procedure. Attorney fees are a permissible sanction for
a discovery violation.

Appeal from the District Court for Colfax County: MaRrY
C. GILBRIDE, Judge. Affirmed in part, reversed and remanded
in part for further proceedings, and in part remanded with
directions.

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister,
Snyder & Chaloupka, and Horacio J. Wheelock, of Law Office
of Horacio Wheelock, for appellant.

Mark E. Novotny, of Lamson, Dugan & Murray, L.L.P., for
appellee.

HEeavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormacK, and MILLER-LERMAN, JJ.

GERRARD, J.

Thirteen-year-old Efrain Ramos-Domingo (Efrain) was killed
by a Union Pacific Railroad Company (Union Pacific) train in
Schuyler, Nebraska, on July 27, 2005. Two days later, Efrain’s
mother, Manuela Domingo Gaspar Gonzalez (Manuela), was
approached by a Union Pacific claims representative and signed
a document releasing Union Pacific from liability for Efrain’s
death, in exchange for $15,000. The primary question presented
in this appeal is whether Manuela has alleged facts that would
show the purported release to be void or voidable.

I. BACKGROUND

Manuela filed a complaint in district court on November
27, 2006, alleging claims for wrongful death and breach of
fiduciary duty. Specifically, Manuela alleged that the design
of the pedestrian crossing at which Efrain had been killed,
and the way in which Union Pacific operated trains there, had
been negligent and that Union Pacific’s negligence had caused
Efrain’s death.

But Manuela also alleged facts with respect to her release
of Union Pacific from liability. Manuela alleged that 2 days
after Efrain’s death, a Union Pacific claims representative had
approached her with respect to settlement. Manuela does not
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speak English and had no financial resources, including the
means to pay for Efrain’s burial. Manuela admitted having
signed a release in exchange for $15,000, after which Union
Pacific had petitioned the probate court to appoint a Union
Pacific representative to act as special administrator of Efrain’s
estate. (Manuela has since been appointed as Efrain’s personal
representative.)

Manuela alleged that she had not understood the meaning of
the release and had not known that by signing the release, she
was giving up the right to pursue legal action against Union
Pacific arising from Efrain’s death. She alleged that Union
Pacific’s claims representative had not advised her of the legal
consequences of signing the release.

Union Pacific filed a motion to dismiss Manuela’s complaint
pursuant to Neb. Ct. R. Pldg. § 6-1112(b)(6). Union Pacific
argued that the release barred Manuela’s claims and that if
Manuela was asking the court to void the release, then she was
required to tender the proceeds of the settlement before doing
so. The district court sustained the motion to dismiss with
respect to the wrongful death claim, reasoning that the release
was an “insuperable bar to relief.” But the court overruled the
motion with respect to the fiduciary duty claim.

Discovery proceeded on the remaining claim. Among other
things, Manuela sought to compel Union Pacific to produce
information relating to “each ‘direct settlement’ in which the
claimants are not employees of Union Pacific . . . and which
involved a death” for the 5 years preceding Efrain’s death.
Union Pacific objected on the grounds that the information
sought was not relevant to the fiduciary duty claim and that the
request was overly broad and unduly burdensome. In particu-
lar, Union Pacific claimed that the information was not easily
available for disclosure. In response, Manuela argued that the
information was relevant to show Union Pacific’s handling of
claims of this kind. And Manuela pointed to deposition testi-
mony of Union Pacific representatives suggesting that Union
Pacific maintained a claims database from which it could have
easily obtained and supplied the sort of information Manuela
was requesting. The district court, without explaining its pre-
cise reasoning, denied Manuela’s motion.
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Manuela also sought to compel production of other docu-
ments that, generally speaking, contained information relating
to Union Pacific’s claims representatives. Manuela sought a
privilege log for a document that, according to Union Pacific,
contained the handwritten notes of its claims representative
about legal advice from counsel for Union Pacific. Manuela
also sought documents describing Union Pacific’s process
for evaluating the performance and productivity of its claims
representatives; Union Pacific and Manuela disagreed about
their relevance to her fiduciary duty claim. And Manuela
sought the Union Pacific file for the claims representative
who met with Manuela in this case. Again, Union Pacific and
Manuela disputed the relevance of the materials. And again,
without particularly explaining its reasoning, the court denied
Manuela’s motion.

The district court also, upon Union Pacific’s motion, entered
a protective order with respect to Union Pacific’s production
of the section of its claims manual dealing with grade crossing
accidents. Union Pacific had reservations about producing the
document, alleging that it was outdated, was not in use at the
time of Efrain’s death, was proprietary, and potentially could
be used against Union Pacific in other litigation. Union Pacific
agreed to produce the document, but asked for and obtained an
order from the district court directing the parties to keep the
document secure and private, not disclose it for any purpose
other than this case, and not distribute it to any third persons
other than counsel or retained experts. And the parties were
ordered to return the document to Union Pacific once the litiga-
tion was concluded.

Manuela moved for attorney fees in association with her
motions to compel discovery and submitted an affidavit evi-
dencing expenses that, in her appellate brief, she argues added
up to $3,756.70." And in addition to litigating the issues that
arose during discovery, Union Pacific filed a motion for sum-
mary judgment on Manuela’s remaining claim. After a hearing,
the district court granted the motion for summary judgment.
The court found, as a matter of law, that there was no fiduciary

! Brief for appellant at 49.
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duty owed by Union Pacific to Manuela and that even if such
a duty existed, the release signed by Manuela barred recovery.
Therefore, the court dismissed Manuela’s remaining claim. But
the court, having ruled in Manuela’s favor on some discovery
issues that are not disputed on appeal, awarded Manuela attor-
ney fees in the amount of $2,500. Manuela appeals.

II. ASSIGNMENTS OF ERROR

Manuela assigns, as renumbered, that the district court
erred by (1) sustaining Union Pacific’s motions to dismiss her
wrongful death claim, (2) sustaining Union Pacific’s motion for
summary judgment on her fiduciary duty claim, (3) sustaining
Union Pacific’s motion for a protective order, (4) overruling
her motions to compel discovery, and (5) awarding inadequate
attorney fees.

III. ANALYSIS

It is important to note, at the outset, that the scope of our
review is different with respect to each of Manuela’s two
claims for relief. Because Manuela’s fiduciary duty claim was
disposed of by summary judgment, we consider the evidence
that was presented in support of and opposition to that motion.?
But with respect to the wrongful death claim, we do not
consider the evidence in the record—because that claim was
dismissed for failing to state a claim upon which relief could
be granted, our review is limited to the allegations in the plead-
ings.> We consider the wrongful death claim first.

1. WRONGFUL DEATH CLAIM
[1-4] Manuela’s wrongful death claim was dismissed for
failure to state a claim. We review a district court’s order grant-
ing a motion to dismiss de novo.* When reviewing a dismissal
order, we accept as true all the facts which are well pled and
the proper and reasonable inferences of law and fact which

2 See A.W. v. Lancaster Cty. Sch. Dist. 0001, 280 Neb. 205, 784 N.W.2d 907
(2010).

3 See Central Neb. Pub. Power Dist. v. North Platte NRD, 280 Neb. 533,
788 N.W.2d 252 (2010).

4 1d.
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may be drawn therefrom, but not the pleader’s conclusions.’ To
prevail against a motion to dismiss for failure to state a claim,
the pleader must allege sufficient facts, accepted as true, to
state a claim to relief that is plausible on its face.® In cases in
which a plaintiff does not or cannot allege specific facts show-
ing a necessary element, the factual allegations, taken as true,
are nonetheless plausible if they suggest the existence of the
element and raise a reasonable expectation that discovery will
reveal evidence of the element or claim.’

(a) Rescission

[5] Although the issue presented is the viability of Manuela’s
wrongful death claim, our analysis does not relate to the facts
underlying that claim. Rather, our analysis is focused on the
release, because its existence is apparent on the face of the
complaint, and one who seeks to avoid the legal effect of a
release of a claim for damages has the burden of pleading and
proving the facts which entitle such party to relief.® So, the
question is whether Manuela has alleged facts (or could allege
facts) sufficient to support an inference that the release is void
or voidable. We find that she has.

[6] Manuela argues that the circumstances show her failure
to understand the release and the unequal bargaining position
that she was in. Union Pacific, on the other hand, relies upon
the general rule that in the absence of fraud, one who signs
an instrument without reading it, when one can read and has
had the opportunity to do so, cannot avoid the effect of one’s
signature merely because one was not informed of the contents
of the instrument.® But the key qualifiers in that rule are the
ability to read and the absence of fraud. Manuela specifically

S 1d.
® Id.
" Id.

8 See Watmore v. Ford, 229 Neb. 121, 425 N.W.2d 612 (1988), overruled
on other grounds, Landon v. Pettijohn, 231 Neb. 837, 438 N.W.2d 757
(1989).

° See, Walker v. Walker Enter., 248 Neb. 120, 532 N.W.2d 324 (1995); Wrede
v. Exchange Bank of Gibbon, 247 Neb. 907, 531 N.W.2d 523 (1995).
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pled that she could not read. And it is longstanding, well-
established law that circumstances like these are sufficient to
support legal or equitable relief from a release, on grounds
of fraud, overreaching, or a simple absence of a meeting of
the minds.'”

[7,8] The general rule is that a release of a claim for relief
should not be upheld if fraud, deceit, oppression, or uncon-
scionable advantage is connected with the transaction.!' If the
releasor was under a misapprehension, not due to his or her
own neglect, as to the nature or scope of the release, and if
this misapprehension was induced by the misconduct of the
releasee, then the release, regardless of how comprehensively
worded, is binding only to the extent actually intended by the
releasor.'” The release, to the extent it purports to release claims
other than any understood by the releasor to be included, is
ineffective to that extent.'® This is because there was no meet-
ing of the minds, or binding mutual understanding, necessary
to create a contract.'*

[9,10] Even an innocent or accidental misrepresentation, if
intended to be acted upon by the releasor, and actually relied

10" See, e.g., Ricketts v. Pennsylvania R. Co., 153 F.2d 757 (2d Cir. 1946);
Provident Life & Accident Ins. Co. v. Bertman, 151 F.2d 1001 (6th Cir.
1945); Great Northern Ry. Co. v. Kasischke, 104 F. 440 (8th Cir. 1900);
Jacobs v. Farmland Mut. Ins. Co., 377 N.W.2d 441 (Minn. 1985); Montoya
v. Moore, 77 N.M. 326, 422 P.2d 363 (1967); Jordan v. Guerra, 23 Cal.
2d 469, 144 P.2d 349 (1943); Palkovitz v. American S. & T. P. Co., 266 Pa.
176, 109 A. 789 (1920); Miller v. Spokane International R. Co., 82 Wash.
170, 143 P. 981 (1914); Lusted v. The Chicago & Northwestern R. Co., 71
Wis. 391, 36 N.W. 857 (1888); Heuter v. Coastal Air Lines, Inc., 12 N.J.
Super. 490, 79 A.2d 880 (1951); Davis v. Whatley, 175 So. 422 (La. App.
1937).

' See, Graham v. Atchison, T. & S. F. Ry. Co., 176 F.2d 819 (9th Cir. 1949);

Carpenter International, Inc. v. Kaiser Jamaica Corp., 369 F. Supp. 1138

(D. Del. 1974).

Carpenter International, Inc., supra note 11.

13 See, Pacific Greyhound Lines v. Zane, 160 E2d 731 (9th Cir. 1947);
Jordan, supra note 10; Miller, supra note 10; Davis, supra note 10.

4 See id. See, also, e.g., Houghton v. Big Red Keno, 254 Neb. 81, 574
N.W.2d 494 (1998).
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upon, can be effective to avoid a release.!> Beyond that, a find-
ing of overreaching or duress can support relief in equity from
a release. Overreaching, which is closely related to fraud,'
has been defined as the result of an inequality of bargaining
power or other circumstances in which there is an absence of
meaningful choice on the part of one of the parties.!” And in
circumstances affording an opportunity for overreaching, the
law demands good faith on the part of the releasee and a full
understanding on the part of the person injured as to his or her
legal rights.'®
For instance, in Jordan v. Guerra," the dispute concerned a
release that had been signed by the father of a child who had
been struck and killed by a car. He was contacted by the driver
of the car and the driver’s insurance adjuster, who offered to
pay the child’s funeral expenses. The adjuster offered the father
enough to cover the funeral bill and his lost wages from work
and told the father that it was all the family could get. The
insurer prepared a release which purported to completely settle
any claim arising from the accident, which release the father
signed. Later, the father sought to rescind the release, explain-
ing that he had not known that he had a right to anything except
the funeral expenses and time lost, which were the only subject
of discussion, and that he had thought that was all the release
covered. The California Supreme Court affirmed a judgment in
the father’s favor, explaining that it was
for the trier of the facts to determine what the [father]
understood was covered by the writing and whether his
understanding different from the writing was induced by
the defendant. If a misconception be found and that the
defendant was responsible therefor, the contract insofar as
it purports to release claims other than those understood

15 See Doyle v. Teasdale, 263 Wis. 328, 57 N.W.2d 381 (1953).
16 See Vela v. Marywood, 17 S.W.3d 750 (Tex. App. 2000).
17" Schreiber v. Schreiber, 795 So. 2d 1054 (Fla. App. 2001).

18 Jordan, supra note 10. See, also, Graham, supra note 11; Jacobs, supra
note 10; Lusted, supra note 10; Heuter, supra note 10.

1 Jordan, supra note 10.
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by the [father] to be included, is ineffective to that

extent . .. .%
And, the court found, there was sufficient evidence to support
the findings that the adjuster had hurried to reach a settlement
before the father could secure independent advice, that the
settlement was inadequate, and that the adjuster had misled
the father into believing that he had no claim beyond funeral
expenses and time lost and that those were the only items cov-
ered by the release.?!

Similarly, in Jacobs v. Farmland Mut. Ins. Co.,”* the par-
ents of an accident victim sought to set aside a settlement
that had been reached with the tort-feasor’s insurance adjuster
only 7 days after the accident. The father, who agreed to the
settlement, could neither read nor write, although the adjuster
claimed to have explained the settlement to him. The Minnesota
Supreme Court affirmed the trial court’s rescission of the
settlement, finding that the circumstances supported findings
of “improvidence, unconscionability,” and “willful indiffer-
ence to the rights of others.”? The court explained that while a
finding of fraudulent misrepresentation was not implicit in the
jury’s findings,

fraud is a protean legal concept, assuming many shapes
and forms. In this case, [the adjuster] was guilty of over-
reaching, which is a species of fraud, and the jury implic-
itly so found. [The father] was a simple man, functionally
illiterate, and inexperienced. This, combined with his
grief, left him vulnerable to a superior negotiator. [The
adjuster] was unaware of [the father’s] illiteracy, but, as
an experienced adjuster, he could not have been unaware
of the man’s innate incapacity to negotiate effectively.
This is not a case of a hard bargain fairly made but an
unfair bargain unfairly made.?*

20 1d. at 475-76, 144 P.2d at 352.
2l See Jordan, supra note 10.

2 Jacobs, supra note 10.

23 Id. at 444.

2 Id. at 444 n.1.
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And in Heuter v. Coastal Air Lines, Inc.,” the releasor was
an uneducated Puerto Rican who understood Spanish, but did
not read, write, or understand English. He was injured in an
airplane crash and hospitalized. A week after the accident,
agents of the airline came to the hospital and, according to the
releasor, told him that they were going to buy him some clothes
and give him some money. They took him from the hospital
in a bathrobe and slippers, provided him with clothes and
gave him $316 in cash, then returned him to the hospital. He
signed the release proffered to him by the agents with an “X”
mark, because he did not know how to write his name. But,
he claimed that the release had never been read or explained
to him. Nonetheless, the trial court entered summary judgment
against him.

On appeal, however, the New Jersey appellate court explained
that the rule permitting avoidance of a release was not lim-
ited to circumstances involving fraudulent misrepresentation or
similar misconduct. Rather, the court explained, it is

when the release is obtained “from the illiterate, the weak-
minded or distressed party, under circumstances which
indicate that it was procured by artifice or deception,
or by undue pressure and importunity inducing action
without advice or time for deliberation, or by advantage
taken of distress, or for no or an inadequate considera-
tion, or is otherwise inequitable, that it will come under
condemnation.”?®
The court rejected the defense that the agents had made no
“affirmative misstatement,” explaining that “even assuming
the agents refrained from making any affirmative misstate-
ment,” the agents’ conduct gave rise to a triable issue “as to
whether there had been ‘imposition practiced upon the signer
with intent to deceive him as to the purport of the paper
signed.””” And, the court reasoned, the releasor could, to
avoid the release,

%5 Heuter, supra note 10.
26 Id. at 494, 79 A.2d at 883.
27 Id. at 495, 79 A.2d at 883.
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properly rely upon the evidence of his illiteracy, his ill-
ness, the absence of friends and counsel, his lack of
understanding and the omission of all explanation, the
haste, pressure and somewhat startling circumstances sur-
rounding the procurement of his mark, and invoke perti-
nent equitable principles based upon unfair and uncon-
scionable conduct of the defendant.?

Case law is, in fact, replete with instances in which per-
sons illiterate in English have been able to obtain relief from
releases that were inadequately explained to them or that
they simply did not understand.” In Great Northern Ry. Co.
v. Kasischke,” the Eighth Circuit explained that the releasee
had a duty, when informed that the releasor “could not read
or write English, and that he relied upon him for an explana-
tion of the contents of the paper, to explain its purport and the
object of asking him to sign it, and to do so fully, in language
which the [releasor] could comprehend.” In Miller v. Spokane
International R. Co.,*" the Washington Supreme Court found
the evidence of fraud sufficient when the releasor, who did
not speak English, testified that he had signed a release for a
personal injury claim that had not been explained to him, and
believed that he was being paid for lost wages. In Palkovitz v.
American S. & T. P. Co.,** the Supreme Court of Pennsylvania
affirmed a judgment in favor of a releasor who could neither
read, write, nor understand English and had placed his mark
upon a release of a personal injury claim believing it to merely
be a receipt for relief money. And in Davis v. Whatley,* the
Louisiana appellate court also concluded that an illiterate
releasor was entitled to relief from a release that he had signed

2 Id. at 496, 79 A.2d at 883.

See Heuter, supra note 10. See, also, e.g., Kasischke, supra note 10;
Palkovitz, supra note 10; Miller, supra note 10; Davis, supra note 10.

30 Kasischke, supra note 10, 104 F. at 445.

3U Miller; supra note 10.

32 Palkovitz, supra note 10.

3 Davis, supra note 10.
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believing to be a receipt, in his case, for payment of his medi-
cal bill.

Nebraska law contains similar examples. For instance, in
Ward v. Spelts,* the parties had entered into a contract for the
sale of corn. The written contract was for the sale of 3,000
bushels of corn, but the seller claimed that had not been the
actual agreement of the parties. The seller could neither read
nor write and had made his mark on the contract based on the
assurance of the buyers’ agent that it embraced the agreement
as the seller understood it. We reversed a trial court judgment
for the buyers, explaining that “[t]he doctrine, that the careless-
ness or negligence of a party in signing a writing estops him
from afterwards disputing the contents of such writing,” does
not apply “when the defense is that such writing, by reason of
fraud, does not embrace the contract actually made.”*

Similarly, in West v. Wegner,* the parties were disputing the
validity of a guaranty allegedly executed on a promissory note.
The purported guarantor alleged that he had been asked to sign
the note only as a witness. He could read and write, but did not
have his glasses, and signed the agreement not knowing that it
was a guaranty. We affirmed a judgment in his favor, rejecting
the creditor’s reliance upon the rule that “a party . . . is not
permitted to avoid the contract on the ground that he did not
attend to its terms, that he did not read the document which he
signed, that he supposed it was different in its terms, or that it
was a mere form.”* That rule, we explained, “does not apply
where the controversy is between the parties and the execution
of the instrument was induced by fraud.”*

Courts have also explained that a release can be voided on
the ground of duress, which occurs when pressure is brought to
force accession to unjust, unconscionable, or illegal demands.*

3 Ward v. Spelts, 39 Neb. 809, 58 N.W. 426 (1894).

3 Id. at 815, 58 N.W. at 428.

3 West v. Wegner, 172 Neb. 692, 111 N.W.2d 449 (1961).

3 Id. at 694, 111 N.W.2d at 450-51.

B Id. at 694, 111 N.W.2d at 451.

% See Kosmicki v. State, 264 Neb. 887, 652 N.W.2d 883 (2002).
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So, for instance, a releasor’s dire economic circumstances*
or threats of legal trouble*' have been held to undermine the
enforceability of a release.*

And in Carroll v. Fetty,” the Supreme Court of Appeals of
West Virginia found that duress had been established when
the parents of a child struck by an automobile settled with
the tort-feasor’s insurance adjuster 2 days after the accident,
because their undertaker refused to release the child for burial
without being paid. The court explained that duress suffi-
cient to suspend the will exercised by a party to a release is
sufficient to destroy its legal effect. And, the court said, the
parents had been forced to sign the release in order to provide
their child with “a prompt and decent burial.”** The insurance
adjuster, knowing of these “unfortunate and appalling circum-
stances,” took advantage of them.* The court concluded that
where a releasee knows of duress and takes advantage of it
in causing the release to be executed, the release may be set
aside, provided the duress was sufficient to subvert the will of
the parties.*

When all of these well-established principles are considered,
it is evident that Manuela has alleged facts sufficient to state a
claim for relief from the release. She specifically alleged that
she does not read or speak English and did not understand the
effect of the release. While she has not made specific allega-
tions regarding misinformation or inaccurate language interpre-
tation, affirmative misstatements are not necessary. Manuela
has alleged facts that would, if proved, support an inference
that the release was void as not representing a binding mutual
understanding between the parties. And Manuela has at least

40 See Reliable Furniture Co. v. Fidelity & Guar. Ins. Under., 16 Utah 2d
211, 398 P.2d 685 (1965).

See Montoya, supra note 10.

42 See Macke v. Jungels, 102 Neb. 123, 166 N.W. 191 (1918).
4 Carroll v. Fetty, 121 W. Va. 215, 2 S.E.2d 521 (1939).

4 Id. at 220, 2 S.E.2d at 524.

4 Id. at 219, 2 S.E.2d at 523.

46 See Carroll, supra note 43.
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alleged facts that “raise a reasonable expectation that discovery
will reveal evidence” of fraud, overreaching, or duress.

These are, obviously, only allegations, and Union Pacific is
entitled to present evidence that its employees acted in good
faith and acquitted themselves equitably. But Manuela has
alleged facts that could allow a trier of fact to conclude other-
wise, and given our standard of review on a motion to dis-
miss, that is all that is required. On the face of her complaint,
Manuela pled a claim for relief, and the district court erred in
dismissing it.

Having reached that conclusion, we do not address Manuela’s
alternative argument that the release was invalid because at the
time it was executed, she had not been appointed personal rep-
resentative of Efrain’s estate. Only a decedent’s personal rep-
resentative may bring a claim for wrongful death of that dece-
dent,*”® and the personal representative shall not compromise or
settle a claim for damages for wrongful death until the court by
which he or she was appointed shall first have consented to and
approved the terms of the settlement.*

But the complaint in this case, while it suggests that Manuela
had not been appointed personal representative at the time the
release was executed, does not allege anything about when she
was appointed or whether or not the settlement was ever rati-
fied by the personal representative or the probate court. Simply
put, there is no basis in the complaint to resolve this issue one
way or the other, and given our conclusion above with respect
to rescission, we need not address it further.

(b) Alternative Grounds for Dismissal
In arguing for affirmance, Union Pacific offers several alter-
native reasons which it contends support the district court’s
dismissal of the claim.

47 See Central Neb. Pub. Power Dist., supra note 3, 280 Neb. at 538, 788
N.W.2d at 258.

48 See Spradlin v. Dairyland Ins. Co., 263 Neb. 688, 641 N.W.2d 634
(2002).

4 See Neb. Rev. Stat. § 30-810 (Reissue 2008).
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(i) Prayer for Relief

Union Pacific contends that Manuela’s complaint is defec-
tive because it does not contain a prayer that the release be
voided. We find this argument unpersuasive for two reasons.
First, as noted above, Manuela has alleged facts which would
support a finding that the release was not simply voidable, but
void ab initio. In that case, affirmative relief from the court is
not required; as a technical matter, the claim does not involve
“rescission” at all, because there is nothing to rescind. Of
course, as a practical matter, the court would still need to find
that the release was void in order to grant relief on the underly-
ing claim. But if the release is void, then it is not necessary for
the court to grant rescission in order to invalidate it.>

Second, to the extent that Manuela’s complaint should have
sought rescission, she asked for leave to amend her complaint
at the hearing on Union Pacific’s motion to dismiss. Neb. Ct.
R. Pldg. § 6-1115(a) provides that leave to amend a pleading
“shall be freely given when justice so requires.” But the dis-
trict court, finding that the release was an “insuperable bar to
relief,” dismissed the wrongful death claim without expressly
ruling on that request.

[11-13] We review a district court’s decision on a motion
for leave to amend a complaint for an abuse of discretion, but
a district court’s discretion to deny such leave is limited.’! A
district court’s denial of leave to amend pleadings is appro-
priate only in those limited circumstances in which undue
delay, bad faith on the part of the moving party, futility of
the amendment, or unfair prejudice to the nonmoving party
can be demonstrated.”> None of those factors were evident
here. And more specifically, it is an abuse of discretion for
the district court to dismiss a suit on the basis of the original
complaint without first considering and ruling on a pending
motion to amend.’® So, to the extent that Manuela’s failure

50 See, generally, Kracl v. Loseke, 236 Neb. 290, 461 N.W.2d 67 (1990).
31 See State v. Mata, 280 Neb. 849, 790 N.W.2d 716 (2010).
2 1d.

3 See id.
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to specifically pray for rescission in her complaint supported
the court’s decision on Union Pacific’s motion to dismiss,
the court abused its discretion in not permitting Manuela to
amend her complaint.

(ii) Tender and Restitution

Union Pacific argues that Manuela was required, as a pre-
requisite to her suit, to tender back the $15,000 she received as
consideration for the release. Union Pacific relies upon Doe v.
Golnick,> in which we held that a plaintiff’s claim for rescis-
sion of a settlement agreement was barred because she failed
to tender the settlement proceeds. We conclude, however, that
Doe is distinguishable. But explaining how will require an
examination of some basic common-law doctrine.

a. Rescission at Law and Rescission in Equity

[14] The general rule upon which we relied in Doe was that
when a person seeks to avoid the effect of a release, he or she
must first tender or return whatever he or she has received for
executing the release.” We recognized, however, that tender
or return of consideration is only a condition precedent in a
case where rescission is by act of the party—a legal rescission.
Tender or return is not a condition precedent in a case involv-
ing equitable rescission—an action to obtain a decree of rescis-

sion.’® The distinction, we have explained, is as follows:
“Strictly speaking, in a law case, the rescission is by
act of the party and is a condition precedent to bringing
an action to recover money or thing owing to him by any
other party to the contract as a consequence of the rescis-
sion, and by his rescission or repudiation of a contract a
party merely gives notice to the other party that he does
not propose to be bound by the contract. A court of law
entertains an action for the recovery of the possession of
chattels, or, under some circumstances, for the recovery
of land, or for the recovery of damages, and although

> Doe v. Golnick, 251 Neb. 184, 556 N.W.2d 20 (1996).
3 See id.

% See id.
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nothing is said concerning it either in the pleading or in
the judgment, a contract or conveyance, as the case may
be, is virtually rescinded; the recovery is based on the fact
of such rescission and could not have been granted unless
the rescission had taken place.

“In equity, on the other hand, the rescission is effected
by the decree of the equity court which entertains the
action for the express purpose of rescinding the contract
and rendering a decree granting such relief. In other
words, a court of equity grants rescission or cancellation,
and its decree wipes out the instrument, and renders it as
though it does not exist.”’

So, because rescission is not accomplished in equity until the
court so decrees, the plaintiff has no obligation before suit to
tender or return goods or money received from the defendant.’®
“‘This does not mean that the plaintiff is entitled to get back
what he gave and keep what he got, too. It means only that he
need not make formal tender before suit.””’

The distinction between rescission at law and in equity is
difficult to make in a case involving rescission of a settlement
agreement, given that the plaintiff generally seeks to prosecute
an underlying claim, as opposed to, for instance, obtaining
the return of chattel transferred under a contract. In Doe, we
characterized it as rescission at law, based on the fact that the
underlying suit was an action at law.®® But even when a case
seeks rescission at law, there are several exceptions to the ten-
der requirement, many of which are relevant here.

b. Fraud in Inducement and Fraud in Execution
[15] First and most important, it is well established that a
rescinding party is not required to tender or return consider-
ation when the ground for rescission is fraud in the execution

5T Haumont v. Security State Bank, 220 Neb. 809, 815-16, 374 N.W.2d 2, 7
(1985). Accord Kracl, supra note 50.

3 Kracl, supra note 50; Haumont, supra note 57.
% Kracl, supra note 50, 236 Neb. at 299, 461 N.W.2d at 73.

0 See Doe, supra note 54.
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as opposed to fraud in the inducement.®® Fraud in the execu-
tion goes to the very existence of the contract, such as where
a release is misread to the releasor, or where one paper is sur-
reptitiously substituted for another, or where a party is tricked
into signing an instrument he or she did not mean to execute.®
In such cases, as explained above, there was no meeting of the
minds, so the consideration received was not received for con-
senting to the terms of the alleged contract—in other words,
it is not a question of a contract voidable for fraud, but of no
contract at all.®* Fraud in the inducement, by contrast, goes to
the means used to induce a party to enter into a contract. In
such cases, the party knows the character of the instrument
and intends to execute it, but the contract may be voidable if
the party’s consent was obtained by false representations—for
instance, as to the nature and value of the consideration, or
other material matters.®

[16] When a settlement or release is merely voidable, due to
fraud in the inducement, the consideration should be tendered
or returned as a condition precedent to maintaining an action
on the original claim.® But in a case of fraud in the execu-
tion, because there never was a contract or release, tender or
return of the consideration is not required. The principle that
consideration should be returned or tendered “‘does not apply
to cases where a party holds out that he gives the consideration

o' See, Vickers v. Gifford-Hill & Co, Inc., 534 F.2d 1311 (8th Cir. 1976); Ted
Price Construction Co. v. Cascade Natural Gas Corp., 307 F2d 741 (9th
Cir. 1962); Marshall v. New York Central Railroad Company, 218 F.2d 900
(7th Cir. 1955); Zane, supra note 13; Brusseau v. Electronic Data Systems
Corp., 694 F. Supp. 331 (E.D. Mich. 1988); McCarty v. Kendall Company,
242 F. Supp. 495 (W.D.S.C. 1965); Stewart v. Eldred, 349 Mich. 28, 84
N.W.2d 496 (1957); Picklesimer v. Rd. Co., 151 Ohio St. 1, 84 N.E.2d 214
(1949); Jordan, supra note 10; Union Life & Accident Ins. Co. v. American
Surety Co., 113 Neb. 300, 203 N.W. 172 (1925); Swan v. Great Northern
R. Co., 40 N.D. 258, 168 N.W. 657 (1918).

92 See Swan, supra note 61.
9 See id.
% See id.

9 See Picklesimer, supra note 61. See, also, Union Life & Accident Ins. Co.,
supra note 61; Swan, supra note 61.



GONZALEZ v. UNION PACIFIC RR. CO. 67
Cite as 282 Neb. 47

for one thing, and by fraud obtains an agreement that it was
given for another thing.’”

So, in Union Life & Accident Ins. Co. v. American Surety
Co.,”" this court rejected an argument that a party’s right to
rescind an instrument was defeated by his failure to tender the
premium received, stating that while the tender-or-return argu-
ment was based on “familiar principles,” they did not apply,
because “the right of rescission is based upon the at-one-time
existence of the contract.” We explained that “where . . . there
never was any contract in law, such tender was unnecessary,’
although the rescinding party “would doubtless be liable as for
money had and received.”®

It is on that basis that our decision in Doe is distinguishable.
In Doe, although our opinion did not discuss it, an examina-
tion of the transcript shows that the plaintiff’s testimony sup-
ported only fraud in the inducement. Although the plaintiff in
Doe claimed that the settlement had been obtained by duress,
she did not assert that the terms of the settlement varied from
what she understood them to be. But in this case, as discussed
above, Manuela’s complaint alleges facts supporting both fraud
in the inducement and fraud in the execution. To the extent that
she has alleged fraud in the execution, she was not required to
tender or return Union Pacific’s consideration in order to assert
her underlying wrongful death claim.

c. Other Exceptions

[17] But even where fraud in the inducement is alleged,
the tender-or-return requirement may not be imposed where it
would be inequitable to do so or where the underlying action
is for money damages against which the value of the consid-
eration could be set off against a recovery. We have held that
while the power of a party to avoid a transaction for fraud or
misrepresentation may be conditioned on an offer to return the
consideration received, a failure to do so does not preclude

6 Swan, supra note 61, 40 N.D. at 273, 168 N.W. at 661.

7 Union Life & Accident Ins. Co., supra note 61, 113 Neb. at 305, 203 N.W.
at 174.

8 Id. at 305, 203 N.W. at 175.
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3

avoidance if the consideration “‘is merely money paid, the
amount of which can be credited in partial cancelation of the
injured party’s claim,”” or “‘constitutes a comparatively small
part of the whole consideration.””® As the Ninth Circuit has
explained, a defendant cannot claim that it is “being unduly
harassed, assuming the validity of the releases. That issue can
be tried separately, and tried first, and if the court finds in [the
defendant’s] favor, that will be the end of the matter.””

[18,19] And courts have also generally held, as this court did
in Davy v. School Dist. Of Columbus,”" that the rule requiring
tender or return of consideration “‘is not absolute, is not to be
strictly construed where restoration is impossible, and is to be
applied in accordance with equitable principles.”” So, courts
have held that, in the Eighth Circuit’s words,

[a] release procured by fraud will be set aside, without
tender or return of the consideration, when the releasor,
because of conditions of poverty, is unable to meet the
tender-or-return requirement and the fraud remained undis-
covered until after the consideration had been expended
or otherwise put beyond the releasor’s control.”
Otherwise, “the wrongdoer goes unwhipped of justice in every
case where fraud is practi[c]led on the improvident or poor,
who forsooth have spent some of what was obtained in the

% Collins v. Hughes & Riddle, 134 Neb. 380, 390, 278 N.W. 888, 894 (1938).
See, Vavricka v. Mid-Continent Co., 143 Neb. 94, 8 N.W.2d 674 (1943);
Aron v. Mid-Continent Co., 143 Neb. 87, 8 N.W.2d 682 (1943); Fox v.
State, 63 Neb. 185, 88 N.W. 176 (1901). See, also, Hogue v. Southern
R. Co., 390 U.S. 516, 88 S. Ct. 1150, 20 L. Ed. 2d 73 (1968); Ted Price
Construction Co., supra note 61; Taxin v. Food Fair Stores, Inc., 197 F.
Supp. 827 (E.D. Pa. 1961).

Ted Price Construction Co., supra note 61, 307 F.2d at 743.

Davy v. School Dist. of Columbus, 192 Neb. 468, 473, 222 N.W.2d 562,
565 (1974). See, also, Vickers, supra note 61; Rachesky v. Finklea, 329
F.2d 606 (4th Cir. 1964); Ted Price Construction Co., supra note 61; First
Nat. Bank & Trust Co. v. Am. Sec. & Trust Co., 437 F. Supp. 771 (D.D.C.
1977); Rase v. Minneapolis, St. P. & S. Ste. M. Ry. Co., 118 Minn. 437,
137 N.W. 176 (1912); New Amsterdam Casualty Co. v. Harrington, 11
S.W.2d 533 (Tex. Civ. App. 1928).

2 Vickers, supra note 61, 534 F.2d at 1314. See, also, Rase, supra note 71;
Harrington, supra note 71.

U
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deal before discovering the fraud.”” As the Ninth Circuit said,
in rejecting an argument that an appellant facing financial dif-
ficulties was required to return a $21,000 settlement before
pursuing a multimillion-dollar claim:
[T]he suggested rule [does not] appeal to our sense of
fairness. There is an uncontradicted showing in the case
at bar that appellant is in financial difficulties and can-
not raise the $21,000. It does not sit well with us to say
to appellant, “you may be able to prove that you were
defrauded, that you are entitled to recover the entire
$3,067,591 that you claim, and that, by reason of appel-
lees’ fraud you bargained your claim away for $21,000,
but we will not let you until you have paid up the $21,000,
whether you are able to do so or not”. This smacks too
much of the famous saying of Anatole France: “The law,
in its magnificent equality, forbids the rich as well as the
poor to sleep under bridges, to beg in the streets, and to
steal bread”.”

In this case, although Manuela has not specifically alleged
an inability to repay the $15,000 she received, she did allege
that she has “no financial means,” including the means to pay
for Efrain’s burial. It would be reasonable to infer that the
$15,000 has been spent and that Manuela is unable to tender
that much money to Union Pacific. Under those circumstances,
it is reasonable to infer from Manuela’s complaint that “resto-
ration [may be] impossible” within the meaning of our decision
in Davy™ and that Manuela may receive equitable relief from
the tender-or-return requirement.

(iii) Evidence That Manuela’s Native
Language Is Spanish
Union Pacific also argues that the release was translated to
Manuela in Spanish and that, therefore, she should have under-
stood it. In order to understand this argument, it is necessary to
briefly examine the record that was developed on the fiduciary

73 Rase, supra note 71, 118 Minn. at 441, 137 N.W. at 178.
" Ted Price Construction Co., supra note 61, 307 F.2d at 743.

5 Davy, supra note 71.
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duty claim after the wrongful death claim was dismissed.
The evidence, generally summarized, shows that when the
release was executed, Manuela was accompanied and advised
by the man with whom she was living and a priest who spoke
Spanish, who tried to explain the release to her. But Manuela
averred that her first language is not Spanish, but Q’anjob’al,
a Mayan dialect. She averred that at the time of the settlement,
she understood some Spanish, but was not fluent.

Union Pacific takes issue with that averment, pointing out
that the affidavit she made for the record was read to her in
Spanish. So, Union Pacific argues, she should have been able
to understand the release too. But, we note, Manuela also
averred that she had become more fluent in Spanish during
the nearly 3-year period between the accident and the execu-
tion of her affidavit. We also note a distinct lack of evidence
in the record suggesting that the release had been translated to
her correctly.

But, more important, Manuela has appealed from the dis-
missal of her wrongful death claim. As noted above, the scope
of our review is limited, on that claim, to Manuela’s complaint.
In her complaint, she alleged that she did not speak English
or understand the release and its legal consequences. Union
Pacific’s argument is directed at whether she could ultimately
prove those facts, but under our standard of review, we ask
only whether her allegations are plausible. They are.

(iv) Reasonable Diligence

[20-22] Finally, Union Pacific argues that Manuela failed to
prosecute her claim for rescission with reasonable diligence.
We have said that a party seeking rescission of a contract on
the grounds of fraud, misrepresentation, or business coercion
must do so promptly upon the discovery of the facts giving rise
to the right to rescind.” But whether one seeking to rescind a
contract on the ground that it was procured by fraud or duress
has acted with reasonable promptness is, ordinarily, a question
of fact.” And a delay is unreasonable only if a litigant has been

% Bauermeister v. McReynolds, 253 Neb. 554, 571 N.W.2d 79 (1997).
"7 McGuire v. Thompson, 152 Neb. 28, 40 N.W.2d 237 (1949).
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guilty of “‘inexcusable neglect’” and, during the lapse of time,
circumstances have changed such that permitting rescission
would work inequitably to the disadvantage or prejudice of the
other party.”

The complaint here was filed 16 months after the accident,
and there is no basis in the complaint for evaluating when
Manuela might have learned of the basis for rescission. Nor
is there any basis in the complaint for concluding that Union
Pacific was somehow unfairly prejudiced by any delay. Nor, we
note, would the timeliness of Manuela’s claim for rescission be
at issue were the release to be found void, as opposed to void-
able. On the facts alleged here, we cannot say as a matter of
law that Manuela failed to act within a reasonable time” or that
such a finding would be legally dispositive in any event. Union
Pacific’s argument provides no basis for affirming the dismissal
of Manuela’s wrongful death claim.

29

(c) Conclusion on Wrongful Death
Claim and Rescission

In sum, we find that Manuela has alleged facts that, if
proved, could demonstrate that the release was void on the
basis of its failure to represent a binding mutual understand-
ing of the parties or was voidable as the product of fraud,
overreaching, or duress. We find no merit to Union Pacific’s
alternative grounds for affirming the dismissal of Manuela’s
wrongful death claim. In particular, we find that tender or
return of the consideration for the release is not necessary if
the release is void due to fraud in the execution and that even
if it is merely voidable, Manuela may still be able to prove an
exception to the tender requirement. Therefore, we find merit
to Manuela’s first assignment of error. The district court erred
in dismissing her wrongful death claim.

2. Fipuciary Duty CLAM
[23-25] Manuela argues that the court erred in granting sum-
mary judgment against her fiduciary duty claim. In reviewing

8 Kracl, supra note 50, 236 Neb. at 300, 461 N.W.2d at 74.

" See Macke, supra note 42.
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a summary judgment, we view the evidence in the light most
favorable to the party against whom the judgment was granted,
giving that party the benefit of all reasonable inferences deduc-
ible from the evidence.?’ But, we note, the existence of a fidu-
ciary duty and the scope of that duty are questions of law for
a court to decide.®! The allegation of the existence of a confi-
dential or fiduciary relationship is a legal conclusion only and
insufficient to raise any issue of fact.®?

Manuela argues that Union Pacific had a fiduciary duty to
act in her interests, which duty its representative breached by
permitting her to settle her claim. Evaluating Manuela’s argu-
ment will, again, require a brief examination of the record
that was made after the dismissal of the wrongful death claim
and submitted on the motion for summary judgment. Manuela
relies on evidence that the Union Pacific claims representative
who negotiated the settlement held himself out to Manuela as
being concerned about her well-being.

At his deposition, the claims representative explained that
based on his knowledge of Efrain’s accident, he did not believe
Union Pacific had been at fault, but that Union Pacific wants
to be a “good neighbor” in Schuyler, so the settlement was
an attempt to help Efrain’s family with burial expenses. The
claims representative offered a $15,000 settlement to pay for
the costs of the funeral home, travel to Guatemala to bury
Efrain, and incidental expenses. Manuela points to evidence in
the record suggesting that Union Pacific’s claims representa-
tives are trained to gain the trust and confidence of potential
claimants in order to facilitate settlement. And in her affidavit,
Manuela averred that Union Pacific employees had told her
that “they were here to offer their help.”

[26-28] This, according to Manuela, was sufficient to support
a finding of a fiduciary duty from Union Pacific to Manuela.
We disagree. A fiduciary duty arises out of a confidential

80 A.W., supra note 2.

81 American Driver Serv. v. Truck Ins. Exch., 10 Neb. App. 318, 631 N.W.2d
140 (2001).

82 Degmetich v. Beranek, 188 Neb. 659, 199 N.W.2d 8 (1972).
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relationship which exists when one party gains the confidence
of the other and purports to act or advise with the other’s
interest in mind.®® In a confidential or fiduciary relationship
in which confidence is rightfully reposed on one side and a
resulting superiority and opportunity for influence are thereby
created on the other, equity will scrutinize the transaction
critically, especially where age, infirmity, and instability are
involved, to see that no injustice has occurred.®* But superi-
ority of bargaining power alone does not create a fiduciary
duty, because there must also be an opportunity to exercise
undue influence.®

Obviously, the mere fact that the parties entered into a settle-
ment agreement is insufficient to support a finding of fiduciary
duty.® And there was no evidence here that Union Pacific actu-
ally gained Manuela’s trust or had the opportunity to use its
claims representative’s relationship with her to influence her.
There is no evidence, even in Manuela’s affidavit, that she did
not understand Union Pacific was an adverse party.’” Manuela
did not aver that Union Pacific’s representative had actually
gained her confidence or that she entered into the settlement
because she trusted Union Pacific.® In short, even if Union
Pacific held itself out as acting in Manuela’s interest, there is
no evidence that Manuela believed it or invested sufficient trust
in Union Pacific for Union Pacific to have an opportunity to
unduly influence her.

8 Wolf v. Walt, 247 Neb. 858, 530 N.W.2d 890 (1995); Bloomfield v.
Nebraska State Bank, 237 Neb. 89, 465 N.W.2d 144 (1991); Schaneman v.
Schaneman, 206 Neb. 113, 291 N.W.2d 412 (1980); Boettcher v. Goethe,
165 Neb. 363, 85 N.W.2d 884 (1957); American Driver Serv., supra note
81.

84 Schaneman, supra note 83.

85 See, Bloomfield, supra note 83; Schaneman, supra note 83, American
Driver Serv., supra note 81.

86 See, American Driver Serv., supra note 81; Huffman v. Poore, 6 Neb. App.
43, 569 N.W.2d 549 (1997).

87 See, Bellairs v. Dudden, 194 Neb. 5, 230 N.W.2d 92 (1975); American
Driver Serv., supra note 81.

88 See, Bloomfield, supra note 83; Huffiman, supra note 86.
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Manuela also suggests that a fiduciary duty was created by
the claims representative’s, in effect, “practicing law.”® We
agree that the relationship between attorney and client is a
fiduciary or confidential relationship.”® But even if there was
evidence suggesting that the claims representative was engaged
in something akin to the unauthorized practice of law, there
is no evidence to suggest that he would have been Manuela’s
attorney—even had the claims representative been a practicing,
licensed attorney, there is no evidence from which an attorney-
client relationship between Manuela and the claims representa-
tive could be inferred.”!

And the fiduciary nature of the attorney-client relationship
is premised upon the client’s right to believe and rely upon
his or her attorney’s representations and to be governed by the
attorney’s counsel.”? As explained above, there is no evidence
here that Manuela understood herself to have such a relation-
ship with Union Pacific’s claims representative. In the absence
of such evidence, the district court correctly concluded that
Union Pacific owed no fiduciary duty to Manuela. We find no
merit to Manuela’s second assignment of error.

3. Discovery ISSUES
[29] Manuela’s three final assignments of error are directed
at the court’s rulings on the parties’ disputes during the discov-
ery process. Decisions regarding discovery are directed to the
discretion of the trial court, and will be upheld in the absence
of an abuse of discretion.”

(a) Protective Order
The first argument we address is Manuela’s claim that the
court erred in granting Union Pacific’s motion for a protective

8 Brief for appellant at 22.
% See Bauermeister v. McReynolds, 254 Neb. 118, 575 N.W.2d 354 (1998).

ol See, Swanson v. Ptak, 268 Neb. 265, 682 N.W.2d 225 (2004); Bauermeister,
supra note 76.

92 See Zimmer v. Gudmundsen, 142 Neb. 260, 5 N.W.2d 707 (1942).

93 Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754 N.W.2d
406 (2008).
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order regarding its claims manual. As described above, Union
Pacific obtained an order that the parties were to keep the docu-
ment secure and private, not disclose it for any purpose other
than this case, not distribute it to any third persons other than
counsel or retained experts, and return the document to Union
Pacific once the litigation was concluded. Manuela claims that
was an abuse of discretion.

[30,31] Neb. Ct. R. Disc. § 6-326(c) provides that a trial
court may, “for good cause shown, . . . make any order which
justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense.” The
law gives trial courts broad latitude to grant protective orders to
prevent disclosure of materials for many types of information,
including, but not limited to, trade secrets or other confidential
research, development, or commercial information.®* The U.S.
Supreme Court has interpreted the language of § 6-326(c) as
conferring “broad discretion on the trial court to decide when
a protective order is appropriate and what degree of protection
is required.”®® The Court explained that the “trial court is in the
best position to weigh fairly the competing needs and interests
of parties affected by discovery. The unique character of the
discovery process requires that the trial court have substantial
latitude to fashion protective orders.””®

Union Pacific argued that the claims manual should be pro-
tected because, among other reasons, it was outdated, was pro-
prietary, and could be used “inappropriately” in other litigation
against Union Pacific. While we recognize that this is not a
particularly compelling showing of good cause for a protective
order, we also note that Manuela has presented no argument,
either to the trial court or this court, explaining how she has
been prejudiced by the protective order, and we are mindful
of the trial court’s broad discretion with respect to protective
orders. Because there is no suggestion that Manuela’s case has

%% Phillips ex rel. Estates of Byrd v. G.M.Corp., 307 F.3d 1206 (9th Cir.
2002).

% Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36, 104 S. Ct. 2199, 81 L. Ed.
2d 17 (1984).

% Id.
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been prejudiced by the protective order, we conclude that the
court did not abuse its discretion by entering it.

(b) Motions to Compel

Manuela argues that the district court abused its discretion in
denying several of her motions to compel, as described above.
But given the procedural posture of this case, we decline to
address her arguments. As described above, Union Pacific
objected to the discovery requests at issue by, among other
things, disputing the relevance of the materials sought. And,
because the court did not explain its reasoning for denying
Manuela’s motions, we do not know whether the court agreed
with Union Pacific that the materials sought were irrelevant.

This is significant because, at the time that the discovery dis-
putes were resolved, the issues in this case were fundamentally
different. Manuela’s wrongful death claim had been dismissed,
and discovery was being conducted as to her fiduciary duty
claim before summary judgment was entered. But we have
concluded that the wrongful death claim should not have been
dismissed. And we have concluded that judgment was properly
entered against Manuela on the fiduciary duty claim.

So, when this case is remanded, the claim upon which dis-
covery was being conducted will be gone and, instead, any
discovery will be conducted with respect to the wrongful death
claim (and related rescission arguments). This means that the
relevance of the disputed materials may well be different. We
have no way of knowing whether Union Pacific will continue
to dispute their relevance, whether Manuela will continue to
seek their production, or whether the district court’s ruling on
any remaining discovery disputes would be the same given the
substitution of claims required by our mandate.

Our appellate review of discovery decisions that were made
in an entirely different legal context would be at best advi-
sory, and not particularly good advice at that. In other words,
because Manuela’s claims for relief have changed, the discov-
ery arguments that the parties had been making are moot. So,
we do not address the merits of Manuela’s arguments regarding
her motions to compel. Rather, we direct the parties and the
district court, upon remand, to revisit any remaining discovery
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disputes in light of the changed legal context in which they
are presented. And we encourage the district court, should it
be required to rule on any such disputes, to articulate the basis
for its rulings, in order to facilitate possible appellate review of
their merits.”’

(c) Attorney Fees

[32] Finally, Manuela argues that the court awarded her
insufficient attorney fees. When an attorney fee is authorized,
the amount of the fee is addressed to the trial court’s discretion,
and its ruling will not be disturbed on appeal absent an abuse of
discretion.”® As described above, in this case, Manuela sought
a total of $3,756.70 in attorney fees for discovery disputes, but
was awarded only $2,500. Manuela argues that she should have
been awarded the full amount she asked for.

But Manuela’s motion for attorney fees was based on an
affidavit from her attorney, who averred as to her rates and
expenses with respect to the entire January 9, 2008, hearing on
her motion to compel. Manuela’s attorney averred as to the time
necessary for the hearing, travel to the hearing, and writing of
her brief, and to various travel expenses. And as noted above,
while Manuela prevailed on some of the issues presented by
her motion to compel, she did not prevail on all of them.

[33] Attorney fees are a permissible sanction for a discovery
violation.” If a court finds that an attorney or party unneces-
sarily expanded the proceedings by other improper conduct,
including, but not limited to, abuses of civil discovery pro-
cedures, the court shall assess attorney fees and costs.!® In
this case, however, the district court found some but not all
of Manuela’s discovery complaints to be warranted, which

7 See Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007)
(explaining difficulty of reviewing trial court’s exercise of discretion when
court does not explain reasoning).

% Lamar Co. v. City of Fremont, 278 Neb. 485, 771 N.W.2d 894 (2009).

% See, Coral Prod. Corp. v. Central Resources, 273 Neb. 379, 730 N.W.2d
357 (2007); Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 560
(1997).

100Neb. Rev. Stat. § 25-824(4) (Reissue 2008).
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means, of course, that not all of Union Pacific’s opposition to
Manuela’s motion to compel was substantially unjustified.'"!
In other words, even if some of Union Pacific’s conduct was
an “abuse” of the civil discovery procedures, not all of it was.
Given that finding, the district court did not abuse its discretion
in reducing the attorney fees that Manuela requested for the
hearing on her motion to compel.

IV. CONCLUSION
For the foregoing reasons, we conclude that the district

court erred in dismissing Manuela’s wrongful death claim. As
to that claim, the court’s judgment is reversed, and the cause
remanded for further proceedings consistent with this opinion.
But we conclude that the court correctly entered summary judg-
ment against Manuela’s fiduciary duty claim, and we affirm the
court’s judgment in that respect. We affirm the protective order
and award of attorney fees. And finally, we neither affirm nor
reverse the court’s rulings on Manuela’s motions to compel;
instead, we direct the court upon remand to revisit any discov-
ery issues that the parties continue to dispute.

AFFIRMED IN PART, REVERSED AND REMANDED

IN PART FOR FURTHER PROCEEDINGS, AND

IN PART REMANDED WITH DIRECTIONS.

01See Greenwalt, supra note 99.
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1. Double Jeopardy: Lesser-Included Offenses: Appeal and Error. Whether two
provisions are the same offense for double jeopardy purposes presents a ques-
tion of law, on which an appellate court reaches a conclusion independent of the
court below.

2. Double Jeopardy. The Double Jeopardy Clauses of both the federal and the
Nebraska Constitutions protect against three distinct abuses: (1) a second pros-
ecution for the same offense after acquittal, (2) a second prosecution for the same
offense after conviction, and (3) multiple punishments for the same offense.
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Double Jeopardy: Proof. Under Blockburger v. United States, 284 U.S. 299, 52
S. Ct. 180, 76 L. Ed. 306 (1932), where the same act or transaction constitutes a
violation of two distinct statutory provisions, the test to be applied to determine
whether there are two offenses or one is whether each provision requires proof of
a fact which the other does not.

Double Jeopardy: Sentences: Proof. The Blockburger v. United States, 284 U.S.
299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), or “same elements,” test asks whether
each offense contains an element not contained in the other, or, more precisely,
whether each provision requires proof of a fact which the other does not. If not,
they are the same offense and double jeopardy bars additional punishment. If
so, they are not the same offense and double jeopardy is not a bar to additional
punishment.

Constitutional Law: Criminal Law: Statutes. The test of Blockburger v. United
States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), is an aid to statutory
interpretation, not a constitutional demand.

Criminal Law: Statutes. For purposes of Blockburger v. United States, 284 U.S.
299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), the possible predicates of a compound
offense should not be incorporated into the offense when determining whether it
contains elements that another statute does not.

Homicide: Motor Vehicles: Lesser-Included Offenses. Under Blockburger v.
United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), unlawful act
manslaughter is a lesser-included offense of motor vehicle homicide.

Double Jeopardy: Legislature: Statutes: Trial: Sentences. Where a legislature
specifically authorizes cumulative punishment under two statutes, regardless
of whether those two statutes proscribe the same conduct under Blockburger v.
United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932), cumulative
punishment may be imposed in a single trial.

Sentences: Presumptions. The collateral consequences of a second conviction
make it as presumptively impermissible to impose as it would be to impose any
other unauthorized cumulative sentence.

Appeal and Error. Matters previously addressed in an appellate court are not
reconsidered unless the petitioner presents materially and substantially differ-
ent facts.

. Under the law-of-the-case doctrine, the holdings of an appellate court on
questions presented to it in reviewing proceedings of the trial court become the
law of the case; those holdings conclusively settle, for purposes of that litigation,
all matters ruled upon, either expressly or by necessary implication.

Actions: Appeal and Error. The law-of-the-case doctrine operates to preclude
a reconsideration of substantially similar, if not identical, issues at successive
stages of the same suit.

Lesser-Included Offenses: Proof. A “lesser offense” is the one for which fewer
elements are required to be proved. A court focuses on the elements of the
offenses, and not comparison of the penalties.

Lesser-Included Offenses: Convictions. When a defendant is convicted of both
a greater and a lesser-included offense, the conviction and sentence on the lesser
charge must be vacated.

Motions to Suppress: Investigative Stops: Warrantless Searches: Probable
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to
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suppress evidence, apart from determinations of reasonable suspicion to conduct
investigatory stops and probable cause to perform warrantless searches, is to be
upheld on appeal unless its findings of fact are clearly erroneous.

Drunk Driving: Blood, Breath, and Urine Tests: Police Officers and Sheriffs:
Probable Cause: Arrests. If a law enforcement officer has probable cause to
arrest a suspect for driving under the influence of alcohol and reasonable grounds
to believe that the suspect committed driving under the influence of alcohol, the
officer may arrest the suspect and require a blood test notwithstanding the fact
that a preliminary breath test was not administered.

Police Officers and Sheriffs: Probable Cause: Arrests. Under the collective
knowledge doctrine, the existence of probable cause justifying a warrantless
arrest is tested by the collective information possessed by all the officers engaged
in a common investigation.

Statutes: Appeal and Error. Statutory interpretation is a question of law on
which an appellate court has an obligation to reach an independent conclusion
irrespective of the determination made by the court below.

Prior Convictions: Drunk Driving: Blood, Breath, and Urine Tests: Sentences:
Words and Phrases. A “prior conviction” for purposes of enhancing a convic-
tion for driving under the influence is defined in terms of other driving under the
influence laws, while a “prior conviction” for purposes of enhancing a conviction
for refusing a chemical test is defined in terms of refusal laws. There is no cross-
over between driving under the influence and refusal convictions for purposes of
sentence enhancement.

Statutes: Legislature: Appeal and Error. In reading a statute, a court must
determine and give effect to the purpose and intent of the Legislature as ascer-
tained from the entire language of the statute considered in its plain, ordinary, and
popular sense.

Criminal Law: Statutes. A fundamental principle of statutory construction
requires that penal statutes be strictly construed.

Motions for Mistrial: Appeal and Error. The decision whether to grant a
motion for mistrial is within the discretion of the trial court and will not be dis-
turbed on appeal in the absence of an abuse of discretion.

Constitutional Law: Miranda Rights: Appeal and Error. Requests for counsel,
as well as actual silence, constitute “silence” for purposes of analyzing poten-
tial violations of Doyle v. Ohio, 426 U.S. 610, 96 S. Ct. 2240, 49 L. Ed. 2d
91 (1976).

Constitutional Law: Miranda Rights: Arrests. The State’s impeachment use
of a defendant’s pre-Miranda silence, whether prearrest or postarrest, is not
unconstitutional.

Trial: Evidence. Only evidence tending to suggest a decision on an improper
basis is unfairly prejudicial.

Rules of Evidence: Appeal and Error. The exercise of judicial discretion is
implicit in determinations of prejudice under Neb. Evid. R. 403, so a trial court’s
decision under that rule will not be reversed absent an abuse of discretion.
Motions for Mistrial: Proof. A defendant faces a higher threshold than merely
showing a possibility of prejudice when attempting to prove error predicated on
the failure to grant a mistrial.
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Evidence: Appeal and Error. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combination thereof, the stan-
dard is the same: An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact.

Appeal and Error: Words and Phrases. Plain error is error of such a nature
that to leave it uncorrected would result in damage to the integrity, reputation, or
fairness of the judicial process.

Trial: Expert Witnesses. Under the principles set forth in Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469
(1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001),
the trial court acts as a gatekeeper to ensure the evidentiary relevance and reli-
ability of an expert’s opinion.

Trial: Expert Witnesses: Pretrial Procedure. To sufficiently call specialized
knowledge into question under Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), and Schafersman v.
Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), is to object with enough
specificity so that the court understands what is being challenged and can accord-
ingly determine the necessity and extent of any pretrial proceeding. The initial
task falls on the party opposing expert testimony to sufficiently call into question
the reliability of some aspect of the anticipated testimony.

Trial: Expert Witnesses: Pretrial Procedure: Notice. Assuming that the
opponent has been given timely notice of the proposed testimony, the oppo-
nent’s challenge to the admissibility of evidence under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993),
and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), should
take the form of a concise pretrial motion. It should identify, in terms of the
Daubert and Schafersman factors, what is believed to be lacking with respect to
the validity and reliability of the evidence and any challenge to the relevance of
the evidence to the issues of the case. In order to preserve judicial economy and
resources, the motion should include or incorporate all other bases for challeng-
ing the admissibility, including any challenge to the qualifications of the expert.
Trial: Courts. A trial court has broad discretion in determining how to perform
its gatekeeper function.

Jury Instructions: Appeal and Error. Whether jury instructions are correct is
a question of law, which an appellate court resolves independently of the lower
court’s decision.

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial
right of the appellant.

Sentences: Appeal and Error. When a trial court’s sentence is within the statu-
tory guidelines, the sentence will only be disturbed by an appellate court when an
abuse of discretion is shown.

Legislature: Criminal Law: Public Policy: Sentences: Courts. The Legislature
declares the law and public policy by defining crimes and fixing their punishment.
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The responsibility of the judicial branch is to apply those punishments according
to the nature and range established by the Legislature.

38. Sentences. When imposing a sentence, a sentencing judge should consider the
defendant’s (1) age, (2) mentality, (3) education and experience, (4) social and
cultural background, (5) past criminal record or record of law-abiding conduct,
and (6) motivation for the offense, as well as (7) the nature of the offense, and (8)
the violence involved in the commission of the crime.

Appeal from the District Court for Furnas County: JAMES
E. DoyLe 1V, Judge. Affirmed in part, and in part vacated and
remanded for resentencing.

Charles D. Brewster and Jonathan R. Brandt, of Anderson,
Klein, Swan & Brewster, and Richard Calkins for appellant.

Jon Bruning, Attorney General, and Erin E. Tangeman for
appellee.

HEeavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

GERRARD, J.

Herchel Harold Huff was driving a motor vehicle that struck
and killed Kasey Jo Warner on a county road in Furnas County,
Nebraska. Huff was convicted of several charges in connection
with the accident, including manslaughter and motor vehicle
homicide. The primary issue in this appeal is whether double
jeopardy precludes punishment for both those offenses.

BACKGROUND

On the afternoon of the accident, Huff had been at a bar in
Oxford, Nebraska, with some acquaintances, including Ryan
Markwardt. Markwardt said that when he arrived at the bar,
Huff was already there with a beer in front of him. Markwardt
played pool, while Huff talked to his wife on the telephone.
Both men were drinking beer. Markwardt estimated that Huff
drank four or five beers. After about 12 hours, Huff and
Markwardt walked to another bar, where they drank more
beers. Markwardt said they had a couple of beers and a couple
of “Jdagerbombs,” which are cocktails made from a shot of
Jigermeister liquor and a Red Bull energy drink. After a half
hour, they left in Huff’s vehicle and stopped at a general store.
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Huff drove. Then they returned to the first bar and had a couple
more beers and a cocktail. After another half hour or so, they
left and stopped at a gas station on their way to Holbrook,
Nebraska, where they both lived.

There was conflicting evidence regarding how much Huff
had to drink that day. The bartender at the first bar that Huff
and Markwardt went to testified that she served Huff only two
beers and that he did not finish the second one. And Huff testi-
fied at trial that he had only four drinks that day. He admitted
drinking a beer at the first bar, two Jdgerbombs at the sec-
ond bar, and part of another beer when they returned to the
first bar.

Markwardt testified that Huff had been drinking more than
him throughout the day. Markwardt’s blood was tested at 8:48
p-m. on the day of the accident, and his blood alcohol content
was .13 grams of alcohol per 100 milliliters of blood. At trial,
Dr. Henry Nipper, a forensic toxicologist, opined over objec-
tion that Huff had been impaired by alcohol, calculating that
Huff’s blood alcohol content was .15 grams of alcohol per 100
milliliters of blood at the time of the accident.

Prior to the accident, Warner had been home with her family.
She had dinner with her husband and two daughters at about
6 p.m. Warner, who exercised daily, said that she wanted to go
for a run after dinner because it was a warm, sunny evening.
Warner’s 3-year-old daughter wanted to go along with her.
Warner’s daughter would keep up with her mother by riding a
small gas-powered, four-wheel all-terrain vehicle (ATV) that
had a governor on the throttle so that it would go only about
as fast as Warner would jog. They left at about 7 p.m. Warner
hesitated as they left the house, because the opening lineups
were being announced for a televised volleyball game in which
Warner had an interest. But Warner’s daughter wanted to go, so
Warner agreed and they headed east from their driveway on the
“River Road.”

At the same time, Huff and Markwardt were on their way
to Holbrook. The “T-top” roof of Huff’s vehicle was open, the
windows were down, and they were playing loud rap music.
Huff refused to let Markwardt drive, because his vehicle, a
blue 1987 Chevrolet Camaro, was ‘“his baby.” Huff drove
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toward Holbrook on what Markwardt described as a “packed,
gravel road.” They took a number of gravel county roads and
Nebraska State Highway 283, until they were headed west on
County Road 721, also known as the River Road. The speed
limit on the River Road is 50 miles per hour, but it is a curvy,
poorly maintained gravel road. Markwardt estimated that Huff
was driving anywhere from 50 to 75 or 80 miles per hour,
sometimes while on the telephone. Huff admitted that he was
driving too fast.

Markwardt said that he was looking out the side window of
Huff’s vehicle, watching people harvesting, when Huff yelled
and slammed on the brakes. Markwardt saw Warner and her
daughter on the north shoulder of the road. The vehicle skidded
as Huff braked, and Markwardt saw Warner throw her daugh-
ter out of the way. Then the vehicle hit Warner, and she went
under it.

Brian Bauxbaum, an accident reconstructionist with the
Nebraska State Patrol, opined that Huff’s vehicle was travel-
ing at least 72 miles per hour, and perhaps as fast as 84 miles
per hour, when it started to skid. The vehicle skidded for 239
feet to the point of impact, which took about 22 seconds.
Bauxbaum opined that had Huff been traveling at 50 miles
per hour, the speed limit for the River Road, he would have
come to a stop before hitting Warner. Bauxbaum also opined
that Warner could have been seen from 1,221 feet away, which
would have given Huff 1172 seconds to avoid the collision,
even at 72 miles per hour.

Warner was struck from behind by the left front wheel of the
vehicle, near the driver’s-side door. Warner’s body was dragged
under the vehicle until becoming dislodged when the vehicle
finally left the road. Blood, flesh, and burn marks were later
found on the underside of the vehicle. Warner died from severe,
blunt force trauma to her head, trunk, and extremities.

The vehicle eventually came to a stop in a field north of
the road. According to Markwardt, after the collision, Huff’s
immediate concern was that they “get [their] stories straight,”
and Huff said that he “couldn’t take the fall for this,” so he
wanted Markwardt to say that he had been driving. Markwardt
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refused. Then they got out of the vehicle and checked on
Warner and her daughter. Huff covered Warner’s body with
his shirt, because much of her clothing had been dislodged
or torn off. Markwardt made sure that Warner’s daughter was
all right, then ran to get help. Huff called the 911 emergency
dispatch service.

Shawn and Mike Pruitt, who are brothers, had been “cutting
beans” in a field near the accident, and Mike saw Huff’s vehi-
cle go off the road. Shawn headed toward the scene and came
across Markwardt, who waved his arms and asked for help.
Shawn went to Warner’s nearby house, but no one answered
the door, so Shawn entered and used a telephone to call the 911
emergency dispatch service. Then he returned to the accident
scene, where he found Warner’s daughter and took her to his
van. Shawn also removed his shirt to help cover Warner’s body.
Warner’s husband, who had been out in his fields, saw Shawn’s
van leaving his driveway, and when he heard sirens, he put his
other daughter in her car seat in his pickup truck and followed
Shawn’s van to the accident scene.

Mike also followed Shawn to the accident scene about 6 to
8 minutes later, where he saw the ATV idling in the middle
of the road, pointing southeast. Mike moved the ATV so an
arriving ambulance could get through. He also found Warner’s
running shoes in the middle of the road. Mike said that when
Huff asked to use his telephone, the smell of alcohol on Huff’s
breath was “[o]bvious.” Mike also said that Huff was “stum-
bling around.”

According to Markwardt, when he returned to the scene of
the accident, Huff again said that they needed to ‘“get [their]
stories straight” and asked Markwardt more than once to say
that he, not Huff, had been driving. But when law enforcement
arrived, Markwardt reported that Huff had been driving.

The arriving officer was Sgt. Lee Lozo of the Furnas County
sheriff’s office. When Lozo arrived, he saw Huff’s vehicle
about 30 feet off the roadway and Warner’s body lying on the
shoulder of the road. Lozo also saw two shirtless men, one
of whom was Huff. Huff was “very upset,” and Lozo could
smell a strong odor of alcohol coming from him. Lozo asked
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who had been driving the vehicle, and Huff admitted that he
had. Lozo immediately handcuffed Huff, whom Lozo described
as “freaking out.” Lozo later removed the handcuffs so that
Huff could be examined by medical personnel, but when Huff
became vocal and angry, Lozo put the handcuffs back on.

Lozo had Huff sit on the bumper of a firetruck and continued
to question him, but Lozo stopped after Huff invoked his right
to counsel. After Huff was examined by an emergency medical
technician, Lozo arrested Huff for suspected driving under the
influence (DUI) and had another deputy, Vernon Levisay, trans-
port Huff to the hospital for a blood draw.

Lozo did not conduct a preliminary breath test or ask Huff to
perform any field sobriety tests. Lozo explained that he was the
only officer to have responded and was trying to manage emer-
gency personnel and Warner’s family at the scene in addition
to Huff and Markwardt. Lozo also said that Huff’s emotional
state would not have been conducive to field sobriety tests,
which depend on evaluating the suspect’s ability to focus. And
Lozo testified over objection that Huff had invoked his right to
counsel, at which point “everything stops.”

Levisay also said that he could smell a strong odor of alco-
hol coming from Huff, that Huff’s eyes were bloodshot and
glazed, and that Huff was having so much difficulty walking
that he had to lean against Levisay’s patrol car. Huff was cry-
ing and distraught, and he vomited before he got to the patrol
car. Levisay took Huff to the hospital for a blood test. Huff
vomited in the patrol car. Levisay testified that Huff was talk-
ing in the patrol car; Huff repeatedly said, “I’'m fucked,” but
Levisay was unable to make out many of Huff’s other remarks
because Huff’s speech was noticeably slurred.

After arriving at the hospital, Huff initially agreed to the
blood test, but then changed his mind and refused the test.
According to Huff, he wanted to take a breath test instead,
although Levisay testified that Huff never asked for a breath
test instead of a blood test. Levisay wrote down that Huff had
refused to be tested, and Huff was taken to the sheriff’s office
to be processed and jailed. The county sheriff’s deputy who
took custody of Huff from Levisay also testified that Huff
smelled strongly of alcohol.
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Huff was charged by information with motor vehicle homi-
cide,! manslaughter, refusing to submit to a chemical test,* and
tampering with a witness.* Huff pled guilty to manslaughter,
but not guilty to the remaining charges. The court, finding that
a factual basis existed for Huff’s guilty plea, accepted the plea
and found him guilty of manslaughter.

Huff filed a plea in bar alleging that because he had been
found guilty of manslaughter, prosecution on the charge of
motor vehicle homicide was barred by the Double Jeopardy
Clause. But the court rejected Huff’s argument that manslaugh-
ter is a lesser-included offense of motor vehicle homicide and
overruled his plea in bar. Huff filed an interlocutory appeal, but
we affirmed the district court’s order in State v. Huff (Huff I),’
reasoning that the case did not involve successive prosecutions,
but, rather, a single prosecution involving multiple charges,
only one of which had been resolved. So, we concluded, only if
Huff was convicted and sentenced on the motor vehicle homi-
cide charge could he assert a double jeopardy claim based upon
alleged multiple punishments for the same offense.®

Huff also moved to suppress the evidence of his refusal to
submit to a chemical test, arguing that no probable cause had
existed to demand the test in the first place. The district court
found that there had been probable cause to arrest Huff on sus-
picion of DUI, so the court overruled his motion to suppress.
And Huff filed a motion in limine for an order directing the
State and its witnesses to refrain from offering evidence that
Huff had, after the accident, stated that he needed to contact a
lawyer. Huff argued that his conduct had been constitutionally
protected and that such testimony would be unfairly preju-
dicial. The court sustained that motion, which later resulted
in an objection to Lozo’s testimony that field sobriety tests

! See Neb. Rev. Stat. § 28-306 (Reissue 2008).

2 See Neb. Rev. Stat. § 28-305 (Reissue 2008).

3 See Neb. Rev. Stat. § 60-6,197 (Reissue 2010).

4 See Neb. Rev. Stat. § 28-919 (Reissue 2008).

5 See State v. Huff, 279 Neb. 68, 776 N.W.2d 498 (2009).
® See id.
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had not been performed because Huff had invoked his right
to counsel.

The motor vehicle homicide charge was tried to a jury,
while the charges of refusing a chemical test and tampering
with a witness were tried to the court. Huff proposed that in
addition to being instructed on DUI as a predicate offense for
motor vehicle homicide, the jury should also be instructed
on speeding as the predicate offense. If speeding was the
predicate offense, as opposed to DUI, Huff’s motor vehicle
homicide conviction would be a misdemeanor, as opposed to
a felony.’

The district court refused Huff’s proposed instruction and
instructed the jury to convict Huff of motor vehicle homicide
only if it found that Huff had committed DUI. The court did,
however, instruct the jury on manslaughter as a lesser-included
offense of motor vehicle homicide, with speeding as the predi-
cate offense for manslaughter. A step instruction was given
instructing the jury to only consider the manslaughter charge if
it found Huff not guilty of motor vehicle homicide.

But the jury found Huff guilty of motor vehicle homicide,
and Huff was convicted pursuant to that verdict. In addition,
the court found Huff guilty of tampering with a witness, based
upon his attempt to persuade Markwardt to lie to authorities
about who had been driving. And the court found Huff guilty
of refusing to submit to a chemical test. Evidence was adduced
that Huff had been convicted of DUI in 1999 and 2002. The
court found that the prior convictions were sufficient evidence
to enhance the motor vehicle homicide conviction to a Class 11
felony and that the two prior convictions for DUI enhanced
the conviction for refusal to submit to a chemical test to a
Class IITA felony.

Huff objected to enhancement of the refusal conviction, argu-
ing that the prior offenses had to be refusals, not DUI’s. Huff
also moved to discharge on double jeopardy grounds, alleging
that because he had previously been convicted of manslaughter,
the conviction for motor vehicle homicide should be dismissed.

7 See § 28-306.
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But Huff was sentenced to not less than nor more than 45
years’ imprisonment for motor vehicle homicide, and not less
than nor more than 20 years’ imprisonment for manslaughter,
with those sentences to be served concurrently. Huff was also
sentenced to not less than nor more than 5 years’ imprisonment
for refusal to submit to a chemical test, and not less than 20
nor more than 60 months’ imprisonment for tampering with a
witness, with those sentences to be served consecutively to the
manslaughter and motor vehicle homicide sentences and to one
another. Huff appeals.

ASSIGNMENTS OF ERROR

Huff assigns, restated, that the district court erred in:

(1) convicting and sentencing him to multiple punishments
for the same offense, in violation of the Double Jeopardy
Clauses of the state and federal Constitutions;

(2) failing to sustain his motion to suppress and allowing
evidence at trial that failed to conform to constitutional and
statutory requirements;

(3) enhancing his conviction for refusal to submit to a chemi-
cal test with prior DUI convictions;

(4) failing to grant a mistrial when the order in limine pre-
cluding mention of Huff’s invocation of counsel was violated,
denying him a constitutionally fair trial;

(5) finding sufficient evidence to convict him of tampering
with a witness;

(6) ordering his counsel to guide the State through foun-
dational evidence to introduce an expert opinion, denying his
right to a constitutionally fair trial;

(7) failing to instruct the jury on “misdemeanor homi-
cide,” contrary to Nebraska law and the state and federal
Constitutions; and

(8) sentencing him to excessive sentences.

ANALYSIS

DOUBLE JEOPARDY
[1] Huff’s first argument is that his convictions for man-
slaughter and motor vehicle homicide violate the Double
Jeopardy Clauses of the state and federal Constitutions, because
manslaughter is a lesser-included offense of motor vehicle
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homicide. Huff’s argument presents a question of law, on which
we reach a conclusion independent of the court below.?

[2-4] The Double Jeopardy Clauses of both the federal
and the Nebraska Constitutions protect against three distinct
abuses: (1) a second prosecution for the same offense after
acquittal, (2) a second prosecution for the same offense after
conviction, and (3) multiple punishments for the same offense.’
At issue here, as we explained in Huff I, are multiple pun-
ishments for the same offense. Under Blockburger v. United
States,' where the same act or transaction constitutes a viola-
tion of two distinct statutory provisions, the test to be applied
to determine whether there are two offenses or one is whether
each provision requires proof of a fact which the other does
not.!" The Blockburger, or “same elements,” test asks whether
each offense contains an element not contained in the other,
or, more precisely, “whether each provision requires proof of
a fact which the other does not.”'? If not, they are the same
offense and double jeopardy bars additional punishment. If so,
they are not the same offense and double jeopardy is not a bar
to additional punishment.'?

A person who causes the death of another unintentionally
while engaged in the operation of a motor vehicle in viola-
tion of the law of the State of Nebraska or in violation of any
city or village ordinance commits motor vehicle homicide. In
addition, § 28-306(3)(a) provides that if the proximate cause
of the death of another is the operation of a motor vehicle in
violation of certain DUI statutes,'* motor vehicle homicide is a
Class III felony, instead of a Class I misdemeanor.'

See Huff I, supra note 5.
°Id.

0 Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306
(1932).

1" State v. Winkler, 266 Neb. 155, 663 N.W.2d 102 (2003).
12 Blockburger, supra note 10, 284 U.S. at 304.
13 See id.

4 See Neb. Rev. Stat. §§ 60-6,196 (Reissue 2010) and 60-6,197.06 (Cum.
Supp. 2008).

15 See § 28-306(2) and (3)(b).
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“A person commits manslaughter if he kills another without
malice, either upon a sudden quarrel, or causes the death of
another unintentionally while in the commission of an unlaw-
ful act.”’'® Clearly, motor vehicle homicide requires proof of
elements that are not part of unlawful act manslaughter—we
have so held in the context of jury instructions, and our conclu-
sion under Blockburger is the same.'” But taken in the statutory
abstract, it is impossible to convict someone of motor vehicle
homicide without proving facts that would also prove the nec-
essary elements of manslaughter: unintentionally causing the
death of a person while committing an unlawful act. Motor
vehicle homicide simply requires the State to additionally
prove that the unlawful act was the unlawful operation of a
motor vehicle.

But it is far from clear how the Blockburger test is to be
applied where compound and predicate offenses are involved.
An examination of the U.S. Supreme Court’s Blockburger
jurisprudence will help explain the problem. Blockburger itself
did not involve compound or predicate offenses. Rather, in
Blockburger, the defendant was convicted of two federal nar-
cotics laws: one prohibited the sale of a controlled substance
except in the original tax-paid stamped package, and the other
prohibited the sale of a controlled substance without a written
order of the purchaser on an official form." The Court found
that the offenses were separate for double jeopardy purposes,
because one element of each offense was unique. The emphasis
was on the elements of the two crimes."

The Court came closer to applying Blockburger to a com-
pound offense in lannelli v. United States,” in which the
defendants were convicted of both a federal gambling statute

6§ 28-305(1).

17" See State v. Wright, 261 Neb. 277, 622 N.W.2d 676 (2001).

8 See Blockburger, supra note 10.

9 See id. See, also, e.g., Brown v. Ohio, 432 U.S. 161, 97 S. Ct. 2221, 53 L.
Ed. 2d 187 (1977).

2 Jannelli v. United States, 420 U.S. 770, 95 S. Ct. 1284, 43 L. Ed. 2d 616
(1975).
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and conspiring to violate that statute. The Court ultimately
concluded that Congress intended that defendants could be
convicted under both statutes. But, the Court also observed
that the Blockburger test would be satisfied. An element of
the conspiracy offense was an agreement, which was not pres-
ent in the underlying gambling offense. But the underlying
gambling offense also required proof of a fact that the con-
spiracy did not, because the gambling offense required proof
that the defendants actually did “‘conduct, finance, manage,
supervise, direct, or own’” an illegal gambling business.?!
Because the “overt act” requirement in the conspiracy statute
could be satisfied much more easily, the gambling offense also
required proof of a fact that the conspiracy offense did not.?
So lannelli did not precisely present an instance of a compound
and predicate offense, because the conspiracy statute at issue in
lannelli did not require proof that the “predicate” offense had
been committed.

It is significant to note what the Court did not say in
lannelli: The Court assumed that conspiracy could potentially
subsume its predicate offense, despite the fact that the con-
spiracy statute was general, such that the “predicate” offense
could be any federal offense. The Court was not required to
clarify that assumption in Brown v. Ohio,” in which the Court
reaffirmed Blockburger, but not in the context of a compound
offense. The Court finally addressed a compound offense in
Harris v. Oklahoma,* a short per curiam opinion in which it
summarily reversed a defendant’s state court convictions for
an armed robbery upon which a previous conviction for felony
murder had been predicated. The Court explained that “[w]hen,
as here, conviction of a greater crime, murder, cannot be had
without conviction of the lesser crime, robbery with firearms,
the Double Jeopardy Clause bars prosecution for the lesser

2 Id., 432 U.S. at 785 n.17.
2 Id.
2 Brown, supra note 19.

% Harris v. Oklahoma, 433 U.S. 682, 97 S. Ct. 2912, 53 L. Ed. 2d 1054
(1977).
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crime after conviction of the greater one.”” But, while the
Court’s decision in Harris was consistent with lannelli, the
Court did not expressly state in Harris that its conclusion was
based on Blockburger principles.

The Court made that connection in Whalen v. United
States,” in which the defendant was convicted in the District of
Columbia for both felony murder and the rape upon which the
felony murder was predicated. Expressly applying Blockburger,
the Court concluded that consecutive sentences for rape and for
a killing committed in the course of the rape were not autho-
rized. The Court reasoned that it was “plainly not the case
that ‘each provision requires proof of a fact which the other
does not.” A conviction for killing in the course of a rape can-
not be had without proving all the elements of the offense of
rape.”” The government, relying on the compound nature of
felony murder, argued that felony murder and rape were not
the “same” offenses under Blockburger, because felony murder
could be predicated on other felonies and therefore did not in
all cases require proof of a rape. But the Court rejected that
argument, explaining:

Where the offense to be proved does not include proof
of a rape—for example, where the offense is a killing in
the perpetration of a robbery—the offense is of course
different from the offense of rape, and the Government is
correct in believing that cumulative punishments for the
felony murder and for a rape would be permitted under
Blockburger. In the present case, however, proof of rape
is a necessary element of proof of the felony murder, and
we are unpersuaded that this case should be treated dif-
ferently from other cases in which one criminal offense
requires proof of every element of another offense.
There would be no question in this regard if Congress,
instead of listing the six lesser included offenses in the

2 Id., 433 U.S. at 682. See, also, Payne v. Virginia, 468 U.S. 1062, 104 S. Ct.
3573, 82 L. Ed. 2d 801 (1984).

%6 Whalen v. United States, 445 U.S. 684, 100 S. Ct. 1432, 63 L. Ed. 2d 715
(1980).

> Id., 445 U.S. at 693-94.
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alternative, had separately proscribed the six different
species of felony murder under six statutory provisions.
It is doubtful that Congress could have imagined that so
formal a difference in drafting had any practical signifi-
cance, and we ascribe none to it. To the extent that the
Government’s argument persuades us that the matter is
not entirely free of doubt, the doubt must be resolved in
favor of lenity.

In his dissent in Whalen, then-Justice Rehnquist came closer
than the Court to addressing the theoretical issues raised by
applying Blockburger to compound and predicate offenses.
Justice Rehnquist explained that

the Blockburger test, although useful in identifying stat-
utes that define greater and lesser included offenses in
the traditional sense, is less satisfactory, and perhaps
even misdirected, when applied to statutes defining “com-
pound” and “predicate” offenses. Strictly speaking, two
crimes do not stand in the relationship of greater and
lesser included offenses unless proof of the greater neces-
sarily entails proof of the lesser. . . . In the case of assault
and assault with a deadly weapon, proof of the latter
offense will always entail proof of the former offense,
and this relationship holds true regardless whether one
examines the offenses in the abstract or in the context of
a particular criminal transaction.

On the other hand, two statutes stand in the relation-
ship of compound and predicate offenses when one stat-
ute incorporates several other offenses by reference and
compounds those offenses if a certain additional element
is present. To cite one example, 18 U. S. C. § 924(c)(1)

states that “[w]hoever . . . uses a firearm to commit any
felony for which he may be prosecuted in a court of the
United States . . . shall . . . be sentenced to a term of

imprisonment for not less than one year nor more than
ten years.” Clearly, any one of a plethora of felonies could
serve as the predicate for a violation of § 924(c)(1).

2 1d., 445 U.S. at 694.
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This multiplicity of predicates creates problems when
one attempts to apply Blockburger. If one applies the
test in the abstract by looking solely to the wording of
§ 924(c)(1) and the statutes defining the various predicate
felonies, Blockburger would always permit imposition of
cumulative sentences, since no particular felony is ever
“necessarily included” within a violation of § 924(c)(1).
If, on the other hand, one looks to the facts alleged in
a particular indictment brought under § 924(c)(1), then
Blockburger would bar cumulative punishments for vio-
lating § 924(c)(1) and the particular predicate offense
charged in the indictment, since proof of the former
would necessarily entail proof of the latter.”

Justice Rehnquist observed that because the Court had not
previously applied Blockburger in the context of compound
and predicate offenses, it had not had to decide whether to
apply the test to the statutes in the abstract or specifically
to the indictment as framed in a particular case. But, Justice
Rehnquist wrote, the Court’s past decisions seemed to have
assumed that Blockburger stood or fell on the wording of
the statutes alone. And, “because the Blockburger test is
simply an attempt to determine legislative intent, it seems
more natural to apply it to the language as drafted by the
legislature than to the wording of a particular indictment.”*°
In the end, Justice Rehnquist disagreed with the majority’s
decision to apply Blockburger, reasoning that “when applied
to compound and predicate offenses, the Blockburger test
has nothing whatsoever to do with legislative intent, turning
instead on arbitrary assumptions and syntactical subtleties”
and that if the polestar was to be legislative intent, there
was no reason to apply Blockburger when it did not advance
that inquiry.?!

® Id., 445 U.S. at 708-09 (Rehnquist, J., dissenting; Burger, C.J., joins) (cita-
tions omitted) (emphasis omitted).

01d., 445 U.S. at 711.
3 d., 445 U.S. at 712.
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Had Justice Rehnquist’s view in Whalen carried the day, the
present case might be far simpler to resolve. But it did not,
and the Court reaffirmed the principles of Whalen in Illinois v.
Vitale,** in which a juvenile’s vehicle had struck and killed two
children. The juvenile was convicted of carelessly failing to
reduce speed to avoid an accident, but then charged with invol-
untary manslaughter, which he claimed was barred by double
jeopardy. Applying the Blockburger test, the Court disagreed,
explaining:

If, as a matter of Illinois law, a careless failure to
slow is always a necessary element of manslaughter by
automobile, then the two offenses are the “same” under
Blockburger and [the juvenile’s] trial on the latter charge
would constitute double jeopardy under Brown v. Ohio. In
any event, it may be that to sustain its manslaughter case
the State may find it necessary to prove a failure to slow
or to rely on conduct necessarily involving such failure; it
may concede as much prior to trial. In that case, because
[the juvenile] has already been convicted for conduct
that is a necessary element of the more serious crime for
which he has been charged, his claim of double jeopardy
would be substantial under Brown and our later decision
in Harris v. Oklahoma.*

To the same effect, the Court wrote in Garrett v. United States*
that under the Blockburger test, the federal offense of engaging
in a “‘continuing criminal enterprise’ (CCE)” was the same as
its predicate offenses (in Garrett, importation of marijuana).
Justice Rehnquist, writing for the Court, explained that under
Blockburger, “each of the predicate offenses is the ‘same’ for
double jeopardy purposes as the CCE offense because the
predicate offense does not require proof of any fact not neces-
sary to the CCE offense.”*

32 [llinois v. Vitale, 447 U.S. 410, 100 S. Ct. 2260, 65 L. Ed. 2d 228 (1980).
3 1d., 447 U.S. at 419-20.

3 Garrett v. United States, 471 U.S. 773, 775, 105 S. Ct. 2407, 85 L. Ed. 2d
764 (1985).

3 1d., 471 U.S. at 778.
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Then, in United States v. Dixon,*® a sharply divided Court was
unable to articulate a clear rule for how to apply Blockburger to
compound and predicate offenses. In Dixon, a majority of the
Court concluded that the Double Jeopardy Clause precluded
prosecution of some, but not all, charges brought against a
defendant who had previously been punished for criminal
contempt arising out of the same conduct. But assembling that
majority required five separate opinions. Justice Scalia wrote
for the Court, but was joined only by Justice Kennedy in his
Blockburger analysis.”” Justice Scalia read the court order
that formed the basis of the contempt conviction as directing
the defendant not to commit assault, so, relying on Harris v.
Oklahoma, Justice Scalia concluded that under Blockburger,
simple assault was a lesser-included offense of the contempt.
But other offenses that required proof of facts not implicated
by the court order were not lesser included, because it was pos-
sible to violate the court order through the predicate offense of
simple assault (and thus commit contempt) without committing
the other offenses at issue.*®

Chief Justice Rehnquist, joined by Justices O’Connor and
Thomas, did not join that part of Justice Scalia’s opinion.*
Chief Justice Rehnquist, echoing the concerns he had expressed
in his Whalen dissent, contended that Blockburger required
a focus on the elements of the generic offense of contempt
of court, instead of the terms of the particular court orders
involved. So, the Chief Justice would have concluded that
because the generic crime of contempt of court had different
elements than the substantive criminal charges at issue, they
were separate offenses under Blockburger.

The Chief Justice argued that the Court’s “double jeopardy
cases applying Blockburger have focused on the statutory ele-
ments of the offenses charged, not on the facts that must be

3¢ United States v. Dixon, 509 U.S. 688, 113 S. Ct. 2849, 125 L. Ed. 2d 556
(1993).

37 See id.
3 See id.

% See id. (Rehnquist, C.J., concurring in part and dissenting in part; O’Connor
and Thomas, JJ., join).
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proved under the particular indictment at issue—an indictment
being the closest analogue to the court orders in this case.”*
The Chief Justice rejected Justice Scalia’s conclusion that
Harris suggested otherwise, concluding that the basis of Harris
was that the two crimes at issue there were “akin to greater and
lesser included offenses” because a lesser-included offense is
one that is “‘necessarily included’” within the statutory ele-
ments of another offense; for instance, as in Harris, “a defend-
ant who commits armed robbery necessarily has satisfied one
of the statutory elements of felony murder.”*!

The rest of the Dixon Court did not clearly express its
understanding of how Blockburger should be applied, although
Justice Souter, joined by Justice Stevens, seemed to agree with
the Chief Justice’s conclusion that because Blockburger is a
test for statutory construction, it should emphasize the ele-
ments of the two crimes.*” And again, had the Chief Justice’s
view carried the day, the appeal presently before this court
would be much simpler to resolve. As it stands, however,
Dixon leaves the matter far from clear. In its last opportu-
nity to address Blockburger in the context of compound and
predicate offenses, in Rutledge v. United States,” the Court
concluded that the Double Jeopardy Clause precluded punish-
ing a defendant for both continuing criminal enterprise (CCE)
and conspiracy convictions, because conspiracy was a lesser-
included offense. It is worth noting that although CCE and
conspiracy are both arguably compound offenses, Rutledge
does not help us in this case because both charges were based
on the same predicates.

A few things are clear from all of this. First, it is clear that
under the Court’s precedent, Blockburger precludes punishing
a defendant for both a compound offense and its predicate.**

40 1d., 509 U.S. at 716-17.

4 1d., 509 U.S. at 718.

See Dixon, supra (Souter, J., concurring in the judgment in part and dis-

senting in part; Stevens, J., joins).

4 Rutledge v. United States, 517 U.S. 292, 116 S. Ct. 1241, 134 L. Ed. 2d
419 (1996).

4 See Whalen, supra note 26.
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We have also held as much,” most pertinently in State v.
Hoffman,* in which we concluded that the defendant’s right to
be free from double jeopardy was violated when he was con-
victed of both DUI and motor vehicle homicide predicated on
the DUI. So, obviously, Huff could not have been punished for
both motor vehicle homicide and DUI.

It is also clear that a defendant can be punished for both a
compound offense and another offense that could have been,
but actually was not, the predicate offense.”’” We held as much
in Hoffman, in which we concluded that double jeopardy did
not preclude the defendant from being punished for second
degree assault for recklessly causing serious bodily injury to
the victim, despite the fact that reckless driving had also been
alleged, in the alternative, as a predicate for motor vehicle
homicide. We explained that the motor vehicle homicide con-
viction had been predicated on DUI and that DUI and second
degree assault were not the same offenses under a Blockburger
analysis.”® So, Huff could have been punished for motor vehicle
homicide predicated on DUI and separately for speeding.

That precedent compels the conclusion that, at least as far
as a compound offense is purportedly the greater offense, a
court must consider the specific predicate offense alleged when
comparing the “elements of the offense” for Blockburger pur-
poses. For instance, in this case, the Court’s decision in Whalen
suggests that we treat motor vehicle homicide predicated on
DUI as something akin to a separate offense of “motor vehicle
homicide by DUI” for Blockburger analysis, just as the Court
in Whalen treated the felony murder at issue in that case as a
conviction of “a killing in the course of rape.”*

4 See, e.g., State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003), abrogated
on other grounds, State v. Rogers, 277 Neb. 37, 760 N.W.2d 35 (2009);
State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000), abrogated on
other grounds, State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008); State v.
Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997).

4 State v. Hoffman, 227 Neb. 131, 416 N.W.2d 231 (1987).
47 See, Vitale, supra note 32; Whalen, supra note 26.

48 See Hoffman, supra note 46.

4 See Whalen, supra note 26, 445 U.S. at 694 n.8.
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But that does not tell us what to do when the allegedly
lesser-included offense is a compound offense. The State sug-
gests, based on our decision in State v. Winkler,”® that we should
also incorporate the elements of the predicate offense there. In
Winkler, we confronted a similar Blockburger problem: how to
determine the elements of the offense, for purposes of com-
parison, when the offenses at issue can be committed using
alternative sets of elements. For instance, a person may com-
mit manslaughter by killing either upon a sudden quarrel or
while in the commission of an unlawful act.’' In Winkler, we
concluded that “in applying Blockburger to separately codified
criminal statutes which may be violated in alternative ways,
only the elements charged in the case at hand should be com-
pared in determining whether the offenses under consideration
are separate or the same for purposes of double jeopardy.”*
That is why the elements of manslaughter upon a sudden quar-
rel are not part of our analysis here. And the State points out
that in State v. Brouillette,” we characterized manslaughter and
motor vehicle homicide as “single crime[s] which may be com-
mitted in a number of ways.”

We disagree with the State’s reading of these cases. Winkler
involved alternative elements to the offense—not merely differ-
ent predicate acts that could be different ways of proving the
same element of the offense. In other words, Winkler stands
for the proposition that a court can look to the allegations in a
case for determining which alternative elements of a crime are
at issue for Blockburger purposes. But a predicate act is sim-
ply one element of a crime, and Winkler does not require, for
Blockburger purposes, that the court look behind the statutory
element to see what may be used to prove it.

Nor does Brouillette support the State’s argument. The issue
in Brouillette was not double jeopardy—it was the sufficiency
of a charging information that alleged several different theories

0 Winkler, supra note 11.

31 See § 28-305(1).
52 Winkler;, supra note 11, 266 Neb. at 163, 663 N.W.2d at 108.
33 State v. Brouillette, 265 Neb. 214, 223, 655 N.W.2d 876, 886 (2003).
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of the crime in the alternative. Motor vehicle homicide and
manslaughter are crimes that may factually be committed in a
number of ways. But motor vehicle homicide has only one set
of elements, one of which is a predicate offense, and although
manslaughter has alternative elements, only unlawful act man-
slaughter is at issue here. Winkler does not help the State.
Instead, we find the Eighth Circuit’s decision in U.S. v.
Allen>* to be helpful in addressing this problem. In Allen,
the defendant was convicted of two federal charges: count I,
armed robbery by force or violence in which a killing occurs,
and count II, carrying or using a firearm during a crime of
violence and committing murder. Applying Blockburger, the
court found that count II required proof of two facts that the
first count did not: carrying or use of a firearm during the
commission of a violent crime and murdering by firearm. The
question was whether count I required proof of any facts that
count II did not, given that count II did not require proof of
a taking of bank property by force or violence or intimida-
tion. Rather, count II only required proof of some underlying
crime of violence which could have been armed robbery or any
other violent felony. In other words, as in the present case, the
potential lesser-included offense was a compound offense that
could be satisfied by any number of unlawful acts. The court
explained the problem:
It is not exactly clear how predicate offenses are to be
treated for purposes of Blockburger. There is some indica-
tion from the Supreme Court that Blockburger is simply a
rule of statutory construction which is neither intended nor
designed to apply to the particular facts of a case. . . .
On the other hand, the Supreme Court has applied
Blockburger by considering the nature of the underlying
felony in a felony-murder indictment rather than based
only on the elements of the statutes at issue. . . . Under
this interpretation of Blockburger, predicate offenses
which form the basis of other statutory offenses would

% U.S. v. Allen, 247 F.3d 741 (8th Cir. 2001), vacated on other grounds and
remanded for further consideration 536 U.S. 953, 122 S. Ct. 2653, 153 L.
Ed. 2d 830 (2002).
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always fail the Blockburger test. In the present case, the
underlying bank robbery satisfies the “crime of violence”
element of [count II]. By definition, therefore, there is no
fact that must be proved in [count I] that is different from
the elements required to be proved for conviction under
[count II].>
The court concluded, based on that reasoning, that the
Blockburger test had not been satisfied. In other words, the
Allen court held that Blockburger was not met where the lesser-
included offense could satisfy an element of another, even if it
was not the exclusive means of doing so.%

Based on similar reasoning, several federal courts have
concluded that the federal crime of using a firearm to commit
a crime of violence was, under the Blockburger test, a lesser-
included offense of the federal crime of carjacking, despite the
fact that the “crime of violence” element of the use of a fire-
arm charge could be satisfied in any number of other ways.”’
Because the carjacking statute required proof that the defendant
used a gun, it necessarily proved that the defendant used or
carried a firearm. And carjacking is always a crime of violence.
So, while there are other crimes of violence, proof of the ele-
ments of carjacking will always prove the elements of use of
a firearm to commit a crime of violence. In other words, the
crimes fail the Blockburger test because conduct that violates
one of the statutes will always violate the other, making the
other a lesser-included offense.®

[5,6] We find this reasoning persuasive and helpful in this
case, although we recognize that it is again distinguishable
because in this case, both offenses are compound offenses.
Nonetheless, we cannot escape the basic fact that it is impos-
sible to prove the elements of motor vehicle homicide without

55 Id. at 767-68.

% See, id.; U.S. v. Johnson, 225 F. Supp. 2d 1022 (N.D. Iowa 2002), reversed
on other grounds 352 F.3d 339 (8th Cir. 2003).

7 See, U.S. v. Moore, 43 F.3d 568 (11th Cir. 1995); U.S. v. Johnson, 32 F.3d
82 (4th Cir. 1994); U.S. v. Mohammed, 27 E.3d 815 (2d Cir. 1994); U.S. v.
Singleton, 16 F.3d 1419 (5th Cir. 1994).

8 See, Johnson, supra note 57; Singleton, supra note 57.
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also proving the elements of unlawful act manslaughter. While
we adhere to Blockburger, and have attempted to abide by the
test as the U.S. Supreme Court has applied it, we are mindful
of the fact that Blockburger is an aid to statutory interpreta-
tion, not a constitutional demand.”® We conclude that the bet-
ter application of Blockburger’s principles is that the possible
predicates of a compound offense should not be incorporated
into the offense when determining whether it contains elements
that another statute does not. And we so hold.

To hold otherwise would elevate formalism over the sub-
stance of constitutional protection and lead to anomalous
results. For instance, it is clear that however the elements of
the offenses are incorporated, a defendant could not be pun-
ished for both motor vehicle homicide and manslaughter based
on the same predicate unlawful act. Nor could a defendant be
punished for two instances of either motor vehicle homicide or
manslaughter based on different predicate offenses, given that
the unit of prosecution for those offenses is the death of the
victim, not the predicate unlawful act.®® It would be peculiar,
then, if combining different predicates with different com-
pound offenses could achieve a result that neither the different
predicate offenses nor the different compound offenses could
achieve separately.

[7]1 And most fundamentally, this holding is most con-
sistent with the test first laid out in Blockburger: “whether
each provision requires proof of a fact which the other
does not.”" Unlawful act manslaughter requires proof of
no fact which motor vehicle homicide does not. To con-
strue Whalen and the U.S. Supreme Court’s other precedent
regarding compound and predicate offenses to permit multiple
convictions here would be to read Blockburger out of the
Blockburger test. So, we conclude that under Blockburger,

% See, e.g., Garrett, supra note 34.

0 See, e.g., Brouillette, supra note 53; Garris v. United States, 465 A.2d 817
(D.C. 1983). Compare, e.g., U.S. v. Beltran-Moreno, 556 F.3d 913 (9th Cir.
2009); U.S. v. Phipps, 319 E3d 177 (5th Cir. 2003) (discussing multiple
weapons convictions based on different predicate offenses).

1 Blockburger, supra note 10, 284 U.S. at 304.
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unlawful act manslaughter is a lesser-included offense of motor
vehicle homicide.

[8,9] We note, having reached that conclusion, that
Blockburger is not always dispositive of a double jeopardy
claim. Where a legislature specifically authorizes cumulative
punishment under two statutes, regardless of whether those
two statutes proscribe the same conduct under Blockburger,
cumulative punishment may be imposed in a single trial.®> But
there is no indication of such legislative intent here, and the
State does not argue that this principle is applicable. We are
aware that the enactment of 2011 Neb. Laws, L.B. 667, may
change this conclusion, but it does not take effect until January
1, 2012, so we do not address it here. We also note that double
jeopardy is implicated despite the fact that Huff’s sentences on
the convictions at issue are to run concurrently; in Rutledge,
the Court held that “the collateral consequences of a second
conviction make it as presumptively impermissible to impose
as it would be to impose any other unauthorized cumula-
tive sentence.”®

[10-12] The remaining question is which conviction and
sentence should be vacated. Huff argues that his conviction and
sentence for motor vehicle homicide should be vacated. Huff
relies on the “timing of the ‘conviction’”® and essentially asks
us to revisit our determination in Huff I that this case involves
a single prosecution.® But matters previously addressed in an
appellate court are not reconsidered unless the petitioner pre-
sents materially and substantially different facts.®® Under the
law-of-the-case doctrine, the holdings of an appellate court on
questions presented to it in reviewing proceedings of the trial
court become the law of the case; those holdings conclusively
settle, for purposes of that litigation, all matters ruled upon,

%2 See Missouri v. Hunter, 459 U.S. 359, 103 S. Ct. 673, 74 L. Ed. 2d 535
(1983).

8 Rutledge, supra note 43, 517 U.S. at 302 (emphasis supplied).
%4 Brief for appellant at 12.

8 Huff 1, supra note 5.

66 State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005).
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either expressly or by necessary implication.®” The law-of-the-
case doctrine operates to preclude a reconsideration of substan-
tially similar, if not identical, issues at successive stages of the
same suit.®® Our conclusion in Huff I that this case does not
involve successive prosecution is the law of the case, and we
decline to reconsider it.

[13,14] Huff also asserts that motor vehicle homicide should
be considered the lesser-included offense to manslaughter,
arguing that the more general provision should yield to the
more specific and that motor vehicle homicide is the more
“specific” crime. But the principle that Huff invokes is appli-
cable only when the requirements of different statutes conflict®
and has no relevance in this instance. Indeed, the merits of
Huff’s double jeopardy claim rest on the fact that the statutes
at issue do not conflict. Rather, the applicable rule is that
the “lesser offense” is the one for which fewer elements are
required to be proved.”” We are focused on the elements of
the offenses, and not comparison of the penalties.”! Here, as
explained above, motor vehicle homicide is the greater offense
and unlawful act manslaughter the lesser-included offense. And
when a defendant is convicted of both a greater and a lesser-
included offense, the conviction and sentence on the lesser
charge must be vacated.”

In summary, we find merit to Huff’s argument that he has
been subjected to multiple punishments, in violation of the
Double Jeopardy Clause, by his convictions and sentences
for motor vehicle homicide and manslaughter. But we find no
merit to his argument that the motor vehicle homicide convic-
tion should be vacated. Instead, it is his conviction and sen-
tence for manslaughter that must be vacated.

7 Id.
8 Id.
% See, e.g., State v. Lobato, 259 Neb. 579, 611 N.W.2d 101 (2000).

0 See, State v. Dragoo, 277 Neb. 858, 765 N.W.2d 666 (2009); State v.
Gresham, 276 Neb. 187, 752 N.W.2d 571 (2008).

I See id.

2 Dragoo, supra note 70.
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MOTION TO SUPPRESS

[15] Next, Huff argues that the court should have suppressed
evidence of his refusal to submit to a chemical test because
there was no DUI investigation to establish grounds for such
a test. A trial court’s ruling on a motion to suppress evidence,
apart from determinations of reasonable suspicion to conduct
investigatory stops and probable cause to perform warrantless
searches, is to be upheld on appeal unless its findings of fact
are clearly erroneous.”

According to Huff, § 60-6,197(4) requires reasonable
grounds for an officer to demand a chemical test, and Huff
contends that reasonable grounds were not established by Lozo
or communicated to Levisay before Huff’s refusal of a blood
test. Section 60-6,197(4) provides in part:

Any person involved in a motor vehicle accident in this
state may be required to submit to a chemical test of his
or her blood, breath, or urine by any peace officer if the
officer has reasonable grounds to believe that the person
was driving or was in actual physical control of a motor
vehicle on a public highway in this state while under
the influence of alcoholic liquor or drugs at the time of
the accident.
We note that Huff appears to be conceding that reasonable sus-
picion is the appropriate standard, despite the fact that to arrest
him for suspicion of DUI, probable cause would have been
required.” But regardless, Huff’s argument is without merit.

[16] To begin with, if an officer has probable cause to arrest
a suspect for DUI and reasonable grounds to believe that the
suspect committed DUI, the officer may arrest the suspect and
require a blood test notwithstanding the fact that a prelimi-
nary breath test was not administered.” And both reasonable
grounds and probable cause were established in this case. Huff
was observed to have bloodshot, glassy eyes and difficulty

3 State v. Faber, 264 Neb. 198, 647 N.W.2d 67 (2002).
™ See State v. Scheffert, 279 Neb. 479, 778 N.W.2d 733 (2010).

3 See, State v. Orosco, 199 Neb. 532, 260 N.W.2d 303 (1977), overruled on
other grounds, State v. Smith, 213 Neb. 446, 329 N.W.2d 564 (1983); State
v. Cash, 3 Neb. App. 319, 526 N.W.2d 447 (1995).
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standing. Nearly everyone who had contact with Huff that
night reported a strong odor of alcohol coming from him. We
have little difficulty in concluding that despite the lack of field
sobriety tests or a preliminary breath test, there was ample evi-
dence establishing probable cause to arrest Huff and reasonable
grounds to demand a blood test.”

[17] Nor are we persuaded by Huff’s argument that Lozo’s
purported failure to communicate his observations to Levisay is
relevant. Levisay made his own observations, independent from
Lozo, that easily established reasonable grounds to demand a
blood test. And even had he not, we have explained that under
the collective knowledge doctrine, the existence of probable
cause justifying a warrantless arrest is tested by the collective
information possessed by all the officers engaged in a common
investigation.”’

For instance, in State v. Wegener,”® an investigating officer
sent a driver to the hospital without conducting field sobriety
tests after the driver collided with a bridge guardrail. But the
driver smelled strongly of alcohol and had admitted that he had
been drinking. So when the investigating officer discovered
several beer bottles in the vehicle, he had another officer dis-
patched to the hospital to obtain a blood test. On appeal from
his conviction for DUI, the defendant argued that the blood
test should have been excluded because the second officer,
who actually arrested the defendant and obtained the blood
test, had not independently determined probable cause, nor had
the basis for probable cause been communicated to him. But
we rejected that argument, reasoning that under the collective
knowledge doctrine, an officer who does not have personal
knowledge of any of the facts establishing probable cause for
the arrest may nevertheless make the arrest if the arresting
officer is merely carrying out directions of another officer who

78

6 See, e.g., State v. Bishop, 224 Neb. 522, 399 N.W.2d 271 (1987); State
v. Halligan, 222 Neb. 866, 387 N.W.2d 698 (1986); State v. Fischer, 194
Neb. 578, 234 N.W.2d 205 (1975).

7 See, State v. Wollam, 280 Neb. 43, 783 N.W.2d 612 (2010); State v.
Wegener, 239 Neb. 946, 479 N.W.2d 783 (1992).

8 Wegener, supra note 77.
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does have probable cause. So, we concluded that because the
investigating officer had probable cause to suspect the defend-
ant of DUI, the arrest and blood test initiated by the second
officer was valid.”

This case is functionally indistinguishable from Wegener.
Thus, even had Levisay not made his own observations, L.ozo’s
investigation would have been sufficient to support arresting
Huff and demanding a blood test. We find no merit to Huff’s
argument that evidence of his refusal of a blood test should
have been suppressed.

ENHANCEMENT OF REFUSAL CONVICTION

[18] As noted above, Huff’s conviction for refusal of a chem-
ical test was enhanced by two previous convictions for DUI.
Huff argues that a refusal conviction can only be enhanced
by prior refusal convictions. This is a question of statutory
interpretation, which is a question of law on which we have an
obligation to reach an independent conclusion irrespective of
the determination made by the court below.®

Huff relies on the Nebraska Court of Appeals’ decision in
State v. Hansen,®' in which the Court of Appeals held that
when a judge is sentencing for a violation of the DUI statute,
the offense can be enhanced by prior DUI convictions, and that
when a judge is sentencing for refusal, the offense then before
the court can be enhanced, but only by prior refusal convic-
tions. We agree with the Court of Appeals.

[19] The punishment for both DUI and refusal of a chemi-
cal test is set forth in Neb. Rev. Stat. § 60-6,197.03 (Supp.
2009), which provides that convictions for DUI and refusal
may be enhanced by a “prior conviction.” But a “prior con-
viction” is defined by Neb. Rev. Stat. § 60-6,197.02 (Reissue
2010), which differentiates between convictions for DUI and
refusal. DUI is prohibited by § 60-6,196, DUI resulting in seri-
ous bodily injury is prohibited by Neb. Rev. Stat. § 60-6,198

” See id.
80 See State v. Tamayo, 280 Neb. 836, 791 N.W.2d 152 (2010).
81 State v. Hansen, 16 Neb. App. 671, 749 N.W.2d 499 (2008).
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(Reissue 2010), and refusing a chemical test is prohibited by
§ 60-6,197. Section 60-6,197.02(1) provides:

(a) Prior conviction means a conviction for a viola-
tion committed within the twelve-year period prior to
the offense for which the sentence is being imposed as
follows:

(i) For a violation of section 60-6,196:

(A) Any conviction for a violation of section 60-6,196;

(B) Any conviction for a violation of a city or vil-
lage ordinance enacted in conformance with section
60-6,196;

(C) Any conviction under a law of another state if, at
the time of the conviction under the law of such other
state, the offense for which the person was convicted
would have been a violation of section 60-6,196; or

(D) Any conviction for a violation of section
60-6,198; or

(i1) For a violation of section 60-6,197:

(A) Any conviction for a violation of section 60-6,197;

(B) Any conviction for a violation of a city or vil-
lage ordinance enacted in conformance with section
60-6,197; or

(C) Any conviction under a law of another state if, at
the time of the conviction under the law of such other
state, the offense for which the person was convicted
would have been a violation of section 60-6,197].]

In other words, as the Court of Appeals correctly reasoned in
Hansen, a “prior conviction” for purposes of DUI enhance-
ment is defined in terms of other DUI laws, while a “prior
conviction” for purposes of enhancing a refusal conviction is
defined in terms of refusal laws. There is simply no crossover
between DUI and refusal convictions for purposes of sentence
enhancement.

[20,21] That may seem counterintuitive, because it could
create an incentive for an individual who has previously been
convicted of DUI to refuse a chemical test. But we have often
said that in reading a statute, a court must determine and give
effect to the purpose and intent of the Legislature as ascer-
tained from the entire language of the statute considered in
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its plain, ordinary, and popular sense.®> And beyond that, a
fundamental principle of statutory construction requires that
penal statutes be strictly construed.®® We are not at liberty to
disregard the plain language of § 60-6,197.02, particularly to
construe it against the defendant. Therefore, we find merit to
Huff’s assignment of error and conclude that he must be resen-
tenced on his conviction for refusing a chemical test.

TESTIMONY REGARDING HUFF’S INVOCATION
OF RIGHT TO COUNSEL

Next, Huff complains of two instances during Lozo’s testi-
mony in which, according to Huff, Lozo violated the court’s
ruling on his motion in limine by referring to Huff’s invoca-
tion of his right to counsel. First, Lozo testified that while he
had been questioning Huff at the scene of the accident, Huff
had said that he would not answer questions until he had spo-
ken to an attorney. Huff did not object to that testimony. But
later, Lozo explained that one of the reasons that he had not
performed field sobriety tests was that Huff had invoked his
right to counsel. Huff objected and moved for a mistrial. The
court overruled the motion for mistrial, but did instruct the jury
that it was to consider that testimony solely for the purpose of
understanding why field sobriety tests had not been performed,
and not for any other purpose.

[22] Huff contends that the court erred in not granting a
mistrial. The decision whether to grant a motion for mistrial
is within the discretion of the trial court and will not be dis-
turbed on appeal in the absence of an abuse of discretion.*
Because Huff’s objection at trial was based upon his motion in
limine, we assume that the legal bases for his objection were
the same as that for his motion: constitutional grounds® and
unfair prejudice.®

82 State v. Lasu, 278 Neb. 180, 768 N.W.2d 447 (2009).

8 Id.

84 State v. Riley, 281 Neb. 394, 796 N.W.2d 371 (2011).

85 See State v. Harms, 263 Neb. 814, 643 N.W.2d 359 (2002).

8 See Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 2008).
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We address his constitutional argument first. The constitu-
tional basis for objecting to evidence of a defendant’s invoca-
tion of the right to counsel is set forth in the U.S. Supreme
Court’s decision in Doyle v. Ohio®*” and its progeny, which we
addressed at length in our decision in State v. Harms.%

[23] In Doyle, the U.S. Supreme Court held that the State
may not “seek to impeach a defendant’s exculpatory story, told
for the first time at trial, by cross-examining the defendant about
his failure to have told the story after receiving Miranda'>
warnings at the time of his arrest.”® And in Wainwright v.
Greenfield,”' the Court explained that with respect to post-
Miranda warnings, “silence does not mean only muteness; it
includes the statement of a desire to remain silent, as well as of
a desire to remain silent until an attorney has been consulted.”
So it is apparent that requests for counsel, as well as actual
silence, constitute “silence” for purposes of analyzing potential
Doyle violations.”

[24] But in Wainwright, the Court also confirmed and iter-
ated its prior holdings in Jenkins v. Anderson®® and Fletcher v.
Weir,** which determined that the State’s impeachment use of
a defendant’s pre-Miranda silence, whether prearrest or post-
arrest, is not unconstitutional.”® The Court explained that the
reasoning of Doyle and subsequent cases is that “it is funda-
mentally unfair to promise an arrested person that his silence
will not be used against him and thereafter to breach that

87 Doyle v. Ohio, 426 U.S. 610, 96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976).
8 See Harms, supra note 85.

8 See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966).

%0 Doyle, supra note 87, 426 U.S. at 611.

oV Wainwright v. Greenfield, 474 U.S. 284, 295 n.13, 106 S. Ct. 634, 88 L.
Ed. 2d 623 (1986).

92 See Harms, supra note 85.

93 Jenkins v. Anderson, 447 U.S. 231, 100 S. Ct. 2124, 65 L. Ed. 2d 86
(1980).

%% Fletcher v. Weir, 455 U.S. 603, 102 S. Ct. 1309, 71 L. Ed. 2d 490 (1982).

%5 See Harms, supra note 85.
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promise by using the silence to impeach his trial testimony.””¢
So, in Harms, we declined the opportunity to expand the
Doyle and Wainwright protections to bar any use by the State
of a defendant’s prearrest, pre-Miranda silence.”’

In the present case, it is not clear when Huff was first
advised of his Miranda rights. Huff was certainly advised of
his rights when he was arraigned in district court. Before then,
however, it is not clear that he was advised of his rights at all.
The record suggests that at the very least, he was not advised
of his rights before the sheriff’s deputy transported him from
the hospital to jail. Lozo testified in minute-to-minute detail
about his interaction with Huff at the scene of the accident,
but never said that he advised Huff of his Miranda rights. And
Levisay expressly denied reading Miranda warnings to Huff at
any time.

In that respect, this case is functionally indistinguishable
from Fletcher, in which the Court treated the defendant’s
silence as pre-Miranda where the record did not indicate that
he had received any Miranda warnings after his arrest.”® In
other words, the Court held in Fletcher that a silent record was
fatal to the defendant’s Doyle claim.” The same is true here.
The testimony at issue was, pursuant to the court’s limiting
instruction, admitted solely for the purpose of explaining why
field sobriety tests were not conducted. Given no evidence that
Miranda warnings had been given at the time of Huff’s remark
and the limited purpose for which the evidence was admitted,
it is clear that no Doyle violation occurred.

[25,26] We also find no merit to the contention that the
testimony was unfairly prejudicial. Under rule 403, relevant

% Wainwright, supra note 91, 474 U.S. at 292.
7 See Harms, supra note 85.
% Fletcher, supra note 94.

% See, id.; Branch v. Secretary, Fla. Dept. of Corrections, 638 F.3d 1353
(11th Cir. 2011); Folston v. Allsbrook, 691 F.2d 184 (4th Cir. 1982);
Coleman v. State, 111 Nev. 657, 895 P.2d 653 (1995); People v Cetlinski,
435 Mich. 742, 460 N.W.2d 534 (1990); State v. Leecan, 198 Conn. 517,
504 A.2d 480 (1986).
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evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice.'® But only evi-
dence tending to suggest a decision on an improper basis is
unfairly prejudicial.’”’ And the exercise of judicial discretion is
implicit in determinations of prejudice under rule 403, so a trial
court’s decision under that rule will not be reversed absent an
abuse of discretion.'”

In this case, it was evident from the pretrial proceedings that
Huff intended to challenge the State’s failure to perform field
sobriety tests. We note, as an aside, that it is highly question-
able whether Huff’s invocation of his right to counsel (or his
right to remain silent) would have legally precluded the admin-
istration of field sobriety tests or a preliminary breath test.!®
Nonetheless, it was appropriate to permit Lozo to testify as to
Huff’s invocation of his constitutional right to counsel for the
limited purpose of explaining one of the reasons why Lozo
did not perform field sobriety tests. The jury was instructed to
consider the evidence only for that purpose, and we presume
that the jury followed the instructions it was given in arriving
at its verdict.'™

[27] We have said that a defendant faces a higher threshold
than merely showing a possibility of prejudice when attempting
to prove error predicated on the failure to grant a mistrial.!
No such prejudice has been shown here. Finding no reversible
error in the legal determinations upon which the court’s over-
ruling of Huff’s motion for mistrial was based, we also find no
abuse of discretion in overruling the motion. Huff’s assignment
of error is without merit.

100Gee § 27-403.
0L See State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).
102See State v. Davlin, 272 Neb. 139, 719 N.W.2d 243 (2006).

13See, Schmerber v. California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d
908 (1966); State v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996); State
v. Green, 229 Neb. 493, 427 N.W.2d 304 (1988).

104 See id.

195 See Daly, supra note 101.
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SUFFICIENCY OF EVIDENCE OF WITNESS TAMPERING

[28] Huff was convicted of tampering with a witness in vio-
lation of § 28-919(1), which provides:

(1) A person commits the offense of tampering with a
witness or informant if, believing that an official proceed-
ing or investigation of a criminal or civil matter is pend-
ing or about to be instituted, he or she attempts to induce
or otherwise cause a witness or informant to:

(a) Testify or inform falsely;

(b) Withhold any testimony, information, document,
or thing;

(c) Elude legal process summoning him or her to tes-
tify or supply evidence; or

(d) Absent himself or herself from any proceeding
or investigation to which he or she has been legally
summoned.

Huff’s conviction was based on the evidence that after the acci-
dent, he tried to persuade Markwardt to say that he, not Huff,
had been driving. Huff argues that this evidence was insuffi-
cient to sustain the conviction. In reviewing a sufficiency of the
evidence claim, whether the evidence is direct, circumstantial,
or a combination thereof, the standard is the same: An appel-
late court does not resolve conflicts in the evidence, pass on the
credibility of witnesses, or reweigh the evidence; such matters
are for the finder of fact.!’

Huff argues that the “element missing” in his witness tam-
pering conviction is proof that Huff believed that an official
proceeding or investigation of a criminal or civil matter was
pending or about to be instituted.!”” But Markwardt testified
that Huff tried to persuade him to say he had been driving,
because Huff did not want to “take the fall” for the accident.
Those remarks clearly imply an awareness that potentially
serious consequences could result from what had happened.
Markwardt’s testimony certainly supported Huff’s conviction
for violating § 28-919(1).

196 State v. Edwards, 278 Neb. 55, 767 N.W.2d 784 (2009).
107 Brief for appellant at 28. See § 28-919(1).
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Huff’s primary contention seems to be that Markwardt was
not a credible witness. But the credibility and weight of wit-
ness testimony are for the trier of fact, and we do not reassess
witness credibility on appellate review.'® There was sufficient
evidence in this case for the trier of fact to find Huff guilty of
witness tampering.

FounbpatioNaL TESTIMONY

Huff’s sixth assignment of error is based on a foundational
objection he made to Nipper’s testimony regarding his opinion
about determining Huff’s blood alcohol level. When asked
by the court to be more specific about his objection, Huff’s
counsel invoked Daubert/Schafersman'® principles in addi-
tion to “general foundation.” The court explained that Huff
would need to articulate what part of Nipper’s methodology
was suspect. The court said it wanted Huff to advise the State
concerning “what he thinks is missing so that we can get to
the point of whether or not I’'m going to let the witness testify
or not.” The court explained that it did not want to waste the
jury’s time, noting that had the objection been raised before,
it could have been handled at a pretrial hearing. Huff reas-
serted Daubert/Schafersman, but did not object to the court’s
instruction to specifically explain the grounds for his founda-
tional objections. After Nipper’s foundational testimony, Huff’s
Daubert/Schafersman objection was overruled.

[29] Huff now asserts that the court erred in handling Huff’s
objection in the way it did. Huff contends that his “substantial
legal right . . . to have a fair and meaningful adversarial pro-
ceeding was quashed by the trial judge directing [his] attorney
to instruct State’s counsel on how to properly question the
State’s expert.”''° Huff concedes that he did not object at trial
on that basis, but contends the court committed plain error.
Plain error is error of such a nature that to leave it uncorrected

108 See State v. Archie, 273 Neb. 612, 733 N.W.2d 513 (2007).

9See, Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113
S. Ct. 2786, 125 L. Ed. 2d 469 (1993); Schafersman v. Agland Coop, 262
Neb. 215, 631 N.W.2d 862 (2001).

9Brief for appellant at 31.
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would result in damage to the integrity, reputation, or fairness
of the judicial process.!!

[30,31] We find no plain error on this issue, primarily
because we do not interpret the record in the way that Huff
suggests. Rather, in our view, the district court was simply
requiring Huff to make a specific foundational objection, as he
was required to do. Under the principles set forth in Daubert
and Schafersman, the trial court acts as a gatekeeper to ensure
the evidentiary relevance and reliability of an expert’s opin-
ion.!"? But to sufficiently call specialized knowledge into ques-
tion under Daubert and Schafersman is to object with enough
specificity so that the court understands what is being chal-
lenged and can accordingly determine the necessity and extent
of any pretrial proceeding.'”® The initial task falls on the party
opposing expert testimony to sufficiently call into question the
reliability of some aspect of the anticipated testimony.!''*

[32] Assuming that the opponent has been given timely
notice of the proposed testimony, the opponent’s challenge to
the admissibility of evidence under Daubert and Schafersman
should take the form of a concise pretrial motion. It should
identify, in terms of the Daubert and Schafersman factors, what
is believed to be lacking with respect to the validity and reli-
ability of the evidence and any challenge to the relevance of the
evidence to the issues of the case. In order to preserve judicial
economy and resources, the motion should include or incorpo-
rate all other bases for challenging the admissibility, including
any challenge to the qualifications of the expert.!!?

In this case, Huff did none of those things. The court would
not have abused its discretion had it simply overruled Huff’s
objection for being insufficiently timely or specific. Instead,
the court demanded that Huff make his objection with more
specificity, so that the State could address the basis of Huff’s

W State v. Sellers, 279 Neb. 220, 777 N.W.2d 779 (2010).
12 State v. Casillas, 279 Neb. 820, 782 N.W.2d 882 (2010).
113 Id.

4 State v. Mason, 271 Neb. 16, 709 N.W.2d 638 (2006).

5 Casillas, supra note 112.
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objection and the court could determine the admissibility of
Nipper’s opinion without wasting the jury’s time. Contrary to
Huff’s argument, the court did not direct his counsel to “instruct
or educate the prosecutor [on] what was necessary to lay the
proper foundation for the State’s expert witness’s opinion”!'*—
rather, the court instructed Huff on what was necessary to make
a proper objection to that opinion and, in so doing, inform the
State as to the basis for Huff’s objection.

[33] A trial court has broad discretion in determining how
to perform its gatekeeper function.!'” In this case, the court
did not abuse its discretion, much less commit plain error, in
requiring Huff to make his foundational objection with the
required specificity. There is no principle of due process that
requires a court or party to guess at the basis for a general
foundational objection. Therefore, we find Huff’s assignment
of error to be without merit.

LESSER-INCLUDED OFFENSE INSTRUCTION
ON MoTtor VEHICLE HOMICIDE
[34] As noted above, motor vehicle homicide is a Class I
misdemeanor, unless the predicate act is, among other things,
DUI, in which case it is a Class III felony. Huff argues that the
jury in this case should have been instructed on the predicate
act of speeding, in addition to DUI. Whether jury instructions
are correct is a question of law, which we resolve indepen-
dently of the lower court’s decision.!'®
Huff’s argument is based on Beck v. Alabama,"”’ in which
the U.S. Supreme Court explained the rationale for requiring
an instruction on a lesser-included offense in a death penalty
case when the evidence supports such an instruction. The Court
explained that
“if the prosecution has not established beyond a reason-
able doubt every element of the offense charged, and if

116 Brief for appellant at 33.
" Daly, supra note 101.
118 State v. Miller, 281 Neb. 343, 798 N.W.2d 827 (2011).

9 Beck v. Alabama, 447 U.S. 625, 100 S. Ct. 2382, 65 L. Ed. 2d 392
(1980).
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no lesser offense instruction is offered, the jury must, as
a theoretical matter, return a verdict of acquittal. But a
defendant is entitled to a lesser offense instruction—in
this context or any other—precisely because he should
not be exposed to the substantial risk that the jury’s prac-
tice will diverge from theory. Where one of the elements
of the offense charged remains in doubt, but the defend-
ant is plainly guilty of some offense, the jury is likely to
resolve its doubts in favor of conviction.”!?
Huff argues that the jury could have concluded that he was not
under the influence of alcohol at the time of the accident, but
had been speeding. And, he claims, the jury was not given an
option that would be consistent with that finding.

But Beck is not applicable in this case. We note that it is
quite questionable, given the evidence, whether any rational
trier of fact could have found that Huff was not under the
influence of alcohol. That aside, when the jury instructions are
considered as a whole, it is apparent that the jury was not con-
fronted with the “all or nothing” dilemma that the Court held
was impermissible in Beck.'?!

Instead of being instructed on “misdemeanor motor vehicle
homicide”'* as a lesser-included offense, the jury in this case
was instructed on manslaughter as a lesser-included offense.
The predicate act for the manslaughter instruction was speed-
ing. And the jury was instructed that it should proceed to the
manslaughter charge only if it acquitted Huff of motor vehicle
homicide. Instead, he was found guilty of motor vehicle homi-
cide. We presume that the jury followed the step instruction
and did not consider the manslaughter offense after finding
that Huff was guilty of motor vehicle homicide.'”® And the
manslaughter instruction gave the jury an alternative had it
concluded that Huff was not guilty of DUI, but guilty of
speeding as the unlawful act that caused Warner’s death, so

1201d., 447 U.S. at 634 (emphasis in original).

121See State v. Banks, 278 Neb. 342, 771 N.W.2d 75 (2009).
122See brief for appellant at 35.

123See State v. Erickson, 281 Neb. 31, 793 N.W.2d 155 (2011).
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the “all or nothing” dilemma addressed in Beck was not pres-
ent here.

[35] In an appeal based on a claim of an erroneous jury
instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant.'** Huff has not
done so here. We need not determine whether, in an appropriate
case, a defendant might be entitled to an instruction based on a
lesser degree of motor vehicle homicide because, in this case,
Huff was clearly not prejudiced by the denial.

EXCESSIVE SENTENCES

[36] Finally, Huff argues that his sentences are excessive.
When a trial court’s sentence is within the statutory guide-
lines, the sentence will only be disturbed by an appellate court
when an abuse of discretion is shown.'” Huff suggests that his
sentences are not “‘within’” the statutory limits because they
are at the maximum—so, Huff claims, the sentencing is “at its
limit, not within it. To sentence in such a manner is an abuse
of discretion.”!2¢

[37] Huff seems to be suggesting that a maximum sentence
is, per se, an abuse of discretion. That suggestion is plainly
without merit. A sentence at the maximum limit is still within
that limit—it is only if the sentence exceeds the statutory limit
that it becomes “excessive” as a matter of law.'”” We have often
said that the Legislature declares the law and public policy
by defining crimes and fixing their punishment and that the
responsibility of the judicial branch is to apply those punish-
ments according to the nature and range established by the
Legislature.'?® We would be ignoring that principle were we to
conclude that the end of the legislatively established statutory
range was somehow “out of bounds” as a possible sentence.

124 Miller, supra note 118.

125 State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).
126 Brief for appellant at 38.

127See State v. Alba, 270 Neb. 656, 707 N.W.2d 402 (2005).
128 State v. Lamb, 280 Neb. 738, 789 N.W.2d 918 (2010).
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[38] Huff also argues that the “nature of the offense here
is accidental”'?” and that because Huff did not intend to harm
anyone, the sentences are excessive. When imposing a sen-
tence, a sentencing judge should consider the defendant’s (1)
age, (2) mentality, (3) education and experience, (4) social and
cultural background, (5) past criminal record or record of law-
abiding conduct, and (6) motivation for the offense, as well as
(7) the nature of the offense, and (8) the violence involved in
the commission of the crime.'*® So, the fact that Huff may not
have specifically intended to harm anyone is a relevant consid-
eration in sentencing.

But in addition to the circumstances underlying this case, the
presentence report establishes a substantial foundation for the
sentences imposed. Huff has a long criminal history, includ-
ing reckless driving, possession of drug paraphernalia, several
assaults, disturbing the peace, resisting arrest, attempted sexual
assault, multiple DUI convictions, several instances of driv-
ing under suspension, and many other traffic violations. And
a review of the presentence report suggests that Huff has been
unwilling to accept responsibility for his conduct and less than
remorseful about its effects.

Given the evidence, it is apparent that the district court did
not abuse its discretion at sentencing.

CONCLUSION

For the foregoing reasons, we find merit to two of Huff’s
assignments of error. First, we conclude that unlawful act man-
slaughter is a lesser-included offense of motor vehicle homi-
cide, and second, we conclude that prior convictions for DUI
cannot be used pursuant to §§ 60-6,197.02 and 60-6,197.03 to
enhance a defendant’s conviction for refusing a chemical test.
But we find no merit to Huff’s remaining assignments of error.
Huff’s convictions and sentences for motor vehicle homicide
and witness tampering are affirmed. Huff’s conviction and
sentence for manslaughter are vacated. And finally, while
Huff’s conviction for refusing a chemical test is affirmed,

129 Brief for appellant at 38.

130 Erickson, supra note 123.
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the sentence is vacated, and the district court is directed on
remand to resentence Huff on that conviction consistent with
this opinion.
AFFIRMED IN PART, AND IN PART VACATED
AND REMANDED FOR RESENTENCING.

TERI A. LATHAM, APPELLANT, V. SUSAN RAE
SCHWERDTFEGER, APPELLEE.
802 N.W.2d 66

Filed August 26, 2011.  No. S-10-742.

1. Child Custody: Visitation: Appeal and Error. Child custody determinations,
and visitation determinations, are matters initially entrusted to the discretion of
the trial court, and although reviewed de novo on the record, the trial court’s
determination will normally be affirmed absent an abuse of discretion.

2. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s granting of summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law.

3. Standing: Jurisdiction. Standing relates to a court’s power, that is, jurisdiction,
to address issues presented and serves to identify those disputes which are appro-
priately resolved through the judicial process.

4. Standing. Under the doctrine of standing, a court may decline to determine the
merits of a legal claim because the party advancing it is not properly situated to
be entitled to its judicial determination.

5. Standing: Jurisdiction. Standing requires that a litigant have such a personal
stake in the outcome of a controversy as to warrant invocation of a court’s
jurisdiction and justify exercise of the court’s remedial powers on the liti-
gant’s behalf.

6. Standing: Claims: Parties. To have standing, a litigant must assert the litigant’s
own rights and interests.

7. Parent and Child: Words and Phrases. A person standing in loco parentis to
a child is one who has put himself or herself in the situation of a lawful parent
by assuming the obligations incident to the parental relationship, without going
through the formalities necessary to a legal adoption, and the rights, duties, and
liabilities of such person are the same as those of the lawful parent.

8. Parent and Child. The primary determination in an in loco parentis analysis is
whether the person seeking in loco parentis status assumed the obligations inci-
dent to a parental relationship.

9. Parent and Child: Intent. The assumption of the parental relationship is largely
a question of fact which should not lightly or hastily be inferred.
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10. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

Appeal from the District Court for Douglas County:
MarLoN A. Pork, Judge. Reversed and remanded for further
proceedings.

Tyler C. Block and Elizabeth Stuht Borchers, of Marks,
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MILLER-LERMAN, J.

NATURE OF THE CASE

Appellant, Teri A. Latham, and appellee, Susan Rae
Schwerdtfeger, were in a relationship from 1985 until 2006.
After discussing having a child, Schwerdtfeger became preg-
nant by in vitro fertilization. In January 2001, Schwerdtfeger
gave birth to P.S. Latham, Schwerdtfeger, and the minor child
lived together from 2001 until 2006, when the parties separated
and Latham moved out of the home. Latham continued to have
visitation with P.S. until 2009. Visitation was thereafter reduced
for reasons in dispute.

After visitation stopped, Latham brought an action in the dis-
trict court for Douglas County seeking custody and visitation.
Latham alleged that she had standing based on the doctrine of
in loco parentis. Schwerdtfeger moved for summary judgment.
In its order of dismissal filed July 2, 2010, the district court
concluded that “the in loco parentis doctrine does not apply”
and dismissed the case with prejudice. Latham appeals. We
conclude that the district court erred when it concluded that
the doctrine of in loco parentis did not apply to these facts.
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We further determine based on essentially undisputed facts that
Latham has standing to seek custody and visitation of P.S. and
that there are genuine issues of material fact whether Latham
should be granted custody and/or visitation of P.S. We reverse
the order granting summary judgment in favor of Schwerdtfeger
and the order dismissing Latham’s complaint, and we remand
the cause for further proceedings.

STATEMENT OF FACTS

Latham and Schwerdtfeger met in college and moved in
together in 1985. At that time, the parties began sharing their
finances. After several years of living together, the parties dis-
cussed having a child. They ruled out adoption, and instead, it
was decided that Schwerdtfeger would be the birth parent of
the child. The parties chose a sperm donor, and after several
unsuccessful attempts at artificial insemination, Schwerdtfeger
underwent in vitro fertilization, which was successful. The cost
of these procedures was shared by both parties.

Both parties attended doctors’ appointments, and both par-
ties were present at the birth of P.S. The parties are not mar-
ried. Latham took maternity leave to care for Schwerdtfeger
and the baby.

After the birth, Latham continued her role as coparent,
helping to raise the minor child and supporting him both emo-
tionally and financially. Latham claims that P.S. identified her
as “Mom” and that she would assist P.S. in getting ready for
school, was involved in disciplining P.S., took P.S. to medical
appointments, and helped him with his homework.

In 2005, Latham and Schwerdtfeger separated, and Latham
moved out of the family home in 2006. Latham claims that
even though she was not living in the home, she continued her
role as coparent to the minor child. Latham states that in 2006,
Schwerdtfeger was cooperative in allowing her to see P.S. and
she spent one-on-one time parenting P.S. three to five times per
week at her home and at Schwerdtfeger’s home. Latham states
that she continued to take P.S. to medical appointments and
support him financially and that Schwerdtfeger and she shared
finances through the summer of 2007.
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Schwerdtfeger claims that after Latham moved out, Latham
primarily saw P.S. on Thursday afternoons after school until
dinnertime. Schwerdtfeger further states that since the clos-
ing of the combined checking account in 2007, Latham has
not contributed monthly financial support for P.S., stating that
Latham does not pay for the minor child’s medical expenses
or educational expenses. Latham does not pay child support.
Both parties agree that after Latham moved out of the fam-
ily home, there was no set parenting schedule agreed upon by
the parties.

Latham claims that beginning in 2007, Schwerdtfeger began
to arbitrarily cut down on Latham’s parenting time with P.S.
Latham claims that she saw P.S. only two times per week
but that she continued to attend many of P.S.” activities out-
side of her scheduled parenting time with him, continued
to support him emotionally and financially, and participated
in discipline.

Schwerdtfeger stated that in 2008 and 2009, P.S. spent a
total of four overnights with Latham. Schwerdtfeger stated
that Latham did not attend parent-teacher conferences for P.S.
in 2007, 2008, or 2009 and that she attended only one parent-
teacher conference for P.S. preschool class. Schwerdtfeger
further stated that the only time Latham took P.S. to the doc-
tor since she moved out of the residence was on one occa-
sion in 2007, at which time she took P.S. to the doctor at
Schwerdtfeger’s request.

Latham stated that beginning in October 2009, Schwerdtfeger
significantly restricted Latham’s parenting time, and that since
October 2009, Latham has been able to spend in-person parent-
ing time with P.S. on only three occasions. Latham contends
that she has continued to try to reach out to P.S. Schwerdtfeger
stated that P.S. does not miss Latham and does not want to
spend time with her.

On December 14, 2009, Latham filed a complaint for cus-
tody and visitation in the district court for Douglas County. On
January 7, 2010, Latham filed a motion for parenting time. On
February 12, Schwerdtfeger filed a motion for summary judg-
ment. On February 26, a hearing was held on the motion for
summary judgment. After the hearing, the court overruled the
motion from the bench. The court awarded Latham telephonic
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parenting time with P.S. for 30 minutes, three times per week.
The court ordered the parties to submit briefs on the issue of
the in loco parentis status of Latham and scheduled an in cam-
era interview with P.S. The court conducted the interview with
P.S. on March 23.

On July 2, 2010, the court filed an order of dismissal. In
its order, the district court determined that “the in loco paren-
tis doctrine does not apply” to Latham and that “there is no
genuine issue [as] to a material fact as related to” Latham’s
standing. The district court reversed its prior ruling, granted
Schwerdtfeger’s motion for summary judgment, and ordered
that Latham’s complaint for custody and visitation “should be
dismissed with prejudice.” Latham appeals.

ASSIGNMENTS OF ERROR
Latham claims, restated and summarized, the district court
erred when it determined that the doctrine of in loco parentis
does not apply, that there were no genuine issues of material
fact, and that Latham lacked standing to seek custody and visi-
tation of the minor child.

STANDARD OF REVIEW

[1] Child custody determinations, and visitation determina-
tions, are matters initially entrusted to the discretion of the
trial court, and although reviewed de novo on the record, the
trial court’s determination will normally be affirmed absent an
abuse of discretion. Farnsworth v. Farnsworth, 276 Neb. 653,
756 N.W.2d 522 (2008).

[2] An appellate court will affirm a lower court’s granting
of summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law. Wilson v. Fieldgrove, 280 Neb. 548, 787 N.W.2d
707 (2010).

ANALYSIS
Standing.
Latham claims the district court erred when it concluded
that the doctrine of in loco parentis did not apply, that there
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were no genuine issues of material fact, and that Latham lacked
standing to seek custody and visitation of the minor child.

[3-6] Standing relates to a court’s power, that is, jurisdiction,
to address issues presented and serves to identify those disputes
which are appropriately resolved through the judicial process.
In re Interest of Meridian H., 281 Neb. 465, 798 N.W.2d 96
(2011). Under the doctrine of standing, a court may decline
to determine the merits of a legal claim because the party
advancing it is not properly situated to be entitled to its judicial
determination. The focus is on the party, not the claim itself.
Id. Standing requires that a litigant have such a personal stake
in the outcome of a controversy as to warrant invocation of a
court’s jurisdiction and justify exercise of the court’s remedial
powers on the litigant’s behalf. Id. To have standing, a litigant
must assert the litigant’s own rights and interests. See Central
Neb. Pub. Power Dist. v. North Platte NRD, 280 Neb. 533, 788
N.W.2d 252 (2010).

One court has explained that “[i]n the area of child custody,
principles of standing have been applied with particular scru-
pulousness . . ..” JA.L. v. E.PH., 453 Pa. Super. 78, 86, 682
A.2d 1314, 1318-19 (1996). It has been further observed that
“‘[tlhe in loco parentis basis for standing recognizes that the
need to guard the family from intrusions by third parties and
to protect the rights of the natural parent must be tempered by
the paramount need to protect the child’s best interest. . . .)”
T'B. v. LLR.M., 567 Pa. 222, 230, 786 A.2d 913, 917 (2001).
Thus, as explained below, any argument that a nonparent can-
not seek custody or visitation because to do so would interfere
with a parent’s rights to parent is unavailing where the evi-
dence shows that the primary consideration, the best interests
of the child, are served by recognizing the standing of a non-
parent to seek custody or visitation. Id. See Bethany v. Jones,
2011 Ark. 67, 378 S.W.3d 731 (2011). See, also, e.g., State
on behalf of Combs v. O’Neal, 11 Neb. App. 890, 662 N.W.2d
231 (2003).

No Statutory Basis for Standing.
We have recognized that a child has a “‘right to be raised
and nurtured by a biological or adoptive parent. . . .)” In re
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Guardianship of D.J., 268 Neb. 239, 246, 682 N.W.2d 238,
244 (2004) (quoting Uhing v. Uhing, 241 Neb. 368, 488
N.W.2d 366 (1992)). As a corollary, a biological or adoptive
parent has a right to seek custody and visitation of his or her
minor child. Latham is neither a biological nor an adoptive
parent. Accordingly, we must ascertain what authority, if any,
affords Latham a basis to seek custody and visitation of the
minor child. We look initially for statutory authority as a basis
for standing.

In Nebraska, various statutes establish a means for seeking
custody and visitation of a minor child. These statutes include
dissolution actions pursuant to Neb. Rev. Stat. §§ 42-341 to
42-381 (Reissue 2008 & Cum. Supp. 2010); paternity actions
pursuant to Neb. Rev. Stat. §§ 43-1401 to 43-1418 (Reissue
2008); juvenile proceedings pursuant to Neb. Rev. Stat.
§§ 43-245 to 43-2,130 (Reissue 2008 & Supp. 2009); guard-
ianship proceedings pursuant to Neb. Rev. Stat. §§ 30-2601
to 30-2616 (Reissue 2008 & Cum. Supp. 2010); adoption
proceedings pursuant to Neb. Rev. Stat. §§ 43-101 to 43-165
(Reissue 2008 & Cum. Supp. 2010); and actions under the
Uniform Child Custody Jurisdiction and Enforcement Act,
Neb. Rev. Stat. §§ 43-1226 to 43-1266 (Reissue 2008 & Cum.
Supp. 2010).

Latham conceded at oral argument that she did not have
standing pursuant to any of the above-referenced provisions.
After reviewing these statutory authorities, we agree with
Latham that there is no explicit statutory basis to support her
claim of standing. Accordingly, we examine Nebraska com-
mon law to determine whether there is a basis for Latham’s
standing.

Common-Law Right to Standing Based on
the Doctrine of In Loco Parentis.

In her complaint for custody and visitation, Latham alleged
that she was in loco parentis to P.S. However, the district court
concluded that the in loco parentis doctrine did not apply and
dismissed the case. Latham challenges this ruling on appeal.
We find merit to this assignment of error. Contrary to the dis-
trict court’s conclusion, we conclude that the doctrine of in
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loco parentis applies and that Latham has demonstrated stand-
ing to seek custody and visitation.
Although Latham is neither a biological nor an adoptive
parent of P.S., and although we have concluded no statutory
authority directly confers standing on Latham, a review of our
jurisprudence indicates that the Legislature did not intend that
statutory authority be the exclusive basis of obtaining court-
ordered visitation. As explained below, we have long applied
the common-law doctrine of in loco parentis to afford rights
to nonparents where the exercise of those rights is in the best
interests of the child. We conclude that the doctrine of in loco
parentis applies to the facts of this case.
[7] We have explained the doctrine of in loco parentis, stat-
ing that
a person standing in loco parentis to a child is one who
has put himself or herself in the situation of a lawful
parent by assuming the obligations incident to the paren-
tal relationship, without going through the formalities
necessary to a legal adoption, and the rights, duties, and
liabilities of such person are the same as those of the law-
ful parent.

Weinand v. Weinand, 260 Neb. 146, 152-53, 616 NW.2d 1, 6

(2000) (emphasis omitted).

In Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 N.W.2d
8 (1991), we determined that the doctrine of in loco parentis,
although not enumerated in the statutes, is a proper consider-
ation when determining stepparent visitation with due consid-
eration to the best interests of the child. Similarly, in Weinand
v. Weinand, supra, we explained that in the absence of a statute,
child support may properly be imposed in cases where a step-
parent has voluntarily taken the child into his or her home and
acted in loco parentis. In State on behalf of Combs v. O’Neal,
11 Neb. App. 890, 622 N.W.2d 231 (2003), the Nebraska Court
of Appeals affirmed an order granting custody of a minor to
the grandmother based on the doctrine of in loco parentis,
notwithstanding a claim of parental preference urged by the
biological father.

Other courts have applied similar reasoning and deter-
mined that standing exists and custody and visitation may be
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considered although not explicitly provided for in statutes. See,
e.g., .B. v. LLR.M., 567 Pa. 222, 230, 786 A.2d 913, 917-18
(2001) (where nonparent invoked common-law doctrine of in
loco parentis, court rejected “contention that [nonparent] lacks
standing because the statutory scheme does not encompass
former partners or paramours of biological parents”); In re
Parentage of L.B., 155 Wash. 2d 679, 706-07, 122 P.3d 161,
176 (2005) (stating “state’s current statutory scheme reflects
the unsurprising fact that statutes often fail to contemplate all
potential scenarios which may arise in the ever changing and
evolving notion of familial relations™); Custody of H.S.H.-K.,
193 Wis. 2d 649, 682-83, 533 N.W.2d 419, 431 (1995) (explain-
ing “[i]t is reasonable to infer that the legislature did not
intend the visitation statutes to bar the courts from exercising
their equitable power to order visitation in circumstances not
included within the statutes but in conformity with the policy
directives set forth in the statutes”). Thus, in the absence of
direct statutory authority, but with due regard for existing statu-
tory directives, we must consider whether Latham has standing
to seek custody and visitation of the minor child under our
jurisprudence applying the doctrine of in loco parentis.

As noted, Nebraska appellate courts have applied the doc-
trine of in loco parentis in the cases of stepparents and grand-
parents. See, e.g., Weinand v. Weinand, supra; Hickenbottom
v. Hickenbottom, supra; State on behalf of Combs v. O’Neal,
supra. Because we have not used the doctrine in a case such
as the one presently before us, we turn to other jurisdictions
that have applied the doctrine in cases similar to the one under
consideration in which a nonbiological parent seeks custody
and visitation and examine the reasoning of these courts. See
Mullins v. Picklesimer, 317 S.W.3d 569, 575 (Ky. 2010) (stat-
ing “[s]everal of our sister states have found that the nonpar-
ent has standing to seek custody and visitation of the child
when the child was conceived by artificial insemination with
the intent that the child would be co-parented by the parent
and her partner”) (cases collected). As other courts have done,
we have also considered scholarly articles in this area. See
A.C. v. C.B., 113 N.M. 581, 829 P.2d 660 (N.M. App. 1992)
(articles collected).
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The courts that have applied the doctrine of in loco parentis
in cases such as ours have looked to the purpose of the doc-
trine and noted that the focus of an in loco parentis analysis
must be on the relationship between the child and the party
seeking in loco parentis status. It has been stated that, simply
put, the focus of the doctrine of in loco parentis “should be on
what, if any, bond has formed between the child and the non-
parent.” Bethany v. Jones, 2011 Ark. 67, 11, 378 S.W.3d 731,
737 (2011).

In JA.L. v. EEPH., 453 Pa. Super. 78, 88, 682 A.2d 1314,
1319-20 (1996), the court explained:

The in loco parentis basis for standing recognizes the
need to guard the family from intrusions by third parties
and to protect the rights of the natural parent must be
tempered by the paramount need to protect the child’s
best interest. Thus, while it is presumed that a child’s
best interest is served by maintaining the family’s privacy
and autonomy, that presumption must give way where the
child has established strong psychological bonds with a
person who, although not a biological parent, has lived
with the child and provided care, nurture, and affection,
assuming in the child’s eye a stature like that of a parent.
Where such a relationship is shown, our courts recognize
that the child’s best interest requires that the third party
be granted standing so as to have the opportunity to liti-
gate fully the issue of whether that relationship should be
maintained even over a natural parent’s objection.

The court in J.A.L. went on to state that when the doctrine of
in loco parentis is viewed in the context of standing principles
in general, its purpose is to ensure that actions are brought only
by those with a genuine substantial interest. Accordingly, the
doctrine must be applied flexibly and is dependent upon the
particular facts of each case. /d. Noting that because “a wide
spectrum of arrangements [have filled] the role of the traditional
nuclear family, flexibility in the application of standing prin-
ciples is required in order to adapt those principles to the inter-
ests of each particular child.” Id. at 89-90, 682 A.2d at 1320.
In JLA.L., the court concluded that based on the relationship
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between the nonbiological parent and the child, the doctrine of
in loco parentis conferred standing on the nonbiological parent
seeking partial custody, and the cause was remanded for a full
hearing on whether awarding partial custody in favor of the
individual with in loco parentis status was in the best interests
of the minor child.

In Bethany v. Jones, supra, the Arkansas Supreme Court
determined that the doctrine of in loco parentis applied because
the focus of the in loco parentis analysis is on the relationship
between the nonparent adult and the child, not on the relation-
ship between the biological parent and the nonparent adult.
Therefore, the court in Bethany determined that it was obligated
to look at the relationship between the party seeking standing
based on in loco parentis status and the child to determine if
such relationship met the definition of in loco parentis.

Similarly, in In re Custody of H.S.H.-K., 193 Wis. 2d 649,
533 N.W.2d 419 (1995), the Wisconsin Supreme Court, in a
case not relying explicitly on the doctrine of in loco paren-
tis but instead looking to whether a parent-like relationship
existed, determined that a trial court may determine whether
visitation with the nonbiological parent is in the best inter-
ests of a child, if the individual could establish that she had
a parent-like relationship with the child and that there was a
triggering event by which the biological parent substantially
interfered with the parent-like relationship.

[8] We agree with the reasoning of these courts and conclude,
contrary to the district court, that the doctrine of in loco paren-
tis applies to this case. Because the purpose of the doctrine
of in loco parentis is to serve the best interests of the child,
it is necessary to assess the relationship established between
the child and the individual seeking in loco parentis status.
The primary determination in an in loco parentis analysis is
whether the person seeking in loco parentis status assumed
the obligations incident to a parental relationship. Application
of the doctrine protects the family from allowing intervention
by individuals who have not established an intimate relation-
ship with the child while at the same time affording rights to a
person who has established an intimate parent-like relationship
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with a child, the termination of which would not be in the best
interests of the child. See J.A.L. v. E.P.H., 453 Pa. Super. 78,
682 A.2d 1314 (1996).

The district court erred when it concluded that the doctrine
of in loco parentis did not apply to this case. The undisputed
facts show that Latham has rights which are entitled to con-
sideration and has standing based on the doctrine of in loco
parentis. We reverse the order of dismissal, which was based on
the incorrect conclusions that the doctrine of in loco parentis
did not apply and that Latham lacked standing.

Application of the Law to This Case.

Having concluded that the doctrine of in loco parentis is
applicable to the standing analysis in this case and that Latham
has standing, we examine the record made at the summary
judgment hearing to determine whether Latham is entitled to
custody or visitation as one who stands in loco parentis. If
Latham can establish that she has met the standard our juris-
prudence has set forth for granting relief to one who stands
in loco parentis, there is no reason to exclude this case from
the benefits of the doctrine afforded to stepparents and grand-
parents who have created similar relationships with a minor
child. We determine that there are genuine issues of material
fact which preclude entry of summary judgment and that the
district court erred when it granted summary judgment in favor
of Schwerdtfeger. We reverse the order granting summary judg-
ment in favor of Schwerdtfeger.

In its consideration of the merits of the custody and visi-
tation issue, the district court indicated in its remarks that
although before 2006, the parties could have been considered
to be in a coparenting relationship, as of 2006, at the time of
the termination of the relationship between the parties, Latham
could not be considered by the court as assuming all the
obligations incident to the parental relationship and a parent
who was discharging those obligations. Therefore, the court
indicated that, even if the doctrine of in loco parentis applied,
Latham did not have in loco parentis status with P.S. at the time
of the hearing. On the record presented, we believe that this
determination is premature and that there are genuine issues of
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material fact regarding Latham’s continuing relationship with
P.S., all of which bear on whether custody and/or visitation by
Latham is in the best interests of P.S.

[9,10] In Weinand v. Weinand, 260 Neb. 146, 616 N.W.2d 1
(2000), we stated that the assumption of the parental relation-
ship is largely a question of fact which should not lightly or
hastily be inferred. Further, in reviewing a summary judgment,
an appellate court views the evidence in a light most favorable
to the party against whom the judgment is granted and gives
such party the benefit of all reasonable inferences deducible
from the evidence. Freedom Fin. Group v. Wooley, 280 Neb.
825, 792 N.W.2d 134 (2010).

Bearing these principles in mind, and viewing the facts
of this case in a light most favorable to Latham, we are per-
suaded that Latham has raised genuine issues of material fact
for trial concerning her continuing relationship with the minor
child and what outcome will best serve the child’s interests. In
reviewing the district court’s discussion of this case, it appears
that the district court focused on the relationship between the
parties and the end of that relationship, rather than placing
the emphasis on the relationship between the minor child and
Latham and, thus, the best interests of P.S.

The facts taken in a light most favorable to Latham show
that she was involved in the decision to conceive the minor
child, was present at his birth, spent the first 4 years of his life
in the home with him, and took part in parental duties such
as feeding, clothing, and disciplining him. When the parties
separated, the facts of Latham’s involvement and relationship
with the minor child become less clear. But viewing the facts
in this record in a light most favorable to Latham, for at least
12 years after the separation, she had regular visits with the
minor child three to five times per week and participated in
his extracurricular activities. Latham and Schwerdtfeger shared
their finances through the summer of 2007. Therefore, Latham
continued to assist in supporting P.S. financially until that time.
It appears that Latham’s visitations with P.S. diminished in
2007 and 2008 and that Latham had, on average, visitation with
P.S. two times a week. Recently, visitation between Latham
and P.S. has evidently become nonexistent. The amount of
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visitation Latham has been afforded does not appear to reflect
a lack of desire on her part to be an active part of P.S. life;
rather, that fact appears to be the result of the relationship
between the parties and a result of Schwerdtfeger’s apparent
decision to end Latham’s visitation with P.S.

The relationship between Latham and Schwerdtfeger,
however, is not the deciding factor. The record is clear that
Schwerdtfeger consented to Latham’s performance of parental
duties. Schwerdtfeger encouraged Latham to assume the status
of a parent and acquiesced as Latham carried out day-to-day
care of P.S. Latham did not assume a parenting role against
the wishes of Schwerdtfeger. It has been observed that “a bio-
logical parent’s rights do not extend to erasing a relationship
between her partner and her child which she voluntarily created
and actively fostered simply because after the parties’ separa-
tion she regretted having done so.” 7.B. v. L.R.M., 567 Pa. 222,
232, 786 A.2d 913, 919 (2001).

There are material questions of fact concerning the amount
of time Latham spent with P.S. and the nature and extent
of the relationship between Latham and P.S. after Latham
and Schwerdtfeger separated. Whether and to what extent
Latham’s participation in P.S.” life are in his best interests must
await trial.

CONCLUSION

The primary issue in this appeal is one of standing based on
the well-established common-law doctrine of in loco parentis.
A determination of standing simply implies that a party has a
substantial interest in the subject matter of the litigation and
that the interest is direct, immediate, and not a remote conse-
quence. We conclude that Latham has standing based on the
doctrine of in loco parentis and that the district court erred
when it concluded that the doctrine of in loco parentis did not
apply to this case. Our opinion does not speak to Latham’s
chance of success on the merits, but it merely affords her
the opportunity to fully litigate the issues. Latham has made
a meritorious claim of standing to seek enforcement of her
claimed right to custody and visitation of P.S.
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The district court erred when it concluded that the doc-

trine of in loco parentis did not apply and dismissed the case.
Latham has standing to seek custody and visitation of P.S., but
there remain genuine issues of material fact bearing on whether
she should be granted relief and whether the relief she seeks is
in the best interests of P.S. Accordingly, we reverse the ruling
granting summary judgment in favor of Schwerdtfeger and the
order of dismissal, and remand for further proceedings consist-
ent with this opinion.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
WRIGHT, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
KARNELL D. BURTON, APPELLANT.
802 N.W.2d 127
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Pleadings. Deciding to grant or deny an amendment to a pleading is a matter
entrusted to the discretion of the trial court.

Motions for Mistrial. Deciding whether to grant a motion for mistrial is a matter
entrusted to the discretion of the trial court.

Evidence. Determining the relevancy of evidence is a matter entrusted to the
discretion of the trial court.

Sentences. Imposing a sentence within statutory limits is a matter entrusted to the
discretion of the trial court.

Judges: Words and Phrases. A judicial abuse of discretion exists only when
the reasons or rulings of a trial judge are clearly untenable, unfairly depriving
a litigant of a substantial right and denying a just result in matters submitted
for disposition.

Speedy Trial. Neb. Rev. Stat. § 29-1207 (Reissue 2008) provides that every per-
son indicted or informed against for any offense shall be brought to trial within
6 months.

__ . If a defendant is not brought to trial before the running of the time for
trial, as extended by excludable periods, he or she shall be entitled to absolute
discharge from the offense charged.

Speedy Trial: Waiver. It is incumbent upon a defendant to file a timely motion
for discharge in order to avoid the waiver provided for by Neb. Rev. Stat.
§ 29-1209 (Reissue 2008).
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9. : ____. A defendant waives any objection on the basis of a violation of the
right to a speedy trial when he or she does not file a motion to discharge before
trial begins.

10. Rules of Evidence: Witnesses: Prior Statements. The rule against offering
extrinsic evidence of a prior inconsistent statement of a witness does not apply to
admissions of a party-opponent.

11. Evidence: Prior Statements. A statement is admissible as substantive evidence
if it is offered against a party and is the party’s own statement.

12.  Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly
granted in a criminal case where an event occurs during the course of a trial
which is of such a nature that its damaging effect cannot be removed by proper
admonition or instruction to the jury and thus prevents a fair trial.

13. Motions for Mistrial: Proof. A defendant faces a higher threshold than merely
showing a possibility of prejudice when attempting to prove error predicated on
the failure to grant a mistrial.

14. Sentences: Appeal and Error. A sentence imposed within statutory limits will
not be disturbed on appeal absent an abuse of discretion by the trial court.

15. Sentences. In imposing a sentence, the sentencing court is not limited to any
mathematically applied set of factors. The appropriateness of a sentence is neces-
sarily a subjective judgment and includes the sentencing judge’s observation of
the defendant’s demeanor and attitude and all the facts and circumstances sur-
rounding the defendant’s life.

16. ____.In imposing a sentence, a sentencing judge should consider the defendant’s
age, mentality, education, experience, and social and cultural background, as
well as his or her past criminal record or law-abiding conduct, motivation for the
offense, nature of the offense, and the amount of violence involved in the com-
mission of the crime.

Appeal from the District Court for Douglas County: Gary B.
RaANDALL, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, for
appellant.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

Heavican, C.J., ConNoLLY, GERRARD, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

GERRARD, J.

The defendant, Karnell D. Burton, was convicted of man-
slaughter, attempted second degree murder, first degree assault,
and two counts of use of a deadly weapon to commit a felony.
He appeals, claiming that his statutory right to a speedy trial
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was violated, that the State committed misconduct during clos-
ing statements, that the court erred in excluding evidence that
two of the State’s witnesses belonged to a gang, and that the
sentences imposed were excessive. But we affirm Burton’s con-
victions and sentences.

I. BACKGROUND

Because the issues presented on appeal are relatively nar-
row, a detailed recitation of all the evidence presented at trial is
unnecessary. Rather, it will be more helpful to relate a general
summary of the evidence, followed below by a more detailed
examination of the facts relevant to each issue.

This case arises out of the shootings of Timothy Thomas and
his cousin Marshall Turner, which left Thomas dead and Turner
seriously wounded. Generally, the State accused Burton and
his alleged accomplice, Thunder Collins, of shooting Thomas
and Turner in an attempt to steal cocaine from them. In con-
nection with those shootings, Burton was charged with first
degree murder, attempted second degree murder, first degree
assault, and three counts of use of a deadly weapon to commit
a felony.

The State’s evidence at trial, taken in the light most favor-
able to the State,' established that Collins, Turner, and Thomas
had been engaged in transporting cocaine from Los Angeles,
California, to sell in Omaha, Nebraska. On the trip that culmi-
nated in the shootings at issue in this case, Turner and Thomas
had driven to Omaha from California in a sports utility vehicle
(SUV), accompanied by Turner’s girlfriend and another man,
Darryl Reed. The cocaine they were transporting had been hid-
den in the body of the SUV.

Collins contacted his friend Ahmad Johnson, who testi-
fied at trial that Collins asked him to help Collins “get these
guys.” Collins told Johnson that they needed a secure location
to get the drugs out of the SUV. Johnson asked his friend Karl
Patterson whether they could use Patterson’s automotive repair
shop. Patterson refused, but, according to Johnson, agreed to
give Collins a gun. Collins and Johnson then tried to contact

' See State v. Edwards, 278 Neb. 55, 767 N.W.2d 784 (2009).
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Burton, but failed. So, Collins told Turner and Thomas to fol-
low Collins in their SUV to Johnson’s house, to use Johnson’s
garage to remove the drugs from the SUV.

Burton called Collins back, and Collins told him to come
to Johnson’s house, so he did. Johnson took the gun that
they had gotten from Patterson and placed it in the kitchen.
Burton and Johnson were in the house talking when Collins
came in and asked for a gun Burton had brought with him,
which was smaller. Johnson said he told Burton to “watch
[Collins’] back,” then went outside and sat in his car, listening
to music.

Turner and Thomas were still in the garage, and Turner was
watching Thomas work to remove the drugs from the SUYV,
when Turner was suddenly shot in the neck. Turner fell to the
ground and crawled under the SUV. When he got up, he saw
Burton pointing a gun at him and Collins holding Thomas by
the hair. Turner tried to get between Collins and Thomas, so
Burton shot Turner in the buttocks. Collins then shot Thomas
in the head. Burton went to help Collins move Thomas’ body,
and Turner heard Burton say, “Let me make sure this nigger
dead.” Another shot was fired, grazing Turner’s head. Turner
heard Collins and Burton go out the back door of the garage,
so he got into the SUYV, drove it through the closed garage door,
and fled.

Burton was convicted of manslaughter, attempted second
degree murder, first degree assault, and two counts of use of a
deadly weapon to commit a felony, and he was sentenced to a
total of 80 to 130 years’ imprisonment. He appeals.

II. ASSIGNMENTS OF ERROR

Burton assigns that the district court (1) violated his statu-
tory right to a speedy trial when it granted the State’s motion
to file an amended information which added the charges of
first degree assault and use of a deadly weapon to commit a
felony, over his objection; (2) committed reversible error when
it denied his motion for mistrial based on prosecutorial miscon-
duct during the State’s rebuttal in final argument; (3) commit-
ted reversible error when it refused to allow him to present evi-
dence that two of the State’s witnesses, Reed and Turner, were



STATE v. BURTON 139
Cite as 282 Neb. 135

members of a violent street gang; and (4) abused its discretion
by imposing excessive sentences.

III. STANDARD OF REVIEW
[1-5] Deciding to grant or deny an amendment to a plead-
ing,? deciding whether to grant a motion for mistrial,’ determin-
ing the relevancy of evidence,* and imposing a sentence within
statutory limits,” are all matters entrusted to the discretion of
the trial court. A judicial abuse of discretion exists only when
the reasons or rulings of a trial judge are clearly untenable,
unfairly depriving a litigant of a substantial right and denying a

just result in matters submitted for disposition.°

IV. ANALYSIS
1. SPEEDY TRIAL

(a) Background

Burton was initially charged on November 10, 2008, with
four counts: first degree murder, attempted second degree mur-
der, and two counts of use of a deadly weapon to commit a
felony. About 3 months before trial was scheduled to begin, the
State moved for leave to file an amended information, adding
a charge of first degree assault and an additional charge of use
of a deadly weapon to commit a felony, both arising out of the
same set of facts as the original charges. Burton objected, argu-
ing that the “six-month statutory requirement for speedy trial
would be, in its spirit, violated.” Burton argued that while he
had waived his statutory speedy trial right with respect to the
charges that were already pending, he had not waived it with
respect to the charges the State was proposing to add. But over
Burton’s objection, the motion for leave to file an amended
information was sustained, and the amended information was
filed on July 28, 2009.

2 See State v. Mata, 280 Neb. 849, 790 N.W.2d 716 (2010).

3 See State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).
4 See State v. Ford, 279 Neb. 453, 778 N.W.2d 473 (2010).

5 See State v. Erickson, 281 Neb. 31, 793 N.W.2d 155 (2011).

6 State v. Nelson, 276 Neb. 997, 759 N.W.2d 260 (2009).
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(b) Analysis

[6,7] Neb. Rev. Stat. § 29-1207 (Reissue 2008) provides
that every person indicted or informed against for any offense
shall be brought to trial within 6 months.” And if a defendant is
not brought to trial before the running of the time for trial, as
extended by excludable periods, he or she shall be entitled to
absolute discharge from the offense charged.®

Burton argues that his statutory right to a speedy trial was
violated in this case. Burton concedes that the statutory right
to a speedy trial can be waived® and that he waived his speedy
trial right with respect to the charges originally brought against
him. But, he contends, that waiver was not effective against the
charges that were added before trial—the first degree assault
charge and the associated weapons charge.

[8,9] However, Burton never filed a motion to discharge
those counts. And Neb. Rev. Stat. § 29-1209 (Reissue 2008)
clearly provides that the “[f]ailure of the defendant to move for
discharge prior to trial or entry of a plea of guilty or nolo con-
tendere shall constitute a waiver of the right to speedy trial.”
We have explained that it is incumbent upon a defendant to
file a timely motion for discharge in order to avoid the waiver
provided for by § 29-1209'° and that a defendant waives any
objection on the basis of a violation of the right to a speedy
trial when he or she does not file a motion to discharge before
trial begins.!!

Burton’s appellate brief characterizes the question presented
as whether he was required to file a notice of appeal within
30 days of the court’s order granting the State’s leave to
amend, as he would have been required to do had a motion
to discharge been made and overruled.'? We agree that Burton

7 State v. Knudtson, 262 Neb. 917, 636 N.W.2d 379 (2001).

8 See, Neb. Rev. Stat. § 29-1208 (Reissue 2008); State v. Tamayo, 280 Neb.
836, 791 N.W.2d 152 (2010).

° See State v. McHenry, 268 Neb. 219, 682 N.W.2d 212 (2004).

10" State v. Kearns, 245 Neb. 728, 514 N.W.2d 844 (1994), disapproved on
other grounds, State v. Boslau, 258 Neb. 39, 601 N.W.2d 769 (1999).

' See State v. Dockery, 273 Neb. 330, 729 N.W.2d 320 (2007).
12-See State v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009).
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could not have appealed from the order granting leave to file
an amended information. But that is not precisely the question.
Rather, given the specific provision of § 29-1209, the question
is whether Burton waived his speedy trial right by not moving
for discharge.

Obviously, pursuant to § 29-1209, the answer is that he did.
Burton contends that the objection to the amended information
was not a motion to discharge, “because the complained[-]of
additional counts were not pending and there was nothing
from which he could be ‘discharged.””"® That may have been
the case, but there was nothing preventing Burton from mak-
ing his motion to discharge after the amended information
was filed.

Burton argues at length that procedural problems would
ensue if a defendant were required to appeal when a speedy
trial claim was presented with respect to some, but not all,
of the charges pending. But we are not faced in this appeal
with whether a defendant whose motion to discharge is over-
ruled with respect to some but not all of the charges should
be required to appeal, or what effect that would have on the
charges that remained. Instead, the only question is whether
Burton had to file a motion to discharge to preserve his speedy
trial claim. And § 29-1209 answers that question.

Burton waived any violation of his right to speedy trial by
not moving for discharge before trial. His first assignment of
error is without merit.

2. PROSECUTORIAL MISCONDUCT

(a) Background

Burton had been taken into police custody at the scene of
the crime and gave a statement to police that was not admit-
ted into evidence at trial. But, when Burton testified at trial,
his statement was used as the basis for impeachment on
cross-examination.

Turner and Johnson testified at trial, and their accounts of
events are essentially set forth above—that Turner and Thomas
were in the garage at Johnson’s house when Collins and Burton

13 Brief for appellant at 22.
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came into the garage and attacked them. Specifically, Turner
said that Collins shot him, then Burton shot at him two more
times, while Collins killed Thomas.

Burton gave a different account. Burton testified at trial
that he and Johnson had both been in the kitchen at Johnson’s
house, when they heard a scuffle in the garage and the sound
of a gunshot. Burton said that he grabbed a gun off the stove
and that he and Johnson both ran into the garage. According to
Burton, he shot Turner in the buttocks because Collins, fight-
ing with Turner and Thomas, had said that Turner had a gun.
Burton said that after he shot Turner in the buttocks, Collins
took the gun from him and Burton left the garage. Burton said
he did not know whether Johnson also left the garage. Then,
Burton heard more gunshots, and was leaving when he saw the
SUV crash through the garage door and speed away.

But on cross-examination, Burton admitted initially telling
police that neither he nor Johnson had been in the garage at
all. Then, eventually, Burton had admitted to police that he had
shot Turner. Specifically, Burton did not deny telling police that
he and Johnson had been in the garage watching the removal
of the drugs, then gone into the kitchen, where he had been
given a gun to take back into the garage. Burton admitted tell-
ing police, contrary to his trial testimony, that he and Collins
had been in the garage, but not Johnson. Nor did Burton deny
telling police that, contrary to his trial testimony, he had been
present when Collins shot Turner and Thomas and that Collins
had shot both men before Burton shot Turner.

Burton’s responses to the State’s impeachment were some-
what evasive, and it was not always clear whether Burton was
admitting the statements he made to police or simply claiming
not to recall whether or not he had made them. Most of the
time, Burton simply did not “deny” making the statements with
which he was confronted by the State. But at various other
points, Burton seemed to concede at least making those state-
ments to police, although he claimed that he had been lying
to them at the time. Some examples of these colloquies will
illustrate the ambiguity:

[Prosecutor:] Now, there was some testimony that
you’ve been asked about, you were there . . . when . . .
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Turner [was asked] about saying to take it and just keep
it; is that correct?

[Burton:] I didn’t hear it.

Q. You didn’t hear any of that?

A. No.

Q. Didn’t you, in fact, tell the police that you did hear
him begging in the garage to just take it, just leave us
alone and take it?

A. 1 could have said it.

Q. Okay. So —

A. I don’t deny I said it.

Q. ... Did you hear . . . Turner at the time saying to
just take it, just leave us alone?

A. No.

Q. You never heard that?

A. No.

Q. And if you told the police that . . . then that would
be mistaken? You didn’t say that?

A. I probably did say it.

Q. And isn’t it true that in that same conversation that
when Officer Spencer is talking to you about that, that
based on the tape, you say that the purpose was to scare
them and jack them?

A. 1 don’t recall it.

Q. Once again, do you deny saying that on the tape?

A. No, I don’t deny saying it.

Q. Okay. So this is, once again, a little different about
what you actually knew before you went into the garage,
is that correct, from what you said today?

A. I did know. I was making it up.

Q. Once again, that’s all made up here, too, with
Officer Spencer’s reporting; is that right?

A. It’s not made up. I said it, but it is made up.

Q. I appreciate the difference as well, sir. You're right.
You made it up but you certainly said it?

A. Yes.
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Q. Do you recall telling Officer Spencer that while you
were in the garage you heard [Collins] say, Yeah, here it
is — referring to the drugs — and give it up?

A. No, I don’t remember that.

Q. Okay. Do you recall — Once again, if you said it
to Officer Spencer — are you denying you said that to
Officer Spencer?

A. I’'m not denying it. I just don’t recall it, sir.

Q. But if you said that to Officer Spencer — or if you
said that to Officer Spencer and he reported that, you’re
not denying that; correct?

A. No, I'm not denying it.

Q. And that’s different from today as well. You actually
were in there to hear . . . Collins say that; correct? Those
two statements are different?

A. I made it up, sir.

Q. Do you remember saying this to Officer Spencer:
You stated that [Collins] begins to shoot at which point
Burton states that he shoots and then gets scared and
runs out of the back of the garage. Did you say that to
Officer Spencer?

A. I could have. I don’t deny it, though.

Q. Once again, you don’t deny it if he reported it; is
that right?

A. Yes.

Q. So, in fact, that’s different from you walking in and
just shooting. You actually said to Officer Spencer that
you saw . . . Collins shoot first; correct?

A. Yes.

Q. Well, at the time that you — time that you were
inside, you were asked by Officer Spencer — once again,
he asked you who shot at which time, and you told
him that [Collins] fired the first shot, hitting the dark-
skinned male; [Collins] fired the second shot, shooting
the guy with the ponytail; and you claim you fired a third
shot, which hit the dark-skinned guy. Do you recall say-
ing that?



STATE v. BURTON 145
Cite as 282 Neb. 135

A. I don’t remember saying it.

Q. You don’t deny it, though. Is that fair to say?

A. No, I don’t deny it.

Q. So, once again, that indicates, with what you’re say-
ing to Officer Spencer, that you were in there knowing
what . . . Collins was doing in this shooting. That’s what
that sounds like; correct?

A. Yes.

Q. Well, certainly if you were — if one or two shots
had already been fired and the two victims were scram-
bling or scuffling, being physical, isn’t it — based on
what you told Officer Spencer, isn’t it likely that they
were scuffling or scrambling because they had just been
shot at?

A. 1 don’t know.

Q. Okay. Although you told Officer Spencer that you
saw [Collins] shoot at both of them?

A. I told you that was a lie.

Q. But here’s my question, sir: Although you told
Officer Spencer that you saw [Collins] shoot at both of
them, that wouldn’t be a reason for a scuffle. Maybe try-
ing to get away?

A. Yeah, I told you it was a lie, so I don’t know.

This ambiguity led to some confusion during closing state-
ments. Defense counsel conceded, during his closing statement,
that Burton had initially lied to police. But, he argued, so had
Johnson and Turner. Defense counsel contended that Burton
was more credible, because he had quickly acknowledged his
involvement and was “[t]he only one that takes any responsibil-
ity at all from the first day.”

The State replied to that in its rebuttal statement, remarking
that “the defense counsel wants to talk a little bit about day
one and what [Burton] said on day one. Well, let’s talk about
what [Burton] said on day one . . . .” The State argued that
unlike Burton’s testimony at trial, Burton’s initial statement
to police had mirrored the statements that Turner was making
to police at the same time in the hospital where he was being
treated. The State’s argument, essentially, was that Burton’s
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trial testimony was not credible, but that Turner’s testimony
was credible, because the statements that Turner and Burton
had given to police just after the shootings were far more con-
sistent with each other.

Burton objected, asserting that there was “no evidence as
to what the statement was other than the testimony from
[Burton].” So, Burton argued, the State was making “improper
rebuttal.” The State contended that it had “asked these questions
of [Burton] at the time he was on the stand and went through
his entire statement,” so it was in the record. Essentially, the
State contended that Burton had admitted making the state-
ments. Burton’s counsel replied that Burton had “said he
didn’t remember and he doesn’t deny he said those things”
but that the State could not “come up here and say here’s
what the statement was,” because the statement itself was not
in evidence.

The court agreed that while the State could point out incon-
sistency between Burton’s testimony and his statement to
police, the State could not refer to parts of the statement to
police that were not in evidence. The State continued its rebut-
tal. Then, after another reference by the State to the consist-
ency of Burton’s statement to police with Turner’s, Burton
reasserted his objection and moved for a mistrial. Although
the court cautioned the State that “you need to stay away from
the body of the statement that’s not in,” the motion for mistrial
was overruled.

(b) Analysis

Burton’s argument is twofold: First, he contends that his
statements to police were not in evidence, and second, he con-
tends that his statements can be used only for impeachment,
not as substantive evidence. Burton concludes, therefore, that
the State’s rebuttal was improper to the extent that the State’s
argument relied on the substance of Burton’s statement.

We begin with Burton’s second point: Even assuming, for
the moment, that Burton’s statement to police was available
only for impeachment, Burton has not clearly explained what
was improper about the State’s argument. Burton contends
that the impropriety was in using it to show that Turner’s tes-
timony was credible, as opposed to showing that Burton’s was
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incredible. But it is hard to separate the two. The fundamental
issue at trial was whether the jury should believe Burton or
believe Johnson and Turner. The credibility of each witness
was not being judged in a vacuum, and it was hardly improper
for the State to point out that Burton’s statement to police was
more consistent with Turner’s statements than with Burton’s
own trial testimony. That this would have the effect of bolster-
ing Turner’s credibility at the expense of Burton’s was simply
a result of the context of this trial, not any impropriety in the
argument. In short, in this case, it would have been hard to
make any argument about the credibility of any of the witnesses
that did not implicate the credibility of the others.

[10,11] But more fundamentally, it is not clear upon what
legal basis Burton contends that his statement to police was
not available as substantive evidence. The rule against offering
extrinsic evidence of a prior inconsistent statement of a wit-
ness does not apply to admissions of a party-opponent, and a
statement is admissible as substantive evidence if it is offered
against a party and is the party’s own statement.'* The ques-
tion is really whether Burton’s statements to police were in
evidence through his testimony—in other words, not whether
evidence of Burton’s statements to police was admissible, but
whether such evidence was even offered at all. Burton argues
that it was not.

But evidence of Burton’s statements to police was offered
through Burton’s own testimony, and although his testimony
was not always clear, he implicitly acknowledged that the
statements with which he was confronted were things he had
actually said to police. We have said, in the context of impeach-
ment, that the trial court has “considerable discretion” in deter-
mining whether testimony is inconsistent with prior statements
and that a court may find inconsistency in evasive answers,
inability to recall, silence, or changes of position.!® The same

4 See Neb. Evid. R. 613(2) and 801(4)(b)(i), Neb. Rev. Stat. §§ 27-613(2)
and 27-801(4)(b)(i) (Reissue 2008).

15 See State v. Marco, 220 Neb. 96, 100, 368 N.W.2d 470, 473 (1985). See,
also, e.g., McAlinney v. Marion Merrell Dow, Inc., 992 F.2d 839 (8th Cir.
1993); United States v. Rogers, 549 F.2d 490 (8th Cir. 1976).
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discretion applies here, where the issue was not whether Burton
denied the prior statements, but whether he admitted them.
The trial court’s considerable discretion extended to determin-
ing whether Burton’s testimony was sufficiently affirmative to
constitute admissions that he actually made the statements to
police about which he was cross-examined.

As noted above, Burton was evasive when confronted with
his alleged statements to police. But Burton concedes that,
at the very least, he did not deny making those statements.
And eventually, he at least implicitly acknowledged them.
Burton was trying to do two contradictory things during cross-
examination: “not deny” making the statements to police, then
also assert that he had been lying when he made them. But
in making the second assertion, he contradicted the first, and
tacitly admitted that the statements had been made. It was
Burton’s decision to play cat and mouse with the State dur-
ing cross-examination, but it was the court’s job to decide
who won. It would certainly not be an abuse of discretion to
conclude that Burton’s rather carefully worded ‘“non-denials”
were, in fact, acknowledgments. Nor would it be an abuse of
discretion to conclude that, when Burton’s entire testimony
is considered, he effectively acknowledged giving the police
the account of events with which he was confronted on cross-
examination. And it was certainly not an abuse of discretion
not to grant a mistrial.

[12,13] A mistrial is properly granted in a criminal case
where an event occurs during the course of a trial which is of
such a nature that its damaging effect cannot be removed by
proper admonition or instruction to the jury and thus prevents
a fair trial.'® And a defendant faces a higher threshold than
merely showing a possibility of prejudice when attempting
to prove error predicated on the failure to grant a mistrial.!”
Here, no admonition was requested, nor has any prejudice
been shown, particularly given the state of the record and our
standard of review. We conclude that the court did not abuse

16 State v. Sellers, 279 Neb. 220, 777 N.W.2d 779 (2010).
17 State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).
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its discretion in overruling Burton’s motion for mistrial. His
second assignment of error is without merit.

3. GANG MEMBERSHIP EVIDENCE

(a) Background

The State filed a motion in limine for an order precluding
Burton from adducing evidence that, among other things, any
witness had been a member of a street gang. The State argued
at the pretrial hearing on the motion that such evidence should
be excluded under Neb. Evid. R. 401 and 404." Burton per-
suaded the court to wait and hear the State’s evidence at trial
before making a decision on the motion. But the court cau-
tioned Burton that he should not bring the issue up before the
jury without first approaching the bench and making an offer
of proof, because the court “want[ed] to know the relevancy
before it goes in front of the jury.”

Reed testified at trial, and although he acknowledged that
he was a drug dealer, he neither testified to nor was asked
about gang membership, and no offer of proof was made in
that regard. Turner also acknowledged that he was a drug
dealer and, on cross-examination, was asked about the tattoo
on his right arm. The State objected to the question based on
relevance, and the objection was sustained. Outside the pres-
ence of the jury, Turner explained that the tattoo represented
the 52 Hoover Crips. But, Turner said, his drug dealing was not
related to gang membership.

Burton made an offer of proof, arguing that Turner’s gang ties
went to his credibility and background. And, Burton argued, it
was unlikely that members of the 52 Hoover Crips would trans-
port cocaine from California without firearms or protection, so
Burton asserted that Turner’s gang membership was also rele-
vant to the possible source of the guns used in the killing. And
because Burton was not a gang member, but Collins allegedly
was (although Burton conceded there was no evidence of that),
Burton argued that Turner’s gang membership went to show the
participants’ ties to one another.

18 Neb. Rev. Stat. §§ 27-401 and 27-404 (Reissue 2008).
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The State objected on several grounds, including Neb. Evid.
R. 401, 404, 607, 608, and 609.! Burton agreed to withdraw
the question without a ruling from the court and to provide the
court later that day with what he promised would be relevant
case law. The next day, after reviewing Burton’s submission,
the court sustained the State’s motion in limine, based on
relevance. The court noted that there was nothing to preclude
Burton from arguing “that the witness was a drug dealer, that
drug dealers are bad guys, that — you know, that whole thing.
You’re perfectly — you got a lot of latitude there, you just . . .
don’t get to say gang.”

Later, Burton also made an offer of proof with respect to a
statement Turner had made to police shortly after the shooting,
in which he said that the shooting would not have happened to
him in Los Angeles because, as a member of the 52 Hoover
Crips, he was respected. The court refused the offer of proof,
declining to change its ruling on the motion in limine.

(b) Analysis

Although the State objected on several grounds, the primary
issue is whether the proffered evidence was relevant. Relevant
evidence means evidence having any tendency to make the
existence of any fact that is of consequence to the determina-
tion of the action more probable or less probable than it would
be without the evidence.”® Here, Burton’s argument on appeal is
primarily that Turner’s and Reed’s gang affiliation would have
tended to show that Turner or Thomas, not Burton, brought
guns to the scene of the crime.

We are not persuaded by this argument. To begin with, there
is no basis in the record to conclude that gang members are
substantially more likely (as opposed to drug dealers gener-
ally) to be carrying weapons. Nor is it clear how Burton would
have been prejudiced in that regard. Burton argues that he
“was trying to prove the possibility that one of the two guns
involved in the shooting was brought to the scene by Turner

198§ 27-401 and 27-404; Neb. Rev. Stat. §§ 27-607 to 27-609 (Reissue
2008).

20 Rule 401, § 27-401.
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or Thomas.”?! In other words, Burton wanted to suggest that,
contrary to Johnson’s testimony, he had not brought a gun to
the scene. But the issue to which that might have been rele-
vant was Burton’s premeditation—and Burton was acquitted
of first degree murder. Burton was convicted of manslaughter,
attempted second degree murder, first degree assault, and two
weapons charges, and his failure to bring his own gun to the
scene would not mitigate his guilt on any of these counts.

Burton also argues that the gang membership evidence was
relevant to establish the relationship of Turner, Thomas, Reed,
and Collins. But, as noted above, no offer of proof was made
with respect to Reed or Collins. That leaves Turner and Thomas,
who were actually related, because they were cousins. And
the drug-dealing conspiracy was well explained. Burton also
argues that if Collins was aware of Turner’s and Thomas’ gang
membership, he would have told Burton, and that would have
heightened Burton’s apprehension and strengthened his argu-
ment that he fired on Turner in defense of Collins. However,
that argument depends not only on Turner’s gang membership,
but upon Collins’ knowledge of it, Burton’s knowledge of it,
and Burton’s fear of it—none of which were established by
Burton’s offer of proof.

In short, if Burton wanted to argue that it was unlikely that
Turner and Thomas, as drug dealers, were unarmed, he could
have done so. And given that Burton’s offer of proof was lim-
ited to Turner, his remaining arguments for how the evidence
was relevant are purely speculative and depend on other evi-
dence that he neither adduced nor offered to prove. The district
court did not abuse its discretion in concluding that evidence of
gang membership was not relevant. Burton’s third assignment
of error is without merit.

4. EXCESSIVE SENTENCES

(a) Background
The jury found Burton guilty of attempted second degree
murder and first degree assault, and corresponding weapons

2! Brief for appellant at 29.
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charges. The jury did not find Burton guilty of murder, instead
finding that he committed the lesser-included offense of man-
slaughter and a corresponding weapons charge. The court
granted Burton’s motion for judgment notwithstanding the
verdict on that weapons charge, because the underlying offense
was unintentional.”?

At sentencing, the court acknowledged Burton’s relative
youth and lack of a particularly substantial criminal record.
But, the court explained, even if Burton’s testimony were
believed, “you hear that scuffle, and you grab your gun and
you run out there. Out of some misplaced sense of loyalty
for a guy that you hardly know, you’re willing to shoot at
someone you don’t know.” And, the court noted, Turner eas-
ily could have died. So, the court concluded, “there were any
number of times in that process . . . that you could have turned
back, and you didn’t. And as a result, I have to weight [sic]
the fact that one person died and one person was very seri-
ously injured.”

Burton was sentenced on each count as follows: 20 to 20
years’ imprisonment for manslaughter, 20 to 40 years’ impris-
onment for attempted second degree murder, 20 to 30 years’
imprisonment for first degree assault, and 10 to 20 years’
imprisonment for each of the two weapons convictions. All the
sentences were to be served consecutively, resulting in a total
sentence of 80 to 130 years’ imprisonment.

(b) Analysis

[14] A sentence imposed within statutory limits will not be
disturbed on appeal absent an abuse of discretion by the trial
court.” All of the sentences imposed upon Burton were within
the statutory limits,* and he does not contend otherwise.

Rather, Burton argues that he was only 20 years old at the
time of the offense and that although he had some prior felony
arrests, he had no felony convictions. And Burton argues that

22 See State v. Pruett, 263 Neb. 99, 638 N.W.2d 809 (2002).
2 Erickson, supra note 5.

24 See Neb. Rev. Stat. §§ 28-105, 28-201, 28-304, 28-305, and 28-1205
(Reissue 2008).
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there is no way of knowing whether the jury believed that he
brought his own gun to the crime scene or perhaps believed
he was acting in defense of Collins but found that the force
he used was excessive. Burton suggests that “it is just as rea-
sonable to believe the latter interpretation,” in which case, the
sentences are excessive.”

[15,16] But in imposing a sentence, the sentencing court
is not limited to any mathematically applied set of factors.
The appropriateness of a sentence is necessarily a subjective
judgment and includes the sentencing judge’s observation of
the defendant’s demeanor and attitude and all the facts and
circumstances surrounding the defendant’s life.?® In imposing
a sentence, a sentencing judge should consider the defendant’s
age, mentality, education, experience, and social and cultural
background, as well as his or her past criminal record or
law-abiding conduct, motivation for the offense, nature of the
offense, and the amount of violence involved in the commis-
sion of the crime.”’

The record, as set forth above, shows that the court appropri-
ately considered these factors and was persuaded by the nature
of the offenses, and the violence involved, to impose lengthy
terms of imprisonment. The court did not abuse its discretion
in doing so, and we find no merit to Burton’s final assignment
of error.

V. CONCLUSION
We find no merit to Burton’s assignments of error and, for
the foregoing reasons, affirm his convictions and sentences.
AFFIRMED.
WRIGHT, J., not participating.

25 Brief for appellant at 34.
%6 State v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).
27 State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001).
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GERRARD, J.

This appeal involves a decision by the Nebraska State
Patrol to require the petitioner-appellant, Frederick Skaggs,
to register under the Nebraska Sex Offender Registration Act
(SORA). After the State Patrol’s decision, Skaggs requested a
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determination of the applicability of SORA to him, a hearing
was held, and a hearing officer determined that Skaggs was
required to register. The State Patrol adopted the recommenda-
tion of the hearing officer in full, and Skaggs petitioned for
judicial review of the State Patrol’s decision, but the district
court agreed that Skaggs was required to register as a sex
offender. Though Skaggs argued before the hearing officer and
the district court that SORA was unconstitutional as applied to
him, the district court declined to address the issue, noting that
Skaggs had failed to raise the issue in his petition for judicial
review. Skaggs timely appeals. For the following reasons, we
affirm the judgment of the district court.

BACKGROUND

In 1985, Skaggs was convicted in the State of California of
attempted forcible rape, kidnapping, robbery, and the unlaw-
ful taking of a vehicle. In 1992, Skaggs was paroled from
California to Nebraska. Though Skaggs was required to register
as a sex offender in California before the transfer of his parole
to Nebraska, Skaggs was not required to register in Nebraska
in 1992, because Nebraska had not yet enacted a sex offender
registry. Skaggs’ parole records were not made part of the
record here, because they were destroyed per the Nebraska
Department of Correctional Services’ recordkeeping policy.
Skaggs lived and worked in Nebraska for several years follow-
ing the transfer of his parole.

Skaggs went to Florida some time in 2003, but the parties
dispute the extent to which he lived there. Skaggs was arrested
in Florida three times during 2003 and 2004. Skaggs was placed
on probation in Florida for a misdemeanor in 2004, and at that
time, he had a Florida driver’s license. At some point, the
California Department of Justice contacted Florida authorities
to inform them that Skaggs was a convicted sex offender, and
on January 31, 2006, Skaggs was arrested for failing to register
as a sex offender in the State of Florida. On April 18, Skaggs
registered as a sex offender in Florida and signed a registration
form which listed his permanent and temporary addresses as
two different addresses in Florida. In October, Skaggs updated
his address with the Florida sex offender registry to Nuevo
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Vallarta, Mexico. But Skaggs then lived at an apartment in
Omaha, Nebraska, from December 15, 2006, to July 31, 2007,
and although his address after that time is unclear, it appears
from the record that he was still in Omaha, and he was found
living at another Omaha address in January 2008.

Skaggs was located because the Douglas County sheriff’s
office had been notified in October 2007 that Skaggs was a
Florida-registered sex offender living in Omaha. On January
24, 2008, a Douglas County deputy sheriff arrested Skaggs for
violating SORA by failing to register in Nebraska, and Skaggs
was later notified by the State Patrol of his obligation to regis-
ter as a Level 3 sex offender. Skaggs petitioned the State Patrol
for a hearing and challenged whether SORA applied to him,
challenged his classification as a Level 3 sex offender, and
claimed that SORA was unconstitutional as applied to him.

A State Patrol hearing officer determined that Skaggs was
required to register under Neb. Rev. Stat. § 29-4003(1)(b)
(Reissue 2008). The hearing officer noted that § 29-4003(1)(d)
might also require Skaggs to register, but did not make a final
determination on that issue. The State Patrol adopted the rec-
ommendation of the hearing officer, and Skaggs petitioned for
judicial review of the State Patrol’s decision. On review, the
district court determined that Skaggs’ classification as a Level
3 offender was moot, as SORA had been amended on January
1, 2010, to remove the classification system. However, the
court determined that Skaggs was still required to register as
a sex offender, pursuant to § 29-4003(1)(b) (Reissue 2008).
Though Skaggs argued that SORA was unconstitutional as
applied to him, the court declined to address the issue, not-
ing that Skaggs failed to raise the issue in his petition for
judicial review, as required by Neb. Rev. Stat. § 84-917 (Cum.
Supp. 2010). Skaggs appeals pursuant to the Administrative
Procedure Act.'

ASSIGNMENTS OF ERROR
Skaggs assigns that (1) the State Patrol and the district court
erred in determining SORA was applicable to Skaggs, (2) the

! See Neb. Rev. Stat. § 84-918 (Reissue 2008).
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application of SORA to Skaggs is unconstitutional because it
denies him his 14th Amendment right to travel freely between
the several states, and (3) the district court erred in refusing to
consider Skaggs’ constitutional challenge.

STANDARD OF REVIEW

[1] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the
court below.?

[2-5] A judgment or final order rendered by a district court
in a judicial review pursuant to the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate court
for errors appearing on the record.”* When reviewing an order
of a district court under the Administrative Procedure Act for
errors appearing on the record, the inquiry is whether the deci-
sion conforms to the law, is supported by competent evidence,
and is not arbitrary, capricious, or unreasonable.* Whether a
decision conforms to law is by definition a question of law, in
connection with which an appellate court reaches a conclusion
independent of that reached by the lower court.> An appellate
court, in reviewing a district court judgment for errors appear-
ing on the record, will not substitute its factual findings for
those of the district court where competent evidence supports
those findings.¢

ANALYSIS

§ 29-4003
As a preliminary matter, we note that § 29-4003 has been
amended twice since Skaggs received notice that he was
required to register as a sex offender in Nebraska.” Both

2 State v. Vela, 279 Neb. 94, 777 N.W.2d 266 (2010), cert. denied 560 U.S.
945, 130 S. Ct. 3364, 176 L. Ed. 2d 1256.

3 McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).

4 Id.

5 Id.

® Slansky v. Nebraska State Patrol, 268 Neb. 360, 685 N.W.2d 335 (2004).
7 See 2009 Neb. Laws, L.B. 97 and L.B. 285.
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amendments took effect in May 2009.® (Section 29-4003 has
since been amended again, effective August 27, 2011,° but that
change is minor and does not affect our reasoning here.) At
Skaggs’ hearing, in September 2009, § 29-4003 (Cum. Supp.
2010) was in effect, but the hearing officer applied § 29-4003
(Reissue 2008). The district court, on judicial review, also
applied § 29-4003 (Reissue 2008). On appeal, Skaggs con-
tends that under § 29-4003 (Cum. Supp. 2010), SORA does
not apply to him. The State concedes that the hearing officer
and district court applied the wrong version of the statute, but
argues that even under the amended statute, SORA still applies
to Skaggs.

The State relies upon § 29-4003(1)(a)(iv) (Cum. Supp.
2010), which makes SORA applicable to anyone who, on or
after January 1, 1997, “[e]nters the state and is required to reg-
ister as a sex offender under the laws of another village, town,
city, state, territory, commonwealth, or other jurisdiction of the
United States.” Skaggs makes two arguments in response: that
he (1) did not “enter” Nebraska on or after January 1, 1997, and
(2) was not required to register under the laws of California or
Florida. We find no merit to either argument.

Skaggs argues that he did not “enter” Nebraska after 1997
because he entered the state in 1992, and Nebraska has been
his permanent home from 1992 to the present. Though Skaggs
admits that he lived in Florida for a period of time, he claims
he never broke ties with Nebraska, as he voted and owned
property in Nebraska.

Though Skaggs was present in Nebraska before 1997, it is
undisputed that Skaggs left Nebraska in 2003 and was present
in Florida for a substantial amount of time between 2003 and
2006. And Skaggs’ Florida sex offender registration form indi-
cated that both his temporary and permanent addresses were
in Florida. The hearing officer determined that the evidence
indicated that Skaggs left Nebraska in 2003 and then entered
Nebraska in 2006 under the meaning of § 29-4003(1)(b)
(Reissue 2008). We agree with that determination and find it

8 Id.
® See 2011 Neb. Laws, L.B. 61, § 2.
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equally applicable under the language of § 29-4003(1)(a)(iv)
(Cum. Supp. 2010).

[6] Skaggs claims that his permanent residence has remained in
Nebraska since 1992, but we determine that § 29-4003(1)(a)(iv)
(Cum. Supp. 2010) has no residency requirement. The plain
language of the statute merely requires that Skaggs had entered
the state after 1997. Evidence in the record certainly supports
that Skaggs left Nebraska in 2003 and returned some time in
2006. Though Skaggs characterized his return to Nebraska as
“re-entry,’!? and not “entry” within the meaning of the statute,
we find Skaggs’ characterization meritless. Statutory language
is to be given its plain and ordinary meaning, and an appellate
court will not resort to interpretation to ascertain the mean-
ing of statutory words which are plain, direct, and unambig-
uous.'! The plain language of “[e]nters” within the meaning of
§ 29-4003(1)(a)(iv) (Cum. Supp. 2010) is satisfied by Skaggs’
return to Nebraska in 2006.

We also reject Skaggs’ argument that he was not required
to register in another state. Skaggs contends that he was not
required to register in California, because California vacated
his registration requirement when his parole was transferred
to Nebraska. We note that the record contains a letter from the
office of the Attorney General of California disagreeing with
that assertion, stating that Skaggs’ conviction requires “life-
time registration” in California. But more important, as noted
above, Skaggs was indisputably registered as a sex offender
in Florida. Skaggs’ argument is a technical one: He contends
that although he registered in Florida, he was not “required” to
do so within the meaning of § 29-4003(1)(a)(iv) (Cum. Supp.
2010)—instead, he claims that he did so “voluntarily” to avoid
legal trouble in Florida, but was not actually “required” to do
so under Florida law."

We do not read § 29-4003(1)(a)(iv) (Cum. Supp. 2010) so
narrowly. Skaggs was arrested in Florida and charged with

10" See brief for appellant at 15.
' See In re Interest of Matthew P., 275 Neb. 189, 745 N.W.2d 574 (2008).
12 Reply brief for appellant at 3-4.
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failing to register. He was informed by Florida law enforce-
ment that he was required to register, and he did so. We decline
Skaggs’ implicit invitation to parse Florida law and determine
whether the conclusion of Florida authorities was correct under
Florida law, nor are we persuaded that registrants would “vol-
untarily” register as sex offenders in the absence of a require-
ment that they do so. Instead, we find that a sex offender
registrant’s actual registration under another jurisdiction’s law
is conclusive evidence that the registrant was “required” to
register within the meaning of § 29-4003(1)(a)(iv) (Cum.
Supp. 2010). Skaggs was required to register as a sex offender
in Florida.

In short, the evidence establishes beyond reasonable dis-
pute that Skaggs was required to register as a sex offender
in another state and entered Nebraska after January 1, 1997.
Therefore, although our reasoning differs somewhat from that
of the hearing officer and the district court, we agree with their
conclusion that SORA applies to Skaggs.

SkAGGS’ CONSTITUTIONAL CLAIMS

Skaggs contends that SORA’s registration requirement is
an unconstitutional violation of his 14th Amendment right
to travel between the several states. However, Skaggs failed
to raise his constitutional question in his petition for judicial
review, as required by § 84-917(2)(b). The district court thus
did not decide the 14th Amendment issue. However, Skaggs
now argues that his failure to raise the issue in his petition
for judicial review should not prevent appellate review of
the constitutionality of SORA as applied to Skaggs under
§ 84-917(5)(b)(1), which reads: “If the court determines that
the interest of justice would be served by the resolution of
any other issue not raised before the agency, the court may
remand the case to the agency for further proceedings.” Though
§ 84-917(5)(b) indeed permits the district court to remand the
case back to the agency for further proceedings, that is per-
missible only where it is necessary in the interest of justice to
resolve an issue not raised before the agency. Here, the record
reflects that Skaggs raised the constitutional issue during the
agency hearing.
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Section 84-917(5)(b)(i) permits the district court to review
only matters which were not properly raised in the proceedings
before the agency. And in any event, the question here is not
whether the issue was not properly presented to the agency—it
is whether the issue was properly presented to the district
court. Section 84-917(2)(b) requires that a petition for judicial
review set forth, among other things, “the petitioner’s reasons
for believing that relief should be granted” and “a request for
relief, specifying the type and extent of the relief requested.”
An issue that has not been presented in the petition for judicial
review has not been properly preserved for consideration by the
district court."

In other words, a party to an administrative appeal who
wishes to raise an issue in district court, whether or not that
issue was presented to the agency, must still present that
issue to the court in its petition for judicial review. Skaggs
did not. The district court thus did not err when it refused to
address the issue of constitutionality, and because the issue
was not properly preserved for judicial review, we too do not
address the issue of whether SORA, as applied to Skaggs, was
unconstitutional.

CONCLUSION
For the foregoing reasons, we affirm the judgment of the
district court.
AFFIRMED.
MoorE, Judge, participating on briefs.
WRIGHT, J., not participating.

13 See, Hauser v. Nebraska Police Stds. Adv. Council, 269 Neb. 541, 694
N.W.2d 171 (2005); Moore v. Nebraska Dept. of Corr. Servs. Appeals Bd.,
8 Neb. App. 69, 589 N.W.2d 861 (1999).
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Jury Instructions: Appeal and Error. Whether jury instructions are correct is
a question of law, which an appellate court resolves independently of the lower
court’s decision.

Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, the
admissibility of evidence is reviewed for an abuse of discretion.

Rules of Evidence: Other Acts: Appeal and Error. It is within the discretion
of the trial court to determine relevancy and admissibility of evidence of other
wrongs or acts under Neb. Evid. R. 403 and 404(2), Neb. Rev. Stat. §§ 27-403
and 27-404(2) (Reissue 2008), and the trial court’s decision will not be reversed
absent an abuse of discretion.

Convictions: Theft: Proof. In order for a defendant to be convicted of receiving
stolen property, it must be found that the accused received, retained, or disposed
of stolen property knowing or believing that it was stolen.

Intent: Circumstantial Evidence. Knowledge, like intent, may be inferred from
the circumstances surrounding the act.

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial
right of the appellant.

Jury Instructions: Convictions: Appeal and Error. Before an error in the giv-
ing of jury instructions can be considered as a ground for reversal of a conviction,
it must be considered prejudicial to the rights of the defendant.

Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double
Jeopardy Clause does not forbid a retrial so long as the sum of all the evidence
admitted by a trial court would have been sufficient to sustain a guilty verdict.
Theft: Value of Goods: Proof. The statutory language of Neb. Rev. Stat.
§ 28-518(8) (Reissue 2008) requires only that some value be proved as an ele-
ment of a theft offense, not that a particular threshold value be proved as an
element of the offense.

Rules of Evidence: Other Acts. Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2)
(Reissue 2008), prohibits the admission of other bad acts evidence for the pur-
pose of demonstrating a person’s propensity to act in a certain manner.

__ . Evidence of other bad acts which is relevant for any purpose other
than to show the actor’s propensity is admissible under Neb. Evid. R. 404(2),
Neb. Rev. Stat. § 27-404(2) (Reissue 2008).

Evidence: Words and Phrases. Evidence that is offered for a proper purpose is
often referred to as having a “special” or “independent” relevance, which means
that its relevance does not depend upon its tendency to show propensity.

Rules of Evidence: Other Acts: Appeal and Error. An appellate court’s analy-
sis under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 2008),
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considers (1) whether the evidence was relevant for some purpose other than to
prove the character of a person to show that he or she acted in conformity there-
with; (2) whether the probative value of the evidence is substantially outweighed
by its potential for unfair prejudice; and (3) whether the trial court, if requested,
instructed the jury to consider the evidence only for the limited purpose for which
it was admitted.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Reversed and remanded for a new trial.

Bernard J. Glaser, Jr., for appellant.

Jon Bruning, Attorney General, and Stacy M. Foust for
appellee.

Heavican, C.J., GERRARD, STEPHAN, McCORMACK, and MILLER-
LErRMAN, JJ.

McCoRrRMACK, J.
I. NATURE OF CASE

Raad S. Almasaudi was charged with theft by receiving
stolen property after various items of stolen property were
found in his residence. A jury convicted Almasaudi of three
counts of felony theft by receiving stolen property. Almasaudi
appeals. For the following reasons, we reverse, and remand for
a new trial.

II. BACKGROUND

Almasaudi was charged with three counts of theft by receiv-
ing stolen property pursuant to Neb. Rev. Stat. § 28-517
(Reissue 2008). Count I alleged that an item of stolen property
was valued in excess of $1,500, a Class III felony; count II
alleged that an item of stolen property was valued at $500 or
more but not over $1,500, a Class TV felony; and count III
alleged that an item of stolen property was valued in excess of
$1,500, a Class III felony.! The property was allegedly stolen
by Anthony Vandry and later purchased by Almasaudi. A jury
convicted Almasaudi on all counts.

! See Neb. Rev. Stat. § 28-518(1) and (2) (Reissue 2008).
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1. MoTION IN LIMINE

Almasaudi filed a pretrial motion in limine seeking to
exclude, among other things, “any theft allegation or offense,
or any other offense, including any convictions thereof, that
may be alleged to have occurred at any time or date other than
the date charged in the information,” pursuant to Neb. Evid. R.
403 and 404, Neb. Rev. Stat. §§ 27-403 and 27-404 (Reissue
2008). Almasaudi also filed a “Motion to Disclose Rule 404(2)
Evidence and to Determine Admissibility” under rule 404(2)
and Neb. Evid. R. 103(3) and 104, Neb. Rev. Stat. §§ 27-103(3)
and 27-104 (Reissue 2008). Thereafter, Almasaudi filed a sup-
plemental motion seeking to exclude the admission of por-
tions of videotaped interviews between law enforcement and
Almasaudi and specific lines of the transcribed interviews.

At a hearing on the motions, the court received transcripts
of the interviews between law enforcement and Almasaudi.
Almasaudi sought to exclude statements made by Almasaudi
and questions asked by law enforcement relating to items
not charged in the information—specifically any reference to
Almasaudi’s purchasing gas at reduced prices from Vandry and
Almasaudi’s receipt of allegedly stolen property from Vandry
that was not named in the information. The State argued that
such evidence did not fall under rule 404, because it would be
offered to show Almasaudi’s knowledge that the charged items
were stolen.

The court overruled Almasaudi’s motion in limine. Regarding
rule 404(2), the court stated: “This provision appears to be
inapplicable here. It is not other wrongs or acts of [Almasaudi]
that are involved, but the acts of a third person from whom
[Almasaudi] allegedly obtained property. Such evidence is
admissible to show knowledge or absence of mistake or acci-
dent.” The court also stated that although the motion was over-
ruled, it would provide a limiting instruction at trial. Prior to
trial, Almasaudi received a continuing objection to the matters
overruled in his motion in limine.

2. EVIDENCE ADDUCED AT TRIAL
Sgt. Michael Bassett of the Lincoln Police Department
set up a sting operation to catch persons involved in a series
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of thefts from vehicles at trailheads and parks in southwest
Lincoln. Bassett observed Vandry and another person enter the
“bait vehicle” and take various items. Vandry and the other
person were arrested. During an interview following his arrest,
Vandry informed law enforcement that stolen property could be
found at Almasaudi’s residence.

Bassett went to the residence where Almasaudi lived alone.
Almasaudi consented to a search of his residence, and then
participated in the search by explaining which items he had
purchased from Vandry. Law enforcement seized, among other
things, a garden tiller, a television and receiver, and a “four-
wheeler” from the residence. Almasaudi admitted to purchasing
all the items from Vandry, though he initially told police that he
had purchased the television with his residence.

Almasaudi is originally from Iraq. He emigrated from Saudi
Arabia to the United States in 1997. At that time, Almasaudi
could not speak English, and presently, he cannot read English.
Almasaudi’s girlfriend testified that he communicates “[f]airly
well” in English. Almasaudi testified that he had met Vandry in
late January or early February 2009, 3 to 4 months before the
property was seized from Almasaudi’s residence.

Almasaudi testified that Vandry had told him Vandry had
debts and needed money and that Almasaudi purchased various
items from him. Almasaudi purchased the four-wheeler from
Vandry for $2,000, the television set and receiver for $1,200,
and the tiller for $150. Almasaudi testified that he bought these
items from Vandry, along with a lawnmower, a snowblower,
nail guns, an in-dash DVD player, and a bicycle, but that he did
not know they were stolen. In total, Almasaudi spent approxi-
mately $4,000 purchasing these items from Vandry.

The tiller had been reported stolen by Kay Roberts. She
purchased the tiller in the mid-1990’s for around $1,800 to
$2,000. Roberts testified that she recognized the tiller seized
from Almasaudi’s residence as the one taken from her home.
She stated that the tiller was in good working condition when
stolen, that it appeared to have remained in that condition,
and that she would guess that the tiller was currently worth
between $600 and $800.
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The television and receiver had been reported stolen
by Lindsey Emery. She recognized the items seized from
Almasaudi’s residence as those taken from her home. Emery
testified that she had purchased the television and receiver in
2006 for approximately $2,400. She testified that she would
have asked for $1,200 for the items were she to attempt to
sell them.

The four-wheeler had been reported stolen by Michael Hicks.
He testified that he recognized the four-wheeler as his own and
that he had purchased it in 2007 for $5,000. Hicks testified
that the four-wheeler was now damaged and that it would cost
$700 to fix it. He also stated that he would try to sell the four-
wheeler for $2,000 without fixing any damage.

The State offered into evi