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3B(4).

No. 83-353: Adams v. City of Omaha. Motion of
appellants to dismiss appeal sustained; appeal dis-
missed at costs of appellants.
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sustained; judgment affirmed; see Rule 3B(4).

No. 83-408: State v. Pokorney. Stipulation al-
lowed; appeal dismissed.

No. 83-413: Wiseman v. Wiseman. Affirmed as
modified by order of the court.
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lee for summary affirmance sustained; judgment
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Bruner. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 83-729: Seamark v. City of Lincoln. Stipula-
tion allowed; appeal dismissed.

No. 83-735: Anderson v. Anderson. Affirmed as
modified by order of the court.

No. 83-752: Napue v. Napue. Stipulation allowed;
appeal dismissed.

No. 83-787: Fecht v. Milligan Grain Co. Stipu-
lation allowed; appeal dismissed.

No. 83-794: Tim Thunn Construction v. Budin.
Stipulation allowed; appeal dismissed.

No. 83-799: Burgess v. Marathon Realty Corp.
Stipulation allowed; appeal dismissed.

No. 83-817: SID No. 103 v. Dain, Kalman & Quail.
Motion of appellant to dismiss appeal sustained; ap-
peal dismissed.

No. 83-830: Bordovsky v. Bordovsky. Affirmed
as modified by order of the court.
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UNITED WAY OF THE MIDLANDS, APPELLEE, V. DOUGLAS
CoUNTY BOARD OF EQUALIZATION, DoucLAas COUNTY,
NEBRASKA, APPELLANT.
337 N.W.2d 103

Filed July 29, 1983. No. 81-766.

Taxation: Charities. Property is not used for financial gain or
profit to either the owner or user if no part of the income from it is
distributed to the owner's or user’'s members, directors, or officers,
or to prlvate individuals.

Concurrent ownership and use of property in a sin-
gle entlty is not required in order for property to qualify for a
charitable exemption from taxation.

: Lease of property to a charitable organization by
a charitable organization for substantially less than its fair rental
value is a use of the property for a charitable purpose.

: Vacant space in property owned by a charitable
organization is exempt from taxation if it is intended for a charita-
ble use, the dominant use of the property as a whole is for exempt
purposes, and the conditions under which it is held preclude its use
for commercial purposes.

Appeal from the District Court for Douglas County:

D. Nick CAPORALE, Judge. Affirmed.

Donald L. Knowles, Douglas County Attorney, and

Rockford G. Meyer, for appellant.

Norman H. Wright of Fraser, Stryker, Veach,

Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for ap-
pellee.

KRivosHa, C.J., BosLAauGH, McCownN, WuITE, and

HasTiNgs, JJ., and Moran, D.J.

Moran, D.J.
The Douglas County Board of Equalization ap-
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peals the District Court’s decree determining that
real estate owned by United Way of the Midlands
was exempt from taxation for the year 1979. We af-
firm. ,

At trial the facts were stipulated. The pertinent
portions of the stipulation are: United Way is a non-
profit, charitable organization as defined by the laws
of Nebraska and the United States. It owns real es-
tate in Omaha known as the A. C. Nelson Center for
Community Services. United Way acquired the
property with donated funds subject to certain terms
and conditions, including one condition that prohibits
the building from being used for commercial pur-
poses. The building contains approximately 27,704
square feet of space. In 1978 United Way leased
5,256 square feet of space in separate leases to
Omaha Council of Campfire Girls and Greater
Omaha Community Action. These organizations are
recognized as nonprofit, charitable organizations un-
der the laws of Nebraska and the United States.
The lease rental was $3 a square foot which was
about one-half the fair market rental value for
similarly constructed and situated properties. The
lease obligated United Way to provide air condi-
tioning, heat, water, janitor and elevator service,
and repainting for the leased space. Gross rental
income in 1978 was $20,008. The cost of services
United Way was obligated to furnish for the leased
space was $11,600. United Way occupied and used
14,948 square feet of space for its charitable pur-
poses. It had 6,258 square feet of vacant space
which it held for lease to charitable or nonprofit
agencies as required by a condition of the grant.
The remaining 1,250 square feet was common area.

The board of equalization determined that the
space United Way used for its charitable purposes
was exempt from taxation and that the portions of
the property attributable to the leased space and the
vacant space were subject to real property taxation
as recommended by the county assessor. The par-
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ties did not dispute the exemption of the common
area. The District Court decreed that all the prop-
erty was exempt from taxation.

Neb. Const. art. VIII, § 2, states in pertinent part:
“The Legislature by general law may exempt . . .
property owned and used exclusively for educa-
tional, religious, charitable, or cemetery purposes,
when such property is not owned or used for finan-
cial gain or profit to either the owner or user.”

In Neb. Rev. Stat. § 77-202 (Reissue 1976) the Leg-
islature by general law declared such property ex-
empt from taxation, using the precise language
found in the Constitution.

Statutes exempting property from taxation are to
be strictly construed, and the burden of proving the
right to exemption is upon the claimant. Lincoln
Woman’s Club v. City of Lincoln, 178 Neb. 357, 133
N.Ww.2d 455 (1965). This does not mean that there
should not be a liberal construction of the language
used in order to carry out the expressed intention of
the fundamental lawmakers and the Legislature,
but, rather, that the property which is claimed to be
exempt must come clearly within the provisions
granting such exemption. Y.M.C.A. of Omaha v.
Douglas County, 60 Neb. 642, 83 N.W. 924 (1900).

The policy in providing for tax exemptions for
charitable uses is based on the principles that tax
exemptions benefit the public generally and the or-
ganization performs services which the state is re-
lieved pro tanto from performing. 84 C.J.S. Tax-
ation § 215 (1954). See, also, Y.M.C.A. of Omaha v.
Dcuglas County, supra.

We first deal with the legitimacy of an exemption
for the space leased to charitable organizations.

Appellant attempts to dispose of the issue by con-
tending that since United Way received income from
the property, it is ‘‘used for financial gain or profit
to either the owner or the user’’ and therefore fails
to meet the constitutional and statutory require-
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ments for exemption from taxation. Brief of Appel-
lant at 10.

It is true that in this case the difference between
rentals received and cost of services furnished by
United Way was $8,408. However, this does not
alone disqualify the space from the exemption. See
House of the Good Shepherd v. Board of Equaliza-
tion, 113 Neb. 489, 203 N.W. 632 (1925).

Neb. Rev. Stat. §§ 21-1901 et seq. (Reissue 1977)
make up the Nebraska Nonprofit Corporation Act.
Section 21-1901(3) defines a not-for-profit corporation
as a ‘‘corporation no -part of the income of which is
distributable to its members, directors or officers.”
As a Nebraska nonprofit corporation, United Way is
burdened by that restriction on the distribution of its
income, and there is no evidence that it has violated
the statute in that respect. In City of McAllen v. Ev.
Luth. Good Sam. Soc., 530 S.W.2d 806 (Tex. 1975), the
court said that the proscription against an institu-
tion’s realization of ‘‘gain or profit’’ refers to gain or
profit by private individuals or the accrual of dis-
tributable profits.

In Doane College v. County of Saline, 173 Neb. 8,
112 N.W.2d 248 (1961), the college rented college-
owned faculty housing to faculty members at fair
market rental rates. The college credited income
from rentals after expenses to the endowment fund.
This court denied exemption from property tax, hav-
ing determined that the faculty housing was not ex-
clusively used for educational purposes. However,
we said that the evidence established that the faculty
housing units were not owned or used for financial
gain or profit to either the owner or user.

From the foregoing we deduce the rule to be that
property is not used for financial gain or - profit to
either the owner or user if no part of the income
from the property is distributed to the owner’s or
user's members, directors, or officers, or to private
individuals. Applying the rule to the evidence in
this case, it is clear that there was no financial
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gain or profit to either the owner or users of the
leased space.

Was the leased space owned and used exclusively
for charitable purposes? While we have said that it
is the exclusive use of property that determines its
exempt status, Nebraska Conf. Assn. Seventh Day
Adventists v. Bd. of Equalization, 179 Neb. 326, 138
N.W.2d 455 (1965), the Constitution and statute also
require that the property be owned for an exempt
purpose. In our examination of the Constitution and
the statute, we find no requirement that the owner-
ship and use must be by the same entity. In fact,
reference to ‘‘either the owner or user’” in the last
part of the sentence of the constitutional provision
quoted indicates to us that ownership and use may
be by separate entities.

In Sisters of Charity, etc. v. County of Bernalillo,
93 N.M. 42, 596 P.2d 255 (1979), the owner of the
property, a charitable organization, leased a portion
of its property to a wholly owned subsidiary which
was also a charitable organization with the same
purposes. The court granted exemption from taxes
under those circumstances. The court said: ‘‘The
recent trend in the United States is consistent with
our holding. The notion that ownership and opera-
tion of the subject property must coincide in a single
legal entity in order for property to qualify for a
charitable exemption has been rejected in recent
years in a number of other jurisdictions.” (Cita-
tions omitted.) Id. at 45, 596 P.2d at 258.

Ownership by United Way, a charitable organiza-
tion, is undisputed; therefore, the ownership test is
met.

We have two ‘‘uses’’ in this case: the lessee
charitable organizations’ use of the leased space and
United Way’s use of the leased space for income.
The exclusive use of the space for charitable pur-
poses by Omaha Council of Campfire Girls and
Greater Omaha Community Action is not ques-
tioned. The real issue is whether United Way’s
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‘“‘use”’ of the leased space by leasing it to charitable
corporations at substantially less than fair market
rental rates is an exclusive use of that space for
charitable purposes by United Way.

There are no Nebraska cases on point. Leases of
space for business purposes have resulted in a de-
nial of exemption in such cases as Y.M.C.A. of
Omaha v. Douglas County, 60 Neb. 642, 83 N.W. 924
(1900), and Young Men’s Christian Ass’n v. Lancas-
ter County, 106 Neb. 105, 182 N.W. 593 (1921). How-
ever, this court has also held inferentially that
charges to teachers of a percentage of their salaries
as rent for houses they occupied on or near school
grounds did not defeat an exemption from taxes, be-
cause the property was used for school purposes.
Nebraska Conf. Assn. Seventh Day Adventists v. Bd.
of Equalization, supra. We determined in that case
the dominant use of the houses was educational, be-
cause faculty members were required to live in their
assigned residences and they used them for student
meetings and counseling.

We conclude that the rental agreed to by the par-
ties in this case shows the use of the property was
not for a business purpose but, rather, for a charita-
ble use. The result of the leases was financial as-
sistance to the charitable organizations, which aided
them in the performance of their charitable activi-
ties.

Exclusive use of property for exempt purposes is
required, and it has been established in this case.
That the use is by different entities is of no conse-
quence.

The final question is whether the vacant space
held for lease has exempt status.

In First Christian Church of Beatrice v. City of
Beatrice, 39 Neb. 432, 58 N.W. 166 (1894), we held
that property leased commercially while funds were
being accumulated for the construction of a church
edifice did not qualify for tax exemption. We said
that an intention to use property in the future for an
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exempt purpose is not a use of the property for re-
ligious purposes. This case is still the law on the
facts presented. In the case before us, a condition
of United Way’s grant prohibits the use of the build-
ing for commercial purposes. The grant also re-
quires United Way to lease space only to charitable
or nonprofit organizations. The facts here are simi-
lar to the not unusual situation of unused rooms in a
charitable hospital or in the dormitory of an educa-
tional institution. Oftentimes a qualified or-
ganization acquires or maintains building space in
reasonable anticipation of full occupancy for an ex-
empt purpose but cannot do so because of economic
conditions or other legitimate reasons.

Here, the dominant use of the building as a whole
is for charitable purposes. That, coupled with the
conditions of the grant under which it is held, makes
United Way’s use of the vacant space exclusively for
charitable purposes.

While there are no cases on point, our holding is
consistent with Lincoln Woman’s Club v. City of Lin-
coln, 178 Neb. 357, 133 N.W.2d 455 (1965), where we
allowed an exemption although a building was not
used for exempt purposes full time. See, also,
Academy of the Sacred Heart v. Irey, 51 Neb. 755, 71
N.W. 752 (1897).

AFFIRMED.
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IN RE APPLICATIONS OF NEBRASKA PUBLIC POWER
DISTRICT.

NEBRASKA PUBLIC POWER DISTRICT, APPELLEE, V.
NEBRASKA SAFE ENERGY ALTERNATIVES, INC., ET AL.,
APPELLANTS,

NEBRASKA ELECTRIC GENERATION AND TRANSMISSION
COOPERATIVE, INC., INTERVENOR-APPELLEE,

337 N.w.2d 107

Filed July 29, 1983. No. 82-326.

1. Nebraska Power Review Board: Appeal and Error. Upon review
of an order of the Nebraska Power Review Board, this court is
guided by the rule that determination of what is consistent with the
public convenience and necessity is a question of fact peculiarly for
the determination of the board. This court may question only
whether the board acted within the scope of its authority and if the
order complained of is supported by the evidence and is reasonable

and not arbitrarily made.

2. Nebraska Power Review Board: Words and Phrases. The word
“may,” as used in rule 28 of the Revised Rules of Practice and Pro-
cedure of the Nebraska Power Review Board (1975), relating to the

conducting of an investigation by such board on its own motion,
makes such investigation discretionary and not mandatory.

3. Records: Appeal and Error. Although the Nebraska Power Re-
view Board may not be required to follow the technical common-law
rules of evidence in ruling on offered evidence which may possess
probative value, nonetheless neither that agency on initial hearing
nor this court on review is required to sift through a voluminous
record made in a hearing other than the one under consideration to
determine whether such record contains anything probative of the

particular issue under consideration. In such case the proponent

of the evidence is required to index and designate that evidence
which it feels is relevant in accordance with the rules of the

agency.

4. FEvidence. As a general rule, evidence presented at a hearing to
determine what might be in the public interest in one state is not
necessarily pertinent to a consideration of that issue in another

state.

rests within the sound discretion of the trial tribunal.
Collateral Estoppel. As a general rule, collateral estoppel may be
applied if the identical issue was decided in a prior action, there

A determination of the relevancy of evidence generally

was a judgment on the merits which was final, the party against
whom the rule is to be applied was a party or in privity with a

party to the prior action, and there was an opportunity to fully and
fairly litigate the issue in the prior action.
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7. Statutes: Issue Preclusion. Even though two statutes appear to
be identical, issues arising under these statutes are not necessarily
the same so as to give rise to the rule of issue preclusion, because
the policy under such statutes may be different.

8. Public Utilities: Proof. What constitutes public convenience and
necessity is primarily a fact question with a number of im-
ponderables to be taken into consideration. The facts in each case
must be separately considered, and from those facts it must be de-
termined whether public convenience and necessity require a given
utlhty service to be performed.

The grant or denial of an application of a utility
company, based on public convenience and necessity, by the ad-
ministrative agency charged with the responsibility for supervising
such industry requires the exercise of administrative and legisla-
tive functions.

10. Issue Preclusion: Proof. For the purposes of invoking the rule of
issue preclusion, the determination of the public convenience and
necessity in one state is not an identical issue to a similar determi-
nation in another state.

Appeal from the Nebraska Power Review Board.
Affirmed.

Jewell, Otte, Gatz & Collins, for appellants.

Gene D. Watson and John C. McClure, for appellee
NPPD.

KRrivosHa, C.J., BospaugH, McCownN, WHITE,
HasTINGS, CAPORALE, and SHANAHAN, JJ.

HaAsTINGS, J.

This litigation originated with the filing by the Ne-
braska Public Power District (NPPD), a public cor-
poration and political subdivision of the State of Ne-
braska, of two applications with the Nebraska
Power Review Board (Board), requesting authoriza-
tion to construct a 500 kV transmission line and a
500/345 kV substation in northeast Nebraska as a
part of the proposed “MANDAN Project.”’

The “MANDAN Project’’ is a proposed 1nterna-
tional and interstate transmission facility which in-
cludes, in the United States, a transmission line ex-
tending from the Canadian border that connects to
substations in North Dakota, South Dakota, and Ne-
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braska. The line is to connect at the United States-
Canadian border with a transmission line to be con-
structed by the Manitoba Hydro-Electric Board of
Manitoba, Canada. The purpose of the project is to
allow for a seasonal diversity exchange of electric
power and energy between summer-peaking utilities
such as NPPD, on the one hand, and Canadian utili-
ties, on the other, whose peak demand historically
has been in the wintertime. Canada’s surplus power
is hydro generated, a renewable resource with al-
leged resulting economic cost control for the benefit
of the applicant’s power and energy customers.

Protests were filed by the Nebraska Safe Energy
Alternatives, Inc., and several individuals, claiming
that the applications for construction of the
MANDAN Project would not serve the public con-
venience and necessity; that the construction would
not be economically feasible and would result in a
duplicity of services; that the safety of the project
had not been demonstrated, nor the environmental
impact established; and that the State of South Da-
kota had not granted permission to the applicant to
build the connecting extension of the lines across
that state. The Nebraska Electric Generation and
Transmission Cooperative, Inc., was permitted to in-
tervene in support of the application.

Following a 2-day evidentiary hearing commenc-
ing on January 27, 1982, the Board made detailed
findings which favored the applications, and it ap-
proved the same. The protestants Nebraska Safe
Energy Alternatives, Inc., and Howard Wheeler, its
president, have appealed that decision to this court.
The errors assigned are: (1) The Board erred in
refusing to conduct an independent investigation into
the merits of the proposed project; (2) The Board
erred in sustaining objections to the offer by the pro-
testants of certain testimony originally offered be-
fore the South Dakota Public Utilities Commission
hearings relating to the ‘“Mandan Line’’ as proposed
across the State of South Dakota; (3) The Board



IN RE APPLICATIONS OF NEBRASKA P.P. DIST. 11
Cite as 215 Neb. 8

erred in failing to give full faith and credit to the de-
cision of the South Dakota Public Utilities Commis-
sion’s decision, and in determining that the doc-
trines of collateral estoppel and res judicata as to
that decision did not apply to the hearing before the
Board; (4) The Board’s orders of approval are not
supported by the evidence and are unreasonable and
arbitrarily made; and (5) The Board has exceeded
its authority in the manner in which it has acted.

We will consider the last two assignments of error
first. Neb. Rev. Stat. § 70-1014 (Reissue 1981) pro-
vides that, following hearings on applications such
as these, the Board may approve or deny the appli-
cations; but before approval may be granted, ‘‘the
board shall find that the application will serve the
public convenience and necessity, and that the appli-
cant can most economically and feasibly supply the
electric service resulting from the proposed con-
struction or acquisition, without unnecessary dupli-
cation of facilities or operations.”

In its orders granting the applications the Board
found that ‘‘The proposed ‘MANDAN Project’ will
serve the public convenience and necessity, and the
applicant, NPPD can most economically and feasi-
bly supply the electric service resulting from the
proposed construction without unnecessary duplica-
tion of facilities or operations.”” Clearly, the find-
ings satisfy the statutory requirements, which quite
obviously are limited to the public convenience and
necessity of the citizens of this state.

Upon review of an order of the Nebraska Power
Review Board, we are guided by the rule that deter-
mination of what is consistent with the public con-
venience and necessity is a question of fact pe-
culiarly for the determination of the Board. This
court may question only whether the Board acted
within the scope of its authority and if the order
complained of is supported by the evidence and is
reasonable and not arbitrarily made. Lincoln
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Electric System wv. Terpsma, 207 Neb. 289, 298
N.W.2d 366 (1980).

Although not conceding the point, the protestants
do not seriously argue that the record as made does
not support the findings and order of the Board. We
see nothing to be gained by setting forth in detail the
evidence submitted to the Board. It was peculiar to
this case and would serve no precedential purposes.

The Board did find from the evidence that Mani-
toba Hydro is.an electric utility with increasing
winter power and energy demands, whereas NPPD
in the same manner is realistically looking at in-
creased summer demands. Such demands, the
Board found, were supported by persuasive evidence
based on planning and forecasting. The Board de-
termined that the MANDAN Project would not dupli-
cate existing facilities. Also examined in detail by
the Board were the five alternatives proposed by
NPPD to meet its future needs, including the
MANDAN Project, oil-fired generation units, coal-
fired generation units, pumped-hydro storage units,
and purchased power, and concluded that the
MANDAN Project would provide the most economi-
cal alternative, representing a savings to the tax-
payers of Nebraska of $568 million, in 1980 dollars,
over the 1987-2005 time frame.

Suffice it to say, disregarding for the moment the
excluded testimony, our examination of the record
leads us to conclude that the evidence supports the
findings made by the Board and clearly establishes
that the projects approved by the Board will serve
the public convenience and necessity, and are
neither arbitrary nor capricious.

However, we must now determine whether evi-
dence excluded by way of the absence of an inde-
pendent investigation on the part of the Board would
alter our conclusion. We have no way of knowing
what evidence such an investigation would disclose,
and, normally, in the absence of an offer of proof as
to excluded evidence, no error can be determined.



IN RE APPLICATIONS OF NEBRASKA P.P. DIST. 13
Cite as 215 Neb. 8

Therefore, it is necessary for us to consider whether
such an investigation was of a mandatory nature so
as to require us to conclude that its absence per se
made the action of the Board arbitrary and without
authority.

Statutory law makes no provision for such an in-
vestigation. Rule 28 of the Revised Rules of Prac-
tice and Procedure of the Nebraska Power Review
Board (1975) provides in part: ‘‘The Board may at
any time on its own motion, make a formal or in-
formal investigation into any matter within its juris-
diction, or order any hearing which the Board is
authorized, either by law or inherent power, to con-
duct. In the event of an investigation, the Board
may request the attendance of any party. In the
event of such request . . . .”” (Emphasis supplied.)
Webster’'s Third New International Dictionary, Un-
abridged (1968), defines may as ‘‘2 a : have permis-
sion to.”

In recent years this court has on occasion been
asked to construe the meaning of the word may, as
used in statutes or rules. In State ex rel. Hubbard v.
Northwall, 150 Neb. 894, 896-97, 36 N.W.2d 282, 283-84
(1949), we said: ‘‘The word ‘may’ is used in the
statute. The word on its face denotes a discre-
tionary power in the board. . . .

“. . .*Without doubt the word ‘“‘may’’ in public stat-
utes should be construed as ‘‘must’’ whenever it be-
comes necessary, in order to carry out the intent of
the legislature, but in all other cases this word, like
any other, must have its ordinary meaning.’ ’’ See
Flood v. Keller, 214 Neb. 797, 336 N.W.2d 549
(1983). Paraphrasing further the language of Hub-
bard at 897, 36 N.W.2d at 284, there is nothing in the
rule cited in the instant case which could give rise to
any conclusion that the Board intended other than to
lodge in itself the discretion to conduct or not con-
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duct an independent investigation. There is no
merit to the protestants’ first assignment of error.

At the request of the protestants they were per-
mitted to tender their evidence in opposition to the
applications fi.st and then leave the hearing. None
of their evidence consisted of live testimony, but was
all documentary in nature, and all of it was excluded
on objection by NPPD. The protestants claim that
because rule 23 of the Revised Rules of the Board,
supra, provides in part that the Board is not bound
to follow the technical common-law rules of evi-
dence and that evidence shall be admissible which
possesses probative value, the Board erred in its
ruling.

The evidence offered by the protestants consisted
of several volumes of testimony originally presented
at a hearing before the South Dakota Public Utilities
Commission. Their offer included:

52 pages of testimony of Whitfield A. Russell, in-
cluding both questions and answers, and prepre-
pared statements, tables and graphs, relating in
part to the feasibility of other potential alternatives
to the “MANDAN Project’’;

17 pages of testimony by Stephen P. Flanagan, an
associate of Whitfield A. Russell, together with sup-
porting tables, purporting to be rebuttal testimony
on the question of need of the MANDAN transmis-
sion facility; '

41 pages of testimony by John W. Wilson, contest-
ing the validity of NPPD’s load-forecasting models,
which are identified in the record as consisting of
only exhibit 5, but in fact his testimony is included in
" both exhibits 5 and 6;

the testimony of James Weaver, which is identi-
fied in the protestants’ offer as exhibit 6, but, as
previously indicated, covers that of John W. Wilson;

exhibit 7, identified in the record as testimony of
Stephen P. Flanagan, referred to in the brief as tes-
timony of James Weaver, which in fact contains tes-
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timony by Dale Osborn, a Miss Eide, Paul Seeley,
and James Weaver,

exhibit 8, 130 pages of testimony which is repre-
sented in the record to be testimony of Whitfield A.
Russell, and stated in the brief to be testimony of
Stephen P. Flanagan, but which in fact contains par-
tial testimony of Robert M. Spahn and of John W.
Wilson;

testimony of James Drzemiecki, identified in the
record as appearing variously in exhibits 9, 9a, and
10, which in fact is found in exhibit 10, concerned, in
part at least, with the electrical energy needs of cen-
ter pivot irrigation as compared to gravity flow; and

the 102-page document labeled ‘‘Findings of Fact,
Conclusions of Law, and Decision and Order Deny-
ing Permit,”’” entered by the Public Utilities Com-
mission of the State of South Dakota on January 14,
1982.

From a reading of the rather laborious description
of the proffered evidence, it must be apparent that it
presented to the trial tribunal and this court a series
of confusing and conflicting exhibits. A fair reading
of rule 24 of the Revised Rules of the Board, pre-
viously mentioned, would seem to require that
where voluminous documents are offered in evi-
dence it is necessary that the relevant portions
thereof be plainly designated and indexed so as to be
distinguished from the irrelevant portions. Neither
the administrative agency hearing a case in the first
instance nor this court on review should bear the
burden of sifting through a voluminous record in or-
der to determine whether there is anything proba-
tive of the particular issue to be determined.

Furthermore, it is doubtful that evidence pre-
sented in a hearing to determine what might be in
the public interest in one state is relevant to a con-
sideration of that issue in another state. A deter-
mination of the relevancy of evidence generally rests
within the sound discretion of the trial tribunal.
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State v. Martin, 198 Neb. 811, 255 N.W.2d 844 (1977).
The Board did not err in rejecting the offered evi-
dence.

The order of the Public Utilities Commission of the
State of South Dakota, dated January 14, 1982, re-
lated to a hearing seeking permission to construct
the “MANDAN Project’’ across the State of South
Dakota. In that order, the South Dakota commis-
sion had found that NPPD had failed to establish the
public convenience and necessity of the ‘‘proposed
trans-state transmission facility . . . in any area or
areas which will receive electrical service . . . from
the facility, regardless of the state or states in which
such area or areas are located.” This offer was also
rejected by the Board. What we have just declared
regarding the testimony of the various witnesses at
that South Dakota hearing applies with equal effect
to this document. However, the protestants insist
that such order must be afforded full faith and credit
by the Board and that the doctrines of res judicata
or issue preclusion and collateral estoppel apply to
these proceedings. We do not agree.

Assuming that we afford ‘‘full faith and credit’’ to
the order of the South Dakota commission, the ques-
tion still remains, Does the doctrine of issue preclu-
sion apply where the regulatory commissions of two
sovereign states are charged with the responsibility
of determining the public convenience and necessity
as to each state of an application to furnish elec-
trical service? We believe that the obvious answer
is no.

The protestants rely heavily on Bowen v. United
States, 570 F.2d 1311 (7th Cir. 1978), in support of
their position. However, that case involved a fact
question as to whether the pilot of an airplane at the
time of a crash had violated a safety regulation by
flying his airplane into a known icing condition with-
out having deicing equipment on his aircraft, con-
trary to federal aviation rules. In a license suspen-
sion hearing the National Transportation Safety
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Board answered the question in the affirmative and
entered an order suspending the pilot’s license. In a
suit by this same pilot against the United States of
America, alleging negligence on the part of the air
traffic controllers, the same issue as to whether the
pilot had violated a safety regulation was presented
to the court. The court simply held that the doctrine
of collateral estoppel by reason of issue preclusion
applies to a final administrative determination as
well as a judicial finding. That does not answer the
question here, i.e., Was the identical issue to be de-
cided by the Board previously decided by the South
Dakota commission?

We have said in Peterson v. The Nebraska Nat.
Gas Co., 204 Neb. 136, 139, 281 N.W.2d 525, 527 (1979):
“It is now generally held that collateral estoppel
may be applied if the identical issue was decided in
a prior action, there was a judgment on the merits
which was final, the party against whom the rule is
to be applied was a party or in privity with a party
to the prior action, and there was an opportunity to
fully and fairly litigate the issue in the prior action.”
(Emphasis supplied.)

The issue to be decided by the Board was whether
this application ‘‘will serve the public convenience
and necessity [of the State of Nebraska], and that
. the applicant can most economically and feasibly
supply the electric service . . . without unnecessary
duplication of facilities or operations.” § 70-1014.
Of course, the bracketed portion of the quotation
does not appear in the section cited. It is, neverthe-
less, a truism.

The Nebraska Power Review Board was created
by Neb. Rev. Stat. §§ 70-1001 et seq. (Reissue 1981).
Section 70-1001 provides that in order ‘‘to provide the
citizens of the state with adequate electric service
. . . it is the policy of this state to avoid and eliminate
conflict and competition . . . and eliminate the
duplication of facilities and resources . . . .”
(Emphasis supplied.) Section 70-1003 establishes
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‘an independent board to be known as the Nebraska
Power Review Board . . . .”" Section 70-1012 requires
that permission to construct generation or transmis-
sion facilities (within the state) must be secured
from the Board.

As stated in K. Davis, Administrative Law Text,
Res Judicata § 18.04 at 363 (3d ed. 1972): ‘‘What ap-
pears to be an identity of issues may not be when the

_two cases arise under different statutes; even if the
two statutes appear identical, the policy under them
may differ.”” See, also, Pacific Seafarers, Inc. v.
Pacific Far East Line, Inc., 404 F.2d 804 (D.C. Cir.
1968); Thompson v. Flemming, 188 F. Supp. 123 (D.
Or. 1960). '

There is nothing in the record to indicate that the
standard for determining ‘‘public convenience and
necessity’’ in South Dakota is the same as it is in Ne-
braska. Kven so, what constitutes ‘‘public conven-
ience and necessity’’ is primarily a fact question
with a number of imponderables to be taken into
consideration. The facts in each case must be
separately considered, and from those facts it must
be determined whether public convenience and ne-
cessity require a given service to be performed.
Utilities Comm. v. Coach Co. and Utilities Comm. v.
Greyhound Corp., 260 N.C. 43, 132 S.E.2d 249 (1963).

The grant or denial of an application of a utility
company, based on ‘‘public convenience and ne-
cessity,” by the administrative agency charged with
the responsibility for supervising such industry re-
quires the exercise of administrative and legislative
functions. Furstenberg v. Omaha & C.B. Street R.
Co., 132 Neb. 562, 272 N.W. 756 (1937).

The determination of the ‘‘public convenience and
necessity’’ in Nebraska is not an issue which is iden-
tical to a similar determination made in another
state.

The order of the Nebraska Power Review Board is
affirmed.

AFFIRMED.
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NEBRASKA LEAGUE OF SAVINGS AND LLOAN
ASSOCIATIONS ET AL., APPELLANTS, V. Ray A. C.
JOHNSON, AUDITOR OF PUBLIC ACCOUNTS OF THE STATE
OF NEBRASKA, ET AL., APPELLEES.

337 N.w.2d 114

Filed July 28, 1983. No. 82-333.

1. Banks and Banking. Mutuality in membership is basic and essen-
tial in a savings and loan association.

2. Banks and Banking: Statutes. An act of a savings and loan asso-
ciation must conform with the statutes governing the existence and
activities of savings and loan associations. Any act not authorized
by such statutes is beyond the powers conferred upon a savings and
loan association.

3. Political Subdivisions. A political subdivision of Nebraska has only
that power delegated by the Legislature. A grant of power to a po-
litical subdivision is strictly construed.

Appeal from the District Court for Lancaster

County: WiLLiaMm D. BLUE, Judge. Affirmed.
William A. Tinstman, for appellants.

Paul L. Douglas, Attorney General, and Ralph H.
Gillan, for appellees.

William B. Brandt of Brandt, Horan & Hallstrom,
for amicus curiae Nebraska Bankers Association,
Inc.

KrivosHa, C.J., BosLAUuGH, McCown, WHITE,
HasTINGS, CAPORALE, and SHANAHAN, JJ.

SHANAHAN, J.

The plaintiffs, Nebraska League of Savings and
Loan Associations, Commercial Federal Savings
and Loan Association, and Nebraska State Savings
and Loan Association, brought an action against the
defendants, Ray A. C. Johnson, Auditor of Public
Accounts of the State of Nebraska, Donald J.
Mathes, State Investment Officer of the State of Ne-
braska, and Paul L. Douglas, Attorney General of
the State of Nebraska, in which the plaintiffs sought
a declaratory judgment that a political subdivision,
after signing a waiver of membership in a mutual
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savings and loan association, can deposit funds in
such association. The District Court dismissed the
petition and we affirm that judgment.

Article XI, § 1, of the Nebraska Constitution pro-
vides: ‘‘No city, county, town, precinct, munici-
pality, or other sub-division of the state, shall ever
become a subscriber to the capital stock, or owner of
such stock, or any portion or interest therein of any
railroad, or private corporation, or association.”” As
we determined in Nebraska League of S. & L. Assns.
v. Mathes, 201 Neb. 122, 266 N.W.2d 720 (1978), ar-
ticle XI, § 1, of the Nebraska Constitution prohibits
the deposit of funds by subdivisions of the State of
Nebraska in mutual savings and loan associations
except those funds authorized under article XV,
§ 17(2), regarding investment of retirement or pen-
sion funds.

After Mathes, supra, savings and loan associations
in Nebraska solicited deposits from political subdivi-
sions. Before any deposit, however, a political sub-
division had to sign an ‘““ACKNOWLEDGMENT
AND WAIVER,” namely: ‘‘The undersigned [de-
positor] desires to deposit funds with [depository
savings and loan]. Depositor acknowledges that it
will not, as a result of such deposit, become a mem-
ber of [depository savings and loan] or obtain any
voting or other membership rights, and hereby spe-
cifically waives any such rights.” By using the
waiver from a political subdivision, savings and loan
associations believe they have avoided the prohibi-
tion contained in Mathes.

In 1980 the Attorney General of Nebraska pub-
lished an opinion which in substance stated that the
waiver was ineffectual and that political subdivi-
sions of Nebraska were still prohibited from de-
positing funds in savings and loan associations. Af-
ter the Attorney General’s opinion, political subdivi-
sions withdrew funds from savings and loan associ-
ations and declined to deposit funds in any such as-
sociation.
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The plaintiffs filed their petition for a declaratory
judgment that political subdivisions of Nebraska
could deposit funds in a savings and loan association
as a result of the waiver and that deposits of a po-
litical subdivision pursuant to such waiver do not
violate article XI, § 1, of the Nebraska Constitution.
The plaintiffs additionally requested an injunction
against the state officers (Auditor of Public Ac-
counts, State Investment Officer, and Attorney
General) restraining such officers from prohibiting
deposits by political subdivisions in savings and loan
associations and from ‘‘informing, advising,
instructing, or in any other way representing’’ that
such deposits violated article XI, § 1, of the Ne-
braska Constitution. From the dismissal of the peti-
tion, the plaintiffs appeal and assign as error the
trial court’s holding that political subdivisions have
no authority to execute the waivers; failing to rule
that the waivers removed any constitutional objec-
tion to deposits by a political subdivision in a sav-
ings and loan association; and denying the declara-
tory judgment in favor of the plaintiffs.

The question presented in this appeal is, What is
the result of the waiver executed by a political sub-
division regarding any deposit in a savings and loan
association?

In Mathes, supra, this court clearly set forth some
of the essential rights of a member in a savings and
loan association: ‘A deposit in a mutual savings
and loan association . . . constitutes the acquisition
of an ownership interest and a right to share in the
control and the profits or losses on liquidation of the
mutual savings and loan association.” Id. at 125,
266 N.W.2d at 722.

In Family Savings v. Stewart, 232 Md. 424, 429, 194
A.2d 118, 121 (1963), the Supreme Court of Maryland
made a similar observation that members of a sav-
ings and loan association ‘“have the same rights as
stockholders in ordinary corporations for profit . . . .
In other words, the members or shareholders own
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the association and are entitled to conduct its affairs
through their officers and Board of Directors.”

As early as 1931 in Saunders v. State Savings &
Loan Ass’n., 121 Neb. 473, 478, 237 N.W. 572, 574
(1931), the law of Nebraska was stated: ‘‘The basic
and essential principle of a savings and loan as-
sociation is mutuality. . . . Members, whether bor-
rowers or nonborrowers, have a mutual interest in
its affairs, and, sharing alike in its earnings, must
share alike in its losses.”” As expressed in 12 C.J.S.
Building & Loan Assoc. § 4 at 750 (1980): ‘'Associ-
ations of this nature are mutual benefit organiza-
tions, as their main and indeed essential character-
istic is perfect mutuality, reciprocity, and equality
of all their members.”’

In McPherson v. Railway Ass’n, 93 Colo. 155,
159-60, 25 P.2d 388, 389 (1933), the Supreme Court of
Colorado required mutuality among members: ‘“The
controlling principle of the association is mutuality
among its shareholders; all must fare alike; one
shareholder cannot profit at the expense of another.

‘The truth is that there is implied, in the very
essence of the building association scheme, an agree-
ment between the members of every association, in
the light of which all other agreements, and all rules
and by-laws, must be read, and to which they must
be conformed: and that is the agreement that all
burdens shall be equally borne, as well as all profits
equally shared,—that the whole enterprise shall be
conducted and the rights and obligations of the par-
ticipants in it shall be adjusted upon a basis of strict
mutuality, equality and fairness.” ”’

It is axiomatic that a savings and loan association
can act only in accordance with the powers validly
granted by the Legislature. See Mich. Sav. & Loan
v. Finance Comm., 347 Mich. 311, 79 N.W.2d 590
(1956). As expressed in State ex 7rel. Cleary wv.
Hopkins Street B. & L. Asso., 217 Wis. 179, 185, 257
N.W. 684, 686 (1935): ‘‘The respondents were created
by the state . . . at a time when without question the
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state had plenary power to create and to control the
powers of these corporations. . . . They have only
the powers emanating from the state.”

The waiver in question also must be read in con-
junction with the appropriate state and federal stat-
utes governing the existence and activities of a sav-
ings and loan association. Neb. Rev. Stat. §§ 8-301 to
8-355 (Reissue 1977) govern state savings and loan
associations, while the ‘‘Thrift Institutions Restruc-
turing Act,”” 12 U.S.C.A. §§ 1461 et seq. (1980), gov-
erns federal savings and loan associations. Under
Nebraska statutes, members are owners of the asso-
ciation (§ 8-303); vote for directors of the association
(§ 8-304); and are involved in liquidation of the as-
sociation (§§ 8-338 and 8-339; see, also, Neb. Rev.
Stat. § 8-1,110 (Reissue 1977)). The ‘‘Thrift Institu-
tions Restructuring Act’’ provides in part: ‘All sav-
ings accounts and demand accounts shall have the
same priority upon liquidation. Holders of accounts
and obligors of an association shall, to such extent
as may be provided by its charter or by regulations
of the Board, be members of the association, and
shall have such voting rights and such other rights
as are thereby provided.” Act of Oct. 15, 1982, Pub.
L. No. 97-320, 1982 U.S. Code Cong. & Ad. News (96
Stat.) 1496.

From a reading of the foregoing statutes, state
and federal, we determine that a depositor is a
member of a savings and loan association. Pursu-
ant to the waiver under examination in this appeal,
a depositor does not acquire any proprietary interest
in a savings and loan association, and, therefore, the
depositor neither controls the association nor par-
ticipates in liquidation of a savings and loan as-
sociation. Also, mutuality in membership is the
hallmark of a savings and loan association. The
waiver used in this case results in disparity among
depositors—even to the point that the interests of
some depositors are adverse to the interests of the
other depositors, e.g., voting and nonvoting deposi-
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tors and depositors excluded from liquidation of a
savings and loan association. In savings and loan
associations with these waivers, to paraphrase
Orwell, all interests are mutual, but some interests
are more mutual than others. Such disparity among
depositors destroys the mutuality essential in a sav-
ings and loan association. Nullification or waiver of
mutuality creates an association with character-
istics in conflict with laws governing savings and
loan associations. Any agreement for nullification
or waiver of membership or mutuality is beyond the
powers conferred upon a savings and loan asso-
ciation. See, Bertche v. Loan & Inv. Ass’n of Mo.,
147 Mo. 343, 48 S.W. 954 (1898); Meroney v. Loan As-
sociation, 116 N.C.. 882, 21 S.E. 924 (1895). The
waiver in question contravenes the laws governing
and prescribing activities of a savings and loan asso-
ciation, and is void.

Another impediment to the waiver arises from the
nature of a political subdivision of Nebraska. Politi-
cal subdivisions ‘‘ ‘are purely entities of legislative
creation. They do not exist independent of some ac-
tion of the legislative department of government
bringing them into being. All the powers which they
can possess are derived from the creator. Unlike
natural persons they can exercise no power except
such as has been expressly delegated to them, or
such as may be inferred from some express dele-
gated power essential to give effect to that power.’ ”’
Metropolitan Utilities Dist. v. City of Omaha, 171
Neb. 609, 614, 107 N.W.2d 397, 401 (1961). See, also,
Garver v. City of Humboldt, 120 Neb. 132, 231 N.W.
699 (1930). Traditionally, Nebraska has required
strict construction regarding the authority granted
to a political subdivision. See Metropolitan Utilities
Dist. v. City of Omaha, supra.

The plaintiffs have not presented any cogent argu-
ment that a political subdivision should be permitted
to deposit funds in a savings and loan association as
an exercise of an expressly or inferentially granted
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power. Under the circumstances, execution of the
waiver proposed by the savings and loan associ-
ations is beyond the powers granted by the Legisla-
ture to political subdivisions of Nebraska.

In conclusion, the waiver in question is beyond the
powers granted to a savings and loan association,
and execution of the waiver is beyond the powers
granted to a political subdivision. Our decision,
however, relates to mutual savings and loan as-
sociations only. For these reasons the judgment of
the District Court is affirmed.

AFFIRMED.

BANK OF VALLEY, A CORPORATION, APPELLEE, V. DUANE
C. SHUNK, APPELLANT.
337 N.W.2d 118

Filed July 28, 1983. No. 82-481.

1. Ratification: Agents. An affirmance of an unauthorized trans-
action can be inferred from a failure to repudiate it.

: ___ . Ratification of an agent’s unauthorized acts may
be made by overt action or inferred from silence and inaction.

Appeal from the District Court for Saunders
County: BryYce Bartu, Judge. Reversed and re-
manded with directions.

David J. Lanphier of McGill, Koley, Parsonage &
Lanphier, for appellant.

Richard J. Butler of Ginsburg, Rosenberg, Gins-
burg, Cathcart, Curry & Gordon, for appellee.

BosLaugH, McCowN, WHITE, HASTINGS, CAPORALE,
and SHANAHAN, JJ.

WHITE, J.

This case was before this court previously at 208
Neb. 200, 302 N.W.2d 711 (1981). The summary judg-
ment for the plaintiff, Bank of Valley, was reversed
and remanded for further proceedings. After trial
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there was a verdict followed by a judgment entered
for the plaintiff bank. The defendant, Duane C.
Shunk, appeals, seeking to reverse the judgment.
Our prior decision in this case contains a sufficient
statement of the facts except as to some details
which will be mentioned in the body of this opinion.

The defendant’s only assignments of error on
appeal are that the trial court erred in (1) failing to
instruct on the issue of estoppel of the bank to deny
that its president acted outside the scope of his au-
thority, and (2) failing to instruct regarding the
bank’s ratification of its president’s activities. The
trial court’s instruction Nos. 5 and 6 state as follows:
“INSTRUCTION NO. 5  Your verdict will be for the
plaintiff in the sum of $25,000, together with accrued
interest unless the defendant proves by a pre-
ponderance of the evidence each and all of the fol-
lowing propositions: A. That Peter L. Heintzelman
made misrepresentations with intent to deceive Du-
ane Shunk for the purpose of inducing Duane Shunk
to execute the promissory note; B. That Peter L.
Heintzelman made such misrepresentations as the
agent of the plaintiff, Bank of Valley; C. That Du-
ane Shunk justifiably relied upon the misrepresenta-
tions; D. That as a proximate result of the misrep-
resentations Duane Shunk executed the promissory
note, EXHIBIT 3.

“If the defendant has failed to establish any one or
more of the foregoing-lettered propositions by a pre-
ponderance of the evidence, your verdict will be for
the plaintiff.

““On the other hand, if the defendant has estab-
lished by a preponderance of the evidence all of the
above-lettered propositions, then your verdict will be
for the defendant.”

“INSTRUCTION NO. 6 The acts or omissions of
an agent are the acts or omissions of a principal only
when the agent is acting within the scope of his au-
thority.

‘““An agent is acting within the scope of his au-
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thority when he is performing services for which he
has been engaged or while he is doing anything
which is reasonably incidental to his service. The
test is not necessarily whether the specific conduct
was expressly authorized or forbidden by the princi-
pal, but rather whether such conduct should have
been foreseen from the nature of the service and the
duties relating to it, and was brought about, at least
in part, by a desire to serve the principal.”

The instructions by the trial court informed the
jury that its verdict could be for the defendant only
if it found that the bank’s president, Peter L.
Heintzelman, was acting within the scope of his au-
thority as the bank’s agent at the time any alleged
misrepresentation took place. We find these in-
structions to be correct, but incomplete.

It is a well-established principle of law that an af-
firmance of an unauthorized transaction can be in-
ferred from a failure to repudiate it. Restatement
(Second) of Agency § 94 (1958); Kresha v. Kresha,
211 Neb. 92, 317 N.W.2d 776 (1982); Drainage District
v. Dawson County Irrigation Co., 140 Neb. 866, 2
N.W.2d 321 (1942).

Ratification of an agent’s unauthorized acts may
be made by overt action or inferred from silence and
inaction. Kresha, supra.

In the instant case, Robert Pease, vice president
and director of the bank, reviewed the daily transac-
tions and was aware of the fact that Heintzelman,
the bank president, had obtained $75,000 from the de-
fendant and two other bank customers, Don Rogert
and Wilmer Mattson, in order to repay illegal loans
that Heintzelman had made to himself from bank as-
sets, and that Heintzelman was in financial diffi-
culty. Pease contacted and met with Kermit
Wagner, a bank holding company officer who acted
as the bank’s consultant, on February 23, 1977, to
discuss the illegal loans from the bank to Heintzel-
man as well as the loans involving the three bank
customers. A meeting between Heintzelman,
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Pease, Wagner, and Wayne Woodberry, an account-
ant, was held on February 25, 1977. Heintzelman
disclosed the extent of his indebtedness at $350,000
and Wagner requested Heintzelman’s resignation,
which was received.

After the meeting, Pease advised Rogert, Mattson
and the defendant of Heintzelman’s financial prob-
lems. Pease took possession of Mattson’'s $25,000
check and prepared an agreement. The agreement
was drafted to complete the transaction between the
bank customers so each would owe $25,000 rather
than Rogert owing $50,000, since Rogert had ad-
vanced the money for Mattson. The agreement
also contained language which exculpated the bank
from any liability in completing its president’s
actions. The defendant and the two other bank
customers refused to sign the agreement. ‘‘Lake
Aero, Inc.,” a Rogert company, was filled in as
payee on Mattson’s check and the check was de-
livered to Rogert, thereby completing the trans-
action of Heintzelman. Heintzelman then issued a
new note to Mattson for $25,000 and a note to Rogert
for $25,000.

The bank thereafter refused to cancel the notes,
and the assets of the estate of Heintzelman’s mother
were used to repay Heintzelman’'s other indebted-
ness to the bank. This suit was then brought against
defendant Shunk for the $25,000 note given to the
bank.

In the case of Thomas v. City Nat. Bank of Hast-
ings, 40 Neb. 501, 58 N.W. 943 (1894), a Mr. Elsmore
and a Mr. Knowlton made and delivered promissory
notes to Mr. Paul. Mr. Paul in turn gave the notes
to the bank in payment of his debt to the bank. The
bank’s president sold the notes for value to the plain-
tiff and placed the bank’s guaranty on the notes.
The bank kept the proceeds of the sale and used
them to retire the outstanding debt from Mr. Paul.
Mr. Elsmore and Mr. Knowlton became insolvent
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and the plaintiff sued the bank upon its guaranty on
the notes. The bank defended on the ground that
its president acted outside the scope of his authority
and the guaranty was made by him individually
rather than on behalf of the bank. This court held
that where the bank has retained and enjoyed the
proceeds of the transaction, it amounted to a
ratification of the president’s acts. The Thomas
case has not been cited by this court since that date,
but its logic remains sound and is in harmony with
our more recent cases upon the subject of ratifica-
tion. The bank’s completion of the transaction of its
president and retention of the proceeds in this case
amounted to a ratification of his acts. Thus, we
have in effect also decided the estoppel issue by find-
ing ratification, because the president’s act is now
the act of the bank as its agent whether or not he
acted originally within the scope of his authority.
See Drainage District v. Dawson County Irrigation
Co., 140 Neb. 866, 2 N.W.2d 321 (1942).

Since we are unable to determine the basis of the
jury’s verdict, i.e., whether the jury found that
Heintzelman made misrepresentations to the de-
fendant in the first instance, the cause must again
be reversed and remanded to submit the entire issue
to the jury, together with an instruction that if the
misrepresentations were in fact made, the bank has
ratified the transaction.

REVERSED AND REMANDED WITH DIRECTIONS,

HAroOLD S. MYERS AND WiLLIAM G. CAMPBELL,
APPELLANTS, V. THE BANK OF NIOBRARA, A NEBRASKA
STATE BANKING CORPORATION, APPELLEE,

336 N.W.2d 608

Filed July 29, 1983. No. 82-495.

Subrogation: Guaranty. The general rule is that a surety or guaran-
tor is entitled to be subrogated to the benefit of all the security and
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means of payment under the creditor’s control, and, therefore, in
the absence of assent, waiver, or estoppel he is generally released
by an act of the creditor which deprives him of such right.

Appeal from the District Court for Knox County:
MEeRRITT C. WARREN, Judge. Affirmed.

Frank A. Taylor of Kutak Rock & Huie, for appel- °
lants.

John M. Peebles, for appellee.

KrivosHa, C.J., BosLauGH, McCown, WHITE,
HasTings, CAPORALE, and SHANAHAN, JJ.

HASTINGS, J. .

Harold S. Myers and William G. Campbell, the
plaintiffs, commenced this action by filing a petition
for declaratory judgment in the District Court of
Knox County. They sought to have the District
Court declare that any obligation they had under
guaranty agreements with the defendant, Bank of
Niobrara, be discharged due to the bank’s actions.

The bank answered and counterclaimed for the
amount it claims is due it under the guaranty agree-
ments between the bank and the plaintiffs. The Dis-
trict Court found in favor of the bank, awarding
$14,586.65. We affirm.

On appeal the plaintiffs assign three errors to the
decision of the District Court. They claim the court
erred in its interpretation of the guaranties given by
plaintiffs to the bank; the court erred in failing to
consider evidence showing the bank improperly re-
leased and surrendered the collateral which se-
cured the loans guaranteed by the plaintiffs; and the
court erred in failing to find that the evidence and
relevant law completely discharged plaintiffs’ obli-
gations under these guaranties.

A brief discussion of the relevant facts will aid in
an understanding of this appeal. On September 16,
1976, the plaintiffs each executed and delivered to
the bank loan guaranty agreements guaranteeing
subsequent loans made to one Frank Brown up to
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$30,000. On September 18, 1976, Frank Brown, doing
business as Brown Seed & Supply Co., borrowed
$26,920.27 from the Bank of Niobrara. This loan was
secured by a security interest in the warehouse re-
ceipts covering the seed and grain purchased with
the money loaned. Under the agreement between
the bank and Brown, Brown was to store the seed
and grain purchase with Nytco Services, Inc., a
bonded warehouse. When Brown wanted to sell
some of this collateral, he would tender a check for
85 percent of the purchase price to the bank, and the
bank would then order Nytco to release the desired
seed or grain.

Two other loans were made to Brown, for $2,023 on
October 4, 1976, and for $10,004.50 on October 7, 1976,
under the same arrangement. A renewal loan of
$21,780.62 was extended on April 26, 1977, which re-
placed the outstanding balance of the prior loans be-
tween Brown and the bank. Another renewal loan of
$13,481.836 was extended on March 23, 1979. A final
renewal loan of $14,586.65, which is evidence of the
debt at issue here, was extended on January 2, 1980.

On or about May 1, 1980, Brown declared bank-
ruptcy, and the bank made demand upon the plain-
tiffs, under the guaranty agreements, to pay the sum
of $14,586.65 due under this final renewal note.

Plaintiffs claim the bank improperly released the
collateral which secured the loans made to Brown.
From the record it appears that the bank released
the vast majority, if not all, of the collateral in the
possession of the warehouseman, Nytco.

Plaintiffs argue that because the bank released
the collateral it thereby deprived plaintiffs of the
ability to proceed against that collateral to satisfy
any debt incurred as a result of these guaranties.
Plaintiffs claim their obligation is therefore dis-
charged.

It may be true that if a secured party, such as the
bank, impairs a guarantor’s ability to satisfy any ob-
ligation arising under the agreement of guaranty by
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releasing the collateral securing that loan, said
guarantor’s obligation is then released. However,
we find we need not reach this question, as the plain-
tiffs waived any right to object to such release.

The loan guaranty agreement on its face waived
any objection and assented to the acts of the bank.
In relevant part it reads: ‘‘For Value Received and
to enable Frank Brown of Stuart, Nebrsaka [sic],
hereinafter designated as ‘Debtor,” to obtain credit,
from time to time, of Bank of Niobrara, Niobrara,
Nebraska, we hereby request said Bank to extend to
said Debtor such credit as said Bank may deem
proper, and we hereby jointly and severally guaran-
tee the full and prompt payment to said Bank at ma-
turity, and at all times thereafter, and also at the
time hereinafter provided, of any and all indebted-
ness, liabilities and obligations of every nature and
kind of said Debtor to said Bank, and every balance
and part thereof, whether now owing or due, or
which may hereafter, from time to time, be owing or
due, and howsoever heretofore or hereafter created
or arising or evidenced, to the extent of Thirty Thou-
sand and no/100 - - - - - Dollars . . . .

‘“All diligence in collection, and all presentment for
payment, demand, protest, notice of protest, and no-
tice of non-payment, dishonor and default, and of the
acceptance of this guaranty, and of any and all exten-
sions of credit hereunder, are hereby expressly waived.

‘“The granting of credit from time to time by said
Bank to said Debtor in excess of the amount of this
guaranty and without notice to the undersigned, is
hereby authorized and shall in no way affect or
impair this guaranty.

‘‘Authority and consent are hereby expressly
given said Bank from time to time, and without any
notice to the undersigned, to give and make such ex-
tensions, renewals, indulgences, settlements and
compromises as it may deem proper with respect to
any of the indebtedness, liabilities and obligations
covered by this guaranty, including the taking or
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releasing of security and surrendering of
documents.”” (Emphasis supplied.)

A more clear and absolute guaranty can hardly be
imagined. This guaranty expressly authorized the
bank to extend additional credit and release the se-
curity for these loans without notice to the plaintiffs.
In short, plaintiffs waived any objections to the bank’s
action in this case by signing these agreements.

As we said in Custom Leasing, Inc. v. Carlson
Stapler & Shippers Supply, Inc., 195 Neb. 292, 298,
237 N.W.2d 645, 649 (1976), a case cited to us by both
parties: ‘‘The general rule is that a surety or
guarantor is entitled to be subrogated to the benefit
of all the security and means of payment under the
creditor’s control and, therefore, in the absence of
assent, waiver, or estoppel, he is generally released
by an act of the creditor which deprives him of such
right.”” (Emphasis supplied.)

It cannot be doubted that in this case the plaintiffs
assented to the actions taken by the bank and
waived any objections by signing the loan guaranty
agreements. We therefore find the decision of the
District Court to be correct, and affirm that decision.

AFFIRMED.

DARRYL D. JAMESON, APPELLANT, V. V. WILLIAM
GIACALONE, APPELLEE.
337 N.W.2d 120

Filed July 29, 1983. No. 82-515.

1. Partnerships: Actions: Promissory Notes. A suit by a partner to
collect on a note representing his contribution to the partner’s capi-
tal account is an action at law, and ordinarily such action may not
be turned into an equitable action for an accounting by a cross-
petition. .

2. Judgments: Appeal and Error. The findings of a court in a law
action have the effect of a jury verdict and will not be set aside
unless clearly wrong.
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Appeal from the District Court for Phelps County:
BERNARD SPRAGUE, Judge. Affirmed.

Anderson, Strasburger, Klein, Peterson and Swan,
for appellant.

Charles J. Cuypers of Sherwood Law Office, for
appellee.

KrivosHa, C.J., BosLaugH, McCowN, WHITE,
HASTINGS, CAPORALE, and SHANAHAN, JJ.

WHITE, J.

Appellant, Darryl D. Jameson, filed suit to re-
cover on a nhote given by appellee, V. William
Giacalone as his contribution to the partnership
capital account. Appellee answered, admitting the
execution of the note and nonpayment but alleging
by amended cross-petition that he was entitled to
certain setoffs and to damages by reason of appel-
lant’s alleged misconduct which resulted in the fail-
ure of the partnership enterprise. In effect, the
appellee asked for an accounting.

We note at the outset that this is a law action. In
Fleischer v. Broders, 178 Neb. 723, 730, 135 N.W.2d 5,
10 (1965), we said: ‘‘That a party has a right to
bring an action on a note by one partner for advance
to another for the purpose of carrying his obligations
under the partnership agreement and to further its
interest is well established. Linch v. Linch, 145 Neb.
792, 18 N.W.2d 98. Ordinarily recovery on said note
may be had, without regard to the status of the part-
nership accounts, and ordinarily such action may
not be turned into an equitable action for accounting
by cross-petition. Linch v. Linch, supra.”

The cause was tried to the court, and therefore the
findings of the trial court have the effect of a jury
verdict and will not be set aside unless clearly
wrong. Quinn v. Godfather’s Investments, 213 Neb.
665, 330 N.W.2d 921 (1983).

The trial court found that the note was executed,
not paid, and found for appellant in the principal
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amount of $9,075, with interest as provided in the
note. The trial court also found that the partnership
payments on a pickup truck originally owned by ap-
pellant, transferred to the partnership, and at dis-
solution transferred back to appellant should be
charged to appellant in the amount of $2,814.

The trial court also found appellee was entitled to
be credited with payment by personal funds of a
partnership debt in the amount of $750 and, further,
that appellant was properly chargeable with with-
drawals of $2,928.

The trial court also found that the appellee was
damaged in the amount of the balance of his debt to
the partner of $5,487. The effect of these findings
was to completely offset the judgment for appellant
on the note, so that neither party recovered from the
other.

Having examined the record, we are satisfied that
there is evidence to support the trial court’s find-
ings. It would serve no purpose to detail the mis-
conduct of appellant in the discharge of his duties as
a partner and in his personal life, which the trial
court could and did find resulted in the destruction
of the partnership reputation and the dissolution of
the partnership.

: AFFIRMED.

RICHARD SPILINEK AND HILDA SPILINEK, HUSBAND AND
WIFE, APPELLEES, V. ALVIN R. SPILINEK AND ELLEN
SPILINEK, HUSBAND AND WIFE, APPELLANTS,

337 N.W.2d 122

Filed July 29, 1983. No. 82-524.

1. Equity: Appeal and Error. In equity cases we review the record
de novo and reach an independent conclusion without reference to
the conclusion reached by the trial court; except, however, that
where credible evidence is in conflict we give weight to the fact
that the trial court saw the witnesses and observed their demeanor
while testifying.
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2. Boundaries: Acquiescence. The rule of recognition and acqui-
escence embodied in Neb. Rev. Stat. § 34-301 (Reissue 1978) is sepa-
rate and distinct from the theory of adverse possession.

3. Boundaries: Acquiescence: Estoppel. In order for the estoppel
created by recognition and acquiescence to operate, there must be
an assent, by words, conduct, or silence, in a line as the boundary.

4. Boundaries: Damages. Neb. Rev. Stat. § 34-103 (Reissue 1978)
does not authorize assessment of one-half the cost of surveying a
disputed boundary line to the other party.

5. Statutes. No interpretation is needed to ascertain the meaning of
plain and unambiguous statutes; in the absence of anything to indi-
cate the contrary, words used in a statute will be given their ordi-
nary meaning.

Appeal from the District Court for Howard County:
JosepHa D. MARTIN, Judge. Affirmed as modified.

Robert E. Wheeler of Stowell & Wheeler, P.C., for
appellants.

0. Wm. VonSeggern, P.C., of Cunningham, Black-
burn, VonSeggern, Livingston, Francis & Riley, for
appellees.

KrivosHa, C.J., BosLauGH, McCowN, WHITE,
HasTiNGs, CAPORALE, and SHANAHAN, JJ.

CAPORALE, J.

Plaintiffs-appellees, Richard Spilinek and Hilda
Spilinek, husband and wife, brought an action
against Richard’s nephew and his wife, Alvin R.
Spilinek and Ellen Spilinek, to settle a disputed
boundary by placing it at the true line as determined
by survey. They also prayed that a lawful division
fence be erected on that line. The defendants-
appellants counterclaimed and prayed that the
boundary be fixed at a certain fence line. The trial
court fixed the boundary at the true line, ordered de-
fendants to remove, at their sole cost, the fence
erected by them on plaintiffs’ land, directed that
each side pay one-half of the cost of plaintiffs’ sur-
vey, and directed that the parties share equally the
cost of erecting a lawful division fence at the true
line. We affirm as modified.

The action is a special one brought under Neb.
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Rev. Stat. § 34-301 (Reissue 1978). Such cases are
tried under the equity jurisdiction of the District
Court and appealed in conformity with the rules of
equity. As such, we review the record de novo and
reach an independent conclusion without reference
to the conclusion reached by the trial court; except,
however, that where credible evidence is in conflict
we give weight to the fact that the trial court saw the
witnesses and observed their demeanor while testi-
fying. Hardt v. Short-Line Irr. Dist., 214 Neb. 612,
335 N.w.2d 292 (1983); Cofer v. Kuhlmann, 214
Neb. 341, 333 N.W.2d 905 (1983); Spilinek v. Spilinek,
212 Neb. 811, 326 N.W.2d 170 (1982); Neb. Rev. Stat.
§ 25-1925 (Reissue 1979).

In accordance with the foregoing rules we deter-
mine that the plaintiffs own the northern 40-acre
tract of land. The defendants own the contiguous
southern tract, which extends beyond the eastern
boundary of plaintiffs’ land. The northern tract has
been owned by plaintiffs continuously since 1936; the
defendants have owned the southern tract since De-
cember of 1980. Prior thereto it had been owned,
since the 1930s, by various members of the
Marshalek family. The Marshaleks and plaintiffs,
unlike the defendants and plaintiffs (see, also,
Spilinek v. Spilinek, supra), got along well with each
other. It had been the custom of the plaintiffs and
the Marshaleks to erect temporary fences from time
to time extending from the southeast to the south-
west cornerposts of plaintiffs’ land. In the spring of
1975 Martin Marshalek removed the rotted southeast
cornerpost which plaintiff Richard Spilinek and his
son Roland later replaced. In doing so Richard and
Roland made no particular effort to locate the re-
placement post exactly where the original southeast
cornerpost had been, as no attempt was being made
to establish a boundary. The purpose was only to
erect something to which a fence might be tied.
Their concern at that time was to make certain that
they did not encroach upon the Marshaleks’ land and
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to place the post approximately where it had been.
The southwest cornerpost rotted out in approxi-
mately 1974. Thereafter the west ends of the tem-
porary fences were tied to one of Richard’s gate-
posts. Some time prior to his purchase of the land
Alvin had discussed with Richard the fact that he
(Alvin) wished to erect ‘‘half a fence.”” Richard re-
plied that when Alvin had made the purchase Alvin
should see Richard and ‘‘we’ll put the fence in.”” In
May of 1981 the defendant Alvin, without any further
discussion with Richard and without causing any
survey to be made, erected one-half of the subject
fence and tied it to the southeast cornerpost which
had been replaced by Richard and his son. In Au-
gust of that year Alvin became aware that plaintiffs
had caused a survey to be made, but nonetheless
erected the second half of the fence without refer-
ence to that survey.

Defendants assign as error the determinations (1)
that the boundary should be established along the
true line and not along the existing fence line, and
(2) that defendants are liable for one-half the cost of
plaintiffs’ survey. Defendants also imply the court
erred in determining they should bear the cost of re-
moving the fence and that each party should share
equally the cost of constructing a lawful fence on the
true line.

The essence of defendants’ contention is that the
‘‘fence line’’ has been recognized and acquiesced in
by the parties and their grantors for more than 10
consecutive years, and, therefore, it, and not the
true line, establishes the boundary between plain-
tiffs’ and defendants’ land. They cite in support of
that contention § 34-301; Shirk v. Schmunk, 192 Neb.
25, 218 N.wW.2d 433 (1974); and McGowan 7v.
Neimann, 139 Neb. 639, 298 N.W. 411 (1941). The
statute, in pertinent part, provides: ‘‘Either the
plaintiff or defendant may, by proper plea, put in is-
sue the fact that certain alleged boundaries or cor-
ners are the true ones, or that such have been recog-
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nized and acquiesced in by the parties or their
grantors for a period of ten consecutive years . . . ."”
Shirk v. Schmunk, supra, was an action to quiet title
to accretion land, brought under the pertinent stat-
ute, wherein we held the fact that a permanent
fence, constructed as a boundary line between the
two properties, had been in continuous existence for
more than 10 years established that plaintiffs’ prede-
cessor, who claimed ownership of all the land up to
the fence, had obtained title to the disputed property
by adverse possession. McGowan v. Neimann, su-
pra, establishes the scope of § 34-301 to contemplate
actions to determine disputed boundaries of real es-
tate whether the boundaries were known at one time
and lost, or otherwise.

McGowan does not assist in the factual analysis
required by this case. Defendants’ reliance upon
Shirk is misplaced. Shirk was resolved under the
theory of adverse possession. We have held that the
rule of recognition and acquiescence embodied in
§ 34-301 is separate and distinct from the theory of
adverse possession. Hakanson v. Manders, 158 Neb.
392, 63 N.W.2d 436 (1954). Therein, this court indi-
cated that in order for the estoppel created by recog-
nition and acquiescence to operate, there must be an
assent, by words, conduct, or silence, in a line as the
boundary. We stated therein that the act of placing
a row of trees on one’s own property, even under the
mistaken impression that the plantings were on the
boundary line, did not of itself establish a mutual
recognition and acquiescence in the mistaken line as
the boundary. In Bender v. James, 212 Neb. 77, 321
N.W.2d 436 (1982), we recognized that the doctrine of
acquiescence involves more than a mere establish-
ment of a line by one party and the taking of posses-
sion by him; it involves the idea that the other party,
with knowledge of the line so established and the
possession taken, assents thereto as the boundary.
We found therein that changing the direction of crop
rows where there had never been a boundary dis-
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pute and where the parties’ predecessors in title had
always gotten along with one another did not consti-
tute notice of the establishment of a boundary line
prejudicial to the interests of one of the parties and
an acquiescence thereto. We therefore denied a
claim of ownership based upon acquiescence. In
Hausner v. Melia, 212 Neb. 764, 326 N.W.2d 31 (1982),
we stated that in order to claim a boundary line by
acquiescence both parties must have knowledge of
the existence of a line as the boundary.

The record before us does not demonstrate that
plaintiffs and the defendants’ predecessors in title
considered the stringing of temporary fences from
the replaced southeast cornerpost to establish the
boundary line of their respective properties. The
trial court was therefore correct in establishing the
boundary at the true line as determined by the sur-
vey.

The situation is otherwise, however, with respect
to assessing one-half the cost of plaintiffs’ survey to
defendants. We find no authority for such assess-
ment, and counsel have directed us to none. Plain-
tiffs’ argument that the language of Neb. Rev. Stat.
§ 34-103 (Reissue 1978), that ‘“‘Any landowner who
shall erect a division fence may demand and collect
by civil suit from such adjoining landowner one half
the reasonable value of such division fence,” au-
thorizes the trial court’s action is imaginative, but
without merit. The reasonable value of a division
fence cannot be said to include the cost of deter-
mining where the division fence should be located.
No interpretation is needed to ascertain the meaning
of plain and unambiguous statutes; in the absence of
anything to indicate the contrary, words used in a
statute will be given their ordinary meaning. Hill v.
City of Lincoln, 213 Neb. 517, 330 N.W.2d 471 (1983);
County of Douglas v. Board of Regents, 210 Neb. 573,
316 N.w.2d 62 (1982).

Since defendants have erected a fence on plain-
tiffs’ land, it is obvious they must bear the cost of
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removing it. See George Rose Sodding & Grading
Co., Inc. v. City of Omaha, 187 Neb. 683, 193 N.W.2d
556 (1972), appeal on remand 190 Neb. 12, 205 N.W.2d
655 (1973), stating that the cost of removing sewage
pumped without permission onto plaintiff’s property
was an element of plaintiff’s damages.

The above-cited portion of § 34-103 disposes of de-
fendants’ claim that the trial court erred in requiring
them to pay one-half the reasonable value of the di-
vision fence which it directed be erected in accord-
ance with Neb. Rev. Stat. § 34-102 (Reissue 1978),
which provides in part: ‘‘“When two or more per-
sons shall have lands adjoining, each of them shall
make and maintain a just proportion of the division
fence between them . R

We therefore affirm the trial court’s judgment but
modify it by striking therefrom the assessment to
defendants of one-half the cost of plaintiffs’ survey.

AFFIRMED AS MODIFIED.

McCown, J., concurs in the result.

VILLAGE OF MORRILL, NEBRASKA, A MUNICIPAL
CORPORATION, APPELLANT, V. ROOSEVELT PUBLIC
PoOwER DISTRICT, A RURAL PUBLIC POWER DISTRICT,
APPELLEE,
337 N.Ww.2d 125

Filed July 29, 1983. No. 82-532.

1. Contracts. A written contract expressed in unambiguous language
is not subject to interpretation or construction and the parties’ in.
tention must be determined from its contents.

2. Public Utilities: Rates. The reasonableness or unreasonableness of
rates charged or action taken by the board of directors of a public
power district is a proper matter for judicial examination and review.

3. Actions: Contracts. A suit for money had and received is based
upon a notion that where one person has money to which in equity
and good conscience another is entitled, the law creates a promise
by the former to pay to the latter.
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Appeal from the District Court for Scotts Bluff
County: ROBERT O. HIPPE, Judge. Affirmed.

R. L. Gilbert, for appellant.

Steven C. Smith of Van Steenberg, Brower,
Chaloupka, Mullin & Holyoke, for appellee.

Krivosda, C.J., BospavcgH, McCown, WHITE,
HasTiNGs, CAPORALE, and SHANAHAN, JJ.

KRrivosHa, C.J.

The appellant, Village of Morrill, Nebraska, a mu-
nicipal corporation (Morrill), appeals from an order
entered by the District Court for Scotts Bluff County,
Nebraska, dismissing a suit for money had and re-
ceived, filed by Morrill against Roosevelt Public
Power District (Roosevelt), a public power district.
We affirm.

Morrill owns and operates an electrical distribu-
tion system, purchasing electricity at wholesale and
selling it at retail to residents of Morrill and a few
farms located near Morrill. Roosevelt also owns
and operates an electrical distribution system and
sells electricity at retail in the rural areas in Scotts
Bluff and adjacent counties. In addition, Roosevelt
sells some electricity at wholesale to municipalities
such as Morrill which, in turn, resell the electricity.
Roosevelt purchases its electricity from Tri-State
Generation and Transmission Association, Inc., an
association of public power districts located in Colo-
rado, Wyoming, and Nebraska.

Until 1975 Morrill purchased all of its electricity
from the U.S. Bureau of Reclamation. Due to in-
creased loads and the unavailability of additional
electricity from the bureau, on May 5, 1975, Morrill
entered into a contract with Roosevelt for the pur-
chase of supplemental electrical energy. Para-
graph 6(a) of the contract provided: ‘‘The Buyer
shall pay the Seller for supplemental electric service
furnished hereunder, to be applied to the monthly
billing figures determined pursuant to Article 5



VILLAGE OF MORRILL v. ROOSEVELT P.P. DIST. 43
Cite as 215 Neb. 41

hereof, the monthly rate under which the Seller pur-
chases electric service at wholesale from Tri-State
Generation and Transmission Association, Inc. in-
creased by ten percent (109%), which monthly rate is
set forth in Tri-State’s Schedule A (revised March
22, 1974), attached hereto and made a party [sic]
hereof. The Buyer agrees that if at any time the
rate under which the Seller purchases electric serv-
ice at wholesale is modified by Tri-State by a re-
vised or superseding schedule, said revised or super-
seding schedule shall replace the schedule then in ef-
fect hereunder.”” Under this contract the seller was
Roosevelt and the buyer was Morrill.

Thereafter, from time to time, Tri-State revised
its schedule A and, accordingly, Roosevelt adjusted
its charges to Morrill. On July 21, 1976, Tri-State es-
tablished a schedule of rates for wholesale firm
power service for resale at wholesale to non-REA
beneficiaries. Morrill was such a non-REA
beneficiary customer of Roosevelt, as were three
other municipalities in the Roosevelt service area.
By reason of the revision, Roosevelt was charged
one rate for energy purchased for resale to its retail
customers (A-5) and another rate for energy pur-
chased for resale to non-REA act beneficiaries such
as Morrill (R-1). '

Morrill now argues that the R-1 rate was inappli-
cable to Morrill and that it should have been
charged under the revised schedule A-5 and not the
R-1. Morrill further argues that amounts paid by
Morrill to Roosevelt under the R-1 rate in excess of
those provided for by schedule A-5 should be re-
funded to Morrill. The basis of Morrill’s argument
is that under its contract with Roosevelt it was to
pay on the basis of a schedule A rate established
when the contract was entered into or modified or
revised from time to time, and not on the basis of a
new schedule derived for non-REA act beneficiaries.
Morrill maintains that the R-1 rate is neither a modi-
fication nor a revision of the rate previously charged
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Morrill but, rather, a ‘“‘new rate’’ and therefore not
applicable to Morrill.

We believe that the argument is simply without
any basis. Clearly the agreement between Roose-
velt and Morrill is that Morrill will pay to Roosevelt
for energy an amount equal to that charged by Tri-
State to Roosevelt, plus an additional 10 percent.
Morrill concedes that Tri-State charged Roosevelt
for energy supplied to Morrill under the R-1 rate.
Morrill’s position is that that is Roosevelt’s problem
and not Morrill’s.

Each party to the contract urges us to consider ex-
trinsic evidence in an effort to interpret the con-
tract. We think that is not necessary. The lan-
guage of the contract is clear and unambiguous. It
is a familiar rule of law that a written contract ex-
pressed in unambiguous language is not subject to
interpretation or construction and the parties’ inten-
tion must be determined from its contents. Clemens
Mobile Homes, Inc. v. Anderson, 206 Neb. 58, 291
N.W.2d 238 (1980). Morrill agreed to pay Roosevelt
whatever Roosevelt was charged by Tri-State, plus
an additional 10 percent. That language is clear and
unambiguous. Furthermore, the language of the
contract recognized that there would be changes
made in the rate schedules.

