Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
06/11/2026 04:31 PM CDT

REPORTS OF CASES

DECIDED BETWEEN

DECEMBER 11, 1979 and APRIL 7, 1980

IN THE

Supreme Court of Nebraska

SEPTEMBER TERM 1979 and JANUARY TERM 1980

VOLUME CCV

BARBARA R. JACKSON

ACTING REPORTER

GANT PUBLISHING COMPANY
LINCOLN, NEBRASKA

1981



Copyright A. D. 1981

By BArRBARA R. JACKSON,
ACTING REPORTER OF THE SUPREME COURT

For the benefit of the State of Nebraska



SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

NorMaN KrivosHa, Chief Justice

LEesLIE BosLauGH, Associate Justice
HarLe McCowN, Associate Justice
LAWRENCE M. CLINTON, Associate Justice
DonaLD BRODKEY, Associate Justice

C. TuoMmas WHITE, Associate Justice
wiLLiaMm C. HastiNGs, Associate Justice

BARBARAR. JACKSON ................ Acting Reporter'
DonNaLD C. PATTON ........ Acting Assistant Reporter?
JILNAGY .o e Reporter?’
LARRY D. DONELSON .. ...viviiiiieiienn e, Clerk
JOHND. CARIOTTO .. ...ovvivanenennnne Deputy Clerk
JEANNETTE F. HAMMOND ............. Appellate Clerk
MYRLIN K. REIBOLDT ... tcviiiiirineaanreeenen Bailiff
JANCULVER ...ovviiniininiiaannnnn Appellate Clerk

' Until March 3, 1980, Assistant Reporter
from March 3, 1980.

2 Until March 3, 1980.

3 Appointed March 3, 1980.

(iii)



DEPARTMENT OF JUSTICE

PAUuL L. DOUGLAS .................. Attorney General
GERALD S. VITAMVAS ....... Deputy Attorney General
BERNARD L. PACKETT .... Assistant Attorney General
MEeLviN K. KAMMERLOHR . Assistant Attorney General
HArROLD MOSHER ......... Assistant Attorney General
RaLpHH. GILLAN ........ Assistant Attorney General
WARREN D. LicHTY, JR. ... Assistant Attorney General
TERRY R. SCHAAF ........ Assistant Attorney General
MAaRILYN B. HUTCHINSON .. Assistant Attorney General
JErROLD V. FENNELL . . .... Assistant Attorney General
PATRICK T. O'BRIEN ..... Assistant Attorney General
Joun R. THOMPSON . ...... Assistant Attorney General
Juby K. HOFFMAN ....... Assistant Attorney General
J. KIRKBROWN .......... Assistant Attorney General
ROBERTF'. BARTLE ....... Assistant Attorney General
RoyceE N. HARPER ....... Assistant Attorney General
LiNDA A. AKERS ......... Assistant Attorney General
LYNNERAEFRITZ ........ Assistant Attorney General
RuTH ANNE E. GALTER ... Assistant Attorney General
JOHNBOEHM ............. Assistant Attorney General
G. RODERIC ANDERSON ... Assistant Attorney General
DaLE A.COMER .......... Assistant Attorney General
SHANLER D. CRONK ... .... Assistant Attorney General

(iv)



STIOHONN

uoaqQay = vttt ApeoD 1 9MMIAIO pue ‘JefeyJ, ‘aures ‘eqowqry @ oo juaaag
juowdxy 0 UBWIYN ‘[ JIeN uo1SuTyYSsem
Jaelg JOQNH "5 J9)[EM pue ‘28po( ‘UOISINY], ‘JIng vttt uIxIs
paIemag = e njreg a041g SI9pUNes pue ‘pIemas
BOIISQ UOJION "H WEITM ‘Iorng ‘HI0X ‘MO ‘UOIIWIBH  crorrrrtrecrecceee QEERINC
'BYBWO pleyyang ‘A W90y
YWD 0 aredode)d HOIN ‘A
'yew 0 Uttt PIEMOH Yiiad]
'yRWIQ @ ot uUewyoly ' [(ned
eyewQ U oD ‘W Adaep
eURWIO) @ Aydany "W saurer
BUBWQ e JURIA “I, UYOL
BUBWIQ it W1 & uyor
eyewQ = ot erdwe) "4 enwes
'ByRWO 3ulyory 71 SI0po3Y T,
eyewQ A3ong 'y sowrep
eyqewl) @ uoj[iwreH ‘' preuo sef8noq @ e yunoq
uooury 0 1100epuld ' preuodq
uooury 0 e yonuquuayeq "H a1eq
uooury 0 ottt on[g " welnm
uooury ottt _d ueA [Pnweyg
utooury = e UTUOY *V 119GI9H IBJSBOURT  ccrereereeeeeees PIUL
uorided ™ A9[ue)s "H 951095
yyjnowsyyeld @ ase) ' puowiey
uorideg ™~ uedeoy "H preuocy 90)0 pue ‘ssB) ‘Adaeg e puodas
UuospJeydTy pue
LD sdumeg eMI0D ' Wel[[IM ‘BUBWON ‘@dUmed ‘Uosuyof et 18a1q
%1% 1oMISIg Ut sespnr JOLISIF Ut s3punoy JOLOSIJ JO JsquUnNN

SHOANL LOTHLSIA ANV SLOTHLSIA "TVIOIAdNr

v)



snquInion

........ DESUYIYIUM "D UYor

YOLII9JN pue
‘90UBN ‘XeJIo) ‘o)eld ‘eucog

........... 18ay-Ajuamy,

I93SN)) pue ‘AS[[eA ‘J919dUM

mog usyorg o A11931 g saurep ‘A9190ay) ‘pargaen) ‘dnog ‘eutelg YionjuamL,
ond(q pue
MRQEE ............ ﬁmﬁmdé .Q :F—Ohv _wgwhw—&o _ﬁﬁaneg -.ngdm ............. :&:QO&@EZ
uyesyg ST "9 Wermm 9fep puB uosIdfFaL - Yusdydiy
Suteny addiH 'O 112q0y usprer)
Sueny e W03 ‘' PaJIIv pue ‘I[LLIO ‘JIn[g §)300g e HIUI3jUDAIS
Xnoig pue
souenry @ e URIOW 4 J19QOY ‘opIng Xog ‘SomB( ‘UBPLISBUS Tttt fueeIXIg
AL13yD pue ‘JI0H ‘Ho0Y
MmeNoO e Jowey g »Ahﬂwm .@%Om ..m_&.mwm N%@Vm .§O.~m ............... YU
: Apun( pue ‘aadson) ‘sutyIag
‘HOOOUDYH ‘MOIIIM POY ‘sewng
UojudL], = XLIPUSH "H ¥oer ‘Janjuoa g ‘seAel ‘eseyy 00 YJuaalnoq
SBWOYJ, pue ‘I900H
aeld YWoN @ ottt WINIPUTAM YJIa] ‘Juel) UMY ‘Yie3] ‘uosmeq
Q#H.ﬂﬂnﬂ :@hoz ............... t@:uw :.wzm »-&*OOE .gms .:om&w:moz ............. 5=®®tﬂﬁ
\AOENQM ............ H~°~$ @gmgwo °~.N%H=m U:.N gEhw—&m ................ 5%.—@5
puels] puerny unre g ydesor
PuelsTpuelp r A193 "M PAorT PIBMOppUB B ' IuoASLH
pnop Py an3radg preurag I3)SUOA DUR ‘UIPURI] ‘URLIBH
mmsam.mm .......... mco.NH .‘m Qtﬁvwhh .%OENQ& .WQ—QEHH -»ﬁd.—o .WE.NU<. .................. 5;08
sulem pue
MIOLION e uapJaexr) *J preysry ‘uojuels ‘UOSIPBIN ‘9II31g
GO&CMMQ.“O ......... USIIBM D VLIS .MSE:O .Oﬂoﬁwwé XOUZ] e WUIN
%U—._o dﬁoxda .......... .—uw@g .H. wwoghrm hﬁcwo Ug .ﬁoﬁa .duoxda ................. :&—&MME

SHOANL LOTYLSIAd ANV SLOTJLSIA TVIOIANL

(vi)



ATTORNEYS
Admitted Since the Publication of Volume 204

MARVIN EARL ALBACK

DENNIS LEON ARFMANN

JEFFREY WARREN BEISSEL

THoMAS RANDAL CAMP

JaMEs RICHARD CURTISS

FranNnk RoBerT DEBRUYN

Nancy LEE FIRAK

MyYRON EDWARD FRERICHS,
JR.

RANDY STEWART HISEY

WiLLiaM RoGER HUGHES,
JR.

VALLERA J. JOHNSON

IDA MAE JONES

STEVE JONES

JERALD WAYNE KERL

ANN MARIE KuTA

PAuUL JOSEPH LINSTROTH

MARY JOAN MORGAN

PATRICIA L1ZABETH
PowgeRSs

Davip JouN RyYAN

BURNELL EUGENE
STEINMEYER, JR.

THOMAS KEITH THORNBURG

GEORGE MICHAEL
ZEILINGER

(vii)






TABLE OF CASES REPORTED

Aby; State v. ... 267
Accessory Sales, Inc.; Diesel Service,Inc.v. ...................... 381
Adams, County of; Fraternal Order of Policev. .................... 682
Allied Financial Services, Inc.; ForemostIns. Co.v. ............... 153
American Community Stores Corp.; Craigv. ...................... 286
American Community Stores; Wolfev. ............................ 763
AmesBankv.Hahn ............ .. ... . 353
Anderson Farms, Inc.; Conkey v. ..........cooiiiiiiiiiiiiiiii., 708
Baker v.Buglewicz .............. .. i 656
Batenhorst v. Batenhorst ............. ... ... ..l 601
Bd. of County Commissioners; State ex rel. Schulerv. .............. 647
Bd. of Trustees; State Coll. Ed. Assoc. & Chadron State Coll. v. ..... 107
Beck; County of Merrick v. .................. ... i 829
Beck; ROSENberry v. . ... ... e 664
Beekman; Ceres Fertilizer, Inc. v. ............... ... 768
Benton; Taylor V. ... ..o e 203
Bird v.Bird . ..... ... .. 619
Bishop v. Departmentof Roads ...................... ... ... ..... 760
Black; Porter v. . ... 699
Blome, State ex rel., v. Bridgeport Irr. Dist. ....................... 97
Bolte; Turnbough v. ... .. i 24
Botschv.LeighLandCo. .................. ... . i, 401
Bremers; MCGTIeeVY V. . ...ttt 554
Bridgeport Irr. Dist.; Stateexrel. Blomev. ....................... 97
Brown v. State ..........nnr i 332
Bryan; Remingtonv. ........... ... ... ... 372
Buglewicz; BaKer v. ...t 656
BUuKer V. BUKEE . ... .. i i 571
Burger; State v. ... 340
Burton v.Burton ............ .. 865
Caglev.Cagle ....... ...t 747
Carlson v. NelSON ... ...t 483
Carpenter; Waite Lumber Co., Inc. v. ............ ... 860
Carter; State V. ..o 407
Celeryvale Transport, Inc.; Stephensv. .................c... .. ... 12
Ceres Fertilizer, Inc. v.Beekman ................................. 768
Chadron State Coll., State Coll. Ed. Assoc. &, v. Bd. of Trustees ... 107
Chambers; HOward V. ..........uieriireiii i 150
Chapman; State V. ... ...veien i i 368

(ix)



X TABLE OF CASES REPORTED [VoL. 205

City of North Platte; Nash v. ... ... ... ... ... . ... .. ... ... 480
City of Omaha, Transit Auth. of; Transport Workers of America v. 26
City of Plattsmouth; Plattsmouth Pol. Dept. Coll. Barg. Comm. v. 567

Coffey v. Coffey ... ... ..o i 191
Comer; State V. .. .. e 549
Conkey v. Anderson Farms, Inc. ................... ... ........... 708
Cornhusker Bank of Omaha, The, v. McNamara ................... 504
County of Adams; Fraternal Order of Policev. .................... 682
County of Merrick v. Beck .............. ... . i 829
Craig v. American Community Stores Corp. ....................... 286
Crouch; State v. ... ... 781
DairylandIns. Co. v. Esterling ............. ... ... ... ... ... ... 750
Dale Electronics, Inc. v. FederalIns. Co. .......................... 115
Danish Vennerforning & Old Peoples Home v. State ................ 839
Darin & Armstrong, Inc.; Omaha P. P.Dist.v. .................... 484
Delpv. Laier ...... ... . 417
Dentonv.Nelson .................... P 833
Department of Banking v. Elm Creek State Bank .................. 323
Department of Correctional Services; Randolphv. ................. 672
Department of Roads; Bishopv. ......... ... ... ... ... ......... 760
Deyle; Kenyon & Larsenv. ................oiiiiiiiiiiia. 209
Dickson; State v. .. ... . 476
Diesel Service, Inc. v. Accessory Sales,Inc. ....................... 381
DiMauro and Kessler; State v. ......... ... ... ... i 275
Dinklage Feed Yard, Inc.; Kurzv. ................................ 125
Dinverno; State v. . ... . e 5
Douglas, State ex rel., v. State Board of Equalization and Assm’t 130
Doyle; State v. ...... ... .. 234
Dryden v.Dryden . ...............oiiiiiiiiiiiiiiii i 666
Eagle Deer; State v. ......... ... ... 249
Edmundsv.Edwards .......... ... .. i 255
Edwards; EAMunds V. ... 255
Elm Creek State Bank; Department of Bankingv. ................. 323
Estateof Brownv. State ......... . ... ... .. i 332
Estate of Lonowski, Inre, .............. ... i 596
Estate of McClow, TN Te, ........o.niiiiiiiiiiiiii i 739
Estate of Rich, Inre, ....... .. .. . . . . i, 554
Estate of Snigler, Inre, .......... ... ... ... ... i 24
Esterling; Dairyland Ins. Co. v. .......... ... ...t 750
Fallis; State v. .. .. e 465
Federal Envelope Co.; Scamperinov. ............................. 508
Federal Ins. Co.; Dale Electronics, Inc. v. ......................... 115
First Nat. Bank & TrustCo. v.Hermann ... ....................... 169
First State Bank v. Peterson ................... ... ...l 814

Foremost Ins. Co. v. Allied Fiinancial Services, Inc. ................ 153



VoL. 205] TABLE OF CASES REPORTED xi

Fortin v. Hike .. ... ... . . e 344
Fraternal Order of Police v. County of Adams ..................... 682
Frye; Wahlers v. ... ... ... o it 399
FuchSer v. JACODSOM .. ...ttt ettt 786
Grayv.State ... 853
Hadley & Marker; Statev. ........... ... .. i 412
Hahn; Ames BanKk V. ... ... i e 353
Hale V. Hale ... ... i e it e e 837
Hanson; Knoell Constr.Co., Inc. .............. ... ... it 305
Hanson; Knoell Constr. Co., Inc. .......... ... ... ... .. o 311
Harlan; State v. ... .. 676
Harris; State v. ... oo 844
Hatcher; HOrNUNZ V. ... i e 449
Haynes v.HAynes ................iiiiiiiiiiiiininiiaananiiannna. 35
Heinv. M& NFeed Yards, Inc. ......... ... ... i, 691
Hermann,; First Nat. Bank & Trust Co. v. ......................... 169
Hike; Fortin v. ... ... i i 344
Holtan; State v. ... ... .. 314
Holy Sepulchre Cemetery Assn.; McCannv. ....................... 444
Hornungv.Hatcher ........ .. ... . ... . . i 449
Housing Auth. of City of Omaha; West Fort Residents Assn.v. ..... 397
Howardv.Chambers ...............coiiiiiiiiiie i, 150
Ideal Basic Industries, Inc. v. Juniata Farmers Coop. Assn. ........ 611
Imperial Service Corp.v. Phipps ............... ... ... ...l 622
Inre Estate of LOnOWSKi ........ ... ... 596
Inre Estate of MCCIOW ... ..t 739
. InreEstateof Rich ........ ... 554
Inre Estate of Snigler .......... ... ... ... i 24
In re Freeholder's Petition of Louis D. Quiring ..................... 9
InreInterest of J.L.L. ... .. ... i e 629
Inre Interest of Mosier ...............co it 340
In re Interests of Wedige ............. ... . i 687
Inre Trust of Teeters ... ...ttt 576
Interest of J.L.L., INTre, ... ..ottt 629
Interest of Mosier, INre, .. ...... ... it e 340
Interests of Wedige, Inre, ............... . i 687
Jackson; State V. ... . e 806
Jacobson; FUChSer V. ... . e e e e 786
Johnson; State V. ... .. e 778
Johnson v. ViteK ... ... .. i 745
‘Juniata Farmers Coop. Assn.; Ideal Basic Industries, Inc. v. ....... 611
Kallhoff; Sherman County Bankv. ................ ... .o 392

Keith v. School Dist. NO. 1 . ... i it 631



xii TABLE OF CASES REPORTED ([VoL. 205

Kennedy v.Kennedy ............ ... ... i 363
Kennedy; State v. ... .. 714
Kenyon & Larsenv.Deyle ....... .. ... .. ... ... .0 i 209
Kessler, DiMauroand; Statev. .......... ... ... ... ... . . 275
Knigge v.Knigge . ....... ... ... 149
Knoell Constr. Co., Inc. v.Hanson ............ ... ... .. ... ..... 305
Knoell Constr. Co., Inc. v.Hanson .............. .. .cciiiiiiiiiion.. 311
Kurz v. Dinklage Feed Yard, Inc. .......................iiioen 125
Laier; Delp V. .. 417
Lambert; McClain v. ... . . . 629
Lampone; State v. . ... .. ... 325
Larsen, Kenyon &, v.Deyle ......... ... ... .. ... .. 209
Larson; Panhandle Rehabilitation Center, Inc. v. ............... ... 605
LeighLand Co.; Botschv. .............. .. ... ... i 401
Lincoln General Hospital Assn.; Woodv. .............. .. ... .. ... 576
Linn v. LINN .. ... e e 218
Lippert; Stuthman v. ... .. ... .. ... . . . 302
Lockwood v. LOCkwoOod . ......... ... ... ... .. i 818
Long; State v. ... . 252
Lonowski; Sherman County Bank v. ............................... 596
Lozier; Pettis v. ... . 802
M & NFeed Yards, Inc.; Heinv. ........ ... .. oo it 691
Marker, Hadley &; State v. ............. . ... . 412
Matlock v. MatloCK ... ..ot 357
Matthews; State v. ... ... e 709
Mays; State v. ... e 730
McCann v. Holy Sepulchre Cemetery Assn. ........................ 444
McClain v. Lambert .. ... . . . . e e 629
McClow; Reed V. . ... . . 739
McCormick V. Te€ITY .. ... o e 650
MceDaniel; State V. .. .. . e e e 53
McGreevy V. Bremers ............couuiiiiiiiiiinaiiiaiananean.. 554
McNamara; The Cornhusker Bank of Omahav. ................... 504
Mendenhall; MFA Ins. Companiesv. .............................. 430
Merrick, County of, v.Beck ......... ... ... ... . i 829
MF A Ins. Companies v. Mendenhall ............................... 430
Middle Republican Nat. Resources Dist.; Sayer Acres, Inc.v. ...... 360
Moon v. Winger Boss Company, Inc. ............................... 292
Myers; State v. ... ... 867
Nashv.Cityof North Platte ................ .. ... ... ... ... ... 480
Neal v. School Dist. Of YOIK . .....oovuiinaiieiii i, 558
Nebraska Nurses Assn., State ex rel., v. State Board of Nursing .... 792
Nelson; CarlSOn V. .. ... ettt .. 483
Nelson; Denton V. ... ... e 833

Nevels v. State ... ..o e 642



VoL. 205] TABLE OF CASES REPORTED xiii

North Platte, Cityof; Nashv. ........ ... ... ... .. 480
Omaha P. P. Dist. v. Darin & Armstrong, Inc. ..................... 484
Otey; State v. ... 90
Overland Hills, Inc.; Tedco Development Corp.v. .................. 194
Panhandle Rehabilitation Center, Inc. v.Larson ................... 605
Payne; State v. ... ... 522
Peery; Statev. ...... .. ... . . . 271
Peterson; First State Bankv. ................. . ... .. ... 814
Petition of Louis D: Quiring, Inre, ................ ... ... ... ..... 9
Pettis v. Lozier ......... .. . e 802
Phipps; Imperial Service Corp. v. ........... . ... i i 622

Plattsmouth, City of; Plattsmouth Pol. Dept. Coll. Barg. Comm. v. 567
Plattsmouth Pol. Dept. Coll. Barg. Comm. v. City of Plattsmouth 567

Porterv.Black ........ ... . ... . . 699
Quiring v. School Dist. No. 91 . ... ... ... ... ... . ... ... ... ... ... .. 9
Randolph v. Department of Correctional Services .................. 672
Rathbun; State v. ... .. ... .. 329
Red Feather; State v. ....... ... ... ... . . . . . 734
Reed v. McCCIOW ... ... i e e 739
Reed; State v. ... . 45
Remington v. Bryan ......... ... ... .. i it 372
Ritter v. Ritter ........ ... . . . . 668
Robbins; State v. ... ... 226
Rosenberry v.Beck ..... ... .. .. ... . i 664
Roundtree; State v. ... ... . . . 479
Sampson v. State Farm Mut. Ins. Co. ... .. 164
Samuels; State v. ...... .. .. 585
Sayer Acres, Inc. v. Middle Republican Nat. Resources Dist. ....... 360
Scamperino v. Federal Envelope Co. ...................ccccuun.. 508
School Dist. No. 1; Keith v. ......... ...ttt 631
School Dist. No.91; Quiring v. .............. ... 9
School Dist. of York; Neal v. ............ ... 558
Schuler, State ex rel., v. Bd. of County Commissioners ............. 647
Schwasinger; State ex rel. Stansberyv. ............................ 457
Sherman County Bank v. Kallhoff ................................. 392
Sherman County Bank v. LONOWSKi ............c.covuveviinnannonn.. 596
Sidel v. Travelers Ins. Co. ...........otiiiiii i, 541
Sikes V. SIKeS . ... i 441
Stansbery, State ex rel., v. Schwasinger ........................... - 457
State V. ADY ... 267
State; BrOWN V. ... e 332
Statev.Burger .......... ... ... e 340

Statev.Carter ....... ... . ... 407



xiv TABLE OF CASES REPORTED [VoL. 205

State v.Chapman . ............... it 368
State V. COmer ... ..o e e 549
State v. Crouch ... ... e 781
State; Danish Vennerforning & Old PeoplesHome v. ............... 839
State v. DICKSON .. ..ot e e 476
State v. DiMauroand Kessler .......... ... ... .. . i 275
State V.DINVEINO . . ... ... i e 75
State v.Doyle ... ... 234
Statev.Eagle Deer ............... i 249
State v. Fallis ... ... e 465
State; Gray V. ...t e 853
State v. Hadley & Marker .................oiiiiiiiirieinninninn. 412
State v. HATIAN ... ... it 676
State v. HarTis .. .. .ttt e e 844
State v. HOMaAN .. .. ... 314
State V. JACKSON . .o\ttt e e 806
State v. JONNSON .. ...ttt e 778
State v.Kennedy . ..............iiiiiiii i 714
State v. LAMPONE . . ... .ottt 325
State v.LONE ... ...t 252
State v. Matthews ... ... . e 709
State V. MAYS ... oottt 730
State v. McDaniel . ....... .o e 53
State v. MYerS ... ..o 867
State; Nevels V. ..ottt e e 642
State v.Otey ... 90
State v.Payne ........... . e 522
State v. Peery ... . 2711
State v. Rathbun .. ... ... . i e 329
Statev.Red Feather .............. ...t 734
State v.Reed ........ .. e 45
State v. RObbINS ... ... .. .. 226
State v.Roundtree .......... ... ... . 479
State v. SaAMUELS .. ... ..o 585
State v. Stewart . ...... ... .. 626
State v. Svoboda ... ... e 175
State v. Tara Enterprises, Inc. .......... ...t 516
State v. Trader .. ... ... ... e 282
State v. Vail ... .. 1
Statev.Valencia ........... ... . ... 719
State v. WalKer ... ... .. e 42
Statev.Wedige ........ ... ... e 687
State v. WIlliams . . ... ... .. e 56
State v. Woodruff . ......... ... . . ... 638
State Board of Equalization and Assm’t; State ex rel. Douglasv. ... 130
State Board of Nursing; State ex rel. Nebraska Nurses Assn. v. ..... 792
State Coll. Ed. Assoc. & Chadron State Coll. v. Bd. of Trustees ...... 107

State ex rel. Blome v. Bridgeport Irr. Dist. ........................ 97



VoL. 205] TABLE OF CASES REPORTED XV

State ex rel. Douglas v. State Board of Equalization and Assm’t .... 130

State ex rel. Nebraska Nurses Assn. v. State Board of Nursing ...... 792
State ex rel. Schuler v. Bd. of County Commissioners ............... 647
State ex rel. Stansbery v. Schwasinger .......................... ... 457
State ex rel. Svoboda v. Weiler .......... ... .. ... ... ... oL 799
State Farm Mut. Ins. Co.; Sampson v. ..o ... 164
Stephens v. Celeryvale Transport, Inc. ............................ 12
Stewart; State V. ... .. 626
Stuthman v. Lippert ........ .. ... . 302
Svoboda, Stateexrel.,,v.Weiler ......... ... ... ... ... i 799
Svoboda; State v. . ... 175
Tara Enterprises, Inc.; Statev. ........... ... .. .. .. ... 516
Taylorv.Benton ......... ... . . . 203
Tedco Development Corp. v. Overland Hills, Inc. ................... 194
Terry; McCormick V. ......... ... 650
The Cornhusker Bank of Omaha v. McNamara .................... 504
Trader; State v. ... . 282

Transit Auth. of City of Omaha; Transport Workers of America v. 26
Transport Workers of America v. Transit Auth. of City of Omaha ... 26

TravelersIns. Co.; Sidel v. ... ... ... i 541
Trust of Teeters, INTre, . ... ... .ottt 576
Turnbough v. Bolte ........... .. ... ... i 24
Turner v. TUINEr . ... ... e e e e et 6
Ulmer v. UlIMer ... ..ttt e et 351
Vail; State v. ... e 1
Valencia; State v. ... ... . e e 719
Vitek; JONNSON V. ... .. e 745
Wahlers v.Frye ... ... ... 399
Waite Lumber Co., Inc. v.Carpenter .............................. 860
Walker; State v. ... ... e 42
Wedige; State v. .. ... 687
Weiler; Stateexrel. Svoboda v. ......... ... ... .. ... .. ... ... 799
Welke v. WelKe . ... ... ... . e 426
West Fort Residents Assn. v. Housing Auth. of City of Omaha ...... 397
Williams; State v. ... . e 56
Winger Boss Company, Inc.; Moonv. ..................coovninnn... 292
Wolfe v. American Community Stores ............................. 763
Wood v. Lincoln General Hospital Assn. ........................... 576
Woodruff; State v. ... ... .. . 638

Woodward v. Woodward ..............c.c. i 40






CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1979

STATE OF NEBRASKA, APPELLEE, V. JACK F'. Va1,
APPELLANT.
286 N. W. 2d 97

Filed December 11, 1979. No. 42416.

1. Trial: Evidence: Witnesses. A defendant is entitled to see and
hear the witness and other evidence presented against him at trial.

2. Trial: Evidence: Juries. The use of a substitute tape recorder
was merely a more critical examination of evidence ‘properly be-
fore the jury. The defendant's rights of confrontation were not
violated.

Appeal from the District Court for Lancaster
County: SamuEL VaN PELT, Judge. Affirmed.

Kirk E. Naylor, Jr., for appellant.

Paul L. Douglas, Attorney General, and Harold
Mosher, for appellee.

Heard before KrivosHa, C. J., BosLauGcH, McCown,
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ.

WHITE, J.

This is an appeal from a criminal action which
charged the defendant, Jack F. Vail, with unlawfully
delivering marijuana and cocaine in violation of sec-
tion 28-4,125, R. R. S. 1943. The jury found the de-
fendant guilty of both counts. The court sentenced
the defendant to a term of probation for 2 years, a
fine of $500 on each count, and assessed the costs of
the action. The defendant moved for a new trial
based upon an alleged improper communication by

(1)



2 NEBRASKA REPORTS [VoL. 205

State v. Vail

the trial judge to the jury. The motion was denied
and defendant perfected this appeal.

The conviction arose from a drug transaction at
the defendant’s residence. On June 7, 1977, at ap-
proximately 10:45 p.m., Paul Wagner, an officer of
the Nebraska State Patrol, and two confidential in-
formants, Michael Gibbany and Kevin Wall, arrived
at the defendant’'s residence to purchase drugs.
Gibbany and Wall were acquainted with the defend-
ant and had arranged the meeting. An electronic
recording device was concealed on Gibbany’s body.
The defendant arrived at the farmhouse shortly
after the three men. Gibbany asked the defendant if
he could purchase marijuana and cocaine. The de-
fendant indicated ‘‘that he could fulfill [their]
needs.”” Gibbany followed defendant into the house
and ‘‘snorted’’ two lines of cocaine at defendant’s in-
sistence. Gibbany agreed to purchase a gram of co-
caine. Defendant informed him the price was $100 a
gram. Gibbany went back to the porch to get $50
from Wagner. The investigating officer told him to
try to ‘“score a bag or some marijuana.”” The de-
fendant agreed to sell Gibbany a bag. Gibbany
waited on the front porch. Shortly thereafter, the
defendant emerged with a bag of marijuana which
he gave to Wall. Wagner, Gibbany, and Wall left at
approximately 11:35 p.m. Vail was subsequently ar-
rested and charged with delivery of marijuana and
cocaine.

The defendant tendered an alibi defense at trial.
Defendant testified that he was employed at the
Farmland Foods plant as a loading supervisor and
remained at the plant after the dockworkers left.
Defendant asserted that he then went to a restaurant
and did not return home until 1 a.m., June 8, 1977. A
roommate corroborated his testimony.

The tape produced from Gibbany’s electronic de-
vice was introduced into evidence. The tape was
played to the jury during trial on a battery-operated
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Uher tape recorder. The jury played the tape again
during deliberations. Because of the poor sound
quality, the jury foreman asked the bailiff if the bat-
teries of the recorder might be recharged. The bail-
iff advised the prosecutor and the judge. The bailiff
did not notify the defendant or his counsel. The
judge and prosecutor determined a substitute tape
recorder should be obtained because it would take
too long to recharge the batteries. The court re-
porter provided a similar sized tape recorder. The
bailiff instructed the jury foreman on the operation
of the recorder.

At an evidentiary hearing on the motion for a new
trial, two jurors testified the substitute recorder im-
proved the quality of the tape. Certain words and
phrases not audible on the old recorder were under-
standable on the substitute recorder. Specifically,
the words ‘‘Come on, Earl’’ were discernible on the
new recorder. The jurors testified that their discus-
sion, after hearing the phrases containing defend-
ant’s nickname, generally centered upon the signifi-
cance of that phrase.

Approximately one-half hour after listening to the
tape, the jury returned a verdict of guilty on both
counts.

Defendant contends the court erred by not inform-
ing the defense counsel of the jury’s request for a
new recorder. Normally a judge’s communication
with the jury outside the presence of the accused is
reversible error only if the communication was prej-
udicial. This is the so-called ‘‘harmless error’’ rule.
The first question is whether the court ‘‘communi-
cated’ with the jury outside the presence of defend-
ant. If the court did ‘‘communicate’’ with the jury
outside the presence of defense counsel, then in or-
der to set aside the verdict, a determination must be
made that the communication prejudiced the de-
fendant.

In Nebraska, the harmless error rule is set out in
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State v. White, 191 Neb. 772, 217 N. W. 2d 916 (1974).
In this case, defendant appealed from a conviction
of possessing heroin with the intent to distribute or .
deliver it. Outside the presence of the accused, the
court instructed the jury to disregard a portion of
the instructions dealing with agency. The defendant
contended the trial judge erred by giving this in-
struction. This court said: ‘‘Under the evidence,
that part of the instruction was surplusage as there
was no question of agency raised. Although the giv-
ing of the instruction in the absence of the defendant
was error, it was harmless error. There is rever-
sible error if the record affirmatively shows that de-
fendant has been prejudiced by private communica-
tion between the trial court and jurors, and a new
trial should be granted where the record is silent as
to a possibility of prejudice, * * *.”’

It is obvious that the furnishing of a substitute re-
corder is not a communication in the sense of State
v. White, supra, or United States v. Treatman, 524 F.
2d 320 (8th Cir., 1975) (clarifying instruction given to
the jury outside of presence of defense counsel), or
State v. Simants, 202 Neb. 828, 277 N. W. 24 217
(1979) (conversation by key prosecution witness with
jury while sequestered). We would be reluctant to
set forth a rule which suggests that a failure of
equipment designed to examine evidence properly
admitted results in an improper communication,
error, and possible reversal.

Rather, the question is whether the defendant’s
rights to confrontation under the Sixth Amendment
of the United States Constitution were abridged
when words were heard in the jury room not pre-
viously heard in the courtrcom. A defendant is en-
titled to see and hear the witness and other evidence
presented against him at trial. Douglas v. Ala-
bama, 380 U. S. 415, 85 S. Ct. 1074, 13 L. Ed. 934
(1965).

Defendant concedes the words ‘‘Come on, Earl”
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were on the tape at all times; the tape itself was re-
ceived in evidence with proper foundation; and he
does not assert that the tape was not at all times
available to him for inspection prior to the trial.

We think that the matter is similar in principle to
State v. Everson, 166 Wash. 534, 7 P. 2d 603 (1932).
This was an appeal by the defendant from his con-
viction of the crime of manslaughter. The decedent
was walking along the left-hand side of the road and
was carrying a walking stick. The decedent was
struck and found unconscious. The defendant was
found in a drunken state, and the walking stick of
the deceased was then hanging from underneath his
car. The walking stick was introduced into evi-
dence, and was in the jury room during the time that
the jurors were deliberating their verdict. The stick
was examined by the jurors to determine whether
the grain of the wood in one end was bent over,
which would indicate whether it had been rubbing in
the gravel. One of the jurors produced a magnify-
ing glass which had not been introduced in evidence.
Holding that the use of the magnifying glass was not
reversible error, the court stated: ‘‘The walking
stick was introduced in evidence, and the jury
merely more critically examined it by aid of a mag-
nifying glass. This did not put them in possession of
material facts which were not already in evidence.”’

The use of a substitute tape recorder was merely a
more critical examination of evidence properly be-
fore the jury. The defendant’s rights of confronta-
tion were not violated. The judgment and sentence
of the trial court is affirmed.

AFFIRMED.
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LinDA K. TURNER, APPELLANT, V. STEVE W. TURNER,
APPELLEE.
286 N. W. 2d 100

Filed December 11, 1979. No. 42447.

1. Divorce: Parentand Child: Minors. In determining the question
of who should have the care and custody of a child upofi the dissolu-
tion of a marriage, the paramount consideration must be the best
interests and welfare of the child.

2. Divorce: Parent and Child: Minors: Appeal and Error. The
discretion of the trial court on the granting or changing of custody
of minor children is subject to review. However, the determina-
tion of the court will not ordinarily be disturbed unless there is

a clear abuse of discretion or it is clearly against the weight of
the evidence.

Appeal from the District Court for Red Willow
County: Jack H. HENDRIX, Judge. Affirmed.

E. H. Powell, for appellant.
Russell & Mousel, P.C., for appellee.

Heard before BosLaucH, CLINTON, and McCown, JJ.,
and CoLweLL and L.. W. KeLLY, Jr., District Judges.

CoLweLL, District Judge.

Petitioner, Linda K. Turner, appeals from a de-
cree of dissolution claiming as error an abuse of dis-
cretion by the trial court and the awarding of cus-
tody of Craig, age 4, to respondent father, Steve W.
Turner.

The parties were married in 1972; petitioner has
two children by a prior marriage; and they lived in
New Mexico and Colorado prior to moving to Bart-
ley, Nebraska, in March 1977. Linda first filed a pe-
tition for separation, and by stipulation temporary
custody was awarded to Linda on July 1, 1977. In
November 1977, Linda moved with her three
children to her present residence at Giltner, Ne-
braska, some 150 miles distant. Upon application of
Steve and following a hearing, the temporary custody
order was modified on December 22, 1977, awarding
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custody of Craig to Steve. On May 9, 1978, upon mo-
tion of Steve, Linda’s petition was amended praying
for a dissolution of marriage, custody of Craig, and
other relief. The issues were joined and upon trial on
August 28, 1978, a decree of dissolution was entered
awarding custody of Craig to Steve. We affirm.

During the marriage both parties were employed,
each contributing their earnings and resources to
the marriage. Steve has been employed full time as
a custodian and bus driver by the Bartley public
schools since the summer of 1977. In September
1977, Linda began training as an over-the-road truck
driver, and since December 1977, she has been so
employed full time, generally traveling to the West
Coast and return. Her employment takes her away
from Giltner from 5 to 7 days at a time, and upon
return from each trip she usually has free time from
3 to 7 days. While she is away from Giltner her chil-
dren are under the care of a Giltner family having
other young children in the home.

‘“In determining the question of who should have
the care and custody of a child upon the dissolution
of a marriage, the paramount consideration must be
the best interests and welfare of the child. * * *
Usually the trial court is in the best position to make
this determination.

“QOur law is clear. The discretion of the trial court
on the granting or changing of custody of minor chil-
dren is subject to review. However, the determina-
tion of the court will not ordinarily be disturbed
unless there is a clear abuse of discretion or it is
clearly against the weight of the evidence.”” Allen v.
Allen, 198 Neb. 544, 253 N. W. 24 853.

It is settled law that this court, in considering this
appeal de novo, will give weight to the fact that the
trial court observed the witnesses and their manner
of testifying. Schuller v. Schuller, 191 Neb. 266, 214
N. W. 2d 617.

The principle question for the trial court and for
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our decision is the best interests of the minor child,
Craig, with focus on the child’s need for parental
supervision and a stable home environment. At
trial the court found that both parties were fit par-
ents to have custody of the minor child. Linda is not
critical of the care and supervision given to Craig by
Steve. Generally, Steve’s hours are from 7 a.m., to
6 p.m., with a 2-hour layoff in the afternoon. His
home in Bartley is adequate and when he is absent
from the home a babysitter is present to supervise
Craig. Linda’s employment as a trucker requires
her absence from the home for extended periods
during which time the supervision of Craig would be
by a neighbor family. Linda intends to continue her
employment as a truck driver. She argues that the
custody of a child of tender years should be awarded
to her as the natural mother, citing as authority
Hodges v. Hodges, 154 Neb. 178, 47 N. W. 2d 361, and
other cases. The tender age of the child is, of
course, a matter which a court should consider in
determining to which parent custody should be
given. However, in this case the child is 4 years of
age and the mother is gone from the home for
many days at a time. No presumption of degree of
fitness of a parent arises from sex alone. § 42-364,
R. R. S. 1943.

From the review of the entire record, the trial
court gave studied and full consideration of the best
interests of Craig and there is no showing of abuse of
discretion. The award of custody of Craig to Steve
was fully supported by the evidence.

AFFIRMED.
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Quiring v. School Dist. No. 91

IN RE FREEHOLDER'S PETITION OF Louls D. QUIRING
ET AL. Louis D. QUIRING ET AL., APPELLANTS, V.
ScHooL DistrIcT No. 91 oF HAMILTON AND YORK

CoUNTIES, NEBRASKA, ET AL., APPELLEES.
285 N. W. 2d 834

Filed December 11, 1979. No. 42451.

1. Schools and School Districts. Class II school districts are those
districts which maintain both elementary and high school grades
and have a population of 1,000 or less, while Class III school
districts, also maintaining elementary and high school grades,
have a population in excess of 1,000 and less than 50,000.

2. . A district of the third class may be reclassified as a
district of the second class, upon application of the board of educa-
tion of such district, if the commissioner finds that the number
of inhabitants of such district has decreased to the level estab-
lished for districts of the second class.

Automatic reduction from a Class III to a Class II dis-
trict does not take place on a reduction in population.

4. Constitutional Law: Statutes: Waiver. An issue regarding the
constitutionality of a statute must be raised at the earliest oppor-
tunity consistent with good pleading or it will be deemed waived.

Appeal from the District Court for Hamilton County:
BrycE BarTu, Judge. Affirmed.

John R. Brogan of Brogan, McCluskey & Wolsten-
holm, for appellants.

Luebs, Dowding, Beltzer, Leininger & Smith, for
appellees.

Heard before KrivosHa, C. J., BosLauGgH, McCown,
CLinTON, BrRODKEY, WHITE, and HasTINGs, JJ.

WHITE, J.

Louis D. Quiring and Grace E. Quiring appeal
from an order of the District Court for Hamilton
County, Nebraska, affirming the decision of the free-
holder’s board of Hamilton County denying a peti-
tion for transfer of appellants’ land from School Dis-
trict No. 91 to School District No. 95 of Hamilton
County. We affirm.

There are several errors assigned but only one
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merits discussion here: That the District Court
erred in finding that School District No. 91 of Hamil-
ton County was a Class I11 school district.

Class II school districts are those districts which
maintain both elementary and high school grades
and have a population of 1,000 or less, while Class III
school districts, also maintaining elementary and
high school grades, have a population in excess of
1,000 and less than 50,000. § 79-102, R. R. S. 1943.

Persons residing in a Class II school district may
be eligible to freehold out of the district but those
persons residing in a Class III school district are
not. §79-403, R. R. S. 1943.

At the hearing on the motion for summary judg-
ment, the parties stipulated that School District No.
91 had a population of less than 1,000 at the time the
petition was filed.

It is the contention of the appellants that a Class
IIT district whose population is reduced to less than
1,000 is automatically changed to a Class II district
whose residents are thereby eligible to freehold out
of the district. Section 79-106, R. R. S. 1943, pro-
vides: ‘‘Whenever any school district of the second,
third, or fourth class shall attain the number of in-
habitants which shall require its classification as a
school district of the third, fourth, or fifth class, re-
spectively, the Commissioner of Education shall
forthwith reclassify such district as a district of the
next higher class. A district of the third class may
be reclassified as a district of the second class, upon
application of the board of education of such district,
if the commissioner finds that the number of inhab-
itants of such district has decreased to the level es-
tablished for districts of the second class. Any re-
classification pursuant to this section shall become
effective at the beginning of the next fiscal year
after the order of the commissioner.”’

The appellants assert that since there is a manda-
tory change to a higher class when the population
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increases above the next required figure, Schroeder
v. Oeltjen, 184 Neb. 8, 165 N. W. 2d 81, there is a cor-
responding mandatory change to a lesser-numbered
district on an appropriate reduction in population.
A fair reading of section 79-106, R. R. S. 1943, does
not support this conclusion. Indeed, the statute spe-
cifically provides for reclassification of a Class III to
a Class II district ‘‘'upon application of the board of
education of such district.”

The record indicates that School District No. 91
changed from a Class II to a Class III district in
1971, and no application of a change from a Class III
to Class II district has been made by the board of
education of School District No. 91.

The history of L..B. 212, Laws 1971, which amended
section 79-106, R. R. S. 1943, supports the conclusion
that automatic reduction from Class III to.Class IT
does not take place on a reduction in population.
See, Education Committee hearings, January 26,
1971, Introducer’s Statement of Purpose, L.B. 212,
Laws 1971, Proceedmgs of the Legislature of Febru-
ary 3, 1971, p. 103, p. 309.

The District Court in its judgment pointed out that
no relief was asked of the court to compel an appli-
cation for reclassification by the board of education.
We do not decide whether such relief could have
been granted in view of the discretion vested in the
board by section 79-106, R. R. S. 1943. Appellants
argue here that the possibility of automatic changes
of classification from a lower to a higher class with-
out an automatic change from the higher to the
lower class raises issues of a constitutional dimen-
sion. Those issues were not presented to the Dis-
trict Court and will not be considered here. An issue
regarding the constitutionality of a statute must be
raised at the earliest opportunity consistent with
good pleading or it will be deemed waived. Zoimen
v. Landsman, 192 Neb. 561, 223 N. W. 2d 49. The ap-
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pellants have also failed to comply with Rule 18 of
this court.
The judgment of the District Court is affirmed.
AFFIRMED.

RoBERT D. STEPHENS, APPELLEE AND CROSS-APPELLANT,
v. CELERYVALE TRANSPORT, INC., APPELLANT AND
CROSS-APPELLEE.

286 N. W. 2d 420

Filed December 11, 1979. No. 42463.

1. Workmen’s Compensation: Employer and Employee: Contracts.
The relationship of employer and employee, as well as that of em-
ployer and independent contractor, arises from the contract be-
tween the parties.

2. Workmen’s Compensation: Employer and Employee: Contracts:
Contractors. There is generally no single test by which the deter-
mination may be made of whether or not a workman is an em-
ployee as distinguished from an independent contractor. However,
the ultimate question is what was the contract between the parties.

3. Workmen’s Compensation: Employer and Employee: Contracts:
Proof. The burden of proof is on the claimant employee to prove
the nature of the contractual relationship.

4. Workmen’s Compensation: Employer and Employee: Contracts.
If there exists a written contract, it must be considered and may
be of prime importance. However, a writing which merely de-
nominates the relationship may not be used to conceal the true
arrangement.

5. Workmen’s Compensation: Employer and Employee: Contracts:
Contractors: Statutes. Where a written contract between the
claimant and alleged employer exists, which not only denominates
the relationship as that of independent contractor but also describes
that kind of relationship, and nothing in the manner of perform-
ance by the parties is inconsistent with the relationship described,
then the independent contractor is, as a matter of law, bound by
the contract and is not to be deemed an employee within the mean-
ing of the workmen’s compensation statutes.

Appeal from the Nebraska Workmen’s Compensa-
tion Court. Reversed and dismissed.

Baylor, Evnen, Baylor, Curtiss & Grimit, for ap-
pellant.
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William A. Wieland of Healey, Brown, Wieland &
Kluender, for appellee.

Heard before BosvpaucH, McCownN, CLINTON, and
BRODKEY, JJ., and Enpacort, District Judge.

CLINTON, J.

This is an appeal by the defendant, Celeryvale
Transport, Inc., from the Nebraska Workmen'’s
Compensation Court on rehearing, from an order by
a divided court awarding the plaintiff, Robert D.
Stephens, compensation for injuries received while
allegedly in the employment of Celeryvale. The is-
sue which is determinative of the outcome of this ap-
peal is whether the finding of the Workmen’s Com-
pensation Court that Stephens was an employee of
Celeryvale, rather than an independent contractor,
is clearly wrong. We determine, as a matter of law,
that Stephens was an independent contractor and re-
verse the judgment of the Workmen’s Compensation
Court and direct dismissal.

The standard of review governing factual deter-
minations of the Workmen’s Compensation Court is
governed by the relevant portion of section 48-185, R.
R. S. 1943, which provides: ‘‘The findings of fact
made by the Nebraska Workmen’s Compensation
Court after rehearing shall have the same force and
effect as a jury verdict in a civil case.” That stat-
ute also limits the grounds for reversal to four,
which include: ‘‘(3) there is not sufficient evidence
in the record to warrant the making of the order,
judgment, or award . . . .”” In applying this statute
we have held the findings of fact made by the Work-
men’s Compensation Court on rehearing will not be
set aside on appeal unless clearly wrong. Hyatt v.
Kay Windsor, Inc., 198 Neb. 580, 254 N. W. 2d 92.
However, final determination of issues of law are for
this court. Where the inference is clear that there
is, or is not, a master and servant relationship, the
determination is for the court and not for the trier of
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fact. Peetz v. Masek Auto Supply Co., 161 Neb. 588,
74 N. W. 2d 474; Mansfield v. Andrew Murphy & Son,
139 Neb. 793, 298 N. W. 749; Vontress v. Ready Mixed
Concrete Co., 170 Neb. 789, 104 N. W. 2d 331.

The evidence shows that at the times pertinent to
this litigation Celeryvale was an interstate motor
freight carrier holding an I. C. C. certificate and ap-
propriate certificates from various state commis-
sions. It also shows that Stephens was the owner of
a certain 1968 Kenworth tractor. For a number of
years Stephens has made his living by operating his
own truck, which he leased to others who held the
appropriate operating certificates.

On May 12, 1977, Stephens entered into an ‘‘Equip-
ment Lease and Transportation Agreement’’ with
Celeryvale, in which the latter is described as
‘“carrier’’ and Stephens as ‘‘contractor.” By the
terms of the agreement, Stephens leased to Celery-
vale the above-mentioned tractor for a period of 1
year. The lease provided that the carrier pay con-
tractor 42 cents a loaded mile. Although the agree-
ment does not expressly so provide, it is clear from
the evidence the tractor was to be used to pull trail-
ers either owned by carrier or which it leased from
others. The contractor agreed to bear ‘‘all costs of
licenses, proration expenses, fuel and use taxes,
gross receipts tax, Colo. G.T.M. tax, intangeable
[sic] tax, tolls, and other fees or assessments inci-
dent to the ownership and operation of said tractor.”
Carrier was obligated to pay for the operating per-
mits for the Kenworth and public liability insurance
thereon, except bobtail, as well as for all licenses,
proration expenses, and maintenance on carrier-
owned trailers.

Again, although not expressly provided in the
agreement, it is to be clearly inferred from the way
in which the parties operated that the agreement
contemplated that Stephens would either operate the
tractor himself or furnish drivers. It provided:
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“All drivers, laborers and other helpers utilized by
the Contractor shall be exclusively the employees of
and compensated by the Contractor.” It provided:
“Carrier will bear the cost of Workmens Compensa-
tion Insurance for the Contractor,”” and, ‘‘It is ex-
pressly understood and agreed that all employees
are subject to certain rules and regulations of said
Carrier.”’

Sometime after the written agreement was en-
tered into, Stephens was furnished with a copy of
““current procedures and regulations affecting all
owner-operators, and owner-operator drivers.”” The
procedures and regulations referred to related to tele-
phone reports and the weighing of vehicles. It con-
tained a prohibition of the presence of alcoholic bev-
erages in the vehicle, made drivers responsible for
damage to equipment and cargo, and required them
to pay fines for speeding or other moving violations.
Also covered were paperwork, bills of lading, filing
of logs, the making of cash advances by the contrac-
tor, physical examinations, shortages, and certain
other responsibilities of drivers.

Both the contract and the regulations required the
contractor to make a cash ‘‘bond’’ deposit of $1,000
to guarantee performance of the contract. This was
to be paid in installments at a stated rate per trip.
The agreement provided that the contractor could
cancel the lease on 30 days notice. It further pro-
vided: ‘‘The parties intend to create by this con-
tract the relationship of CARRIER and INDEPEND-
ENT CONTRACTOR, and not an employer-employee
relationship. Neither the CONTRACTOR nor its
employees are to be considered the employees of the
CARRIER at any time, under any circumstances,
for any purpose.”’

The evidence shows the parties operated in the fol-
lowing manner. Celeryvale solicited shippers, ad-
vised Stephens where and when to pick up cargo,
and the cargo’s destination. The bills of lading re-
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ceived from the shipper specified destinations and
usually delivery dates.

Celeryvale made advances to Stephens for each
trip. The agreement and regulations both indicated
payment would be made for each trip after comple-
tion of the necessary paperwork. In actual practice,
only advances were made and no payment of any
balance was made until after the accident in which
Stephens was injured. That accident occurred on
August 3, 1977, after the agreement had been in ef-
fect less than 3 months. During that time Stephens
made 21 hauls for Celeryvale.

The evidence shows that neither income tax nor
-social security tax was withheld from the payments
made to Stephens. Whether Celeryvale paid an em-
ployer’s share of social security on compensation to
Stephens is not shown, but it is inferable that it did
not, since Stephens’ profit or net compensation could
be determined only after his business expenses were
deducted. The record does not show whether Ste-
phens paid social security as a self-employed per-
son.

The evidence does not leave doubt that Stephens
regarded himself as self-employed even though his
testimony at the original hearing and at the rehear-
ing was somewhat contradictory on the point. At
the rehearing, the testimony on the point, including
admissions as to testimony at the original hearing,
was as follows: ‘‘Q. Mr. Stephens, have you al-
ways owned your own unit and worked for yourself,
so to speak?

A. Yes.

Q. You've always considered yourself your own
boss; right?

Not always. I used to work for other people.
While you owned your own tractors?

I always leased them to somebody else.

But always considered yourself your own boss?
When I was gypsying I did, but when you lease

POP>OP
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to somebody, you kind of go by their own agreement.
Q. I am going to call your attention again back to
the first hearing. Mr. Stephens, the Court was ask-
ing you a little bit about the amount of money you
were receiving.
‘Q. And you say one of the reasons you didn’t
have a feel for other truck drivers is that you
run your own rig, worked for yourself most of
your life; is that correct?

‘A. Yes.’
Do you remember that?
A. T guess.
Q. That answer was correct, wasn’t it?
A. Yes....
Q. . ..My next question:

‘Q. So you’ve sort of been your own boss?

‘A. Yes.’
That was correct, was it not? .
A. Whenever it was leased. I was gypsying for a
long time.”’

The evidence indicates Stephens generally sel-
ected his own route of travel, although he knew if a
trailer owned or leased by Celeryvale required re-
pairs or tires he might have to go to certain places
to get these repairs or replacements. Stephens
made telephone reports as required by the regula-
tions. He kept and transmitted mileage logs as re-
quired. He testified, however, that Celeryvale cal-
culated the mileage by the map for purposes of com-
pensation. He observed driving hours as required
by I. C. C. regulations. His hours of departure and
driving time were largely determined by the neces-
sities imposed by scheduled delivery times.

Stephens paid his own truck expenses except as
we have otherwise indicated. He could satisfy the
contract by furnishing a driver other than himself
and could take time off when he wanted. It is not
made plain by the evidence whether or not he could
refuse hauls which were offered. There is no
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evidence that he did.

At the time of the occurrence of the accident, Ste-
phens had just picked up a load of pork at Crete, Ne-
braska, for delivery in New Orleans. He did not
plan to make that trip himself, since he wanted to
take some time off to work on the Kenworth tractor.
He had, therefore, arranged for another driver. The
Kenworth was not to be used for the trip to New Or-
leans because it would exceed the legal length limits
in some states when coupled to that particular
trailer. He had arranged for the use of a cab-over
tractor of which he had possession and control. At
the time of the accident, he was driving the Ken-
worth and pulling the loaded trailer en route to Shoe-
maker’s truck stop at Lincoln. He was being
followed in the cab-over tractor by the driver who
would make the trip to New Orleans. Some small
repairs were to be made to the cab-over tractor at
Shoemaker’s to prepare it for the trip. That tractor
would then be attached to the trailer in place of the
Kenworth.

Because the cab-over tractor was not covered by
the lease of May 12, 1977, a ‘‘trip lease’’ with Celery-
vale was to be picked up at Shoemaker’'s. This had
been previously arranged with Celeryvale. The
agreement of May 12, 1977, contemplated ‘‘trip
leases’’ (apparently special leases covering one trip
only with equipment other than that described in the
lease). The pertinent provision was: ‘‘Carrier will
guarantee $.42 a mile for trip lease for all equip-
ment.”’

Stephens testified that for the proposed New Or-
leans trip the driver would be paid separately by
Celeryvale and that Stephens was to receive the mile-
age payment less the driver’s pay. He also testi-
fied he had been promised $100 by Celeryvale for
finding the driver, but he had never received that
payment.

The relationship of employer and employee, as
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well as that of employer and independent contractor,
arises from the contract between the parties.
Meyer v. State Farm Mut. Auto. Ins. Co., 192 Neb.
831, 224 N. W. 2d 770; Schneider v. Village of Shick-
ley, 156 Neb. 683, 57 N. W. 2d 527. Whether the ulti-
mate issue is workmen’s compensation coverage,
liability for acts of a servant, or some other matter,
the question is, what was the real agreement be-
tween the parties? The answer to the contract ques-
tion is not at all dependent upon the ultimate issue,
i.e., the criteria to be applied in determining the na-
ture of the contract is the same whether it involves
workmen's compensation coverage or something
else. See, Peetz v. Masek Auto Supply Co., 161 Neb.
588, 74 N. W. 2d 474; Mansfield v. Andrew Murphy &
Son, 139 Neb. 793, 298 N. W. 749: In re Estate of Bing-
aman, 155 Neb. 24, 50 N. W. 2d 523; Heilner v. Work-
men’s Compensation Appeal Bd., 393 A. 2d 1085 (Pa.
Commw. Ct., 1978).

We have held there is no single test by which the
determination of whether or not a workman is an
employee, as distinguished from an independent
contractor, may be made. This must be determined
from all the facts in the case. Voycheske v. Osborn,
196 Neb. 510, 244 N. W. 2d 74. The burden of proof is
upon the employee to prove the nature of the rela-
tionship. Voycheske v. Osborn, supra.

If there exists a written contract, it must, of
course, be considered and may be of prime import-
ance. Bohy v. Pfister Hybrid Co., 179 Neb. 337, 138
N. W. 24 23; Tretter v. Dart Transit Co., 271 Minn.
131, 135 N. W. 2d 484; Bartle v. Travelers Ins. Co.,
171 F. 2d 469 (5th Cir., 1948). However, a writing
which merely denominates the relationship may not
be used to conceal the true arrangement. Bohy v.
Pfister Hybrid Co., supra; Tretter v. Dart Transit
Co., supra. Most workmen’s compensation cases do
not involve written agreements which define the re-
lationship. Bohy v. Pfister Hybrid Co., supra, is the
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only such Nebraska case which our research has dis-
closed.

An independent contractor is one who, in the
course of an independent occupation or employment,
undertakes work subject to the will or control of the
person for whom the work is done only as to the re-
sult of the work and not as to the methods or means
used. Such a person is not an employee within the
meaning of the workmen’s compensation statutes.
Schneider v. Village of Shickley, supra.

Most of the pertinent criteria are enumerated in
Voycheske v. Osborn, supra. Authority to direct,
control, and supervise details of the work is indica-
tive of an employer-employee relationship and in
many cases this may be the most important criter-
ium. However, even the employer of an independ-
ent contractor may, without changing the status,
exercise such control as is necessary to assure per-
formance of the contract in accordance with its
terms. The right of the parties to terminate the re-
lationship at will without any consequent liability
may be indicative of employer-employee status. An
independent contractor usually furnishes equipment
to perform the service. The fact that the worker
may substitute the services of another for his own is
indicative of the status of independent contractor.
The deduction of social security taxes and the with-
holding of income tax tends to indicate an employer-
employee relationship, while the failure to do so is a
contrary indication. The method of paying compen-
sation is to be considered. If its profitability de-
pends upon the worker’s own capital investment,
management, and the difference between income
and expense, that is an indication of independent
contractor status.

In this case, the written contract not only denom-
inated the relationship as carrier and independent
contractor, the specific terms of the agreement de-
scribe that kind of relationship. The manner in
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which the agreement was carried out was not in any
way inconsistent with Stephens’ status as an inde-
pendent contractor under the terms of the writing.

In Bohy v. Pfister Hybrid Co., supra, there existed
a detailed contract, called a ‘‘Dealer’s Agreement,”’
pertaining to the sale by plaintiff of seed corn for de-
fendant. The question was whether the plaintiff was
an employee or an independent contractor. The
written contract contained a provision as follows:
““ ‘NEITHER said dealer nor any of his agents or
employees shall in any manner be deemed or held to
be employees of the Pfister Hybrid Company, nor
shall said dealer or any agent or employee of his be
entitled to any benefits payable to employees of the
Pfister Hybrid Company, such as, but not limited to,
workmen’s compensation, pension, unemployment
insurance and social security laws of the United
States or the several States thereof.” ”’ The record in
that case showed the parties performed in accord-
ance with the terms of the contract with only slight
deviations in that the plaintiff sold corn for others as
well as the defendant and ‘‘did not transmit pro-
ceeds . . . weekly or in the same form as received,”’
as was required by the contract. This court said:
“In this case all of the facts and circumstances, in-
cluding the contract under which the service was
performed and the performance thereunder, estab-
lish that the relationship between Bohy and the de-
fendant was that of independent contractor.”

We are, of course, aware that as of the time of the
decision in Bohy v. Pfister Hybrid Co., supra, re-
view by this court was de novo. However, it ap-
pears from the language used the court was saying
that, under the undisputed facts, the relationship
there was, as a matter of law, that of independent
contractor. Similar situations and similar resuits
were involved in Tretter v. Dart Transit Co., supra,
and Bartle v. Travelers Ins. Co., supra. In the lat-
ter case the court held that where the claimant ex-
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pressly convenanted that he was an independent
contractor and not an employee and there were no
vitiating factors, the claimant and those claiming
under him were bound by the contract.

Let us now examine the evidence in the light of the
criteria relevant in this case. Stephens, under the
contract, furnished a truck and paid the expenses in
connection therewith, save liability insurance while
‘“bobtailing,’”” a term for driving the tractor without
a trailer. He had to procure his own liability insur-
ance while ‘‘bobtailing’’ as well as his own collision
coverage at all times if he desired such coverages.
He was paid for his equipment and services by the
loaded mile only. He received no compensation
while moving from the place where one load was de-
livered to the place where another load was picked
up. The record contains the clear inference that a
great deal of such travel was involved. The con-
tract provided no compensation for this travel and
Stephens received none. Nonetheless, these moves
were required in the interest of Celeryvale as well as
Stephens.

Normally an employee is compensated while he
works. An independent contractor’s compensation,
on the other hand, usually depends upon whether he
makes a profit from the contract. Stephens was
clearly operating to turn a profit and not for a mere
wage. It is clear from his own statements previ-
ously mentioned that he considered he was working
for himself.

The regulations enforced, or which could be en-
forced by Celeryvale under the agreement, appear
to have been of two general types. First are those
necessary to comply with I.C.C. regulations. Such
compliance would be required whether or not Ste-
phens’ status was employee or independent contrac-
tor. The second type were those regulations which
assured performance of the contract in accordance
with its implied terms, viz., prompt pickups from
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shippers and on-time delivery to receivers. Celery-
vale exercised no control over the actual operation
of the truck, nor precise routes to be traveled. In
fact, at the time the accident occurred, Stephens
was clearly operating on a route selected by him.

In this case, compensation was paid in a form con-
sistent with that of independent contractor status,
and there was no withholding of taxes or social
security as would be required by law in the case of
an employee. ‘

It is clear Stephens could satisfy the contract by
substituting the services of another for his own and
that he was, in fact, engaged in so doing when the
accident occurred. It is clear from the terms of the
contract the provision pertaining to workmen’s com-
pensation insurance required Celeryvale to pay the
premium on compensation insurance which Stephens
would be required to have for his employees and
that the premium was an item for which Stephens
was to be reimbursed.

We hold that where, as here, a written contract
exists which not only denominates the relationship
as that of independent contractor but also describes
that type of relationship, and nothing in the manner
of performance by the parties is inconsistent with
the relationship described, then the independent con-
tractor is, as a matter of law, bound by the contract
and is not to be deemed an employee within the
meaning of the workmen’s compensation statutes.

REVERSED AND DISMISSED,
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IN RE EESTATE OF MINA SNIGLER, DECEASED.
PATrICIA MCINTYRE TURNBOUGH ET AL., APPELLANTS,
v. MiNA BOLTE ET AL., APPELLEES.

285 N. W. 2d 836
Filed December 11, 1979. No. 42490.

1. Decedents’ Estates. If there is no surviving issue, parent or
issue of a parent, but the decedent is survived by one or more
grandparents or issue of grandparents, half of the estate passes
to the paternal grandparents if both survive, or to the surviving
paternal grandparent, or to the issue of the paternal grandparents
if both are deceased, the issue taking equally if they are all
of the same degree of kinship to the decedent, but if of unequal
degree, those of more remote degree take by representation.

2. Nebraska Probate Code: Statutes. Issue of a person means all
his lineal descendants of all generations, with the relationship of
parent and child at each generation being determined by the defi-
nitions of child and parent contained in this code. § 30-2209, R. R.
S. 1943.

3. Decedents’ Estates. If the issue of grandparents are all the same
degree of kinship to the deceased, they will share equally in the
intestate estate, but if of unequal degree, then those of more
remote degree take by representation.

Appeal from the District Court for Hall County:

L. W. KeLLy, JR., Judge. Reversed and remanded
with directions.

John R. Hall and McDermott & Hall, for appel-
lants.

Philip M. Martin, Jr., of Higgins & Martin, for ap-
pellees.

Heard before Krivosaa, C. J., BosrLaugH, McCown,
CLINTON, BRODKEY, WHITE, and HasTings, JJ.

WHITE, J.

This is an appeal from an order of the District
Court for Hall County affirming a decree of the
county court of Hall County finding that the sole and
only heirs at law of Mina Snigler, deceased, who
died intestate, were three living first cousins of the
deceased, namely, Jane Tabke, Lillie Snider, and
Mina Bolte, to the exclusion of appellants, who are
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children of deceased brothers and a sister of the des-
ignated heirs. We reverse and remand.

Mina Snigler died December 13, 1977, after the effec-
tive date of the new probate code, section 30-2201 et
seq., R. R. S. 1943.

Prior to the effective date of the code, the deter-
mination of the trial court would have been correct.
See, § 30-102, R. R. S. 1943, repealed; L.B. 354, Laws
1974, effective January 1, 1977. Douglas v. Cameron,
47 Neb. 358, 66 N. W. 430. However, section 30-2303,
R. R. S. 1943, made a significant change in the laws
relating to intestate succession. Subsection (4) of
that section provides: ‘‘(4) if there is no surviving
issue, parent or issue of a parent, but the decedent is
survived by one or more grandparents or issue of
grandparents, half of the estate passes to the pater-
nal grandparents if both survive, or to the surviving
paternal grandparent, or to the issue of the paternal
grandparents if both are deceased, the issue taking
equally if they are all of the same degree of kinship
to the decedent, butl if of unequal degree those of
more remote degree take by representation; and the
other half passes to the maternal relatives in the
same manner; but if there be no surviving grand-
parent or issue of grandparent on either the paternal
or the maternal side, the entire estate passes to the
relatives on the other side in the same manner as
the half.”’ (Emphasis supplied.)

Section 30-2209, R. R. S. 1943, subsection (23), pro-
vides: ‘‘Issue of a person means all his lineal de-
scendants of all generations, with the relationship of
parent and child at each generation being deter-
mined by the definitions of child and parent con-
tained in this code.”” (Emphasis supplied.)

The comment to section 30-2303, R. R. S. 1943, rein-
forces this holding: ‘‘This section provides for in-
heritance by lineal descendants of the decedent, par-
ents and their descendants, and grandparents and
collateral relatives descended from grandparents,
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and, if there are none of the above, by the decedent’s
next of kin.

“In general the principle of representation (which
is defined in section 30-2306) is adopted as the pat-
tern which most decedents would prefer.”” (Empha-
sis supplied.)

“(Section 2-103 (4)) If the issue of grandparents
are all the same degree of kinship to the deceased,
they will share equally in the intestate estate, but if
of unequal degree, then those of more remote degree
take by representation. * * ¥’ 1 Wellman, Uniform
Probate Code Practice Manual (2nd Ed.), Part 1, p.
63. See, 9 Creighton L. Rev., p. 478.

We note that the parties each assumed and argued
the applicability of subsection (5) of section 30-2303,
R. R. S. 1943. Because there were surviving issue of
a grandparent, this newly enacted paragraph of the
Uniform Probate Code has by its terms no applica-
bility to the fa.ctual situation involved in this case.

The District Court erroneously concluded that
the first cousins once removed of a decedent who
died intestate do not take the share of their deceased
parent when there are living first cousins. The
judgment must be reversed and the cause remanded
to enter a decree of heirship in accordance with this
opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

TRANSPORT WORKERS OF AMERICA, LOCAL 223,
AFL-CIO, APPELLEE, V. TRANSIT AUTHORITY OF THE
Crry oF OMAHA, DOING BUSINESS AS METRO AREA
TRANSIT, APPELLANT.

286 N. W. 2d 102

F'iled December 11, 1979. No. 42512.

1. Commission of Industrial Relations: Jurisdiction. Where the
Commission of Industrial Relations has no jurisdiction in the sub-
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ject matter of the action, all proceedings in such action are
void.

2. Commission of Industrial Relations: Administrative Law. The
Commission of Industrial Relations is not a court and is in fact
an administrative body performing a legislative function.

3. Administrative Law: Jurisdiction. An administrative agency
cannot enlarge its own jurisdiction nor can jurisdiction be con-
ferred upon the agency by parties before it. Accordingly, it is
held that deviations from an agency’'s statutorily established
sphere of action cannot be upheld because based upon agreement,
contract, or consent of the parties, nor can they be made effec-
tive by waiver of estoppel.

4. Commission of Industrial Relations: Labor and Labor Relations:
Jurisdiction. A uniquely personal termination of employment
does not constitute an industrial dispute over which the Commis-
sion of Industrial Relations has jurisdiction.

5. Commission of Industrial Relations: Public Policy: Statutes. The
public policy of the Commission of Industrial Relations is ex-
pressed in section 48-802, R. R. S. 1943, of the act and points
out that the act is intended to provide public employees who do
not otherwise have the right to strike an opportunity to mediate and
arbitrate matters of employment which have not yet been agreed
to by the employer.

6. Commission of Industrial Relations: Labor and Labor Relations:
Breach of Contract: Jurisdiction. The Commission of Industrial
Relations’ authority to resolve disputes concerning terms, tenure,
or conditions of employment is limited to situations in which the
parties have not yet reached agreement. Once an agreement is
reached and a subsequent breach is alleged to have occurred, the
parties are required to litigate their dispute in a competent court
having jurisdiction of the matter.

7. Administrative Law: Powers: Constitutional Law: Legislature.
As a general rule administrative agencies have no general judicial
powers, notwithstanding they may perform some quasi-judicial
duties. Moreover, unless permitted by the Constitution, the Legis-
lature may not authorize administrative officers or bodies to exer-
cise powers which are essentially judicial in their nature, or to
interfere with the exercise of such powers by the courts.

Appeal from the Court of Industrial Relations. Re-
versed and remanded with directions.

Soren S. Jensen of Swarr, May, Smith & Andersen,
for appellant.

John P. Grant of Robert E. O’Connor & Associates,
for appellee.
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Heard before Krivosuaa, C. J., BosLauGH, McCownN,
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ.

KRrivosHa, C. J.

This is an appeal by the Transit Authority of the
City of Omaha, doing business as Metro Area Tran-
sit (MAT), from an opinion and order of the Court of
Industrial Relations, now the Commission of Indus-
trial Relations (CIR), resolving an alleged industrial
dispute between MAT and the Transport Workers of
America, Local 223, AFL-CIO (Union), pursuant to
section 48-801 et seq., R. R. S. 1943 (the Act). The
plaintiff Union represents employees of MAT in the
Omaha metropolitan area. Collective bargaining
agreements between the parties were in effect dur-
ing the period from 1973 to 1977, and the alleged in-
dustrial dispute involved in this appeal grows out of
those agreements. For reasons more particularly
detailed hereinafter, we find that the CIR was with-
out jurisdiction in this matter. We therefore re-
verse the order of the CIR and remand the cause to
the CIR with directions to dismiss the petition.

Union instituted these proceedings before the CIR
by filing a petition which in summary alleged that
Union and MAT had executed a collective bargain-
ing agreement which was in full force and effect;
that by Article XIII of said agreement MAT agreed
to provide a short-term disability benefit for all par-
ticipating employees; and that MAT now refused to
pay the short-term disability benefit for all partici-
pating employees. Union therefore prayed that the
CIR conduct a hearing and declare the rights,
duties, and obligations of the parties under their
agreement and, upon completing such declaration,
order MAT to render an accounting of all amounts
due and owing to participating employees under
the agreement.

The parties stipulated in writing: ‘‘Insofar as the
Court is required to resolve the industrial dispute be-
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tween the parties, the only issue which is to be sub-
mitted to the Court for decision is whether em-
ployees who are receiving workmen’s compensation
benefits are also entitled to receive short term dis-
ability benefits as provided in the relevant collective
bargaining agreements.”’ (Emphasis supplied.)

On September 6, 1978, the CIR entered an opinion
and order in which it found that the provisions of the
.contract were clear and unambiguous and did not

. require interpretation in that the contract required
payment for short-term disability for either work-
related or nonwork-related accidents from the first
day. In essence, the CIR declared the rights, duties,
and obligations of the parties under the agreements,
finding that MAT had breached its contract with
Union. It then ordered that an accounting be had
between the parties as to the claims payable under
the determination made by the CIR. The order spe-
cifically provided that it was ‘“in the nature of in-
structions to the parties’ and ‘‘shall not be consid-
ered a final order of the court.”’

Thereafter, on November 13, 1978, the CIR va-
cated its order of September 6, 1978, and entered a
new opinion and order which was identical in all re-
spects to the previous order except it did not contain
the final paragraph which made the opinion and or-
der instructive and not a final order. Simply stated,
the dispute involved in this case was a question of
whether MAT had breached its contract with Union
and, if so, what damages were due and owing to the
alleged injured parties by reason of the breach.

MAT maintains the order of the CIR was erron-
eous in several respects. However, the first issue
which must be decided before proceeding to con-
sider the various assignments of error raised by
MAT, and a matter of first impression, is whether
the CIR had jurisdiction to declare the rights, duties,
and obligations of the parties under an existing
agreement and to order an accounting in connection
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therewith. If, in fact, the CIR is without jurisdiction
to declare the rights, duties, and obligations of the
parties under an existing agreement and thereafter
grant equitable relief in the form of an accounting,
we need not consider any assignment of error
claimed by MAT.

We have earlier held that where the CIR has no
jurisdiction in the subject matter of the action, all
proceedings in such action are void. Nebraska
Dept. of Roads Employees Assn. v. Department of
Roads, 189 Neb. 754, 205 N. W. 2d 110. The fact that
the parties may have agreed that the CIR could take
jurisdiction does not change the result.

We have heretofore said the CIR is not a court and
is in fact an administrative body performing a legis-
lative function. American Assn. of University Profes-
sors v. Board of Regents, 198 Neb. 243, 253 N. W. 2d 1.

An administrative board has no power or authority
other than that specifically conferred by statute or
by a construction necessary to accomplish the plain
purpose of the act. City of Auburn v. Eastern Ne-
braska Public Power Dist., 179 Neb. 439, 138 N. W. 2d
629; Slosburg v. City of Omaha, 183 Neb. 839, 165 N.
W. 2d 90; City of Schuyler v. Cornhusker P. P. Dist.,
181 Neb. 704, 150 N. W. 2d 588.

“An administrative agency cannot enlarge its own
jurisdiction nor can jurisdiction be conferred upon
the agency by parties before it. Accordingly, it is
held that deviations from an agency’s statutorily es-
tablished sphere of action cannot be upheld because
based upon agreement, contract, or consent of the
parties, nor can they be made effective by waiver or
estoppel.” 2 Am. Jur. 2d, Administrative Law, §
331; Bair v. Blue Ribbon, Inc., 256 Iowa 660, 129 N.
W. 24 85.

The authority of the Commission of Industrial Re-
lations is carefully circumscribed. Its procedures
are prescribed by statute. Its jurisdiction is clearly
defined and is limited to what are clearly legislative
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concerns. University Police Officers Union v. Uni-
versity of Nebraska, 203 Neb. 4, 277 N. W. 2d 529.

If the CIR has authority to hear cases involving an
alleged breach of contract, declare rights, duties,
and obligations of parties and grant equitable relief
such as an accounting, that authority must be found
in the Constitution and statutes creating and author-
izing the CIR. We are unable to find such authority.

While it is true that section 48-801 (7), R. R. S.
1943, defines an ‘‘industrial dispute’’ to include ‘‘any
controversy concerning terms, tenure or conditions
of employment,’”’ a reading of the entire Act, as well
as our earlier decisions, discloses that not every con-
troversy concerning terms, tenure, or conditions of
employment is indeed an industrial dispute under
the Act giving jurisdiction to the CIR. A uniquely
personal termination of employment may in fact in-
volve a controversy corfcerning terms, tenure, or
conditions of employment, yet we have heretofore
held that such uniquely personal termination of em-
ployment does not constitute an industrial dispute
over which the CIR has jurisdiction. Nebraska
Dept. of Roads Employees Assn. v. Department of
Roads, supra. Likewise, a reading of the pertinent
statutes concerning teachers discloses that a teacher
under contract to a school district, who is thereafter
discharged in alleged breach of her contract, may
not seek enforcement of that contract or damages
for breach thereof by filing an action in the CIR even
though the controversy may concern terms, tenure,
or conditions of employment. See, §§ 79-1254 and 79-
1259, R. R. S. 1943; Alexander v. School Dist. No. 17,
197 Neb. 251, 248 N. W. 2d 335; Witt v. School District
No. 70, 202 Neb. 63, 273 N. W. 2d 669.

The public policy of the CIR is expressed in sec-
tion 48-802, R. R. S: 1943, of the Act and points out
that the Act is intended to provide public employees
who do not otherwise have the right to strike an
opportunity to mediate and arbitrate matters of em-



32 NEBRASKA REPORTS [VoL. 205

Transport Workers of America v. Transit Auth. of City of Omaha

ployment which have not yet been agreed to by the
employer.

By providing for a forum in which a public em-
ployer and a public employee may discuss future
wages, hours, and conditions of employment or
terms of employment without interruption of neces-
sary public service, the Legislature has sought to
protect ‘‘its citizens from any dangers, perils, calam-
ities, or catastrophes which would result’” from
interruption or termination of public service. § 48-
802, R. R. S. 1943.

It is the public interest in having uninterrupted
public service that is principally sought to be pro-
tected by the creation of the Act and not the creation
of a specialty forum for the trying of breach of con-
tract cases by public employees. '

That the authority of the CIR is limited to disputes
between a public employer and a public employee
-~ absent an agreement is made even clearer when we
examine the provisions of sections 48-818 and 48-819,
R. R. S. 1943. Section 48-818 specifically limits the
findings and orders of the CIR to establishing or al-
tering ‘‘the scale of wages, hours of labor, or con-
ditions of employment, or any one or more of the
same.” Specifically, section 48-818 provides: ‘‘In
making such findings and order or orders the
Court of Industrial Relations shall establish rates of
pay and conditions of employment which are com-
parable to the prevalent wage rates paid and condi-
tions of employment maintained for the same or
similar work of workers exhibiting like or similar
skills under the same or similar working conditions.”’
The mandate language of section 48-818 does not
lend itself to any suggestion that the CIR could alter
or modify the terms of an existing agreement during
the life of the agreement, any more than either
party could unilaterally do so.

Likewise, under the provisions of section 48-819, R.
R. S. 1943, the CIR has no authority to enforce its
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own orders, such orders only being enforceable in an
appropriate proceeding in courts of this state. It
would indeed be an anomaly if the CIR had jurisdic-
tion to find that one of the parties had breached the
agreement but could not order the necessary
remedy occasioned by the breach.

Section 48-819, R. R. S. 1943, provides that orders,
temporary or final, entered by the CIR are enforce-
able in appropriate proceedings in the courts of this
state. What would be an appropriate proceeding to
be brought in the District Court to collect money or-
dered paid by the CIR as damages for breach of con-
tract? Certainly, mandamus would not be. Public
officials, in the absence of a specific law, are not
required to pay judgments so as to entitle a citizen
to seek a writ of mandamus. § 25-2156, R. R. S. 1943.
See, also, State v. Merrell, 43 Neb. 575, 61 N. W, 754.
Nor could an execution against public property be
levied. Obviously, before one can attempt to collect
damages from a governmental subdivision, one
must obtain a judgment in an appropriate court of
competent jurisdiction and file a claim with the ap-
propriate public body. §§ 24-329, 14-804, 14-813, 15-
840, 15-841, 16-726, 16-727, R. R. S. 1943.

The balance of section 48-819, R. R. S. 1943, offers
no further help. That portion provides that con-
tempt shall be in a District Court for a failure to
comply with an order of the CIR if a similar failure
to comply with an order of a District Court would
constitute a contempt of the District Court. Yet the
failure to pay a money judgment resulting from a
breach of contract is not grounds for contempt in the
District Court. It appears to us that the Act has not
in any manner attempted to grant the CIR powers to
resolve breach of contract cases even if the breach
concerns itself with terms, tenure, or conditions of
employment. Once an agreement is reached and a
subsequent breach is alleged to have occurred, the
parties are required to litigate their dispute in a
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competent court having jurisdiction of the matter.

A second and equally material reason requires our
action in this case. The CIR has no authority to
grant either declaratory or equitable relief such as
an accounting.

As a general rule administrative agencies have no
general judicial powers, notwithstanding they may
perform some quasi-judicial duties. Moreover,
unless permitted by the Constitution, the Legislature
may not authorize administrative officers or bodies
to exercise powers which are essentially judicial in
their nature, or to interfere with the exercise of such
powers by the courts. 73 C. J. S., Public Adminis-
trative Bodies and Procedures, § 36. See, also, An-
derson v. Tiemann, 182 Neb. 393, 155 N. W. 2d 322.
Likewise, the Constitution of the State of Nebraska
firmly establishes that the judicial power in Ne-
braska is vested solely in the courts. Art. II, § 1,
and Art. V, § 1, Constitution of Nebraska. As an ad-
ministrative body the CIR may not exercise judicial
functions.

‘‘Nebraska’s Constitution contains an absolute
prohibition upon the exercise of the executive, legis-
lative and judicial powers by the same person or the
same group of persons. It has remained a part of
the Constitution unchanged since 1875. It is more
certain and positive than the provisions of the fed-
eral Constitution and those of some of the states,
which merely definitely divided the three powers of
government.’”’ Laverty v. Cochran, 132 Neb. 118, 271
N. W. 354. :

The entering of a declaratory judgment and the
ordering of an accounting are clearly judicial func-
tions. See, § 25-21,149 et seq., R. R. S. 1943; Cook v.
Wilkie, 181 Neb. 596, 150 N. W. 2d 124; 1 Am. Jur. 2d,
Accounts and Accounting, § 44; 22 Am. Jur. 24,
Declaratory Judgments, § 2.

If we were to hold that the Legislature had in fact
granted to the CIR judicial powers, we would be



VoL. 205] SEPTEMBER TERM, 1979 35

Haynes v. Haynes

compelled to find that such delegation violated the
Constitution of the State of Nebraska and was in-
valid.

It is a long-recognized principle of statutory con-
struction that where a statute is susceptible of two
constructions, one of which renders it constitutional,
and the other unconstitutional, it is the duty of the
court to adopt the construction which, without doing
violence to the fair meaning of the statute, would
render it valid. State ex rel. Meyer v. County of
Lancaster, 173 Neb. 195, 113 N. W. 2d 63; Anderson v.
Tiemann, supra.

The CIR performs an important and vital function
in resolving impasses in the public sector. It is not,
however, a substitute for the District Court with re-
gard to existing and agreed terms, tenure, and con-
ditions of employment. It has not been made a
court by the Legislature. The proper forum to re-
solve this dispute is the courts.

The order, therefore, is reversed and the cause re-
manded to the CIR with directions to dismiss the pe-
tition of Union. In view of the basis for our disposi-
tion of the matter, we need not consider any of the
assignments of error raised by MAT. -

REVERSED AND REMANDED WITH DIRECTIONS. -

NaNcYy HAYNES, DECEASED, APPELLEE, V. EDWARD L.
HAYNES, APPETLANT, NADINE BARRETT,
INTERVENOR-APPELLEE.

’ 286 N. W. 2d 108

Filed December 11, 1979. No. 42530.

1. Divorce: Parent and Child: Appeal and Error. Though the de-
termination of the trial court with respect to awarding or chang-
ing custody is subject to review, the determination of the trial
court will not ordinarily be disturbed on appeal unless there is a
clear abuse of dlscretlon ‘or it is clearly agalnst the weight- of the
evidence.
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2. Divorce: Parent and Child: Minors. While the wishes of a child
under the age of 14 years are not controlling where in conflict
with what the courts regard as the minor’s best interests, still,
even though an infant is under the age of 14, if he has reached
an age sufficient to form an intelligent preference, it is proper
that his wishes should be consulted in connection with the selec-
tion of a guardian.

3. : H . The primary consideration in matters in-
volving child custody, whether arising as a part of the proceed-
ing for dissolution of marriage or otherwise, is that the award of
custody should be determined in accordance with the test of what
is in the best interests of the minor child.

4. : : . While it is true that a parent has a nat-
ural right to the custody of his child, the court is not bound as
a matter of law to restore a child to a parent under any and all
circumstances. The welfare of a child of tender years is para-
mount to the wishes of the parent where it has formed a natural
attachment for persons who have long been in the relation of
parents with the parents’ approval and consent.

Appeal from the District Court for Douglas County:
JerrY GITNICK, Judge. Affirmed.

David L. Herzog, for appellant.

Richard M. Fellman and Fellman & Ramsey, for
intervenor-appellee.

Heard before KrivosHa, C. J., BosLaugH, McCownN,
CLiNTON, WHITE, and HasTINGs, JJ.

KRIVOSHA, C. J.

The instant appeal presents to the court one of the
most difficult tasks a court faces — determining the
physical custody of minor children. Unfortunately
for us, we possess neither the wisdom of Solomon
nor his child-sharing sword and must therefore at-
tempt to arrive at some solution as best we can.

The trial court awarded custody of the minor chil-
dren to intervenor, Nadine Barrett (Grandmother),
and ordered the appellant, Edward L. Haynes
(Father), to pay child support in the amount of
$27.50 per week per child. We affirm the judgment.

Father is the natural father of two children, born
October 12, 1966, and March 31, 1968. The marriage
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of the parents of the children was dissolved by court
decree on July 24, 1975, with custody of the children
awarded to the wife.

Immediately after the dissolution of the marriage,
the wife and the minor children resided with Grand-
mother who was the wife’s natural mother. There-
after, and until her death on July 27, 1978, the wife
and minor children lived next door to Grandmother.
Upon the wife's death the children moved in with
Grandmother and have remained with her ever
since.

Some 3 months after the wife’s death, Father filed
an application seeking custody of the minor chil-
dren. Shortly thereafter, Grandmother also filed an
application seeking the legal custody of the minor
children who were then in her physical custody.

Hearing was thereafter held by the trial court, at
which evidence was adduced, and which in the main
established that both Father and Grandmother were
fit and proper persons to have custody of the minor
children. With the consent of the parties, the trial
court interviewed the children in camera, outside
the presence of counsel and without a court reporter.
While this practice may put the children more at
ease and is therefore commendable, it does in fact
deny to this court the information with which the
trial court was provided. We must, nevertheless,
presume that the information so provided to the trial
court played a role in its decision; and while we con-
sider the appeal de novo, we must give weight to the
fact that the trial court saw and observed the wit-
nesses and the attitude of the parties at trial and,
likewise, had the opportunity to hear the witnesses
and weigh their testimony. Fleharty v. Fleharty,
202 Neb. 245, 274 N. W. 2d 871.

Furthermore, though the determination of the trial
court with respect to awarding or changing custody
is subject to review, the determination of the trial
court will not ordinarily be disturbed on appeal
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unless there is a clear abuse of discretion or it is
clearly against the weight of the evidence. McCurry
v. McCurry, 202 Neb. 235, 274 N. W. 2d 865; Green-
field v. Greenfield, 200 Neb. 608, 264 N. W. 2d 675;
Contreras .v. Alsidez, 200 Neb. 773, 265 N. W. 2d 452.

While the wishes of a child under the age of 14
years are not controlling where in conflict with what
the courts regard as the minor’s best interests, still,
even though an infant is under the age of 14, if he
has reached an age sufficient to form an intelligent
preference, it is proper that his wishes should be
consulted in connection with the selection of a guard-
ian. Gray v. Hartman, 181 Neb. 590, 150 N. W. 2d
120; State, ex rel. Bize v. Young, 121 Neb. 619, 237 N.
W. 677.

While we have already indicated that both parties
appear to be fit and proper persons to have custody
of the minor children, there are some distinctions.
Father has, during the years for -whatever reason,
failed to fulfill his financial obligation to his minor
children. Although it appears from the evidence
that Father has always had adequate employment
and sufficient income, he virtually failed to provide
for his children as ordered by the court. The rec-
ords indicate that between 1975 and 1978 he failed to
pay more than $4,500 in child support. That is
hardly the type of behavior one would expect from a
concerned father.

Father maintains that he made payment directly
to the wife prior to her death. Yet, the record shows
that on September 3, 1976, Father was found by the
District Court for Douglas County, Nebraska, to be
in arrears $1,560. At the rate of $18.71 per child per
week, Father had not, at the time of that hearing in
September of 1976, paid for almost 42 weeks.

Likewise, it was 3 months after his former wife's
death that he made any attempt to assert claim to
the children even though Grandmother had no legal
basis for retaining custody as against Father.
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We have many times said that the primary consid-
eration in matters involving child custody, whether
arising as a part of the proceeding for dissolution of
marriage or otherwise, is that the award of custody
should be determined in accordance with the test of
what is in the best interests of the minor child. Lieb-
sack v. Liebsack, 199 Neb. 266, 258 N. W. 2d 130; Big-
ley v. Tibbs, 193 Neb. 4, 225 N.-W. 2d 27; Kaufmann
v. Kaufmann, 140 Neb. 299, 299 N. W. 617.

While it is true that a parent has a natural right to
the custody of his child, the court is not bound as a
matter of law to restore a child to a parent under
any and all circumstances. The welfare of a child of
tender years is paramount to the wishes of the par-
ent where it has formed a natural attachment for
persons who have long been in the relation of par-
ents with the parents’ approval and consent. Will-
iams v. Williams, 161 Neb. 686, 74 N. W. 2d 543.

Our examination of all the evidence in light of the
prevailing circumstances convinces us that the chil-
dren have suffered sufficient trauma for the time be-
ing and that a period of certainty, tranquility, and
security would indeed be in the children’s best inter-
ests. After examining all the evidence and speaking
with the children, the trial court apparently reached
the same conclusion. We therefore affirm the judg-
ment which placed the custody of the children for
the present with Grandmother and ordered Father
to make child support payments.

One final word may be of value. Unquestionably,
the welfare and interests of the children are always
paramount. Not only does the court recognize this
fact but each of the parties must do so likewise.
Hopefully, they can work together in a spirit of coop-
eration and mutual interest. On the one hand,
Father should, as a minimum, promptly make child
support payments and, in addition, do what further
he is inclined to do for the comfort and welfare of his
children. And on the other hand, Grandmother
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should do everything in her power to encourage the
children to develop a relationship with their father.
The placement of legal custody with Grandmother
should not prevent Father from having full and free
rights of visitation with his children. As is always
true in cases of this nature, the matter of custody is
always open for further review and change as the
circumstances change and warrant a modification.
Hopefully, both parties will cooperate and provide
the children with a full family relationship.
AFFIRMED.

Wurrte, J., dissenting.

I dissent. The majority has neither found the
father to be unfit nor to have abandoned his children.

In Williams v. Williams, 161 Neb. 686, 74 N. W. 2d
543, we said, in an action involving a contest be-
tween the father and the paternal grandparents:
‘““The courts may not properly deprive a parent of
the custody of a minor child unless it is shown that
such parent is unfit to perform the duties imposed
by the relation, or has forfeited that right.”

The majority has overruled Williams v. Williams,
supra, while appearing to approve it. I would re-
verse.

CLinTON, J., joins in this dissent, except as to the
conclusion that Williams v. Williams, supra, has
been overruled.

BiLL J. WOODWARD, APPELLANT, V. DOROTHY LOUISE
WOODWARD, APPELLEE.
285 N. W. 2d 838

Filed December 11, 1979. No. 42536.

Appeal from the District Court for Hall County:
L. W. KeLLY, Jr., Judge. Affirmed.

John A. Wagoner, for appellant.

Thomas L. Anderson, for appellee.
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Heard before KrivosHa, C. J., BosLauGH, McCown,
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ.

CLINTON, J.

This is an action for dissolution of marriage by the
petitioner husband against the respondent wife. The
court dissolved the marriage, made an order divid-
ing the property of the parties between them, and
further ordered the husband to pay to the wife ‘‘in
lieu of further property or support,” the sum of
$6,000, payable at the rate of $100 per month begin-
ning January 1, 1979. It was ordered that delinquent
payments bear interest at the legal rate. The hus-
band has appealed to this court and complains that
the wife was awarded too much. We affirm.

The parties were married in September 1951.
Five children were born to the marriage, four of
whom were emancipated at the time of hearing.
The youngest child, a daughter, 17 years of age, re-
sided with her father. At the time of the hearing,
the husband was 48 years of age and the wife was 43
years of age.

The wife has cancer of the lymph glands and has
undergone chemotherapy and other treatments for
that disease which was first diagnosed in about 1975.
Sometime in 1977, she left the family home and
moved to Colorado to be near a sister. At the time
of hearing she was drawing social security disability
payments of $114.95 per month and was receiving
medicaid and medicare benefits. Since moving to
Colorado she has received training and been
licensed as a cosmetologist, but she is not employed.
She did work during the course of the marriage, but
the extent thereof is not shown.

The husband has a net monthly income from two
sources of about $985. He is in good health.

During the course of the marriage the parties ac-
quired a home; household furnishings; a 1976 Pacer
automobile; a boat, motor, and trailer; a motor-
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cycle; a couple of old cars; a savings account of
$400; and the tools of the husband’s trade as an auto
body finisher, valued at about $1,500.

The court found the home to be valued at $40,000.
It has encumbrances in the form of a mortgage of
$11,600 and a. paving assessment of $1,039. The court
awarded the husband the home, the household
goods, and other personal property described, and
directed him to pay certain installment obligations
in the amount of $5,887. The court further directed
the husband to pay the wife $13,650 within 30 days for
her equity in the home and directed that if he did not
exercise that option, the home be sold and the net
proceeds be divided between the parties equally.

The husband’s complaints are not stated with any
degree of precision, but we draw the inference that
he objects mainly to the payments “in lieu of
support,” mentioned in the first paragraph of this
opinion.

The husband’s complaints do not seem meritorious
to us. The judgment is affirmed and the wife is
awarded the sum of $500 for the services of her at-
torney in this court, as well as the costs of appeal.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. LLOYD WALKER,
APPELLANT.
285 N. W. 2d 839

Filed December 11, 1979. No. 42620.

1. Trial: Evidence. Error in the admission of evidence may be
harmless if the fact is established by other evidence.

2. Criminal Law: Forgery. The crime of forgery is established by
proving the false making or material altering, with intent to
defraud, of any writing which, if genuine, might apparently be of
legal efficacy, or the foundation of a legal liability.

3. Criminal Law: Evidence. Essential elements of a crime may be
proved by circumstantial evidence.

Appeal from the District Court for Douglas County:
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JaMES M. MuRrPHY, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Dé,:;
fender, and Stanley A. Krieger, for appellant.

Paul L. Douglas, Attorney General, and Terry R
Schaaf, for appellee. : _

Heard before KrivosHa, C. J., BoSLAUGH, McCown,
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ.

Hastings, J.

Defendant was conv1cted by a jury of the crime of
forgery and has appealed.to this court. He assigns
as error the reception into evidence of-exhibit 1, the
forged instrument, and the insufficiency of the evi-
dence as a matter of law to sustain- the conviction.
We affirm.

Sheryl Larson identified exhibit 1:as a person-
alized check in her business name of Kenesaw Cafe;
drawn on the Adams County Bank of Kenesaw, Ne-
braska. She testified the signature of Sheryl Lar-
son, which appeared.on the instrument as maker of
the check, was not her signature nor had she author-
ized anyone to sign her name, and- that defendant,
who was named on the check as payee, had never
worked for the cafe and had done nothing that would
require her to make any payment to him. She fur-
ther testified the cafe ceased operating in April of
1972, and the bank account was closed at that time.
The remaining blank checks and other business
papers were moved to the Larson house in Omabha,
which was just across the street from Walker’s
home. Two of defendant’s brothers were dating the
Larson daughters during a time which included a 4-
day period in May of 1978 when Mrs. Larson was in
the hospital. Samples of Mrs. Larson’s signature
were received in evidence which on their face ap-
peared sufficiently dissimilar from the one appear- -
ing on exhibit 1 to justify the Jury in fmdmg that the
check was forged.. L



44 NEBRASKA REPORTS [VoL. 205

State v. Walker

Linda Criner, the only other witness to testify,
stated she was employed as a cashier at Baker's
Supermarket on June 9, 1978, where defendant was
also employed. According to Miss Criner, defend-
ant presented exhibit 1 to her for cashing. Exhibit 1
was dated June 9, 1978, in the amount of $250, and
contained the name of defendant as payee. During
the course of this transaction defendant mentioned
he had this second job at the Kenesaw Cafe. De-
fendant endorsed the check in the presence of the
witness, who then paid over the sum of $250 to de-
fendant. Again, the handwriting which named
Lloyd Walker as payee and the endorsement of the
defendant are sufficiently similar to have justified
the jury in finding that the names were written both
times by defendant.

Defendant’s objection to exhibit 1 was that it was
stamped ‘‘Returned Not Paid,”” with a box checked in-
dicating ‘‘Account Closed,”” and a blank filled in
showing ‘“No Account,”’ all of which was hearsay.
Were it necessary to rely upon the return stamp to
establish the nonexistence of the particular account,
defendant’s objection would be well taken. However,
this information had been testified to by the former
owner of that account, Mrs. Larson. There was
clearly no prejudice to the defendant. State v.
Huffman, 185 Neb. 417, 176 N. W. 2d 506 (1970).

In this case there was believable evidence that the
signature of the purported maker was not that of
Sheryl Larson; that her apparent signature was
placed on the check without her authority; and that
it was done by defendant with the intent to defraud,
and by offering the check in this manner and re-
ceiving cash therefor, the party cashing the forged
instrument was thereby defrauded. The crime of
forgery is established by proving the false making
* or material altering, with intent to defraud, of any
writing which, if genuine, might apparently be of
legal efficacy, or the foundation of a legal liability.
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Fidelity & Deposit Co. v. Bodenstedt, 170 Neb. 799,
104 N. W. 2d 292 (1960). The fact that some of the
elements of the crime were established by circum-
stantial evidence is of no consequence. State v.
Fox, 192 Neb. 424, 222 N. W. 2d 121 (1974). The jury
did believe the evidence offered by the State, and it
is not within the province of this court to resolve
conflicts in the evidence, pass on the credibility of
the witnesses, or weigh the evidence. State v. Huff-
man, supra.
The judgment of the District Court is affirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. RONALD L. REED,
APPELLANT.
286 N. W. 2d 111

Filed December 11, 1979. No. 42630.

1. Criminal Law: Escape. Threat of future injury does not consti-
tute a defense to a charge of escape.

2. Motions, Rules, and Orders: Mistrial. A motion by the defend-
ant for mistrial is ordinarily assumed to remove any barrier to
reprosecution.

3. Criminal Law: Indictments and Informations. The District Court
in its discretion may before trial permit the county attorney to
amend a criminal information, provided the amendment does not
change the nature or identity of the offense charged, and the
information as amended does not charge a crime other than the
one on which the accused had his preliminary examination.

Appeal from the District Court for Lancaster
County: WiLLiam D. BLug, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public De-
fender, and Richard L. Goos, for appellant.

Paul L. Douglas, Attorney General, and Linda A.
Akers, for appellee.

Heard before KrivosHa, C. J., BosLauGH, McCowN,
CLinToN, BrRODKEY, and WHITE, JJ.
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WHITE, J.

The defendant, Ronald Reed, was charged with
the offense of escape and convicted after trial to the
court. The defendant appeals. We affirm.

An understanding of the facts is necessary to a
discussion of the issues raised in the appeal. The
defendant was serving a sentence of 10 to 25 years in
the Nebraska Penal and Correctional Complex for
the offense of entering a bank with unlawful intent
and shooting with intent to kill, wound, or maim.
The approximate earliest date defendant was eligible
for release was December 30, 1985. While incar-
cerated, the defendant became embroiled in a con-
flict with a guard, John Hawkins, and the prison ad-
ministration. Hawkins allegedly engaged in homo-
sexual relations with a prisoner, Robert Brooks, and
as a consequence was removed from his regular
duty at the prison. Brooks had informed the prison
officials of this relationship and further implicated
Hawkins by alleging the guard smuggled drugs into
the prison for him. Hawkins asked Reed to talk to
Brooks to ascertain the information Brooks was con-
veying. Defendant stated that Brooks denied having
a sexual relationship with the guard but said that his
desire to be released from the institution at an
earlier date prompted his statements against the
guard. The defendant then contacted John Meyers,
the president of the guard union, and told him he had
information that would exonerate Hawkins. Deputy
Warden Watson, hereafter Watson, became aware of
the defendant’s role. Reed informed Watson that
Brooks had fabricated his story about Hawkins but
that Brooks said he had a homosexual relationship
with Watson.

On August 25, 1976, Reed was granted an extension
of the limits of his confinement to allow him to par-
ticipate in the educational release program. De-
fendant asserted this release was a result of an
agreement with Watson. According to the defend-
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ant, Watson agreed that Brooks would receive an
early parole and the defendant would be placed on
the educational release program if the defendant
would assure Watson that Brooks would not testify
as to any relations between Brooks and Watson. Af-
ter approximately 2 months on the educational re-
lease program, the defendant informed Watson that
he would no longer take responsibility for Brooks.
Allegedly this news angered Watson. The defendant
testified that during a telephone conversation on Oc-
tober 26, 1976, between 6 and 7 p.m., Watson threat-
ened to ‘‘eliminate” the defendant. Reed was
scheduled to be at the Selleck Quadrangle Building
Learning Center from 6 to 8 p.m., that evening. Of-
ficer Zierke, the on-duty supervisor at the Lincoln
work release center, went to the university to check
the defendant’s class schedule and could not locate
the defendant anywhere on campus. The defendant
claims he returned to his assigned tutoring session
after the telephone conversation with Watson and was
informed by a university employee that some guards
were looking for him. The defendant called the work
release center and spoke with Officer Zierke. Zierke
told Reed to return to the center that evening at ap-
proximately 9:50 p.m. The defendant did not return.

The defendant fled, traveling first to Omaha, then
to Denver, and finally to Los Angeles where he was
apprehended on February 3, 1977. The defendant
did not voluntarily surrender himself to the author-
ities. After arrest in California, the defendant re-
quested to be placed in another penal institution if he
was brought back to Nebraska. This request was
denied. He made the same request of Judge Cheuv-
ront in Nebraska, which was denied. Reed was sub-
sequently extradited to Nebraska on August 17, 1977,
and held in the county-city jail in Lincoln pending
trial on the charge of escape.

The defendant waived his right to trial by jury and
stipulated the case should be submitted on certain
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exhibits. The defendant does not contend the waiver
was not voluntarily and intelligently given. The de-
fendant testified the waiver was part of a plea bar-
gain whereby he would waive his right to a jury trial
if Watson would submit to a polygraph examination.
The defendant took a polygraph examination on No-
vember 22, 1978, and Watson submitted to a poly-
graph examination on December 10, 1978. Part of
the agreement included that both parties would be
asked essentially the same questions, including the
question of whether Watson and the defendant had
discussed the Hawkins-Brooks affair. Defendant
protested that the examiner’s questions to Watson
were asked in a significantly different form and
asked leave to withdraw his waiver of a jury trial.
This request was granted. Following this motion,
the State requested permission to file an amended
information alleging defendant to be an habitual
criminal. The court granted permission to amend.
The defendant again waived a jury trial. The court
found the defendant guilty.

The defendant assigns three errors: The evidence
did not show beyond a reasonable doubt that the de-
fendant committed the act because the defense of
duress, necessity, or choice of lesser evils was ap-
plicable; the defendant was twice put in jeopardy;
and the court erred in permitting the State to file an
amended information charging defendant with being
an habitual criminal. While we agree that the trial
court could find that the duress or necessity by
threat defense was shown not to exist beyond a rea-
sonable doubt, we shall discuss the extent that such
defenses exist in Nebraska.

There are no cases in this state dealing specifically
with duress or necessity as a defense to the charge
of escape. However, this court has discussed the de-
fense of justification for violent assault. In State v.
Graham, 201 Neb. 659, 271 N. W. 2d 456 (1978), the
defendant testified that as a result of assaults upon
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him while in prison and fear for his life, he at-
tempted escape by assaulting a prison nurse. The
trial court refused to instruct on the defense of jus-
tification. This court affirmed the trial court, quot-
ing from State v. Schroeder, 199 Neb. 822, 261 N. W.
2d 759, in interpreting section 28-836, R. R. S. 1943:
‘“ “The present statutory requirement is that the ac-
tor believe such force is immediately necessary to
protect himself against the use of unlawful force by
the other person on the present occasion.’ ’’ The
court explicitly specified an immediacy require-
ment. ‘“* * * for the choice of evils justification * * *
to be available as a defense, it must first be shown
that the defendant’s conduct was necessitated by
specific and imminent threat of injury to his person
under circumstances which left him no reasonable
and viable alternative other than the violation of the
law for which he stands charged.”” The concurrence
by Clinton, J., suggests the defense was not applic-
able to an assault on an innocent person. State v.
Graham, supra, does not support defendant’s propo-
sition that the defense of necessity or duress should
be available in escape cases. Graham concerned
the use of violent force against a prison nurse to
justify an unlawful act. The court did not, nor does
it now, decide the availability of the duress or
necessity defense in a prison escape.

The general rule is that a prisoner’s alleged fear
of violence at the hands of a prison guard or officials
does not justify an escape. In State v. Alberigo, 109
Ariz. 294, 508 P. 2d 1156 (1973), the prisoner’s fear
that numerous police officers would retaliate for his
striking a police officer at the time of his arrest did
not excuse an escape. See, also, Matthews v. State,
288 So. 2d 712 (Miss., 1974), where fear of death
threats by a prison guard was not a defense to the
charge of escape. See, generally, Annotation,
Duress, Necessity, or Conditions of Confinement as
Justification for Escape from Prison, 69 A. L.. R. 3d
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678. In State v. Milum, 213 Kan. 581, 516 P. 2d 984
(1973), in discussing the defense, the court pointed
out the death threats made against the prisoner by
the deputy warden were aimed at some indefinite
time in the future. The defense was not allowed be-
cause the threats were not sufficiently ‘‘imminent.”

Closely related to a prisoner’s fear of violence at
the hands of prison officials is the fear of impending
death or serious bodily injury at the hands of other
prisoners. However, the immediacy requirement is
still necessary. A leading case is State v. Green, 470
S. W. 2d 565 (Mo., 1971). An escapee was told during
the noon hour by a group of four or five inmates that
they would be at his cell that night and unless he
submitted to their homosexual advances, they would
kill him. The court held that since defendant had
several hours in which he could have reported
threats and names of those making threats to author-
ities in charge of the center, the defense of necessity
was not available and the court did not err in refus-
ing his offer of proof. Quoting from State v. St.
Clair, 262 S. W. 2d 25 (Mo., 1953), the court said:
““[T]o constitute a defense to a criminal charge, the
coercion must be present, imminent, and impending
and of such a nature as to induce a well grounded
apprehension of death or serious bodily injury if the
act is not done. Threat of future injury is not
enough.”

This court does not reject the possibility that the
defense of necessity or duress may be available in
some circumstances. Even if this court adopts the
defense, we would still reject the defense in Reed’s
case because he does not meet the preconditions for
the defense. Until 1974, when People v. Lovercamp,
43 Cal. App. 3d 823, 118 Cal. Rptr. 110, was decided,
no court had reversed a conviction for the crime of
escape because of threats of death or great bodily
harm. The California Court of Appeals for the
Fourth District became the first appellate court to
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hold that a prison escape induced by threatened, im-
minent homosexual assault by other inmates may be
justified as a matter of necessity so long as the in-
mate does not resort to violence in the escape and
reports to proper authorities when he has attained a
position of safety from the immediate threat. The
Lovercamp court set out the standards required for
the defense. First, the prisoner must be faced with
a specific threat of death or substantial bodily injury
in the immediate future. Second, there must be no
time for a complaint to the authorities or there must
exist a history of futile complaints. Third, there
must be no opportunity to resort to the courts.
Fourth, there must be no evidence of force or vio-
lence used toward prison personnel or other innocent
persons in the escape. The final condition requires
that the prisoner must report immediately to the
proper authorities when he attains a position of
safety from immediate threat. Clearly, under the
Lovercamp criteria, Reed would not be entitled to
the defense of necessity since at least four and pos-
sibly five of the Lovercamp criteria have not been
met.

The defendant raises two other issues. The de-
fendant claims he was subjected to double jeopardy
by the commencement of a second trial against him.
By reviewing the procedural events in the instant
case, it is evident that defendant’s double jeopardy
claim is without merit. The defendant voluntarily
waived his right to a jury trial. Reed then withdrew
his waiver of a jury because he was dissatisfied with
the way the polygraph examinations were con-
ducted. The court granted defendant’s motion and
the defendant’s case was reset for trial before the
next convened jury panel. Subsequently, the de-
fendant again waived a jury and agreed to a trial by
stipulation. To analyze defendant’s claim of double
jeopardy, it must be noted that the first trial was
terminated by a motion made by the defendant. The
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United States Supreme Court has said: ‘‘* * * mo-
tion by the defendant for mistrial is ordinarily as-
sumed to remove any barrier to reprosecution, * *
* » United States v. Jorn, 400 U. S. 470, 91 S. Ct. 547,
27 L. Ed. 2d 543 (1971). According to that decision,
. the defendant would have to show prosecutorial or
judicial overreaching to come outside the general
rule that termination of trial granted on the defend-
ant’s own motion removes any double jeopardy vio-
lations. The defendant is unable to point to anything
in the record to justify the claim of judicial or prose-
cutorial overreaching or bad faith. The double jeop-
~ardy claim is without merit.

Finally, the defendant claims the court erred in
permitting the county attorney to file an amended
information charging defendant with being an
habitual eriminal. The defendant contends the only
reason for the requested amendment was vindictive-
ness. This claim is without merit. This court has
said: ‘“‘“The district court in its discretion may be-
fore trial permit the county attorney to amend a
criminal information, provided the amendment does
not change the nature or identity of the offense
charged, and the information as amended does not
charge a crime other than the one on which the ac-
cused had his preliminary examination.”” Losieau
v. State, 157 Neb. 115, 58 N. W. 2d 824 (1953). In the
same case, citing Jones v. State, 147 Neb. 219, 22 N.
W. 2d 710 (1946), this court said: ‘‘The charge that
one is an habitual criminal is not the charge of a dis-
tinct offense or crime.”” Without an affirmative
showing of prosecutorial vindictiveness, which has
not been made, the defendant’s claim is without
merit.

Finding no error, we affirm.

AFFIRMED.
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STATE oF NEBRASKA, APPELLEE, V. JOHN WILLIAM
MCDANIEL, APPELLANT.
285 N. W. 2d 841

Filed December 11, 1979. No. 42682.

1. Criminal Law: Convictions. A determination of guilt of the crime
charged and the imposition of a sentence constitute a conviction.

2. Statutes: Intent. A sensible construction will be placed upon a
statute to effectuate the object of the legislation rather than the
literal meaning that would have the effect of defeating the legisla-
tive intent.

3. Criminal Law: Convictions. A person can be said to be charged
with a crime as well after conviction as before. The conviction
simply establishes the charge conclusively.

Appeal from the District Court for Box Butte
County: RoOBERT R. Moran, Judge. Affirmed.

Herbert M. Sampson III, Box Butte County Public
Defender, for appellant.

Paul L. Douglas, Attorney General, and Bernard
L. Packett, for appellee.

Heard before Krivossa, C. J., BosLauGH, McCowN,
CLiNTON, BrRODKEY, WHITE, and HasTings, JJ.

WHITE, J.

The defendant, appellant in this court, John Wil-
liam McDaniel, was charged and convicted after a
trial to the court for failure to appear for sentence in
violation of section 29-908, R. R. 8. 1943. The defend-
ant was sentenced to a term of 1 year in the Ne-
braska Penal and Correctional Complex, consecu-
tive to a sentence currently being served. On June
5, 1978, the defendant appeared in the District Court
for Box Butte County and pled guilty to a charge of
receiving stolen property. Defendant was sentenced
to a term in the Nebraska penal complex. The exe-
cution of the sentence was delayed and the defend-
ant was released on a bond of $3,000. The bond was
a bind-over bond from the county court of Box Butte
County but was continued up to and after the date of
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June 27, 1978, on which date the defendant was sen-
tenced. The defendant, at the date of sentence, was
~ordered to surrender himself to the sheriff of Box
Butte County on July 25, 1978, at 10 a.m. Defendant
did not surrender himself on that date or within 3
days thereafter. The defendant maintains the court
erred in several respects. All of the assignments of
error involve the same question. For reasons dis-
cussed herein, we affirm the judgment of the Dis-
trict Court.

Section 29-908, R. R. S. 1943, provides, in pertinent
part: ‘‘Whoever is charged with a felony and is re-
leased from custody under bail, recognizance, or a
conditioned release and willfully fails to appear be-
fore the court granting such release when legally re-
quired or to surrender himself within three days
thereafter, shall be guilty of a felony, and shall,
upon conviction thereof, be imprisoned in the Ne-
braska Penal and Correctional Complex * * * for not
more than three years, in addition to any other pen-
alties or forfeitures provided by law.” (Emphasis
supplied.)

The defendant argues that the words ‘‘charged
with a felony’’ mean that the defendant stands ac-
cused of the commission of a crime and is not yet
convicted and the phrase does not include a defend-
ant who has been convicted and sentenced. Essen-
tially, the defendant argues that there is no criminal
statute covering the conduct in which he engaged
and that the State is left to whatever civil remedy it
might have with respect to the defendant’s failure to
appear to begin the service of his sentence.

The defendant argues that penal statutes may not
be extended by implication and that a person cannot
be punished for an offense which is not made penal
by the plain import of the words upon the pretense
that he has offended its spirit. He cites numerous
cases, including State v. Mosley, 194 Neb. 740, 235 N.
W. 2d 402 (1975). We are persuaded othérwise. The
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legislative intent, as exhibited by testimony offered
by the bill’s sponsor, recites as follows: ‘‘Our prim-
ary reason for introducing this is that so we can get
the approval and the support of district judges,
county judges, and municipal judges in instances
when we think someone should be qualified for re-
lease on their own recognizance. But it is recog-
nized that while they may be released without hav-
ing to post a money bail, they are also required
...... In case they do not appear, do not show up
when they are scheduled to appear either for the
trial or subsequent appearance, there is a separate
and distinct penalty provided for.”” (Emphasis sup-
plied.) Proceedings of the Judiciary Committee of
the Eighty-second Legislature, February 2, 1971.

In State v. Mosley, supra, this court said that a
determination of guilt of the crime charged and the
imposition of a sentence constitute a conviction. A
person to be convicted of a crime must also have
had the constituent and earlier element of being
charged with a crime. ‘It is a fundamental rule of
statutory construction that if possible a court will try
to avoid a construction which leads to absurd,
unjust, or unconscionable results. A sensible con-
struction will be placed upon a statute to effectuate
the object of the legislation rather than a literal
meaning that would have the effect of defeating the
legislative intent.”” State v. Nance, 197 Neb. 257, 248
N. W. 2d 339 (1976).

The defendant concedes that in extradition cases
the person convicted of a crime is considered to
have been charged with the crime for the purposes of
jurisdiction to order the defendant returned to the
requisitioning state. As said in Drinkall v. Spiegel,
Sheriff, 68 Conn. 441, 36 A. 830 (1896): ‘‘A person
can be said to be charged with a crime as well after
conviction as before. The conviction simply estab-
lishes the charge conclusively. An unsatisfied judg-
ment of conviction still constitutes a ‘charge,’ within
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the true intent and meaning of the Constitution. An

in

dictment on affidavit merely presents the charge,

while a conviction proves it.”

The judgment of the District Court is affirmed.
AFFIRMED.

STATE oF NEBRASKA, APPELLEE, V. ROBERT E.
WILLIAMS, APPELLANT.

28T N. W.2d 18
Filed December 18, 1979. No. 42235.

Criminal Law: Trial: Evidence. Evidence which tends to show a
course of conduct, scheme, or design is admissible to prove iden-
tity, although such evidence relates to other offenses.

Criminal Law: Trial: Evidence: Intent. Evidence of other
crimes, wrongs, or acts is not admissible to prove the character of
a person in order to show that he acted in conformity therewith. It
may, however, be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident.

Criminal Law: Trial: Evidence. Evidence of other criminal acts
which involve or explain the circumstances of the crime charged,
or are integral parts of an overall occurrence or transaction, may
be admissible.

Criminal Law: Trial: Evidence: Homicide. If a photograph il-
lustrates or makes clear some controverted issue in a homicide
case, proper foundation having been laid, it may be received in evi-
dence even if it is gruesome. The admission of photographs of a
gruesome nature rests largely within the sound discretion of the
trial court.

Criminal Law: Trial: Evidence: Homicide: Intent. In a
homicide case, photographs of the victim, upon proper foundation,
may be received in evidence for purposes of identification, to show
the condition of the body, the nature and extent of the wounds and
injuries, and to establish malice or intent.

Criminal Law: Venue: Judgments. A motion for a change of
venue in a criminal case is addressed to the sound discretion of the
trial court and its ruling will not be disturbed on appeal unless a
clear abuse of discretion is shown.

Criminal Law: Trial: Evidence: Confessions. The admission in
evidence of a statement or confession constitutes the trial court’s
independent determination that the statement was voluntarily
made.

Criminal Law: Trial: Judgments: Confessions. A finding by the
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10.

11.

12.

13.

14.

15.

trial court that a statement of an accused is voluntary will not ordi-
narily be set aside on appeal unless the finding is clearly er-
roneous.

Criminal Law: Trial: Discovery. The mere possibility that an
item of undisclosed information might have helped the defense or
might have affected the outcome of the trial does not affect ‘‘mate-
riality’' in the constitutional sense.

: : In a criminal case the trial court is vested
with broad discretion in considering discovery requests of defense
counsel and error can be predicated only upon an abuse of such dis-
cretion.

Criminal Law: Juries: Instructions: Mental Health. It is not
error to refuse to instruct a jury in a criminal case on the conse-
quences of a verdict of not guilty by reason of insanity.

Criminal Law: Indictiments and Informations: Evidence: Ver-
dicts. It is only where there is a total failure of competent proof in
a criminal case to support a material allegation in the information,
or where the testimony adduced is of so weak or doubtful a char-
acter that a conviction based thereon could not be sustained, that
the trial court will be justified in directing a verdict of not guilty.
Criminal Law: Statutes: Sentences: Words and Phrases: Death
Penalty. In the context of Chapter 29, article 25, the word ‘‘sen-
tence” in section 29-2521.03, R. S. Supp., 1978, is construed to mean
a sentence of death, and the provisions of that section directing the
determination by the Supreme Court of the propriety of a ‘‘sen-
tence’’ by comparison with previous cases are applicable only in a
case where a sentence of death has been imposed.

Criminal Law: Statutes: Supreme Court: Homicide: Time.
Under L.B. 711, Laws of 1978, codified as part of Chapter 29, article
25, R. S. Supp., 1978, the Supreme Court will review and analyze
only cases involving a conviction for first degree murder commit-
ted on or after April 20, 1973.

Criminal Law: Death Penalty: Supreme Court: Homicide.
Where a death sentence has been imposed, and the Supreme Court
is required to determine the propriety of that sentence in such case,
the determination of which previous first degree murder cases in-
volve the same or similar circumstances and are therefore com-
parable will be made by this court on a case-by-case basis.

Appeal from the District Court for Lancaster

County: HEerBERT A. RoONIN, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public De-

fender, Thomas L. Hagel, and Richard L. Goos, for
appellant.
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Paul L. Douglas, Attorney General, and Judy K.
Hoffman, for appellee.

Heard before KrivosHa, C. J., BosLauGgH, McCownN,
CLINTON, BRODKEY, and WarITE, JJ., and Rist, District
Judge.

McCown, J.

Robert E. Williams pleaded not guilty by reason of
insanity or mental derangement to two counts of
murder in the first degree and one count of first de-
gree sexual assault. He was found guilty by a jury
on all three counts and sentenced to death on each of
the two murder counts and to imprisonment for not
less than 814 years nor more than 25 years on the
sexual assault count.

In the late afternoon of August 11, 1977, the bodies
of Patricia A. McGarry and Catherine M. Brooks
were found in the McGarry apartment in Lincoln,
Nebraska, after a search was instituted when neigh-
bors found the 5-year-old daughter of Catherine
Brooks wandering in the neighborhood looking for
her mother.

The naked body of Catherine Brooks was found ly-
ing face down in the center of the living room floor.
A pool of blood surrounded her head. There was a
nonfatal bullet wound in her back and two bullet
wounds behind her left ear. Later medical ex-
amination revealed spermatozoa in the vagina and
in the rectal tract. The pathologist testified that the
spermatozoa would have had to be deposited within
an hour of her death.

The body of Patricia McGarry was lying in the
dining room, face up, clad in a blue housecoat. She
had also been shot three times, once under her right
ear and twice in the neck. There was a bloody trail
on the carpet from the living room into the dining
room to the spot where Patricia’s body lay.

The police found an empty beer bottle with latent
fingerprints on a chair. Later examination estab-
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lished the fingerprints as those of the defendant.
The police also found a full box of .22 caliber long
rifle shells on the coffee table in the living room and
another unfired .22 caliber shell on the sofa. The
casing of a .22 caliber shell was found on the floor of
the living room. There was a bullet hole in the wall
between the living and dining rooms, and a spent
bullet was found in the entryway between the two
rooms. Later investigation established that on Au-
gust 10, 1977, at approximately 7:15 p.m., a model
K-22 Smith & Wesson .22 caliber revolver and five
boxes of .22 caliber long rifle shells were purchased
by the defendant at a store in Lincoln.

Evidence at trial established that on August 11,
1977, at approximately 9:30 a.m., the defendant ap-
peared at the apartment of another young woman in
Lincoln, Nebraska. She had been acquainted with
the defendant for approximately 6 months and he
had been a babysitter for her 2-year-old daughter on
occasion. The defendant told the woman that his
car was broken down and asked to use her tele-
phone. She admitted him and he then told her he
needed to stay in her apartment for a while. She
suggested that he stay in the storage room area of
the apartment complex instead. The defendant then
drew a revolver and demanded that she have sexual
relations with him. She tried to lock herself in the
bathroom but the defendant forced the door open
and broke off the lock. He struck her in the chest
and on the side of the head with the gun and threat-
ened to blow her head off, and then raped her. The
defendant remained in the apartment for several
hours and raped the woman repeatedly.

At approximately 4 p.m., the defendant ordered
the woman to bring her 2-year-old child and go to his
car with him. As they approached the curb he told
her she was free to go. She immediately went to a
neighbor’s home and called the police.

The woman testified that during the time the de-
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fendant had been with her, he drank one beer and
smoked a joint of marijuana but appeared normal
and did not appear to be intoxicated. Other wit-
nesses who had been with the defendant on August
10, and one as late as 1:30 a.m., on August 11, 1977,
testified that on those occasions the defendant ap-
peared normal in speech and actions and did not ap-
pear to be intoxicated, although he had been drink-
ing.

The evidence at trial established that defendant
left the woman’s apartment in Lincoln about 4 p.m.,
August 11, 1977, and about an hour later was seen at
a service station in Fremont, Nebraska, some 50
miles away, where he stopped and purchased gaso-
line. The station attendant testified that the defend-
ant’s speech and coordination appeared to be nor-
mal, although he smelled alcohol on the defendant’s
breath.

At approximately 10:15 p.m., on August 11, 1977, a
deputy sheriff observed and checked the defendant’s
car at a park and rest area in Cherokee County,
Iowa, and checked it periodically thereafter through
the night. At 6:15 a.m., the deputy had the car
towed away. Upon examination of the car, the depu-
ties discovered a packaging box for a Smith & Wes-
son K-22 revolver; a box of .22 caliber long rifle car-
tridges from which six cartridges had been re-
moved; a bag of marijuana; and some gas cans with
negroid hairs on them.

Shortly after 6 a.m., on August 12, 1977, Mrs. Jack
Montgomery, who lived 1% miles west of the park
and rest area in which defendant’s car had been
found, discovered that her car was missing from the
garage. There was a blanket in the car and another
blanket was also missing. She also found a check-
book with the name of the defendant imprinted on
the checks lying in the driveway in front of the ga-
rage. At approximately 10 o’clock the same morn-
ing the Montgomery car was found abandoned in a
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ditch about 20 miles northeast of the Montgomery
farm.

A little after 7 a.m., on the same morning, Elbert
Bredvick was standing in his farmyard approxi-
mately 5 miles southwest of the point at which the
Montgomery car had been abandoned. Bredvick ob-
served the defendant approaching carrying two
blankets draped over his shoulder. The defendant
asked for directions to the nearest town. Bredvick
gave the defendant directions which led defendant
past the Wayne Rowe farmhouse one-half mile to the
west, and the defendant departed in that direction.

On the morning of August 12, 1977, Mrs. Wayne
Rowe left the farm home at 7:45 a.m., for an ap-
pointment at her hairdresser. Wayne Rowe left the
house about 8:15 a.m., and returned shortly after
noon, expecting his wife to be home. He observed
that his wife’s car was gone and when he entered the
house he saw his wife’s purse on the chair and the
morning mail on the table. About that time an Iowa
state trooper arrived and Rowe and the trooper went
upstairs and found Mrs. Rowe’s naked body on the
bed. There was a shotgun wound in her side and an-
other in her back, and there was a wound in her
neck from a .22 caliber bullet. Later examination
established that she had also been sexually as-
saulted.

Negroid hairs were found in her hand and on the
bedspread which compared favorably in diameter,
coloration, pigment distribution, scale patterns, and
medullation to samples taken from the defendant
and the hairs found on the gas cans in his car. A .22
caliber bullet was found in the fibers of the bed-
spread which matched the bullets recovered from
the bodies of Catherine Brooks and Patricia Mc-
Garry. A shotgun which had been kept in the Rowe
home was missing and the telephone line had been
cut.

In the bushes behind the Rowe garage officers
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found the blankets which were identified by Bred-
vick as the blankets that had been draped over the
defendant’s shoulder earlier that morning. The
Rowe car was found later in St. Paul, Minnesota.
Inside the car was a live round of .22 caliber am-
munition and a misfired cartridge with a firing pin
impression which matched a casing found at the
murder scene.

On August 13, 1977, at approximately 1:30 p.m., in
a suburb of St. Paul, Minnesota, the defendant con-
fronted Walter Behun at gunpoint in the Behun yard
and ordered Behun to drive him to St. Paul. They
drove around for some time, ending at a railroad
freight yard, where the defendant tied Behun up
with belts and a sweat shirt, gagged him, and left
him in a caboose. Behun testified that the defend-
ant did not appear to be intoxicated.

About 3 p.m., on August 13, 1977, a young woman
was returning to her car in a parking lot in St. Paul,
Minnesota. She opened the car door and placed her
purchase on the floor. The defendant came up be-
hind her and ordered her to get into the car or he
would shoot her. Before she had time to do so, he
shot her once in the arm and again later behind her
left ear. The defendant pushed her into the car, de-
manded the keys, and drove to a remote country
area where he raped her. After the assault, the de-
fendant tied her hands and legs and drove off in her
car. She managed to untie herself, got to a farm-
house and was taken to the hospital, where she ul-
timately recovered.

The evidence indicates that after August 13, 1977,
the defendant went to Chicago, Illinois, and then
back to Lincoln, Nebraska, where he was arrested in
the railroad yards on the early morning of August
18, 1977.

The defendant made a statement to the police
which was admitted in evidence, and also testified at
trial. Essentially, the defendant admitted shooting



VoL. 205] SEPTEMBER TERM, 1979 63

State v. Williams

both Catherine Brooks and Patricia McGarry at the
apartment in Lincoln, but denied raping Catherine
Brooks. He testified that he was heavily under the
influence of drugs and liquor at the time of the shoot-
ings and that his recollection was consequently very
vague and confused.

On the issue of insanity raised by the defendant’s
plea, two psychiatrists testified for the prosecution,
and both testified that although the defendant suf-
fered from a personality disorder, he was not insane
at the time of the murders and assault. Two psy-
chiatrists for the defense testified that at the time of
the crimes the defendant suffered from a paranoid
state beyond that of a personality disorder. One tes-
tified that the defendant’s perception of reality and
his judgment were seriously impaired, but the doc-
tor could not say the defendant did not know that
what he was doing was wrong. The other doctor tes-
tified that the defendant’s thinking process was dis-
torted and that he would know his actions were
wrong only if he took time to think. At the conclu-
sion of the trial the jury found the defendant guilty
on all three counts. A three-judge panel sentenced
him to death on each of the two murder counts and
to imprisonment for not less than 814 years nor more
than 25 years on the sexual assault count, and this
appeal followed.

The defendant contends that the trial court erred
in admitting evidence of crimes other than those
with which the defendant was charged, and that the
evidence of such crimes was inadmissible and preju-
dicial. The defendant argues that none of the evi-
dence of subsequent crimes was needed to prove any
of the elements of the crimes charged, and that
there is no legal connection between such subse-
quent crimes and the crimes with which the defend-
ant was charged. He relies on the general rule that
evidence of other crimes is not admissible to prove
the defendant guilty of the particular crime with



64 NEBRASKA REPORTS [VoL. 205

State v. Williams

which he is charged. As an exception to that rule,
this court has repeatedly held that evidence of other
crimes similar to that charged is relevant and ad-
missible when it tends to prove a particular criminal
intent which is necessary to constitute the crime
charged. State v. Casados, 188 Neb. 91, 195 N. W. 2d
210. In sexual assault cases evidence which tends to
show a course of conduct, scheme, or design is ad-
missible to prove identity, although such evidence
relates to other offenses. State v. Walker, 200 Neb.
273, 263 N. W. 2d 454.

Section 27-404 (2), R. R. S. 1943, provides: “‘(2)
Evidence of other crimes, wrongs, or acts is not ad-
missible to prove the character of a person in order
to show that he acted in conformity therewith. It
may, however, be admissible for other purposes,
such as proof of motive, opportunity, intent, prepa-
ration, plan, knowledge, identity, or absence of mis-
take or accident.”” See State v. Nielsen, 203 Neb.
847, 280 N. W. 2d 904.

Evidence of other crimes may be admitted in a
criminal prosecution where the evidence is so re-
lated in time, place, and circumstances to the of-
fense or offenses charged as to have substantial pro-
bative value in determining the guilt of the accused.
Evidence which is not sufficiently related is exclud-
ed on the ground that the probative value is out-
weighed by the risk of undue prejudice. The ques-
tion of probative value depends upon many consid-
erations, including proximity in point of time and
place, the character of the evidence, and all the sur-
rounding circumstances. See Annotation, 92 A. L.
R. 3d 545.

Sexual crimes have consistently been classified as
a class of crimes in which evidence of other sexual
crimes has been recognized as having independent
relevancy. Recent cases recognize that the problem
cannot generally be solved by virtue of a mechanical
rule of relevancy but, instead, is one of balance.
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McCormick on Evidence (2d Ed.), § 190, p. 447, at p.
453, states: ‘‘[T]he problem is not merely one of
pigeonholing, but one of balancing, on the one side,
the actual need for the other-crimes evidence in the
light of the issues and the other evidence available
to the prosecution, the convincingness of the evi-
dence that the other crimes were committed and
that the accused was the actor, and the strength or
weakness of the other-crimes evidence in supporting
the issue, and on the other, the degree to which the
jury will probably be roused by the evidence to over-
mastering hostility.”

The trial court noted that in this case the crimes
charged must, of necessity, be proved by circum-
stantial evidence and inference because of the lack
of an eyewitness or a complete detailed statement of
the defendant. The trial court’s ruling on the de-
fendant’s motion in limine to exclude evidence of
other crimes specifically stated: ‘‘The issue of
mental competency bearing on the intent of the de-
fendant in committing the alleged crimes, the
marked similarity of design and motive of the other
crimes and .the closeness of the time period make
the admissibility of the other crimes strongly rele-
vant and overcome the prejudice and accumulation
of evidence which results therefrom.

“The court further finds that the evidence of the
various stolen automobiles is necessary to trace the
course the defendant followed between the alleged
other crimes which in the court’s judicial discretion
are admissible.”

Evidence of other criminal acts which involve or
explain the circumstances of the crime charged, or
are integral parts of an overall occurrence or trans-
action, may be admissible. State v. Nielsen, supra.
The evidence of other crimes in the case now before
us constituted a continuous chain of evidence detail-
ing the course of defendant’'s flight, and the pat-
terned course of criminal conduct which was an
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integral part of it. The evidence of other crimes
was relevant to prove motive, opportunity, and in-
tent, and that relevance is greatly strengthened by
the fact that all the other crimes occurred within a
period of less than 72 hours after the crimes with
which the defendant was charged. Not only was the
evidence relevant on the issue of motive and intent,
but it established plan, preparation, and a method of
operation substantially similar, including the use of
the same gun and the similar wounds in the neck
and near the ear of the victims.

There was no abuse of discretion on the part of the
trial court in admitting the evidence of other crimes
here. The prejudicial effect on the defendant of the
admission of the evidence of other crimes is clearly
outweighed by the relevance of that evidence to
prove the crimes with which the defendant was
charged.

The defendant next contends that the photographs
taken at the McGarry apartment in Lincoln and the
Rowe farm in Iowa should not have been admitted
because they were inflammatory, gruesome, and
prejudicial, and that whatever relevance they may
have had was outweighed by their prejudicial effect.
We disagree.

Of the 22 photographs taken in Lincoln at the scene
of the crimes charged, the majority of them were
exterior and interior scenes showing only inanimate
objects, and the defendant did not object to their ad-
mission. The defendant objected to the admission of
seven photographs, only some of which might be
said to be gruesome. Three of the photographs were
of Catherine Brooks; one of the back of her head and
showing a blood stain beneath it; the second was of
her upper torso and back; and the third was a view
of her entire body, partially obstructed by a chair.
Two photographs of Patricia McGarry as found at
the scene were admitted into evidence; one of the
upper torso showing the blood-stained carpet and



VoL. 205] SEPTEMBER TERM, 1979 67

State v. Williams

book beneath her-<head; and the other of her entire
clothed body. Two post mortem photographs of her,
one a right view and the other a left view, were also
admitted to show the location of wounds. Some
cumulative photographs were not received into evi-
dence and only three of the challenged seven photo-
graphs might reasonably be said to be gruesome.

The photographs of the Iowa crime scene are sub-
stantially similar in nature to those taken at the
scene of the Nebraska crimes. The majority are ex-
terior and interior scenes, showing only inanimate
objects and are not gruesome. There were three
photographs showing three different views of the
victim’s body. One showed the wound on her wrist,
one showed the wounds on the left side of her head,
and one showed the body as it was found, with the
shotgun wound in the side. The three photographs
showed the condition of the body and the nature and
extent of the wounds. One additional photograph of
the victim’s body was excluded.

The admission of photographs of a gruesome na-
ture rests largely within the sound discretion of the
trial court, which must determine their relevancy
and weigh their probative value against their possi-
ble prejudicial effect. State v. Freeman, 201 Neb.
382, 267 N. W. 2d 544. Although it is true that the
probative value of gruesome photographs should be
weighed against the possible prejudicial effect
before they are admitted, if a photograph illustrates
or makes clear some controverted issue in a homi-
cide case, a proper foundation having been laid, it
may be received, even if it is gruesome. State v.
Partee, 199 Neb. 305, 258 N. W. 2d 634. In a homicide
case, photographs of the victim, upon proper founda-
tion, may be received in evidence for purposes of
identification, to show the condition of the body, the
nature and extent of wounds or injuries, and to es-
tablish malice or intent. State v. Dittrich, 191 Neb.
475, 215 N. W. 2d 637.



68 NEBRASKA REPORTS [VoL. 205

State v. Williams

The photographs admitted here were relevant and
of direct probative value in establishing the various
elements of the crimes charged. The court did not
abuse its discretion in admitting the photographs
into evidence.

The defendant next contends that the trial court
erred in refusing to sustain a motion for a change of
venue. The defendant contends that because of ex-
tensive publicity in the news media, virtually all the
residents of Lancaster County had knowledge of the
case, and many had formed opinions as to the guilt
or innocence of the defendant. The defendant there-
fore argues that he could not receive a fair trial, nor
could possible prejudice be cured by extensive voir
dire examination.

The trial court held a hearing on the motion for
change of venue prior to trial, at which time the re-
sults of an opinion survey conducted by two profes-
sional poll researchers and other evidence as to the
nature and extent of pretrial publicity were intro-
duced. The trial court reserved ruling on the mo-
tion pending the final selection of the jury. Exten.
sive voir dire on jury selection extended over a peri-
od of 5 days, and the trial court then denied the de-
fendant’s motion for change of venue.

The record establishes that 11 of the 12 jurors re-
called little about the publicity they had heard or
read, and none had formed an opinion on the issue
of the defendant’s guilt. The twelfth juror at first
indicated an opinion concerning some elements of
the case, but also indicated confusion as to the voir
dire questions and later responded that she did not
have any opinion one way or the other. Upon ques-
tioning by the court she stated that she did not have
a fixed opinion and that she could set aside any im-
pressions she may have gotten from publicity and
decide the case fairly on the evidence given in the
courtroom. All the jurors indicated that they be-
lieved they could be fair and impartial jurors.
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The defendant takes the position that extensive
pretrial exposure of jurors to information and news
accounts as to the crimes with which the defendant
was charged is sufficient, standing alone, to deprive
him of due process. That conclusion is unfounded.

See Murphy v. Florida, 421 U. S. 794, 95 S. C. 2031, 44
L. Ed. 24 589.
The burden of showing essential unfairness must

be sustained by the one who claims such injustice
and seeks to have the result set aside. As the United
States Supreme Court stated in Irvin v. Dowd, 366
U. S. 717, 81 S. Ct. 1639, 6 L. Ed. 2d 751: ‘“To hold
that the mere existence of any preconceived notion
as to the guilt or innocence of an accused, without
more, is sufficient to rebut the presumption of a
prospective juror’s impartiality would be to estab-
lish an impossible standard. It is sufficient if the
juror can lay aside his impression or opinion and
render a verdict based on the evidence presented in
court.”

In this state a motion for a change of venue in a
criminal case is addressed to the sound discretion of
the trial court and its ruling will not be disturbed on
appeal unless a clear abuse of discretion is shown.
State v. Klatt, 187 Neb. 274, 188 N. W. 2d 821. While
there was extensive pretrial publicity in the case
now before us, we believe the record supports the
action of the trial court in denying the motion for a
change of venue and there was no abuse of discretion.

Defendant next contends that the trial court erred
in failing to sustain defendant’s motion to suppress
all statements, admissions, and comments obtained
from the defendant by law enforcement officers.
Essentially the argument centers upon the fact that
the Miranda rights were not included on the tape re-
cording of the defendant’s statement, and the de-
fendant testified that the Miranda rights were never
read to him, and that he requested the presence of
his attorney.
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Two police officers specifically testified that the
Miranda rights were read to the defendant prior to
the statement, that he responded affirmatively to
each of them, and that the defendant did not request
a lawyer and consented to give the statement at that
time. The defendant’s argument is that because the
giving of the Miranda rights was not included on the
tape recording, the absence from the recording is
conclusive evidence that the rights were not given.
Two police officers not only testified affirmatively
that the Miranda rights were given, but explained
why the tape recorder had not been turned on at the
outset of the interrogation.

In this state the admission in evidence of a state-
ment or confession constitutes the trial court’s inde-
pendent determination that the statement was vol-
untarily made. See State v. Davis, 180 Neb. 830, 146 N.
W. 2d 220, cert. den., 386 U. S. 998, 87 S. Ct. 1320, 18
L. Ed. 2d 348. A finding by the trial court that a
statement of an accused is voluntary will not ordi-
narily be set aside on appeal unless the finding is
clearly erroneous. State v. Medina, 189 Neb. 765,
204 N. W. 2d 785. The trial court’s finding of volun-
tariness is supported by the record and is not errone-
ous.

The defendant asserts that he was denied a fair
trial and due process of law because of the State’s
prejudicial misconduct in withholding evidence fa-
vorable to the defendant in direct violation of the
trial court’s order concerning discovery and disclo-
sure. In response to defendant’s pretrial motions
for disclosure and discovery, the trial court ordered
the State to provide to the defendant for inspection
and copying or photographing: (1) The defend-
ant’s statement; (2) the defendant’s prior criminal
record, if any; (3) the names and addresses of all
witnesses on whose evidence the charge is based, in-
cluding any witnesses which the prosecution intends
to use in rebuttal; (4) the results and reports of
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physical and mental examinations, and of scientific
tests or experiments made in connection with this
particular case; and (5) documents, papers, books,
accounts, letters, photographs, objects, or other
tangible things of whatsoever kind or nature which
could be used as evidence by the State.

Defendant complains of violations which involve
documents under paragraph 5 of the order and cen-
ter around 18 police investigative reports which con-
tained, in many instances, summaries of statements
of witnesses as well as inferences or conclusions of
officers as to the validity and veracity of portions or
all of the witnesses’ statements. The defendant as-
serts that if the testimony of a witness at trial dif-
fered in any respect from the statement as reported
in the police report, the State should have delivered
the police report to the defendant prior to trial. Such
a conclusion is wholly unwarranted. At the hearing
on defendant’s motion for new trial, the alleged vio-
lation of the discovery order was raised and evi-
dence introduced, and the trial court, on this issue,
specifically found: ‘‘Nothing in the exhibits appears
to be materially at odds with the testimony given at
the trial. Those who testified were subjected to
cross-examination at length by defendant’s counsel
or were called as witnesses for the defendant. No
showing is made that information in the police re-
ports could have been used to impeach any wit-
ness.”” The record fully supports that conclusion,
and also establishes without serious question that
the information in the police reports was not excul-
patory or a mitigation of the degree of the offenses
which would have been required to have been dis-
closed by the prosecution.

The defendant’s position is that if a defendant has
made a general motion for discovery and disclosure
which has been granted in the sense that it covers
documents of whatsoever kind or nature which could
be used as evidence by the State, the State is re-
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quired to produce for the defendant anything which
might aid in his defense. We can find no support for
such a contention. In Moore v. Illinois, 408 U. S. 786,
92 S. Ct. 2562, 33 L. Ed. 2d 706, the United States Su-
preme Court said: ‘‘We know of no constitutional
requirement that the prosecution make a complete
and detailed accounting to the defense of all police
investigatory work on a case.” In a similar vein,
this court said: ‘“We have not yet reached the point
in this state where the county attorney is required to
give his entire work product to the defense.”” State
v. Williams, 183 Neb. 257, 159 N. W. 2d 549.

In United States v. Agurs, 427 U. S. 97, 96 S. Ct.
2392, 49 L. Ed. 2d 342, the United States Supreme
Court said: ‘‘The mere possibility that an item of
undisclosed information might have helped the de-
fense, or might have affected the outcome of the
trial, does not establish ‘materiality’ in the constitu-
tional sense.’’

In State v. Isley, 195 Neb. 539, 239 N. W. 2d 262, this
court said: ‘In a criminal case, the trial court is
vested with broad discretion in considering discov-
ery requests of defense counsel and error can be
predicated only upon an abuse of such discretion.”
There was no abuse of discretion here.

The defendant assigns as error the trial court’s re-
fusal to instruct the jury with regard to the conse-
quences of an acquittal by reason of insanity. The
recent case of State v. Reitenbaugh, 204 Neb. 583, 284
N. W. 2d 19, has determined the issue adversely to
the defendant. In that case we held: ‘It is not
error to refuse to instruct a jury in a criminal case
of the consequences of a verdict of not guilty by rea-
son of insanity.”

Defendant also assigns as error the trial court’s
failure to dismiss or to direct a verdict in favor of
the defendant as to the first degree sexual assault
count. For almost a century it has been the rule in
this state that: ‘It is only where there is a total
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failure of competent proof in a criminal case to sup-
port a material allegation in the information, or
where the testimony adduced is of so weak or doubt-
ful a character that a conviction based thereon could
not be sustained, that the trial court will be justified
in directing a verdict of not guilty.’”” State v. Webb,
197 Neb. 662, 250 N. W. 2d 625.

While the evidence in this case may be entirely
circumstantial as to the sexual assault charge, there
can be no real doubt that it was more than sufficient
to go to the jury, and the trial court did not err in
overruling the motion for directed verdict.

Finally, the defendant contends that the sentence
of death is excessive relative to the facts of the case
under the applicable statutory considerations.

Following the introduction of evidence at a sen-
tencing hearing, the three-judge panel specifically
found that the following aggravating circumstances
were present: (1) That defendant had been previ-
ously convicted of another crime involving the use of
threat or violence to the person, and had a substan-
tial history of serious assaultive criminal activity;
(2) that the murder of Catherine M. Brooks was
committed in an apparent effort to conceal the iden-
tity of the perpetrator of a crime, but that the mur-
der of Patricia McGarry was not; (3) that both mur-
ders were especially heinous, atrocious, cruel, and
manifested exceptional depravity by ordinary stand-
ards of morality and intelligence and totally without
any regard for human life; and (4) that at the time
the murder was committed the defendant also com-
mitted another murder.

The sentencing panel found as the single miti-
gating circumstance that the defendant possesses an
antisocial personality which, with his intoxication
from the use of alcohol and drugs and emotional dis-
turbance at the time he committed the murders, did,
in some manner, diminish the defendant’s capability
to conform his conduct to the requirements of the
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law, but not to such an extent as to excuse him for
the legal consequences of his conduct in the commis-
sion of the crimes.

The sentencing panel further found that the aggra-
vating circumstances outweighed any mitigating
circumstances. The panel then imposed the death
penalty on each count of first degree murder. ‘

The procedures of the sentencing panel complied
fully with the statutory standards and specific pro-
cedures applicable to trial courts in cases of convic-
tion for murder in the first degree. See Chap. 29,
art. 25, R. R. S. 1943, and R. S. Supp., 1978.

Chapter 29, article 25, includes the provisions con-
tained in L.B. 711, Laws of 1978, now codified as sec-
tions 29-2521.01 et seq., R. S. Supp., 1978, which apply
primarily to the method of imposition of death sen-
tences in the trial court and review of such sen-
tences by the Supreme Court. The expressed pur-
pose of L. B. 711 is to apply scrupulous standards of
fairness to the imposition of the death penalty to in-
sure that the death penalty should be applied uni-
formly and not arbitrarily.

Sections 29-2521.02 and 29-2521.03, R. S. Supp., 1978,
provide that the Supreme Court shall, within a rea-
sonable time after July 22, 1978, review and analyze
all cases involving criminal homicide committed on
or after April 20, 1973, and that the Supreme Court,
upon appeal, shall determine the propriety of the
sentence in each case involving a criminal homicide
‘“‘by comparing such case with previous cases in-
volving the same or similar circumstances. No sen-
tence imposed shall be greater than those imposed
in other cases with the same or similar circum-
stances.”” In the context of Chapter 29, article 25,
the word ‘‘sentence’’ in section 29-2521.03, R. S.
Supp., 1978, is construed to mean a sentence of
death, and the provisions of that section directing
the determination by the Supreme Court of the pro-
priety of a ‘‘sentence’’ by comparison with previous
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cases are applicable only in a case where a sentence
of death has been imposed.

A primary foundation, basic to the review of the
statutory provisions referred to, is the fact that in
this state first degree murder is the only crime for
which the penalty of death can be imposed. The
provisions of Chapter 29, article 25, dealing with sen-
tencing, apply only to a conviction for first degree
murder under section 28-303, R. S. Supp., 1978. See §§
29-2519 and 29-2520, R. S. Supp., 1978. The Nebraska
act, L.B. 711, Laws of 1978, was patterned after the
Georgia act which requires the Georgia Supreme
Court to review death sentences and determine:
“Whether the sentence of death is excessive or dis-
proportionate to the penalty imposed in similar
cases, considering both the crime and the defend-
ant.” § 27-2537, Georgia Code. That identical lan-
guage appears in section 29-2522 (3), R. S. Supp.,
1978, which applies primarily to initial sentencing in
the trial court. The Georgia Supreme Court has re-
stricted its review and comparison of ‘‘similar”
cases to cases involving crimes for which the death
penalty is permissible. It should be noted also that
in Georgia the death penalty is permissible for more
than one specific crime. The review and compari-
son by the court has been restricted to cases involv-
ing the identical crime—felony murder against felo-
ny murder, rape against rape. Coley v. State, 231
Ga. 829, 204 S. E. 2d 612. The Georgia cases reflect
the obvious fact that it is a practical impossibility to
make any meaningful comparison of a death sen-
tence in a first degree murder case with any sen-
tence imposed for another crime for which the death
sentence is not authorized.

There is language in at least two sections of L.B.
711, Laws of 1978, directing the Supreme Court to re-
view and analyze ‘‘all criminal homicides.” If the
language be interpreted to extend beyond first de-
gree murder convictions, problems relating to the
exercise of prosecutorial discretion in homicide
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cases and the exercise by juries of the decisional
power of determining guilt or innocence or fixing de-
grees of culpability in homicide cases are all in-
volved. To interpret that language of L.B. 711
literally would create insurmountable constitutional
problems. In view of the disposition made here, it is
unnecessary to discuss constitutional issues.

For all these reasons L.B. 711, Laws of 1978, codi-
fied as part of Chapter 29, article 25, R. S. Supp.,
1978, will be construed to require the Supreme Court
to review and analyze only cases involving a convic-
tion for first degree murder committed on or after
April 20, 1973. Where a death sentence has been im-
posed, and this court is required to determine the
propriety of that sentence in such case, the deter-
mination of which previous first degree murder
cases involve the same or similar circumstances
and are therefore comparable will be made by this
court on a case-by-case basis.

Our review and analysis includes first degree
murder convictions for offenses committed on or
after April 20, 1973, including cases presently pend-
ing in this court on appeal. Thirty-two cases are in-
cluded in that review in addition to the case now be-
fore us. Twenty-one cases have been before this
court previously on appeal. Eight cases were not
appealed. Three additional cases are now pending
in this court on direct appeal. Seven death sen-
tences are now pending including the case now be-
fore us. The remaining twenty-five cases involve
life sentences. The cases reviewed and analyzed
are set out in the addendum to this opinion.

Analysis of all these cases indicates that a callous,
coldblooded, and cruel disregard for human life,
coupled with convictions for previous crimes involv-
ing violence to the person, has tended to be given
great balancing weight as aggravating circum-
stances, and that extreme youth, coupled with the
absence of any substantial record of previous crimi-
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nal conduct, has tended to be given great balancing
weight as mitigating circumstances. In all the
death penalty cases previously affirmed or now
pending in this court, each has involved at least
three separate and distinct statutory aggravating
factors and only one or no statutory mitigating fac-
tors. The case now before us also fits that pattern,
and, in addition, is the only death sentence case now
pending which involves multiple first degree mur-
ders.

It would be virtually impossible to find two mur-
der cases which are the same in all respects. We
find no case in which a life sentence was given
which involves the same or similar circumstances to
that of the case at bar. Any objective weighing and
balancing of aggravating and mitigating circum-
stances and comparison to the other death penalty
cases now pending establishes that the death sen-
tence in the case now before us is not excessive or
disproportionate to the death penalties imposed in
the other death penalty cases. If sufficient aggra-
vating circumstances existed in those cases to justi-
fy the imposition of the death penalty, then the mer-
ciless, callous murder of two defenseless women in
this case provided ample justification for the death
penalty here.

The defendant’s remaining assignments of error
are without merit, and the convictions and sentences
are affirmed.

AFFIRMED.
ADDENDUM

First degree murder cases analyzed and reviewed
as of November 1, 1979.

CASES APPEALED AND REPORTED
State v. Casper, 192 Neb. 120, 219 N. W. 2d 226.
State v. Wilson, 192 Neb. 435, 222 N. W. 2d 128.
State v. Nokes, 192 Neb. 844, 224 N. W. 2d 776.
State v. Russell, 194 Neb. 64, 230 N. W. 2d 196.
State v. Harris, 194 Neb. 74, 230 N. W. 2d 203.
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State v. Lytle, 194 Neb. 353, 231 N. W. 2d 681.
State v. Ell, 196 Neb. 800, 246 N. W. 2d 594,
State v. Sims, 197 Neb. 1, 246 N. W. 2d 645.
State v. Stewart, 197 Neb. 497, 250 N. W. 2d 849.
*State v. Rust, 197 Neb. 528, 250 N. W. 2d 867.
*State v. Holtan, 197 Neb. 544, 250 N. W. 2d 876.
State v. Simants, 197 Neb. 549, 250 N. W. 2d 881.
State v. Record, 198 Neb. 530, 253 N. W. 2d 847.
*State v. Peery, 199 Neb. 656, 261 N. W. 2d 95.

State v. Beans, 199 Neb. 807, 261 N. W. 24 749.
State v. Scott, 200 Neb. 265, 263 N. W. 2d 659.
State v. Simpson, 200 Neb. 823, 265 N. W. 2d 681.
State v. Prim, 201 Neb. 279, 267 N. W. 2d 193.
State v. Fuller, 203 Neb. 233, 278 N. W. 2d 756.
State v. Nielsen, 203 Neb. 847, 280 N. W. 2d 904.

State v. Bennett, 204 Neb. 28, 281 N. W. 2d 216.
CASES NOT APPEALED TO SUPREME COURT

State v. Jimmie Ray Anderson Dawson County - District Court
Sentence 7/26/73. Case No. 14391

State v. Kelvin Anderson Douglas County - District Court
Sentence 9/25/78. Doc. 102, p. 85

State v. Brown Douglas County - District Court
Sentence 3/25/74. Doc. 88, p. 625

State v. Floyd Hamilton County - District Court
Sentence 5/16/78. Doc. 24, p. 196

State v. Hatcher Douglas County - District Court
Sentence 4/14/78. Doc. 101, p. 321

State v. Marshall Lancaster County - District Court
Sentence 3/13/78. Doc. 48, p. 262

State v. Rowert Platte County - District Court
Sentence 12/8/77. Case No. 2805

State v. Schaeffer Hall County - District Court
Sentence 9/30/77. Doc. 28, p. 279.

CASES PENDING ON APPEAL IN SUPREME
COURT NOVEMBER 1, 1979.

*No. 42204 - State v. Otey Douglas County - District Court
Sentence 6/20/78 Doc. 101, p. 489

*No. 42301 - State v. Anderson Douglas County - District Court
Sentence 8/24/78 Doc. 99, p. 392

*No. 42302 - State v. Hochstein Douglas County - District Court
Sentence 8/24/78 Doc. 99, p. 394.

*Death sentence pending.

KrivosHa, C.J., concurring in part, and in part dis-
senting.

With all due respect to my brothers who make up
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the majority in this case, I must in part dissent from
their decision in this case. I wholeheartedly concur
in all the conclusions reached by the majority, in-
cluding its analysis and interpretation of how we are
to apply L.B. 711, Laws 1978, except as to its single
conclusion that the death penalty should be imposed
in this case. My review of those cases included in
the majority’s addendum compels me to reach a
contrary conclusion. I would modify the judgment
of the trial court by declaring that the defendant be
sentenced to a term of life imprisonment rather than
be sentenced to execution.

So that there be no confusion with regard to the
matter, let me clearly and unequivocally state-that
my decision is not based upon any conviction that in
no case should the death penalty be imposed. Quite
to the contrary, I am of the mind that in an appro-
priate case under the law as it presently exists, the
imposition of the death penalty would be both lawful
and appropriate. It is just that I conclude in this
case the law does not authorize the imposition of the
death penalty.

I totally reject the contention made by some that
the imposition of the death penalty is either immoral
or unethical when imposed by a society pursuant to
its criminal code and subject to the further require-
ment that the defendant be afforded due process of
law. We find the imposition of capital punishment
in an appropriate case provided for as early as the
Mosaic Code and perhaps even before. I have diffi-
culty concluding that that which is embodied in the
Mosaic Code can be either unethical or immoral.

It is true that some societies, through the ages,
have discriminated in the manner in which capital
punishment has been administered or have imposed
it in a barbaric manner. Neither of those actions
can be condoned. But the mere fact that a society
prescribes the imposition of the death penalty in an
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appropriate case does not cause it to be either im-
moral or unethical.

I, likewise, reject the contention made by some
that the imposition of the death penalty serves as a
deterrent to future crime. The evidence with re-
gard to that matter is either totally lacking or, if
available, is so inconclusive that it is not reliable.
Except in rare instances, the crime itself for which
the penalty is imposed is of such a nature that few, if
any, give much thought to the ultimate conse-
quences.

My rationale for recognizing the right of a society
to impose capital punishment in an appropriate case
is, rather, based upon a view that a civilized society
has a right to assign to that crime or crimes, which
it considers to be the most heinous, the most severe
penalty it can inflict. That is to say, a society may
declare in advance what crime or crimes it consid-
ers to be of the highest order and the worst offense
to mankind by providing for a penalty which like-
wise is of the highest order and the most severe. In
so doing, the society has clearly and unequivocally
announced to its members that this crime for which
the ultimate penalty is imposed is a crime separate
and apart from all other crimes which can or may
be committed within the society. It is an attempt by
the people, through their legislative body, to issue a
pronouncement with regard to the nature of the
crime. It is on that basis that I find the Legislature
of this state may appropriately ascribe, as an al-
ternative penalty for the commission of the most
heinous crime (first degree murder), the imposition
of the death penalty. It should therefore be clear
then that my disagreement with the majority today
is not based upon any notion that capital punishment
is never appropriate.

My difficulty arises by reason of my analysis of
the 32 cases reviewed by the majority in reaching its
conclusion that the imposition of the death penalty in
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this case is appropriate. The majority notes that
“in all the death penally cases previously affirmed
or now pending in this court, each has involved at
least three separate and distinct statutory aggravat-
ing factors and only one or no statutory mitigating
factors * * * any objective weighing and balancing
of aggravating and mitigating circumstances and
comparison to the other death penalty cases now
pending, establishes that the death sentence in the
case now before us is not excessive or disproportion-
ate to the death penalties imposed in the other death
penalty cases.” With that statement I agree. But it
is my belief that the fact that this case squares with
the seven other cases in which the death penalty has
been imposed does not answer the question. I am
more concerned, as I believe L.B. 711, Laws 1978, re-
quires me to be concerned, as to how this case
squares with the remaining 25 cases where the death
penalty was not imposed.

It was noted by this court in State v. Stewart, 197
Neb. 497, 250 N. W. 2d 849, “Following the issuance
of the opinion of the United States Supreme Court in
Furman v. Georgia, 408 U. S. 238, 92 S. Ct. 2726, 33 L..
Ed. 2d 346 (1972), the Nebraska Legislature, in an ef-
fort to conform with the requirements for validity of
death penalty statutes set forth in Furman, revised
Nebraska’s statute, and in 1973 enacted L.B. 268, R.
R. S. 1943, which now appears as sections 29-2519 to
29-2546, R. R. S. 1943.” L.B. 268, Laws 1973, pre-
scribed a series of aggravating circumstances and
mitigating circumstances which were to be consid-
ered by the trial court in determining whether to im-
pose the death penalty. We early concluded that
the fact that there was a list of aggravating circum-
stances and a list of mitigating circumstances did
not mean that one was to simply add up the ag-
gravating circumstances and add up the mitigating
circumstances and subtract one from the other.

Again, in State v. Stewart, supra, we said, ‘“ ‘It
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must be emphasized that the procedure to be fol-
lowed by the trial judges and juries is not a mere
counting process of X number of aggravating cir-
cumstances and Y number of mitigating circum-
stances, but rather a reasoned judgment as to what
factual situations require the imposition of death
and which can be satisfied by life imprisonment in
light of the totality of the circumstances present.
Review by this Court guarantees that the reasons
present in one case will reach a similar result to that
reached under similar circumstances in another
case. No longer will one man die and another live
on the basis of race, or a woman live and a man die
on the basis of sex. If a defendant is sentenced to
die, this Court can review that case in light of the
other decisions and determine whether or not the
punishment is too great.” ”’

We further went on in State v. Stewart, supra, to
quote from the Florida decision of Alvord v. Florida,
322 So. 2d 533 (Fla., 1975): ‘‘ ‘There is no way that
the Legislature could program a judicial computer
with all of the possible aggravating factors and all of
the possible mitigating factors in each case. See
State v. Dixon, supra. The law does not require that
capital punishment be imposed in every conviction
in which a particular state of facts occur. The stat-
ute properly allows some discretion, but requires
that this discretion be reasonable and controlled. No
defendant can be sentenced to capital punishment
unless the aggravating factors outweigh the miti-
gating factors. However, this does not mean that in
every instance under a set state of facts the defend-
ant must suffer capital punishment.” ’ It therefore
seems quite clear from what we have heretofore
said that while L.B. 268, Laws 1973, prescribed ag-
gravating and mitigating circumstances, they were
intended to serve as a guide and not as an absolute.
Some latitude was still left with the courts as to
when the death penalty was to be imposed. Were
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nothing more involved in this case than L.B. 268,
Laws 1973, I might be able to agree with the ma-
jority. I must, however, continue my analysis of
this case in light of the fact that after adopting L.B.
268, Laws 1973, our Legislature saw fit to adopt L.B.
711, Laws 1978. I must, therefore, presume that the
Legislature intended L.B. 711, Laws 1978, to serve as
either an addition to or a modification of L.B. 268,
Laws 1973. Otherwise, there would have been little
purpose or sense in adopting that second act. I be-
lieve that a reading of L.B. 711, Laws 1978, discloses
that the Legislature intended to add to L.B. 268,
Laws 1973.

Under the provisions of L.B. 711, Laws 1978, we
are now not only required, before imposing the
death sentence, to consider aggravating and mitigat-
ing circumstances but we are further required, un-
der the provisions of section 29-2521.03, R. S. Supp.,
1978, to ‘‘determine the propriety of the sentence in
each case involving a criminal homicide by compar-
ing such case with previous cases involving the
same or similar circumstances. No sentence im-
posed shall be greater than those imposed in other
cases with the same or similar circumstances.”
What constitutes a ‘‘circumstance’ is not spelled
out. Likewise, L.B. 711, Laws 1978, imposes on the
trial court in the first instance, and this court on ap-
peal, a duty before ordering the death penalty to
consider (1) whether sufficient aggravating circum-
stances exist to justify imposition of a sentence of
death, (2) whether sufficient mitigating circum-
stances exist which approach or exceed the weight
given to the aggravating circumstances, or (3)
whether the sentence of death is excessive or dispro-
portionate to the penalty imposed in similar cases,
considering both the crime and the defendant. Sub-
section (3) was added to L..B. 268, Laws 1973, by L.B.
711, Laws 1978. The Supreme Court is authorized to
reduce any sentence it finds not to be consistent
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with sections 29-2521.01 to 29-2521.04, 29-2522, and 29-
2524, R. S. Supp., 1978. All of that makes it seem
clear to me that not only is this court required to ex-
amine aggravating and mitigating circumstances,
but in addition to that we are supposed to in some
manner place each first degree murder case one on
top of the other to see whether or not they all con-
form. While I may be the first to concede that im-
posing such a duty upon the court is at best difficult
and perhaps impossible, nevertheless, I cannot find
how I can ignore that requirement. I do not by say-
ing this suggest that the majority has ignored that
requirement. They have reached a different conclu-
sion by reason of making a significant distinction in
the circumstances. For me, however, once the act
of intentionally killing another is established, I find
the other circumstances to be of less significance
and therefore the distinctions much more difficult to
make. It is in this area where I differ with the ma-
jority. It is simply a fact that when I place the
cases one on top of the other, I do not reach the
same conclusion as reached by the majority. For
me, factors such as the age of the defendant or the
previous record of the defendant are not nearly as
significant as the circumstances under which the
murder was committed.

Of the remaining 25 cases where life sentences
have been imposed in lieu of death, I find the follow-
ing to be true. In State v. Nokes, 192 Neb. 844, 224
N. W. 2d 776, the defendant pleaded guilty to one
count of first degree murder for the killing of Wilma
Hoyt and one count of 