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IN MEMORIAM
PAUL E. BOSLAUGH

And now, at the hour of nine o’clock a.m., on this 3rd
day of January, A.D. 1966, the same being the date fixed
by the Court for hearing the report of the Committee
appointed to draft resolutions in memory of Paul E.
Boslaugh, the Court being in session and members of the
bar in attendance, the Committee makes the following
report:

HoNORABLE LEON SAMUELSON.
MAY IT PLEASE THE COURT:

We have met this morning in memory of Paul E.
Boslaugh who was a Judge of this Court from January,
1949, until January, 1961.

Paul E. Boslaugh was born near Mapleton, Iowa, June
13th, 1881, and died at Hastings, Nebraska, on June
29th, 1964, in the first month of his 84th year. He was
graduated from the University of Nebraska Law School
in 1903 and admitted to the Bar of Nebraska the same
year. He began the practice of law immediately at
Harvard, Nebraska, in association with Mr. L. G. Hurd
who in 1904 was elected to the District Court bench. In
1913 he moved to Hastings, Nebraska, where he formed
a law partnership with Mr. L. B. Stiner, a relation and
association which continued together with Mr. L. R.
Stiner, a son of Mr.. L. B. Stiner until he was elected
Judge of the Supreme Court of Nebraska in the fall of
1948. He was married in June, 1910, to Miss Ann Herzog
who, together with a daughter and son of the marriage,
survive him. Judge Boslaugh was privileged to see that
son succeed him as a Judge of this Honorable Court.

After Judge Boslaugh retired from this Court he re-
entered the practice of law at Hastings, Nebraska. He

(xvii)



xviii In MEMORIAM [Vor. 179

often times remarked there was no other occupation to
which a man could devote his life that afforded more
satisfaction than to aid in the solution of the legal ques-
tions arising out of the business of men.

During the years of his active practice prior to his
election as Judge of this Court he was a member of the
committee which recommended the integration of the
Nebraska State Bar Association, in 1937. He was Presi-
dent of the Nebraska State Bar Association in 1942, and
a member of the Judicial Council from 1941 to 1950. He
was also a consultant to the 1943 Statute Revision Com-
mission. Judge Boslaugh was a member of the House
of Delegates of the American Bar Association from 1942
to 1954.

Perhaps his outstanding endeavor as a lawyer was his
representation of the State of Nebraska in the now
famous John O’Connor Estate case from Adams County
which was a matter of controversy in our courts for many
years.

Judge Boslaugh loved the law and had a profound
knowledge of its history and philosophy and traditions.
His thinking was logical and sublime. He expected hard
work from lawyers with whom he associated or ap-
peared before him but never to the extent of his own
toil. Climbing one intellectual hill only left a steeper one
for him to climb. He sought in the wisdom of the ages
the never changing fundamentals and preserved the
integrity of his mind and conscience by advocating them
vigorously with depth of thought and beautiful language.
He believed a member of the Court should be human,
considerate and understanding. He despised prejudice,
hatred, intolerance and crooked thinking and opposed
them at every turn. Few men have devoted as much of
themselves to this Court as he did and it was with great
regret and reluctance that it became necessary for him
to relinquish his seat because of his age. He brought
to the Court his boundless love of life and his work; and
his understanding and respect for it could not have been
more profound. Unquestionably his service here was



VoL. 179] In MEMORIAM xXix

the triumphant culmination of the life of one of the
best lawyers ever produced by the State of Nebraska.

His intense and instinctive patriotism made him keenly
alive to the welfare of Nation, and of the State and the
City of Hastings in which he lived. The strain of labor
in his office and the courts never prevented him from
doing his full share in the public movements and private
enterprises through which a democratic community de-
velops the best side of its nature. His interest was in
the public effect of Party control, not in office or emolu-
ments. His activity was in leadership of opinion not in
Party management. He sought no office and he entered
into no combinations. He held no Party office but when
a serious decision was to be made he was wont to come
as a champion from the ranks with all the weapons in
the armory of debate, with clarity of statement and
power of appeal and charm of persuasion against things
sordid and corrupt, against indifference and decadence,
and, for the cause he deemed just and best for all con-
cerned.

The reputation of many good lawyers is confined to
their own profession; but the wide range of his activities
brought appreciation from the general body of good citi-
zens. The basis of that appreciation was his achieve-
ment as a lawyer and his devotion to the duties of a
private citizen in the service of the community in which
he lived for so many years. His manner was dignified
and courtly, but perfectly simple and unaffected, and
it was the same everywhere and to everybody. His
mind was strong, well balanced, and wonderfully alert
and rapid in action. Its response to the emergencies
which so continually arise in court was almost instan-
taneous. He worked hard and long with great intensity
but was extremely contented and happy in so doing,
and, his kindness and helpfulness to an associate or an
adversary in trouble, will long be remembered by those
of us who were fortunate enough to be associated with
or against him in litigation.

He always aimed at nothing short of perfection in
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everything that he undertook and this involved an
amount of labor and self absorption seldom if ever ex-
ceeded. I know of no lawyer whose success was more
fairly earned or more thoroughly deserved. His power
of labor was inexhaustible and down to the last few
days of his life he never relaxed the most acute and
searching study of the case in hand. Think of a man,
if you will, when the end of his professional labors was
already in sight schooling himself to daily tasks in law,
going to his office and briefing a case in order that he
might make a better presentation and thus keep up
with the procession of the law. Let no man seek to
follow in his foot steps, unless he is ready to demonstrate,
in his own person, that infinite work is the only touch-
stone of the highest standing in the law, and that the lazy
and the indolent who enter here must leave all hope
behind.

He was a loyal and devoted friend, as he was loyal to
every cause he espoused, and every case he undertook;
and he left no debt of friendship unpaid.

We need not remind those who are gathered here of
the emptiness which his passing has left. In this room
especially we recall his many activities as a practitioner
and a jurist all of which are lost to us except in memory.

We, the Committee appointed by the Court respectfully
submit this statement as a tribute to the memory of the
late Judge Paul E. Boslaugh. Personal expressions of
tribute will follow by individual members of the Com-
mittee.

January 3, 1966.

Respectfully submitted,
Robert H. Beatty
Walter D. James
L. R. Stiner
John W. Yeager
Leon Samuelson, Chairman
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HoNoRraBLE RoBERT H. BEATTY.

MAY IT PLEASE THE COURT, AND WITH THE
PERMISSION OF THE COURT, MRS. BOSLAUGH,
OTHER MEMBERS OF THE FAMILY, MEMBERS OF
THE BENCH AND BAR, AND FRIENDS:

I consider it a great personal honor and privilege to
appear before and briefly address this Court in paying
tribute to the memory of a really great man, American
citizen, patriot, lawyer and Judge.

I deeply regret that I am lacking in the capacity,
through spoken word, to adequately express the real
feeling of friendship and regard I have always had, and
that now lies deep in my heart and mind for my cherished
friend Paul E. Boslaugh.

I knew Judge Boslaugh very intimately for more than
thirty years, and was very proud during all of that
time to have had and considered him as one of my best
and closest friends.

In the late 1930°s I had the good fortune to be asso-
ciated with him in the jury trial of nineteen consolidated
condemnation cases in the United States District Court
at North Platte, Nebraska. The trial of these cases to
the jury consumed forty-one days. Several of the cases
were taken to and later heard in the Circuit Court of
Appeals.

Again in the early 1940’s I was associated with Paul
for twenty-one days in the jury trial of a will contest
case, which was later heard by this Court and finally
disposed of by settlement.

T was associated with Paul in many other cases, and
during the time he was a distinguished Justice on this
Court T had the privilege of appearing before the Court
in the presentation of a number of appeals.

During my more than thirty years of acquaintance
with Paul I had many social and business contacts with
him, and am sure that through all of these contacts and
associations I gained a pretty thorough knowledge of the
many fine qualities possessed by him, that made him
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the truly remarkable man that he was.

Paul was blessed with a brilliant and enlightened mind.
He was, by nature, endowed with an intellectual honesty
that I do not believe could be surpassed by any person.
Paul possessed in full measure all the personal qualities
that it takes to make the real lawyer. He was courage-
ous, fearless and just in everything he undertook in
life. He had a most personable charm. He was possessed
of a kindly and unusual sense of humor and humaneness
that endeared him to all who came in close contact or
association with him. He never let up in his ceaseless
quest for a greater knowledge of the law, its improve-
ment, and more perfect application thereof in the at-
tainment of justice between individuals.

Paul was a man of firm and steadfast convictions. He
was completely fearless and unswerving in the exaction
and execution of the obligations of our profession that
he loved so much and which was indeed a real part of
him. In his eagerness and determination to properly
represent and procure for his clients their full and just
legal rights he gave no thought or concern whatsoever
to his own personal welfare.

Paul by nature reposed the utmost faith and confi-
dence in his fellowmen, and in turn held and enjoyed
their unyielding trust and reliance in him.

The record of Judge Boslaugh is one of a life time of
hard work and public service. He lived solely for his
family, his country and profession. It is indeed difficult
to bring ourselves to a full realization that he is gone.

In the passing of Judge Boslaugh we have lost a
cherished friend. Our country has lost one of its out-
standing citizens. Our profession one of its great and
uncompromising champions.

May he forever rest in Eternal Peace.

HonoORABLE WALTER D. JAMES.
MAY IT PLEASE THE COURT:
There are two sides to the life of Paul E. Boslaugh to
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which I desire to direct attention. One is that of the
role of lawyer. The other is that of the position as a
Judge of this court.

As a lawyer, it was my privilege to be associated with
him in the trial of many cases. He was always willing to
and did carry more than his share of the load. His
preparation ‘for trial was thorough. In every case, he
came prepared with a comprehensive trial brief. In
appellate court work, he was unexcelled. Here again,
diligent and careful preparation were evident. In oral
argument, he was logical and convincing.

As a Judge of this court, he served two terms with
distinction and credit. He brought to the bench the
viewpoint of a careful trial lawyer. He took office in
1949 as the oldest member of the court in point of years,
but the youngest in point of service. It remained that
way without change until he retired in 1961. His opin-
ions as a member of this court are thorough and care-
fully written. The opinions show on their face the
study and consideration he gave to their preparation.
Only the members of the court with whom he served
know the influence he had in consultation.

The crowning point in the career of Paul E. Boslaugh
as a Judge occurred on his last day in office. On that
day, he administered the oath of office to his son, Judge
Leslie Boslaugh, as his successor on the bench. To very
few has this privilege been accorded.

HonorRABLE L. R. STINER.
MAY IT PLEASE THE COURT:

Paul Boslaugh was one of the first people I remember
from childhood. My father was his partner. Later, he
was my advisor, mentor, law partner, and friend. For
fifty years my life was intimately involved with his.

He always commanded my respect, admiration, and
affection—Respect and admiration for the innate gifts
and acquired professional skills' which brought to” him
the highest professional honors Nebraska could confer;
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affection for his tolerance, his kindness and humanity.

Of his many qualities worthy of emulation, I think
today particularly of his devotion and fidelity to his
work as a lawyer and judge. He was patient and thor-
ough, not alone because of duty to his client and his
client’s cause, but also because this was the work he
loved. It was in the exercise of his unusual abilities as
a lawyer that he derived great satisfaction. In his work
he was motivated far more by the idea of a task well
done than by any expectation of reward.

He will be missed, but the influence of his example
will live on in the lives of those who knew him and
loved him.

HoNORABLE JOHN W. YEAGER.
MAY IT PLEASE THE COURT:

At this time I am reminded of words which in sub-
stance appear in an old poem. They are:

Heaven is not reached in a single bound

But by a ladder which we build

From the lowly earth to the vaulted skies

And we mount to its summit by a climb

Round by round.

I am reminded of words from another poem in the
following substance:

Drive the nail aright, boys,

Hit it on the head

Strike with all your might, boys, while the iron’s red.

When you've work to do, boys, do it with a will

They who reach the top, boys,

First must climb the hill.

Standing at the foot, boys, gazing at the sky

You can never get up, boys,

If you never try.

If you stumble off, boys,

Never be downecast

Try and try again, boys,

You’ll succeed at last.
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From what I knew from my observation of and asso-
ciation with my late and deeply admired and respected
friend and associate, Paul E. Boslaugh, I am convinced
that he built a strong ladder over all of his years which
he climbed steadily and nobly to the end.

He not only built and climbed his ladder, but never
along the way did he fail to drive with all his might,
all his honor, and with all his devotion to his family and
friends, and the state and nation of which he was proudly
a part.

AssocIATE JUSTICE EDWARD F. CARTER.

It is with a deep sense of personal loss that I speak in
memory of a former member of this court. Judge Paul
E. Boslaugh was a competent and successful lawyer, a
sound and distinguished judge, a man of honor and in-
tegrity, and a dedicated member of his chosen profession.

Whether he served in a public or private capacity as
a legal advisor or as a Judge of the Supreme Court of this
state, his traits of fine character and professional in-
tegrity manifested themselves. In his passing from this
earthly scene the legal profession lost a fine member
and the judiciary one who reflected great confidence in
the integrity of the bench of this state.

My acquaintanceship with Judge Boslaugh had its
beginning many years ago, flourished during the twelve
years we were contemporaries on this court, and con-
tinued unabated until his passing. During all of those
years he never sought advantage because of that friend-
ship. As a lawyer I regarded him as one worthy of
trust in matters of great or little importance. As a judge
he was fair and impartial, completely independent,
learned and practical in his application of the law, and
worthy of the admiration that his contemporaries on the
court had for him.

In reflecting on our long association I shall miss his
friendship, his subtle humor, and his straightforward
expression. His place in his profession will be assumed
by others, as has his membership on this court, but his
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counsel, courage, independence, and other attributes of
his high character will linger on in our memories, never
to be replaced. While the man is no longer with us, his
life will continue to influence all who knew him. While
we mourn his passing, we are truly grateful for his having
lived his allotted time among us.

In his simple way he was a great man, a fine lawyer,
and an excellent judge. We memoralize him publicly for
what he was. He was austere in appearance but was in
fact a friendly and engaging person. He was a man who
gained and retained many friendships. The state has
lost a fine citizen who devoted many years to the serv-
ice of the public with the dignity and integrity that only
a man of high character could possess.

The loss of a true friend cannot be replaced. His chair
may be occupied, his portion of our time may be con-
sumed by others, but his handclasp, his geniality, his
counsel, his encouragement, and his loyalty to his friends,
cannot be supplanted. Except as they linger in our
memory they are gone forever. While it cannot be
otherwise, a lasting affection and fondness remains in
the memories of those who knew him best. No intrinsic
monument can replace his loss to his family, his friends,
and his profession. He left his mark in the hearts of
men which will endure long after his passing beyond
the veil which each of us must sooner or later pene-
trate and from which none of us shall return.

Cuier JusticE Pauvrn W. WHITE.

The resolutions offered this morning are adopted by
the Court. The resolutions, together with the state-
ments of counsel, will be extended at length on the
journal and printed in the official reports of this Court.
Mrs. Boslaugh and the members of the family will be
advised of the high regard of the Bench and the Bar for
Justice Boslaugh, and of the expressions of sympathy
made this day. Copies of the resolutions and statements
of counsel will be sent to them.
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1. Statutes. A statute is not to be read as if open to construc-
tion as a matter of course. Where the words of a statute are
plain, direct, and unambiguous, no interpretation is mneeded to
ascertain the meaning. It is not within the province of a court
to read a meaning into a statute that is not warranted by the
legislative language. Neither is it within the province of a
court to read anything plain, direct, and unambiguous out of a
statute.

2. Statutes: Penalties. A penalty statute is to be strictly con-
strued, and courts will not interpolate conditions omitted by the
Legislature or extend the language used by implication. The
courts must assume that the Legislature intended to do what
it did.

3. Counties: Penalties. The county board of equalization has
never been given authority by the Legislature to impose penal-
ties, nor to hear any protests involving the penalties imposed
or the waiver of them under L. B. 206, Laws 1961, c. 374, p.
1148, and does not have such authority.

4. Constitutional Law. The constitutional validity of an act of
the Legislature is to be tested and determined not by what has
been or possibly may be done under it, but by what the law
authorized to be done under and by virtue of its provisions.

5. Constitutional Law: Taxation. L. B. 206, Laws 1961, c¢. 374,

1)
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Bachus v. Swanson

p. 1148, is unconstitutional and void as discriminatory between
members of a class, and nonuniform, arbitrary, and capricious
in its operation, contrary to Article I, section 25, and Article
III, section 18, Constitution of Nebraska; and it fails to con-
form with the constitutional requirements of due process.

Appeal from the district court for Douglas County:
JonN E. MureHY, Judge. Affirmed.

Clarence A. H. Meyer, Attorney General, Homer G.
Hamilton, William F. Ryan, Donald L. Knowles, Herbert
M. Fitle, Edward M. Stein, Lane, Baird, Pedersen &
Haggart, and Theodore M. Tedesco, for appellants.

Leary & Leary, for appellees.

Swarr, May, Royce, Smith, Anderson & Ross, for
interveners-appellees.

Heard before WHiITE, C. J., CARTER, BOSLAUGH, BROWER,
SmitH, and McCown, JJ., and WESTERMARK, District
Judge.

McCown, J.

Plaintiffs brought this class action to test the consti-
tutional validity of sections 77-318, 77-413, 77-716, and
77-1235, R. S. Supp., 1961, which were enacted as L.B.
206, Laws 1961, c. 374, p. 1148, and L.B. 697, Laws 1961,
c. 375, p. 1152. L.B. 697 is amendatory of a part only
of L.B. 206, and a determination of its validity is not
essential to a determination of this action. The district
court found L.B. 206 unconstitutional and void. The
defendants have appealed.

Section 1 of L.B. 206 amends section 77-318, R R. S.
1943, which applies only to returns of a decedent and
provides that the tax be computed and to the tax shall be
added “a penalty (1) on tangible property, of fifty per
cent of the amount due and (2) on intangible property
five times the amount due.” This is the only section in
which the amount of a civil penalty is spelled out.

Section 2 of L.B. 206 amends section 77-413, R. R. S.
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1943, and has application to a situation where a tax-
. payer files a return but omits either tangible or intangi-
ble property. It provides that the tax shall be com-
puted and: “To the tax shall be added * * * a penalty
as provided in section 77-318; * * *”

Section 3 of L.B. 206 amends section 77-716, R. R. S.
1943, and applies to intangible property only. It applies
where a taxpayer has failed to file a return as well as
where he has omitted any intangible property from his
return. It provides that the property not returned or
omitted be taxed, “to which tax shall be added a pen-
alty as provided in section 77-318.”

Section 4 of L.B. 206 amends section 77-1235, R. R.
S. 1943, and applies where a taxpayer files no return.
It applies to tangible or intangible personal property
and provides in part: “* * * the county assessor shall
proceed to assess the number and description of the sev-
eral enumerated articles of property and shall add to the
value thereof the penalty prov1ded by section 77-318;
#* % * ”

The disparity in language between section 2 and section
4 of L.B. 206, with respect to where and how the penalty
shall be applied, is immediately apparent. Section 2 pro-
vides that the assessor shall “compute the tax’ and that
“to the tax shall be added * * * a penalty as provided
in section 77-318; * * *” Section 4 provides in- part:
“the county assessor shall proceed to assess the number
and description of the several enumerated articles.:of
property and shall add to the value thereof the penalty
provided by section 77-318; * * *.”

It appears obvious that the intent of the Legislature

" was that the precedure of section 2 be followed whether
or not-a return was filed. The defendants assert that
- the language of section 4 is ambiguous and susceptible of
- more than one meaning and that this court-should rewrite
‘-the section by 'removing some words and substituting
others.” The position seems to be that any statute passed
by the Legislature should be-open to construction as- a
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matter of course, and that we should not only judicially
construe it, but judicially rewrite it. A statute is not
to be read as if open to construction as a matter of course.
Where the words of a statute are plain, direct, and un-
ambiguous, no interpretation is needed to ascertain the
meaning. In the absence of anything to indicate the con-
trary, words must be given their ordinary meaning. It
is not within the province of a court to read a meaning
into a statute that is not warranted by the legislative
language. Neither is it within the province of a court
to read anything plain, direct, and unambiguous out of
a statute. Franzen v. Blakley, 155 Neb. 621, 52 N. W.
2d 833; Todd v. County of Box Butte, 169 Neb. 311, 99
N. W. 2d 245. The language used does not appear to be
ambiguous and, therefore, permits of no interpretation.

Even if it were deemed open to construction, this is a
penalty statute which must be strictly construed, and
its import may not be extended by construction. Misle
v. Miller, 176 Neb. 113, 125 N. W. 2d 512.

Since a penalty statute is to be strictly construed, the
courts will not interpolate conditions omitted by the
Legislature or extend the language used by implication.
The courts must assume that the Legislature intended
to do what it did. Johnson Fruit Co. v. Story, 171 Neb.
310, 106 N. W. 2d 182.

The actual dollar penalty resulting from an application
of the procedure quoted from section 4 of L.B. 206 (addi-
tion of the penalty to value prior to computation of the
tax) would amount to 2 percent, whereas the penalty
under section 2 (addition of the penalty to the com-
puted tax) would be 500 percent.

The defendants contend that to permit section 4 of
L.B. 206 to be read in accordance with its actual lan-
guage would result in absurdity, apparently because the
other three sections of L.B. 206 are worded differently.
We suggest, however, that it might well be possible that
a 2 percent penalty is no more absurd than a 500 percent
penalty. This possibility is particularly emphasized
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where, as here, there were two additional separate crim-
inal penalties for falsely and willfully failing to return
intangibles, which, incidentally, differed in both maxi-
mum and minimum amounts of fine. §§ 77-718, R. R. S.
1943, and 77-1232, R. S. Supp., 1961.

Other problems of uniformity and constitutional re-
quirements are apparent in L.B. 206. A review of the
Nebraska statutes since 1929 in connection with per-
sonal property taxes reveals a maze of changes and
amendments, as well as overlapping and differing statu-
tory penalties and varying methods of procedure.

It is apparent that there is a lack of uniformity not
only as to penalties, but with regard to notice and op-
portunity for hearing and rights of appeal. Conflict-
ing, overlapping, and ambiguous provisions are apparent
in the statutes dealing with tangible and intangible per-
sonal property omitted or not returned. At least six dif-
ferent statutes deal with the adding of omitted or unre-
turned tangible or intangible personal property to tax
returns. At least three different officers or bodies are
given authority and responsibility with respect to add-
ing omitted or unreturned personal property to the tax
rolls. There are three separate sections dealing with
notices, each one substantially different as to what is
required and how it is given. There are two separate
criminal penalties which apply to false and willful omis-
sions as to intangibles. Provisions for hearing and ap-
peals on the addition of intangible property for pur-
poses of the tax and penalty vary, and three sections of
L.B. 206 had no provision for appeal from a refusal to
waive the penalty, while one section did.

Section 2 of L.B. 206 specifies an examination of the
taxpayer under oath, and obviously before assessment,
while sections 1 and 4 have no such requirement. Sec-
tion 3 requires a notice by registered or certified mail and
a hearing at a definite time and place. It should be
noted that there is no evidence here that any taxpavers
were ever examined, under oath or otherwise, prior to
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the assessments of intangible taxes and penalties here
involved. It is also clear that each taxpayer involved
filed a return.

The provisions of sections 1, 2, and 4 of L.B. 206 pro-.
vide for no appeal from a refusal to waive the penalty.
However, they were amended in 1963 to provide for ap-
peals. Even the appeals now provided for in those sec-
tions, as amended in Laws 1963, c. 443, p. 1463, differ from
the appeal provisions provided for in section 3 of L.B.
206.

The defendants contend.that all of the statutes per-
taining to the returns of personal property are con-
cerned with the matter of revenue and taxation and must
be considered as a whole and “in pari materia.” - Any
attempt to apply this rule to the veritable thicket of.
Nebraska statutes dealing with intangible property taxes.
demonstrates the lack -of required constitutional uni-
formity, equality, and due process in L.B. 206.

The. defendants contend that hearing could be held
before the county board of equalization with respect
to any section of L.B. 206. The county board of equali-
zation, however, has never been given authority by the
Legislature to impose penalties, nor to hear any protests
involving the penalties imposed or the waiver of them,
and still does not have such authority. §§ 77-1502 to
77-1507; R. R. S. 1943.

The Legislature, specifically in L.B. 206, ‘endeavored
to provide for a waiver of penalties where the omission
or failure to return was the result of an innocent mis-
take and could not in any way be deemed to be the re-
sult of an intent to avoid the filing of a lawful return or
the payment of a tax lawfully due. Yet, the Legisla-
ture provided a process so deficient that in operation,
in many instances, a taxpayer might not even discover
that he had a right to the benefits of the waiver, or the
necessity to use the right.

The evidence shows that although it did not fit the
requirements of any particular notice statute, the asses-
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sor, nevertheless, in all but one instance, did notify the
taxpayers that they had failed to list all their stocks or
had undervalued some, and that their returns had been
corrected as shown, with an itemization of the intangible
property added. This notice also stated: “As required
under the provisions of L.B. 697, 1961 Legislature, your
assessment has been corrected as follows.” At this
point, we should note that the provisions of L.B. 697
referred to, in themselves, applied only to property of
a decedent.

The assessor in Douglas County did not add the prop-
erty or the penalty on the taxpayers’ own returns, but
prepared and filed a separate additional schedule for
each of them which was filed and kept in a separate
book. In all instances disclosed by the record, the tax-
payers first received a statement for their regular per-
sonal property taxes computed from their returns as
filed. This statement was sent after the assessor’s notice
by a few weeks, and, approximately one month later,
they received a separate statement for the omitted prop-
erty, which was shown as tax only. Even the notice
of delinquency from the sheriff sent later referred to
the entire amount as tax. Nowhere in any of the com-
munications or tax statements did the word “penalty”
appear at any time or at any place. At least one notice
did advise the taxpayer that the board of equalization
would convene on certain days at which time it could
review the action of the county assessor, but some of
the notices did not. The fact that approximately 300
penalties were removed by the assessor on his own voli-
tion and, apparently, without written protests, out of
some 2,800 notices sent, graphically demonstrates the
extent of the problem.

Perhaps the most important practical aspect is that
the taxpayer who has made an innocent mistake, but
has only a small amount of property added to his return,
is the one least likely to realize that he has been sub-
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jected to a penalty, and has already paid it, when he was
entitled to have it waived.

As stated in Coe v. Armour Fertilizer Works, 237 U. S.
413, 35 S. Ct. 625, 59 L. Ed. 1027: “Nor can extra-offi-
cial or casual notice, or a hearing granted as a matter of
favor or discretion, be deemed a substantial substitute
for the due process of law that the Constitution re-
quires. * * * ‘It is not enough that the owners may by
chance have notice, or that they may as a matter of
favor have a hearing.’ ”

Here is involved the constitutional validity of an act
of the Legislature imposing a penalty of 500 percent of
the amount of the tax due and with a specific provision
by the Legislature for the waiver of that penalty under
specified circumstances. The constitutional validity of
an act of the Legislature is to be tested and determined
not by what has been or possibly may be done under it,
but by what the law authorized to be done under and
by virtue of its provisions. United Community Services
v. The Omaha Nat. Bank, 162 Neb. 786, 77 N. W. 2d 576.

For the reasons herein stated, we find L.B. 206 to
be unconstitutional and void as discriminatory between
members of a class, and nonuniform, arbitrary, and ca-
pricious in its operation, contrary to Article I, section
25, and Article III, section 18, Constitution of Nebraska;
and that it fails to conform with the constitutional re-
quirements of due process.

The judgment of the district court was correet and is
affirmed.

AFFIRMED.

Arva KIMMEL ET AL., APPELLANTS, V. RICHARD ROBERTS
ET AL., APPELLEES.
136 N. W. 2d 208

Filed July 9, 1965. No. 35905.

1. Wills. The mere concurrent execution of reciprocal wills, with
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the full knowledge of their contents by both testators, is not
enough to prove a legal obligation to forbear revocation in the
absence of a valid and enforcible contract.

2. Descent and Distribution: Frauds, Statute of. When one claims
the estate of a deceased person under an alleged oral contract,
" the evidence of such contract must be clear, satisfactory, and

unequivocal.

3. Such oral agreements are unenforcible under
the statute of frauds because not in writing, even if proved,
unless there has been such part performance as the law requires.

4. In a suit to enforce an oral agreement em-

braced w1th1n the statute of frauds on the ground of part per-
formance, the acts alleged to constitute part performance must
refer to, result from, or be in pursuance of the oral contract
sought to be enforced, and not from some other relation.

5. Wills: Hushand and Wife. It is presumed that the passing of
property from one spouse to the other by will results from and
in pursuance of the marriage relation and it is not of itself re-
ferable to an oral agreement to make irrevocable and reciprocal
wills as part performance.

Appeal from the district court for Dodge County:
Roserr L. FLORY, Judge. Affirmed.

Edward J. Robins, for appellants.
Richards, Yost & Schafersman, for appellees.

Heard before WHiTE, C. J., CARTER, SPENCER, BOSLAUGH,
BroweRr, Smits, and McCown, JJ.

CARTER, J.

Plaintiffs brought this suit in the district court for
Dodge County for the specific performance of an oral
agreement by Frank Middaugh and Elizabeth Middaugh
to execute reciprocal and irrevocable wills. The trial
court found the evidence insufficient to sustain an en-
forcible contract. The plaintiffs have appealed.

Frank Middaugh and Elizabeth Middaugh were hus-
band and wife. No children were born to them. They
had acquired property, as stated in plaintiffs’ brief, of
the approximate value of $250,000, some of which was
held individually and some in joint tenancy. In'1952 they
concluded to make a testamentary disposition of their
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property. On August 1, 1952, at the same time and place,
they executed reciprocal wills, identical in content ex-
cept for the change in names of the parties and the ap-
propriate use of the words “husband” and “wife” there-
in. Each of the two wills was executed by the two par-
ties for the benefit of the other and each provided that
the estate of the survivor would go to the nieces and
nephews of both, share and share alike.

Frank Middaugh died on February 13, 1953, and his
reciprocal will dated August 1, 1952, was duly probated.
Elizabeth Middaugh became the beneficiary of the estate
under the terms of the reciprocal will of Frank Mid-
daugh, which had never been changed. On November
17, 1960, Elizabeth Middaugh executed another will by
which she materially changed the distribution of her
estate to the benefit of her nieces and nephews and to
the detriment of the nieces and nephews of Frank Mid-
daugh. The petition also alleges that after the death of
Frank Middaugh, she, by joint tenancy, survivorship,
and the changing of the beneficiaries of insurance funds,
effectually transferred a large portion of her property to
her nephews and nieces to the exclusion of those of her
deceased husband, Frank Middaugh. Elizabeth Mid-
daugh died on February 9, 1964, her death giving rise
to the present litigation.

The plaintiffs are the nieces and nephews of Frank
Middaugh. The defendants are the three surviving
nephews and the three children of a deceased niece of
Elizabeth Middaugh. It is the contention of the plain-
tiffs that the reciprocal wills executed by Frank Mid-
daugh and Elizabeth Middaugh, the oral evidence ad-
duced, and the part performance of the oral contract con-
stitute a binding and enforcible agreement which be-
came irrevocable upon the death of Frank Middaugh.
The defendants contend that a valid enforcible contract
has not been established and that the will of Elizabeth
Middaugh, executed on November 17, 1960, is a valid
will which controls the disposition of her property.
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There is evidence in the record supporting an oral
agreement that the property of Frank and Elizabeth
Middaugh upon the death of the survivor was to go to
the nieces and nephews of both. The reciprocal wills
contained no provision indicating an intent that such
wills were to be irrevocable. Any relief to be granted
the plaintiffs is therefore dependent upon the establish-
ment of the oral agreement as binding and enforcible.
It is a fundamental rule that in a suit to enforce an oral
agreement embraced within the statute of frauds, acts
of part performance must be shown sufficient to remove
the bar of that statute. The making of reciprocal wills
is not alone sufficient to establish the irrevocability of
such wills. Eagan v. Hall, 159 Neb. 537, 68 N. W. 2d 147;
Wyrick v. Wyrick, 162 Neb. 105, 75 N. W. 2d 376. In a
suit to enforce an oral agreement within the statute of
frauds on the ground of part performance, the part per-
formance must refer to, result from, or be in pursuance
of the oral contract sought to be enforced, and not from
some other relation. To sustain such a contract the
evidence must be clear, satisfactory, and unequivocal.
Diez v. Rosicky, 145 Neb. 242, 16 N. W. 2d 155; Over-
lander v. Ware, 102 Neb. 216, 166 N. W. 611.

The evidence shows that upon the death of Frank
Middaugh, his reciprocal will executed on August 1,
1952, was probated and Elizabeth Middaugh took all his
property given her by the will pursuant to the terms of
the will. It is contended that the acceptance of the
property by Elizabeth Middaugh under the terms of the
will was a part performance of the oral agreement and
had the effect of barring the application of the statute
of frauds. Such evidence will not sustain a finding of
part performance of the oral contract. The giving of a
husband’s property to his wife by will is a matter of
common occurrence in the relationship of husband and
wife and it cannot be said that it refers to, results from,
or is in pursuance of the oral contract here sought to be
enforced. Eagan v. Hall, supra. It lacks the essential
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element of being referable solely to the oral agreement
sought to be established and does not therefore constitute
such proof of part performance of the oral contract as
to remove the bar of the statute of frauds. Taylor v.
Clark, on rehearing, 143 Neb. 563, 13 N. W. 2d 621, Diez
v. Rosicky, supra; Lunkwitz v. Guffey, 150 Neb. 247, 34
N. W. 2d 256; Eagan v. Hall, supra; Wyrick v. Wyrick,
supra.

The rule applicable here is summarized in Overlander
v. Ware, supra; as follows: “In considering cases of
this character, where one is claiming the estate of a per-
son deceased under an alleged oral contract, the evidence
of such contract and the terms of it must be clear, satis-
factory and unequivocal. Such contracts are on their
face void as within the statute of frauds, because not in
writing, and, even though proved by clear and satisfac-
tory evidence, they are not enforceable unless there has
been such performance as the law requires. The thing
done, constituting performance, must be such as is refer-
able solely to the contract sought to be enforced, and not
such as might be referable to some other and different
contract—something that the claimant would not have
done unless on account of the agreement and with the
direct view to its performance—so that nonperformance
by the other party would amount to fraud upon him.”

Although there is evidence of an oral agreement, the
effect of which is to make the reciprocal wills irre-
vocable, there is no proof of part performance sufficient
to remove the bar of the statute of frauds.

The plaintiffs rely upon Brown v. Webster, 90 Neb.
591, 134 N. W. 185, 37 L. R. A. N. S. 1196, and Mack v.
Swanson, 140 Neb. 295, 299 N. W. 543, in support of their
position. These two cases have been cited to this court
previously as holding for a different application of the
controlling rule than as applied herein. Eagan v. Hall,
supra. ‘

In the case of Brown v. Webster, supra, the court
held that the petition stated a cause of action and re-
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versed the judgment of the district court in dismissing the
action as not stating a cause of action. The court, as
pointed out in the dissenting opinion, assumed that the
evidence was before the court and that no defense is
available thereto, even though one might have been
pleaded and proved. We think the court purported to
anticipate the evidence and make a determination thereof
rather than to limit itself to the sufficiency of the peti-
tion to state a cause of action. Such a discussion of the
evidentiary factors was outside the issue before the court
and constitutes pure dicta. Nevertheless, the obiter
dictum contained in the opinion lacks the force of an
adjudication. Notwithstanding this fact, the opinion
is relied upon from time to time to sustain oral contracts
embraced within the statute of frauds which are not in
compliance with the law of this state as declared by the
cases cited in disposing of the present litigation. As a
clarification of the applicable rules relating to the en-
forcibility of oral contracts embraced within the statute
of frauds, we disavow and reject the statements in the
opinion which are in conflict with the rules announced
in the present opinion.

In Mack v. Swanson, supra, each of the reciprocal wills
by the husband and wife gave a life estate by the maker
of each will to the other and provided further “and
should either of us pass away, whatever of the residue
of all properties of every kind and nature shall revert
to the heirs of both then living, share and share alike.”
The opinion holds: “The mutual promises of the parties
amount to sufficient considerations. Performance of
the oral contract by both parties during the remainder
of the husband’s life and the mutual writings pursuant
to such oral contract clear the transactions from the
statute of frauds.” The acts of performance relied upon
are not discussed in the opinion, nor are the mutual
writings, referred to, set out. The only authority cited
is Brown v. Webster, supra. This situation leaves the
case in a questionable status as an authority in the case
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before us. Giving it a most favorable construction, we
must assume that the evidence supported the findings
made and that they are not in conflict with the estab-
lished rules set forth in this opinion dealing with part
performance as validating oral contracts embraced with-
in the statute of frauds.

We conclude that the oral agreement sought to be en-
forced is barred by the statute of frauds as the trial
court found. The judgment of the district court is
affirmed.

AFFIRMED.

McCown, J., concurring.

I concur generally in the result reached by the major-
ity opinion, but I am convinced that the result is cor-
rect for another basic reason. The majority opinion
proceeds on the assumption that there is evidence in the
record supporting an oral agreement that the property
of Frank and Elizabeth Middaugh, upon the death of the
survivor, was to go to the nieces and nephews of both.
An analysis of the record discloses that on the very first
conference of the decedents with their attorney, they
said: “* * * we have decided how we want to divide
our property, but we think we should have a joint will.
So that it will be the same for both of us no matter which
one of us dies first.” Their attorney then advised them:
“I am opposed to joint wills for the reason that it ties
you up and forfeits the wife getting the benefit of the
marital deductions. * * * You can accomplish the same
results by making two identical wills and put the prop-
erty the way you want it that way.” Separate wills
were drawn for the decedents and there is not one word
of testimony at any point that the decedents disregarded
or intended to override the advice of their attorney, nor
that they at any time intended to proceed with a so-
called contractual arrangement, regardless of their at-
torney’s advice. At the time of execution of the sepa-
rate wills, each party stated that his or her will was just
the way he or she wanted it.
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In order to assume that the parties were going ahead
with a contractual irrevocable testamentary plan, even
if they had one originally, you have to assume that they
intended to disregard their attorney’s advice and that
they planned to avoid the federal estate tax laws, neither
of which, I think, are reasonable assumptions.

In a modern day in which husbands and wives are
much more frequently making testamentary plans to-
gether, it is disregarding the plain facts of life to treat
oral conversation between spouses that they have
“agreed” on a testamentary plan or plans, as constituting
the evidence of an oral, binding contractual obligation.
A court should not introduce or imply the existence of a
mercenary element in the execution of wills containing
reciprocal provisions between husband and wife bound
by close ties of affection, except upon clear affirmative
proof that it was present within the understanding of all
parties. Testimony which establishes only that wills con-
taining reciprocal provisions were the result of the
union of life and purpose of the testators, and not of a
negotiation between them in which each testator rep-
resented his or her own interest, is not sufficient to
establish a contract for the execution of the wills. The
discussion by two persons bound to each other by the
closest ties of affection concerning the disposition of their
property, resulting in separate wills by which the prop-
erty of each is disposed of in the same manner, affords
no grounds for an inference that either undertook or
exacted a legal obligation. This is glaringly apparent
when they are dealing with federal estate taxes and joint
testamentary planning.

The cases are absolutely clear in all states that I have
been able to find that the degree of proof required to
establish a contract for the execution of wills reciprocal
in their bequests must be “clear, unambiguous, and con-
vincing,” “definite, certain, clear and convincing,” “very
convincing,” “clear, definite, satisfactory and unequivo-
cal,” and in some instances, “most indisputable.” Some
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authorities go so far as to require proof beyond reason-
able doubt or legitimate controversy to establish a con-
tract for the execution of wills containing reciprocal
bequests and bequests to third persons effective in en-
joyment upon the death of the surviving testator, espe-
cially where the parties were husband and wife. 57 Am.
Jur., Wills, § 728, p. 494.

The rule which I think applies here is set out in 57
Am. Jur., Wills, § 733, p. 499: “Parol proof offered to
establish a contract for the execution of wills contain-
ing reciprocal bequests must be of the most satisfactory
character, especially where the enforcement of the agree-
ment will divert the title from the heirs at law of a de-
cedent. Clearly the court cannot imply an agreement for
the execution of separate wills containing reciprocal pro-
visions and identical or similar provisions for the benefit
of a third person where the circumstances are inconclu-
sive and permit an inference either way. It has been
held that in the absence of an express agreement for
the execution of separate wills with reciprocal provi-
sions and similar provisions for the benefit of a third
person, the evidence of the surrounding circumstances
must be such as imperatively to compel the conclusion
that the testators intended and undertook to bind them-
selves and their estate irrevocably in the event of the
prior death of one, in order to suffice as proof of a con-
tract between them.” See, also, Annotation, 169 A. L.
R. 66, 67.

It is strange indeed that we place so many technical
requirements and formalities about the execution of a
will and its amendment or revocation and yet, in certain
circumstances, permit mere oral statements to be some-
how wrapped in a contractual package which will sup-
plant and override the will itself. An attorney has a
difficult enough time in preparing joint testamentary
plans, drafting proper and effective wills, and comply-
ing with all the formalities of their execution. To make
his memory of the oral conversations of the testators the
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determining factor with respect to establishing some
overriding contractual arrangement places an almost
impossible burden upon him. If the facts of the so-
called “contract” here were actually sufficient to con-
stitute a binding oral contract to make irrevocable re-
ciprocal wills, the careful draftsman would have to place
in every reciprocal will a specific negation of any oral
contractual agreement.

To demonstrate the reason for the concern with a
reliance only upon the statute of frauds in this case, it
can be pointed out that upon the recommendation of the
attorney drawing the wills, certain property transfers
were recommended. The record does not show when,
whether, or to what extent, they were made. If a trans-
fer had been made after the execution of the wills and in
accordance with the so-called “agreement,” such a trans-
fer could be treated as part performance sufficient to
take the “contract” out of the statute of frauds. Such
transfers of propertv in pursuance of a testamentary
plan are not only occasionally pursued in federal estate
and gift tax planning, but are quite commonly pursued.

Insofar as the statute of frauds is concerned, it would
seem preferable to adopt a rule that the execution of a
will, and leaving it unrevoked until death, is not of itself
sufficient to take an alleged irrevocable oral agreement
for reciprocal wills between husband and wife out of
the operation of the statute, unless the will on its face
specifically refers to the oral contract.

The facts in this case are definitely insufficient to estab-
lish any oral contract to make irrevocable reciprocal
wills.

I am authorized to state that Carter, J., is in agreement
with this concurrence, but that the statute of frauds
being a bar, a holding of the insufficiency of the oral
agreement is not necessary to the disposition of the case.

BosraucH, J., concurring.

I concur in the result reached in this case upon the
ground that the evidence was not sufficient to establish
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an oral contract to make the reciprocal wills irrevocable.

SPENCER, J., dissenting.

I respectfully dissent from the majority opinion herein
for the reason that I think the opinion, in attempting
to overrule long-settled authority, is bringing confusion
to our law.

A reading of the wills herein convinces me that they
were intended to serve but one purpose, the one con-
tended for by the appellants. The wills were the same
except for the change of names. The opinion could
give an erroneous impression when it says that Elizabeth
Middaugh took all of Frank’s property given her by the
will, pursuant to the terms of the will. Frank Mid-
daugh’s will, which was admitted to probate March 16,
1953, gave his motor vehicles, household goods, furniture,
and personal belongings to his wife, Elizabeth Middaugh.
The balance of his estate was given to two trustees, with
directions to pay the income to Elizabeth during her life-
time. The will then, so far as here material, provided:

“E. If my said wife predeceases me or, having sur-
vived me, dies, my said trustee or their successors shall
distribute said trust property and any other property
which I might own at the time of my death to my
nephews and nieces and to the nephews and nieces of my
wife, Elizabeth Middaugh, share and share alike. It is
my intention that the division of my property is to be
made to the nephews and nieces of my said wife and my-
self who are living at the date of the death of my wife
or to the issue of any deceased nephew or niece. The
issue of any deceased nephew and niece of mine or my
wife’s shall take the share the parent would have taken
if living. It is my intention that there shall be no vest-
ing of this remainder in any nephew or niece of my wife
or of myself until the date of the death of my wife and
until said date the interest of said nephew or niece shall
not be subject to alienation of any kind and no notices in
connection with the administration of said trust shall be
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required to be given to any nephew or or niece or to
any survivor of any nephew or niece.”

Elizabeth received the income so long as she lived.
At her death, the trustees distributed Frank’s estate to
the nieces and nephews of Frank and Elizabeth, in ac-
cordance with the provisions of the will.

It is of interest to note that as a part of the transaction
resulting in the wills, on the advice of counsel, the
property of the parties, some of which was held jointly
and some of which was held separately, was divided
equally between the parties and the reciprocal wills were
made.

The opinion holds: “Although there is evidence of an
oral agreement, the effect of which is to make the re-
ciprocal wills irrevocable, there is no proof of part per-
formance sufficient to remove the bar of the statute
of frauds.”

I suggest Frank completely performed and that Eliza-
beth accepted the benefits of that performance until
her death. That performance included the provision
made for her nieces and nephews in consideration of a
like promise she made for Frank’s nieces and nephews.
The division of the property between the parties as a
part of the contract in the reciprocal wills providing for
the conveyance of the remainder interest in Frank’s
property to Elizabeth’s nieces and nephews certainly in-
dicates to me a substantial part performance within the
ambit of our cases.

This case is in no respect analogous to Eagan v. Hall,
159 Neb. 537, 68 N. W. 2d 147. In the Eagan case, the
property was conveyed to the spouse with full power
to sell and convey, with only the balance remaining un-
disposed of at the death of the survivor going to the
heirs. Clearly that will did not necessarily purport an
agreement. The instant case is entirely different. Here
the wife receives only the income, with no right to en-
croach on principal, which is held by trustees, and one-
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half of the corpus at her death vests in her own nieces
and nephews.

Wyrick v. Wyrick, 162 Neb. 105, 75 N. W. 2d 376, in-
volved a joint will which contained the provision: “‘In
the event the one surviving should re-marry, the deceased
(sic) interest is due and payable to his or her heirs.’”
The survivor did remarry, and immediately closed up his
wife’s estate, under the provision of the will cited above,
and paid the remaining portion of his wife’s estate to her
heirs as provided in the will. That case contemplated the
situation which happened, and is not in any sense ana-
logous to the instant one.

I am in full agreement with the statement that in a suit
to enforce an oral agreement within the statute of frauds,
on the ground of part performance, the part performance
must refer to, result from, or be in pursuance of the oral
contract sought to be enforced and not from some other
limitation. In this case, however, I am unable to see
any basis to account for the performance herein except on
that of performance of the oral contract. It seems ap-
parent to me that the only basis on which Frank Mid-
daugh would have left one-half of his estate to his wife’s
nieces and nephews was pursuant to the contract.

I would say that the rule to be applied is that set forth
in our opinion in Overlander v. Ware, 102 Neb. 216, 166
N. W. 611, as follows: “In considering cases of this char-
acter, where one is claiming the estate of a person de-
ceased under an alleged oral contract, the evidence of
such contract and the terms of it must be clear, satisfac-
tory and unequivocal. Such contracts are on their face
void as within the statute of frauds, because not in
writing, and, even though proved by clear and satisfac-
tory evidence, they are not enforceable unless there has
been such performance as the law requires. The thing
done, constituting performance, must be such as is refer-
able solely to the contract sought to be enforced, and not
such as might be referable to some other and different
contract—something that the claimant would not have
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done unless on account of* the agreement and with the
direct view to its performance—so that nonperformance
by the other party would amount to fraud upon him.”
The performance herein to me can only be referred to the
contract sought to be enforced.

I am in full agreement with appellants that the cases
of Brown v Webster, 90 Neb. 591, 134 N. W. 185, 37 L.
R. A. N. S. 1196, and Mack v. Swanson, 140 Neb. 295, 299
N. W. 543, support their position. I certainly do not
believe that we should overrule Brown v. Webster,
supra, which has been the law in this jurisdiction for
more than 50 years, which 53 years ago followed the
majority rule in the country, and which still is the rule in
a vast majority of the jurisdictions, without some com-
pelling reasons.

Brown v. Webster, supra, came to this court on a de-
murrer to the petition. The court did not anticipate
the evidence, and the opinion is not mere dicta. It fol-
lowed the rule that a demurrer admits all facts well
pleaded. Assuming the facts as established, for the pur-
poses of the demurrer, it laid down the law applicable
to those facts. The following discussion and authorities
from that case may be of interest here: “It is not a
question, therefore, of whether or not the execution of
the wills aided an oral contract; the question is, were
the wills an integral and important part of the contract?
‘We held that they were, and that from the moment the
wills were executed the contract no longer rested en-
tirely in parol. We also think it would be doing violence
‘to every rule of equity to hold that the contract of each,
of which the will was a part, was not a good considera-
tion for the contract of the other. We think the consid-
eration of each was both a good and valuable considera-
tion; but, even if it were to be held that it did not consti-
{ute a valuable consideration, in the sense that no money
was paid or property delivered or personal services per-
formed by the one to or for the other, the contract would
still be enforceable for the reason that it was supported
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by a good consideration. Conceding that a contract by
A to make a will in favor of B, that upon A’s death he
would leave all of his property to B, could not be en-
forced by B, as against the creditors of A, or as against
those having a superior equity to B, yet, if there are
no creditors and no one possessing superior equities to
B, then a good consideration would be sufficient to en-
title B to enforce the contract after A’s death. Parsell
v. Stryker, 41 N. Y. 480, 485; Underhill, Law of Wills,
sec. 285. That a contract to devise real estate, where
there has been performance by the promisee, is good in
this state is settled in this court by Kofka v. Rosicky,
41 Neb. 328; Teske v. Dittberner, 65 Neb. 167, 70 Neb.
544; Peterson v. Estate of Bauer, 76 Neb. 652; Peterson
v. Bauer, 83 Neb. 405; Pemberton v. Heirs of Pemberton,
76 Neb. 669; Harrison v. Harrison, 80 Neb. 103; Cobb v.
Macfarland, 87 Neb. 408; Johnson v. Riseberg, ante, p-
217. That the execution of the wills satisfied the stat-
ute of frauds, see Brinker v. Brinker, 7 Pa. St. 53; Shroyer
v. Smith, 204 Pa. St. 310; Keith v. Miller, 174 I1l. 64;
Bruce v. Moon, 57 S. Car. 60, 35 S. E. 415. That the
will of deceased was not, in equity, ambulatory or re-
vokable (sic), see Teske v. Dittberner, 70 Neb. 544,
where, in the seventh paragraph of the syllabus, we held:
‘A contract to leave property by will is not ambulatory
or revocable, as being testamentary in character, after
the promisee has performed his part of the contract.’
See, also, Bolman v. Overall, 80 Ala. 451; Johnson v.
Hubbell, 2 Stock. Ch. (N. J.) 332; and Rivers v. Execu-
tors of Rivers, 3 Desaus. Eq. (S. Car.) 190, where it is
said: ‘By this agreement (to make a will of a particular
tenor) he has renounced that absolute power of disposing
of his estate at his pleasure, or even at his caprice, with
which the law had clothed him; and I cannot doubt that
he could bind himself to do so. * * * A man may renounce
every power, benefit, or right, which the laws give him,
and he would be bound by his agreement to do so, pro-
vided the agreement be entered into fairly, without
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surprise, imposition, or fraud, and that it be reason-
able and moral. * * * It appears to me that to make a
will in a particular way, on proper considerations, is
as much a subject of contract as any other; and he who
makes a contract on this subject is as much bound there-
by as he would be by any agreement on any other sub-
ject.” See, also, Bruce v. Moon, 57 S. Car. 60, 71; Parsell
v. Stryker, 41 N. Y. 480, 486, 487. The contention that
plaintiff parted with nothing, that the manner in which
she permitted her husband to manage and control her es-
tate and take title to property in his own name and hold
the same and the proceeds from sales thereof, after the ex-
ecution of the contract, was not different from the manner
in which she had permitted him to handle her property
prior to its execution, does not impress us as being of
any force. The fact is admitted that, at all times after
the execution of the contract, she in good faith relied
upon it by permitting her will to remain as originally
executed, without any attempt at modification or revo-
cation.”

Supplementing the quotation from Mack v. Swanson,
140 Neb. 295, 299 N. W. 543, in the opinion, I quote
the following: “The question to be determined on ap-
peal is the sufficiency of the evidence to prove an oral
agreement by husband and wife to make reciprocal wills.
After those instruments were duly and legally executed
by both husband and wife without fraud of any kind, a
prior oral contract to do so was provable without direct
evidence. Both husband and wife were competent to
make testamentary disposition of their property. What
they in fact did in that particular is evidence of their
previous mutual voluntary purpose. Circumstances may
evidence a prior, oral agreement for reciprocal wills as
well as direct testimony. * * * These wills were drawn
at the same time, the only difference between them being
changes in names and in references of each to the other.
They were signed and witnessed by the same persons
at the same time and place a few days after they were
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drawn. The witnesses to the wills certified that the
husband declared in their presence and hearing that the
instrument signed by him was his last will and testament
and that his wife made a similar declaration. The ex-
ecuted wills were kept in a strong box accessible to both
until after the death of her husband. The wills them-
selves, the definite purpose stated therein as to where the
residue of the property of both should go upon the
death of both and the surrounding circumstances, evi-
dence a previous mutual agreement by husband and wife
to make the irrevocable testamentary disposition of their
property disclosed by the written instruments of iden-
tical import. Friends of William F. Mack testified he
had at times expressed the purpose of himself and wife
to make reciprocal wills, leaving the residue of their
property upon the death of both to the heirs of both.
The attorney who drew the reciprocal wills testified to
the effect that William F. Mack and wife came to his
office together; that the husband explained in the pres-
ence and hearing of the three of them the mutual plan to
leave the residue of their property to the heirs of both,
and that pursuant to directions he dictated the wills to
a stenographer who read them to both husband and wife
and that they both expressed satisfaction therewith.
The evidence and circumstances summarized are uncon-
tradicted. For the purposes of equity the oral agreement
is fully established. For such purposes the oral agree-
ment and the reciprocal wills should be treated as differ-
ent parts of a single contract. The mutual promises of
the parties amount to sufficient considerations. Perform-
ance of the oral contract by both parties during the re-
mainder of the husband’s life and the mutual writings
pursuant to such oral contract clear the transactions
from the statute of frauds. The rules of law and equity
observed herein are well established in this state as well
as in many other jurisdictions. 'Brown v. Webster, 90
Neb. 591, 134 N. W. 185, and the cases cited therein.”

I cannot agree with the conclusion in the proposed
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opinion that the oral agreement sought to be enforced
is barred by the statute of frauds. In this finding the
trial court erred.

BroweR, J., joins in this dissent.

IN RE ESTATE oF ELIZABETH MIDDAUGH, DECEASED., ALVA
KIMMEL ET AL., APPELLANTS, V. RICHARD ROBERTS ET AL.,
APPELLEES.

136 N. W. 2d 217

Filed July 9, 1965. No. 35909.

1. Wills. A reciprocal will, like any other, is revoked by the exe-
cution of a later inconsistent will.

Where a party to an agreement to make reciprocal

wills makes a later will, before or after the other’s death, his

reciprocal will cannot be admitted to probate because it is not
his last will.

The last will of a party who has previously entered

into an agreement with another for reciprocal wills and has

executed such a will pursuant thereto, must be admitted to pro-
bate even though it is in violation of and does not comply with
the agreement.

The power of a probate court in the contest of a will

is to determine only if the purported will is in fact the last

will of the decedent.

An agreement to execute reciprocal wills cannot be
asserted as a ground for contesting the probate of a later re-
voking will.

6. Wills: Equity. A claim that a subsequent revoking will is a
breach of an agreement for the making of irrevocable reciprocal
wills may properly be asserted in a court of equity, but not in
the probate court by contesting the later will or by objection
to a decree of distribution.

Appeal from the district court for Dodge County:
Rosert L. FLORY, Judge. Affirmed.

Edward J. Robins, for appellants.
Richards, Yost & Schafersman, for appellees.
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Heard before WHrTE, C. J., CARTER, SPENCER, BOSLAUGH,:
BRoOWER, Smi1TH, and McCown, JJ.

CARTER, J.

This is an appeal from the judgment of the district
court for Dodge County admitting the last will of Eliza-
beth Middaugh to probate.

Elizabeth Middaugh died on February 9, 1964. She
left a will which was duly executed on November 17,
1960. The executors named in the will, Richard H.
Roberts and Dwight A. Nuessle, filed their petition for
the probate of the will on February 14, 1964. The nieces
and nephews of Frank Middaugh, the deceased husband
of Elizabeth Middaugh, filed objections to the probate of
the will. )

The objections to the probate of the will recited. that
on August 1, 1952, Frank Middaugh and Elizabeth Mid-
daugh executed reciprocal wills pursuant to an oral
agreement that each would leave his entire estate to
the other and that the survivor would leave his entire
estate to the nieces and nephews of the two of. them,
living at the death of the survivor, share and share
alike. Frank Middaugh died on February 13, 1953, and
his reciprocal will, executed on August 1, 1952, was
duly probated and.all of his property passed to Eliza-
beth Middaugh by the terms of the will. It was asserted
that because of the making of the reciprocal will by
Frank Middaugh on August 1, 1952, and his death with-
out changing the same, the reciprocal will of Elizabeth
Middaugh, also executed on August 1, 1952, became
irrevocable, and that her subsequent will executed on
November 17, 1960, was a violation of the oral agreement
and the reciprocal wills made pursuant thereto. The
last will of Elizabeth Middaugh materially changed the
distribution of her estate to the benefit of her nieces
and nephews and to the detriment of the nieces and
nephews of Frank Middaugh, contrary to and in viola-
tion of her oral agreement and the reciprocal wills exe-
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cuted pursuant thereto. The objectors contend that upon
the execution of the reciprocal wills, Elizabeth Middaugh
contracted away her right to revoke her reciprocal will
of August 1, 1952, that her subsequent will of November
17, 1960, was without authority for her to make, and
that the reciprocal will of August 1, 1952, is the last will
of Elizabeth Middaugh. Objectors allege the commence-
ment of a suit in the district court for Dodge County to
enforce the oral agreement and the reciprocal will of
Elizabeth Middaugh made pursuant thereto. Objectors
pray that the will of Elizabeth Middaugh executed
November 17, 1960, offered for probate be denied and
that the reciprocal will previously made be admitted
to probate as the last will of Elizabeth Middaugh.
. The proponents filed a motion to quash the objections’
on the ground that the county court is without juris-’
diction to enforce an oral agreement embraced within
the statute of frauds. The county court sustained the
motion to quash the objections and admitted the will to
probate. Objectors appealed to the district court. A
petition praying for the admission of the will to probate,
an answer incorporating the objections to probate filed
in the county court, and a reply were filed in the dis-
trict court. Proponents then filed a motion for a sum-
mary judgment which the trial court sustained, and ad-
mitted the will to probate. The objectors appealed to
this court.
. The.issue involves the jurisdiction and powers of the
county court. There is no issue of fact to be determined.
A reciprocal will, like any other, is revoked by the exe-
éution of a later will. Consequently, when a party, who
has entered into an agreement to make reciprocal wills
makes a later will, either before or after the death of
the other party, his reciprocal will cannot be admitted
to probate since it is not his last will. The last will may
be admitted to probate, even though it does not comply
with and is inconsistent with his agreement to make
reciprocal wills. This is so-even though it is subject to
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the rights of affected persons to compel a distribution
of the estate under the agreement to make reciprocal
wills. The remedy of such affected persons is, however,
in equity, and not in the probate court, the latter court
having no choice but to distribute the estate under the
last will in the absence of a decree of an equity court
directing a different disposition under the agreement for
reciprocal wills. 97 C. J. S, Wills, § 1366c, p. 298; 57
Am. Jur., Wills, § 716, p. 485; Annotation, 169 ALR,
Joint, Mutual, and Reciprocal Wills, § 2, p. 53.

Whether or not reciprocal wills of husband and wife
constitute a binding contract between them cannot be
litigated in a contest of the probate of either will. Lans-
ing v. Haynes, 95 Mich. 16, 54 N. W. 699, 35 Am. S. R.
545; Chitwood v. Collins, 122 W. Va. 267, 8 S. E. 2d 830.
This is for the reason that the only issue on a contested
probate is whether the purported will is in fact the last
will of the decedent. A probate court whose jurisdiction
is limited to the determination of such issue lacks power
to enforce an agreement between two testators to make
wills which are reciprocal in their provisions. Clements
v. Jones, 166 Ga. 738, 144 S. E. 319. A probate court
cannot refuse to probate a will on the ground that it was
made in violation of an agreement to make reciprocal
wills. Sumner v. Crane, 155 Mass. 483, 29 N. E. 1151,
15 L. R. A. 447. Nor may a contract to execute recipro-
cal wills be asserted as a ground for contesting the pro-
bate of a later revoking will. Fuller v. Nelle, 12 Cal.
App. 2d 576, 55 P. 2d 1248. A claim that a subsequent
revoking will is a breach of an agreement for the making
of reciprocal wills can properly be asserted in a court of
equity, but not in a court of probate either by contesting
the later will or by objection to a decree of distribution.
In re Estate of Rolls, 193 Cal. 594, 226 P. 608. See, also,
Shawver v. Parks (Tex. Civ. App.), 239 S. W. 2d 188;
Manrow v. Deveney, 109 Ind. App. 264, 33 N. E. 24 371.

The action of the trial court in sustaining a motion
for summary judgment and admitting the will of Eliza-
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beth Middaugh, executed on November 17, 1960, to
probate is in all respects correct and the judgment is
affirmed.

AFFIRMED.

MAXyYNE M. SOWDER, APPELLEE, V. MIcHAEL R. SOWDER,

APPELLANT.
136 N. W. 2d 231

Filed July 9, 1965. No. 35912.

Divorce. The earning capacity of the husband is an element to
be considered in the allowance of alimony.

Appeal from the district court for Platte County:
RoBerT L. FLorYy, Judge. Affirmed.

Max A. Powell and Rohn & Rohn, for appellant.
Wagner & Johnson, for appellee.

Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH,
BrowER, Smi1TH, and McCown, JJ.

SMITH, J.

A divorce decree in favor of Maxyne M. Sowder is chal-
lenged with the propositions that her husband Michael
is entitled to a divorce and that the alimony award is
excessive.

This second marriage for both parties commenced De-
cember 28, 1958. At the time of trial Maxyne was 47
years of age, Michael, 40. They have no children by the
. second marriage, but three of Maxyne’s daughters by a
previous marriage were supported by Michael while they
were living with the parties.

The finding of fault is correct. Michael angrily struck
Maxyne on a number of occasions. Corroboration was
supplied by one daughter and by a physician. Some
violence was admitted.

Perhaps Maxyne’s conduct was less than exemplary.
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Certainly it was much less than cruel. We see no cause
to lay blame on her for sexual incompatibility.

Quarrels over tidiness of the home and discipline of
the-daughters have been magnified beyond all propor-
tion. We can hardly set a standard of perfection for the
performance of marital duties.

In its decree the district court awarded Maxyne $7,500
alimony payable in monthly installments of $125, a 1962
Rambler automobile, and $400 for services of counsel.
It divided miscellaneous personal property between
the parties.

Michael is an accountant whose annual income ex-
-ceeded $16,000 during the period 1961-1963. At the
trial in July 1964, he predicted a substantial decrease for
that year; but only a temporary reduction can be struc-
tured on his industry and prior earnings. :

Balance sheets, which were prepared on cost basis with
reserves for depreciation of some assets, show his net
worth on December 31, 1958, to have been $8,639.65, and
on April 21, 1964, $21,276.29. Adjustments for disparities
between cost and value of real estate and for the cash
value of insurance policies result in a 1964 valuation of
approximately $21,000. Not included are his obligations
for alimony and child support under a prior divorce de-
cree. In 1964 alimony of $11,900 was payable in install-
ments over the next 10 years, and child support .of
$7,425 was payable in installments over the next 5 years.

Maxyne brought to the marriage no property of con-
sequence, and she has not contributed directly to the
accumulation. A deficiency of technical skill no doubt
will restrict her in the labor market. I

The allowance by the district court is excessive if
we disregard Michael’s earning capacity. This we may
not do. See Hefti v. Hefti, 166 Neb. 181, 88. N. W. 2d
231. The award is reasonable. :

The judgment is affirmed and Maxyne is allowed $250
for services of her counsel in this court.

. - AFFIRMED.
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MARTIN MiLLING CO., A CORPORATION, APPELLANT, V.

LArRrRYy EVELYN, APPELLEE.
136 N. W. 24 177

Filed July 9, 1965. No. 35913.

1. Account Stated. In creating an account stated, as in making
any other agreement, the minds of the parties thereto must
meet and understand that a final adjustment of the respective
demands of each upon the other is being made.

2. Sales. In the absence of an agreement to the contrary the
making of advancements to a salesman against future commis-
sions creates no legal obligation on his part to repay them.

Appeal from the district court for Scotts Bluff County: *
Tep R. FEIDLER, Judge. Affirmed.

Wright, Simmons & Hancock, for appellant.
Marvin L. Holscher, for appellee.

Heard before WHIiTE, C. J.,, SPENCER, BOSLAUGH,
BroweR, SmitH, and McCown, JJ.

"SPENCER, J.

Involved herein is the question whether plaintiff can
recover advances made to the defendant in excess of
commissions earned in the absence of a specific agree-
ment for such recovery.

Defendant, Larry Evelyn, entered the employ of plain-
tiff, Martin Milling Co., as a salesman on a commisison
‘basis in September 1958. He was so employed until ap-
proximately April 1, 1962, when plaintiff, without notice
to the defendant, went out of business, thus terminating
his employment. = ° '

Previous to April 1, 1961, defendant had a drawing
- account of $162.50 per week. At that time, he had re-
- ceived advancements of $8,540.98 in excess of his com-
missions. About April 1, 1961, the parties entered into
a new agreemient, exhibit 2; whereby the advancements
were’ to ‘be reduced to $75 per week, and the plaintiff
agreed, among other things, as follows: - “At the end of
this year, we will figure up your commission, and will
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deduct from this what we have advanced during the year.
If your commissions exceed the amount advanced, we
will forward to you an amount equal to the amount of
your second mortgage (if there is that much coming to
you), and if there is anything over that amount we will
send half of it to you, applying the other half to your
account with this company.”

Between April 1, 1961, and April 1, 1962, the defend-
ant earned commissions of $6,986.04, and received ad-
vancements of $3,625, so that his commissions exceeded
his advancements by $3,361.04. The parties stipulated
that defendant’s second mortgage, referred to in exhibit
2, was in the amount of $3,500.

On January 27, 1962, the defendant signed the follow-
ing form, exhibit 3, which had been sent to him by the
plaintiff’s auditors:

“No. 10
“Dear Sirs:

“According to our records, the balance receivable from
you as of 1/27/62 was $6,611.62. If this agrees with
your records, please sign this confirmation form in the
space provided below; if it does not agree with your
records, do not sign below but explain and sign on the
reverse side. In either case, please return this form
directly to our auditors, Haskins & Sell, 912 First Na-
tional Bank Building, Omaha 2, Nebraska, for their use
in connection with an examination of our accounts. A
stamped and addressed envelope is enclosed for your
reply.

“Martin Milling Co.
“SIGN HERE if above is correct.
(if incorrect, do not sign here
but explain and sign on reverse
side.)
- “Larry Evelyn (Signed)
“By Larry Evelyn (Signed)
“(Larry Evelyn )
Box 313
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(Gering, Nebraska ) THIS IS NOT A RE-
QUEST FOR PAYMENT”

Plaintiff in this action sued for the balance due, after
applying the $3,361.04, on advancements of $5,643.14.
The defendant cross-petitioned for the $3,361.04. The
trial court entered judgment for defendant for $3,361.04
with interest. We affirm that judgment.

It is plaintiff’s position that exhibit 3 is an account
stated between the parties. We do not so construe it.
It is merely a statement to plaintiff’s auditors that de-
fendant had received advancements of $6,611.62 in ex-
cess of commissions, and nothing more. To constitute an
account stated, there must be a showing that the parties
had reached an understanding as to the nature of the
transaction between them, and that they understood
that a final adjustment of the respective demands of
each upon the other was being made.

As we said in Bingaman v. Huntley, 139 Neb. 819, 299
N. W. 180: “In creating an account stated, as in making
any other agreement, the minds of the parties thereto
must meet and understand that a final adjustment of the
respective demands of each upon the other is being
made.”

The parties herein had a specific agreement as indi-
cated by the quotation from exhibit 2 above. This agree-
ment provided that the plaintiff was to forward to the
defendant any earnings above the advancements at the
end of the year up to the amount of defendant’s second
mortgage, which was $3,500. The excess earnings on
April 1, 1962, were only $3,361.04, so they should have
been paid to the defendant. If the earnings had ex-
ceeded $3,500, only one-half of the excess above $3,500
was to be applied on advancements.

Plaintiff puts considerable reliance on the fact that
the agreement, which was made about April 1, 1961, but
not confirmed by letter until June 5, 1961, contains the
clause, “At the end of this year,” and insists that in any
event it would only be operative until January. 1, 1962.
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We do not so construe it. We construe the agreement to
provide that periodically the parties would settle on the
basis outlined until such time as a future agreement was
made. It is no fault of the defendant that the plaintiff
saw fit to discontinue its business and to terminate the
defendant’s employment.

While this is a case of first impression in Nebraska,
the law is well settled that in the absence of an express
or implied agreement or promise to repay advancements
in excess of commissions earned, the employer has no
remedy against the employee even though the con-
tract may provide for periodic settlements. The sole
source of reimbursement is the commissions earned and
no personal liability rests on the employee to repay the
advancements made. See, 56 C. J. S., Master and Serv-
ant, § 120, p. 562; Annotations, 57 A. L. R. 33, 165 A. L.
R. 1367.

We hold that in the absence of an agreement to the
contrary the making of advancements to a salesman
against future commissions creates no legal obligation
on his part to repay them.

For the reasons given, the judgment of the trial court
is correct and is affirmed.

AFFIRMED.

GEORGE H. STEVENS, APPELLANT, V. RICHARD D. SHAW ET
AL., APPELLEES.
136 N. W. 2d 169

Filed July 9, 1965. No. 35915.

1. Negligence: Trial. Negligence must be proved by direct evi-
dence, or by facts from which negligence can reasonably be
inferred.

Negligence is a question of fact and may be

proved by circumstantial evidence and physical facts. How-

ever the law requires that the facts and circumstances proved,
together with the inferences that may properly be drawn there-
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from, indicates with reasonable certainty the negligent act

charged.

Contributory negligence is ordinarily an af-
firmative defense and the burden of proving it is on the party
asserting it.

4. Automobiles: Negligence. The existence or presence of smoke,
snow, fog, mist, blinding headlights, or other similar elements
which materially impair or wholly destroy visibility are not to
be deemed intervening causes but rather as conditions which
impose upon the drivers of automobiles the duty to assure the
safety of the public by the exercise of a degree of care com-
mensurate with such surrounding circumstances.

5. Stopping for different causes, and according
to the exigencies of the ocecasion, is a natural part of the
“travel.” The right to stop when the occasion demands is in-
cident to the right to travel.

6. Although a municipal ordinance prohibits park-

ing or stopping in a careless, reckless, or negligent manner,
a cabdriver who momentarily stops his vehicle in a blizzard
on his extreme right-hand side of an icy street 30 feet wide
to allow a lady passenger to alight in front of her home is not
guilty of contributory negligence by reason of the stopping
alone, as a sufficient necessity for his action is shown.

Appeal from the district court for Lancaster County:
HEereerT A. RoNIN, Judge. Reversed and remanded.

Chambers, Holland, Dudgeon & Hastings, for appel-
lant.

Kier, Cobb & Luedtke and Janice L. Gradwohl, for
appellee Shaw.

Stewart, Calkins & Duxbury, for appellee Capital Cab
Co.

Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH,
BrowER, SMmITH, and McCown, JJ.

BROWER, J.

This is an action in tort for damages for personal in-
juries sustained by George H. Stevens, the plaintiff
and appellant, in an automobile collision between a cab
driven by him for the Capital Cab Company and an auto-
mobile driven by the defendant and appellee Richard
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D. Shaw. The Capital Cab Company, a corporation,
appellee and defendant, filed an answer alleging de-
fendant Shaw’s negligence and asking to recover that
which it had paid the plaintiff as its employee under
the workmen’s compensation law.

A trial to a jury in the district court for Lancaster
County resulted in a verdict and judgment in favor of
the defendant Shaw. Plaintiff’s motion for a new trial
‘being overruled, he has brought the cause to this court
by appeal.

The parties will be designated as they were in the
trial court and the defendant when used will refer to
Richard D. Shaw.

The plaintiff assigns only one error to the trial court
which is that it submitted on its own motion the issue
- of the comparative negligence of the plaintiff to the jury
by instruction No. 6. - No objection is made to the form
of the instruction but it is contended there was no evi-
dence justifying the submission of the issue.

" The accident resulting in the plaintiff’s injuries oc-
curred about 2 o’clock p.m., on January 11, 1963, in
Lincoln, Nebraska. The plaintiff, a driver for Capital
Cab Company, was delivering a passenger, Mrs. Mildred
Bodkin, a regular customer, from her place of employ-
ment to her home. Her residence was at 2225 Holdrege
Street, on the south side thereof in the middle of the
block. Holdrege Street is a paved arterial street pro-
tected by stop signs. It runs east and west. It is only
30 feet wide and has two lanes. A dividing line is
painted thereon by which 17 feet are allotted to west-
bound and 13 feet to eastbound traffic. The streets
that day, however, were covered with snow and were
icy and slippery. A blizzard was in progress and visi-
bility was greatly restricted. The plaintiff testified at
trial he could see one-half block ahead at the time,
but in a previous deposition he had said his vision was
curtailed to 50 feet only. The defendant was alone,
driving from work to his home in a 1955 Mercury 2-door.
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Both: vehicles proceeded northward on Seventeenth
Street until its intersection with Holdrege Street. The
plaintiff’s cab passed the Mercury car on Seventeenth
Street. Both turned and proceeded east on Holdrege
Street. The defendant had noticed the cab-as it passed
on Seventeenth Street but did not observe it again until
within -40 feet of the accident. The plaintiff testified he
had driven at the rate of from 20 to 25 miles per hour.
He slowed the cab on approaching his passenger’s resi-
dence and stopped 15 or 20 feet back of the walk lead-
ing out from her home because, as he said, traffic
slowed in front of the cab. Starting up again he moved
at 5 ‘miles per hour to the entrance walk and stopped
alongside the ¢urb.  He did not recall applying his
brakes in this movement but said he might have flashed
the lights. The right turn indicator was on. The cab
was equipped with red stoplights at the rear which he
said were operating. While in the process of opening
the door for his passenger, the cab was struck from the
rear by the defendant’s automobile. His passenger was
getting ready to pay her fare at that time. There is
some conflict concerning the force of the impact. There
is evidence that it was not great and did not move the
cab forward. It did knock off the plaintiff’s hat which
was thrown into the back seat. According to both
plaintiff and defendant there was traffic in the north lane
coming from the east, going west.

The passenger, Mrs. Bodkin, testified there was no
traffic in front of the cab coming or going when they
stopped. She said she paid attention because she was
a back seat driver. She testified the cab was right next
to the curb and she was reaching for her fare when the
collision occurred.

The defendant said he did not remember whether his
lights were on. He testified he drove 20 miles per hour
up Holdrege Street but had slowed to 10 miles per hour
before the accident. He saw the cab 40 feet before the
impact. On noticing the cab’s brake lights go on he
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pumped his brakes to avoid skidding but his automobile
did skid. The cab had stopped half a second before.
Both vehicles appear to have been in good mechanical
condition.

The plaintiff stated that at the time of the accident
the south side of Holdrege Street was posted, “no
stopping, no parking at any time.” There is no further
evidence developing this statement or which related to
any such signs. Exhibit 10 introduced in evidence is a
picture of the home of Mrs. Bodkin. It was taken from
directly across the street at another time when there
was no snow. It shows a driveway between Mrs. Bod-
kin’s home and that to the west of it. There is no testi-
mony as to whose drive it was nor of its condition on
the day of the accident. Plaintiff says he was not famil-
iar with the drives into homes.

The defendant pleaded and made proof of section
10.32.220 of the Lincoln municipal code which reads as
follows: “Operation of vehicle in careless, reckless or
negligent manner. It shall be unlawful for any person
to drive, use, operate, park, cause to be parked, or stop
any vehicle (a) in a careless manner, or (b) in a reck-
less manner, or (c) in a negligent manner, or (d) in such
a manner as to endanger life, limb, person or property,
or (e) in such a manner as to endanger or interfere with
the lawful traffic or use of the streets, or (f) in such a
condition as to endanger or interfere with the lawful
traffic or use of the streets.”

The allegation of negligence claimed by the defend-
ant against the plaintiff and submitted to the jury was
in stopping his vehicle in such a manner and place as to
endanger or interfere with the lawful traffic on the
street. The question presented by the plaintiff’s appeal,
therefore, is whether or not the evidence is sufficient
as a matter of law to submit the issue of comparative
negligence to the jury. In Wolstenholm v. Kaliff, 176
Neb. 358, 126 N. W. 2d 178, this court in its syllabi stated:
“Negligence must be proved by direct evidence, or by
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facts from which negligence can reasonably be inferred.
* * * Negligence is a question of fact and may be proved
by circumstantial evidence and physical facts. How-
ever the law requires that the facts and circumstances
proved, together with the inferences that may prop-
erly be drawn therefrom, indicates with reasonable cer-
tainty the negligent act charged.”

Contributory negligence is ordinarily an affirmative
defense and the burden of proving it is on the party
asserting it. Cawthra v. Shackelford, 176 Neb. 147, 125
N. W. 2d 186.

The theory of the defendant is that an issue of com-
parative negligence sufficient to make it a question of
fact for the jury arises from the plaintiff’s stopping
even momentarily when a blizzard was in progress and
visibility limited to 50 feet or less. He calls attention to
the icy street, the approaching traffic coming from the
east, and the street being posted no parking and no
stopping. He urges that under the circumstances the
momentary stopping was negligent.

Defendant relies also on the ordinance of the city here-
before set forth. Reading the ordinance carefully it
appears it does not purport to prohibit either parking
or stopping a vehicle under all circumstances. It is
only when either is done in a careless, reckless, or neg-
ligent manner, or in such a manner or in such a con-
dition as to endanger life, limb, person, or property, or
endanger or interfere with the lawful use of the streets.
Stopping but for a moment in a snowstorm on icy streets
would not involve risk to the defendant had his car been
under his control as contemplated by the law and set out
by the rules of this court. “The existence or presence
of smoke, snow, fog, mist, blinding headlights, or other
similar elements which materially impair or wholly de-
stroy visibility are not to be deemed intervening causes
but rather as conditions which impose upon the drivers
of automobiles the duty to assure the safety of the pub-
lic by the exercise of a degree of care commensurate
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with such surrounding circumstances.” Murray v. Pear-
son Appliance Store, 155 Neb. 860, 54 N. W. 2d 250.

In Greyhound Corp. v. Lyman-Richey Sand & Gravel
Corp., 161 Neb. 152, 72 N. W. 2d 669, this court consid-
ered and construed section 39-757, R. R. S. 1943, which
was there applicable and provides in part as follows:
“No person shall park or leave standing any vehicle,
whether attended or unattended, upon the paved or im-
proved or main fraveled portion of any highway, out-
side of a business or residence district, when it is prac-
ticable to park or leave such vehicle standing off the
paved or improved or main traveled portion of such
highway; Provided, in no event shall any person park
or leave standing any vehicle, whether attended or un-
attended, upon any highway unless a clear and unob-
structed width of not less than fifteen feet upon the
main traveled portion of said highway opposite such
standing vehicle shall be left for free passage of other
vehicles thereon, nor unless a clear view of such vehicle
may be obtained from a distance of two hundred feet in
each direction upon such highway.” This court in the
cited case reviewed the authorities there collected con-
cerning temporary stopping or parking on the highway
under various conditions. It said in its opinion: ‘“We
think this statute was not intended to prohibit a momen-
tary stoppage on the paved portion of the highway under
proper circumstances for a normal and reasonable pur-
pose. A like statute was fully, and we think correctly,
analyzed in Peoples v. Fulk, 220 N. C. 635, 18 S. E. 2d
147. Therein the court said: ‘The temporary stop of the
bus on the hard surface portion of the highway to take on
a passenger did not constitute a violation of sec. 123(a),
ch. 407, Public Laws 1937, which provides that “no per-
son shall park or leave standing any vehicle, whether
attended or unattended, upon the paved or improved or
main traveled portion of any highway, outside of a busi-
ness or residence district, when it is practicable to park
or leave such vehicle standing off of the paved or im-
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proved or main traveled portion of such highway.” * * *
‘“Park” or “leave standing” means something more
than a mere temporary or momentary stop on the road
for a necessary purpose. S. v. Carter, 205 N. C., 761,
172 S. E., 415; Stallings v. Transport Co., 210 N. C,, 201,
185 S. E., 643, 42 C. J., 614, 2 Blashfield Cyc. Auto L.
& P., 332, and cases cited; Billingsley v. McCormich
Transfer Co., 228 N. W., 424 (N. D.); Axelson v. Jardine,
223 N. W, 32 (N. D.); Dare v. Bass, 224 Pac., 646; Kastler
v. Tures, 210 N. W, 415 (Wis.); Henry v. S. Liebovitz
& Sons, 167 Atl, 304 (Pa.); American Co. of Ark. v.
Baker, 60 S. W. (2d), 572 (Ark.); Dolfosse v. Oil Co., 230
N. W, 31 (Wis.). Starting and stopping are as much an
essential part of travel on a motor vehicle as is “motion.”
Stopping for different causes, and according to the ex-
igencies of the occasion, is a natural part of the “travel.”
The right to stop when the occasion demands is incident
to the right to travel. Fulton v. Chouteau County Farm-
ers Co., 32 Pac. (2d), 1025; Morton v. Mooney, 33 Pac.
(2d), 262 See, also, Leary v. Norfolk Southern Bus
Corp., 220 N. C. 745, 18 S. E. 2d 426; Fritz v. York Motor
Express Co., 358 Pa. 398, 58 A. 2d 12; Naylor v. Dragoon,
116 Vt. 552, 80 A. 2d 600; American Co. of Arkansas v.
Baker, 187 Ark. 492, 60 S. W. 2d 572.”

In Peterson v. Skiles, 173 Neb. 470, 113 N. W. 2d 628,
this court in construing section 39-757, R. R. S. 1943,
stated: “In LaFleur v. Poesch, 126 Neb. 263, 252 N. W.
902, this court quoted the following with approval from
Grubbs v. Grayson, 165 Wash. 548, 5 P. 2d 1033: ‘The
statutes are not violated if there is proper excuse or a
necessity for stopping an automobile upon the highway,
and a reasonable effort is made to get it entirely off the
traveled portion of the road or as nearly so as circum-
stances will permit.””

We think the question before us related to the ex-
cuse or necessity of the plaintiff stopping his cab to
allow his passenger to alight. The evidence shows with-
out refutation that the plaintiff did not stop suddenly or
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fail to give a proper signal.  His cab came to rest right
against the curb. Except for the width of the cab the
30-foot width of the street remained unobstructed by the
plaintiff’s vehicle. The stop was momentary. It is ap-
parent, moreover, that the ensuing blizzard and the icy
street did not obviate or lessen but increased the respon-
sibility of the plaintiff to deliver his lady passenger
safely to her home. We do not consider the remark of
the plaintiff, that he knew the street was posted no park-
ing or stopping, standing alone, is significant. There was
no evidence amplifying the statement. The burden of
proof was on the defendant to show its pertinence here.
Tt is to be implied that the ordinance pleaded and offered
in proof was the only portion of the municipal code de-
fendant found applicable. Although a municipal ordi-
nance prohibits parking or stopping in a careless, reck-
less, or negligent manner, a cabdriver who momentarily
stops his vehicle in a blizzard on his extreme right-hand
side of an icy street 30 feet wide to allow a lady passen-
ger to alight in front of her home is not guilty of con-
tributory negligence by reason of the stopping alone,
as a sufficient necessity for his action is shown. We
have not found and the defendant does not point out
other negligent acts attributable to the plaintiff. The
trial court erred in submitting the issue of comparative
negligence.

1t follows that the judgment of the trial court should
be reversed and the cause remanded for a new trial in
accordance with this opinion.

REVERSED AND REMANDED.

STATE OF NEBRASKA, APPELLANT, V. MARVIN EDWIN
TAYLOR, APPELLEE,
136 N. W. 2d 179

Filed July -9, 1965. No. 35930.

1. Criminal Law. The State’s right to appeal in a criminal case
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is limited by the terms of sections 29-2315.01 to 29-2316, R.
. R.S. 1943,

. Under the terms of section 29-2315. 01, R. R. 8. 1942,
the right of the county attorney to review questions of law
in criminal cases is limited to those cases in which a final
order or judgment in the criminal case has been entered.

3. : Under the terms of sections 29-2315.01 to 29-23186,

" R. R. 8. 1943, the judgment or order of the district court may
not be reversed nor in any manner affected where the defend-
ant in the trial court has been legally placed in jeopardy.

4. By the enactment of - sections 29-2315.01 to 29- 2316,

R. R. S. 1943, the Legislature did not intend to provide a pro-
cedure by which appeals could be taken from the district court
‘to the Supreme Court for the purpose of securing advisory
" opinions to govern the rulings of the trial court in a pending
trial. . )

5. Appeal and Error. The test of finality of an order or :judg-
ment for the purpose of appeal is whether the particular pro-
ceeding or action was terminated by the order or judgment.

An order sustaining a motion for a new trial is not an

) order by which the cause is terminated and finally disposed of.

7. Criminal Law. While 2 criminal case is still pending in the
- district court as a result of sustaining a motion for new trial,

* .an appeal may not be had to this court for the purpose of
_securing rulings on questions of law that may arise on retrial
of the case. .

The legitimate - scope and purpose of sections 29-

2315.01 to 29-2316, R. R. 8. 1943, are to secure authorltatlve

expositions of law to be used as precedent and govern in simi-

‘lar cases, or cases arising thereafter, but not to affect the right

of the defendant in ‘a particular case, except to the limited

extent wherein a final order has been entered discharging the
defendant before the defendant has been placed in jeopardy.

Appeal from the district court for Lancaster County
BARTLETT E. BOYLES Judge. Appeal d1sm1ssed

Paul L Douglas William D. Blue and Ronald D Lahn-
ers, for appellant.. : o

. John McArthur for appellee

Heard before WHiITE, C. J., CARTER, SPENCER BOSLAUGH
BRrROWER, SMITH, and McCOWN JJ. e
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WHITE, C. J.

On May 9, 1964, a jury returned a verdict of guilty
against the defendant in a prosecution on information
for assault with intent to rob in Lancaster County, Ne-
braska, on January 11, 1964. On August 19, 1964, the
district court sustained a motion for a new trial, not
stating any specific grounds upon which the motion was
sustained. By permission of this court appeal by the
county attorney was allowed under the provisions of
sections 29-2315.01 to 29-2316, R. R. S. 1943.

A preliminary question presented by the record is
whether or not a final order must be entered in the case
below before the matter can be brought here on appeal.
The State seeks to reverse the order granting a new
trial and reinstate the verdict of guilty.

Section 29-2315.01, R. R. S. 1943, in pertinent part is
as follows: “The county attorney may take exception to
any ruling or decision of the court made during the prose-
cution of a cause by presenting to the trial court the
application for leave to docket error proceedings which
the county attorney intends to make to the Supreme
Court with reference to the rulings or decisions of which
complaint is made. * * * The county attorney shall then
present such application to the Supreme Court within
one month from the date of the final order, * * * and
otherwise proceed to obtain a review of the case in the
Supreme Court as provided in section 25-1912.” (Empha-
sis supplied.)

Section 29-2316, R. R. S. 1943, provides as follows:
“The judgment of the court in any action taken under
the provisions of this act shall not be reversed nor in
any manner affected where the defendant in the trial
court has been placed legally in jeopardy, but in such
cases the decision of the Supreme Court shall determine
the law to govern in any similar case which may be
pending at the time the decision is rendered, or which
may thereafter arise in the state. Where the decision of
the Supreme Court establishes that the final order of the



VoL. 179] JANUARY TERM, 1965 45
State v. Taylor

trial court was erroneous, and the defendant had not
been placed legally in jeopardy prior to the entry of such
erroneous order, the trial court may upon application of
the county attorney issue its warrant for the rearrest of
the defendant and the cause against him shall thereupon
proceed in accordance with the law as determined by the
decision of the Supreme Court.” (Emphasis supplied.)

These statutes are in harmony with section 25-1912,
R. R. S. 1943 (expressly referred to in section 29-2315.01,
R. R. S. 1943), which also provides that an appeal, to
be taken, must be from a judgment entered or final
order made.

By their terms, these statutes do not permit an appeal
by the State from any interlocutory ruling of the trial
court in a criminal proceeding. Such an interpretation
would permit piecemeal review, create chaos in trial
procedure, and destroy the orderly and expeditious trial
of criminal cases. The statute provides for a deter-
mination of such questions on appeal to this court after a
“final order” has been entered by the trial court. This
is what the statute says and we see no need to resort to
any of the rules of statutory construction applicable to
conflicting or ambiguous statutes. To hold otherwise
would be to hold that the Legislature intended that a
succession of appeals could be granted in the same case
to secure advisory opinions to govern the further ac-
tion of the trial court. This flies in the face of reason,
considerations of sound judicial procedure, and the
plain words of the statute.

This court has held repeatedly that an order is final
only when no further action is required to dispose of the
cause pending and that when the cause is retained for
a new trial or further action to dispose of it, the order
is interlocutory and not final. Otteman v. Interstate
Fire & Cas. Co., Inc, 171 Neb. 148, 105 N. W. 2d 583;
Merle & Heaney Mfg. Co. v. Wallace, 48 Neb. 886, 67 N.
W. 883; Continental Trust Co. v. Peterson, 76 Neb. 411,
107 N. W. 786, on rehearing, 76 Neb. 417, 110 N. W. 316;
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Wunrath v. Peoples Furniture & -Carpet Co., 98 Neb.
342, 152 N. W. 736; Barry v. Wolf, 148 Neb. 27,:26 N. W.
2d 303; Miller v. Schlereth, 151 Neb. 33, 36 N. W. 2d
497; Koehn v. Union Fire Ins, Co., 151 Neb. 859, 39 N. W.
2d 808; Harkness v. Central Nebraska Public Power &
Irr. Dist., 154 Neb. 463, 48 N. W. 2d 385.

It is apparent that an order setting aside a verdict and
requiring a retrial does not dispose of the cause. Specific
holdings that an order sustaining a motion for a new trial
is an interlocutory order and not final are Otteman v.
Interstate Fire & Cas. Co., Inc., supra; Artman v. West
Point Mfg. Co., 16 Neb. 572, 20 N. W, 873; Rose v. Demp-
ster Mill Mfg, Co., 69 Neb. 27, 94 N. W. 964; and Wun-
rath v. Peoples Furniture & Carpet Co., supra.

Even though the Legislature made such an interlocu-
tory order appealable in civil cases, our court recently
held that this in nowise changed the interlocutory nature
of the order. In Otteman v. Interstate Fire & Cas. Co.,
Inc,, supra, we said: ‘“This provision was in nowise de-
claratory of an intent to change the character of an
order sustaining a motion for new trial as defined by this
court from an interlocutory to a final order, although
it did make such an order appealable. Such an order
retained its character as an interlocutory order. All that
the statute did was to grant the right of appeal from such
an interlocutory order.” (Emphasis supplied.)

Our research has revealed no decisions under the pres-
ent statute or its predecessors (section 29-2316, R. S.
1943; section 29-2316, Comp. St. 1929; section 10194, C.
S. 1922; section 9187, R. S. 1913), in which an appeal was
entertained from other than a final order in the nature
of an acquittal, the sustaining of a motion to quash, or the
like. In State v. Hutter, 145 Neb. 312, 16 N. W. 2d 176,
the State attempted to appeal under the prior statute,
section 29-2316, Comp. St. 1929. The statute at that
time was silent as to any requirement of a final order
prior to an appeal by the State in a criminal case. The
district court, on motion, had dismissed in a homicide
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case as to murder in the first and second degree and sub-
mitted the charge of manslaughter. The jury disagreed
and the cause was continued for retrial. The court then
sustained a plea in bar to the first and second degree
murder charges, and the State was granted a continu-
ance and appealed to the Supreme Court. This court
said: “Whether or not the rendition of a final judgment
was, in the contemplation of the legislature, to pre-
cede the filing of the bill of exceptions is not entirely
clear from the act. No reason is suggested or presents
itself why the bill of exceptions should be permitted to
be filed before the prosecution is ended. Since the de-
cision is not to reverse or in any manner affect the
judgment in the case in which the exceptions are taken,
the court may require a final order if it can in no other
way make sure that its decision will in no manner violate
the legislative mandate. That would appear to be the
better practice. * * * To hear the matters herein pre-
sented would, in effect, determine the rights of the
defendant in this action when he is neither a necessary
nor proper party in the proceeding. That is not the
purpose nor within the contemplation of the legislative
act. Under the special proceedings provided by these
statutes (sections 29-2314, 29-2315 and 29-2316, Comp.
St. 1929) it would appear to be the better rule that gen-
erally this court require that a final order or judgment
completely disposing of the case shall have been en-
tered below before we will decide any questions there-
in presented, unless it is clearly shown by the record
that the decision can in'no manner reverse or affect the
case in which the bill was taken.” '

‘The court, in the Hutter case, read into the statute
the requirement of a final order as a condition of appeal.
The successor and present statute expressly requires a
final order as a condition precedent for an appeal with-
out qualification. The change in the statute, after the
opinion in the Hutter case, expressly requiring a final
order is a further manifestation of legislative intent not
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to permit the type of piecemeal review that is sought in
this case.

The analogy of the Hutter case is compelling. As we
view it, there is no significant difference between the
two statutes that could change the reasoning in the
Hutter case requiring a final order. We point out fur-
ther that, within the meaning of section 29-2316, R. R. S.
1943, the defendant had been placed in jeopardy. The
fact that the sustaining of the motion for new trial de-
stroyed any claim of double jeopardy on retrial does not
alter the fact that he had been “placed legally in
jeopardy” in the trial of the case. It seems to us the
meaning of the statute is clear. A purpose of the appeal
by the State in this case is to secure a determination
that would control the trial court’s ruling as to admis-
sibility of a confession and other evidence in the new
trial. In the absence of a final order or judgment such
a determination by this court could not only affect
similar cases, or cases “which may thereafter arise,” but
might affect the rights of the defendant in this case in
violation of the legislative mandate. This is so because
if this court determined that the district court was in
error in granting the motion for new trial, the case is
still pending in district court and the district court
would have no recourse but to overrule the motion for
new trial. This, of course, would amount to a rein-
statement of a guilty verdict after the court had set it
aside. We know of no authority for such a procedure. It
is plain by its order sustaining the motion for new trial
that the district court has and is retaining full jurisdic-
tion of the cause the same as if it had never been tried.
The effect of the appeal, if honored in this case, would
be to hold that both this court and the district court had
concurrent jurisdiction of the case at the same time,
which in some fashion would vest authority in this court
to order specific rulings on the admissibility of evidence
and other questions during the time the trial was pend-
ing in the district court. Following the theory of the
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State, we know of no limit to the possible number of
appeals that could be taken by the simple expedient of
the trial court granting successive motions for new trial
or for a continuance, as in the Hutter case. These stat-
utes cannot be construed to set up a hide-and-seek game
between the trial and the appellate courts. The delay
in the final disposition of a criminal case alone resulting
from such a construction would substantially and ad-
versely affect the rights of the defendant.

The only area the statute permits the rights of an ac-
cused to be affected is where he has been, pursuant to a
final order in the case, discharged prior to having been
put in jeopardy, a situation not present here. See §
29-2316, R. R. S. 1943.

Sections 29-2315.01 to 29-2316, R. R. S. 1943, have
for their purpose the securing of decisions from this court
on questions of law for use in similar or subsequent cases.
They do not have for their purpose the securing of ad-
visory opinions or rulings that will control the rulings
or disposition of the same case while pending in district
court, except only to the limited extent therein provided
and only after a final order has been entered discharging
the defendant prior to the time he has been placed in
legal jeopardy.

For the reasons given the appeal in this case is
dismissed.

APPEAL DISMISSED.

CLARENCE L. SHIELDS ET AL., APPELLANTS, V. CITY OF
KEARNEY, NEBRASKA, APPELLEE.
136 N. W. 2d 174

Filed July 9, 1965. No. 35932.

1. Constitutional Law. A litigant who invokes the provisions of a
statute may not challenge its validity. He may not seek the
benefit of it and at the same time question its constitutionality.
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Constitutionality of Laws 1963, chapter 59, page 249,
is not determined.

3. Municipal Corporations. A city of the first class may annex
contiguous or adjacent lands which are urban or suburban
in character but not agricultural lands which are rural in
character. § 16-110, R. S. Supp., 1963.

“Rural” means of or pertaining to the country as

distinguished from a city or town, whereas “urban” means

of or belonging to a city or town.

Appeal from the district court for Buffalo County:
WirLiaMm F, Manasin, Judge. Affirmed.

Mitchell, Taylor & Beatty, Nye & Wolf, and Tye, Wor-
lock, Knapp & Tye, for appellants.

Ward W. Minor and Stewart, Calkins & Duxbury, for
appellee.

Ralph D. Nelson, Henry L. -Holst, Vincent D. Brown,
Arlyss W. Spence, Everson, Wullschleger & Sutter, Her-
bert M. Fitle, Frederick A. Brown, Edward M. Stein,
Sebastian J. Todero, Walter J. Matejka, James E. Fel-
lows, and P. D. Spenceri, for amici curiae.

Heard before WHitE, C. J., CARTER, BOSLAUGH, BROWER,
SmitH, and McCown, JJ., and WESTERMARK, District
Judge.

Bosraugh, J.

The plaintiffs, Clarence L. Shields, Elizabeth S. Shields,
Raymond C. Pierson, Helen 1. P1erson Bede F. Williams,
E. Marie Williams, and Alan Oldfather, are the several
owners of a tract of land lying north of and adjacent to
the city limits of Kearney, Nebraska, On May 14, 1963,
the defendant, City of Kearney, Nebraska, by ordiriance
No. 1711, annexed this land to the city.

This action is an appeal under section 16-110, R. S.
Supp., 1963, “from the enactment of the ordinance” by
the plaintiff landowners, the township of Collins, and
three taxpayers who own property within the township.
The land in question was a part of Collins township be-
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fore its annexation to the city of Kearney, Nebraska, and
a township road is located across a part of the annexed.
property. .

The trial court found generally for the defendant and
against the plaintiffs and held that the property de-
scribed in ordinance No. 1711 should be annexed to the:
city of Kearney, Nebraska. The plaintiffs’ motion.for
new trial was overruled and they have appealed.

In 1963, the Legislature amended the statute relating
to the annexation of property by cities of the first class.
Laws 1963, c. 59, p. 249. Ordinance No. 1711 was adopted
after the effective date of the 1963 act, L.B. 338. By
their assignment of errors the plaintiffs challenge the
validity of both L.B. 338 and ordinance No. 1711.

Section 16-106, R. S. Supp., 1963, provides that the city
may annex any contiguous or adjacent lands, lots, tracts,
streets, or highways that are urban or suburban in char-
acter but not agricultural lands which are rural in char-
acter. Section 16-110; R. S. Supp., 1963, provides that.
the owner of any territory annexed may appeal from the
annexation ordinance to the district court by giving
notice of appeal within 30 days from the effective date
of the annexation ordinance. The plaintiffs in this action
proceeded under the statute as amended by perfecting’
an appeal to the district court and asking that court to
determine that the city was not entitled to annex the’
lands in question under the provisions of the statute
as amended. '

A litigant who invokes the provisions of a statute may
not challenge its validity. He may hot seek the benefit
of it and at the same time question its constitutionality.
Peterson v. Vasak, 162 Neb. 498, 76 N. W. 2d 420.

The plaintiffs in this action have availed themselves of
the remedy provided by the statute. They seek the
benefit of the statute to obtain a determination that the
action of the city was not authorized under the statute.
They are, therefore, prevented in this action from ques-
tioning the constitutionality of the statute under which
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they have proceeded. We make no determination of the
question concerning the constitutionality of the statute
as amended.

The plaintiffs contend that the lands annexed by the
city of Kearney, Nebraska, under ordinance No. 1711
are agricultural lands which are rural in character and
not subject to annexation by the city under section 16-
106, R. S. Supp., 1963. ‘“Rural” means of or pertaining to
the country as distinguished from a city or town, where-
as “urban” means of or belonging to a city or town.
Wagner v. City of Omaha, 156 Neb. 163, 55 N. W. 2d 490.

The record shows that the lands annexed to the city
of Kearney, Nebraska, by ordinance No. 1711 are con-
tiguous or adjacent to the city and lie north of Thirty-
ninth Street and either side of Second Avenue which is
also State Highway No. 10 and the main north-south
thoroughfare of the city.

The part of the tract lying west of Second Avenue and
north of Thirty-ninth Street is owned by Alan Old-
father except for a small rectangular lot in the southwest
corner that is owned by Bede F. Williams and E. Marie
Williams. The Oldfather land has an area of approxi-
mately 12 acres and is leased to Williams Unimart, Inc.,
for a term of 20 years. The south one-third of this prop-
erty is occupied by a retail market and parking lot.
The balance of the property is rough farm ground and
no use is being made of it at the present time.

The rectangular lot owned by Mr. and Mrs. Williams
is occupied by their residence. Williams is the president
of Williams Unimart, Inc.

The part of the tract lying east of Second Avenue and
north of Thirty-ninth Street is divided into two parts.
Raymond C. Pierson and Helen I. Pierson own the part
lying immediately north of Thirty-ninth Street. A resi-
dence, garage and service station, and a motel are
located on this property which has an area of approxi-
mately 2 acres.

The part lying north of the Pierson property is owned



Vor. 179] JANUARY TERM, 1965 53
Shields v. City of Kearney

by Clarence L. Shields and Elizabeth S. Shields. A dis-
count store, drive-in cafe, and residence are located on
the Shields property which has an area of approxi-
mately 6% acres.

The Pierson property and the Shields property re-
ceive water service from the city of Kearney, Nebraska.

The land north of Thirty-ninth Street and east, north,
and west of the annexed area is agricultural land that
is rural in character except for a residential area known
as Bethany Manor Subdivision. This subdivision, which
was annexed to the city in 1959 and is now being de-
veloped, is approximately 14 mile east of the area in-
volved in this action.

The area south of Thirty-ninth Street within the city
limits is highly developed. Most of the residential con-
struction in the last few years has been north of Thirty-
first Street. Water service and street lighting extend
north as far as Thirty-ninth Street on Second Avenue,
and sewer service is available on Thirty-eighth Street.
The new high school is located approximately 4 blocks
west of the intersection of Thirty-ninth Street and Sec-
ond Avenue.

The evidence sustains a finding that the area annexed
by ordinance No. 1711 is contiguous or adjacent to the
city and is urban or suburban in character and not agri-
cultural lands which are rural in character. Bierschenk
v. City of Omaha, 178 Neb. 715, 135 N. W. 2d 12. The
annexation was proper under section 16-106, R. S. Supp.,
1963.

The judgment of the district court is affirmed.

AFFIRMED.



o4 . NEBRASKA REPORTS [VoL. 179

State v. Losieau

STATE OF NEBRASKA, APPELLEE, V. ROBERT WILLIAM

LOSIEAU, APPELLANT.
136 N. W. 24 168

Filed July 9, 1965. No. 36028.

" 1. Criminal Law: New Trial. Under section 29-2103, R. R. S.
1943, a motion for a new trial in a criminal case upon grounds
other than newly discovered evidence must be filed within 10
days after rendition of the verdict unless the movant is un-
avoidably prevented from doing so.

2. New Trial. The sufficiency of evidence in support of a motion
for a new trial on the ground of newly discovered ev:dence
cannot be reviewed without a bill of exceptlons

Appeal from the district court for Dodge County
RoBERT L. FLORY, Judge. Affirmed.

Robert William Losieau and Lyle B. Gill, for appellant.

Clarence A. H. Meyer, Attorney General, and Melvin
K. Kammerlohr, for appellee.

Heard before WHITE, C. J., CARTER, BOSLAUGH, BROWER,
SmitH, and McCown, JJ., and WESTERMARK DlStI‘lCt
Judge.

SmrtH, J. -

In this criminal case a motion by defendant pro se for
a new trial was filed and overruled December 28, 1964.
He has appealed.

In January 1962, defendant was sentenced following
a jury verdict. The judgment was affirmed, State v.
Losieau, 174 Neb. 320, 117 N. W. 2d 775, certiorari denied,
374 U. S. 814, 83 S. Ct. 1707, 10:L. Ed. 2d 1037.

Section 29-2103, R. R. S. 1943, requires that the motion,
as to all grounds except newly discovered evidence, be
filed within 10 days after rendition of the verdict unless
the movant is unavoidably prevented from doing so.
Since excuse for delay has not been suggested, the mo-
tion in this respect was filed out of time.

Because there is no bill of exceptions, we cannot pass
upon the sufficiency of evidence in support of that part of
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the motion relating to newly discovered evidence. ~See
Wolff v. State, 172 Neb. 65, 108 N. W. 2d 410.
The judgment is affirmed. :
: - AFFIRMED.

STATE EX REL. NEBRASKA STATE BAR ASSOCIATION,

RELATOR, V. WALTER A. NIELSEN, RESPONDENT.
136 N. W. 24 355

Filed July 16, 1965. No. 355178.

Attorney and Client. In granting a license to practice law it
is on the implied understanding that the party receiving it shall
. in all things demean himself in a proper manner, and abstain
from such practices as cannot fail to bring discredit upon him-
self, the profession, and the courts.
An attorney, as an officer of this court, must so con-
duct himself as to assist in maintaining confidence in the in-
tegrity and impartiality of the court.
The ethical standards relating to the practice of the
law in this state are the Canons of Professional Ethics of the
American Bar Association which have been or may be, from
time to time, approved by the Supreme Court.
Violation of a code of ethics or any conduct on the
part of an attorney in his professional capacity which tends
to bring reproach on the legal profession constitutes ground for
suspension or disbarment.
The findings to sustain disbarment must be sustained
by a higher degree of proof than that required in civil actions,
yet falling short of the proof required to sustain a conviction
in a criminal action.
An action to discipline an atborney at law is not a
criminal proceeding and constitutional provisions guaranteeing
the right to counsel do not apply. ‘

~ Original action. Judgment of disbarment.

Clarence A. H. Meyer, Attorney General, and Chaun-

cey C. Sheldon, for relator.
Walter A. Nielsen, pro se.

-Héard before WHITE, C. J.; CARTER, BOSLAUGH, BROWER,
and McCown, JJ., and WESTERMARK, District Judge.-
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BROWER, J.

This action was brought to discipline the respondent,
Walter A. Nielsen, an attorney at law licensed and ad-
mitted to practice and a member of the Nebraska State
Bar Association.

The complaint of the relator, Nebraska State Bar As-
sociation, was filed in this court by the committee on
inquiry of the fourth judicial district of this state. It
alleges the respondent was guilty of unprofessional con-
duct in two counts. The first sets out the complaint of
one Betty Ivey who charged that the respondent as her
attorney in a divorce proceeding received from the clerk
of the district court certain checks payable to her for
child support which he did not deliver to her, and that
on inquiry respondent told her he had signed her name
to them in order to get and apply the payments toward
what she owed him. The second sets forth that the re-
spondent, purporting to act as an attorney for his wife
as the plaintiff, commenced an action for divorce against
himself and acted as notary public in taking his wife’s
affidavit to the petition. It also alleged the respondent
made certain objectionable statements set out therein
to the World Herald for publication with respect to the
divorce suit.

Respondent’s answer in addition to a general denial
alleged with respect to the first count that Betty Ivey,
his client who had been denied a divorce, turned against
him; that she had consented to his signing the checks
in question; and that she had committed perjury in tes-
tifying otherwise before the committee on inquiry. It
also asserted an attorney’s lien on her funds in his pos-
session. Concerning the second count, it alleged re-
spondent could represent his wife in other matters and
he thought he could do so in the divorce action also.
The two had talked the matter over for years and there
was no conflict of interest between them. It alleged the
statement in the World Herald was made in a state of
semiconsciousness on suddenly being awakened from
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sleep induced by sleeping pills and he did not realize
its import.

A referee being appointed by this court, a trial of the
issues was had before him on July 24, 1964. The referee
has filed herein a report of the proceeding, containing
a review of the evidence, findings of fact, and conclu-
sions of law. He found the respondent violated the
Canons of Professional Ethics with respect to both
counts. He found generally for the relator and sub-
mitted the matter to this court for disciplinary action.

Exceptions being filed by the respondent, the matter
was argued herein and now comes on for determination.
We will discuss such of these exceptions which we deem
determinative of the problem before us. The respondent
contends the referee erred in concluding there was suffi-
cient evidence to warrant his findings. We will, there-
fore, first review the evidence with respect to the first
count. '

It contains many conflicting and contradictory state-
ments made by Betty Ivey. At the trial before the
referee, Betty Ivey, being called by the relator, testified
she became acquainted with the respondent in October
1962 when she was desiring to discuss the possibility of a
divorce. After several hearings the court ordered her
husband to pay $15 a week for child support. The hus-
band paid these amounts regularly to the clerk of the
district court. The clerk made corresponding checks
payable to Betty Ivey but they were sent to the re-
spondent who forwarded them by mail or personally
brought them to Betty. She had paid the respondent
his full fee which she thought was $286. She first gave
him $50 and afterwards $15 a week. Sometimes she
gave this in cash. At other times when he brought the
support check to her home she signed it and gave it to
him. She said on one occasion respondent had called
her by phone and she had told him to keep the checks
as payment instead of coming to the house and right
back again. She did not know why she made com-
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plaint. At the time of filing the divorce she was too
mixed up and upset by family trouble. She knew re-
spondent would not have cashed the checks unless she
had told him to. She admitted making the written com-
plaint to the Douglas County Bar Association and ap-
pearing before the advisory committee in connection with
it. She did recall the telephone conversation with re-
spondent where she told him to endorse the checks. The
gist of her testimony was that her written complaint
was untrue as well as her previous testimony before the
committee on inquiry. Her testimony before the referee
agrees substantially with that elicited from her by the
respondent as her attorney in the divorce action of Ivey
v. Ivey in the district court for Douglas County on
March 18, 1964.

The transcript of the previous hearing before the com-
mittee on inquiry, including certain exhibits, were ad-
mitted in evidence by stipulation of the parties made at
pretrial. At that hearing, Betty, on direct examination,
asserted she had never authorized the respondent to
sign her name to checks nor to sign as her agent. Eight
checks received in evidence were identified. She testi-
fied none of them bore her signature, she had never
received their proceeds as far as she knew, and she had
never authorized endorsement thereon.

Previous to the hearing at the board of inquiry, the
respondent produced an affidavit dated May 14, 1963,
of Betty Ivey which stated that the checks had been
brought to her by the respondent, that she endorsed
some of them, and later she had given respondent per-
mission to endorse them and save him a trip to South
Omaha. At the hearing before the board of inquiry she
said she signed the affidavit in the presence of the re-
spondent before a notary public at a bank in South
Omaha. The respondent who had come to her house pre-
sented it to her and she had the paper to read on the
way to the bank. She understood a part of it and did
not understand the other parts. She stated she must
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have skipped over it while talking with respondent on
the way to the bank. She stated she would not have
signed it if she had known it stated she had told him
he could sign her name.

After Betty Ivey had testified before the referee,
Margaret Wildrick, her mother, testified on behalf of
the respondent. Pertinent to the issues in this court,
she stated that Betty was unhappy at not receiving her
support payment checks and she had thought the re-
spondent was keeping them on fees. She had the im-
pression her daughter had told her she had not given
respondent permission to keep the checks. Betty had
told her that she had gone to the bar association with
a complaint so she could try and get her money back
(referring to the child support).

There is evidence, moreover, that the respondent kept
very incomplete records as to what and how much had
been paid to him. He had never attempted to collect
from the husband the $100 which had been allowed him
by the court for temporary attorney’s fees. No show-
ing is made that he made demand for part or all of the
fees but had merely retained the child support money.
The respondent himself did not testify at the hearing
before the referee. Before the board of inquiry he gave
evidence stating that he had authority to sign Betty’s
checks and that he thought also he had an attorney’s
lien upon the funds belonging to his client that came
into his hands. )

It is evident that the testimony of Betty Ivey before
the referee and in district court in her divorce trial is
completely at variance with her complaint and her tes-
timony before the board of inquiry with respect to her
giving authority to endorse and cash her personal checks.
The testimony shows that at the time referred to in the
complaint she was without work and needed the funds
to support her children. It tests credulity to suppose
that, having authorized the signing and cashing of the
checks, she made complaint and testified falsely. It is
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significant that the respondent continued to represent
her in the divorce case after the hearing before the board
of inquiry. When the testimony of Betty’s mother is con-
sidered, the evidence seems clear the respondent was
withholding the checks rightfully belonging to and
badly needed by his client.

The referee found that, giving him the benefit of the
doubt, respondent had violated the following Canons
of Professional Ethics, hereinafter set out. No. 11 pro-
vides: “The lawyer should. refrain from any action
whereby for his personal benefit or gain he abuses or
takes advantage of the confidence reposed in him by his
client. * * * Money of the client or collected for the
client or other trust property coming into the possession
of the lawyer should be reported and accounted for
promptly, and should not under any circumstances be
commingled with his own or be used by him.” No. 29
provides in part: ‘“* * * He should strive at all times
to uphold the honor and to maintain the dignity of the
profession and to improve not only the law but the ad-
ministration of justice.” No. 32 provides in part: “* * *
But above all a lawyer will find his highest honor in a
deserved reputation for fidelity to private trust and to
public duty, as an honest man and as a patriotic and loyal
citizen.” In this conclusion we concur.

There is little conflict with the evidence as to the
second count. A copy of the divorce petition filed April
17, 1963, is in evidence. It is signed by the respondent
as his wife’s attorney and verified by his wife before
the respondent as notary. It accuses the respondent of
extreme cruelty, consisting of consorting with other
women and excessive drinking. In the body of the peti-
tion it asked that the home be vested in the plaintiff and
that the defendant be allowed to have his office therein
for the period it may be necessary.. The prayer was
for plaintiff to be given possession and control of the
property, the defendant to be allowed his office facility,
each party to pay his own costs, and the title to the
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property. to remain as joint tenants. Respondent testi-
fied that there could be no conflict of interest under
canon 6 of the Canons of Professional Ethics because
his wife did in fact give her assent.

An affidavit of the wife states her consent was given.
It avers the respondent stated he would prepare the peti-
tion, enter his voluntary appearance, make no defense,
and pay the costs. Further, that title to the home should
be placed in the wife and four children with a right of
survival as joint tenants. The respondent was to have
the right to maintain his office there as long as he was
so inclined. The respondent and the affiant felt there
would be no conflict of interest as a result of the arrange-
ment. The publicity of the divorce action and the com-
plaint against the respondent caused her to seek an-
other attorney and file a subsequent divorce petition.
A copy of the answer of the respondent in the second
divorce action is in evidence. It denies the plaintiff’s
allegations of respondent’s misconduct, asserts certain
misconduct on her part, and prays the petition be
dismissed. ‘

The respondent himself did not testify at the hearing
before the referee but his evidence appears in the tran-
script before the board of inquiry. He stated that al-
though his wife and he were practically strangers there
was no ill will between them. Although she was not
familiar with the law as an attorney, nevertheless she
had associated with him for years and had learned
much about such matters, and fully understood the
proposed representation in the divorce suit. They had
talked it over for many years and there was no con-
flict of interest between them. In any event he felt the
trial court would take care of the wife’s interest and
if the district court felt he should not represent her in the
matter when the trial came, a “back-up” attorney would
be provided to go to court with the parties and represent
her in the hearing. He urged that an attorney always
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took the oath of his client in the petitions and that he
could do so in this instance.

The conduct of the respondent in light of both divorce
actions indicates there was in truth a conflict of inter-
est. He testified the principal reason for bringing the
first action himself was that he might have firsthand
and daily opportunity to dissuade her from consummating
the action. It would seem the wife as plaintiff desired to
be divorced and have appropriate alimony, and that the
respondent preferred a reconciliation. This clearly
shows their interests were directly opposite and that the
respondent’s true interest was not disclosed to his client.

Respondent made statements outside the record in
regard to the divorce case. The evening edition of the
World Herald for April 18, 1963, quotes the respondent
as follows: “* * * Mr. Nielsen said he will not contest
the divorce and will represent his wife ‘just as though
she were a complete stranger. We've been as far apart
from each other as the astronauts are from the moon
so I think I’ll be able to try the case abstractedly.’ * * *
The attorney said that by representing his wife and him-
self he will be able to keep innocent parties from getting
hurt. * * * Another lawyer ‘might get careless,” he said.
* * * Mr. Nielsen said his dual role should be acceptable
to the court ‘because I've tried over three hundred
divorce cases in the last 30 years and I ought to know
what I'm doing.’ * * * For ‘psychological’ reasons he
said he would ask the court to set the divorce hearing
for May 24—only one day before he and his wife are
to celebrate their twenty-third wedding anniversary.”

The respondent testified that he was awakened in the
middle of the night by a reporter calling him by phone
who elicited answers to questions after awakening him
from a sleep induced by sleeping tablets. The answers,
he said, were given in a state of semiconsciousness with-
out realizing their import. Respondent said he was un-
pleasantly surprised by the statements which appeared
in the paper the next morning. He did not think the
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reporter would publish them and therefore he had no
intent of gaining publicity. He did not remember just
what he had said and would not say he was misquoted.

The referee found that the respondent in count II vio-
lated canons Nos. 11, 29, and 32 of the Canons of Pro-
fessional Ethics heretofore set out, and canons Nos. 6
and 20, hereinafter set out. No. 6 provides in part: “It
is the duty of a lawyer at the time of retainer to disclose
to the client all the circumstances of his relations to the
parties, and any interest in or connection with the con-
troversy, which might influence the client in the selec-
tion of counsel.” No. 20 provides in part: “Newspaper
publications by a lawyer as to pending or anticipated
litigation may interfere with a fair trial in the Courts
and otherwise prejudice the due administration of jus-
tice. Generally they are to be condemned.” The re-
spondent testified he was very familiar with the canons
of ethics and that he understood them. We conclude
that the referee’s findings on this count are sustained
by the evidence.

“In granting a license to practice law it is on the im-
plied understanding that the party receiving it shall in
all things demean himself in a proper manner, and ab-
stain from such practices as cannot fail to bring dis-
credit upon himself, the profession, and the courts. * * *
An attorney, as an officer of this Court, must so con-
duct himself as to assist in maintaining confidence in
the integrity and impartiality of the Court. * * * The
ethical standards relating to the practice of the law in this
state are the Canons of Professional Ethics of the Ameri-
can Bar Association which have been or may be, from
time to time, approved by the Supreme Court. * * *
Violation of a code of ethics or any conduct on the part
of an attorney in his professional capacity which tends
to bring reproach on the legal profession constitutes
ground for suspension or disbarment.” State ex rel.
Nebraska State Bar Assn. v. Fisher, 170 Neb. 483, 103 N.
W. 2d 325.
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“The findings to sustain disbarment must be sustained
by a higher degree of proof than that required in civil
actions, yet falling short of the proof required to sus-
tain a conviction in a criminal action.” State ex rel.
Nebraska State Bar Assn. v. Richards, 165 Neb. 80, 84
N. W. 2d 136.

. The respondent filed an affidavit of poverty and a re-
quest for the appointment of counsel to represent him.
It was denied and he contends there was error in failing
to supply counsel. An action to discipline an attorney at
law is not a criminal proceeding and constitutional pro-
visions guaranteeing the right to counsel do not apply.
State ex rel. Nebraska State Bar Assn. v. Richards,
supra.

We find that the respondent has been guilty of un-
professional conduct by the violation of the particular
Canons of Professional Ethics stated. Under all of the
circumstances herein detailed we feel that the respondent
in his conduct has utterly failed in his appreciation of
the duties and responsibilities which an attorney should
exercise to his client, to his profession, and to the courts.

The judgment is that the respondent be disbarred.

The costs of this proceeding, including the fees of the
referee, are taxed to the respondent.

JUDGMENT OF DISBARMENT.

IN RE APPLICATION oF HEeavy HAULERs, INcC.
WaTtson Bros. VaN LiNes & Heavy Hauvring Co. ET AL,

APPELLEES, V. TED H. HART ET AL., APPELLANTS.
136 N. W. 2d 360

Filed July 16, 19656. No. 35810.

1. Public Service Commissions. The grant of a request for a sus-
pension of a certificate of public convenience and necessity by
the Nebraska State Railway Commission is, in effect, a finding
of nondormancy of the certificate, and, during the existence of
the suspension order, the commission may not suspend, change,
or revoke such certificate.
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The Nebraska State Railway Commission may, how-
ever, after the termination of a suspension order granted by
it on the request of the certificate holder, consider the question
of willful dormaney and take into consideration the failure of
the certificate holder to render service authorized by the certifi-
cate during the times a suspension order requested by the cer-
tificate holder was not in effect.

The Nebraska State Railway Commission is authorized
by statute to suspend, change, or revoke a certificate of public
convenience and necessity, and where the action of the commis-
sion in so doing is sustained by evidence of a willful failure
to comply with the statute or the lawful regulations of the
commission, this court ordinarily will not interfere with the
action of the commission thereon.

An order of the Nebraska State Railway Commission
revoking a certificate of public convenience and necessity with-
out a finding of willful violation on the part of the certificate
holder is not authorized by statute, is irregular, and will be set
aside on appeal.

Appeal from the Nebraska State Railway Commission.
Reversed.

Viren, Emmert & Epstein, for appellants.
James E. Ryan, for appellees.

Heard before WHITE, C. J., CARTER, BOSLAUGH, BROWER,
SmirH, and McCown, JJ., and WESTERMARK, District
Judge.

CARTER, J. .
This is an appeal from an order of the Nebraska Stat
Railway Commission sustaining complaint No. 954 and
revoking the certificate of public convenience and neces-
sity issued to Hart Construction Company, and in deny-
ing the application of Heavy Haulers, Inc., for the ac-
quisition of the Hart Construction Company certificate
of public convenience and necessity. The only assign-
ment of error is that the commission erred in finding
that the certificate was as a matter of fact and as a

matter of law dormant.
The evidence shows that Ted H. Hart, doing business
as the Hart Construction Company, acquired, on July
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1, 1958, a certificate of publi¢ convenience and necessity
for the. transportation of (1) contractor’s equipment over
irregular routes between points.in Nebraska and (2)
sand and gravel and road and dam construction materials
requiring the use of dump'trucks between points and
places in Nebraska, over irregular routes. The certifi-
cate ‘holder, including the trustee in bankruptcy after
Hart- Construction Company filed a petition in bank-
ruptcy, requested several suspensions of the certificate
. which the commission granted. On November 7, 1962,
the last suspension was granted until a proposed trans-
fer application to Jack L. Butler Construction Company
was determined. This proposed transfer application was
denied on January 28, 1963, and the motion for a rehear-
ing overruled on March 13, 1963, and notice thereof given
on April 25, 1963.

On April 10, 1963, the director of the motor transpor-
tation department of the commission filed a complaint
alleging that Ted H. Hart had willfully discontinued the
service authorized by his certificate contrary to statutes
applicable thereto. In response thereto the trustee in
bankruptcy alleged the existence of an order of suspen-
sion of the certificate, that the Jack L. Butler Construc-
tion Company is the holder of a contract to purchase the
certificate which contract has been assigned to Heavy
Haulers, Inc., which will forthwith file an application
to transfer, and prayed for an order extending the sus-
pension for 90 days in order that the transfer of the cer-
tificate to Heavy Haulers, Inc., could be acted upon.

On September 11, 1963, the commission dismissed the
complaint for the reason that the certificate was sus-
pended when the complaint was filed. No suspension
-of the certificate was granted. While the application
to transfer the certificate was finally denied on March
13, 1963, the commission concluded that the right to ap-
‘peal to the Supreme Court did not terminate until May
2'4," 1963, and the certificate was suspended ‘until such
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‘date by ‘the terms of its order of suspensmn dated ‘No-
vember 7,7 1962.

. Pendlng the decision on the complamt of the director
of the motor transportation department, Watson "Bros.
Van Lines & Heavy Hauling Co., LeRoy L. Wade and
Sons, Inc., and Sullivan Transfer and Storage Company,
on June 13, 1963, filed their complaint, and on June 17,
1963, their amended complaint, alleging the dormancy
of the Hart Construction Company certificate and the
failure of the trustee in bankruptcy to comply with sec-
tion 75-240.06, R. R. S. 1943, and praying for the revoca-
tion of the Hart Construction Company certificate.  On
August 5, 1963, the application of Heavy Haulers, Inc.,
to acquire the certificate of Hart Construction Company
was filed. The same complainants in the pending com-
“plaint filed their formal protest to the application’of
Heavy Haulers, Inc., making the same allegations as'in
their formal complalnt

The complaint and the apphcatlon of Heavy Haulers
Inc., were consolidated for hearing. The hearing was
held and resulted in the order from. which this appeal
is taken.

The record discloses that the last suspension of the
certificate of the Hart Construction Company was
granted on November 7, 1962, and that such suspension
order expired on May 24, 1963, as found by the commis-
sion.” Whether or not the suspension order expired on
-May 24, 1963, or any date prior thereto, is not material
to a decision in this case. The complaint of Watson
“Bros. Van Lines & Heavy Hauling Company et al., was
filed on June 13; 1963, and the application to transfer
the certificate to Heavy Haulers Inc was filed on Au-
gust 5, 1963.

The evidence shows that ‘the ‘Hart Construction Com-
“pany filed'a pet1t10n in bankruptcy more - than "a “year
prior' to Jariuary- 31, 1962, the ‘exact: date not being' re-
ﬂected by ‘the record: “Undeérsection 75-240.06, R. R. S.
'1943, the trusteé in’ “bankruptcy “could operate ‘the busi-
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ness and property of the bankrupt for a period of 90
days and, if necessary, is authorized to obtain additional
time from the commission for the purpose of carrying
on the business authorized by the bankrupt’s certificate.
The bankrupt failed to list its certificate as an asset
with the result that the trustee in bankruptcy did not
request additional time to carry on the business or, in
this instance, to obtain a suspension of the certificate
until January 31, 1962. There being no resistance to
the application for suspension of the certificate, the
suspension was granted by the commission on Novem-
ber 7, 1962. The order suspending the certificate ex-
pired on or before May 24, 1963. The complainants filed
their complaint on June 13, 1963, alleging the dormancy
of the certificate. There can be no question that the
commission could properly consider the merits of the
complaint at that time.

The evidence shows that there was a hiatus between
the terminations of the various suspension orders and
the grant of new ones during which periods no attempt
‘was made to render the service authorized by the cer-
tificate, Nor was there any service rendered after the
termination of the last suspension order. In fact, no
service was ever rendered as authorized by the cer-
tificate subsequent to 1961, and apparently not before.
There is no evidence in this record that the Hart Con-
struction Company had any equipment to perform the
service authorized by the certificate. When the Hart
Construction Company listed its assets in the bank-
ruptcy proceeding, it contained no equipment with which
the certificated service could be performed. Under the
provisions of section 75-238.01, R. S. Supp., 1961, service
under a certificate of public convenience and necessity
may not be suspended without commission approval.
Under section 75-238, R. S. Supp., 1961, a certificate
may be suspended, changed, or revoked, after hearing,
for willful failure to comply with statutory provisions
or the lawful orders, rules, or regulations, or with any
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term, condition, or limitation in the certificate. The
evidence sustains a finding made by the commission
that no service was performed under the certificate
for a long period of time and that the certificate had
in fact become dormant. But under section 75-238,
R. S. Supp., 1961, a finding of dormancy alone will not
authorize the revocation of the certificate. The dor-
mancy must be willful. There was no finding of will-
fulness in the instant case. The necessity for a finding
of a willful failure to comply with the controlling
statutes and rules of the commission has previously
been determined by this court. See Hergott v. Nebraska
State Railway Commission, 145 Neb. 100, 15 N. W. 2d
418, wherein it is said: ‘“The order of the commission
in the instant case failing to include such finding of
willful violation is irregular and will be set aside on
appeal.”

For the reasons stated, the order of the commission
sustaining the complaint of Watson Bros. Van Lines &
Heavy Hauling Company et al,, is irregular, and there-
fore unreasonable and arbitrary for failure to make a
finding of willfulness. The order of the commission
revoking the certificate of public convenience and neces-
sity is therefore reversed.

REVERSED.

In RE FREEHOLDERS PETITION OF HINZE.
NoRa HINZE ET AL., APPELLEES, V. ScHooL DistricT No.
34 oF York CoUNTY, NEBRASKA, APPELLANT,
136 N. W. 24 434

Filed July 16, 1965. No. 35928,

1. Schools and School Districts. A school district may not main-
tain an action involving a change in boundaries of the school
district, and has no legal interest in maintaining the boundaries
of the district.

A school district has no fixed territorial integrity and
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... a change or alteration in the boundaries must originate with the
legal voters thereof.

3. Pleading. A want of Iégal capdcity to sue is waived unless
* " raised in the trial court-by demurrer or answer.
4. . Appeal and Error. A . question not presented and ruled on by
* . the district court will not be considered on appeal.
5. Schools and School Districts. Under subdivision (4) .of section
" 79-403, R. S. Supp., 1961, where the petitioners’ residence is
closer to the schoolhouse in their own district than that of the
adjoining district and both districts maintain bus- routes, the
: ‘distance to the schoolbus route of the district to which the
transfer is sought must be one-half mile closer to the peti-
"tioners’ residence than the route in .the petitioners’ district to
entitle the petltloners land to be transferred

Appeal from the dlstmct court for York County: JoHN
D. ZE1LINGER, Judge. Reversed and remanded..

" John E. Dougherty, for eppellant. ,
Roderick R. Perry and Guy C. Chambers, for appellees.

‘Heard before WHITE, C. J. CAiRTER, BosLauGH, BROWER,
SmiITH, and McCOWN J J and WESTERMARK, District
J udge ‘ o

WHITE C. J.

The district court detached petltloners land from
School District No. 34 of York County and attached it to
School District of York. School District No. 34 has ap-
pealed to this court, and the question presented is wheth-
er petitioners have complied with the provisions of sec-
tion 79-403, R. S. Supp., 1961, which was applicable at
the time of the application for. transfer on June 12, 1962
(Laws 1961, c. 397, § 1, p. 1207).

A prehmlnary questlon is presented by appellees as
to the right of School District No. 34 to appeal. We have
prevxously overruled a mot1on to dismiss this appeal, but
the question is presented in"the *briefs and requires a
disposition in ‘this-court. It is firmly’ established law of
this state that a school district, although a body T corpo-
rate under the statutes of the state, may. not’ maintain
an action involving a change in boundaries of the school
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dlstrlct and has no legal interest in malntammg the
boundarles .of the district, The district has no terri-
torial integrity and the change or alteration in the bound-
aries must, originate with the legal voters thereof under
the appropriate statutory procedure. Cowles v. School
District, 23 Neb. 655, 37 N. W. 493; Halstead v. Roz-
miarek, 167 Neb. 652, 94 N. W. 2d 37; Board of Educa-
tion v. Winne, 177 Neb. 431, 129 N. W. 2d 255. But, the
objection - was not asserted in district court at any time
and for the first time was raised here on appeal: The dis-
trict court clearly had jurisdiction of the subject matter
of the action under the statute arid holdings of this'court.

See McDonald v. Rentfrow, 176 Neb, 796, 127 N. W. 2d
480. ' It is clear that what.we have here is a want of legal
capacity to sue or to appeal, and want of legal capacity
to sue is waived unless raised- by demurrer or answer.
Kuncl v. Kunecl, 99 Neb. 390, 156 N. W, 772; Gentry v.
Bearss, 82 Neb. 787, 118 N. W.-1077. . See, also, 39 Am.
Jur., Parties, § 106, p. 979. And, it is fundamental that
the grounds for the -assertion of error on appeal must
be presented and. ruled on by the trial court. It is our
conclusion, notwithstanding’ the rule that a school district
may not maintain an action or appeal involving - the
change of boundaries of a school district, that'where ob-
jection is not made’in the district court to its incapacity,
its incapacity is waived and may not-be raised for the
first time on appeal to this court. Consequently, the
case is before us here on the merits.

The pertinent provisions of section 79-403, R. S.. Supp 5
1961, provide as follows: “* * * file a- pet1t1on with a
board consisting of the "county superintendent, county
clerk, and county treasurer, asking to have any lands
described therein set off from the district in which it:is
situated and attached to some other district.” The peti-
tion shall state the reasons for-the proposed change and
show: (1) That the land therein described is: either
owned by the petitioner. or petitioners or that he or they
hold a school land lease-under section 72-232, are- in
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possession or constructive possession as vendee under
a contract of sale * * *; (2) that the land is located in
a district that adjoins the district to which it is to be
attached; (3) that the territory proposed to be attached
has children of school age residing thereon with their
parents or guardian; and (4) that they are each more
than two miles from the schoolhouse in their own dis-
trict, and at least one half mile nearer to the school-
house or a school bus route of the adjoining district,
which distance shall be measured by the shortest route
possible upon section lines * * *.” The original petition
was filed with the board on June 12, 1962.

It is necessary, of course, for petitioners to show com-
pliance with the four jurisdictional requirements of the
statute. The board and the district court found that
they had complied and granted the transfer to the School
District of York. On appeal, School District No. 34
asserts as error the finding of compliance with require-
ments (1) and (4) of the statute and concedes com-
pliance with (2) and (3). A discussion of requirement
(4) is all that is necessary to dispose of this appeal.
Petitioners’ land is about 6 miles from the nearest border
of the School District of York. It consists of 240 acres
of land, is farmed as a unit, and has two dwellings on one
portion of it. Petitioners Gerald Hinze, his wife, and
three children reside in one dwelling, and the other
dwelling is occupied by Nora Hinze and her husband,
parents of Gerald. The distance from appellees’ farm
to the schoolhouse in Waco School District No. 34 is 9.6
miles. The distance to the schoolhouse of the School
District of York is approximately 13 miles. At the time
the petition was filed the nearest point on the school-
bus route of the School District of York was 7 miles
from appellees’ land, and therefore appellees’ land was
2.6 miles closer to the schoolbus route of the School
District of York than to the schoolhouse in School Dis-
trict No. 34. But, the evidence is that the schoolbus
route of School District No. 34 runs right by the appel-
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lees’ land. The Thayer District was merged with School
District No. 34 in June 1962, and the bus routes both
before and after ran right by the appellees’ property.

The facts in this case are undisputed. What does
the statute mean? Do we compare distances between
schoolbus routes and schoolhouses or can we compare
the distance to the Waco (No. 34) schoolhouse (9.6 miles)
to the distance to the York schoolbus route (7 miles)?
The School District of York schoolbus route is more
than one-half mile nearer than the schoolhouse in School
District No. 34 at Waco. Admittedly the language of
the statute is open to that interpretation. Since the
briefs were filed in this case, however, we have passed
on this precise question. In Rebman v. School Dist. No.
1, 178 Neb. 313, 133 N. W. 2d 384, we said as follows:
“It seems reasonable to assume the Legislature intended
to allow a transfer only in case the adjoining district
maintained facilities nearer and more convenient to the
petitioners’ residence. That was historically true in the
previous statutes. We think in the present situation the
Legislature by its amendment in 1961 intended to require
the comparison of the distances from the petitioners’
residence to the schoolbus routes of the two districts and
made that comparison determinative of the issue. * * *
We conclude that under subdivision (4) of section 79-
403, R. S. Supp., 1961, where the petitioners’ residence
is closer to the schoolhouse in their own district than that
of the adjoining district and both districts maintain bus
routes, the distance to the schoolbus route of the district
to which the transfer is sought must be one-half mile
closer to the petitioners’ residence than the route in
the petitioners’ district to entitle the petitioners’ land
to be transferred.”

The above language needs no further elaboration. The
adjoining School District of York did not and could not
maintain bus facilities nearer and more convenient to
appellees’ farm and the children residing thereon. The
bus route of School District No. 34 was the same as the



74 NEBRASKA REPORTS [Vor. 179
Sober v. Smith

Thayer District, with which it merged about the same
time the petition herein was filed. It ran right by the
appellees’ land. Consequently in light of our holding
in the Rebman case, there was a failure of proof of com-
pliance with subdivision (4) of the statute.

The judgment granting detachment is reversed and
the cause remanded with directions to dismiss appellees’
petition.

REVERSED AND REMANDED.

CoRNELL S. SOBER, APPELLEE, V. JACQUES S. SMITH,
APPELLANT.
136 N. W. 2d 372

Filed July 16, 1965. No. 35939.

1. Negligence. Where the thing which causes injury is shown to be
under the control and management of the defendant and the
accident is such as in the ordinary course of things does not
happen if those who have its management or control use proper
care, it affords reasonable evidence, in the absence of an ex-
planation by the defendant, that the accident arose from want
of proper care.

2. Trial: Appeal and Error. It is the duty of the trial court to
instruct the jury on the issues presented by the pleadings and
evidence, whether requested to do so or not, and g failure to
do so constitutes prejudicial error.

3. Damages. The measure of recovery in all civil actions in this
state is compensation for the injury sustained.

4. Automobiles: Damages. Where a damaged automobile can be
repaired at reasonable cost and restored to substantially its
original condition, such cost is the proper measure of damages.
Where the automobile cannot be placed in substantially as good
condition as it was before the injury, the measure of damages
is the difference between its reasonable market value imme-
diately before and immediately after the accident.

Appeal from the district court for Hall County: Don-
.ALD H. WEAVER, Judge. Reversed and remanded.

John E. Dougherty, for appellant.
Wagoner & Grimminger, for appellee.

Heard before WHITE, C. J., CARTER, BOSLAUGH, BROWER,
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SmrtH, and McCown, JJ., and WESTERMARK, District
Judge.

BosLaugs, J.

This is an action for damages arising out of an auto-
mobile accident brought by Cornell S. Sober, as plain-
tiff, against Jacques S. Smith. The jury returned a
verdict for the plaintiff in the amount of $1,303.50. The
defendant’s motion for new trial was overruled and he
has appealed.

The accident happened at about 3:30 p.m., on January
5, 1963, on U. S. Highway No. 30 approximately 3%
miles west of Wood River, Nebraska. The highway at
this point is straight and level. The weather was clear
and the road was dry.

The defendant was driving a 1962 Pontiac station
wagon in a westerly direction. He had been to Grand
Island, Nebraska, and was taking five wooden storm
sash to the lumberyard at Shelton, Nebraska. Three
of the storm sash were being carried in the station
wagon. The other two had been placed on a baggage
carrier or baggage rack on the top of the station wagon.
The storm sash projected about 10 inches over the back
of the carrier. The sash were fastened to the rack
with twine which was slightly smaller than a lead pencil.

The plaintiff was driving a 1962 Buick automobile
in a westerly direction and was following the defendant’s
station wagon. The plaintiff first observed the defend-
ant’s station wagon between Alda and Wood River.
The station wagon was then about one-quarter of a
mile ahead of the plaintiff. When the plaintiff was
approximately 3%% miles west of Wood River he noticed
that there were storm sash on top of the station wagon
and that they were moving around. The plaintiff then
drove up to within 100 or 150 feet of the station wagon
and blinked his headlights to attract the attention of
- the defendant. At about this time the fastenings be-
came loose and the storm sash came off the station
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wagon. The plaintiff turned to the left to avoid one of
the windows, and the left front of his automobile col-
lided with the left rear of another automobile operated
by Carl Anderson which was proceeding in an easterly
direction. This action was brought to recover the
damages to the plaintiff’s automobile which resulted
from its collision with the Anderson automobile.

The plaintiff did not allege specific acts of negligence
but relied upon the doctrine of res ipsa loquitur. Where
the thing which causes injury is shown to be under the
control and management of the defendant and the acci-
dent is such as in the ordinary course of things does
not happen if those who have its management or control
use proper care, it affords reasonable evidence, in the
absence of an explanation by the defendant, that the
accident arose from want of proper care. Benedict v.
Eppley Hotel Co., 159 Neb. 23, 65 N. W. 2d 224.

The things which caused the injury in this case were
the storm sash. They were under the exclusive manage-
ment and control of the defendant. If the defendant
had exercised proper care, the storm sash would have
been fastened to the baggage carrier in such a manner
that they would not have come loose while the defen-
dant was driving upon the highway. The facts in
this case permit an inference of negligence on the
part of the defendant. The trial court was correct in
holding that the doctrine of res ipsa loquitur was appli-
cable in this case.

The defendant’s answer alleged that the plaintiff was
negligent in failing to maintain a proper lookout; in
failing to maintain proper control over his automobile;
in failing to keep a reasonable distance behind the
defendant’s station wagon when the plaintiff knew the
condition of the road and the cargo on the station
wagon; and in failing to give the Anderson automo-
bile the right-of-way.

The plaintiff testified that he was about a quarter of
a mile behind the defendant when he first saw the
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windows on top of the station wagon; that he could tell
they were glass and were moving around on top of the
car; that he drove up to within 100 or 150 feet of the
defendant’s car and blinked his lights; that the windows
came loose from the station wagon and came “sailing”
down the highway; that he swerved to the left to miss
one window; that he then saw the Anderson car approach-
ing from the west; and that he swerved back to the right
but his automobile collided with the Anderson car.

Although the trial court instructed the jury concern-
ing the doctrine of sudden emergency, no instruction was
given concerning the comparative negligence statute.
§ 25-1151, R. R. S. 1943. It is the duty of the trial court
to instruct the jury on the issues presented by the plead-
ings and evidence, whether requested to do so or not,
and a failure to do so constitutes prejudicial error. Carl-
son v. Chambers, 173 Neb. 166, 112 N. W. 2d 729.

We think it was a question for the jury in this case
whether the plaintiff was guilty of contributory negli-
gence. The jury should have been instructed concerning
the comparative negligence statute and its applicability
in this case. The failure to instruct in this regard re-
quires that the judgment be reversed and the cause re-
manded for a new trial.

The plaintiff alleged that the fair and reasonable
value of necessary repairs to his automobile amounted
to $400, and that in addition thereto the market value of
his automobile was depreciated in the amount of $700
as a result of the accident. The prayer was for judgment
in the amount of $1,100.

There was evidence, by way of stipulation, that the
fair and reasonable value of repairs necessary to restore
the plaintiff’s automobile to “substantially its original
condition” was $403.45.

The plaintiff, who is a used car dealer and has had
experience as a mechanic, testified that the reasonable
market value of his automobile before the accident was
between $3,000 and $3,100. The plaintiff was not al-
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lowed to testify as to the reasonable market value of
the automobile after the accident and before it had been
repaired. The plaintiff did testify, over objection, that
the reasonable market value of his automobile, after it
had been repaired and restored to “substantially the con-
dition it was prior to the accident” was $2,250. There
was other testimony that the value of the automobile
before the accident was $3,050 to $3,250 and $3,295.

The trial court instructed the jury that the measure
of damages for a vehicle which has been damaged and
is repairable but cannot be restored to its original con-
dition is such an amount as would reimburse the owner
for the fair and reasonable cost of repairing the vehicle
plus the difference between the fair and reasonable mar-
ket value of the vehicle after the repair and its fair and
reasonable market value before it was damaged. The
defendant contends that this instruction was erroneous
and that the plaintiff’s recovery should have been lim-
ited to the reasonable value of necessary repairs.

The measure of recovery in all civil actions in this
state is compensation for the injury sustained. Abel v.
Conover, 170 Neb. 926, 104 N. W. 2d 684. The basic
principle of the law of damages is that such compensa-
tion in money shall be allowed for the loss sustained as
will restore the loser to the same value of property status
as he occupied just preceding the loss. Davenport v.
Intermountain Ry. L. & P. Co., 108 Neb. 387, 187 N. W.
905.

The general rule which has been established by the
decisions of this court is that where a damaged automo-
bile can be repaired at reasonable cost and restored to
substantially its original condition, such cost is the proper
measure of damages. Where the automobile cannot be
placed in substantially as good condition as it was before
the injury, the measure of damages is the difference
between its reasonable market value immediately before
and immediately after the accident. Wylie v. Czapla,
168 Neb. 646, 97 N. W. 2d 255.
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Under the evidence in this case it was a question of
fact as to whether the plaintiff’s automobile could be
restored to substantially its original condition by repair.
Although there was evidence which tended to prove
that the repairs which had been made had restored it to
substantially its former condition, there was other evi-
dence to the effect that it had not and could not be re-
stored to its former condition. Under such circum-
stances it was a question for the jury as to which meas-
ure of damages was applicable and the jury should have
been instructed accordingly. -

The instruction which was given by the trial court
was based upon a rule which has been followed in a
number of other states. See, 6 Blashfield (Perm. Ed.),
Cyclopedia of Automobile Law and Practice, § 3415,
p. 52; 25 C. J. S., Damages, § 83b, p. 597; 8 Am. Jur. 2d,
Automobiles and Highway Traffic, § 1044, p. 605. The
rule recognizes that in many cases an award of damages
based upon the cost of repairs alone is inadequate.

We think that the better rule is the one which has been
stated in our previous decisions and which limits the
plaintiff’s recovery in a case such as this to the differ-
ence between the value of the automobile immediately
before and immediately after the injury. Such a rule
permits the plaintiff to be restored to the same value of
property status as he occupied just preceding the loss.

. It is unnecessary to consider the other assignments
of error.

The judgment of the district court is reversed and the
cause remanded for a new trial. o '

REVERSED AND REMANDED.
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IN RE FORMATION OF DRAINAGE DisTRICT NO. 5 OF DAWSON
CounTYy, NEBRASKA.
Hippie KUHLMAN ET AL., APPELLEES, V. FRED FOLKERS ET

AL., APPELLANTS.
136 N. W. 2d 364

Filed July 16, 1965. No. 35941.

1. Drains. The proceeding for the establishment of a drainage
district as a body corporate under Chapter 31, article 3, R. R. S.
1943, is purely statutory.

In a proceeding for the establishment of a drainage

district under Chapter 31, article 3, R. R. S. 1943, an objector

may properly show that his land will not be benefited by drain-
age as a basis for the noninclusion of his lands within the pro-
posed district.

The feasibility and route of a drainage ditch is an

engineering matter and is not an issue for consideration in the

organization of a drainage district under Chapter 31, article 3,

R. R. S. 1943.

Where the owner of lands included in a proposed drain-

age district seeks to have such lands excluded on the ground

that they will not be benefited, the burden of proof is on him
to satisfy the court that they will not be benefited.

The fact that it may be necessary for the owner of

property in a drainage district to incur expense to avail himself

of its benefits is not a valid objection to the inclusion of
the land in a drainage district.

In determining if lands will be benefited by drainage
as provided by Chapter 31, article 3, R. R. S. 1943, it is proper
to consider whatever will come to the land by drainage to make
it more valuable for tillage and more valuable in the general
market, the true and final test being what the influence of the
proposed improvement will be on the market value of the
property.

7. Waters: Drains. The diversion of seepage and floodwaters by
an irrigation canal built across a natural drain earries with it
no right on the part of lower landowners to insist on the con-
tinuance of such artificial condition in the absence of evidence
affording a basis for an equitable estoppel.

An upper riparian owner constructing and
maintaining an artificial structure diverting the flow of seep-
age and floodwaters for a purpose advantageous to it is not
obligated by mere lapse of time to maintain the structure and
the conditions produced thereby, although it incidentally bene-
fits lower landowners.
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An irrigation district under such circumstances
may discontinue the diversion of seepage and floodwaters at
any time by restoring them to their original course through
which they were wont to run in a state of nature.

10. Waters: Estoppel. An estoppel, which would operate as a bar
to the return of such waters to the original watercourse existing
in a state of nature, requires a change of condition such as the
construction of works or the expending of money in reliance on
the permanence of the diversion.

Appeal from the district court for Dawson County:
H. EmErsoN KokJER, Judge. Affirmed.

William S. Padley, for appellants.
Smith Brothers, for appellees.

Heard before WHizE, C. J., CARTER, BOSLAUGH, BROWER,
SmitH, and McCown, JJ., and WESTERMARK, District
Judge.

CARTER, J.

This is a proceeding commenced under the provisions
of Chapter 31, article 3, R. R. S. 1943, for the organiza-
tion of Drainage District No. 5 of Dawson County, Ne-
braska. Objections were filed to the organization of
the district by certain landowners. A trial was had on
the application and the objections thereto. The trial
court found against the objectors, the proposed drainage
district was declared organized as a public corporation,
and it was adjudicated that all the real estate described
in the application, except one tract that was voluntarily
removed, was properly in the district and would be
benefited by the proposed improvement. The objec-
tors have appealed.

The drainage district as organized by the trial court
contains 1,133.4 acres of land. The proponents are the
owners of 631.8 acres. The objectors are the owners
of 501.6 acres. The district contains more than 160
acres of wet or overflowed land, as the statute requires,
and there is no issue as to that fact. It is the contention
of the objectors that they will not be benefited by the
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improvement and should not be included within the
boundaries of the district, and that the purpose and in-
tent of the statute is not met for the reason that the
true purpose of the district’s organization is to require
objectors to receive and drain away waters which are
the legal responsibility of others and for which they
ought not to be required to pay. ’

The proceeding for establishment of a drainage dis-
trict as a public corporation under Chapter 31, article
3, R. R. S. 1943, is purely statutory. Objectors to the
organization must be excluded from the district if their
lands will not be benefited by the improvement. The
feasibility and route of the drainage ditch is an engineer-
ing problem and is not a matter to be determined in a
proceeding for the establishment of the district. If lands
within the district will be benefited by the improve-
ment, they are proper to be included within the dis-
trict. The amount or degree of the benefit is not material
in a proceeding to establish the district since the amount
and degree of benefit is an issue only in the assessment
of benefits. Petersen v. Thurston, 157 Neb. 833, 62 N.
W. 2d 68. Swamp or overflowed lands within the mean-
ing of the statute apply to lands which from excessive
rainfall or other causes retain at some seasons of the
year excessive water which damages and renders them
unfit for cultivation or profitable wuse. Petersen v.
Thurston, 161 Neb. 758, 74 N. W. 2d 528.

The evidence in the case shows the land and water
table elevations at 25 stations shown on the plat in-
cluded in this opinion and appearing on the following
page. It will be observed that the ground water table is
high in the north part of the proposed district and along
the course of the proposed drainage ditch. At the time
of the trial a drainage ditch 6 feet in depth was con-
templated, although it would be deeper where land
elevations require it to maintain the flow line of the ditch.
The fall of the ditch from the north end at station 2 to
the south end at station 23 is approximately 10 feet:
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The fall from station 23 to the river is 5 feet, which is
deemed adequate. Some contention is advanced that the
6-foot ditch is not adequate and that a ditch of 8 or 9 feet
in depth would be much more efficient. The expert
testimony is that a ditch of the latter depth would not
provide adequate fall to the river at the proposed out-
let and would require the turning of the drainage ditch
to the southeast, if it could be done at all, to secure ade-
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quate fall if the ditch is built at a lower depth. These
questions involve engineering problems with which this
court cannot concern itself in this proceeding. The en-
gineer for the objectors testified to the probable ineffi-
ciency of the 6-foot ditch but concedes that drainage in
the area is needed.

The evidence sustains a finding that the high-water
table in the area has brought harmful salts and alkali to
the surface of the ground and caused an infestation of
salt and sedge grasses of little value. This has resulted
in the loss of the more valuable native grasses which
would be brought back by the drainage of the area.
There is evidence that the lands, if drained, would
produce other crops in abundance and greatly increase
their market value. Some contention is advanced that
the drainage ditch would be of little benefit to areas
where the water table is lower than the flow line of the
drainage ditch such as is found at stations 9, 15, 18, and
25. The evidence is, however, that such areas would
be benefited by the construction of the drainage ditch.
The extent of the benefits is a matter to be considered
in the assessment of the benefits and is not material in
the present case.

The evidence shows that the lands of Hayes, Bartlett,
Sitorius, H. Folkers, and Kloepping are subject to flood-
ing and will be relieved by the drainage ditch. The other
lands are boggy and at times have standing water on
them, or in nearby road ditches.

It is argued by some of the objectors that the high
water table subirrigates their lands and that they are con-
tent with them as they are. This is not, however, a
controlling factor. The question is whether or not the
land would be benefited by the drainage of their lands.
One whose lands are benefited is not permitted to ex-
clude himself from the district merely because he pre-
fers to keep it in its present condition and thereby gain
the benefit of the improvement without cost.

The evidence shows that the drainage of the water-
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logged lands would not of itself increase the benefits
to a maximum. To accomplish such a result it would
be necessary for the landowner to level his land and
apply irrigation water to it to remove the salts and
alkali in a minimum period of time. Objectors argue
that the burden of such costs, in addition to the assess-
ments for the construction of the drainage ditch, should
be considered in determining if their lands are benefited
by the improvement. In 17A Am. Jur., Drains and
Sewers, § 18, p. 453, it is said: “The mere fact, moreover,
that it may be necessary for the owner of property to
incur expense in order to avail himself of the benefits
or services afforded by the improvement is not a valid
objection to the inclusion of such property in an im-
provement district, upon the theory that he would there-
by be deprived of his property without due process of
law, or denied the equal protection of the laws, in vio-
lation of constitutional guaranties.” See, also, Valley
Farms Co. v. Westchester County, 261 U. S. 155, 43 S.
Ct. 261, 67 L. Ed. 585.

The burden of proof is on an objector to show that
his lands will not be benefited by the proposed improve-
ment in order to have his land excluded from the drain-
age district. Petersen v. Thurston, 157 Neb. 833, 62 N.
W. 2d 68. We think the evidence as to the lands bene-
fited preponderates in favor of the proponents. The
trial court after hearing the evidence and inspecting the
lands in the proposed district concluded that the objec-
tors had failed to prove that their lands would not be
benefited by the improvement. We think the trial court
correctly determined that the lands in the proposed
district would be benefited by drainage.

It is contended by the objectors that an upper riparian
landowner has no right to obstruct or change a water-
course and at a much later date be authorized to divert
water back to the original watercourse upon the owners
of the lower riparian lands. In determining this issue
it is necessary to consider the general nature of the
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area and the sources of the seepage and floodwaters
which contribute to or cause the conditions existing in
and on the lands contained in the proposed district. It
is asserted by the objectors that their lands should not
be burdened with these seepage and floodwaters and that
the organization of the district and the construction of
the drainage ditch is an attempt to impose the cost of
drainage upon them when the legal liability therefor is
upon others.

The evidence shows that the proposed drainage ditch
lies in the lower end of a natural drain which extends
from the Platte River in a northwesterly direction for
a distance of 14 or 15 miles north of the city of Goth-
enburg. For convenience we shall refer to this natural
drainway as Anderson Creek, as do some of the witnesses.
There is no evidence that Anderson Creek is a live stream,
although it picks up seepage and floodwaters in a rather
extensive watershed. In 1895 the Cozad Irrigation Canal
was constructed across Anderson Creek at what is now
the north boundary of the proposed drainage district
as shown on the plat. The land to the north of the
Cozad Irrigation Canal is higher than the canal, with
the result the seepage and floodwaters flow into the
canal over or through its north bank.

The evidence is that when the Cozad Irrigation Canal
was carrying irrigation waters, seepage and floodwaters
from the north flowed into and overtaxed the capacity
of the canal. To prevent these excess waters from going
east in the canal to the damage of the irrigation canal
company, a check was placed in the canal immediately
north of the northeast corner of Section 19. This had
the effect of turning the excess waters to the west
where they were discharged to the south through a spill-
way about 2 miles distant in Section 13.

The water coming down Anderson Creek from the
north has increased as drainage and road ditches have
been straightened, farm lands leveled, and irrigation
developed until the Cozad Irrigation Canal could no
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longer handle these waters as before. From time to time
the south bank of the canal was overflowed causing
the flooding of lands in the proposed drainage district.
Seepage from the lands to the north and the Cozad
Irrigation Canal, together with natural rain and snow-
fall, found their way into the proposed drainage district
and contributed to the raising of ground water levels and
the wet swampy conditions there existing. It is pro-
posed that with the construction of the drainage ditch
the seepage and floodwaters from the watershed of
Anderson Creek lying northwest of the Cozad Irrigation
Canal shall be permitted to pass through the canal into
the proposed drainage ditch. The Cozad Irrigation Com-
pany has agreed to provide the spillway for this pur-
pose and to place the regulating controls in.the hands
"of the board of directors of Drainage District No. 5 of
Dawson County. In addition thereto the Cozad Irriga-
tion Company agrees to pay its share of the benefits in
the construction of the drainage ditch. The objectors
contend, however, that the seepage and floodwaters com-
ing from the north of the Cozad Irrigation Canal are the
sole responsibility of the Cozad Irrigation Company and
that it is without legal authority to discharge such waters
into the proposed drainage ditch.

There is no evidence in this record that the Cozad
Irrigation Company has made any use of the seepage
and floodwaters from the north. The evidence is that
such waters create a drainage problem which has been
a constant concern for the last 60 or 70 years. The
Cozad Irrigation Company has refrained from discharg-
ing these waters into the part of the natural drain
south of its canal because of the damage it would do to
lands in that area. It is not here claimed that irrigation
waters flowing in the canal are or will be discharged
into the proposed drainage ditch since the flow of water
in the irrigation canal is controlled at a point four miles
west of the proposed drainage district. The problem is,
therefore, solely a matter of providing an outlet to the
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river for seepage and floodwaters coming down the An-
derson Creek watershed area.

We think the seepage and floodwaters from the north
are not waters belonging to, or to be controlled by, the
Cozad Irrigation Company as the objectors contend.
This is so even if the Cozad Irrigation Company has
diverted these waters for a long period of time for the
purpose of providing an expedient method of getting
these waters to the Platte River with minimum damage
to lower lands in the course of natural drainage.

An upper riparian owner, constructing and maintain-
ing an artificial structure in a natural drain affecting
the flow of seepage and floodwaters for temporary pur-
poses advantageous to it, is not ordinarily obligated by
mere lapse of time to maintain the structure or the
conditions produced by it, even though it incidentally
benefits lower landowners.

In the instant case, if the Cozad Irrigation Canal had
not been built, or if a siphon had been built under it
in the course of natural drainage, the lower landowners
could have no possible cause for complaint. The argu-
ment of objectors is that the construction of the irriga-
tion canal permanently changed the watercourse and
that they had a right to rely upon the change. This
argument has no merit in the absence of facts support-
ing an equitable estoppel.

In the case of Mitchell Drainage Dist. v. Farmers Irr.
Dist., 127 Neb. 484, 256 N. W. 15, the factual situation
was very similar to the facts in this case. There the
Farmers Irrigation District built its irrigation canal
across Wet Spottedtail Draw. For many years the
Farmers Irrigation District received the waters from Wet
Spottedtail Draw and used them as irrigation water.
When the waters of Wet Spottedtail Draw increased
because of increased seepage and floodwaters, the Farm-
ers Irrigation District discharged such waters into the
drainage ditch of the Mitchell Drainage District in the
natural watercourse lying below the Farmers Irrigation
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District Canal. The Mitchell Drainage District sought
to enjoin the discharge of the waters of Wet Spottedtail
Draw into the natural watercourse on the theory that
the Farmers Irrigation District had appropriated the new
waters and changed their natural course over a long
period of time and that it could not subsequently return
them to the natural drain. In denying the injunction,
this court said: “While there are many cases where
rights accrue to the servient estate on account of ac-
quiescence or estoppel, the mere intercepting of the
waters by defendant irrigation district would not and
could not give the plaintiff drainage district any rights.
The use of it was for the benefit of defendant irrigation
company. Through use of such waters for ten years
or more the irrigation company might obtain the right
to continue to use them. This would give no correspond-
ing or reciprocal rights to the drainage district to re-
quire the irrigation district to continue to use or care
for the waters unless the defendant became estopped,
and the only estoppel suggested in this case is the
alleged fact that the drainage district was established
and its money expended to defendant’s knowledge under
the belief induced by defendant that the drainage dis-
trict would never be asked or required to take care of
these waters. Plaintiff to acquire any rights would
have to show that it improved its property with ref-
erence to the diversion and in reliance on a continuance
thereof, which it had no right to do in view of the
needle-gate and spillway. The water in Wet Spotted-
tail Draw progressively increased; plaintiff made no
showing that defendant constructed its drainage ditches
different or expended more money relying on the diver-
sion, and in view of the spillway and needle-gate it
had no right to so rely. Furthermore, plaintiff never
had the right to use these seepage or waste waters
and therefore the use of them by defendant was not
adverse. See Lambeye v. Garcia, 18 Ariz. 178, wherein
it is held: ‘The authorities hold that, while the water
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so denominated as waste water may be used after it
escapes, no permanent right can be acquired to have
the discharge kept up, either by appropriation, or a
right by prescription, estoppel or acquiescence in its
use while it is escaping, and that, too, even though
expensive ditches or works were constructed for the
purpose of utilizing such waste water, unless some
other element enters into the condition of affairs, other
than the mere use of the water.’ ” See, also, 56 Am.
Jur., Waters, § 244, p. 701; Drainage Dist. No. 2 v. City
of Everett, 171 Wash. 471, 18 P. 2d 53, 88 A. L. R. 123.
There is no evidence in this case that the waters from
north of the irrigation canal, and which flowed into
it, were appropriated for the use of the irrigation
canal company. It shows that the diversion was for
the sole- purpose of facilitating their drainage to the
Platte River without damage to lower landowners.
The lower landowners, including these objectors, did
nothing in reliance on -the diversion of these seepage
and floodwaters. They neither constructed any struc-
tures nor expended any money in reliance on the con-
tinued diversion of these waters. There is no evidence
in the record to support any theory of an equitable
estoppel that would deprive the irrigation canal com-
pany of its right to permit the flow of these waters
through or under. its canal into the natural watercourse.
We think that the seepage and floodwaters arising in
the Anderson Creek watershed which flow into the
Cozad Irrigation Canal may be properly discharged
into the natural drain where they were wont to flow in
a state of nature, there being no basis for an equitable
estoppel to prevent the canal company from so doing.-
-"We find that®each assignment of error asserted by
the objectors is without merit for the reasons herein
stated. The. Judgment of the district court is correct
and it 1s afflrmed :
A oo AFFIRMEDL
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THE WHITE MoTor COMPANY, A CORPORATION, APPELLEE;

"v. RoLAND REYNOLDS, APPELLANT. _
136 N. W. 2d 437 SN

Filed July 16, 1965. No. 35945

1. 'Appeal and Error. In the absence of 'a bill of exceptlons 1t is
presumed that the issues of fact presented by the pleadmg's are
established by the evidence and the only issue ‘that is considered

on appeal is -the sufficiency of the pleadings to sustain the
judgment. . - —_—

2. Usury: Statutes. There is no vested right in a usury law and it
may be repealed or changed so as to affect causes of action and

: defenses in pending suits.

3.. Contiiuances. A motion for continuance is addressed to the
sound discretion of the court, and in the absence of a showing

. of an abuse of diseretion, the. ruling on the motlon will not be
: dlsturbed

Appeal from the district court for "Rock - County'
WILLIAM C. SmrrH, JR., Judge. Affirmed.
