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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1960

STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR

ASSOCIATION, RELATOR, V. JOHN P. JENSEN, RESPONDENT v
' 105 N. W. 2d 459

Filed October 14, 1960. No. 34487.

.

. Continuances. An application for continuance is addressed to
" the sound discretion of the court, and the ruling thereon will
not be disturbed in the absence of a clear abuse of discretion.
Trial: Judgments. Where there is a material, genuine issue of
fact to be determined, a motion for summary Judgment is
“properly overruled.
Attorney and Client. A disciplinary proceeding is not'a law-
suit with formalities of pleading, nor can technicalities’be in-
voked to defeat the charges where undisputed facts show conduct
which is ethically wrong.

Disbarment proceedings are essentially civil and not

eriminal in character and the recognized rules governing c1v11

practice are applicable thereto.

In a proceeding for the disbarment of an attorney at

law the presumption of innocence applies, and the culpability

of the person charged must be established by a clear preponder-

ance of the evidence. That is, the court should be satisfied to a

reasonable certainty that the charges are true.

. The oath taken by a lawyer, as required by statute,
" requires him to faithfully discharge his duties; uphold and
obey the Constitution and laws of this state; observe estab-
lished standards and codes of professional ethics -and honor;
maintain the respect due to courts of justice; and abstain
from all offensive practices which cast reproach on the courts
and the bar.

1)
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10.

11.

12,

13.

14.

15.

16.

A lawyer owes his first duty to the court. He assumed
his obligations toward it before he ever had a client. He
cannot serve two masters, and the one he has undertaken to
serve primarily is the court.

A duty rests on the courts to maintain the integrity
of the legal profession by disbarring or suspending attorneys
who indulge in practices designed to bring the courts or the
profession into disrepute, or to perpetrate a fraud on the
courts, or to corrupt and defeat the administration of justice.
In granting a license to practice law it is on the
implied understanding that the party receiving it shall in all
things demean himself in a proper manner, and abstain from
such practices as cannot fail to bring discredit upon himself,
the profession, and the courts.

The ethical standards relating to the practice of law
in this state are the Canons of Professional Ethics of the
American Bar Association which have been adopted by the Su-
preme Court of this state and those which may from time to
time be approved by the Supreme Court of this state.

Any conduct on the part of an attorney evidencing his
unfitness for the confidence and trust which attend the rela-
tionship of attorney and client or which is unworthy of public
confidence constitutes a ground for suspension or disbarment.
Violation of codes of ethics or any conduct on the
part of an attorney in his professional capacity which tends
to bring reproach on the legal profession constitutes ground
for suspension or dishbarment.

The purpose of a disbarment proceeding is not so
much to punish the attorney as it is to determine in the
public interest whether he should be permitted to practice law.
Appeal and Error. Actions in equity, on appeal to this court,
are triable de novo, subject, however, to the rule that when evi-
dence on material questions of fact is in irreconcilable conflict,
this court will, in determining the weight of the evidence, con-
sider the fact that the trial court observed the witnesses and
their manner of testifying, and must have adopted one version
of the facts rather than the opposite.

Attorney and Client. In a disciplinary action against an attor-
ney the referee is charged with the duty to determine the
truth, and has the right to question witnesses on both sides
of the litigation to reach a determination as to the true facts,
and by doing so such referee has not committed error.
Attorney and Client: Divorce. Generally, a contract executed
before decree is rendered for payment of attorney’s fees in a
divorce action contingent upon the amount of alimony to be
subsequently obtained upon the award of a divorce is void as
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17.

18.

19.

20.

21.

22.

23.

against public policy, since because of the lawyer’s personal
interest in the litigation it tends to prevent a reconciliation
between the parties and destroy the family relationship.
Attorney and Client. The conduct of the lawyer before the
court and with other lawyers should be characterized by candor
and fairness.

Witnesses. As a general rule, a party calling a witness vouches
for his credibility and is ordinarily bound by any evidence he
gives which is not contradicted or shown to be unreliable by
evidence which would justify the trier of facts in arriving at a
different conclusion.

While the plaintiff who calls defendant as a witness
cannot impeach his character for veracity generally, the plaintiff
may show that the whole or any part of what defendant has
sworn to is untrue either by his own examination and the
improbability of his story or by other contradictory evidence
material to the case.

Equity. Laches is an equitable doctrine and it does not result
from the mere passage of time.

Attorney and Client: Equity. Lapse of time since the acts on
which a disciplinary proceeding is based is generally not avail-
able to the respondent as a defense.

Constitutional Law. The term “due process of law” has been
often defined as such an exertion of the powers of government
as are sanctioned by the settled maxims of the law and under
such safeguards for the protection of individual rights as those
safeguards prescribed for the class of cases to which the one
in question belongs, and is satisfied by a proceeding applicable to
the subject matter and conformable to such general rules as
affect all persons alike.

Due process of law may be said to be satisfied when-
ever an opportunity is offered to invoke the equal protection of
the law by judicial proceedings appropriate for the purpose
and adequate to secure the end and object sought to be attained.
Courts: Attorney and Client. Each state has complete control
over the remedy which it offers to suitors in its courts. The bar
committees are clothed by rule with the power to make investi-
gations and to hold hearings in order to determine whether the
facts are supported by credible evidence and whether or not such
facts are sufficient to warrant the institution of a proceeding to
discipline or disbar an attorney.

Original action. Judgment of suspension.

Clarence S. Beck, Attorney General, and Gerald S.

Vitamuvas, for relator.
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Joseph T. Votava, Paine & Paine, and John P. Jensen,
for respondent.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAuGH, JJ.

MESsSMORE, J.

This is an original disciplinary proceeding brought
in the name of the State of Nebraska on the relation
of the Nebraska State Bar Association, relator, against
John P. Jensen, a lawyer duly admitted and licensed
to practice his profession in this state. On the filing
of the complaint the matter was duly referred to a
referee for hearing, report, and recommendation. Hear-
ing was had, report made, and the referee found the
respondent guilty of unethical and unprofessional con-
duct. The referee made no special recommendation,
but left the matter of discipline to this court. Excep-
tions were taken by the respondent to both the referee’s
findings of fact and the recommendation.

The duty rests on this court to maintain the integrity
of the legal profession by disciplining lawyers who in-
dulge in practices designed to bring the courts or the
profession into disrepute, or to perpetrate fraud on
the courts, or to corrupt and defeat the administration
of justice. We necessarily review the evidence ad-
duced in such proceedings de novo to determine if
discipline should be imposed, and, if it should, the ex-
tent thereof. See State ex rel. Nebraska State Bar
Assn. v. Fisher, 170 Neb. 483, 103 N. W. 2d 325.

Prior to setting forth certain principles which are
applicable in disciplinary proceedings, we make refer-
ence to certain motions and stipulations filed in this
court which motions this court has not ruled upon or
disposed of.

On December 24, 1958, there was filed in this court
a stipulation wherein the parties, pursuant to an oral
agreement made December 5, 1958, and concurred in
by the referee, agreed that this cause be set for hear-
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ing before the referee on April 20, 1959.

On January 17, 1959, the parties stipulated that all
of the evidence taken before the Committee on In-
quiry on July 18, and August 6, 1957, all of the evi-
dence offered at the hearing before the Advisory Com-
mittee on May 23, 1958, and all depositions taken by
either party since these proceedings were filed in this
court might be offered and received in evidence the
same as if said witnesses were present in court and
testified, all subject to the objections as to relevancy,
competency, and materiality.

On March 23, 1959, by stipulation of the parties,
it was agreed that the relator’s objections to the re-
spondent’s request for admissions, and relator’s objec-
tions to respondent’s request for interrogatories pre-
viously filed in the office of the Clerk of the Supreme
Court March 11, 1959, and noticed before this court
for hearing on April 6, 1959, might be submitted to
the referee for hearing and determination instead of
to this court, at such time and place as the referee
might determine or designate.

On February 28, 1959, the respondent served request
for interrogatories and request for admissions on coun-
sel for the relator. The requests for interrogatories
and admissions were of great length and contained cer-
tain subparts. The relator made response to some of
the requests, a part of which were denied for the rea-
sons stated therein, and the balance were objected to.
Such objections were sustained by the referee on April
10, 1959.

"On April 17, 1959, respondent filed a motion in this
court that this court enter an order holding that the
responses of the relator, in legal effect, constituted ad-
missions by the relator of the requests of the respondent
and might be relied upon by the respondent as ad-
missions of the relator.

On April 17, 1959, the respondent filed a motion
requesting this court to review the order of the referee
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as to objections to request for interrogatories and re-
quest for admissions, and to rule on the question as
to whether or not the respondent was entitled to dis-
covery by request for admissions to interrogatories as
provided for in sections 25-1267.37 to 25-1267.39, R. R. S.
1943. The above motions were noted for hearing be-
fore this court and were not ruled on for the reason
that the matters contained therein were referred to and
were before the referee for determination.

Under the circumstances, the motions of the respond-
ent filed in this court on April 17, 1959, were not
timely filed and are hereby overruled.

The requests for admissions, which were objected
to, were responded to by the relator in good faith as
contemplated by section 25-1267.41, R. R. S. 1943. The
denied parts were honestly set forth and the reasons
given why the relator could not truthfully admit or
deny the matter in compliance with subdivision (1)
of said section. The trial before the referee proceeded
on the theory that such responses were adequate, and
evidence was introduced for and against the matters
the respondent now seeks to have conclusively estab-
lished. The respondent’s objections should have been
directed to the referee.

In the light of the foregoing, we find that the re-
spondent was in no way prejudiced.

On April 17, 1959, the respondent filed a motion in
this court for summary judgment. The respondent
also moved for a continuance before the referee of
this matter until such time as a motion for summary
judgment had been ruled upon and until such time as
a number of other motions also filed in this court had
been ruled upon, and for other reasons not necessary
to mention. This motion was overruled.

An application for continuance is addressed to the
sound discretion of the court, and the ruling thereon
will not be disturbed in the absence of a clear abuse
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of discretion. Stratton v. Dole, 45 Neb. 472, 63 N. W.
875.

The referee being an arm of the court, his actions
providing for and holding a hearing are controlled by
the rules relating to such proceedings in a court. The
referee therefore did not err in denying a continuance.

With reference to the motion for summary judg-
ment, respondent states that there have been no coun-
ter showings filed by the relator, therefore it must be
presumed that the showings attached to the motion
for summary judgment have been accepted as correct
by the relator. This motion was not ruled on by this
court for the reason that the whole matter had been
referred to the referee.

Section 25-1332, R. R. S. 1943, provides in part: “The
adverse party prior to the day of hearing may serve
opposing affidavits. The judgment sought shall be ren-
dered forthwith if the pleadings, depositions, and ad-
missions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judg-
ment as a matter of law.”

The complaint, the answer thereto, and the reply
clearly show that there is a genuine issue of fact to
be determined in the instant case, as well as other
matters appearing in the transcript relating thereto.
The motion for summary judgment is overruled. See
Rehn v. Bingaman, 157 Neb. 467, 59 N. W. 2d 614.

On July 3, 1958, the respondent filed a motion in
this court that the charges made against him were in-
definite and uncertain, and moved that the relator be
required to make the complaint more definite and
certain. The primary objection to the complaint was
that there was a failure to set forth which specific
canons of professional ethics the respondent violated,
and to set forth what standard of professional con-
duct, rules or regulations, statutes and laws were vio-
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lated by the respondent. On September 26, 1958, this
court overruled the above motion.

Revised Rules of the Supreme Court, Part III, Dis-
ciplinary Proceedings, Rule 3, provides in part: “Pro-
ceedings shall be initiated by the relator filing a veri-
fied complaint setting forth the grounds thereof with
" reasonable definiteness.”

In the case of In re Becker, 16 Ill. 2d 488, 158 N. E.
2d 753, it was held: “A disciplinary proceeding is
not a lawsuit with formalities of pleading, nor can
technicalities be invoked to defeat the charges where
undisputed facts show conduct which is ethically wrong,
* % 22 See, also, 7 C. J. S., Attorney and Client, §
31, p. 775.

There is no doubt but that the respondent knew the
charge or charges he was defending against. We find
no merit in the respondent’s contention.

Considering the respondent’s contentions, we set forth
certain principles which are applicable in disciplinary
proceedings.

“Disbarment proceedings are essentially civil and not
criminal in character and the recognized rules govern-
ing civil practice are applicable thereto.” State ex
rel. Nebraska State Bar Assn. v. Fisher, supra.

In a proceeding for the disbarment of an attorney
at law the presumption of innocence applies, and the
culpability of the person charged must be established
by a clear preponderance of the evidence. See State
ex rel. Nebraska State Bar Assn. v. Pinkett, 157 Neb.
509, 60 N. W. 2d 641. That is, the court should be
satisfied to a reasonable certainty that the charges are
true. See, Revised Rules of the Supreme Court, Part
III, Disciplinary Proceedings, Rule 1; State ex rel.
Nebraska State Bar Assn. v. Price, 144 Neb. 542, 13
N. W. 2d 714; State ex rel. Nebraska State Bar Assn.
v. Gudmundsen, 145 Neb. 324, 16 N. W. 2d 474.

The oath taken by a lawyer, as required by section
7-104, R. R. S. 1943, requires him to faithfully discharge
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his duties; uphold and obey the Constitution and laws
of this state; observe established standards and codes of
professional ethics and honor; maintain the respect due
to courts of justice; and abstain from all offensive prac-
tices which cast reproach on the courts and the bar.
A lawyer owes his first duty to the court. He assumed
his obligations toward it before he ever had a client.
He cannot serve two masters, and the one he has un-
dertaken to serve primarily is the court. See State
ex rel. Nebraska State Bar Assn. v. Palmer, 160 Neb.
786, 71 N. W. 2d 491.

A duty rests on the courts to maintain the integrity
of the legal profession by disbarring or suspending
attorneys who indulge in practices designed to bring
the courts or the profession into disrepute, or to perpe-
trate a fraud on the courts, or to corrupt and defeat
the administration of justice. See State ex rel. Nebraska
State Bar Assn. v. Niklaus, 149 Neb. 859, 33 N. W.
2d 145.

In granting a license to practice law it is on the
implied understanding that the party receiving it shall
in all things demean himself in a proper manner, and
abstain from such practices as cannot fail to bring dis-
credit upon himself, the profession, and the courts.
See State ex rel. Sorensen v. Scoville, 123 Neb. 457,
243 N. W. 269.

The ethical standards relating to the practice of law
in this state are the Canons of Professional Ethics of
the American Bar Association which have been adopted
by the Supreme Court of this state and those which
may from time to time be approved by the Supreme
Court of this state. State ex rel. Nebraska State Bar
Assn, v. Wiebusch, 153 Neb. 583, 45 N. W. 2d 583.

Any conduct on the part of an attorney evidencing
his unfitness for the confidence and trust which attend
the relationship of attorney and client or which is un-
worthy of public confidence constitutes a ground for
suspension or disbarment. State ex rel. Nebraska State
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Bar Assn. v. Richards, 165 Neb. 80, 84 N. W. 2d 136.

Violation of codes of ethics or any conduct on the
part of an attorney in his professional capacity which
tends to bring reproach on the legal profession consti-
tutes ground for suspension or disbarment. State ex
rel. Nebraska State Bar Assn. v. Richards, supra.

The purpose of a disbarment proceeding is not so
much to punish the attorney as it is to determine in
the public interest whether he should be permitted
to practice law. State ex rel. Nebraska State Bar Assn.
v. Wiebusch, supra.

While this case is for trial de novo in this court,
we recognize the rule that the referee heard and saw
the witnesses as they testified. He had a better op-
portunity to appraise the credibility of the witnesses
than does this court. While this court tries appeals in
equity de novo, we must necessarily consider the find-
ings of the referee on matters that are in irreconcilable
conflict. Jensen v. Manthe, 168 Neb. 361, 95 N. W.
2d 699; Dunbier v. Rafert, 170 Neb. 570, 103 N. W.
2d 814.

The respondent complains that the referee unduly
interrogated witnesses, and indicates that in interro-
gating the witnesses the referee did so unfairly and
not impartially.

There is no impropriety in a trial court interrogating
witnesses regarding a fact under investigation, when
the tendency is only to develop the truth, and is calcu-
lated in nowise to influence the jury, save as the testi-
mony will assist it to arrive at a correct conclusion on
the questions of facts in issue. Coyle v. Stopak, 165
Neb. 594, 86 N. W. 2d 758.

In this action the referee is the trier of facts. The
referee is charged with the duty to determine the truth
and has the right to question witnesses on both sides of
the litigation, which he did. We find no error in the
referee’s action in such respect. In any event, all the
evidence before the referee is before this court to review.
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This action charges the respondent with unethical and
unprofessional conduct in five separate matters. The
answer is of extensive length and comprises a recital
of facts in each charge to considerable extent. How-
ever, the answer to each charge may be considered as
a denial of unethical or unprofessional conduct on the
part of the respondent. The reply of the relator con-
tains certain admissions of fact as pleaded in the re-
spondent’s answer and denies other facts appearing
therein.

The record in this case is rather voluminous. With-
out repeating all the details and testimony of this
lengthy record, we think the following résumé of cer-
tain salient, significant facts is sufficient to illustrate and
substantiate our decision in this matter. .

Paragraph V of the complaint charged the respondent
with unethical and unprofessional conduct for failure
to deliver the last will and testament executed by Lydia
F. Evans and left by her in the respondent’s possession
after she had made repeated requests of him to de-
liver to her her last will and codicil attached thereto.
The record shows that the respondent first became ac-
quainted with Lydia F. Evans when he drew a will
for her in April 1948. There was a petition for the ap-
pointment of a guardian filed in the county court of
Buffalo County by her son Franklin F. Evans. An
answer was filed to this petition on April 26, 1948.
This guardianship proceeding was dismissed. The re-
spondent transacted other legal business for Lydia F.
Evans on occasions. Later, Liydia F. Evans obtained
the will executed by her in April 1948, and destroyed
it. Mrs. Evans had three children living, Martha Priebe,
Galen Evans, and Franklin F. Evans, and three nephews
living, Samuel M. Forney, Maurice May, and John
May. Samuel M. Forney was an ordained minister of
the Church of the Brethern, the same church Mrs.
Evans attended. In January 1951, Samuel M. Forney
made an appointment for his aunt, Lydia F. Evans, to
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go the office of the respondent to make a will. For-
ney and the respondent picked her up in the respondent’s
car. Lydia F. Evans executed a last will and testa-
ment on January 22, 1951, and nominated the respond-
ent as executor, giving him full power, at his discre-
tion, to sell at public or private sale any real or personal
property without order of the court, and to settle, com-
promise, or to adjust all claims, charges, and debts
in favor of or against the estate. On February 8, 1951,
Lydia F. Evans had the respondent make a codicil to
her will. The respondent testified that at the time
Lydia F. Evans executed the will of January 22, 1951,
he wanted to know his specific instructions with refer-
ence to the will; that he did not want to be involved
in a situation where anybody could come to his office
and get the will; and that Lydia F. Evans’ instructions
to him were as follows: “Mr. Jensen, this I think is
the last will that I will ever make. This will is to be
kept by you. You are not to give it to anyone. I
will not send anyone for it. And if I come up here
with anyone, you are not to give it either to them
or to me.” It appears that the wills executed by Lydia
F. Evans in 1948 and 1951 were quite similar. Both
wills made provisions for charitable bequests to the
church and church-related beneficiaries. Lydia F. Evans’
nephew, Samuel M. Forney, was the residuary legatee
under the will made January 22, 1951.

On or about January 27, 1951, Franklin F. Evans
saw his mother, Lydia F. Evans, going to the respond-
ent’s office, so he followed her to the office. Mrs.
Evans requested her will, but the lady at the desk
told Mrs. Evans she could not give the will to her.
Thereafter Franklin and his mother left the respondent’s
office. At another time, about a week or so later,
Franklin F. Evans again saw his mother going to re-
spondent’s office, and he again followed her to the
office. Mrs. Evans was talking to the respondent’s law
partner, and Franklin heard her ask for the will. She
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received a copy of the will, and Mrs. Evans stated that
she wanted the signed copy, but respondent’s partner
would not give her the original will.

On June 4, 1951, Lydia F. Evans filed a petition in
the county court of Buffalo County alleging that she
was 82 years of age and, by reason of age and health,
she was unable to handle all her business affairs, to wit,
the management of her property and the collection of
rents, without a conservator to advise her and act for
her in such matters, and alleged that her son Franklin
F. Evans was a suitable person to act as such con-
servator. She was represented in such proceedings by
the respondent and attorney Worlock. Franklin served
as conservator of the estate of Lydia F. Evans until
May 20, 1952, when, at her request, the conservator-
ship was terminated. On December 3, 1952, Worlock
mailed the respondent a check for $150 as his part of the
attorneys’ fees collected in the conservatorship proceed-
ings. There is no question but that the respondent
knew and had notice of such proceedings and the man-
ner in which the same were handled and concluded.

Franklin F. Evans testified that on September 14,
1951, he and his mother went to the respondent’s office,
and when they arrived at said office his mother said
she wanted her will. The respondent shouted: “You’re
not fit to make another will,” and he would not give up
the will. He further said that he had the interests of
other people to protect who were beneficiaries under
the will; and that he could not give the will up without
a court order. The respondent denied that he ever
stated that he would not deliver the will because he had
to protect the interests of other people who were bene-
ficiaries under the will.

It appears that on September 14, 1951, both Franklin
F. Evans and his mother asked the respondent for Mrs.
Evans’ will. The respondent testified that on September
14, 1951, when Franklin and Lydia F. Evans were in his
office, Franklin was angry and wanted the respondent
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to produce the will immediately and give it to his mother.
Franklin said that she wanted it turned over to him.
The respondent told Franklin that he did not believe,
as conservator, Franklin was entitled to the will. The
respondent said: “Aunt Liddy, * * * do you want me
to give this son of yours this will?”’ She said: “Well,
yes.” She further said that Franklin told her if she
would get the will and give it to him he would have
it fixed so she could give her property to the people
to whom she wanted to give it. There ensued some
sort of argument and as a result Franklin F. Evans called
attorney Worlock to come to the respondent’s office.
When Worlock arrived, the respondent, Lydia F. Evans,
and Franklin F. Evans were in respondent’s office. Wor-
lock said: “John, why don’t you give Mrs. Evans her
will? She is entitled to it.” Instead of answering Wor-
lock directly, the respondent said: ‘“Aunt Lydia, I am
not going to give you this will. If I give it to you, you
will destroy it; you will not be in a position to make
another will, and I have the interests of these parties to
protect, and I am not going to give you the will.”

Worlock testified that he advised Lydia F. Evans to
go to the respondent’s office and ask for the will. After
this conversation in the respondent’s office on September
14, 1951, Worlock, on September 15, 1951, at Lydia F.
Evans’ request, prepared a revocation of the will of
Lydia F. Evans dated January 22, 1951, and the codicil
thereto. With respect to the revocation of the will,
Worlock talked to Lydia F. Evans alone. She told Wor-
lock that she wanted that will and codicil destroyed; that
she did not want another will; that she wanted to revoke
her will and the codicil thereto; and that she wanted
her property to go to her children.

After the conversation had in the respondent’s office
between Franklin F. Evans, Lydia F. Evans, and Wor-
lock, the respondent called Samuel M. Forney and told
him that Franklin F. Evans had been to the respondent’s
office trying to get the will, and suggested that Forney
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do whatever he felt necessary to protect the rights of
Mrs. Evans, Forney, or anyone else. The respondent
also called Maurice May and told him to do whatever
was necessary to protect his rights relating to the will.

There is testimony by witnesses in behalf of the re-
spondent that under the instructions given to the re-
spondent by Lydia F. Evans it would have been wrong,
under the circumstances, for the respondent to deliver
the will to Lydia F. Evans.

Lydia F. Evans told her son Galen Evans that she had
gone to respondent’s office numerous times to get her
will, and the respondent would not give it to her. Lydia
F. Evans also told several of her friends during the sum-
mer of 1951 that the respondent would not let her have
her will. She also told her daughter that the respondent
would not give her her will and she wanted it back.
She also requested her son Franklin to help her get her
will back. Later Lydia F. Evans conveyed and trans-
ferred her property to her children.

On June 25, 1954, Lydia F. Evans died. The respond-
ent filed a petition in the county court of Buffalo County
July 3, 1954, for the probate of the will of Lydia F.
Evans, deceased, executed on January 22, 1951. Objec-
tions were filed to the probate of the will, together with
a copy of the revocation of the will and codicil, on July
30, 1954. Maurice May and the respondent filed a reply
on May 11, 1955, showing Dryden and Jensen (the lat-
ter being the respondent), and Munro and Parker, as at-
torneys. The county court rendered judgment against
the respondent, and an appeal was taken to the district
court. The proponents were represented by attorneys
Munro and Parker in the district court. The district
court sustained the motion of the contestants against the
proponents in part, and instructed the jury that the men-
tal capacity of Lydia F. Evans at the time of the execu-
tion of the revocation of her last will and testament
had been established by the evidence, and limited the
issue in the case to undue influence. The jury found
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against the proponents on the issue of undue influence,
and this judgment was affirmed by this court. See Jen-
sen v. Priebe, 163 Neb. 481, 80 N. W. 2d 127.

From a review of the record relating to the Evans
matter, the evidence is overwhelming that during the
time Lydia F. Evans executed her will on January 22,
1951, and the codicil in February 1951, she was mentally
competent to do so; and that when she requested the
respondent to deliver her will to her on September 14,
1951, and at the time she executed the revocation of her
will and codicil on September 15, 1951, Lydia F. Evans
was competent to perform such acts. Samuel M. Forney
testified that he did not remember a time when Lydia F.
Evans was incompetent; and that she was a strong-
minded woman, had a mind of her own, knew the nature
and extent of her property, and the natural objects of
her bounty. Galen Evans, a son of Lydia F. Evans,
testified that his mother had a mind of her own. Martha
Priebe, her daughter, testified that her mother had a will
of her own. In fact, there is no competent evidence that
up to the date of her death Lydia F. Evans was incom-
petent to make a will or revoke a will she had made,
or that she could be unduly influenced with reference to
her property at any time.

At the time Lydia F. Evans executed her will on Janu-
ary 22, 1951, she was possessed of real estate and per-
sonal property of the approximate value of $125,000.
The respondent had represented her over a period of
years prior to January 22, 1951, and knew the nature,
extent, and value of her property. The respondent made
no attempt to contact Lydia F. Evans after September
14, 1951, to determine whether she wanted her will,
or to suggest that if she would come to the office alone
he would deliver it to her, although she lived until June
25, 1954. The record is clear that Lydia F. Evans
herself, personally, requested the respondent to deliver
her will to her.

In 7 C. J. S., Attorney and Client, § 19, p. 733, it is
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said: “Any conduct on the part of an attorney evi-
dencing his unfitness for the confidence and trust which
attend the relationship of attorney and client or un-
worthy of public confidence constitutes a ground for
suspension or disbarment.” See, also, State ex rel.
Nebraska State Bar Assn. v. Wiebusch, supra.

“Violation of codes of ethics or any conduct on the
part of an attorney in his professional capacity which
tends to bring reproach on the legal profession consti-
tutes ground for suspension or disbarment.” 7 C. J. S,
Attorney and Client, § 23, p. 741.

We conclude that under the evidence the respondent
was duty bound to give Lydia F. Evans her will upon
her demand for it. There is no legal or logical reason
why the respondent should not have complied with this
request. We are in accord with the referee’s finding on
this matter that the respondent was guilty of unethical
and unprofessional conduct.

With reference to paragraph No. VI of the complaint
titled the Bentley matter, the complaint alleged in part
that on September 14, 1953, the respondent was attor-
ney for William Bentley in the matter of the guardian-
ship of Lillian Bentley alleged to be mentally incom-
petent, a proceeding in the county court of Buffalo
County wherein William Bentley, the son of Lillian
Bentley, petitioned that his mother by placed under
guardianship. This petition was filed in the spring of
1953, and at all times during said action Lillian Bentley
was represented by Ward W. Minor, an attorney at
Kearney, Nebraska. The complaint alleged that the
respondent went to the Bentley home for the purpose of
obtaining a statement from Mrs. Bentley, knowing that
she was represented by counsel, and to obtain such a
statement without the permission of her counsel. Lillian
Bentley and her husband, Bert Bentley, resisted this
guardianship. The respondent and Minor discussed this
case prior to trial, during the latter part of June or
first part of July 1953, at which time Minor suggested



18 NEBRASKA REPORTS [Vor. 171

State ex rel. Nebraska State Bar Assn. v. Jensen

that the respondent talk to Dr. Wiltse who was Lillian
Bentley’s doctor. Minor testified that he never at any
time gave respondent permission to talk to his client,
Lillian Bentley, or to her husband Bert Bentley; that
he not recall giving permission to the respondent to
talk to his client Lillian Bentley; and that he did not
recall any other conversation with the respondent about
this matter prior to the discussion setting the case for
trial, or with respondent’s secretary being present, or
any conversation between him and the respondent. The
respondent testified that Minor told him to see Dr.
Wiltse and get a report from him, and early in March
1953, he saw Dr. Wiltse. The respondent did receive a
report from Dr. Wiltse dated May 13, 1953. The doctor’s
report was to the effect that Lillian Bentley’s mind was
clear; and that she was competent and could compre-
hend. The respondent further testified that toward the
end of June or July 1953, he met Minor in the courthouse
and told Minor that William Bentley had told the re-
spondent four or five times that his mother wanted to
see the respondent; that there were also certain persons
who cared for Lillian Bentley and knew about her condi-
tion; and that Minor told the respondent to go and see
his client, Mrs. Bentley. The respondent testified that
at a later date he telephoned Minor with reference to
seeing Mrs. Bentley and told him that if nothing was
wrong with her mind, or if she was competent, he would
dismiss the guardianship proceedings, and Minor re-
plied: “It’s alright; I am sure you will see she is o.k.”
The respondent’s secretary corroborated the respondent’s
testimony as above set forth, in most respects.

The respondent made arrangements with David Drage,
a deputy sheriff of Buffalo County, to take respondent
and his secretary to see Mrs. Bentley who lived at Shel-
ton, Nebraska. The reason for this was that Bert Bent-
ley was presumed to be a violent person. The respond-
ent told William Bentley and Drage that he had permis-
sion from Minor to talk to Mrs. Bentley. The group
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picked up William Bentley in Shelton on the way to the
Bentley home. The respondent’s purpose in talking to
Mrs. Bentley was to see if she was mentally competent,
and if he thought she was he was going to dismiss the
guardianship proceedings. When the group arrived at
the Bentley home, the respondent asked Drage to go
into the house first and ask Mrs. Bentley if she wanted
to see him. Drage went into the house, and came out
and told the respondent that Mrs. Bentley wanted to see
him. The respondent went into the house with Drage
and met Bert Bentley a few feet inside the kitchen.
Bert Bentley told them he did not want anyone talking
to his wife. The respondent and Drage then left the
house. The witnesses whose statements respondent
wanted to take were not present, and the statements were
not taken. On no occasion did Mrs. Bentley tell the re-
spondent to get out of the house and stay out, and there
was no conversation between the respondent and Lillian
Bentley.

The respondent introduced into evidence an exhibit,
the deposition of Robert L. Haines, and certain exhibits
in addition thereto. The respondent told Drage that he
wanted to take a statement from Mrs. Bentley, but did
not tell him what it was. In a statement Drage made
shortly after the incident he related a different story
than that told by him before the Committee on Inquiry.
Drage stated that when the party arrived at the house,
all three of them got out of the car and proceeded up to
the porch where they were met by Bert Bentley. Bert
Bentley told them that Drage could go in to see Mrs.
Bentley, but the others could not. Drage went into the
house and was visiting with Mrs. Bentley when William
Bentley, the respondent, and the respondent’s secretary
came in and stopped just inside the door. Bert Bentley
told them to get out. The respondent announced to Bert
Bentley: “I am here to take an affidavit from your
wife.” Bert Bentley refused to allow him to talk to
his wife, and an altercation ensued. The respondent and
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his party left. Lillian Bentley also told them to get out
and leave her alone. Mrs. Bentley’s statement was taken
by Robert L. Haines, wherein she stated that she never
invited the respondent to her home, nor did she give
him permission to come to her home, and never gave her
attorney permission for the respondent to come to her
home. Subsequently, Bert Bentley died.

It is true, the respondent did not have the opportunity
to interview Lillian Bentley. He had previously re-
ceived a report from Dr. Wiltse in which the doctor re-
ported the state of Mrs. Bentley’s mind and that it was
clear, and she was able to comprehend. Also in this
report the doctor explained that Mrs. Bentley previously
suffered a stroke and her condition had improved mark-
edly from February 9, 1953. The respondent admits
that he intended to talk to Mrs. Bentley, but denies that
he intended to take a statement from her.

The relator’s contention is that the respondent never
received Ward Minor’s permission to interview his client,
and the mere fact that the respondent was prevented by
Bert Bentley from keeping his announced plan does not
prevent or excuse him from a violation of Canon 9,
Canons of Professional Ethics.

Canon 9 provides in part: “Negotiations With Oppo-
site Party. A lawyer should not in any way communicate
upon the subject of controversy with a party repre-
sented by counsel; much less should he undertake to
negotiate or compromise the matter with him, but should
deal only with his counsel.” See, also, Lumbermens
Mutual Casualty Co. v. Chapman, 269 F. 2d 478; Turner
v. State Bar, 36 Cal. 2d 155, 222 P. 24 857.

In the light of all the testimony relating to the Bent-
ley matter, we conclude that the respondent violated
the Code of Professional Ethics by his conduct, as de-
termined by the referee. As the respondent stated, he
could have taken the deposition of Lillian Bentley. True,
the evidence in relation to this charge is in irreconcilable
conflict, but we, under the rule heretofore announced
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relating to an equity action, conclude that the referee
did not err as contended for by the respondent.

Paragraph No. IV of the complaint relates to the
Molzen matter. The respondent represented Hazel Mol-
zen in a divorce case. She employed him on March 22,
1951. He prepared a petition for divorce in her behalf
and filed it on the same date. Her husband, Cecil W.
Molzen, was represented by attorney Louis A. Holmes.
The defendant’s answer was filed June 2, 1951. On July
31, 1951, a decree was entered showing that a trial was
had at which evidence was offered by the plaintiff but
none by the defendant. On the same day there was
filed an agreement in contemplation of divorce signed by
Cecil W. Molzen in Minnesota on June 19, 1951, Also on
July 31, 1951, the respondent’s firm filed an attorney’s
lien in the district court. The respondent told Mrs.
Molzen that the only fair thing to do, since the defend-
ant’s property was in Minnesota, was that he should ask
the court to fix his attorney’s lien at 15 percent, and
that he would put it in the decree. Respondent pre-
pared the decree before going into court on the date
the trial was had. There was no testimony about at-
torney’s fees at the hearing at the time the divorce was
granted to the plaintiff. The respondent had not dis-
cussed this 15 percent attorney’s lien provision with the
district judge before he prepared the decree, but had
discussed the matter with his client.

The parties to this divorce action had entered into an
agreement and a property settlement whereby the plain-
tiff was to receive $5,500. Of this amount, $1,000 was
received by her as a result of an assignment of a loan
made by Cecil W. Molzen, her husband, to her brother.
The respondent received in fees for this action the
amount of $772.31. On December 4, 1951, Mrs. Molzen
discharged the respondent and the members of his firm
as attorneys representing her. A motion was filed in
her behalf to strike from the decree the provision as
follows: “Plaintiff’s attorney is given a lien on amounts
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due and owing from defendant to plaintiff in the amount
of 15%.” This motion was based on the fact that such
a provision was beyond the authority of the court to
enter in the decree, because the same was not shown by
the pleadings. The respondent filed his application for
leave to intervene, which was granted. The respondent,
on April 3, 1953, filed an answer to the plaintiff’s motion
to strike, in which the respondent asserted his right to
the 15 percent attorney’s fee lien. The answer also af-
firmed the fact that the respondent had discussed the
15 percent provision appearing in the decree with his
client prior to the entry of the decree. On February 5,
1954, the district court found that the 15 percent provi-
sion was included in the journal entry without any evi-
dence having been taken thereon, that no actual agree-
ment had been made, and struck such provision men-
tioned above from the decree.

The relator contends that the provision set forth in
the decree charging 15 percent of the amount of ali-
mony actually to be collected was, in effect, a con-
tingent fee contract. In addition, the relator contends
that the entry of the provision in the decree consti-
tuted a fraud upon the court.

In State ex rel. Nebraska State Bar Assn. v. Dunker,
160 Neb. 779, 71 N. W. 2d 502, this court said: “Gen-
erally, a contract executed before decree is rendered
for payment of attorney’s fees in a divorce action con-
tingent upon the amount of alimony to be subsequently
obtained upon the award of a divorce is void as against
public policy, since because of the lawyer’s personal
interest in the litigation it tends to prevent a recon-
ciliation between the parties and destroy the family
relationship.” Annotation, 30 A. L. R. 188, cites and
discusses authorities supporting such statement. They
are too numerous to cite here. See, Jordan v. Wester-
man, 62 Mich. 170, 28 N. W. 826, 4 Am. S. R. 836; Mc-
Curdy v. Dillon, 135 Mich. 678, 98 N. W. 746; 17 C. J.
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S., Contracts, § 235, p. 618; 5 Am. Jur., Attorneys at
Law, § 166, p. 361.

The respondent contends that there was no contract
for fees prior to the day the matter was terminated;
that, in effect, the provision for 15 percent applied only
to the alimony collected after the property settlement
was entered into. The defendant, Cecil W. Molzen,
had loaned $1,000 to the plaintiff’s brother. As a part of
the property settlement prior to the divorce, this $1,000
was assigned to Mrs. Molzen. Mrs. Molzen had this
$1,000 from her brother and did not want Cecil W.
Molzen trying to collect this amount from her brother
again. This $1,000 had been paid to Mrs. Molzen a
year before when she was in the hospital. No legal
services were required to collect this $1,000, other than
to include the item in the property settlement agree-
ment, and this fact is admitted by the respondent. It
is .apparent that the respondent was basing his per-
centage fee on the total amount of alimony awarded
and not just the collection of awarded alimony after the
judgment had been rendered. This is wrong and un-
ethical under the holding in State ex rel. Nebraska
State Bar Assn. v. Dunker, supra.

The respondent prepared the decree and inserted
this provision in it. He had not discussed the matter
with the district judge before inserting it in the decree.
No evidence was presented on the divorce trial con-
cerning the fee. On February 5, 1954, the court found
that the 15 percent provision was included in the
journal entry without evidence being taken thereon
and that no actual agreement had been made, and the
court struck that provision from the decree. While
it may be assumed that the district judge read the de-
cree, the respondent failed to fully inform the judge
as to its provision improperly incorporated therein.

Canon 22 of the Canons of Professional Ethics, pro-
vides in part: “The conduct of the lawyer before the
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Court and with other lawyers should be characterized
by candor and fairness.”

We conclude that in the Molzen matter the conduct
of the respondent was such that he acted in an unpro-
fessional manner and perpetrated a form of fraud upon
the court within the provisions of Canon 22 of the
Canons of Professional Ethics. The referee so found
and we are in accord with his findings in such respect.

The respondent asserts that the relator offered in
evidence all of the testimony of the parties offered be-
fore the Committee on Inquiry, all of the evidence in
the case of Jensen v. Priebe, supra, and other evidence;
and that the relator knew, at the time of making such
offers, exactly what evidence was contained therein.

The respondent cites Edgar v. Omaha Public Power
Dist., 166 Neb. 452, 89 N. W. 2d 238, wherein this court
said: ‘“As a general rule, a party calling a witness
vouches for his credibility and is ordinarily bound by
any evidence he gives which is not contradicted or
shown to be unreliable by evidence which would justi-
fy the trier of facts in arriving at a different conclu-
sion.” See, also, 58 Am. Jur., Witnesses, § 796, p. 441.

At the trial of this matter before the referee, the
relator offered the proceedings before the Committee
on Inquiry in evidence, pursuant to a stipulation en-
tered into by the parties herein. The respondent first
objected to the reception of this evidence, but subse-
quently withdrew his objection as to a part of the testi-
mony, and has not claimed error or improper reception
of evidence as to the balance thereof.

This court, in Krull v. Arman, 110 Neb. 70, 192 N.
W. 961, said, quoting from Thorp v. Leibrecht, 56 N.
J. Eq. 499, 39 A. 361: “While a plaintiff who calls de-
fendants as his witnesses cannot impeach their char-
acter for veracity generally, he may show that the whole
or any part of what they have sworn to is untrue
either by their own examination and the improbability
of their own story or by other contradictory evidence
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material to the case.” See, also, Davis v. Dennert, 162
Neb. 65, 75 N. W. 2d 112; Trask v. Klein, 150 Neb. 316,
34 N. W. 2d 396; Zimman v. Miller Hotel Co., 95 Neb.
809, 146 N. W. 1030.

Under the true rule herein set forth, while a witness
may not be impeached by the party calling him, the
testimony of such a witness may be contradicted. The
evidence submitted by the relator certainly contradicted
the testimony of the respondent and was entitled to as
much weight as the referee concluded it merited, and as
this court concluded it merited on a trial de novo.

The respondent raises the defense of laches, contend-
ing that he was prejudiced by the delay in filing and in
investigating the charges as shown by the complaint.

In State ex rel. Nebraska State Bar Assn. v. Bates,
162 Neb. 652, 77 N. W. 2d 302, this court said: ‘“Laches
is an equitable doctrine and it does not result from
the mere passage of time.”

Lapse of time since the acts on which a disciplinary
proceeding is based is generally not available to the
respondent as a defense. See State ex rel. Nebraska
State Bar Assn. v. Merten, 142 Neb. 780, 7 N. W. 2d 874.

In State ex rel. Nebraska State Bar Assn. v. Bates,
supra, the court pointed out that the conduct of the
respondent in that case continued until July 7, 1948,
while the complaint before the Committee on Inquiry
was made and filed in November 1954. It appears that
in the Bates case a period of a little over 6 years had
elapsed. In the instant case the oldest charges appear to
be the Molzen divorce action and the action of the re-
spondent relating to the will of Lydia F. Evans. The
divorce decree in the Molzen case was entered in 1951,
6 years before the hearing before the Committee on
Inquiry. However, the decree of divorce in the Molzen
action was modified in 1954. In the Evans will mat-
ter the action of the respondent upon which the charge
was based was in September 1951. However, the matter
was not closed, and the will was contested in the dis-
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trict court and which on appeal to this court resulted in
an opinion filed in December 1956.

The respondent complains that Lillian Bentley and
Bert Bentley are now deceased. Hearings before the
Committee on Inquiry on all the charges against the
respondent were held in July and August 1957. Bert
Bentley died April 6, 1958. The respondent had the
opportunity to cross-examine Bert Bentley at the hear-
ing before the Committee on Inquiry, and that evidence
was before the referee pursuant to the stipulation of
the parties herein. Lillian Bentley died on February
3, 1958. Dr. C. E. Wiltse died in 1958. The respondent,
if he desired, could have taken the depositions of the
latter two persons mentioned. This matter occurred
in 1953.

We conclude that the respondent’s defense of laches
is without merit.

The respondent contends that he was denied due
process of law under Article XIV of the Constitution
of the United States and Article I, section 3, of the
Constitution of the State of Nebraska. In this connec-
tion, the respondent asserts that certain members of the
Committee on Inquiry were biased and prejudiced
against him, and should have been disqualified from
acting on such committee; that the Advisory Committee
refused to review this matter; that an investigator, who
was duly appointed, solicited complaints against the
respondent by interviewing attorneys for that pur-
pose; that the rules governing the hearing before the
Committee on Inquiry and the Advisory Committee re-
quire secrecy of the proceedings and such rules were
violated; and that the respondent made demand of the
Committee on Inquiry for documents and papers in the
possession of such committee, which the committee re-
fused to produce at such hearing.

The rules creating, controlling, and regulating the
Nebraska State Bar Association consist of eleven arti-
cles. Without setting forth the substance of each and
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every article, suffice it is to say that a Committee on
Inquiry is appointed by the Supreme Court in each
district court judicial district of the state, and the Ad-
visory Committee appointed by the Supreme Court
consists of one member from each Supreme Court judi-
cial district. From a reading of all the rules creating,
controlling, and regulating the Nebraska State Bar As-
sociation, it is obvious and very apparent that the only
function of the two committees, that is the Committee
on Inquiry and the Advisory Committee, is to investi-
gate charges against any attorney to determine whether
there is proper cause to believe he has been guilty of
unethical and unprofessional conduct and has violated
the Canons of Professional Ethics.

Under the Revised Rules of the Supreme Court, Part
III, Disciplinary Proceedings, Rule 2 provides: “Pro-
ceedings for discipline of attorneys may be instituted
and prosecuted in the name of the State of Nebraska on
the relation of the Nebraska State Bar Association,
ok %k 9

Rule 3 provides: “Proceedings shall be initiated by
the relator filing a verified complaint setting forth the
grounds thereof with reasonable definiteness. The com-
plaint shall be filed with the Clerk of the Supreme
Court, who shall then docket the cause as an original
proceeding in the Supreme Court.”

Rule 4 provides in part: “Service upon the respond-
ent may be had by serving upon him a copy of the
complaint and notice of the time for answer in the
same manner as service of summons is had in civil pro-
ceedings in the district courts of the state, * * *.”

Rule 7 provides in part: “Upon the filing of an
answer raising an issue of fact the court shall refer
the matter to a member of the bar as referee. It shall
be the duty of such referee to fix an early date for
hearing, notify the relator and the respondent or their
respective attorneys of record, and without delay to
hear such testimony as may be introduced under the
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pleadings. The referee shall have all powers of a
referee in civil actions in the courts of Nebraska. The
referee shall observe the rules of evidence applicable
in civil actions in the district courts of the State of
Nebraska. * * * The referee shall make a written re-
port stating his findings of fact and recommendations.
* * * and the referee shall promptly transmit to this
court his report, together with such record so certified.”

Rule 10 provides: “The court may disbar, suspend,
censure or reprimand the respondent and take such
other action as shall by the court be deemed
appropriate.”

It is noted that the rules of the Nebraska State Bar
Association and the rules of the Supreme Court, as they
relate to disciplinary matters, provide two separate and
distinct procedures. The rules of the Nebraska State
Bar Association provide for a judicial district Commit-
tee on Inquiry and a state Advisory Committee. The
procedure therein set forth is primarily for the pur-
pose of conducting an investigation, which investigation
may be formal or informal. The purpose of this pro-
cedure is to make sure that no unwarranted complaints
are filed against attorneys. By this means the charges
against attorneys are investigated, and if sufficient facts
appear to indicate that he might be guilty of a violation
of a Canon of Professional Ethics, or might be subject
to disciplinary action on the facts of each individual
case, a complaint shall be lodged against him in the
Supreme Court of the State of Nebraska.

In Chicago, B. & Q. R. R. Co. v. Headrick, 49 Neb.
286, 68 N. W. 489, this court said: “The term ‘due pro-
cess of law’ has been often defined as such an exer-
tion of the powers of government as are sanctioned by
the settled maxims of the law and under such safe-
guards for the protection of individual rights as those
safeguards prescribed for the class of cases to which
the one in question belongs. (Cooley, Constitutional
Limitations, 355.) * * * but is satisfied by a proceed-
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ing applicable to the subject-matter and conformable to
such general rules as affect all persons alike.”

In Reed v. Reed, 70 Neb. 779, 98 N. W. 73, it is said:
“Due process of law may be said to be satisfied when-
ever an opportunity is offered to invoke the equal pro-
tection of the law by judicial proceedings appropriate
for the purpose and adequate to secure the end and
object sought to be attained.”

In Ripley v. Godden, 158 Neb. 246, 63 N. W. 2d 151,
this court said: “The indispensable elements of due
process are a tribunal with jurisdiction, notice of a
hearing to the proper party, and an opportunity for a
fair hearing according to applicable procedures.”

In the instant case the relator has fully complied
with these indispensable elements. A complaint was
duly filed in the Supreme Court of this state; the re-
spondent had full and complete notice of the same; he
was given an opportunity to answer the complaint, which
he did, at length; the issues were joined; a hearing was
had, pursuant to the stipulation of the parties herein,
before a referee duly appointed by this court; and evi-
dence was heard on behalf of the relator and on behalf
of the respondent. There can be no question, in the
light of the decisions of this court, but that this court
has jurisdiction to entertain disciplinary matters against
lawyers admitted to the practice of law in this state.

It appears that the respondent primarily predicates
denial of due process of law before the Committee on
Inquiry and the Advisory Committee of the Nebraska
State Bar Association. In the case of In re Sparrow,
338 Mo. 203, 90 S. W. 2d 401, it was pointed out that each
state had complete control over the remedy which it
offers to suitors in its court. The bar committees were
clothed by rule with the power to make investigations
and to hold formal hearings. Such investigations and
hearings were found to be summary in character and
not adversary in any proper sense but were intended
to determine whether the facts were supported by credi-
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ble evidence and whether or not such facts were suffi-
cient to warrant the institution of a proceeding by
information to discipline or disbar. The court said:
“Subsequent subsections deal with the filing of infor-
mation, issuance of summons, joinder of issue by an-
swer, trial ‘as in extraordinary legal remedies, always
saving to each side a reasonable opportunity to present
evidence and to be heard.” Thus the rights of confronta-
tion of witnesses and due process of law are plainly and
adequately safeguarded. It is plain also that the sum-
mary investigations and hearings provided for do not
invade or impair any constitutional right of the person
whose professional conduct is subjected to the prelim-
inary enquiry.”

As stated in the case of In re Conner, 357 Mo. 270,
207 S. W. 2d 492: “Procedure in disbarment is seldom
uniform, varies widely with the state or Federal juris-
diction in which the action is pending and seldom follows
any local code of civil procedure. Generally, the judicial
department of the jurisdiction involved adopts and uses
any procedure it deems appropriate to disbarment.”

From our research, we have no doubt but that the
matters relating to discipline, suspension, reprimand,
or disbarment of attorneys practicing before the courts
of each state are subject to the rules promulgated for
that purpose. It is clear that the preliminary proceed-
ings before the Committee on Inquiry and the Advisory
Committee were merely investigating proceedings which
neither end in any decree or establish any right. We
conclude that the respondent was not denied due pro-
cess of law in this case. The respondent’s contention
in such respect is without merit.

We have herein set forth certain of the charges
against the respondent made by the relator in the com-
plaint. We have carefully reviewed the record as it
relates to all of the charges set forth in the complaint.
The record shows that the respondent has failed to
demonstrate loyalty and fidelity to his clients and to
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meet the trust placed in him by them. In addition, in
the practice of his profession he has not shown fairness
and candor in his dealing with other lawyers, and has
not dealt candidly with the facts in cases handled by
him. It is also apparent from the record that the re-
spondent has failed to uphold the honor and dignity of
the legal profession.

The respondent has been actively engaged in the
practice of law in this state for 28 years, with a rather
large and extensive practice. Due to such practice, he
should have been, and obviously was, well aware of
the Canons of Professional Ethics which controlled his
conduct while engaged in the practice of law. In view
of the facts herein set forth, and all of the circumstances
disclosed by the record relating thereto, we find that
the ends of justice will be properly served by sus-
pending the respondent from the further practice of
law for a period of 1 year, the same to go into effect
when our judgment rendered herein becomes effective.
If, at the end of 1 year from the effective date of his
suspension, respondent makes an affirmative showing
sufficient to satisfy this court that he has fully com-
plied with our order of suspension and that he will not,
in the future, engage in any practices offensive to the
legal profession then he will be reinstated and allowed
to engage in the practice of law. In the event he fails
to comply with the order as heretofore set forth, the
suspension provided herein shall become permanent.

Judgment of suspension accordingly. All costs of
this proceeding are taxed to the respondent.

JUDGMENT OF SUSPENSION.
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DALE Voss, Jr., poING BUSINEsS As Topp Finance Co.,
APPELLEE, V. RoLAND LINN, DOING BUSINESS AS Hiway
Motor Co0., APPELLANT.

105 N. W. 2d 383

Filed October 14, 1960. No. 34785.

1. Contracts. A fundamental and indispensable basis of an en-
forceable agreement is a meeting of the minds of the parties
thereto. .

When a written contract has been unconditionally de-
livered in the sense that it is intended to take effect as a legal
obligation, a contemporaneous oral agreement, providing that
the contract is not to be performed if a certain condition or
contingency occurs, cannot be shown, as such testimony would
have the effect of adding to, varying, or contradicting the
express terms contained in the writing.

AppeEAL from the district court for Dakota County:
Joun E. NEwToN, JUDGE. Affirmed.

McCarthy & Kneifl, for appellant.
S. W. McKinley, Jr., and Richard L. Jandt, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

YEAGER, J. :

This is an action by Dale Voss, Jr., doing business as
Todd Finance Co., plaintiff and appellee, against Roland
Linn, doing business as Hiway Motor Co., defendant and
appellant, to recover $5,500 on a written guaranty of
payment of money on a conditional sale contract entered
into between one Christian Voss, signed Chris H. Voss,
and the defendant, which contract was purchased by
plaintiff and assigned by defendant to the Todd Finance
Co., the name in which the plaintiff was conducting his
business, with a written guaranty that the defendant
would pay to the plaintiff the amount of the obligation
of the contract in the event of the failure of Christian

Voss so to do.
The case was tried to a jury and at the conclusion of
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the evidence the court directed a verdict in favor of
the plaintiff and against the defendant. A verdict was
accordingly returned. Judgment was duly rendered on
the verdict. A motion for new trial was filed which
was overruled. From this verdict, the judgment, and
the order overruling the motion for new trial the de-
fendant has appealed.

By the petition it was declared in substance, to the
extent necessary for the purposes of this opinion, that
on or about June 28, 1957, the defendant sold five
motor vehicles or trucks to Christian Voss for $6,500
under a conditional sale contract upon which there was a
balance due of $6,000 when the contract was assigned for
a valuable consideration to the plaintiff; that with the
assignment the defendant gave the plaintiff a written
guaranty of payment providing that if Christian Voss
defaulted in the payment of any installment the defend-
ant would on demand pay to plaintiff the full unpaid
amount; that Christian Voss made default; and that de-
mand was made for the balance due which was $5,500
no part of which had been paid. The prayer of the
petition was for judgment for $5,500 with interest at the
rate of 5 percent per annum from the date of the com-
mencement of the action and costs. Copies of the con-
ditional sale contract and the written guaranty were
attached to and made a part of the petition.

To the petition the defendant filed an answer which,
among other things, included a general denial. Neither
specific pleadings nor evidence negatives the execution
of and delivery of either the conditional sale contract, the
assignment thereof, or the guaranty pleaded. Further,
lack of consideration is not pleaded.

As affirmative defenses the defendant seeks to avoid
the obligation of these instruments by an alleged oral
agreement made prior to or contemporaneous with the
written instruments that their obligation would be met
otherwise than as therein provided and that thus'the
defendant would not be required to perform according



34 NEBRASKA REPORTS [Vou. 171

Voss v. Linn

to the terms of the guaranty; by a purported oral agree-
ment entered into subsequent to the original transaction
which took the place of the original obligation; and in
part by a claim that plaintiff collected money which
should have been applied in payment of the obligation
of the conditional sale contract, which was not so applied.

The plaintiff filed a reply in which he denied gener-
ally the allegations of the answer except such as were
admitted to be true. The reply sets forth that one
Armon Todd was agent of the plaintiff in the transaction.
This is of importance since all acts and doings on be-
half of the plaintiff were done and performed by Armon
Todd.

The theory on which the court sustained the motion
for directed verdict and rendered its judgment was that
the plaintiff had proved the pleaded cause of action and
that there was no competent evidence adduced or offered
to support a defense.

As grounds for reversal the defendant has set forth
three assignments of error. The first is a general con-
tention that the court erred in sustaining the motion
for new trial. This is obviously erroneous. It is clear
that the intention was to say that the court erred in
sustaining the motion for directed verdict. It will be so
treated. The second is that the court erred in refusing
to admit evidence of promises made by plaintiff which
induced defendant to sign the contract. This must refer
to the written guaranty and not the conditional sale con-
tract since the contract was signed by Christian Voss or,
as it appears thereon, Chris H. Voss. The defendant
signed only as a witness to the signature of Voss. By the
third assignment of error it is asserted that the court
erred in refusing to admit testimony “relative to sub-
sequent agreement based on consideration whereby ap-
pellee promised to hold appellant harmless in the-event
appellant stored trucks for appellee.”

At the close of the evidence it conclusively appeared
that the conditional sale contract had been executed and
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delivered and the assignment was made and delivered all
as pleaded by the plaintiff in his petition, with adequate
proof of consideration. There was no substantial evi-
dence to refute the proof of plaintiff that there was a
default on the part of Christian Voss and that the balance
due was the amount for which judgment was rendered.

This brings us to the question of whether or not there
was error in the refusal to admit testimony as to in-
ducement to the signing of the contract or, as is appar-
ently meant, the guaranty.

Only two witnesses testified on behalf of the defendant.
One of these was the defendant himself. No question was
asked of him relating to the subject of inducement, and
of course no offer of proof in this area was made.

Christian Voss was the other witness. The following
question was propounded to him: “Q Did you hear Mr.
Todd make any promises to Mr. Linn relative to the pay-
ments to be made under this contract?’ Objection was
made. The objection was sustained. The following ques-
tion, which related to and was obviously an elaboration
of the previous question, was propounded: “Q And prior
to the execution of this contract?” Objection to this ques-
tion was sustained. Thereupon the following offer was
made: “Defendant offers to show by this witness that
prior to the execution of this contract and the signing
thereof by the defendant and the said Chris Voss, that
Armon Todd promised the defendant Ole Linn that if he
would sign said contract and if the plaintiff failed to
collect within 90 days from the Macy Construction Co.
the payments thereunder, that the defendant Roland
Linn would be held harmless * * *” Objection to this
offer was made and sustained.

If it be assumed that the purported promise con-
tained in the offer was true and related to a subject
which if established could be regarded as a defense to
the action of plaintiff, and accordingly the rejection of
the offer was erroneous, still in the state of the record
here it could not be regarded as material. The record
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is devoid of any evidence or offer of evidence the tenor
or effect of which was to say that the defendant signed
any document in reliance upon any such promise. The
nearest approach is a purported conclusion in the offer,
rendered inadmissible by the terms of plaintiff’s objec-
tion, that Christian Voss would testify that the defendant
refused to sign until the promise was made.

A fundamental and indispensable basis of any en-
forceable agreement is that there be a meeting of the
minds of the parties. See, Farmers Union Fidelity Ins.
Co. v. Farmers Union Co-op Ins. Co., 147 Neb. 1093,
26 N. W. 2d 122; Griggs v. Oak, 164 Neb. 296, 82 N.
W. 2d 410.

There having been no evidence or offer of evidence
of the essential elements of any enforceable oral agree-
ment, on that ground the court did not err in sustain-
ing the objection to the offer of the purported evidence
of inducement.

There is another reason why it was not error to re-
ject this offer. Proof of the agreement, if there was
one, would not defeat the right of the plaintiff to recover
on the guaranty. The controlling rule is as follows:
“When a written contract has been unconditionally de-
livered in the sense that it is intended to take effect as
a legal obligation, a contemporaneous oral agreement,
providing that the contract is not to be performed if a
certain condition or contingency occurs, cannot be
shown, as such testimony would have the effect of
adding to, varying or contradicting the express terms
contained in the writing.” Security Savings Bank v.
Rhodes, 107 Neb. 223, 185 N. W. 421, 20 A. L. R. 412.
See, also, Securities Acceptance Corp. v. Blake, 157 Neb.
848, 62 N. W. 2d 132.

As to the third assignment of error there was no
evidence whatever adduced or offered that there was
a subsequent agreement to hold the defendant harm-
less. It is ‘true that a question was responded to in
which the defendant gave testimony relative to an agree-
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ment but on motion the answer was stricken by the court
and objection to the question sustained. The subject
was not pursued further. There is no merit to the
assignment of error.
For the reasons herein stated the judgment of the
district court is affirmed.
AFFIRMED.

Smvmons, C. J., participating on briefs.

County BOARD OF SUPERVISORS OF PLATTE COUNTY,
NEBRASKA, EX OFFIcI0 THE COUNTY BOARD OF PuBLIC
WELFARE, APPELLANT, V. LESTER W. BREESE ET AL,

APPELLEES.
1056 N. W. 2d 478

Filed October 14, 1960. No. 34788.

1. Statutes. A legislative act operates prospectively only unless
the legislative intent and purpose that it should operate retro-
spectively is clearly diseclosed.

2. Liens. A positive legislative enactment prescribing conditions
essential to the existence and preservation of a statutory lien
may not be disregarded.

A lien created by statute is limited in operation and
extent by the terms of the statute and can arise and be en-
forced only in the event and under the facts and conditions
provided in the statute. It cannot be extended by the court
to a case not within the terms of the statute.

4. Statutes. If a right has been created by statute which did not
exist in the common law, the Legislature may impose restric-
tions thereon, and the conditions so imposed qualify and are an
integral part of the act and must be fully complied with in the
manner therein prescribed.

5. Statutes: Actions. A legislative body which creates a right of
action has power to determine the conditions under and the time
within which it must be brought.

ApPEAL from the district court for Platte County:
RoserT D. FLoRY, JUDGE. Affirmed.

C. Thomas White, for appellant.
Edward Asche, for appellees.
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLaucH, JJ.

BosLaucH, J.

The circumstances important to this litigation are not
in dispute. Katherine Breese, also named in the record
as Katherine W. Breese, the wife of Orrin C. Breese,
was for many years the record owner of a tract of
land which is involved and precisely described in this
case. It was a residence property on which the named
parties lived with their two sons until they became
adults and left the home. Katherine Breese and Orrin
C. Breese continued to make their home on the property
until the death of each. Orrin C. Breese was a team-
ster. His employment was not generally continuous or
greatly remunerative. He was during the difficult years
of the thirties also engaged in custodial work at a
bakery. His wife was not employed at any time out-
side of the home. The income of the parents was fre-
quently less than their necessitous requirements. They
had during a period of about 30 years different loans
from a money-lending agency at Columbus which were
secured on their home property.

Lester W. Breese, the younger son, hereafter re-
ferred to as appellee, during the later years he was
living at home with his parents paid them for his board
and room. He left home in 1926 and was in business
in Fremont until 1947. In the early part of 1926 he
arranged a loan of $1,300 which was secured on the
home of his parents, the proceeds of which were used
by them in repairing and making livable the house in
which they lived and in paying past-due bills which
they had accumulated. The indebtedness of $1,300 and
interest was paid by appellee in installments of $14.95
each month. Thereafter appellee paid his parents $10
to $15 a month. Appellee later paid the expense of a
new roof, painting, and repair work on the home of
his parents at an expense to him of about $550. His
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father, because of age and illness, could not handle
coal for the furnace and appellee had it changed over
for burning oil as fuel at an expense to him of about
$160. The contributions by appellee to his parents were
measured by the need of the parents. When they
needed something he got it for them until he was dis-
abled and could hardly care for himself.

The older son, Archie Breese, resided and was em-
ployed in Chicago. He substantially assisted his par-
ents but the exact extent thereof is not shown by the
record. The death of Archie Breese was caused by an
accident in Chicago in the fall of 1945 but before Oc-
tober 22, 1945. Appellee took his father to Chicago
and they attended the funeral of Archie Breese.

After appellee and his father returned from attend-
ing the funeral in Chicago the parents, Katherine Breese
and Orrin C. Breese, on October 22, 1945, conveyed by
deed the real estate involved in this case from them-
selves to themselves as joint tenants with right of sur-
vivorship and the same day the parents conveyed by
warranty deed the identical real estate to their sole sur-
viving child, Lester W. Breese, subject to a reservation
in the deed of a life estate in the real estate to the
grantors or the survivor of either of them. The last
deed was executed and duly delivered to appellee that
day but it was not recorded until after the death of
his father, Orrin C. Breese, at the request and insistence
of the father who died May 11, 1952. The deed was
recorded on June 2, 1952. The deeds were prepared
by an attorney in his office at Columbus after con-
sultation with the parties.

Appellee was disabled by illness in the year 1946
and he was unable to care for or to further contribute
to his parents. Katherine Breese and Orrin C. Breese
each made application for old age assistance, the former
on October 25, 1946, and the latter on October 31, 1946.
The applications were each approved and assistance
benefits were paid Katherine Breese for the period of
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September 1947 to May 1952 in the sum of $1,433.20
and to Orrin C. Breese for the period September 1947
to April 1952 in the sum of $1,184. A certificate of
award of old age assistance to Orrin C. Breese and
Katherine Breese was recorded in the office of the regis-
ter of deeds of Platte County on September 7, 1947.
Appellee regained his health and the attorney for ap-
pellee at his request advised the county welfare di-
rector of Platte County on May 15, 1952, 4 days after
the death of Orrin C. Breese, that appellee desired to
and would care for the needs of his mother and that
assistance benefits for her should be discontinued. The
attorney also told the director at that time of the deed
of the real estate to appellee. Appellee did care for
his mother thereafter until her death and he paid the
expense of her last illness and burial.

The statement of the claim of appellant as set forth
in its petition, to the extent it is important to this dis-
cussion, is that Orrin C. Breese and Katherine Breese,
hereafter called recipients, while receiving old age as-
sistance payments from Platte County had an interest
in the real estate involved herein; that a certificate of
award of old age assistance payments made to recipi-
ents is recorded in the mortgage records of the register
of deeds of that county; that Orrin C. Breese died May
11, 1952, and Katherine Breese died September 14, 1957,
that recipients received old age assistance payments
in the respective amounts above stated; and that the
amounts thereof constitute a valid, subsisting lien against
the real estate involved in favor of Platte County, prior
and superior to any right, title, or interest which any
of the defendants in the case have or claim in or to the
real estate. The relief sought was a determination of
the amount of the lien; that it be adjudged to be a first
encumbrance on the real estate; that the lien be fore-
closed; and that the premises be sold and the proceeds
be applied to the payment of the lien.

Appellee admitted that the beneficiaries had an in-
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terest in the real estate involved while they were re-
ceiving old age assistance payments from Platte County;
that they received old age assistance payments in an
amount unknown to appellee; that a certificate of award
was recorded on September 7, 1947, as alleged by ap-
pellant; and that the recipients died on the respective
dates alleged. Appellee denied all other assertions of
appellant. The cross-petition of appellee asserted that
on QOctober 22, 1945, recipients as joint tenants were
owners of the real estate involved herein and that on
that date they conveyed it to appellee subject to a life
estate therein for the life of the grantors and for the
life of the survivor of either of them; that the deed
was recorded June 2, 1952, in the deed records of
Platte County; that the conveyance of the real estate
to appellee by the recipients was not made to attain
old age assistance payments but in consideration of
benefits conferred upon them and improvements made
on the real estate by appellee for the benefit of recipi-
ents; that the old age assistance payments made to re-
cipients or either of them were based on their respective
needs and not in reliance of ownership by or interest
of the recipients in said real estate; that the filing of
the certificate of award and the commencement of these
proceedings were a cloud upon the title of appellee to
the real estate and he was entitled to have it removed
and the title thereto quieted in him; and that the con-
veyance of the real estate by the recipients to appellee
was made within 2 years prior to the application of
each of the grantors for old age assistance benefits
and this action was commenced on April 1, 1959, which
was more than 1 year after the death of both of the
recipients. Appellee asked the court to deny appel-
lant any relief, to cancel the claim of lien recorded as
aforesaid, and to quiet title to the real estate in appellee.

The district court found generally for appellee and
against appellant and that it had no cause of action
against appellee, rendered judgment of dismissal of the
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action of appellant, and quieted title to the real estate
in appellee. The motion of appellant for a new trial
was denied and this appeal is from the action of the
trial court denying the motion.

There was no lien in this state because of the receipt
of old age assistance payments by anyone when the
deed was made and delivered by the recipients to ap-
pellee for the real estate involved on October 22, 1945.
Section 68-268, C. S. Supp., 1939, providing for a lien
for any old age assistance benefits received by a re-
cipient thereof on any real estate owned by him, as that
section was amended by Chapter 4, section 1, page
66, Session Laws of Nebraska, Fifty-fourth (Extraordi-
nary) Session, 1940, was repealed by act of the Legis-
lature of 1941. Laws 1941, c. 169, § 3, p. 671. That act
of the Legislature had an emergency clause and was in
force and effect upon the passage and approval of the
act May 12, 1941.

Section 68-215.01, R. R. S. 1943, was enacted by the
Legislature at its session in 1947. Laws 1947, c. 221,
§1(2), p. 711. Itis as follows: “The assistance benefits
any recipient of old age assistance shall receive shall
be a lien on any real estate owned by the recipient
of such assistance from and after the date of the filing
of the certificate as provided in this section. When-
ever a certificate is issued for such assistance to any
person in whom the title to any real estate is vested,
a copy of such certificate shall be indexed and recorded
in the manner provided for the indexing of real estate
mortgages in the office of the register of deeds or
county clerk of the county in which the real estate
is situated and such recording and indexing shall con-
stitute notice of such lien.” This statute became ef-
fective September 7, 1947. Alexanderson v. Wessmann,
158 Neb. 614, 64 N. W. 2d 306. This legislative act
operates prospectively only because there was no leg-
islative intent and purpose clearly disclosed for it to
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operate retrospectively. Arterburn v. Vandemoer, 157
Neb. 68, 58 N. W. 2d 606.

It is indisputable that commencing with May 12, 1941,
and continuing to September 7, 1947, there was no pro-
vision of law in Nebraska for a lien on real estate be-
cause of the payment or receipt of old age assistance.
It was in this period that the deed was made and de-
livered by the parents of appellee to him for the real
estate involved in this case. The deed was legal, valid,
and effective. It was not affected by the legislative
act of 1947 quoted above, passed almost 2 years after
the deed was made and delivered. The making and
delivery of the deed violated no prohibition or restric-
tion of law. It had the authorization and sanction of
law when it was executed and delivered. It vested
title to the real estate in appellee subject only to the
life estate reserved therein. The grantors in the deed
owned only a life estate in the real estate when the
applications were made by them for old age assistance
and thereafter until the death of each of them. When
they received old age benefits the real estate was not
owned by them beyond their life estate. The deed
had been since October 22, 1945, a legal, valid convey-
ance of the fee of the real estate to appellee. The de-
cision of the trial court favorable to appellee was
correct. _

Section 68-215.05, R. R. S. 1943, which was Laws
1947, c. 221, § 3, p. 711, provides: ‘“The county attorney,
when directed either by the county board of public
welfare or State Director of Public Welfare, shall bring
such proceedings as are necessary to enforce the pay-
ment of old age assistance claims by setting aside any
conveyance of real estate * * * made by any person re-
ceiving old age assistance benefits when such convey-
ance was made without payment of adequate considera-
tion and with the intent to aid such person to receive
old age assistance benefits.”

Section 68-215.07, R. R. S. 1943, which was Laws 1951,
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c. 211, § 2, p. 773, contains these relevant provisions:
“Any conveyance or transfer of real estate by a recipi-
ent of old age assistance or by an applicant for old
age assistance within two years prior to the making of
application may be set aside at any time until one year
after the death of such recipient in all cases where
such conveyance or transfer is made to a child * * *
without adequate consideration. * * * Such action to
set aside transfers of real estate * * * may be brought
in the name of the county board of public welfare of
any county in the proper court having jurisdiction; Pro-
vided, if the county board of public welfare fails to
bring such action prior to three months before the
expiration of the time to commence the action, then the
action may be brought by the State Director of Public
Welfare in the name of the State of Nebraska.”

The deed to appellee was made and delivered Octo-
ber 22, 1945. The application of Katherine Breese for
old age assistance was made October 25, 1946, and
the application of Orrin C. Breese for old age assist-
ance was made October 31, 1946. Orrin C. Breese
died May 11, 1952, and Katherine Breese died September
14, 1957. This action was not commenced until April
1, 1959. The deed in question was made to appellee
by the recipients of old age assistance benefits within
2 years prior to the making of the applications by ‘the
recipients. This action was not commenced until more
than 1 year after the death of each of the recipients.
This case was and is within the bar of the very statute
which appellant must rely upon for the relief sought.
The action was barred by the statute more than 6 months
before it was commenced. § 68-215.07, R. R. S. 1943.

Appellant seeks in this case to have the benefit of
an alleged statutory lien. A lien created by statute is
limited in operation and extent by the terms of the
statute and can arise and be enforced only in the event
and under the facts and conditions provided in the
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statute. It cannot be extended by the court to cases
not within the statute.

Interurban Constr. Co. v. Central State Bank of
Kiefer, 76 Okl. 281, 184 P. 905, states: “The rule of
construction of lien statutes which create a right and
provide a remedy is: That in all such cases the re-
quirements of the statutes and conditions prescribed in
the statutes are the measure of the right, and the court
cannot declare purposeless and useless that which
the Legislature has made a condition of the lien.”

In Serasio v. Sears, 58 Ariz. 522, 121 P. 2d 639, the
court considered a statutory provision that to keep alive
a judgment and to continue the lien thereof after a
stated period, an affidavit of renewal was required to
be made within a designated period and a copy of the
affidavit properly certified by the clerk of the superior
court was required to be filed with the county re-
corder. Such an affidavit was made but a certified
copy of it was not procured or filed as the statute re-
quired. The court said: “That was necessary to con-
tinue the lien * * * If defendant Serasio ever had
a lien it was by virtue of the statute and, to be valid,
the law giving the right must have been complied with.”

Gau v. Hyland, 230 Minn. 235, 41 N. W. 2d 444, con-
tains this: “The provision of § 256.26, subd. 6, that an
old age assistance lien ‘shall attach to all real prop-
erty then owned by the recipient * * * defines and
limits the property chargeable with such a lien. It is
to be remembered that the old age assistance lien is a
statutory one. The property chargeable with a statu-
tory lien and the character, conditions, and extent there-
of are to be ascertained from the terms of the statute.
* * * By express terms of the statute, an old age assist-
ance lien attaches to ‘real property’ and to only such
thereof as is ‘owned by the recipient.” ”

United States v. Beaver Run Coal Co., 99 F. 2d 610,
contains the following: ‘“Notwithstanding its failure
to comply with the requirements of the very act cre-
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ating its lien, the United States contends its lien is
entitled to priority in this case. * * * This contention
can not be sustained. Whether a statute creating a
lien is to be given a liberal or a strict construction, it
is well established that ‘the character, operation and
extent of the lien must be ascertained from the terms
of the statute which creates and defines it, and the
lien will extend only to persons or conditions pro-
vided for by statute, and then only where there has
been at least a substantial compliance with all the
statutory requirements.” * * * Positive legislative en-
actments prescribing conditions essential to the exist-
ence and preservation of a statutory lien cannot be
disregarded.”

The court said in Augustine v. Congregation of the
Holy Rosary of Pompeii, 213 Wis. 517, 252 N. W. 271,
the following: “Under those provisions (Sec. 289.06,
Stats. 1931) no lien given by ch. 289, Stats., shall exist
and no action to enforce such a lien shall be main-
tained unless the complaint was filed as well as served
within the prescribed period. As to plaintiff’s claim
for a lien, that period expired on November 13, 1932.
Thereafter, by virtue of the unambiguous terms of the
very statute under which he claims a right to have a
lien, no such lien shall exist and no action can be main-
tained to enforce it. * * * After the expiration of that
prescribed period, the court, as it rightly ruled, was with-
out discretion to avoid that statutory bar as to the lien by
enlarging that period for the filing of a complaint on
plaintiff’s motion.”

In Gile v. Atkins, 93 Me. 223, 44 A. 896, 74 Am. S.
R. 341, the court said: “The statutory lien, therefore,
continued in force until the beginning of the 11th day
of January, 1899, and then expired. The plaintiff’s
attachment was not made till the next day, January
12th, when the lien no longer existed. * * * But the
plaintiff insists that the defendant is estopped from
questioning the seasonableness of the attachment, be-
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cause when apprised, some two months previous, of the
plaintiff’s intention to enforce his lien, he assured the
plaintiff the colt was foaled on July 20th and thereby
induced the plaintiff to delay the attachment. * * * the
lien in this case was created solely by statute and had
such duration only as the statute gave it. Its entire
vitality was dependent on the terms of the statute.
# * * Tt could derive no life, nor prolongation of life,
from any statements of the defendant * * *. There was
no lien on the colt of any kind or extent outside of
the statute. * * * One of those terms is that the at-
tachment should be made before the colt was six months
old. There is no provision that the parties, either or
both, by estoppel or in any other way, may substitute a
later date for the attachment.”

De Gooyer v. Northwest Trust & State Bank, 130
Wash. 652, 228 P. 835, declared: ‘“Statutes creating
liens are in derogation of the common law and are to
receive a strict construction. * * * Their operation will
not be extended for the benefit of those who do not
clearly come within the terms of the act. It is true
that § 1209, Rem. Comp. Stat. (P.C.S. 9665b), provides
that the lien laws shall be liberally construed with
the view to effecting their object. This means that
when it has been determined that persons come within
the operation of the act it will be liberally applied to
them.”

Rent-A-Car Co. v. Belford, 163 Tenn. 590, 45 S. W.
2d 49, asserts: “When a lien comes into existence by
force of a statute, it must be measured by that statute,
and can have no greater force than the statute gives it.”

Birmingham Trust & Savings Co. v. Louisiana Na-
tional Bank, 99 Ala. 379, 13 So. 112, 20 L. R. A. 600,
states: “The lien being created by statute, is limited
in operation and extent by the terms of the statute,
and can arise and be enforced only in the event and
under the facts provided for in the statute.”

The statutes noted above are indispensable to the
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cause of action asserted by appellant. §§ 68-215.01 and
68-215.07, R. R. S. 1943. These created a right that did
not exist at common law. A condition precedent to
the enjoyment of the right was a compliance with
the requirements imposed, one of which was that an
action to test the validity of any conveyance of real
estate made by a recipient of old age assistance to a
child of the recipient within 2 years prior to the making
of the application by the recipient for the assistance
must be brought within 1 year of the death of the re-
cipient. This is by the statute made a condition to
the right and of the remedy. Appellant could not
comply with this indispensable requirement because
the period allowed within which the case was required
to be commenced had elapsed when these proceedings
were instituted. It has often been said and recently
repeated by this court that where a right has been
created by statute which did not exist in the common
law, the Legislature may impose restrictions thereon,
and the conditions so imposed qualify and are an integral
part of the act and must be fully complied with in
the manner therein prescribed. Clay County v. Bottorf, .
166 Neb. 262, 88 N. W. 2d 898. The observation made
in Swaney v. Gage County, 64 Neb. 627, 90 N. W. 542,
is appropriate: “It must be conceded that the legisla-
tive body, which created the right of action, had ab-
solute power to determine the conditions under which
it must be brought * * *. Without such a law the
plaintiff in this case would have had no right of action
at all * * *”
The judgment should be and it is affirmed.
AFFIRMED.
SimMons, C. J., participating on briefs.
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Ross Nist anp Mary Nist PALMESANO, ADMINISTRATOR
AND ADMINISTRATRIX OF THE ESTATE OoF MARTHA NisI,
ALSO KNOWN AS MaTTria Nisi, DECEASED, APPELLEES, V.

CHECKER CAB C0., A CORPORATION, APPELLANT.
105 N. W. 2d 523

Filed October 21, 1960. No. 34774.

1. Trial. A motion for a directed verdict must for the purpose
of decision thereon be treated as an admission of the truth of
all material and relevant evidence submitted on behalf of the
party against whom the motion is directed. Such party is en-
titled to have every controverted fact resolved in his favor, and
to have the benefit of every inference that can reasonably be
deduced from the evidence.

2. Appeal and Error. It is not the province of this court in
reviewing the record in an action at law to resolve conflicts
in or weigh the evidence.

It is presumed in such an action that controverted
facts were decided by the jury in favor of the successful party,
and its finding based on conflicting evidence will not be dis-
turbed unless clearly wrong.

4. Automobiles: Evidence. A qualified expert, upon laying a prop-
er foundation, may give his opinion as to the speed of an auto-
mobile, based on the length of skid marks made by it when
brakes were applied.

Various factors, such as skid marks, distance
traveled after impact, and force of impact, constitute pertinent
evidence in arriving at an estimate of the rate of speed of an
automobile, either by those involved in an accident or those
in authority investigating the accident immediately thereafter.

6. Automobiles: Negligence. Proof of violation of a statute or

city ordinance relating to speed does not of itself establish

negligence in an action for damages but it is evidence which
is to be considered in determining whether a party is guilty of
negligence.

In the absence of a prohibition by statute or
ordinance a person may cross a street at any place and is not
limited to crossings at intersections. The driver of an auto-
mobile owes to one crossing a street at a point not a regular
crossing the duty of reasonable and ordinary care under the
circumstances.

The operator of an automobile equipped with
headlights as required by statute, who does not observe a pedes-
trian until just before striking him, is not conclusively guilty of
negligence. Under such circumstances it is clearly a question
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for the jury. The question whether the defendant should have
seen the deceased, and the inferences to be drawn from the
evidence adduced, are matters of evidence which a jury must
decide.

In those cases where reasonable minds may
differ on the question of whether or not the operator of an auto-
mobile exercised the care, caution, and prudence required of
him under the circumstances of the particular situation the
issue of negligence on the part of the operator is one of fact to
be determined by a jury.

ApPEAL from the district court for Douglas County:
ARTHUR C. THOMSEN, JUDGE. Affirmed.

Gross, Welch, Vinardi, Kauffman & Schatz, for ap-
pellant.

Albert Lustgarten, Schrempp & Lathrop, and Henry
C. Rosenthal, Jr., for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

MESSMORE, J.

This is an action at law brought in the district court
for Douglas County by Ross Nisi and Mary Nisi Palme-
sano, administrator and administratrix of the estate of
Martha Nisi, also known as Mattia Nisi, deceased, against
the Checker Cab Company, a corporation, defendant, to
recover damages for the wrongful death of plaintiffs’
decedent caused by the negligence of a driver of one of
defendant’s taxicabs. The jury returned a verdict in
favor of plaintiffs and against the defendant, assessing
the amount of recovery for plaintiffs in the sum of
$8,868.15. The defendant filed a motion to set aside
the verdict and for judgment in accordance with its
motion for directed verdict at the conclusion of the
plaintiffs’ evidence and at the conclusion of all of the
evidence. This motion was overruled. From the over-
ruling of defendant’s motion, the defendant perfected
appeal to this court.

The plaintiffs’ petition, insofar as it need be con-
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sidered here, alleged in substance that on or about May
30, 1958, at about 9:20 p.m., Martha Nisi was proceeding
from the west to the east side of the street in front of
or to the east of the premises described as 1234 South
Tenth Street in the city of Omaha; that as she reached
a point at about the center of the street she was then
and there struck by a northbound Checker cab operated
by the driver, Stanley W. Hartwell, in the course and
scope of his employment with the cab company; and that
as a result of such collision Martha Nisi was thrown
to the street and killed. The plaintiffs further alleged
that the death of Martha Nisi was directly caused by
the negligence of the driver of such taxicab in the fol-
lowing respects: (1) In operating the taxicab at such
time at an excessive rate of speed; (2) in his failing to
keep a proper lookout at such time and place; (3) in
failing to keep the taxicab under proper control; and
(4) in failing to operate the taxicab on the right or
east side of the street.

The first cause of action alleged in the plaintiffs’
petition related to the loss of services to the surviving
husband and the second cause of action related to burial
expenses and other expenses incident thereto.

For answer to the plaintiffs’ petition the defendant
admitted that the plaintiffs were the duly authorized,
appointed, qualified, and acting administrator and ad-
ministratrix of the estate of Martha Nisi, deceased, and
were residents of Omaha; that the defendant was en-
gaged as a common carrier in the taxicab business in
the city; and that at the time and place set out in the
plaintiffs’ petition an accident occurred and as a result
thereof the plaintiffs’ decedent met death. The de-
fendant’s answer denied all other allegations contained
in the petition, and further denied that its driver was
negligent. The answer then claimed that the sole and
proximate cause of the accident and resulting death of
Martha Nisi was her contributory negligence which
was more than slight in failing to cross the street on a
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crosswalk; in failing to keep a proper lookout or to
take precautions for her safety; and in moving into
the path of the defendant’s vehicle. Defendant prayed
that the plaintiffs’ petition be dismissed.

For reply to the defendant’s answer, the plaintiffs
denied all of the allegations contained in such answer
which were not admissions of plaintiffs’ petition.

The defendant assigns as error (1) that the trial court
erred in overruling defendant’s motion for directed
verdict at the conclusion of plaintiffs’ evidence and at
the conclusion of all of the evidence; (2) that the trial
court erred in overruling the defendant’s motion to
set aside the verdict and judgment and for judgment
in accordance with the motion for directed verdict; and
(3) that the trial court erred in refusing to hold that
the plaintiffs’ decedent was guilty of contributory neg-
ligence as a matter of law.

The following rules of law are applicable to this case.

In Corbitt v. Omaha Transit Co., 162 Neb. 598, 77
N. W. 2d 144, this court held: “A motion for a directed
verdict must for the purpose of decision thereon be
treated as an admission of the truth of all material and
relevant evidence submitted on behalf of the party
against whom the motion is directed. Such party is
entitled to have every controverted fact resolved in his
favor, and to have the benefit of every inference that
can reasonably be deduced from the evidence.”

It is not the province of this court in reviewing the
record in an action at law to resolve conflicts in or
weigh the evidence. It is presumed in such an action
that controverted facts were decided by the jury in
favor of the successful party, and its finding based on
conflicting evidence will not be disturbed unless clearly
wrong. See, Snyder v. Farmers Irr. Dist., 157 Neb. 771,
61 N. W. 2d 557; Shields v. County of Buffalo, 161 Neb.
34, 71 N. W. 2d 701.

The record shows that a police officer of the city of
Omaha assigned to the traffic investigation division of
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the police department arrived at the scene of the acci-
dent shortly after 9:20 p.m., on May 30, 1958. Upon
arriving at the scene, he found a vehicle and the body
of a female person. The pavement was dry and it was
generally clear that evening. He made an investigation
in the 1300 block on South Tenth Street. He testified
that the block constitutes several blocks between Wil-
liam Street and Pierce Street, with no intervening
cross streets between those two streets; and that the
closest stop-and-go signal is on South Tenth and Wil-
liam Streets, approximately 4 blocks from the general
scene of the accident. He asked the driver of the
Checker taxicab, which was the vehicle he found at
the scene of the accident, to tell him and to show him
approximately where the party stepped from the curb
and where she was struck. The driver pointed out a
place in front of 1315 South Tenth Street, on the east
side of the street. This witness further testified that
South Tenth Street is 50 feet 2 inches wide. The taxi-
cab was approximately 69 feet north of the point where
the driver of the taxicab indicated it struck Mrs. Nisi.
There was a white line in the center of South Tenth
Street. This street runs north and south. From his
investigation, the officer determined that there were
skid marks approximately down the center of the white
line, and some skid marks slightly west of the center
line. The skid marks extended backwards from the
right rear wheel of the taxicab and east of the center
line of the pavement. The skid marks began in front
of the residence at 1315 South Tenth Street and con-
tinued northward and ended at the rear wheels of the
taxicab. The body of Mrs. Nisi was found 23 feet 8
inches from the left front wheel of the taxicab and
21 feet 9 inches from the right front wheel of the taxi-
cab. The body was lying on its back. He could see
a bone sticking through the skin on one of the legs,
and the face was covered with blood. He further testi-
fied that in the area where the accident occurred the
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speed limit was 25 miles an hour. This witness fur-
ther testified that he smelled alcohol on the breath of
the driver of the taxicab.

On cross-examination this witness testified that there
were large trees on both sides of South Tenth Street
with branches hanging over the street; and that the
taxicab driver said when he first saw Mrs. Nisi she
was right in front of the cab, when it hit her. He asked
the cab driver to tell him approximately where Mrs.
Nisi walked out from the curb. The driver went over
to the front of 1315 South Tenth Street and pointed
to the curb in front of that address, stating that was
where Mrs. Nisi came from, going from the east to the
west.

On re-direct examination this witness testified that
he took the cab driver back and showed him the skid
marks.

Across the driveway north of the mortuary herein-
after referred to there is a street light. This light is
approximately 20 feet above the street and on an arm
extending 10 to 12 feet from the west curb on South
Tenth Street.

A captain of the Nebraska Safety Patrol testified that
he had been associated with the patrol for 22 years and
was in charge of the education and training division of
the patrol. In 1944, he was awarded a fellowship by
Northwestern University in the study of traffic admin-
istration, including specialized study of the investigation
of physical facts. He had classwork, and conducted tests
at various speeds with different types of automobiles to
compute various speeds from various stopping dis-
tances, and made skid mark and speed computations.
Following his work at Northwestern University he con-
ducted a training course for new officers in the Nebraska
Safety Patrol, and was an instructor in the field of skid
marks. This witness testified that he made an exam-
ination in the area between William and Pierce Streets
on South Tenth Street in the fore part of April 1959;
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and that the surface of the street was an asphalt-type
pavement with coarse sand ground into the asphalt.
He further testified that in arriving at an estimate and
opinion relating to the speed of the taxicab as judged
from the skid marks, he would take into consideration
the type of paved surface of the street, the grade, and
the condition of the pavement, whether it was wet or
dry. The weight of the automobile would make a
very slight difference with respect to figuring speed
from skid marks. The condition of the tread on the tires
would not make any difference on the stopping dis-
tance. He further testified that with respect to skidding
with the wheels locked, the cramping of the wheels to
the right or left makes no difference in the driver’s
ability to stop the car; and that after the brakes are
locked the driver would be unable to steer the car as
the wheels would be unable to turn. He further testi-
fied that assuming a grade of 5.4 percent on South
Tenth Street, where the taxicab left a total of 69 feet
of skid marks, he would estimate the speed of the taxi-
cab to have been 34 or 35 miles an hour, which would
be a minimum speed. He further testified that the
normal reaction time in a situation where something
unexpected comes up and it is necessary to decide what
to do and then act, would be about three-quarters of a
second, and that a car traveling 34 or 35 miles an hour
would travel about 38 feet during three-quarters of a
second. He repeatedly stated that the formula used
by the Nebraska Safety Patrol actually favors the driver,
and is a computation that is very lenient.

On cross-examination he testified that the length of
the wheelbase of a car is not subtracted from the length
of the skid marks in figuring the speed of the car.

A draftsman in the public works department of the
city of Omaha fixed the grade on South Tenth Street
between William and Pierce Streets at 5.4 percent.

A doctor testified that after the accident, when Mrs.
Nisi’s body was brought to the hospital, he examined
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the body and pronounced her dead. He further ex-
amined the body and found that she had a laceration
on the scalp, many bruises, abrasions, and scrapes on
the skin, and dirt and gravel were ground into the skin.
She also had compound fractures of the left leg and
the right arm. The skin was broken, and the bones
were protruding through the skin.

Dr. Levine, an expert on blood analysis who makes
analyses for the Omaha police department to disclose the
alcoholic content, analyzed the blood of the taxi driver
and testified that it had an alcoholic content of .125
percent. This witness further testified that where the
content is between .1 and .125 percent, the reaction time
is slowed, as well as a person’s judgment. At .125 per-
cent, deterioration of vision, judgment, muscular activ-
ity, and reflex action begins.

The driver of the taxicab was taken to the police
station and interviewed by a captain of police. A
written statement was taken from him, which he
signed. At the trial he was questioned about this state-
ment. He was asked if he saw Mrs. Nisi before the
right front fender of the cab struck her. He answered
that she was from 2 to 4 feet in front of the right front
fender when he first saw her. He did not remember
telling anyone that he did not see her until the right
front fender of the taxicab struck her. He was handed
the statement containing his signature, and he recalled
that the statement was taken the night of the accident.
He testified that he possibly made the statement that
he did not see Mrs. Nisi until she was in front of the
taxicab, but he was so nervous at the time that he
could not say whether he did or not.

Just prior to the accident Mrs. Nisi attended a wake
at the Salanitro Mortuary which is on the west side
of South Tenth Street about midway between William
and Pierce Streets. The distance between these two
cut-through streets is approximately 900 feet. Mrs.
Nisi lived with her husband and son on South Ninth
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Street, almost directly east of the Salanitro Mortuary.
She bade some acquaintances at the wake goodbye and
left the mortuary. Just after she left, someone came
into the mortuary and said there had been an accident
to someone who had just left the mortuary.

A witness for the defendant testified that when the
accident occurred he was driving his 1950 blue Buick
about 20 or 25 feet behind the taxicab. When he en-
tered South Tenth Street at William Street, from the
west, he had observed the northbound taxicab. At the
time the taxicab went through the intersection it was
traveling, according to the best judgment of this wit-
ness, approximately 25 miles an hour. This witness
testified that after he got onto South Tenth Street he
was traveling about 10 car lengths behind the taxicab;
that the lights on the taxicab were on; and that he
was gaining on the taxicab and supposed he was 6 car
lengths behind the taxicab when something unusual
happened. He further testified that the taxicab was
traveling where normal ftraffic travels. Cars were
parked on both sides of the street. This witness stopped
his car 2 car lengths behind the taxicab. He got out
of the car and walked to the back of the taxicab. He
saw no skid marks. At the scene of the accident there
were trees on each side of the street and it was rather
dark in that area.

The driver of the taxicab testified that he reported
for work at the taxicab company about 5:30 pm. He
had made seven trips up to the time of the accident,
the last one being from the Burlington bus depot to a
hospital. After he discharged that passenger, he started
to return to the depot and was proceeding north on
South Tenth Street. He went through the intersection
of South Tenth and William Streets when the green light
was in his favor, and was followed by another vehicle
that had been waiting for the light so that it could
turn left on South Tenth Street. This driver further
testified that he went down the incline, and it was
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rather steep to the north, and when he had traveled two-
thirds of the block down such incline, all at once, just
in front of his right headlight and within a few feet, a
lady stepped out in front of the cab. It was rather
dark along there. When the lady stepped out, he ap-
plied his brakes and swerved the taxicab to the left,
which would be to the west, and the lady must have
become confused because she took another step after
he had seen her. He further testified that when he
first saw Mrs. Nisi she was a little bit to the right of
the right headlight; and that at that time she was
facing west and, according to this witness’ testimony,
had apparently taken another step just after he saw
her. When the taxicab struck Mrs. Nisi, she fell back
over the right fender of the taxicab. It traveled ap-
proximately 30 to 35 feet before coming to an abrupt
stop. The sudden stop threw her forward directly in
front of the taxicab at a slight angle toward the center
of the street. The front end of the taxicab was across
the center line to the west, and the rear wheels of the
taxicab were to the east. This witness further testi-
fied that at the time of the accident Mrs. Nisi was
wearing dark clothing.

On cross-examination this witness testified that on
the day of the accident he arose at 3:30 or 4 p.m., and
drank a bottle of beer in his room. He further testi-
fied that he had dinner at the Avalon Bar and Restau-
rant around 7:153 p.m., and stayed there probably 20
or 25 minutes. He further testified that there was a
dent on the top of the right front fender of the taxicab.

With reference to the speed of the taxicab, the ex-
pert witness testified that he estimated the speed of
the taxicab at the time of the accident to be 34 or
35 miles an hour. Such speed was over the maximum
speed limit allowed for travel in the area in which
the accident occurred.

In Tate v. Borgman, 167 Neb. 299, 92 N. W. 2d 697,
this court held: “A qualified expert, upon laying a
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proper foundation, may give his opinion as to the speed
of an automobile, based on the length of skid marks
made by it when brakes were applied.”

In Koutsky v. Grabowski, 150 Neb. 508, 34 N. w.
2d 893, this court held: “Various factors, such as skid
marks, distance traveled after impact, and force of im-
pact, constitute pertinent evidence in arriving at an esti-
mate of the rate of speed of an automobile, either by
those involved in an accident or those in authority in-
vestigating the accident immediately thereafter. See
5 Am. Jur., Automobiles, § 630, p. 850.” See, also,
Shields v. County of Buffalo, supra.

In Tempero v. Adams, 153 Neb. 331, 44 N. W. 2d 604,
this court held: “Proof of violation of a statute or city
ordinance relating to speed does not of itself establish
negligence in an action for damages but it is evidence
which is to be considered in determining whether a
party is guilty of negligence.”

It appears that Mrs. Nisi, in order to arrive at a cross-
walk, would have had to walk about 390 feet to William
Street, or a greater distance to Pierce Street, to arrive
at any marked or unmarked crosswalk. Under the
statute and the city ordinance of the city of Omaha,
a pedestrian crossing a street at any point other than
within a marked or unmarked crosswalk shall yield the
right-of-way to vehicles upon the street. Notwithstand-
ing such provisions, every driver of a motor vehicle
shall exercise due care to avoid colliding with any
pedestrian upon a roadway and shall give warning by
sounding the horn when necessary, and shall exercise
proper precautions.

In Armer v. Omaha & C. B. St. Ry. Co., 151 Neb.
431, 37 N. W. 2d 607, this court said: “In the absence
of a prohibition by statute or ordinance a person may
cross a street at any place and is not limited to crossings
at intersections. The driver of a motor vehicle owes
to one crossing a street at a point not a regular cross-
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ing the duty of reasonable and ordinary care under the
circumstances, * * *7”

In the instant case the physical facts show that Mrs.
Nisi was near the center of the street when the taxi-
cab struck her. The taxicab was moving in a straight
line north to the point of impact. There were no auto-
mobiles approaching with blinding headlights, nor any
other reason given by the driver of the taxicab for his
failure to see Mrs. Nisi until the defendant’s taxicab
struck her.

This court said in Anderson v. Nincehelser, 152 Neb.
857, 43 N. W. 2d 182: “The operator of an automobile
equipped with headlights as required by statute, who
does not observe a pedestrian until just before striking
him, is not conclusively guilty of negligence. Under
such circumstances it is clearly a question for the jury.
The question whether the defendant should have seen
the deceased, and the inferences to be drawn from the
evidence adduced, are matters of evidence which a
jury must decide.”

“In those cases where reasonable minds may differ
on the question of whether or not the operator of an
automobile exercised the care, caution, and prudence
required of him under the circumstances of the par-
ticular situation the issue of negligence on the part of
the operator is one of fact to be determined by a jury.”
Miers v. McMaken, 147 Neb. 133, 22 N. W. 2d 422.

We have heretofore set out evidence concerning the
odor of intoxicating liquor on the breath of the taxi-
cab driver as observed by the investigating officer, and
the percentage of alcoholic content of his blood as testi-
fied to by an expert on the subject. This evidence
was admitted upon the issue relating to the driver’s
control of the taxicab at the time of the accident. The
trial court did not instruct the jury on the question
as to whether or not the driver of the taxicab was un-
der the influence of intoxicating liquor. This evidence
was properly admitted as evidence of negligence when
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coupled with the physical acts or omissions, lack of
control, or diminution of vision in the operation of the
taxicab, and was for the consideration of the jury. See
Gilliland v. Wood, 158 Neb. 286, 63 N. W. 2d 147.

The defendant pleaded the defense of contributory
negligence on the part of the decedent. This is an af-
firmative defense which the defendant was obligated
to prove by a preponderance of the evidence.

There were no objections on the part of the defend-
ant to the instructions given by the trial court. The
trial court properly instructed the jury with reference
to the charges of negligence against the driver of the
taxicab and the affirmative defense of contributory neg-
ligence, pleaded by the defendant, on the part of the
decedent.

In the light of the evidence heretofore set out, the
jury could find by a preponderance of the evidence
that the defendant’s driver was guilty of negligence in
one or more of the elements of negligence pleaded in
the plaintiffs’ petition as heretofore set forth.

For the reasons given herein, the judgment of the
trial court is affirmed.

AFFIRMED.

Smumons, C. J., participating on briefs.

MaRy JAROSH, APPELLEE, V. GEORGE VAN METER ET AL,

APPELLANTS.
105 N. W. 2d 531

Filed October 21, 1960. No. 34783.

1. Trial. In a case where a motion was made at the close of all
of the evidence for a directed verdict, which motion should have
been sustained but was overruled and the case submitted to a
jury which returned a verdict contrary to the motion, and there-
after a motion for a judgment notwithstanding the verdict is
duly filed, it is the duty of the court to sustain the motion
and render judgment in accordance with the motion for a directed
verdict. -
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Negligence. Proximate cause, as used in the law of negligence,
is that cause which in a natural and continuous sequence, un-
broken by an efficient intervening cause, produces the injury,
and without which the injury would not have occurred.

It is not sufficient that the negligence charged furnishes
only a condition by which the injury is made possible, for if
such condition causes an injury by the subsequent independent
act of a third person, the two acts are not concurrent and the
existence of the condition is not the proximate cause of the
injury.

Torts: Negligence. A tort-feasor is answerable for all the con-
sequences that, in the natural course of events, flow from his
unlawful or negligent acts, although those results are brought
about by the intervening agency of others, provided the inter-
vening agents were set in motion by the primary wrongdoer, or
were the natural consequences of his original wrongful act.
Negligence. Ordinarily, where the negligence of one party is
merely passive and potential causing only a condition while
that of the other is the moving and effective cause of the acci-
dent, the latter is the proximate cause.

Contributory negligence is conduct for which plaintiff
is responsible, amounting to a breach of the duty which the
law imposes upon persons to protect themselves from injury,
and which, concurring and cooperating with actionable negli-
gence for which defendant is responsible, contributes to the
injury complained of as a proximate cause.

Automobiles: Negligence. A pedestrian crossing a street at a
place other than a street intersection or crosswalk in direct
violation of a city ordinance is required to keep a constant look-
out for his cwn safety in all directions of anticipated danger.
While the driver of an automobile across inter-
sections where there are no traffic signals is charged with notice
that a pedestrian has the right-of-way, and is required to accord
such to the pedestrian, yet as between intersections the auto-
mobile has the right-of-way and the driver has a right to assume
that pedestrians will observe this rule. He is not required to
anticipate that a pedestrian will violate the rule.

This court has held many times that the vio-
lation of a statute or an ordinance regulating traffic does not
constitute negligence as a matter of law but is evidence of neg-
ligence to be considered by the jury in connection with other
circumstances in evidence. The mere fact that a pedestrian
walks across a street between intersections contrary to ordinance
is not of itself negligence. But, one who does so must neces-
sarily be required to exercise a greater degree of care than one
who walks across a street at an intersection or a ecrosswalk




Vor. 171] SEPTEMBER TERM, 1960 63
Jarosh v. Van Meter i

where protection is afforded by giving the pedestrian the right-
of-way.

AprpPEAL from the district court for Douglas County:
JamMmEes M. FrrzGeraLp, JUDGE. Reversed and remanded
with directions.

Collins & Collins and Story, Pilcher, Howard & Hick-
man, for appellants.

Tesar & Tesar, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

WENKE, J.

This is a tort action which was originally brought in
the district court for Douglas County by Mary Jarosh
against George Van Meter, Frank Odorisio, and Richard
Murray for the purpose of recovering damages she sus-
tained by reason of injuries suffered in a car-pedestrian
accident. Plaintiff recovered a verdict against all of the
defendants and judgment was entered thereon. De-
fendants thereupon filed motions for either a new trial
or for a judgment notwithstanding the verdict and have
taken this appeal from the overruling thereof.

Appellants Frank Odorisio and Richard Murray con-
tend the evidence adduced at the trial does not show
that the panel truck, owned by Odorisio and double
parked by his employee Murray, was a proximate cause
of the accident and that they are therefore entitled to
a judgment notwithstanding the verdict. Appellant
George Van Meter contends that the evidence adduced
at the trial shows appellee was, as a matter of law,
guilty of contributory negligence to a degree that, under
the comparative negligence doctrine, it defeats any right
she might otherwise have to recover against him and
that, by reason thereof, he is entitled to a judgment
notwithstanding the verdict. In determining these con-
tentions the following principles are applicable:
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“In every case, before the evidence is submitted to
the jury, there is a preliminary question for the court to
decide, when properly raised, not whether there is liter-
ally no evidence, but whether there is any upon which
a jury can properly proceed to find a verdict for the
party producing it, upon whom the burden of proof is
imposed.” Hickman v. Parks Constr. Co., 162 Neb. 461,
76 N. W. 2d 403, 62 A. L. R. 2d 1040.

“Where the facts adduced to sustain an issue are such
that reasonable minds can draw but one conclusion
therefrom, it is the duty of the court to decide the ques-
tion, as a matter of law, rather than submit it to a jury
for determination.” Thomas v. Owens, 169 Neb. 369,
99 N. W. 2d 605.

“A motion for a directed verdict or for a judgment
notwithstanding the verdict admits, for the purposes
of a decision of the motion, the truth of the material
and relevant evidence on behalf of the party against
whom the motion is directed, and he is entitled to have
each controverted fact found in his favor and have the
‘benefit of fair inferences deducible from the evidence.”
Spracklin v. Omaha Transit Co., 162 Neb. 351, 76 N. W.
24 234.

“In a case where a motion has been made at the close
of all of the evidence for a directed verdict, which mo-
tion should have been sustained but was overruled and
the case was submitted to a jury which returned a ver-
dict contrary to the motion, and a motion for judgment
notwithstanding the verdict is duly filed, it is the duty
of the court to sustain the motion and render judgment
in accordance with the motion for a directed verdict.”
Corbitt v. Omaha Transit Co., 162 Neb. 598, 77 N. W. 2d
144.

" The accident, in which appellee was injured, hap-
pened about 3:15 p.m., on December 20, 1957, at a point
on South Tenth Street, which is in the city of Omaha,
just west of the entrance of Saint Josephs Hospital.
Saint Josephs Hospital is located along the east side of
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South Tenth Street between Castelar and Martha Streets.
In front of the hospital, and along the east curb of South
Tenth Street, is an area 95 feet long wherein buses and
cabs may stop at the curb to load and unload passengers.
It is designated as being for that purpose by signs at
each end of the area and by the curb being painted
yellow. South Tenth Street, from curb to curb, is 40
feet wide and surfaced with asphalt. It had a white
line painted down the center thereof. Martha Street
joins South Tenth Street from the west and forms a T
intersection. The intersection is about 40 to 50 feet
north of where the accident happened. Castelar Street
is the first east-west intersecting street to the south of
the place where the accident happened. The evidence
shows that South Tenth Street is heavily traveled by
vehicles and it is also frequently crossed by pedestrians
going to and from the hospital. However, the place
where appellee attempted to cross was neither an inter-
section nor a marked crosswalk; in fact, it was in an
area located between intersections.

On the day involved appellee, who lives at 2315 South
Eleventh Street, had gone to a grocery store on South
Tenth Street to buy groceries. After doing so she
boarded a bus, northbound on South Tenth Street, to
return home. As was her custom she alighted from the
bus, after it had stopped in front of the hospital, and
waited for it to travel on north before proceeding west
across South Tenth Street. As she stood there waiting
for the bus to go on to the north she looked both to the
north and south to see if any traffic was approaching
thereon from either direction in order to determine if
it was safe for her to cross. At this time she noticed a
panel truck to her left or south was double parked on
the east side of South Tenth Street or in the lane for
vehicles traveling thereon to the north. This was the
truck owned by appellant Odorisio and being driven by
his employee appellant Murray. It appears there was
a car parked at the curb and that Murray, in the course
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of his duties as an employee of appellant Odorisio, double
parked the panel truck alongside of this car, parallel
thereto and about 114 feet therefrom.

After the bus had gone on north and after she had
looked to see if any traffic was coming from either the
north or south on South Tenth Street, appellee proceeded
to cross South Tenth Street toward the west at a point
about 12 to 15 feet north of the parked panel truck.
At about the time this was happening appellant Van
Meter was approaching South Tenth Street on Castelar
Street driving his 1954 Hudson sedan. At South Tenth
Street he stopped at a stop sign and while so stopped he
observed the panel truck double parked in the driving
lane for northbound traffic. After doing so Van Meter
entered the intersection and drove north on South Tenth
Street in the driving lane for northbound traffic. As
he approached the parked truck he turned to the left to
pass it, there being no other traffic from either the north
or south at the time.

As he turned to the left to pass the parked fruck the
left wheels of his car went across the center line of
South Tenth Street some 18 inches because the parked
truck did not leave him sufficient room to pass it with-
out doing so, its west side being within 6 or 7 feet of
the center line of South Tenth Street. Appellant Van
Meter could not see through the panel truck because of
the nature of its construction, so he was not able to see
what was on South Tenth Street in front of it until his
car was abreast of it. When it was he saw appellee in
the street some 12 or 15 feet ahead of the truck and about
9 feet west of the west side thereof, if extended north.
He testified he immediately applied his brakes, which
skidded his front tires some 15 feet; that he hit appellee
and knocked her to the pavement; that he hit her with
his car just to the left of the center of the front end
thereof and at a point in the street some 3 feet east of
the center thereof; and that he traveled about 4 feet
after doing so. Appellee testified she continued to look
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both to the north and south as she crossed South Tenth
Street but saw no traffic coming thereon from either di-
rection; and that she was looking west when she was hit,
which was just to the west of the center thereof, but
never saw the car of appellant Van Meter before it hit
her.

There is really no dispute in the record except that
relating to the point where appellee says she was hit.
Appellee testified it was to the west of the center line
of South Tenth Street while Van Meter testified it was
about 3 feet east thereof.

We shall first consider the contention of appellants.
It is, of course, the duty of the trial court to submit to
the jury all material issues presented by the pleadings
which find support in the evidence adduced. See, Frasier
v. Gilchrist, 165 Neb. 450, 86 N. W. 2d 65; Coyle v. Stopak,
165 Neb. 594, 86 N. W. 2d 758; Bell v. Crook, 168 Neb.
685, 97 N. W. 2d 352.

“Negligence is the doing of something which an ordi-
narily prudent person would not have done under the
same or similar circumstances, or the failure to do some-
thing which an ordinarily prudent person would have
done under the same or similar circumstances.” Shupe
v. County of Antelope, 157 Neb. 374, 59 N. W. 2d 710.

Appellant Murray, by double parking the panel truck
of appellant Odorisio, violated certain ordinances of the
city of Omaha relating to the use of its streets by vehicles
being operated thereon. We have held that such vio-
lation is evidence of negligence which a jury is entitled
to consider upon the question of whether actionable negli-
gence exists. See, Fimple v. Archer Ballroom Co., 150
Neb. 681, 35 N. W. 2d 680; Stark v. Turner, 154 Neb. 268,
47 N. W. 2d 569; Hersh v. Miller, 169 Neb. 517, 99 N, W.
2d 878. And, in this respect, where separate independent
acts of negligence by different persons combine to pro-
duce a single injury, each participant is liable for the
resulting damages though the act of one of them alone
might not have caused the injury. See, McClelland v.
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Interstate Transit Lines, 142 Neb. 439, 6 N. W. 2d 384;
Shupe v. County of Antelope, supra.

However, to be actionable, such negligence must have
been a or the proximate cause of the injuries for which
damages are sought to be recovered. Frerichs v. Eastern
Nebraska Public Power Dist., 154 Neb. 777, 49 N. W. 2d
619. “Proximate cause, as used in the law of negligence,
is that cause which in a natural and continuous sequence,
unbroken by an efficient intervening cause, produces
the injury, and without which the injury would not have
occurred.” Shupe v. County of Antelope, supra. As
stated in Steenbock v. Omaha Country Club, 110 Neb.
794, 195 N. W. 117:  “It is not sufficient that the negli-
gence charged furnishes only a condition by which the
injury is made possible, for if such condition causes an
injury by the subsequent independent act of a third per-
son, the two acts are not concurrent and the existence
of the condition is not the proximate cause of the in-
jury.” However, as stated in Paup v. American Tele-
phone & Telegraph Co., 124 Neb. 550, 247 N. W. 411:
“A tort-feasor is answerable for all the consequences
that, in the natural course of events, flow from his un-
lawful or negligent acts, although those results are
brought about by the intervening agency of others, pro-
vided the intervening agents were set in motion by the
primary wrong-doer, or were the natural consequences
of his original wrongful act.” In Frerichs v. Eastern
Nebraska Public Power Dist., supra, we said: “In dis-
tinguishing between proximate cause and condition this
court said in Steenbock v. Omaha Country Club, 110
Neb. 794, 195 N. W. 117:  ‘To constitute proximate cause,
under authority of the adjudicated cases, the injury
must be the natural and probable result of the negli-
gence, and be of such a character as an ordinarily pru-
dent person could have known, or would or ought to
have foreseen might probably occur as the result. It
is not sufficient that the negligence charged does noth-
ing more than furnish a condition by which the injury
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is made possible, and if such condition causes an injury
by the subsequent independent act of a third person,
the two acts are not concurrent and the existence of
the condition is not the proximate cause of the injury.’ ”
As we said in Shupe v. County of Antelope, supra, by
quoting from Rulane Gas Co. v. Montgomery Ward &
Co., 231 N. C. 270, 56 S. E. 2d 689: “Where a second ac-
tor has become aware of the existence of a potential
danger created by the negligence of an original tort-
feasor, and thereafter, by an independent act of negli-
gence, brings about an accident, the first tort-feasor
is relieved of liability, because the condition created
by him was merely a circumstance of the accident and
not its proximate cause.” Therein we also said, by
quoting from Cooley on Torts, § 52, p. 133: “But if
the acts or neglects were not concurrent in time, and the
party last in fault was chargeable with some duty to
the other which, if performed, would have prevented
the injury, the law will attribute to his culpable conduct
the injurious consequence, and refuse to look beyond it.”

“Ordinarily, where the negligence of one party is
merely passive and potential causing only a condition
while that of the other is the moving and effective cause
of the accident, the latter is the proximate cause.”
Ecker v. Union P. R. R. Co., 164 Neb. 744, 83 N. W. 2d
951. See, also, Hersh v. Miller, supra.

Appellee was fully aware of the parked panel truck
before she left the east side of South Tenth Street to
cross while appellant Van Meter had become aware of
its being parked where it was even before he entered
South Tenth Street. Under these circumstances, with
the parties being fully aware of the parked panel truck
and there being, at the time, no other traffic on South
Tenth Street to interfere with their use thereof or to
divert their attention, we think the parked truck merely
created a condition of which the acting parties were
fully aware and in no way was it a proximate cause of
the accident in which appellee was injured.
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Other jurisdictions, under comparable situations, have
come to the same conclusion. See, Geisen v. Luce, 185
Minn. 479, 242 N. W. 8; Powers v. Standard Oil Co., 98
N. J. L. 730, 119 A. 273; DeLuca v. Manchester Laundry
& Dry Cleaning Co., Inc., 380 Pa. 484, 112 A. 2d 372;
Baker v. Cities Service Oil Co., 321 Ill. App. 142, 52 N.
E. 2d 284. As stated in Powers v. Standard Oil Co,,
supra: “In such a situation cause necessarily compre-
hends an efficient operating force or situation, by inter-
vention or otherwise, without which the accident could
not have happened. In this situation the truck was an
immobile, inactive instrumentality, incapable in its in-
active condition of perpetrating harm or damage. The
fact that its reversed situation made its position upon the
street at that point a violation of the Traffic law, did not
confer upon the truck either activity or force, so as to
constitute it an active efficient instrumentality for harm.
Its violation of the Traffic law created simply a super-
added visible condition upon the street, which was per-
fectly obvious to the wayfarer, and imposed upon him
or her, as a consequence, the necessity for corresponding
care or precaution in the use of the highway. For the
patent violation of the Traffic law the remedy rested with
the constituted municipal authorities, but its actual ex-
istence as an obvious fact to be reckoned with could not
be ignored by the traveling public, and did not exempt
the wayfarer from the exercise of the legal duty of due
care under the existing conditions.”

Under the circumstances herein disclosed by the evi-
dence adduced we do not think there is any evidence
upon which a jury could base a finding to the effect
that the parked panel truck was a proximate cause of
the accident and, in view thereof, appellants Odorisio
and Murray were entitled to have their motion for a
directed verdict, based on that contention, sustained
and are now entitled to have their motion for judg-
ment notwithstanding the verdict sustained.

We come then to appellant Van Meter’s contention
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that the trial court should have sustained his motion
for a directed verdict because appellee was guilty, as
a matter of law, of contributory negligence sufficient,
under the comparative negligence doctrine, to defeat any
right she might otherwise have to recover against him.

“Contributory negligence is conduct for which plain-
tiff is responsible, amounting to a breach of the duty
which the law imposes upon persons to protect them-
selves from injury, and which, concurring and cooper-
ating with actionable negligence for which defendant
is responsible, contributes to the injury complained of
as a proximate cause.” Corbitt v. Omaha Transit Co.,
supra.

We have said that when a pedestrian crosses the
street at an intersection, and the same would be true
at a marked crosswalk, that: “On reaching the inter-
section, he would look both to his right and to his left.
Seeing that no cars were coming from the right that
would endanger him before reaching the center of the
street and determining that he could safely cross in
front of cars coming from his left, he would proceed,
being watchful of the cars whose traffic lanes he was
crossing. Arriving in the center of the street, he would
devote the greater part of his attention to cars coming
from the south (right) whose traffic lanes he would
cross in reaching the other side of the street, being
alert, however, at all times, to the possibility that a
car might appear where normally it would not be ex-
pected.” Belville v. Bondesson, 130 Neb. 926, 266 N.
W. 901. However, as stated in Doan v. Hoppe, 133 Neb.
767, 277 N. W. 64: “A pedestrian crossing a street at
a place other than a street intersection or crosswalk
in direct violation of a city ordinance is required to
keep a constant lookout for his own safety in all di-
rections of anticipated danger.” Therein we went on
to hold that: “We have come to the conclusion that
one who crosses a street between intersections, con-
trary to the provisions of a city ordinance, is required
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to keep a constant lookout for his own safety, and if
he fails to so do he is guilty of contributory negligence
as a matter of law.” See, also, Trumbley v. Moore,
151 Neb. 780, 39 N. W. 2d 613; Wilson v. Wiggins, 155
Neb. 382, 52 N. W. 2d 248.

“While the driver of an automobile across intersec-
tions where there are no traffic signals is charged with
notice that a pedestrian has the right of way, and is
required to accord such to the pedestrian, yet as be-
tween intersections the automobile has the right of
way and the driver has a right to assume that pedestrians
will observe this rule. He is not required to anticipate
that a pedestrian will violate the rule.” Doan v. Hoppe,
supra.

Here the evidence shows appellee violated certain
ordinances of the city of Omaha by crossing South Tenth
Street where she did. However, as stated in Doan v.
Hoppe, supra: “This court has held many times that
the violation of a statute or an ordinance regulating
traffic does not constitute negligence as a matter of
law but is evidence of negligence to be considered by
the jury in connection with other circumstances in evi-
dence. The mere fact that a pedestrian walks across
a street between intersections contrary to ordinance is
not of itself negligence. But, one who does so must
necessarily be required to exercise a greater degree of
care than one who walks across a street at a cross-
walk where protection is afforded by giving the pedes-
trian the right of way.” See, also, Trumbley v. Moore,
supra.

Here the evidence shows appellee was crossing South
Tenth Street from east to west at a point between in-
tersections and not where it was marked as a cross-
walk. She testified she could not see to the south
when she first left the east side of the street, although
she looked, because of the parked panel truck which
she observed; that she could see to the north but no
traffic was coming from that direction, although South
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Tenth Street, at this location, is normally heavily trav-
eled by vehicles and also frequently crossed by pedes-
trians going to and from the hospital; that she con-
tinued to look both north and south and did so at a
point where she could see past the parked panel truck
but saw no traffic coming from either direction; that
she then continued on west across the street and was
hit by appellant Van Meter’s car after she had crossed
the center line, not having seen the car before it hit
her; and that she was looking west at the time she was
hit. Appellant Van Meter testified that after he had
turned his car to the left to pass the parked panel
truck he could not see ahead of the truck before he
came abreast of it because of the nature of the truck’s
construction; that when he came abreast of the truck
he saw appellee going west across South Tenth Street
some 12 or 15 feet ahead of the truck; that when he saw
her she was some 2 or 3 feet west of a line extended
north from the west side of the parked truck; that he
immediately applied his brakes and slid his front tires,
which left tracks on the pavement for a distance of
15 feet; that he could not avoid hitting appellee; that
he hit her with the front of his car when she was some
3 feet east of the center line of South Tenth Street:
and that his car traveled forward a distance of 4 feet
after hitting her. x
The only dispute in the evidence relates to where
appellee was with reference to the center line of South
Tenth Street when she was hit. There is no evidence
that appellant Van Meter’s car was being driven at an
unreasonable rate of speed under the circumstances.
In fact, the evidence adduced would indicate he was
travehng at a reasonable rate of speed. There was no
other traffic on South Tenth Street at the time to
divert the attention of either appellee or appellant Van
Meter. Appellee testifies that when she got to where
she could look past the parked truck to the south that
she did so but saw no car approaching from that di-
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rection. Under the undisputed evidence adduced ap-
pellant Van Meter’s car had then turned out to pass the
parked truck and had to be in plain sight. Appellee
cannot excuse her failure to see this car approaching
from the south merely by saying she looked and did not
see it. She was duty bound to look and see what was
in plain sight. Her failure to do so and then stepping
out in front of the oncoming car at a time and place
when the driver thereof could not avoid hitting her
was contributory negligence of such a degree that it
defeated, as a matter of law, any right she might other-
wise have against appellant Van Meter. In view thereof,
appellant Van Meter’s motion for a directed verdict,
based thereon, should have been sustained and he is now,
by reason thereof, entitled to have his motion for a
judgment notwithstanding the verdict sustained.

Appellants raise two contentions relating to their mo-
tions for new trial which have merit. However, in
view of what we have herein said and held it would
serve no useful purpose to discuss them. We reverse
the judgment of the trial court and remand this cause
to it with directions to enter a judgment for the ap-
pellants in accordance with our opinion, taxing all costs
to appellee. ‘

REVERSED AND REMANDED WITH DIRECTIONS.
Smvimons, C. J., participating on briefs.

MARTIN WARE, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA,

DEFENDANT IN ERROR.
105 N. W. 2d 570

Filed October 21, 1960. No. 34797.

1. Rape. In a prosecution for rape, if the prosecutrix testifies to
facts constituting the crime charged and the accused unequivo-
cally denies the commission of the offense, the testimony of the
prosecutrix must be corroborated on material points by other
evidence to sustain a conviction of the accused.
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It is not essential in such a case that the prosecutrix
be corroborated by other evidence as to the principal act con-
stituting the offense, but it is indispensible that she be
corroborated as to facts and circumstances which tend to support
her testimony as to the principal fact in issue.

8. Criminal Law. Where time is not an ingredient of a crime, a
variance between the information and the proof is not fatal if .
the date proved is within the statute of limitations.

Where the undisputed evidence shows that the crim-

inal act charged, if committed, was not barred by the statute

of limitations, a failure to instruct as to the statute of limita-
tions is not prejudicially erroneous.

Where the punishment of an offense created by stat-

ute is left to the discretion of the court, to be exercised within

certain prescribed limits, a sentence imposed within such limits
will not be disturbed unless there appears to be an abuse of
discretion.

ERRoR to the district court for Douglas County: PATRICK
W. LyncH, JUDGe. Affirmed.

W. D. O’'Shaughnessy, for plaintiff in error.

Clarence S. Beck, Attorney General, and John E. Wen-
strand, for defendant in error.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosrLaugH, JJ.

CARTER, J.

The defendant below was convicted of the crime of
statutory rape, charged to have been committed on or
about December 28, 1958, upon Patty Lou Kinney, a fe-
male child of the age of 12 years. The plaintiff in error,
hereafter referred to as the defendant, was sentenced
to serve 5 years in the State Penitentiary. He seeks a
review by petition in error to this court.

The prosecutrix testified that she was born on Sep-
tember 19, 1946, and was 12 years of age on the date of
the alleged offense. Her testimony is that she attended
a picture show with the defendant, his wife, and small
son on the evening of December 28, 1958, and after the
show, at about 11:30 p. m., she went to their one-room



76 NEBRASKA REPORTS [VoL. 171
Ware v. State

apartment with them. She testified that defendant, with
the assistance of his wife, forcibly had sexual relations
with her at that time. Defendant and his wife there-
after accompanied her to her home. Prosecutrix made
no complaint to anyone until she discovered that she
was .pregnant. She gave birth to a child on September
21, 1959. The defendant and his wife deny the act
charged on December 28, 1958. The defendant admitted
to two police officers that he had sexual relations with
the prosecutrix in an automobile at‘the rear of his
home a few days after Christmas, 1958. He gave a writ-
ten statement to this effect to the deputy county attor-
ney and to a court reporter who reduced it to writing.
At the trial defendant testified that he had never had
sexual relations with the prosecutrix and that he had
admitted it to the police and given a written statement
admitting it because he desired to protect his wife from
a charge of rape, pending against her. o
The defendant contends that his motion for a directed
verdict should have been sustained, primarily because
the act charged on December 28, 1958, was not corrobo-
rated. In a prosecution for rape, if the prosecutrix testi-
fies to facts constituting the crime, and the accused un-
equivocally denies the commission of the offense, the
testimony of the prosecutrix must be corroborated on
material points by other evidence to sustain a convic-
tion. Peery v. State, 163 Neb. 628, 80 N. W. 2d 699.
While the testimony of the prosecutrix was most un-
usual, and was given after she admitted she was mad
at defendant’s wife, yet the admission made by the de-
fendant to two police officers and the written admissions
given to the deputy county attorney and to the court
reporter are corroborative of the charge. The fact that
the prosecutrix gave birth to a child within the period of
gestation is also corroborative to some extent. It is
frue that the .defendant denied the truth of the admis-
sions at the trial, but this creates a question for the jury
to determine as to which time he was telling the truth.
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The evidence of the prosecutrix that defendant had
sexual relations with her on or about December 28,
1958, when she was 12 years of age is sufficiently cor-
roborated to sustain .a conviction. Miller v. State, 169
Neb. 737, 100 N. W. 2d 876; Onstott v. State, 156 Neb.
99, 54 N. W. 2d 380; Hudson v. State, 97 Neb. 47, 149 N.
W. 104.

Defendant contends that the trial court erred in giv-
ing instruction No. 10. By this instruction the court
instructed the jury that under the evidence in this case
the date of the offense is not an essential element in the
crime of rape as charged in the information. Ordinarily
the court is required to charge that the crime was com-
mitted on the date charged, or within the time limited
by statute for the prosecution of the offense. Sledge v.
State, 142 Neb. 350, 6 N. W. 2d 76; Rema v. State, 52
Neb. 375, 72 N. W. 474; Palin v. State, 38 Neb. 862, 57
N. W. 743.

In the instant case the trial court did not instruct

that the jury must find that the act charged was com-
mitted within 3 years of the date charged in the in-
formation. The undisputed evidence shows that prose-
cutrix had known the defendant for only 7 months prior
to the date the offense was charged. The defendant ad-
mits that he had known prosecutrix since the preceding
summer. Under this evidence the offense charged could
not have occurred at a time when the 3-year statute
of limitations would have application. Under such a
situation it is not prejudicial to the defendant for the
trial court not to instruct with reference thereto. Svehla
v. State, 168 Neb. 553, 96 N. W. 2d 649.
- The defendant contends that the sentence of 5 years
is excessive. The statutory penalty for the offense
charged is from 3 to 20 years in the penitentiary. There
is nothing in the record to indicate an abuse of discretion
by the trial court. Under such circumstances the rule
set forth in Miller v. State, supra, is controlling.

We find the record to be free from error prejudicial
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to the rights of the defendant, and the judgment is

affirmed.
AFFIRMED.

Smvmons, C. J., participating on briefs.

IN RE PRESCRIPTION OF REASONABLE RATES AND CHARGES
FOR MoTorR CARRIERS OF PROPERTY FOR HIRE.
L. E. WurtL.ock TRUCK SERVICE, INC., APPELLANT, V.

SurppERS OIL FIELD TRAFFIC ASSOCIATION, APPELLEE.
105 N. W. 2d 588

Filed October 21, 1960. No. 34808.

1. Public Service Commissions: Motor Carriers. The Nebraska
State Railway Commission has authority to prescribe reason-
able rates and charges for the transportation of property by
common carrier under the provisions of section 75-241, R. S.
Supp., 1959.

Where the evidence is in conflict in a hearing
before the Nebraska State Railway Commission to fix the rates
and charges which a common carrier may charge for the trans-
portation of property, the power to resolve such conflicts rests
with the commission and not the courts.

3. Public Service Commissions. An order of the Nebraska State
Railway Commission which ignores the undisputed or admitted
facts and a proper application of the law to such facts is arbi-
trary and unreasonable.

4. Public Service Commissions: Appeal and Error. Rulings of the
Interstate Commerce Commission in dealing with the subject of
transportation by common carriers in interstate commerce may
properly be considered by the Nebraska State Railway Commis-
sion, and by this court on appeal therefrom, when dealing with
comparable situations in intrastate commerce.

5. Public Service Commissions: Motor Carriers. An increase in
the rates of a common carrier of intrastate commerce over the
interstate rates for the same service is not discriminatory as to
interstate users of a similar service.

6. Public Service Commissions: Appeal and Error. An order of
the Nebraska State Railway Commission that is arbitrary and
unreasonable will be vacated and set aside on appeal to this
court.
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AppPEAL from the Nebraska State Railway Commission.
Reversed.

Nelson, Harding & Acklie, for appellant.
Robert E. Powell and Philip Bolian, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

CARTER, J.

This is an appeal from an order of the Nebraska State
Railway Commission denying the application of L. E.
Whitlock Truck Service, Inc., for an increase in the
motor vehicle common carrier rates and charges for the
transportation of oil-field equipment, commodities, and
supplies in Nebraska intrastate commerce. The primary
issue is whether or not the proposed rates and charges
were fair and reasonable for the transportation of such
commodities in intrastate commerce.

The authority of the commission to prescribe reason-
able rates and charges for the transportation of property
by common carrier is contained in section 75-241, R.
S. Supp., 1959. The record shows that the application
was denied after notice was given and a hearing held.
It is the contention of the applicant that the order of the
commission denying his application is arbitrary, unrea-
sonable, and contrary to law. In this respect it is the
rule that where there is evidence supporting factors
which are inconsistent or in conflict with other recog-
nized factors, the power to decide ordinarily rests with
the commission and not the courts. Under such cir-
cumstances this court will not substitute its judgment
for that of the commission. Nebraska Limestone Pro-
ducers Assn. v. All Nebraska Railroads, 168 Neb. 786,
97 N. W. 2d 331; Chicago, B. & Q. R.R. Co. v. Herman
Bros., Inc., 164 Neb. 247, 82 N. W. 2d 395. The powers
of the commission may not, however, be whimsically
exercised. The commission may not disregard undis-
puted or admitted facts, although it may resolve con-
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flicts in the evidence. The exercise of power by the
commission without a proper application of the law to
undisputed or admitted facts is an arbitrary exercise
of power which the courts are required to correct.
Chicago & N. W. Ry. Co. v. Save the Trains Assn.,
167 Neb. 61, 91 N. W. 2d 312.

Applicant’s evidence is substantially as follows: L.
E. Whitlock Truck Service, Inc., has assets of $647,260.73.
In 1959 the revenue received for all services rendered
as a common carrier amounted to $1,238,905.20. The
total cost of operation was $1,321,829.26. The loss sus-
tained for the year, including interest and other non-
operating expenses, was $103,680.91. The ratio of rev-
enue to expense was 100 to 108.04. This indicates a loss
of 8.04 cents on each dollar expended.

Objection was made to an item of expense in the
amount of $18,000 for uncollectible revenue. The evi-
dence shows that this was in fact a reserve fund cre-
ated at the rate of $1,500 a month to apply against un-
collectible revenue at the close of the accounting year.
No accounting had been had at the time of the hearing
and there was no evidence of facts or past experience
that would justify the item of $18,000 as an expense.
Applicant admits the nature of the item and that it is
an improper charge to the extent that it exceeds the
amount of uncollectible revenue. Under the circum-
stances shown in the record the $18,000, or any part
thereof, was not established as a proper item of ex-
pense. Applicant’s claimed loss should be reduced by
$18,000, leaving applicant’s gross loss at the figure of
$85,680.91, according to its own records. The operating
loss of the applicant, exclusive of interest on current
and equipment obligations less other income amounting
to $20,756.85, is $64,924.06.

The record shows that applicant has intrastate au-
thority in Nebraska, Oklahoma, Kansas, Colorado, and
South Dakota, and interstate authority between points
in Oklahoma, Kansas, Nebraska, South Dakota, North
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Dakota, Wyoming, Colorado, and Utah. The evidence
shows that in April 1959, applicant sold its intrastate
business in Kansas for a substantial sum, reserving its
interstate rights and some minor intrastate authority.
The amount so received was not included in applicant’s
balance sheet showing the operational loss hereinbefore
indicated. The objector appears to argue that this is
a matter to be considered in determining whether or
not an increase in rates and charges should be granted.
The record also shows that applicant purchased the
operating rights and business of a competitor at Sid-
ney, Nebraska, in January 1959. We fail to see where
the sale in Kansas and the purchase in Nebraska are
material to the issue before the commission, particularly
if the more applicable formula to be used is the ratio
of revenue to expense as the parties seem to agree.

In relating expense of operation to revenue for the
purpose of obtaining a rate increase for a common car-
rier, an efficient operation of the carrier’s business
is contemplated. It stands to reason that inefficient
management or operation cannot afford a basis for an
increase in rates and charges for the transportation of
designated commodities by all common carriers trans-
porting the same commodities under the same conditions.
Nebraska Limestone Producers Assn. v. All Nebraska
Railroads, supra.

The objector contends, although no proof was offered
by it, that applicant’s expense for maintenance and
repairs was excessive because of a lack of competence
on the part of applicant’s truck drivers and drivers’
helpers. The applicant admits however that there is
merit in this assertion. The evidence shows that appli-
cant had 40-odd trucks domiciled in Nebraska, some of
which had a carrying capacity of 36,000 to 38,000 pounds.
The evidence further shows that oil drillers and oil
producing companies pay a much higher rate of pay to
truck drivers and drivers’ helpers than applicant can
pay under existing rates and charges. This results in



82 NEBRASKA REPORTS [Vor. 171
L. E. Whitlock Truck Service v. Shippers Qil Field Traffic Assn.

a large turnover in truck drivers and helpers and a
reduced efficiency in the operation of his trucks, which
bears directly upon the cost of their maintenance. Whit-
lock testified that if the requested increase in rates and
charges were allowed by the commission, a portion of
it would be used to raise the rates of pay of drivers
and helpers, and to establish a training program for
them which would tend to reduce the maintenance.
costs on this expensive equipment. It is the contention
of the applicant that unless a compensatory rate struc-
ture is fixed by the commission such costs cannot be
assumed and that, as an alternative, it would discon-
tinue the service before losses absorbed the assets of
the company. It may be pointed out in this connection
that the commission has established no formula for
ascertaining the ratio of operating revenue to operating
expenses in this type of operation. The amount spent
for maintenance by the applicant in 1959 is not ques-
tioned. Applicant states that it was abnormally high
because of unusual climatic conditions during the early
months of 1959. Whitlock testified that the first 4
months of 1959 were the worst with which he had ever
contended and that these conditions did bring about
abnormal maintenance. He testified that this applica-
tion for a 10 percent increase in distance rates and the
varying percentage of increases and charges for labor
and accessories did not take into consideration the
additional expenses growing out of the unusual climatic
conditions in 1959 and, if they were proper to be in-
cluded, an increase of rates and charges by 20 percent
would be required. While the exhibits offered in evi-
dence appear to include all expenses of the applicant,
including the unusual maintenance expense in early
1959, the amount of the increase requested would not
cover such additional operational costs and return an
adequate compensation to the applicant for the service
rendered. We point out that by giving the evidence its
most favorable import to the objector, that is, by dis-
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allowing the $18,000 uncollectible revenue item as an
expense and disregarding interest costs and other in-
come during the year, the operating loss would be
$64,924.06. This involves a ratio of revenue to expense
of 100 to 105.2.

There appear to be two methods used in calculating
whether or not a rate will yield an adequate return.
The first method is to provide a reasonable return upon
the amount of the investment. The second method is
by the operating ratio rule, a ratio of operating rev-
enue to operating expenses. The reasoning for the
application of the ratio rule is set out in County Board
of Arlington County, Va. v. United States, 101 F. Supp.
328. It is usually applied where revenue and expense
is greatly in excess of the capital investment. The rail-
way commission of this state has not adopted a rate-
fixing formula for the class of cases we have before us.
It is evident from the record that it considered the ratio
method in the instant case and the parties apparently
are in accord that it affords the proper formula. While
we have no established ratio by the commission which
can be said to provide for a reasonable rate in such
cases, the matter has been before the Interstate Com-
merce Commission. While the holdings of that body
are-not necessarily controlling, they may properly be
considered under our holding in Preisendorf Transport,
Inc. v Herman Bros., Inc., 169 Neb. 693, 100 N. W. 2d
865. In Fares, Motor, Between Northern Kentucky
and Cincinnati, 62 M. C. C. 67, an operating ratio of
100 to 92 before income taxes was held to be reason-
able. In Transcontinental and Western Increases, 61
M. C. C. 755, a ratio of 100 to 93 was approved as the
basis for a reasonable rate. This leads us to the con-
clusion that under the evidence in this case that was
not in dispute, an increase in rates was required and
the refusal to increase them was arbitrary. This is
necessarily based on the evidence that the relation
of operating revenue to operating expense in the ratio
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of 100 to 93 will produce a compensatory return.

The objector produced evidence of oil drillers and
producers who object to the increased rate application
for the reason that it will increase their costs which
are already high. These witnesses represent companies
which provide approximately 5.06 percent of appli-
cant’s intrastate revenue in Nebraska. They admit
that applicant should be permitted a rate that would
return a reasonable profit. The mere fact that it will
increase their costs of operation is not a controlling
factor since an increase in transportation rates always
increases the cost to users of the service. Some 20 users
of the service provided by applicant indicated their
support of the application, 2 of them having representa-
tives present to testify. These users of the service pro-
vide 64.81 percent of applicant’s intrastate revenue in
Nebraska. Their evidence may be summarized as fol-
lows: Their companies are in business to make a profit
and they agree that applicant is likewise entitled to a
reasonable profit from its operations. They freely ad-
mit that they desire this needed service at as low a
rate as they can obtain it. They testify to added con-
siderations. Whitlock testified applicant had 40-odd
large trucks. They testify that applicant could “rig
down,” transport, and “rig up” a 500,000 pound drill-
ing rig in one movement in one day. It requires 15
trucks for such a movement and the applicant usually
has them available. The 15 trucks so used had an
original cost value of approximately $315,000. The two
competitors in the field have less equipment and are not
ordinarily in a position to transport the larger oil drill-
ing rigs with the efficiency and dispatch as the appli-
cant. The evidence is that these companies are faced
with a $700 daily expense which can be saved in cer-
tain instances by using applicant’s equipment. In other
words, they prefer to support applicant’s request for an
increase to an abandonment of its service because of the
resulting savings to their companies.
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‘Applicant’s two competitors, whom we shall refer
to as Neff and Gettel, did not appear for or against
the application. The objector asserts this is a circum-
stance for a denial of the increase. The evidence shows
that applicant, Neff, and Gettel filed a joint application
for a rate increase which was heard by the commission
on September 22 to 25, 1959, and denied on October 2,
1959. The evidence shows that applicant invited them
to join in the present application but, not hearing from
them, concluded to make application on its own. Why
neither party called Neff or Gettel to testify is not
shown by the record. The inference to be drawn from
this, if any proper inference is warranted, is that Neff
and Gettel deemed existing rates noncompensatory in
view of their previous action in the matter.

It is contended that the requested rates, if granted by
the commission, would be discriminatory as to Nebraska
interstate users of the service. The evidence shows
that the intrastate rates in neighboring states and the
interstate rate are for all practical purposes the same
as the existing intrastate rates in Nebraska. From this
it is argued that a presumption of the reasonableness
of the Nebraska rates arises. It is further argued that
the Nebraska commission, if it raised the Nebraska rates
and charges, would as a matter of law impose a discrim-
inatory rate as to interstate users in Nebraska and intra-
state users in neighboring states. We see no merit in
this contention. An increase in the rates of a common
carrier of intrastate commerce over the interstate rates
for the same service is not discriminatory as to inter-
state users of a similar service. Chicago, Milwaukee, St.
Paul & P. R. R. Co. v. State of Illinois, 355 U. S. 300, 78
S. Ct. 304, 2 L. Ed. 2d 292. Such a contention if adopted
by the Interstate Commerce Commission and neighboring
state regulatory commissions would result in a freezing
of established rates and charges from which there could
be no escape irrespective of the evidence. Such is not
the law. Whitlock testified that applicant is filing or
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has filed similar applications before the other commis-
sions but, because the major part of its revenue is de-
rived in Nebraska, it elected to first present its applica-
tion to the Nebraska commission. We find nothing in
the record that limits its right to so proceed.

We hold that a grant of an increase in rates and
charges required by the evidence in such a case as we
have before us would not be unlawful as being discrim-
inatory. While the existing rates for the same service
in other jurisdictions may create a presumption of rea-
sonableness, such a presumption may be overcome by
evidence.

A common carrier is bound to carry at equal rates for
all customers in like condition and, ofttimes what ap-
pears to be an economic discrimination is not an unjust
discrimination inhibited by sections 75-501 and 75-502,
R. R. S. 1943. When competitive conditions are differ-
ent, different rate levels can be justified without sub-
jecting them to a charge of unjust discrimination. Con-
sequently a state commission may properly fix reason-
able rates calculated to return a reasonable profit for
the services rendered, even though they exceed estab-
lished interstate and intrastate rates in other jurisdic-
tions; provided, of course, that the evidence sustains the
rate because of the existing circumstances and operating
conditions. Chicago, B. & Q. R. R. Co. v. Herman Bros.,
Inc., supra; Nebraska Limestone Producers Assn. v. All
Nebraska Railroads, supra.

We conclude that the Nebraska State Railway Com-
mission is authorized to prescribe reasonable rates and
charges for the transportation of oil-field equipment,
commodities, and supplies in Nebraska intrastate com-
merce. We further conclude that the undisputed evi-
dence in this case, under a proper application of the law,
requires that an increase in rates be granted for the
performance of the services designated in the applica-
tion and that the order denying the application is arbi-
trary and unreasonable. We likewise hold that an order
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granting an increase in common carrier rates on specified
commodities is not ipso facto discriminatory merely be-
cause it exceeds the interstate rate or the intrastate rates
of neighboring states.

It is not the province of this court on an appeal from
the Nebraska State Railway Commission to fix rates for
common carriers. That is the exclusive function of the
commission. If an order made by the commission is ar-
bitrary and unreasonable in that it fails to properly
apply the law to undisputed evidence the court may
properly so declare and set aside such order. The order
of the commission denying the applicant relief in the in-
stant case is therefore set aside as arbitrary and un-
reasonable.

REVERSED.

Smumons, C. J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V. ROBERT MORSE, APPELLEE,

IMPLEADED WITH MARK B. TINSLEY ET AL., APPELLANTS.
105 N. W. 2d 572

Filed October 28, 1960. No. 34795.

1. Bail. If the surety on a bail bond fails to deliver his prin-
cipal into the custody of a proper officer of the law or to pro-
cure his attendance in court as the bond requires, the lia-
bility of the makers of the bond for the penalty thereof be-
comes absolute and the bond should be forfeited.

A bail bond is a contract between the surety and the

State that if the latter will release the principal from cus-

tody, the surety will undertake that the principal will appear

personally at any specified time and place to answer the charge
made against him; and upon fajlure of the principal to so
appear, the makers of the bond become absolute debtors of the

State in the amount of the penalty of the bond.

A judgment rendered on account of a forfeited bail

bond may not exceed the amount of the penalty of the bond.

ApPEAL from the district court for Scotts Bluff County:
RicuarRp M. VAN STEENBERG, JUDGE. Reversed and re-
manded.
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. Heiss & Lammers and Webb, Kelley, Green & Byam,
for appellants.

Clarence S. Beck, Attorney General, and Bernard L.
Packett, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosraucH, JJ.

Bosraucs, J.

Mark B. Tinsley and Earlene Tinsley were charged
with the possession by them in Scotts Bluff County of
tools suitable for breaking and entering with the inten-
tion to use them for a burglarious purpose. The offense
ascribed to them was a felony. § 28-534, R. R. S. 1943.
The county court of Scotts Bluff County, in which pro-
ceedings were initiated, required the accused to appear
in the district court for that county and fixed bail for
each of the accused in the sum of $5,000 for his and
her release respectively from custody. The accused
each tendered an appearance bond in that amount ex-
ecuted by them respectively as principal and signed
by the Summit Fidelity and Surety Company as surety.
The bonds were accepted, approved, and filed by the
county court and accused were thereupon released from
custody.

Mark B. Tinsley and Earlene Tinsley will be referred
to herein as accused except when they and the Summit
Fidelity and Surety Company are spoken of collectively
they will be designated appellants. State of Nebraska
will be designated appellee.

The condition of each of the bonds was that the ac-
cused- named therein would personally appear in the
district court for Scotts Bluff County on the first day of
the next jury term of that court and from time to time as
ordered by it until the final determination of the cause
and that accused would not depart the court without
leave.

The first day of the next jury term of the district
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court for that county after the bonds were furnished
and approved was July 13, 1959. Transcript of the
proceedings had in the cause in the county court was
filed in the district court June 9, 1959, and on that date
an information charging the accused with the crime de-
scribed above was filed in the district court. The ac-
cused or either of them did not appear in the district
court July 13, 1959. The accused were located and
taken into custody at South Gate, Los Angeles County,
California, shortly before December 7, 1959. They were
returned to Scotts Bluff County by representatives of
the surety and were arraigned in the district court on
that date on the charge above described. The district
court, on motion of the county attorney made on behalf
of appellee, found a breach of each of the bonds furnished
by the accused and adjudged a forfeiture of each of
them. Thereafter the district court held a hearing at
which the interested parties introduced evidence and
presented arguments, at the conclusion of which the
court found that judgment should be rendered on the
two bonds against appellants for the sum of $9,500 and
that the surety should be granted a reduction of the
total of the two bonds of $500 on account of expenses
of the surety in returning the principal in each of the
bonds from Los Angeles County, California, to Scotts
Bluff County, Nebraska. A judgment was rendered by
the district court against appellants for $9,500 on the
appearance bonds furnished by the accused because of
their default in failing to perform the requirements of
the bail as above recited and the forfeiture of the bail
as previously adjudged by the district court. Their
motion for a new trial was denied and from that ruling
they have prosecuted this appeal.

There is no issue of fact in this case. The existence,
validity, effectiveness, and breach of each of the bonds
were established. The accused or either of them did
not appear in or attend court as the bonds required.
The principals in the bonds were then fugitives from
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justice attempting to escape detection by officers of the
law and they were successful in that respect for a period
of about 6 months. A case for forfeiture of each of the
bonds and judgment for the penalty of each thereof was
complete. It is provided by statute that if there is a
breach of condition of a bail bond, the court shall de-
clare a forfeiture of the bail; and when a forfeiture
has been had, the court shall, on motion, enter judgment
and execution may issue thereon. §§ 29-1106 and 29-
1108, R. R. S. 1943.

If the surety on a bail bond fails to deliver his prin-
cipal into the custody of the proper officer of the law
or to procure his attendance in court as the bond re-
quires, the liability of the makers of the bond for the
penalty thereof becomes absolute and the bond shouid
be forfeited. A bail bond is a contract between the
surety and the State that if the latter will release the
principal from custody, the surety will undertake that
the principal will appear personally at any specified
time and place to answer the charge made against him;
and upon failure of the principal to so appear, the
makers of the bond become absolute debtors of the
State in the amount of the penalty of the bond. When
a surety makes a bail bond it assumes the risk involved
if its faith in the principal is misplaced. State v. Honey,
165 Neb. 494, 86 N. W. 2d 187.

Appellants argue that the judgment rendered herein
is void because it is in excess of the jurisdiction of the
district court. It was stipulated by appellee and appel-
lants that a hearing of the motion for judgment on the
order of forfeiture of the bonds of Mark B. Tinsley
and Earlene Tinsley should, without notice to appel-
ants or any of them, be held commencing at 10 o’clock
on the morning of January 9, 1960. The hearing was
held at that time and the judgment was rendered that
day. There were present the county attorney of Scotts
Bluff County representing appellee, the attorney repre-
senting the appellants, and an officer of the surety.
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They all participated in the hearing. The bail bonds
were furnished, accepted, and filed in the case. The
district court had jurisdiction of the subject matter and
of the parties interested in the proceeding for the for-
feiture of the bonds and the entry of judgments for the
liability thereon. The argument of appellants in this
respect is incorrect. Section 29-1106, R. R. S. 1943,
directs: “When there is a breach of condition of a
recognizance, the court shall declare a forfeiture of the
bail.” Section 29-1108, R. R. S. 1943, provides in part:
“When a forfeiture of a recognizance has not been set
aside, the court shall on motion enter a judgment of
default and execution may issue thereon. By entering
into a bond, the obligors submit to the jurisdiction of
the court * * * The liability upon the bond may be
enforced on motion without the necessity of an inde-
pendent action.”

The accused each separately furnished a bail or ap-
pearance bond of $5,000. Mark B. Tinsley was not a
party to, had no connection with, and was not liable for
any amount on the bond given by Earlene Tinsley. Like-
wise she was not interested in or liable for any amount
of the bond furnished by Mark B. Tinsley. The liabil-
ities of the accused were several and not joint. Appel-
lants say the joint judgment against them is void as to
the principal named in each of the bonds respectively
because the liability of each principal was not in excess
of $5,000 but the court rendered judgment against each
of them and the surety for $9,500.

The motion of appellants for a new trial separately
specified: (1) Error in the assessment in the amount
of the recovery in that it is too large, being based upon
both bonds; (2) that the decision is not sustained by the
evidence; and (3) that the decision is contrary to law.
A judgment against Mark B. Tinsley on account of the
bond furnished herein by him could not legally have
been for more than $5,000, the amount of the penalty
of the bond. Likewise a judgment against Earlene
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Tinsley on account of the bond furnished by her herein
could not legally have been for more than $5,000, the
amount of the penalty of her bond. The rendition of a
judgment herein for $9,500 against each of the accused
was incorrect as to the amount of the recovery, was
not sustained by evidence, and was contrary to law.
The judgment being erroneous as to each of the prin-
cipals cannot be sustained as to the surety. There should
have been a judgment on the bond furnished by Mark
B. Tinsley against him and the surety thereon for an
amount not in excess of the penalty of the bond and
a separate judgment on the bond furnished by Earlene
Tinsley against her and the surety thereon for an amount
not in excess of the penalty of the bond. A judgment on
account of a breach of the condition of a bail bond may
be rendered for the full amount of the penalty of the
bond but not for more.

In People v. Parisi, 217 N. Y. 24, 111 N. E. 253, Ann.
Cas. 1916C 111, the court said: “This recognizance is
executed under a statute for the purpose of securing and
insuring the performance of an act and not for the pay-
ment by the principal of moneys and in such a case the
general rule seems to have been early established both
in England and in this state that the recovery should be
limited by the penalty.”

In United States v. Broadhead, 127 U. S. 212, 8 S. Ct.
1191, 32 L. Ed. 147, it is stated: “These cases are suits
brought upon two bonds given by John F. Broadhead
and his sureties, conditioned for his appearance in the
District Court of the United States for the District of
California, to answer two separate indictments for
making and forging checks on the Assistant Treasurer
of the United States at San Francisco. The penalty of
each of these bonds was $5000, and, according to well
settled principles, no interest can be recovered in such
a suit as this, nor can any recovery be had beyond the
amount prescribed in these instruments, except for
costs.”
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It is declared in Empire State Surety Co. v. Linden-
meier, 54 Colo. 497, 131 P. 437, Ann. Cas. 1914C 1189:
“It is a general rule, and well settled, that sureties are
liable only to the extent of the penalty of the bond.”

People v. Hanaw, 106 Mich. 421, 64 N. W. 328, was an
action on a recognizance furnished by Joseph Gregory
upon an information which charged him with the offense
of breaking and entering in the nighttime a certain shop
with intent to commit larceny. Concerning the judgment
which was rendered on the recognizance the court said:
“We think error was committed in entering judgment
for interest on the amount of the recognizance from the
date of forfeiture. * * * The judgment will be modi-
fied, and a judgment entered in this court for the pen-
alty of the bond, $600, and costs of the court below.”
See, also, 8 C. J. S., Bail, § 106, p. 210; 6 Am. Jur., Bail and
Recognizance, § 221, p. 156.

The judgment should be and it is reversed and the
cause is remanded to the district court for Scotts Bluff
County for further proceedings according to law.

REVERSED AND REMANDED.

SimmMons, C. J., participating on briefs.

JOHN STOLLER ET AL., APPELLEES, V. STATE OF INEBRASKA,

APPELLANT.
1056 N.. W. 2d 852

Filed October 28, 1960. No. 34798.

1. Pleading. A general demurrer admits all allegations of fact
in the pleading to which it is addressed, which are issuable,
relevant, material, and well pleaded; but does not admit the
pleader’s conclusions of law or fact.

A general demurrer tests the substantive legal rights
of parties upon admitted facts, including proper and reasonable
inferences of law and fact which may be drawn from facts
which are well pleaded.

3. Statutes. A proviso is a clause engrafted on a preceding en-
actment for the purpose of restraining or modifying the enact-
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ing clause or of excepting something from its operation which
would otherwise have been within it. In accordance with the
principle that the last expression of the legislative will is the
law, in case of conflicting provisions in the same statute, or
in different statutes, the last in point of time or order of
arrangement prevails.

4. Contracts: Statutes. Every contract is made with reference to,
and subject to, existing law, and every law affecting the con-
tract is read into it and becomes a part thereof. This is true
between individuals dealing between themselves by contract,
express or implied, and likewise true between individuals and
the government.

5. Public Lands. The rights of a lessee of school lands are de-
termined by the law as it was at the time the lease was made
and the lessee may not thereafter be deprived of any substan-
tial right resulting from the lease in his favor by subsequent
legislation.

6. States. The state by entering into a contract abandons its
attributes of sovereignty and binds itself, to the extent of its
power to contract, substantially as an individual does who
becomes a party to a contract.

7. Public Lands: Mines and Minerals. Where the state has given
a contract to sell school land, and agreed to give a deed in fee
simple when the contract was paid in full, the fact that after
said contract of sale was given the Constitution of Nebraska
was amended, making it illegal to deed any mineral rights
on school land, would not prevent the state from conveying
said land under the terms of the original contract.

The acceptance and recording by a vendee of

a deed from the Governor of the State of Nebraska, conveying

a portion of the state’s common-school lands, and containing

mineral reservations, which reservations were unauthorized and

invalid, will not estop such vendee from afterwards demanding

a proper deed of conveyance without such invalid reservations

or having his title quieted against such reservations.

AprpPEAL from the district court for Red Willow County:
VictorR WESTERMARK, JUDGE. Affirmed.

Clarence S. Beck, Attorney General, and Richard H.
Williams, for appellant.

Fred T. Hanson, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BoSLAUGH, JJ.
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CHAPPELL, J.
. Plaintiffs, John Stoller and Lydia Stoller, brought
this action against defendant, State of Nebraska, seeking
to quiet title to the oil, gas, and mineral rights on de-
scribed school lands allegedly owned by plaintiffs in
Red Willow County, and to enjoin defendant from as-
serting any rights therein. Defendant filed an answer
to plaintiffs’ petition, and plaintiffs demurred generally
thereto. The demurrer was sustained and, defendant
having elected not to plead further, a judgment was
rendered in favor of plaintiffs and against defendant
which quieted the title in plaintiffs as prayed. There-
upon defendant appealed to this court, assigning that
the trial court erred in sustaining plaintiffs’ demurrer
and rendering judgment for plaintiffs. We do not sus-
tain the assignment.
- The sole question presented is one of law, arising
out of the judicial construction and application of cer-
tain statutes under admitted facts. More particularly,
the question is whether the statutory right given a con-
tractual purchaser of school lands to redeem, and his
timely exercise of such right after declared forfeiture of
such contract by the Board of Educational Lands and
Funds, creates a new contract of purchase under stat-
utes then existing, or simply restores to and preserves
in the purchaser his original vested contractual rights.

In that connection, plaintiffs’ petition as summarized
alleged that they were owners of described school lands
as tenants in common; that on or about November 22,
1892, such lands were leased by defendant in writing
as provided by law to one Josef Kroupa, which lease
was duly approved by and is of record in the office of
the Board of Educational Lands and Funds, hereinafter
called the board; that at the time said lease was executed,
statutes were in force and a part of said lease which
provided that lessees of school lands should have a right
or option on application and surrender of such lease to
.purchase the leased lands for their appraised value, but
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at not less than $7 per acre, and obtain fee simple title
thereto, which became a vested right of lessee, his suc-
cessors, and assigns; that on or about September 4, 1899,
lessee Josef Kroupa sold and assigned said lease in
writing to Jacob Fichtner for valuable consideration,
which assignment was duly approved by and is of rec-
ord in the office of the board; that on or about January
21, 1908, Jacob Fichtner sold and assigned said lease
in writing to G. H. Fichtner for valuable consideration,
which assignment was duly approved by and is of record
in the office of the board; that on or about August 25,
1917, G. H. Fichtner, being the owner of said lease by
said assignments, duly made application to purchase
said lands under such right or option; that he sur-
rendered said lease, and on said date two written cer-
tificates or contracts of sale were duly executed and de-
livered to him covering the described lands here in-
volved, which are of record in the office of said board;
that contrary to law and the vested rights of G. H. Ficht-
ner as assignee of said lease and option to purchase a fee
simple title free of all reservation, there was inserted in
each of said certificates of sale a reservation to the
state of all oil, gas, and designated minerals on said
lands; that on or about March 9, 1937, G. H. Fichtner
and wife, Olga Fichtner, sold and assigned said con-
tracts in writing to the Department of Banking of the
state for valuable consideration, which assignments
were duly approved by and are on file in the office of
said board; that on or about March 29, 1937, the De-
partment of Banking duly sold and assigned said certifi-
cates of sale and its rights thereunder in writing to
plaintiff John Stoller, for valuable consideration, which
assignments were duly approved by and are of record in
the office of the board, whereby plaintiff John Stoller
became owner of the rights of the lessee and his as-
signs under said option and the rights of the purchaser
under the sales made pursuant thereto; that prior to
April 8, 1946, said John Stoller completed all payments
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required to be made under the contracts of lease and
purchase and applied for a deed to the land requesting
same to vest title in plaintiffs as joint tenants with
right of survivorship; that in response to such applica-
tion, the state issued and delivered plaintiff a deed desig-
nating “John Stoller and/or Lydia Stoller” as grantees,
without express language of joint tenancy or survivor-
ship, which cast a cloud on and rendered doubtful the
nature of the title intended to be conveyed and vested
in grantees; and, that contrary to law and the vested
rights of plaintiff John Stoller as assignee to have con-
veyed to him or to the persons designated by him a
fee simple title free of all reservations, the deed issued
by the state on April 8, 1946, a copy of which was at-
tached to and made a part of plaintiffs’ petition, con-
tained a provision reserving in the state all coal, oil,
salt, mineral, and other natural resources. Plaintiffs’
prayer was for a judgment quieting title to such oil,
gas, and mineral rights in plaintiffs, and declaring them
to be owners of said lands as joint tenants with right
of survivorship.

Defendant’s answer admitted all allegations of plain-
tiffs’ petition except as allegations thereafter made by
defendant might tend to controvert same, in which
event they were denied. Defendant then alleged that
on May 11, 1936, the board, by order pursuant to notice,
as provided by law and duly spread upon its official
records, declared a forfeiture of the sale contracts there-
tofore issued to G. H. Fichtner on or about August
25, 1917; that by virtue of statutes then existing, the
interest in the land covered by such contracts reverted
to the state the same as though no sale had ever been
made; that on or about March 10, 1937, pursuant to a
statutory right then existent, the purchaser or his as-
signee, the Department of Banking, paid all delin-
quencies and interest which had accrued with respect
to payments on such sale contracts and redeemed same,
which redemption was duly noted and recorded on
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the official records of the board; and that by virtue of the
forfeiture of 1936 and the redemption of 1937, new sale
contracts for purchase of the land involved came into
being and were subject to a 1920 amendment of the
Nebraska Constitution, Article ITI, section 20, which pro-
hibited alienation of the mineral rights on state educa-
tional lands. Defendant prayed for a judgment quiet-
ing title in it to the oil, gas, and mineral reservations
inserted in plaintiffs’ deed, and prayed for a denial of
the relief sought by plaintiffs except with regard to
their prayer for an order finding that plaintiffs as
grantees in the deed should be held to be joint tenants
with right of survivorship.

In the judgment rendered by the trial court sustain-
ing plaintiffs’ demurrer to defendant’s answer and quiet-
ing title to plaintiffs as prayed by them, the court found
and adjudged that the declaration of forfeiture alleged
in defendant’s answer was subject to the right of re-
demption; that the redemption so prayed had the legal
effect of restoring plaintiffs’ predecessor in title to all
the rights such purchaser had prior to such declaration
of forfeiture; that such rights were prior to and not
subject to the Constitution of 1920; and that therefore
defendant’s answer did not constitute a defense to any
relief sought by plaintiffs. In that connection, defend-
ant’s contention and argument were and are that upon
declared forfeiture by the board all interest in the land
covered by the lease and contract of sale reverted or
turned back to the state, the same as if “such lease or
sale had never been made”; that to “redeem” means
a “buying back” or a “repurchase’”; that “redemption”
after declared forfeiture created new contracts of pur-
chase rather than a restoration or preservation of the
original contracts; and that since such new contracts
came into existence after 1920, then Article III, section
20, Constitution of Nebraska, which prohibited the state
from alienating the oil, gas, and mineral rights in making
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such contracts, had application and controlled "in the
situation presented.

Upon such premise also, defendant relied upon sec-
tion 72-219, Comp. Stat. 1929, as amended by Laws of
Nebraska, 1935, Chapter 163, section 12, page 605, which
provides in part: “If the amounts due are not paid with-
in ninety days from the date of the service of such
notice, the contract of lease or sale may be, by said
board, declared forfeited and the lands therein described
shall revert to the state the same as though such lease
or sale had never been made. * * * Provided, the owner
of any contract of sale or lease so forfeited may redeem
the same by paying all delinquencies, fees and costs of
forfeiture at any time before the advertising of such
land to be leased at public auction is completed: * * *”

However, as we view it, such statute has no applica-
tion here, and assuming, for purpose of argument only,
that it did, no contention is alleged or made by defendant
that “all delinquencies, fees and costs of forfeiture”
were not paid before the “advertising of such land to
be leased at public auction” was “completed,” as pro-
vided in the 1935 act, or were not paid before “such
land” was “advertised to be leased at public auction,”
as provided by section 72-219, Comp. Stat. 1929, as it
existed prior to the amendment of 1935.

As we view it, section 3831, Cons. St. 1891, is applicable
and controlling in this case. Such section and others
in pari materia therewith were in force and a part of the
lease contract here involved, which was executed on
November 22, 1892, and gave the lessee a right or option
to purchase such lands as claimed by plaintiffs. Section
3831, Cons. St. 1891, provides in part: “If any lessee of
educational lands shall be in default of the semi-annua!
rental due the state for a period of six months, or any
purchaser of educational lands be in default of the
annual interest due the state for one year, the commis-
sioner of public lands and buildings may cause notice
to be given to such delinquent lessee or purchaser that,
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if such delinquency is not paid within six months from
the date of the service of such notice, his lease or sale
will be declared forfeited by the board of educational
lands and funds. If after such notice the amounts due
are not paid within six months from the date of the
service of such notice thereof the said contract of lease
or sale may be declared forfeited; and the lands there-
in described shall revert to the state the same as though
such lease or sale had never been made; and the order
making such forfeiture shall be spread upon the records
of the board of educational lands and funds. * * * The
forfeiture may be entered by said board after ninety
days from the date of such published notice. * * * Pro-
vided, the owner of any contract of sale or lease so for-
feited may redeem the same by paying all delinquencies
and costs at any time before such land is again sold or
leased.”

In that connection, defendant does not allege or claim
that either plaintiffs or their predecessors did not pay
all “delinquencies and costs at any time before” such
land was “again sold or leased.” As a matter of fact,
defendant admits otherwise and, upon application, as
provided by law and the contracts involved, defendant
admittedly deeded the land to plaintiffs after all pay-
ments required to be made under the contracts of lease
and sale had been completed.

In Chilen v. Commercial Casualty Ins. Co., 135 Neb.
619, 283 N. W. 366, this court concluded that a proviso
is a clause engrafted on a preceding enactment for the
purpose of restraining or modifying the enacting clause
or of excepting something from its operation which
would otherwise have been within it. In accordance
with the principle that the last expression of the legis-
lative will is the law, in case of conflicting provisions
in the same statute, or in different statutes, the last in
point of time or order of arrangement prevails.

Under section 3831, Cons. St. 1891, it is the “contract
of lease or sale” that is “declared forfeited” by and
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“spread upon the records of the board” which the owner
thereof “may redeem * * * by paying all delinquencies
and costs at any time before such land is again sold
or leased.” The land itself reverts to defendant abso-
lutely, “the same as though such lease or sale had never
been made” only after failure of the owner to redeem the
contracts by paying all delinquencies and costs within
such prescribed time. When that is timely done, the
declared forfeiture is of no force and effect and all of the
owner’s theretofore-existing contractual rights are re-
stored to and preserved in him as if there had been no
delinquencies thereunder. In other words, the right to
redeem granted in a contract to lease or purchase school
lands under the statutes here involved, which are a part
of such contracts, is a vested right of the lessee or pur-
chaser to restore himself to the same position he was
in thereunder prior to default and declared forfeiture.
We have not been cited, and upon diligent search we
have not found, any authority which would permit any
other conclusion.

In that connection, the term “redeem” has more than
one meaning in law, which may vary under different
conditions dependent upon the context in which it is
used. It may imply the existence of a debt and the right
to pay the obligation rather than a repurchase or sale.
It has been defined as meaning to receive back by paying
the obligation, or to recover or regain by the fulfillment
" of some obligation, as by the payment of a debt due. The
term as used in the statute here involved may and should
be so defined. See, 76 C. J. S., Redeem, p. 175; 63 C. J.,
Redeem, p. 663, and authorities cited. Also, contrary to
defendant’s contention, the term ‘“redemption” may be
employed in the sense of paying back or satisfying a
party’s indebtedness rather than with any thought of
buying back or repurchasing, or it may mean the pay-
ment of an obligation according to its terms, and im-
plies that there is something to be regained or recovered
back again rather than a sale, purchase, or exchange.
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See 76 C. J. S., Redemption, p. 177, and authorities cited.
As recently as Pfeifer v. Ableidinger, 166 Neb. 464,
89 N. W. 2d 568, this court, citing authorities, reaffirmed
that: “A general demurrer admits all allegations of
fact in the pleading to which it is addressed, which are
issuable, relevant, material, and well pleaded; but does
not admit the pleader’s conclusions of law or fact.

“A general demurrer tests the substantive legal rights
of parties upon admitted facts, including proper and
reasonable inferences of law and fact which may be
drawn from facts which are well pleaded.”

Therein this court also held: “Every contract is made
with reference to, and subject to, existing laws, and every
law affecting the contract is read into it and becomes a
part thereof. This is true between individuals dealing
between themselves by contract, express or implied,
and likewise true between individuals and the govern-
ment.

“The rights of a lessee of school land are determined
by the law as it was at the time the lease was made and
the lessee may not be deprived of any substantial right
resulting from the lease in his favor by subsequent
legislation.

“The state by entering into a contract abandons its
attributes of sovereignty and binds itself, to the extent
of its power to contract, substantially as an individual
does who becomes a party to a contract.” See, also,
State ex rel. Jehorek v. McKelvie, 111 Neb. 224, 196 N.
N. W. 110.

In Mulhall v. State, 140 Neb. 341, 299 N. W. 481,
this court concluded that the Board of Educational Lands
and Funds has no power in conveying land by deed to
add restrictions not contained in the original sales
contract.

In Reavis v. State, 140 Neb. 442, 300 N. W. 344, this
court held that: ‘“Where the state had given a contract to
sell school-land, and agreed to give a deed in fee simple
when the contract was paid in full, the fact that after
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said contract of sale was given the Constitution of Ne-
braska was amended, making it illegal to deed away
mineral rights on school-land, would not prevent the
state from conveying said land under the terms of the
original contract.”

Also, in State ex rel. Jehorek v. McKelvie, supra, this
court held that: “The acceptance and recording by a
vendee of a deed from the governor of the state of
Nebraska, conveying a portion of the state’s common-
school lands, and containing mineral reservations, which
reservations were unauthorized and invalid, will not
estop such vendee from afterwards demanding a proper
deed of conveyance without such invalid reservations.”
By analogy, of course, such a vendee would also have
the right to have his title quieted against such
reservation.

Hile v. Troupe, 77 Neb. 199, 109 N. W. 218, dealt with
the right, after declared forfeiture, to redeem a duly
executed lease of school lands under circumstances com-
parable with those at bar. In that opinion, this court
said: “The statute in force at the time the lease in
suit was executed enacted a procedure for the declaration
of forfeitures in cases of delinquencies in payments of
rents, but with the following proviso: ‘Provided, the
owner of any contract of sale or lease so forfeited may
redeem the same by paying all delinquencies and costs
at any time before such land is again sold or leased.’
Laws 1883, ch. 74, sec. 20. This proviso remained in
force until 1903, when it was amended by substituting
for the portion thereof print