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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1954

Ermer W. RING, APPELLEE, V. RicHARD J. KRUSE,

APPELLANT.
62 N. W. 2d 279

Filed January 22, 1954. No. 33371.

Trial. A motion for directed verdict or its equivalent must, for
purpose of decision thereon, be treated as an admission of the
truth of all competent evidence submitted on behalf of the party
against whom the motion is directed. Such party is entitled
to have every controverted fact resolved in his favor and to have
the benefit of every inference that can reasonably be deduced
from the evidence.

Negligence. In order to constitute actionable negligence, there
must exist three essential elements, namely, a duty or obligation
which the defendant is under to protect the plaintiff from injury;
a failure to discharge that duty; and injury resulting from the
failure. The petition must allege these essential elements, and
the proof must support them, or there can be no recovery.
Master and Servant: Negligence. A master is not an insurer of
the safety of the appliances and machinery which he furnishes
an employee. He is liable for consequences not of danger but
of negligence, and the test of negligence in methods, machinery,
and appliances, is the ordinary usage of the business.

Where the relation of master and servant
exists, the master is liable to the servant for personal injuries
sustained by him which have been incurred while he is within
the course and scope of his employment, by reason of the master’s
negligence, except insofar as the common-law rules have been
modified or affected by statute, or by application of the doctrines
of assumed risk, contributory negligence, and fellow servants.

(1)
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10.

11.

As a general rule, where the servant has ac-
tual knowledge of the dangers to which the service exposes him
or where the defects or dangers are so patent and obvious that
in the exercise of ordinary care, in the performance of the
services for which he was employed, he should have known of
their existence, he assumes the risk of injury incident thereto.
Contributory negligence by an employee is
the failure to use such precautions for his own safety as
ordinary prudence requires under the circumstances presented.
He is chargeable with contributory negligence where he fails to
take due care to avoid defects and dangers which are so open
and obvious that anyone in the exercise of ordinary care and
prudence would discover them.

In the absence of any statutory regulation of
the subject, where a servant continues work with knowledge,
actual or constructive, of dangers which an ordinarily prudent
man would refuse to subject himself to, he is guilty of con-
tributory negligence, particularly where he has created the
danger.

Where a danger is as open and obvious to the
servant as to the master, or where the servant has better means
of knowledge than the master, he will be charged with such
negligence as to bar a recovery. So too where it does not ap-
pear that the master knew, or with ordinary care ought to have
known of the defeet which caused the injury, and it does appear
that the servant had equal means with the master of ascer-
taining its existence, the servant cannot recover.

All employees serving a common master, work-
ing under the same control, deriving authority and compensation
from the same source, and engaging in the same general busi-
ness, although in different grades or departments, are fellow
servants. It is not necessary that they be hired or discharged
by the same superior agent of the master, or that they be em-
ployed for the same time, or that the amount or manner and
time of payment of wages be the same, and one may be a fellow
servant without having been actually employed by the master
himself.

The liability of the employer is determined by
the nature of the act in question; and if the nature thereof
establishes that the accident was caused by the negligence of
a fellow servant, and not by any defect in the place to work or
in the tools or instrumentalities to be used, the employer is not
liable.

If the place to work and the tools and instru-
mentalities with which to work are reasonably safe, the employer
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is not ordinarily liable for a misuse of such tools and instru-
mentalities by a fellow employee who is employed with reasonable
care as to his fitness and carefulness. )

The employer is not required to anticipate the
negligence of a competent employee. Ordinarily, in forecasting
the probable consequences of his own acts or omissions, he may
rely on the presumption that each such employee will exercise
due care not only to avoid injury to himself, but to his co-
employees.

12,

APPEAL from the district court for Thurston County:
SoNey T. FRuM, JupGe. Reversed and remanded with
directions to dismiss.

Young, Williams & Holm, Keith Miller and Alfred D.
Raun, for appellant. :

Mark J. Ryan, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAucH, JJ.

CHAPPELL, J.

Elmer W. Ring brought this action to recover dam-
ages for personal injuries alleged to have been proxi-
mately caused by the negligence of defendant Richard
J. Kruse, his agents and employees. His agents and
employees were Paul Johnson, foreman of defendant’s
livestock and feeding operations in Thurston County,
who had general charge of employing, supervising, and
discharging help on defendant’s farm and who employed
plaintiff on February 3, 1949, to help them “a few days,”
and Fred Drapeau, a farm hand, who plaintiff alleged
was a superior employee or servant, authorized to give
orders and directions to plaintiff, an alleged subordinate
employee. :

The negligence charged by plaintiff was in ordering
and directing him to start a defective International farm
tractor, property of defendant, by cranking it by hand
while another tractor was being used to start it by means
of a belt and pulley, and in furnishing plaintiff defec-
tive and unsafe machinery with which to work, which
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allegedly placed plaintiff “in an unusual and extra-
ordinarily hazardous position in his employment, and
that condition could not have been known or could have
been foreseen by him; that plaintiff was unfamiliar with
the defective condition of said tractor, its magneto, and
its spark plugs.” Defendant for answer denied generally
but admitted that he was engaged in livestock feeding
and farm operations; admitted that Paul Johnson was
his manager or foreman thereof, who so employed plain-
tiff on February 3, 1949; and admitted that plaintiff re-
ceived a broken arm while starting the tractor belonging
to defendant. Defendant then alleged that injuries re-
ceived by plaintiff, who was an experienced operator of
tractors like the one involved, and familiar with all the
details of starting same, were solely and proximately
caused by plaintiff’s own negligence, in that he volun-
tarily attempted to start the tractor without putting
“down the impulse on the magneto thereof. Both at con-
clusion of plaintiff’s evidence and at conclusion of all
the evidence, defendant moved to direct a verdict, but
such motions were overruled and the issues were sub-
mitted to a jury which returned a verdict for plaintiff
in the sum of $2,500, and judgment was rendered there-
on. Defendant’s respective motions to vacate and set
aside the verdict and judgment and correct the court’s
alleged error in overruling his motion to direct a verdict
“at the condlusion (sic) of all of the testimony,” and for
new trial, were overruled. Thereupon defendant ap-
pealed, assigning substantially that: (1) The verdict
and judgment were not sustained by sufficient evidence
and were contrary to law, as in violation of the doc-
trines of assumed risk, contributory negligence, and
fellow servants; and (2) the trial court erred in ad-
mitting certain incompetent evidence and in the giving
and failing to give certain instructions. We sustain the
first assignment, and for that reason the giving or fail-
ing to give instructions requires no further discussion.

On the other hand, the record discloses that defendant
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made no objection whatever to the incompetent evidence
admitted, about which he now complains. Such evi-
dence was adduced by one of plaintiff’s witnesses with
relation to purported subsequent repairs made upon the
tractor by replacement of its magneto and a couple of
spark plugs in an attempt to establish that on February
3, 1949, they were defective. Defendant not only made
no objection thereto, but cross-examined the witness at
length with regard to the testimony so given, and did
not subsequently move to strike the same. A com-
parable situation will be found in Lindley v. Wabash
Ry. Co., 120 Neb. 195, 231 N. W. 812, with another opin-
ion thereon upon motion for rehearing at page 204, 233
N. W. 450, certiorari denied, 283 U. S. 863, 51 S. Ct. 655,
75 L. Ed. 1468.

As held in Combs v. Owens Motor Co., 121 Neb. 5, 235
N. W. 682, the general rule is that: “Errors, if any, in
receiving incompetent evidence are presumed to have
been waived, unless objected to when the evidence is
offered.”

In any event, as hereinafter observed, there was some
evidence from which it could have reasonably been con-
cluded that the magneto on the 22-36 tractor might have
been subsequently replaced by another, but if that were
true, of which there is doubt, there is no competent
evidence whatever that the magneto removed was then
or theretofore defective in any manner. The witness
testified also that a couple of spark plugs, “fouled and
like in any tractor, need replacing after a certain length
of time” or “they won’t start in cold weather,” were
subsequently replaced in the 22-36 tractor, but there
was no competent evidence from which it could have
been reasonably concluded that defendant or his employ-
ees knew or should have known that the spark plugs had
such a latent defect at time of accident or that in any
event it proximately caused the tractor to kick back
and break plaintiff’s arm. The evidence is to the con-
trary. In that situation, testimony of the witness could
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not have been prejudicial but rather was beneficial to
defendant.

In Chicago, B. & Q. R. R. Co. v. Kellogg, 55 Neb. 748,
76 N. W. 462, this court held: ‘“Where a servant sues
his master on account of injuries resulting from the use
of a defective tool or appliance, the fact that the acci-
dent happened cannot be taken as evidence of the mas-
ter’s negligence.

“To entitle the plaintiff to a verdict in such case, he
must affirmatively show that the defendant either knew
or was inexcusably ignorant of the defective condition
of the implement or appliance causing the injury.”

There are certain other applicable rules which are con-
trolling here. It is now elementary, as held in Davis
v. Spindler, 156 Neb. 276, 56 N. W. 2d 107: “A motion
for directed verdict or its equivalent must, for purpose of
decision thereon, be treated as an admission of the truth
of all competent evidence submitted on behalf of the
party against whom the motion is directed. Such party
is entitled to have every controverted fact resolved in
his favor and to have the benefit of every inference
that can reasonably be deduced from the evidence.”

In Langenfeld v. Union P. R. R. Co., 85 Neb. 527, 123
N. W. 1086, followed in McDonald v. Omaha & C. B.
St. Ry. Co., 128 Neb. 17, 257 N. W. 489, it was held: “In
order to constitute actionable negligence, there must
exist three essential elements, namely, a duty or obliga-
tion which the defendant is under to protect the plain-
tiff from injury; a failure to discharge that duty; and
injury resulting from the failure.

“The petition must allege these essential elements,
and the proof must support the allegations, or there can
be no recovery.”

In speakmg of the master and servant relation, thls
court said in Westover v. Hoover, 88 Neb. 201, 129 N.
W. 285, 19 A. L. R. 215: “The master is the person in
whose work he'is engaged, and who has the right to
direct and control his actions.”
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As stated in Cudahy Packing Co. v. Roy, 71 Neb. 600,
99 N. W. 231: “The rule is well settled in this state
that it is the duty of a master to use ordinary and rea-
sonable care to furnish appliances reasonably safe for
the use of his servants in carrying on his business, and
that a failure to exercise such reasonable and ordinary
care upon his part renders him liable, if the servant
suffers any injury by reason of his negligence in that
behalf. The master is not an insurer of the safety of
. the appliances which he furnishes. If he exercises the
reasonable care which a prudent man would ordinarily
take for his own safety, under like circumstances, in
furnishing his servants with instruments reasonably safe
for the particular purpose for which they are used, he
has fulfilled his whole duty in that respect.”

As stated in Lincoln Street Ry. Co. v. Cox, 48 Neb.
807, 67 N. W. 740: “A master does not insure his ser-
vants against defective appliances. He is not charge-
able in all events because the appliances furnished his
employees are defective. He is liable only when he has
" been negligent in the matter. The rule is that as to his
servants he is bound to use such care as the circum-
stances reasonably demand, to see that the appliances
furnished are reasonably safe for use, and that they
are afterwards maintained in such reasonably safe con-
dition. He is not liable for defects of which he has no
notice, unless the exercise of ordinary care would have
resulted in notice. Sioux City & P. R. Co. v. Finlayson,
16 Neb., 578, Missouri P. R. Co. v. Lewis, supra, Union
P. R. Co. v. Broderick, 30 Neb., 735, all recognize this
rule.”

In Central Granaries Co. v. Ault, 75 Neb. 249, 106 N.
W. 418, on motion for rehearing at page 255, 107 N. W.
1015, it was said: “The rule undoubtedly is that the
master is not liable for furnishing dangerous machinery
and appliances for the use of his servant, for all ma-
chinery is more or less dangerous. Employers are not
insurers. They are liable for consequences, not of dan-
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ger, but of negligence, and the unbending test of negli-
gence in methods, machinery and appliances is the ordi-
nary usage of the business.” See, also, Phillips v. Chi-
cago, B. & Q. R. R. Co., 119 Neb. 182, 227 N. W. 931.

As stated in 56 C. J. S., Master and Servant, § 171, p.
841: “Where the relation of master and servant exists,
the master is liable to the servant for personal injuries
sustained by him which have been incurred while he
is within the course and scope of his employment, by
reason of the master’s negligence, except in so far as the
common-law rules have been modified or affected by
statute, discussed infra § 173, or by the application of
the doctrines of assumed risk, infra, §§ 357-420, con-
tributory negligence, infra §§ 421-488, and of fellow ser-
vants, infra §§ 321-356.”

In 56 C. J. S., Master and Servant, § 382, p. 1189, citing
Nebraska cases, it is said: “Except in so far as modified
or abrogated by statute, as considered infra § 383, and
in the absence of a contract to the contrary, as a gen-
eral rule, where the servant has actual knowledge of
the dangers to which the service exposes him or where
the defects or dangers are so patent and obvious that
in the exercise of ordinary care, in the performance of
the services for which he was employed, he should have
known of their existence, he assumes the risk of injury
incident to their existence.”

It is elementary that contributory negligence by an
employee is his failure to use such precautions for his
own safety as ordinary prudence requires under the cir-
cumstances presented. As stated in 56 C. J. S., Master
and Servant, § 433, p. 1257: “An employee is chargeable
with contributory negligence where he fails to take due
care to avoid defects and dangers which are so open
and obvious that anyone in the exercise of ordinary
care and prudence would discover them.”

As stated in 56 C. J. S., Master and Servant, § 434,
p- 1258: “In the absence of any statutory regulation of
the subject, where a servant continues work with knowl-
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edge, actual or constructive, of dangers which an ordi-
narily prudent man would refuse to subject himself to,
he is guilty of contributory negligence, particularly
where he has created the danger.” See, also, 56 C. J. S.,
Master and Servant, § 435, p. 1259, where it is said:
“Where a danger is as open and obvious to the servant as
to the master, or where the servant has better means
of knowledge than the master, he will be charged with
such negligence as to bar a recovery. So too where it
does not appear that the master knew or with ordinary
care ought to have known of the defect which caused
the injury, and it does appear that the servant had
equal means with the master of ascertaining its existence,
the servant cannot recover.”

As stated in Restatement, Agency, § 521, p. 1220: “Ex-
cept as provided by statute and subject to the limitation
stated in §§ 522-524, in the absence of an agreement to
the contrary, a master is not liable for harm caused by
an unsafe state of the premises or of other conditions of
the employment to a servant who, knowing the facts and
understanding the risks therein, voluntarily enters or
continues in the employment.” ,

Further, as stated in 56 C. J. S., Master and Servant,
§ 327, p. 1085: “It has frequently been stated that all
serving a common master working under the same con-
trol, deriving authority and compensation from the same °
source, and engaged in the same general business, al-
though in different grades or departments, are fellow
servants. More briefly, it is sometimes stated that all
persons are, at least prima facie, fellow servants who
are in the common service of, and controlled by, a com-
mon master. It is not necessary that they be hired or
discharged by the same superior agent of the master, or
that they be employed for the same time, or that the
amount or manner and time of payment of wages be the
same; and in contemplation of law one may be a fellow
servant without having been actually employed by the
master himself.” '
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In Bryant v. Beebe & Runyan Furniture Co., 78 Neb.
155, 110 N. W. 690, this court held: “Ordinarily, in fore-
casting the probable consequences of his own acts or
omissions, an employer may rely on the presumption
that each employee will exercise due care not only to
avoid injury to himself, but to his coemployees.”

In Poos v. Krug Brewing Co., 101 Neb. 491, 163 N.
W. 840, L. R. A. 1918D 515, this court held: “The lia-
bility of the employer is determined by the nature of
the act in question; and if ‘the nature of the act in ques-
tion’ establishes that the accident was caused by the neg-
ligence of a fellow servant, and not by any defect in the
place to work or in the tools or instrumentalities to be
used, the employer is not liable.

“If the place to work and the tools and instrumen-
talities with which to work are reasonably safe, the em-
ployer is not liable for a misuse of such tools and in-
strumentalities by a fellow employee who is employed
with reasonable care as to his fitness and carefulness.

“The employer is not liable for anything that he could
not avoid by the exercise of foresight and care. He
could not anticipate and avoid the negligence of a com-
petent employee.” See, also, Restatement, Agency, §
474, p. 1114.

In the light of the foregoing rules, we have examined
the record. The parties herein will be designated as
plaintiff and defendant. Paul Johnson will be designated
as defendant’s foreman, and Fred Drapeau as Drapeau
or “the other hired man” as he was designated by plaintiff.

The following is either without dispute or the only
conclusions that could reasonably be derived from the
evidence adduced: At the time of trial plaintiff was
a farm hand nearing 53 years of age. At time of acci-
dent he was 48 years old. He lived on a farm with his
parents from 1901 until 1926 when he began substantial
farming operations for himself. Except for 2 years,
1935 and 1936, he was so engaged until 1945. During
almost all of that period he had owned and operated
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farm tractors which were comparable with that here
involved, none of which had self-starters, and when he
started them he had always first pushed the impulse
down, or some one else had done it for him. During
1935 and 1936 he worked some on farms with farm trac-
tors. During 1946 he did a little farming for himself
on shares and worked as a farm hand for defendant and
others. During part of 1946, 1947, and 1948, plaintiff
worked upon the farm here involved, where, in per-
forming his farm work, he had generally started and
operated farm tractors which were not self-starting.
In that connection, there can be no other reasonable
conclusion, despite plaintiff’s evasive protests to the
contrary, except that he had owned and was an experi-
enced operator of different kinds of farm tractors which,
like the one here involved, did not have self-starters,
and he was entirely familiar with all the details of start-
ing and operating them. As a matter of fact, he sold
an old International 22-36 tractor to defendant in 1947
or 1948. Defendant’s check in payment therefor appears
in the record, dated December 1, 1948.

Defendant lived in Omaha. He operated a commission
firm in South Omaha and owned, or leased and operated,
a livestock farm in Thurston County where plaintiff
had previously on several occasions been employed as
a general farm hand. Defendant went up to his farm
every week or two to observe its operations over which
Paul Johnson was foreman. Defendant owned several
farm tractors, among which was a 1932 International
22-36 tractor here involved. It had been overhauled
in 1946 or 1947 and had been generally used a day or
more every week for feed grinding purposes during the
past 2 years, without any notice or knowledge that it
was defective in any manner. Defendant knew nothing
of plaintiff’s injuries until February 5, 1949, when he
drove to the farm, where he inspected the tractor and
found it in very good operating condition. He had
never previously received any complaint that it was de-
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fective in any manner, or was difficult to start. De-
fendant’s foreman and the other hired man both veri-
fied such evidence.

On February 3, 1949, defendant’s foreman was in town
where he met plaintiff who asked permission to ride
out to the farm with him, from which point plaintiff
could walk a mile east thereof to his mother’s home.
It was agreeable with the foreman, and they arrived at
defendant’s farm about 10 a. m. There they had coffee
together. It was a cold day, zero or below, with heavy
snow, and the foreman, not feeling very well, asked
plaintiff to help them a few days. Plaintiff consented,
and after being fitted out with heavy jacket, mittens,
and six-buckle overshoes, the foreman told him they
were going to grind feed, and instructed him to “go out
and scoop the hammer mill out and zerk it” and “then
wait for me.” Plaintiff denied that the foreman said
- “then wait for me” but did not claim to have received
any further instructions from the foreman. When plain-
tiff had finished the work he was instructed to do, the
foreman had gone back to the house. Then, hearing a
noise in the corn crib, plaintiff went there, where he
found Drapeau, the other hired man, trying to start an
F-30 tractor by cranking it and plaintiff either volun-
teered or was asked to assist. Something was broken
under the radiator, so plaintiff voluntarily corrected
that and cranked the tractor, which started at once, and
it was backed out of the corn crib. At this point it
should - be said there is no competent evidence from
which it could be reasonably concluded that Drapeau
was a superior servant or that plaintiff was a sub-
ordinate servant. Drapeau. was simply another com-
petent and experienced hired man, who had been em-
ployed by defendant for several years, with no right
of supervision or authority over plaintiff. They were
simply fellow servants employed by and under the direct
supervision and control of the same master, defendant’s
foreman, in the same farm work enterprise.
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Drapeau then said that he would “crank the grinding
tractor, which is the 22-36 * * * with the Ferguson,” a
self-starting tractor. As requested by Drapeau, plain-
tiff started the Ferguson and drove it to the corn crib
where they connected a continuous belt and pulley be-
tween the Ferguson and the 22-36 tractor, and made it
tight by jacking the two apart in order to turn over the
22-36 in an attempt to start it. The belt remained intact
on the tractors at all times. Drapeau got up on the seat
of the 22-36 -and stepped on the clutch while plaintiff
sat on the Ferguson. Drapeau made no other adjust-
ments for starting the 22-36 after plaintiff returned.
Plaintiff then put the Ferguson in gear, pushed down
the lever, let out the clutch, and speeded it up, but the
22-36 did not start. Drapeau then told plaintiff to jump
off and crank the 22-36 while he followed with the belt.
Plaintiff did so, whereupon it started, ran for about 30
seconds, and stopped. Plaintiff then cranked it again
as directed and it kicked or backfired, breaking his arm.
In that connection, the impulse on the 22-36, which
should have been pulled down to retard and give a
hotter spark and prevent backfiring, could not be oper-
ated from the seat of the tractor where Drapeau sat,
but only by a person standing, as plaintiff was, down
on the ground much nearer, a step or two, from where
plaintiff was cranking the tractor. There is no evidence
that it had ever theretofore backfired with the impulse
down. In that connection, plaintiff admitted that he
did not push the impulse down before cranking it. Some-
time after the accident plaintiff, pointing to the 22-36
. here involved, told the foreman and others that it would
kick “if you don’t put the impulse down.” At another
time, plaintiff said to the foreman, “I don’t know how
it happened. * * * it was no fault of yours.” Several
times plaintiff told the foreman that the accident re-
sulted because “he” plaintiff, “forgot to push the im-
pulse down.” In that regard, plaintiff told another
witness that “he forgot to check the impulse,” to see
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whether or not it had been pushed down. Plaintiff told
still another witness “I must have forgot to put the im-
pulse down.” Plaintiff, in his testimony, denied that
he told the foreman “I don’t know how it happened”
or that “he forgot to push the impulse down.” However,
plaintiff did not deny the other alleged statements afore-
said made to the other witnesses. Defendant and the
foreman both knew that the 22-36 had been started
sometimes in cold weather by use of a belt connection to
another tractor, but there was no evidence that it was
dangerous to do so. In that connection, an experienced
mechanic who testified for plaintiff said, “I have used it
lots of times” but “It wouldn’t be too safe” to “have
some one engage the crank and follow around.” In
that regard, also, an experienced mechanic who testi-
fied for defendant said, “It isn’t good practice. * * *
It would be a dangerous practice, * * *.” There was
no evidence that such method was ordinarily used or
that any one had ever previously used such method,
and clearly neither defendant nor his foreman knew that
plaintiff and Drapeau were using it. Assuming, as plain-
tifft would have us do, that it was a dangerous practice
to “have some one engage the crank and follow around,”
it was one which should have been observable and well
known to plaintiff, who assumed the risk thereof. Fur-
ther, we conclude that the accident was proximately
caused by the negligence not only of plaintiff’s fellow
servant, who without authority directed how the starting
of the tractor should be done, but as well by plaintiff’s
own negligence more than slight as a matter of law, both
by undertaking it and by doing so without first pushing
the impulse down, well knowing that there was danger
such failure would cause the tractor to backfire.

For the reasons heretofore stated, the judgment of the
district court should be and hereby is reversed, and the
cause is remanded with directions to dismiss the action.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.
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IN RE GUARDIANSHIP OF CHESTER D. ERNST, INCOMPETENT.
CouUNTY OF ApaMs, NEBRASKA, APPELLANT, V. ORLA ERNsT,

GUARDIAN OF CHESTER D. ERNST, INCOMPETENT, APPELLEE.
62 N. W. 2d 110

Filed January 22, 1954. No. 33388.

1. Limitations of Actions. The maxim that lapse of time does not
par the right of the state is an attribute of sovereignty and ap-
plies only to the state and not to counties and other political
subdivisions of the state.

2. An action by a county to recover quarterly payments
made to a state hospital for the insane pursuant to section
83-352, R. R. S. 1943, is based on a liability created by statute
and is within the general statute of limitations barring recovery
after 4 years.

3. A cause of action accrues when a suit may be main-

tained thereon and the statute of limitations begins to run at
that time.

APPEAL from the district court for Adams County:
FraNk J. Munpay, JUDGE. Affirmed.

Richard E. Hunter and Melvin K. Kammerlohr, for ap-
pellant.

Stiner & Boslaugh, for appellee.

Heard before Srvmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

CARTER, J.

This case originated by the filing of a claim in the
county court of Adams County in the guardianship pro-
ceedings of Chester D. Ernst, incompetent, for the main-
tenance of the guardian’s ward at the Hastings State
Hospital. An appeal was taken to the district court for
Adams County where the claim was allowed for 4 years
prior to the date of its filing. An appeal was taken to this
court by the County of Adams in which it assigns as
error the holding of the district court that the statute
of limitations barred a recovery for more than 4 years
prior to the filing of the claim. This presents the only
issue on appeal.
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The evidence shows that on April 9, 1931, Chester D.
Ernst was adjudged insane and committed to the Hast-
ings State Hospital where he has since been confined.
It is stipulated that the maintenance for the ward in the
hospital based on the per capita cost from April 9, 1931,
to March 1, 1952, amounts to $7,086.78. 1t is also stipu-
lated that no claim was filed or demand made for pay-
ment of maintenance costs until July 24, 1952, and that
the cost of maintenance from J uly 24, 1948, to March 1,
1952, amounted to $2,301.75.

The statutes of this state provide that a patient in a
state hospital for the mentally ill shall pay to the super-
intendent of the hospital an amount equal to the per
capita cost of maintaining the patient in the hospital.
They provide further that the amounts to be paid shall
constitute a claim against the estate of the patient and
be collectible therefrom. Unpaid claims are certified
for payment to the county clerk of the county for the
care of patients admitted to the hospital from such
county and the county is authorized to bring action to
recover such amounts. § 83-352, R..R. S. 1943.

The right to bring an action in such cases has been
recognized. In re Guardianship of Kraft, 150 Neb. 171,
33 N. W. 2d 534. The county asserts that there is no
statute of limitations applicable against the county in
this type of claim.

In State ex rel. Chemical Nat. Bank v. School Dist.,
30 Neb. 520, 46 N. W. 613, 27 Am. S. R. 420, this court
said: “More than five years had elapsed after the ma-
turity of the warrant before suit was commenced. The
statute of limitations was applied, and it was held that
‘the maxim, lapse of time is no bar to the rights of the
sovereign, applies only to a sovereign state, and not to
municipal corporations deriving their powers from the
state, although their powers, in a limited sense, are gov-
ernmental; and thus it appears that the statute runs for
and against cities, towns, and school districts in the same
manner that it does for and against individuals.’ ” See,
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also, Chaffee v. City of Omaha, 145 Neb. 418, 16 N. W.
2d 852. In Bryant v. Cedar County, 122 Neb. 853, 241
N. W. 538, the court specifically stated that “Counties
come within the purview of this principle of law.” The
rule announced in the early case of County of St. Charles
v. Powell, 22 Mo. 525, 66 Am. D. 637, makes the correct
distinction by the following language: “The immunity,
however, it seems, was, even at common law, an attribute
of sovereignty only, and did not belong to the municipal
corporations or other local authorities established to
manage the affairs of the political subdivisions of the
state. * * * The money here sued for belonged to the
county and not to the state at large.”

We think the rule is that immunity from a general
statute of limitations is accorded only to the sovereign
power, the state, and does not extend to subdivisions
of the state unless the Legislature specifically so pro-
vides. Admittedly there is no special statute applicable
to the present case. Under such circumstances the 4-
year limitation upon a liability created by statute pro-
vided in section 25-206, R. R. S. 1943, is applicable.
Barney v. City of Lincoln, 144 Neb. 537, 13 N. W. 2d 870.

The statute, section 83-352, R. R. S. 1943, provides that
the maintenance of the insane ward shall be paid quar-
terly during the time the ward is in the hospital. A
cause of action arises, therefore, on each quarterly pay-
ment made by the county and unless such action is
brought within 4 years the action is barred. Barney v.
City of Lincoln, supra; Sogn v. Clark County, 50 S. D.
499, 210 N. W. 738. It is not a continuing open account
as contended by the county; nor is the recovery by the
county against the estate of the insane ward a claim for
the recovery of revenue by the state within the meaning
of section 25-218, R. R. S. 1943.

We conclude that the trial court properly determined
that the statute of limitations was a defense to all quar-
terly payments for maintenance of the insane ward
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falling due more than 4 years prior to filing claim for
the same.

AFFIRMED.

MARGARET ANN AMBROZI, APPELLEE, V. FLoyp FRy,

APPELLANT.
62 N. W. 2d 259

Filed January 22, 1954. No. 33390.

Highways: Negligence. A left-hand turn across a public high-
way between intersections is fraught with danger, and one mak-
ing such a movement is required to exercise a degree of care
commensurate with the danger.

Trial. Where a plaintiff, without reasonable explanation, testi-
fies to facts materially different concerning a vital issue than
had previously been testified to by him under oath in another
action, the change clearly being made to meet the exigencies of
the pending action, the evidence is discredited as a matter of
law and should be disregarded.

Automobiles: Evidence. Where it appears that a witness had no
reasonable time, means, distance, or opportunity to formulate a
basis for an opinion as to the speed of a car, the testimony of
such witness is insufficient to sustain a finding of excessive
speed in the absence of other evidence on the subject.

Where it appears that a witness had no op-
portunity to formulate a basis for an opinion as to its speed, it is
error to permit the giving of an estimate.

Witnesses. - It is only as to matters relevant to some issue in-
volved in a case that a witness can be contradicted for the
purpose of impeachment.

A witness cannot be cross-examined as to any fact
which is collateral and irrelevant to the issues, for the purpose
of contradicting him by other evidence if he should deny it,
thereby diserediting his testimony.

Damages. When the amount of the damages allowed by a jury
is clearly inadequate under the evidence in the case, it is error
for the trial court to refuse to set aside such verdict.

AppEAL from the district court for Thayer County:

STANLEY BARTOS, JUDGE. Affirmed.

W. O. Baldwin, Van Pelt, Marti & O’Gara, Warren K.

Dalton, and Robert D. McNutt, for appellant.
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Harvey W. Hess and J. V. Gaddy, for appellee.

Heard before Smvmons, C. J., CARTER, MESSMORE.
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ.

WENKE, J.

Margaret Ann Ambrozi brought this action in the
district court for Thayer County against Floyd Fry.
The purpose of the action is to recover damages for per-
sonal injuries suffered in an automobile accident which
she alleged was caused by the defendant’s negligence
in suddenly, without warning, making a left turn in
front of the car in which she was riding. Trial was had.
The jury returned a verdict for plaintiff but assessed
the amount of her recovery at “$ none.” The trial court
thereupon advised the jury it could not accept a verdict
in that form, telling them that if they found for the plain-
tiff she was entitled to some damages. The jury, after
further deliberation, returned a verdict for plaintiff in
the sum of $75. Defendant thereupon filed a motion
asking the court to enter judgment on the verdict for
“$ none.” Plaintiff filed a motion for new trial. The
trial court sustained plaintiff’s motion. It is from this
order that defendant appeals.

Without dispute the evidence shows the accident hap-
pened shortly after 6 p. m. on Saturday, June 11, 1949,
on U. S. Highway No. 81 at a point about 34 miles north
of Chester, Nebraska; that the cars involved were a
1939 Chevrolet two-door sedan owned by appellant and
a 1946 Buick four-door sedan owned by Martin Ambrozi
of St. Joseph, Missouri, father of appellee; that the party
in the Buick had left St. Joseph that day shortly after
12 noon to go to Grand Island, Nebraska; that St. Joseph
is about 170 miles from Chester; that the party in the
Buick consisted of appellee and her sister Mary Alice,
who were riding in the front seat, and their sister Freta
and her husband, Robert Birmingham, who were riding
in the back seat; that Mary Alice Ambrozi, appellee’s
sister, was driving; that appellant was driving his car
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and the sole occupant thereof; that at the time of the
accident both cars were proceeding north on U. S. High-
way No. 81, the Chevrolet in the lead; and that the right
front of the Buick ran into and hit the left rear of the
Chevrolet. ,

Appellee was married in June 1950, and her name is
now Margaret Ann Osenberger.

. U. S. Highway No. 81 cuts across a farm which, at

the time, appellant was occupying as tenant. In fact,
the highway is situated between the house and the other
farm buildings located thereon. The house is west of the
highway and a private lane extends east from a point
just south of the house to intersect with the highway.
The other farm buildings are on the east side of the
highway and the private driveway also extends east
from the highway to them. This lane had a dirt surface
and is about 16 feet wide.

The highway at this point is straight and level. The
traveling surface is covered with an oil mat which is
about 26 feet in width. It had a white stripe down the
center at the time of the accident. The day was clear
and the surface of the highway dry and comparatively
smooth. The impact occurred on the highway some
45 feet, or more, south of the south line of this private
driveway if extended across the highway.

It is appellant’s thought that the successful party in
a case, who under the evidence adduced is not entitled
to recover in any event, is not in a position to complain
of errors alleged to have occurred at the trial and, be-
cause thereof, have the verdict in his favor set aside
and a new trial granted. See, Copeland v. Junkin, 198
Iowa 530, 199 N. W. 363. In support of this thought
appellant contends there is no evidence of any negli-
gence on his part. In this respect he points to the fol-
lowing testimony of the driver of the Buick as the only
evidence to support appellee’s charge of negligence.
She testified she was traveling between 50 and 60 miles
an hour and when, “We was about four or five car lengths
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behind Mr. Fry and I was going to pass him and pulled
out into the left lane and blew my horn and started to
go around him and was gaining speed, and then I no-
ticed he was going to turn into a driveway and evidently
he saw me and he started to pull over to the right, and
then I pulled back into the right lane and I hit him.”

Standing alone this statement would not be evidence
that appellant had turned, or was turning, to the left
into his driveway as the Buick attempted to pass. It
would only be evidence of the fact that the driver of the
Buick “noticed he was going” to do so. However, the
driver of the Buick also testified that, “when he (appel-
lant) started to turn into his lane (private driveway) he
didn’t have a tail light signal,” nor did he give any hand
signal.

“Negligence is the omission to do something which a
reasonable man guided by those considerations which
ordinarily regulate the conduct of human affairs would
do, or doing something which a prudent and reasonable
man would not do.” Murray v. Pearson Appliance Store,
155 Neb. 860, 54 N. W. 2d 250.

“The prox1mate cause of an injury is that cause which,
" in the natural and continuous sequence, unaccompanied
by any efficient intervehing cause, produces the injury,
and without which the result would not have occurred.”
Murray v. Pearson Appliance Store, supra.

“(a) No person shall turn a vehicle from the direct
course upon a highway unless such movement can be
made with reasonable safety, * * * and after giving an
appropriate signal in the manner hereinafter provided
in the event any other vehicle may be affected by such
movement. (b) A signal of intention to turn right or
left shall be given continuously during not less than the
last fifty feet traveled by the vehicle before turning.”
§ 39-7,115, R. R. S. 1943.

“A left-hand turn across a public highway between
intersections is fraught with danger, and one making
such a movement is required to exercise a degree of care
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commensurate with the danger.” Petersen v. Schneider,
153 Neb. 815, 46 N. W. 2d 355.

When the foregoing is considered in connection with
the evidence that appellant told the driver of the Buick
“it was his fault” and that at the time of the accident
he was looking at his chickens, as he had had several
killed, and was not paying too much attention to his
driving, we think it sufficient to support a verdict for
the appellee.

In this respect we have not overlooked the fact that
appellant denies having turned to the left and also denies
having made the statements. As to the former, al-
though he admits he intended to turn to the left and
into his private lane which leads to his home, he testi-
fied he had not reached the point where he intended to
do so and therefore had given no signal of his intent nor
taken any action to accomplish it. This left a conflict
in the evidence as to whether or not he had started to
turn into his lane, which conflict was for the jury.

It is appellant’s further thought that this case falls
into that class of cases in whic