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SUPREME COURT

DURING THE PERIOD OF THESE REPORTS

JUSTICES

ANDREW M. MORRISSEY, CHIEF JUSTICE
CHARLES B. LETTON, ASSOCIATE JUSTICE
WILLIAM B. ROSE, ASSOCIATE JUSTICB

JAMES R. DEAN, ASSOCIATE JUSTICE

CHESTER H. ALDRICH, ASSOCIATE JUSTICE
JEORGE A. DAY, ASSOCIATE JUSTICBE '
LEONARD A. FLANSBURG. ASSOCIATE JUSTICH
EDWARD E. GOOD, ASSOCIATE JUSTICE!

OFFICERS
CLARENCE A. DAVIS.................. Attorney General®
O. 8. SPILLMAN.................... Attorney General®
Lroyp DorT.............. Assistant Attorney General
HucH LA MASTER.......... Assistant Attorney General
LEE BASYR................ Assistant Attorney General?
MASON WHEELER..........! Assistant Attorney Generalt
JACKSON B. CHASE........ Assistant Attorney General*
HENRY P. STODDART .....o.vvveerennnunnnn... Reporter
HARRY C. LINDSAY.......oivitennnns . Clerk
PHILIP . GREENE. ...................... Deputy Clerk

‘January 4; 1923, Edward E. Good succeeded Leonard A. Flansburg.
*January 4, 1923, O. S. Spillman succeeded Clarence A. Davis.

*Appointed January 9, 1923. -
‘Until January 9, 1923, ~ .
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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF-
FICIATING AT THE ISSUANCE OF THIS VOLUME

Number of Counties in District Judges in District Residence
District of Judge
First........__.. Johnson, Nemaha, Paw-|John B. Raper........cccouenee. Pawnee City
) nee and Richardson.
Second........... Cass, Otoe and Sarpy. James T. Begley............. Plattsmouth
Third...ceeeeee. Lancaster. Jefferson H. Broady........ Lincoln
William M, Morning.......{Lincoln
Frederick E. Shepherd...|Lincoln
Willard E. Stewart.......... fsincoln
Fourth........... Burt, Douglas andiL. B. Day......ccceeomrveecccnnne. Omaha
Washington, James M. Fitzgerald. Omaha
Charles A. Goss...... {Omaha

George H. Hastings
Charles Leslie.......
William A. Redick
Carroll O. Stauffer..

Alexander C. Troup. .|Omaha
Arthur C. Wakeley.......... Omaha
Fifth.............] Butler, Hamilton, Polk,George F. Corcoran.... York
. Saunders, Seward and|Lovel S. Hastings.......... David City
York.
Sixth..eene.. Boone,.. Colfax, Dodge.|FFrederick W. Button...... Fremont
Merrick, Nance and[Louis Lightner......... Columbus
Platte.
Seventh........| Fillmore, Nuckolls, Sa-|Ralph D. Brown............. Crete
line and Thayer.
Cedar, Dakota, Dixon|/Guy T. Graves........... Pender
and Thurston.
..|Antelope, Cuming, Knox,|William V. Allen... .. {Madison
Madison, Pierce, Stan-[Anson A. Welch... - |Wayne

ton and Wayne.

Tenth.....ccuoe. Adams, Clay, Franklin,|Lewis H. Blackledge...
Harlan, Kearney,William A. Dilworth
Phelps and Webster.

Eleventh ... Blaine, Garfield, Grant lZdwin P. Clements..
Greeley, Hall, Hooker |Bayard H. Paine
Howard, Loup,
Thomas, Valley and
Wheeler.

Oord
. {Grand Island

Twelfth......... Buffalo, Custer, LoganiDBruno O. Hostetler..._.... Kearney
and Sherman.

Thirteenth...|Arthur, Banner, Chey-l7eorge C. Gillan
enne, Dawson, Deuel,|J. Leonard Tewell.
Keith, Kimball, Lin-
coln and McPherson.

Lexington
Sidney

Fourteenth..|Chase, Dundy, Frontier,|Charles E. Eldred.......... McCook
Furnas, Gosnpver,
Hayes, Hitchcock,
Perkins ana Red Wil- “
low.

Fifteenth. ... Boyd, Brown, Holt, KeyalRobert R. Dickson............ O'Neill
Paha and Rock.

Sixteenth...... Box Butte, Cherry,|William H, Westover...... Rushville
gawes, Sheridan and
ioux.

Seventeenth |Garden, Morrill and|P. J. Barron.........ccecce. Scottshluff
Scotts Bluff,

Eighteenth..|Gage and Jefferson. Leonard W. Colby............ Beatrice
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PRACTICING ATTORNEYS

Admitted Since, the Publication of Vol. CVIII

Asnts, ALBerT M.
AppisonN, Huser D.
AHMANSON, HAYDEN W.
Avsert, Epwarn C.
ALLsMAN, JouN F.
ANDERSON, Rarea M.
ATKINS, AUBURN H.
BeBER, SaM

Beck, CLARENCE S.
Beck, Joun H.

Brecu, Ebpwin D.
BenTz, Paur A.
Bickrorp, M. HarorLp
Brack, LestEr C.
Boranp, GEOrGE B.
Branpt, HEexry F.
BrowN, JacoB JosSEPHUS
Brown, THOMAS ].
CaLpweLL, Harorp P.
CampBELL, FrED C.
CHANEY, JoHEN WALTER
CHATELAIN, VERNE E,
CHEw, Joun L.
Coomss, CyriL L.
Darrow, BErTON A.
Davies, THomAs P.
Dawson, JoHN B.
Doerr, RoBERT WESTLEY
Dory, Vance R.
Drypen, KENNETH H.
Durisca, LAwreNce L.
Erus, Crovpe B.
ELMEN, WINFIELD M,
Frost, Frank L.

Frost, HuBERT MELVIN A.

‘GARDNER, Epwarp T.
GaARDNER, GLEN H.
‘GARTLAND, WiLLIAM J.
Genoways, R. Brvaw
GiBBS, JAY

(v)

GieEsEkER, HENRY L.
Green, Ervis
Hamiton, Guy A.
Hammonp, Epwin H.
Hannon, MartHEW E.
HartLEY, HaRrOLD S.
HaverLy, ErNEST S.
Hines, Rosert E,
Hircu, Cuaxtes D.
HupspeTH, HaroLp M.
Irviv, WiLLiaM LELAND
Jackson, RicaARD J.
Jacosson, LN B.
JaNES, BESSIE

Jounson, LesLie F.
JounsoNn, Paur M.
Jounson, REUBEN ADOLPH
KeLLey, HaroLp M.
KerLrLy, PeETER J.
Kerricaw, P. Josepm
Laruarop, Geo. M.
Leeka, Javy
LExNEMANN, Louis A.
Lewis, SAMUEL ARION, JR.
Linaman, Harorp C.
LieweLLyn, Oriver M.
Lury, THomas H.
McArpLe, CHARLES C.
McDermorr, CoNNEL M.
McFarLanD, Frep E.
McGerr, HELEN
McGoverN, THOMAS J.
McGroarty, JosepH HANNON
McGuicean, HaroLp M.
MauriN, MYrRoN MURL
Mavo, Francis H.

MILLER, RicHarRD W.
Moran, Epwin

Muir, J. WILFRED

MuLLen, M. FraNk



Nimr1z, FraANKk G.
NorrHUP, OLIVER ].
Nuss, EpMunp P.
O’ByrNE, MaURICE B.
Oriver, Davip H.

O’NE1LL, RicHARD, JR.
OsnEes, OLar W.

PepEn, ArTHUR B.
QuicLEy, WiLLiam B.
REEDER, GEORGE S.
REEvES, Wape H.
RequarTtE, HaAROLD J.
Ricaarps, Frep H., Jr.
RoriNsoN, James C, Jr.
Rour, Freo B.
ROSENTHAL, JOE

Rousk, WaLter R.
Scort, ANDREW C.
SHoCKEY, RicHARD A.
SHoUSE, HaroLD STANTON
Skutt, VESTOR J.
Sw~eLL, RaLpa Howarp
SoLoMoN, LEE ASHBROOK
SPRAGUE, ALBERT P.

(vi)

StanToN, Jomn T.
STATON, WALTER
StrimpLE, Ceci. CLARANCE
StrykER, Ray FrLoyp
Sturces, ArTHUR H.
SunpeLap, CLYDE A.
Svopopa, Rarea E.
Tavror, Epwin
TavLor, HENRY STERLING
TuaoMmas, CHARLES A.
TROCHTENBERG, PHILIP M.
TurnEr, GEORGE H.
VANCE, VERNE W.

Van Kirk, Rorra C. ,
Von Dorw; JoaN Epwin
WaKELEY, JoEN E.
WENKE, AporpH E.
WESTERMARK, VICTOR
WHITE, WALTER W.
WiLLiams, Kennerg F.
WiLsoN, ALLaN M.
WiLson, Rarea T.
Wyn~NNE, CHESTER A.
Youne, CLARE FRANKLIN
ZEISER, FLORENCE



During the period covered by these reports, in addi-
tion to the cases reported in this volume, there were 44
cases affirmed by the court without opinion.

!
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1922

HENRY FURRER ET AL., PLAINTIFFS, V. NEBRASKA BUILDING
& INVESTMENT COMPANY ET AL., DEFENDANTS.
FRANK E. SCHAAF V. STATE OF NEBRASKA.

FILep Jury 19, 1822. No. 21975.

1. Contempt: PROCEEDINGS CRIMINAL IN NATURE. “Proceedings for
contempt of court are, in this state, in their nature criminal, and
governed by the strict rules applicable to prosecutions by indiet-
ment; hence, presumptions and intendments will not in sueh
cases be indulged in order to sustain judgment of conviction.”
Beckett v. State, 49 Neb. 210. :

ADVICE OF COUNSEL. Advice of counsel will not
serve generally as a shield to protect from punishment one who
has violated the order of a court, but where the order said to have
been violated does not in express terms forbid the action taken,
and where the advice of counsel was honestly sought and in good
faith given, and an examination of the record fails to disclose any
substantial or wilful disobedience of the court’s order, a conviction
for contempt will not be sustained.

ERrror to the district court for Lancaster county: Wir-
LIAM M. MoRNING, JUDGE. Reversed and dismissed.

Burkett, Wilson, Brown & Wilson, for plaintiff in error.

Clarence A. Davis, Attorney Gener ‘wl, Boehmer & Boeh-A
mer, Good & Good and Fred C. Foster contra.

Heard before Morrissey, C. J., ROSE, DEAN, ALDRICH,
DAy and FLANSBURG, JJ.

Morxrissey, C. J.

Frank E. Schaaf, defendant, prosecutes error from a
conviction of contempt of court. At the suit of certain
stockholders a receiver was appointed for the two corpora-

(1)
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tions, the Nebraska Building & Investment Company and
~ the Nebraska Hotel Company, and it was ordered that de-
fendant corporations and their officers should immedi-
ately upon the qualification of the recciver turn over and
surrender to him “all of the assets and business, docu-
ments, securities, contracts and papers of all kinds be-
longing to the several corporations, so that the receiver
may without hindrance or obstruction go into the com-
plete possession of the same; that each and all of the de-
fendants are enjoined and restrained from in any way
interfering with the receiver in taking possession of the
property and assets of the corporations, and from inter-
fering in any way with the control and management of
the matters over which his receivership extends by the
terms of this order.” '

Defendant was president of each corporation and a
member of its board of directors. It is charged that, not-
withstanding this order, defendant, together with the
other officers of each corporation, met together and, as-
suming to act as a board of directors for the Nebraska
Hotel Company, authorized its president to vote on be-
half of the company any stock owned or held by it in any
other corporation in any meeting of the stockholders there-
of for the election of directors or for the transaction of
any other business, and adopted a resolution whereby the
corporation admitted its inability to pay its debts and
declared its willingness to be adjudged a bankrupt be-
cause of such inability, and that they adopted a similar
resolution with reference to the Nebraska Building & In-
vestment Company. The information alleges that at the
time these resolutions were adopted defendant and the
other persons assuming to act as the board of directors
of the several corporations “were not in charge of, and did
not have in their care and custody any of the assets or
property belonging to said corporation, nor were they ia
charge or control or management of any of the business
affairs thereof;” and alleges that at that time all of
the assets, property and business affairs of the corpora-
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tions had been delivered to and were under the control of
the receiver theretofore appointed by the court. It is next
alleged that thereafter certain persons claiming to be
creditors of the companies, with these resolutions as a
basis, made application to the United States bankruptcy
court to have the corporations adjudged bankrupts. The
information charges that the effect of the passage of these
resolutions and the actions taken upon them was to hinder
and delay the receiver in the management of the affairs of
the corporations; that such conduct on the part of the
several defendants was in disobedience of the order of the
court and was a wilful attempt to interrupt the admin-
istration of justice and impede the proceedings of the
court.

Defendants demurred to the information; the demurrer
was overruled; whereupon an answer was filed, which ad-
mitted the adoption of the resolutions set out in the in-
formation and that petitions in bankruptcy were filed in
the United States court for the district of Nebraska against
the Nebraska Building & Investment Company and the
Nebraska Hotel Company; explicitly denied that in pass-
ing the resolutions or in taking any other step any de-
fendant had any intention of violating the order of the
court; and alleged that each defendant acted in good
faith and did what he believed he had a right to do and
under the belief that the court by its order did not re-
strain, nor intend to restram them from passing the reso-
lutions: “that before passing the said resolutions they
were advised by their counsel, who had examined the de-
cree of the court referred to, and said counsel advised
them and each of them that they had a perfect right to
pass said resolutions if they desired to do so, and that the
passing of such resolutions would in no way be a viola-
tion of the order of the court.” .

Trial was had to the court, resulting in a judgment
against each ‘defendant. As to defendant Schaaf the
court imposed a fine of $1,000, taxed him with one-third
of the costs of the prosecution, and committed him to im-
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prisonment in the county jail for 30 days.

Numerous crrors are assigned, but because of the view
we take of the record a review of the several assignments
will not be made. It will be noted that the order which
defendant is charged with violating does not on its face
enjoin defendants from functioning as officers of the re-
gpective corporations, nor forbid their having recourse to
the federal court. They are enjoined from interfering
with the receiver in taking posession of the property or
from interfering with his control and management of the
matters over which his receivership extended. Had the
court intended to restrain defendants from meeting as a
board of directors of either corporation or from having
recourse to any other tribunal, the intention might have
been expressed in a few words; but such intention does
not appear on the face of the order. Defendant expressly
denied any intention to violate or evade the order of the
court. And, indeed, the receiver’s possession of the prop-
erty and his control and management of the business
were not disturbed.

“Proceedings for contempt of court are, in this state,
in their-nature criminal, and governed by the strict rules
applicable to prosecutions by indictment; hence, presump-
tions and intendments will not in such cases be indulged
in order to sustain judgment of conviction.” Beckett v.
State, 49 Neb. 210. Applying this rule to the instant case,
we find an order which does not on its face forbid the com-
mission of the acts charged. Out of an abundance of cau-
tion defendant and his associates submitted a copy of the
court’s order to men learned in the law and inquired if
they might proceed to act as it has been shown they did
subsequently act without violating the order of the courr.
This conduct does not indicate a wilful disregard of the
court’s order, but rather betokens a desire to obey the
court and respect its decrees. Having been assured by
their attorneys that the order did not, either in express or
implied terms, forbid their meeting as a board of direc-
tors and adopting resolutions which might hecome the
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foundation for a proceeding in the federal courts, defend-
ants took the action on which this prosecution rests.

Advice of counsel will not serve generally as a shield
to protect from punishment one who has violated the or-
der of a court, but where the order said to have been vio-
lated does not in express terms forbid the action taken, and
where the advice of counsel was honestly sought and in
good faith given, and an examination of the record fails
to disclose any substantial or wilful disobedience of the
court’s order, a conviction for contempt will not be sus-
tained. See 13 C. J. 43, sec. 57, and cases cited in note.

The judgment of the district court, in so far as it affects
defendant Schaaf, is reversed and the proceeding dis-
missed.

REVERSED AND DISMISSED.

JaMES B. ELLIOTT, APPELLEE, V. NELLIE M. QUINN ET AL.,
APPELLANTS.

FiLEp JuLy 19, 1922. No. 22069.

1. Charities: DEevise: VaLmiry. A devise to promote the public
good is valid and enforceable.

2. Wills: Devise: Varmiry. Unless the object of a devise is con-
trary to the settled principles of law, or to a statute, it must be
sustained.

ConsTRUCTION. Under familiar rules of construction, the
court is required to consider all of the relevant circumstances
whichk surround the testator at the time his will was made and
to give effect to his meaning.

4. Charities: Grrrs: EqQurry. A gift for charitable uses will not
be permitted to fail, even though a trustee be not named in the
will, because a court of equity will name a trustee to execute the
trust.

8. ———: ADMINISTRATION. “In the exercise of equity jurisdiction,
the district courts may supervise the administration of charitabla
trusts.” Matteson v. Creighton University, 105 Neb. 219.

APPEAL from the district court for Clay countv* WiL-
LIAM A. DiLworTH, JUDGE. Affirmed.
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Ambrosc C. Epperson and John E. Ray, for appellants.
C. L. Stewart, contra.

Heard before Morrissgy, C. J., ALDRICH, DAy and
DeaAN, JJ.

DEAN, J.

John W. McMillan died testate, in Clay county, in Sep-
tember, 1892, By his will James B. Elliott was appointed
a trustee to hold an 80-acre tract of land for the use of the
testator’s sister, Sarah E. McMillan, to whom was given
the income from the land during her lifetime, “‘except such
amount as shall be required to keep the place in repair
and pay the taxes thereon.” The testator by his will then
provided that, at the death of his sister, “the property—
real estate—shall become a part of the school fund of
Clay county to be invested in good securities the interest
whereof shall alone be used for school purposes.” The tes-
tator’s sister died February 11, 1920.

The court found that the will conveyed the land “to the
school fund of Clay county, Nebraska; and that it was his
intention that said property should be sold and the pro-
ceeds thereof invested in good securities, the income there-
from to be used for the benefit of said fund.” Certain de-
fendants who are collateral relatives demurred to plain-
tiff’s petition. The demurrer was overruled, and defend-
ants have prosecuted an appeal to this court.

Defendants argue that there is no fund in which the
proceeds of the sale of the land may be placed, and that
the devise is vague, uncertain and impossible of perform-
ance. It is further argued that the paragraph of the will
in question “lacks a fixed beneficiary and the use is in-
definite.” |

We do not think defendants’ argument is sound. The
object of the devise is charitable, and the property de-
vised is certain and definite and the beneficiary is certain
and definite as to the class. Sections 6906, 6930, 6931,
Rev. St. 1913, upon which plaintiff relies, and which have
to do with school funds, were in force when the will was
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written. Whether there is such a fund, however, is not
of controlling importance.

The testator was evidently interested in the welfare of
the schools of his home county, where he had lived for
many years, and he was desirous of promoting their in-
terests. Neither ambiguity nor uncertainty appear and
the trust created by the will cannot be avoided on those
grounds. The purpose of the testator is clear. He had =«
right to bestow his own property where and as he chose,
and it is equally clear that he was under no legal obliga-
tion to devise the land to his collateral kindred. It is well
settled that a devise to promote the public good is valid.
Unless, therefore, the object of a devise is contrary to the
settled principles of law, or to a statute, it must be sus-
tained and effect must be given to the provisions of the
will. In re Estate of Nilson, 81 Neb. 809; Chapman v.
Newell, 146 Ia. 415.

In the Chapman case the same question was under con-
sideration, and it was held that a bequest to the permanent
school fund of the county was not void for uncertainty,
even though there was no such fund specially designated
by the statute, or because the gift was not devised to a
person, corporation, individual or thing capable of accept-
ing it, under the well-established rule that a charitable
gift will not be permitted to fail because of any mistake or
ambiguity in describing the intended beneficiaries or ex-
pressing its purpose, if from the language of the bequest,
when construed in the light of all the facts, the intent of
the donor is reasonably apparent. Nor will a gift for
charitable uses be permitted to fail, even though a trustee
be not named, because a court of equity will name a trus-
tee to execute the trust. In that case it is further pointed
out that the gift would not fail in this class of cases, even
though the testator devoted his estate to the reduction
" of the public tax burden. .

“A bequest to aid free public schools is valid, being as
definite as to beneficiaries as the rules governing the sub-
ject require; and the validity of such a bounty is not af-
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fected by the fact that the state has provided for the main-
tenance of such schools for all children of school age with-
in the territory intended to be benefited.” 6 Cyc. 943.
“The validity of a gift for educational purposes is not af-
tected by the fact that the state has provided for th=
maintenance of schools for all children of school a,g'{-:
within the territory intended to be benefited.” 11 C.

. 316, sec. 20. Also, 3 Pomeroy, Equity Jurisprudence (3d
cd.) sec. 1018; Gould v. Boa/)rl of Home Missions, 102
Neb. 526.

“A bequest in trust to create a fund to be used to estab
Jish and maintain a school ‘for the purpose of educating
boys who reside in the state of Illinois between the ages
of 12 to 18 years, and who are unable to educate them-
selves,’ is not void for want of a class of boys to which
the charity may apply, because of the existence in the
state of a system of public free schools open to all boys
of such age without charge, nor because of uncertainty
as to the 1nd1v1dual beneficiaries; such uncertainty being
in fact.an essential element of.a valid charity.” Tincher v.
Arnold, 147 Fed. 665. $ee, also, Vidal v. Girard’s Ewrs.,
2 How. (U. 8.) 127, 182; Russell v. Allen, 107 U. 8. 16a
Wilson v. First Nat. Bank 164 Ta. 402; Matteson v. O’o*mgh
ton University, 105 Neb. 219.
_ There is no room for counsel’s suggestion that it will
be necessary for the court to put its own belief or wish in-
to the will in order to make of it an enforceable instrument.
Under familiar rules of construction, the court is required
to consider all of the relevant circumstances which sur-
rounded the testator at the time the will was made and to

give effect to his meaning. The testator wisely couched
the devige in broad terms, in that it merely provides for A
fund which “shall become a part of the school fund of
Clay county to be invested in good securities the interest
whereof shall alone be used for school purposes.” _

Skinner v. Harrison Township, 116 Ind. 139, is a case
where the.testator devised a fund to “Harrison township,”
with a provision that the interest from the fund should
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be used for the support of its common schools. At that
time there were 22 townships of that name in Indiana,
and each of them was capable of holding property for ap-
propriate public purposes. Without extrinsic evidence
the intended beneficiary could not be identified. But the
court decreed that the devise was intended for the town-
ship named Harrison in which the testator resided. Tt
was held that the will was neither ambiguous nor uncer-
tain.

The conclusion is that the trust is valid and enforceable.
The judgment of the district court is therefore affirmed,
with directions that such orders be made in the premises as
may be necessary to give effect to the substantial intent of
the testator.

The judgment of the district court is

AFFIRMED.

‘WILLIAM MITCHELL, APPELLEE, V. WILLIAM L. HAWKINS
ET AL., APPELLANTS.

FiLeEDp JULy 19, 1922. No. 21992,

Boundaries. -Original monuments established during a government
survey, when properly identified, control courses and distances.

AprppaAL from the district court for Box Butte county:
‘WirLiam H. WESTOVER, JUDGE. A ffirmed.

Burton & Reddish, for appellants.
Mitchell & Gantz, contra.

Heard before Morrissey, C. J., DEAN, ALDRICH and
Day, JJ.

Day, J. . ‘

This is a suit to quiet in plaintiff his title to the east
one-half of the southwest one-fourth of section 30 and the
east one-half of the northwest one-fourth and the north-
east one-fourth of section 31, township 26 north, range 48
west of the sixth P. M., Box Butte county, Nebraska,
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Plaintiff owns the land described and has title thereto
through mesne conveyances from the patentees. The plea
of defendants is that they pre-empted and now own and
occupy a tier of lots in and along the west side of the sec-
tions described and that plaintiff is asserting title thereto.
The sections are practically three-fourths of a mile wide,
east and west, and there is therefore a shortage in area
of one-fourth the usual width. The title of plaintiff covers
land extending west to the section line. The title of de-
fendants purports to cover a tier of lots along the west
side of the sections. In other words, the titles of both
parties presuppose sections a mile wide, while in fact the
width is only three-fourths of a mile. Plaintiff's patents
were issued long before the patent of defendants, and he
contends that his land, according to the original govern-
nment surveys, as shown by proved government monuments
at section corners and at quarter-section corners, extends
to the western boundaries of the sections, and that there-
fore there was no land therein for defendants to acquire
by pre-emption. The issues between the parties were raised
by formal pleas, each side praying for affirmative relief.
Testimony was taken at great length, and the findings of
the trial court were in favor of plaintiff. The decree con-
tains a plat minutely describing the boundaries of plain-
tiff’s land according to the original government survey,
and quieting his title and decreeing that defendants have
no land in the sections described. Defendants have ap-
pealed. .

The question presented by the appeal is one of fact only.
A careful review of the record shows a clear preponder-
ance of the evidence in favor of plaintiff. The evidence
shows that witnesses for plaintiff identified government
section corners and government quarter-section corners on
his boundary lines with such particularity and accuracy
as to convince us that his patents included the land .as
far west as the west line of the sections, and that conse-
quently there was no land left in them for defendants to
acquire by pre-emption when they procured their patent
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from the government. The judgment of the district court
is therefore

AFFIRMED.

GEORGE B. WILLIAMS, ADMINISTRATOR, APPELLEE, V.
WALKER D. HINES, APPELLANT.

Frmep Jury 19, 1922. No. 2199..

1. Negligence: INJUrRY: ProxIMATE CAUsE. “The proximate caus:
of an injury is that cause which, in the natural and continuous
sequence, unaccompanied by any efficient intervening cause, pro-
duces the injury, and without which the result would not have
occurred.” Spratlen v. Ish, 100 Neb. 844, followed.

9. Death: PrOXIMATE CAUSE. Where an employee suffered an in-
jury of a broken collar bone caused by the negligence of his em-
ployer, and eight months thereafter died from bronchial pneu-
monia, held, in an action for damages for wrongfully causing th2
death, that the evidence fails to show that the injury sustained
was the proximate cause of the death.

APPEAL from the district court for Phelps county:
Harry 8. DUNGAN, JUDGE. Reversed and dismissed.

E. E. Whitted, P. E. Boslaugh and J. L. Rice, for ap-
pellant.

W. D. 0ldham and 8. A. Dravo, contra.

Heard before MorrissEy, C. J., Rosg, DEAN, ALDRICH,
Day and FLANSBURG, JJ., REDICK, District Judge.

Daxy, J.

This action was brought by the administrator of the es-
tate of Charlie Morton Veal against the director general
of railroads to recover damages sustained by the widow of
said Veal, whose death it is alleged was caused by the
negligent act of the defendant. The trial resulted in a
verdict and judgment for the plaintiff for $7,000. De-
fendant appeals.

It appears that, while Mr. Veal was employed as a brake-
man upon one of the interstate passenger trains of the
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Chicago, Burlington & Quincy Railroad Company, he sus-
tained a fracture of his collar bone and several minor
bruises upon his head and body by the derailment of the.
train, the accident occurring on February 19, 1918, dur-
ing the period the railroads were being operated under
federal control. He died October 13, 1918, of what was
diagnosed at the time as bronchial pneumonia.

It was the plaintiff’s. theory that the derailment of the
train was caused by the negligence of the defendant, and
that the proximate cause of deceased’s death was the in-
juries he received by the derailment of the train. The
answer denied the negligence, and specially denied that
the death of deceased was in any wise attributable to the
injuries he received in the aceident.

A number of errors are assigned by the defendant, and
argued in the brief, for a reversal of the judgment, but in
the view we have taken of the evidence it seems unncessary
to consider but one of them. In passing, we may observe,
however, that we think it extremely doubtful whether the
negligence charged in the petition was proved to be the
cause of the derailment of the train. Assuming, however,
that the defendant’s negligence has been established, and
that in consequence thereof plaintiff’s decedent suffered
a fracture of his collar bone, we come to a consideration
of the question whether the negligence of the defendant
was the proximate cause of deceased’s death.

It is fundamental that a person is liable only for the
proximate results of his negligent act. The rule of law
is not difficult of statement, but in the affairs of life the
relation of causes to their effects differ so widely that
oft-times great difficulty arises in the application of the
rule to specific cases. The term “proximate cause” has
been defined by this court in Spratlen v. Ish, 100 Neb. 844,
as follows: “The proximate cause of an injury is that
cause which, in the natural and continuous sequence, un-
accompanied by any efficient intervening cause, produces
the injury, and without which the result would not have
occurred.”” In that case the court quoted from Chicago,.
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St. P, M. & O. R. Co., v. Elliott, 55 Fed. 949, as follows:
“An injury that could not have been foreseen or reason-
ably anticipated as the probable result of the negligence
is not actionable, nor is an injury that is not the natural
consequence of the negligence complained of, and would
not have resulted from it, but for the 1nte1p0s1t10n of
some new, independent cause, that could not have been
anticipated.”

With this definition in mind, we proceed to examine the
facts as disclosed by the record. As before stated, by the
derailment of the train the plaintiff’s decedent suffered a
fracture of his left clavicle. For this injury he was taken
to the hospital and treated in the usual and approved
method for the treatment of such an injury. The treat-
ment required him to lie on his back, with his left arm
at a right angle to his body, and bound in a rigid position
to prevent movement. The injury responded to the treat-
ment, and no unusual complications developed. His vital
organs were normal; no fever developed; and the action
of his lungs and heart were regular. On April 5 he was
discherged from the hospital, but was required to keep
his arm bandaged and report to the physicians from time
to time. After leaving the hospital and during the period
of his convalescence, he visited his friends and relatives
in Kansas and Colorado. On August 31 he was examined
by the company’s physician, and pronounced fit to resume
his duties as a brakeman. On September 2 he resumed
his former employment, and continued to work every day,
except Sundays and September 18 and 19, until October
4, when he was suddenly taken ill while on duty, and died
October 13, of what was diagnosed at the time as bronchial
pneumonia. During the period he worked he performed
his duties as a brakeman as usual, the only difference ob- -
served being that he seemed to favor his left arm in hand-
ling baggage and milk cans, it being a part of his work
to assist in such matters. On behalf of the plaintiff it
was shown that during the time he was unable to work,
and also after he resumed his employment, his appetite
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was not as good as before the accident; he had lost con-
siderable flesh, and was not as lively as before.

The great weight of the testimony is to the effect that
there was no connection whatever in point of causation
between the broken collar bone and the pneumonia which
caused the death of the deceased some eight months after
the accident. All of the physicians agree that the kind of
pneumonia of which deceased died was a germ disease,
and they also agree that it was not traumatic Pneumonia,
which sometimes develops within a few hours from the
effects of a blow or injury. The testimony of the expert
witnesses on behalf of the plaintiff upon the question of
the connection between the broken collar bone and the
pneumonia, viewed in the light of the direct and cross-
examination, is so vague and conjectural as to amount to
but little more than a mere guess. It fails to show that
degree of certainty required in judicial proceedings that
the pneumonia was the proximate result of the injury sus-
tained by the deceased. An injury, in order to be the
proximate cause, must be the thing that directly causes
the subsequent disease, and not merely a condition which
enables it to independently operate. Cases are readily
to be found, some of which are cited by the plaintiff’s
counsel, where a physical injury has been held to be the
proximate cause of a disease which later resulted in death;
but an examination of the facts in the cited cases readily .
distinguishes them from the case at bar.

The principle here involved is discussed in Long 0.
Omaha & C. B. Street R. Co., 108 Neb. 342, and Cingin--
nati, N. O. & T. R. Co. v. Perkins’ Admr., 177 Ky. 88.

As the evidence fails to show that the death was due to
the injury, the judgment is reversed and the cause dis-
missed.

: REVERSED AND DISMISSED.
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JEREMIAH L. HEILMAN V. STATE OF NEBRASKA.
" Firep Jury 19, 1922. No. 22137.

1. Embezzlement: DerENsEs: RESTORATION OF Fuxp. In a prosecu-
tion against a county treasurer for the embezzlement of county
funds. proof that money feloniously converted by him was re-
turned to the county treasury after the shortage had been discov-
ered and exposed is no defense under the Nebraska statute (Rev.
St. 1913, sec. 8654).

Proor. In a prosecution against a county treasurer for
the embezzlement of county funds between two dates during his
incumbency, the amount embezzled may be determined by adding
felorjous conversions ot different times in different amounts be-
tween the specific dates charged.

3. Criminal Law: EvipENcE: PusLic REcorps. Public records kept
by a county treasurer are admissible as evidence of the officer’s
acts. when in issue.

4. Witnesses: EvVIDENCE: EXPERT ACCOUNTANT. An expert account-
ant who has examined books of a public officer to ascertain an
issuable fact and compiled a statement therefrom may refresh his
memory from the compilation and testify to the result of his ex-
amination, where the books used by him in making his compilation
are in court and available to both parties.

5. Criminal Law: HarMieEss Error. Immaterial and harmless er-
rors in a criminal prosecution, where the evidence of defendant’s
guilt is conclusively shown beyond a reasonable doubt, are not
grounds for reversing a conviction.

Error to the district court for Thomas county BaYArD
H. PAINE, JUDGE. Affirmed.

Lincoln Frost, N. T. Gadd, J. H. Evans and J. W. Kin-
singer, for plaintiff in error.

Olarence A. Davis, Attorney General, and W. A. Prince,
contra. .o

Heard before Morrissey, C. J., LETTON, RosSE, DEAN,
ALDRICH, DAY and FLANSBURG, JJ.

Day, J.
In the district court for Thomas county J eremiah L.
Heilman, defendant, was convicted of embezzling, as
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county treasurer, $9,000 of county funds. For that offense
he was sentenced to pay a fine in double the amount of
the embezzlement and to serve in the penitentiary a term
not less than 1 year nor more than 21 years—statutory
Denalties. Rev. St. 1913, sec. 8654. As plaintiff in error
defendant has brought the record of his conviction here
for review. ‘

The principal grounds urged for a reversal are insuf-
ficiency of the evidence to sustain the verdict of guilty to
the extent of $9,000 and errors in rulings on evidence. The
evidence is conclusive that defendant converted to his own
use at various times county funds in different amounts.
‘He used some of the county money in his hands as if it
belonged to himself individually. Proof of these facts is
not only undisputed, but items temporarily converted by
defendant to his own use, aggregating $5,800, are conceded
by him in his own testimony. Notwithstanding conclusive
evidence of embezzlement to the extent of $5,800, defend-
ant insists that he restored this money to the treasury
and that the jury would not have found him guilty except
for inadmissible evidence of an expert accountant who was
erroneously permitted to testify, without a proper founda-
tion, to a shortage of $11,372.59. In making allowances for
errors and doubtful items in the computation of the ¢x-
pert, the jury seem to have deducted $2,372.59 from his
estimated net shortage and found the amount of the em-
bezzlement to be $9,000.

Under the statute defining embezzlement by a public
officer, the return of the $5,800 feloniously converted by
defendant to his own use is no defense. Rev. St. 1913, sec.
8654. 'The permanent return of the entire sum is doubt-
ful, but in any event the felony was complete to that ex-
tent before there was any attempt on the part of defend-
ant to put back what had been unlawfully taken. The
restoration was undertaken after an examiner from the
department of trade and commerce had discovered and
exposed a shortage. There is no presumption that the
jury would not have found defendant guilty to the ex-
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tent of $5,800 on proved and conceded facts, except for
proofs of a greater shortage.

To sustain a conviction the state was not required +o
prove the embezzlement of the exact amount charged. The
amount embezzled may be determined by adding felonious
conversions at different times in different amounts be-
tween specific dates given in the information.

- The evidence of the expert who testified to the net short-

age is assailed in a series of technical objections and rules
of law which may be summarized thus: Book entries
examined by the expert were inadmissible because not
shown to have been made by defendant or with his as-
sent; computations made from inadmissible books are not,
admissible; production of books is necessary to the intro-
duction of a summary thereof; a summary is admissible
only when the books used in making it are too complicated
or voluminous for submission to the jury; an expert ac-
countant should not be permitted to state conclusions not
solely the result of computations based on the books or
records used in making them.

An understanding of the situation that confronted the
trial court in ruling on evidence is necessary to a con-
sideration of the obhjections enumerated. It was the duty
of delendant to keep an accurate record and account of
his doings as county treasurer during his incumbency.
For that period he was the custodian of the public records
belonging to the county treasurer’s office. He did not at
all times keep proper records or make proper entries.of
his public acts. On the contrary, there were false records
to some extent at least. Some of the books were injured
or destroyed by fire in the courthouse while there was a
shortage in his accounts. The transactions involved the
collection of taxes and the disbursements of public funds
for a considerable period of time. In addition to compli-
cated transactions and voluminous accounts, the work of
estimating the amount of the embezzlements was made
more difficult by defective and inaccurate accounts and
books. ' The fire made matters worse. In this situation
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the expert was compelled to resort to what the public
records disclosed, using the best competent sources of in-
formation for that purpose. He pursued that course, and
his testimony, for what it was worth, was properly re-
ceived in evidence for the consideration of the jury. Public
records kept by a county treasurer are admissible as evi-
dence of his official acts, when in issue.

An expert accountant who has examined the books of
a public officer to ascertain an issuable fact and compiled
a statement may refresh his memory from the compilation
and testify to the result. The books, records, vouchers
and documents used by the expert in making his computa-
tion were in court available to defendant, and the evidence
was not objectionable on that ground. In admitting the
testimony and conclusion of the expert, the rules of evi-
dence were substantially followed. In this view of the
record, the guilt of defendant to the extent of $9,000 is
shown beyond a reasonable doubt, and such minor errors
as may incidentally have crept into a long and complicated
record in no wise prejudiced defendant.

A material error has not been pointed out or found.

AYFIRMBED.

CHARLES H. HENTHORN, APPELLEE, V. ROYAL HIGHLANDERS
ET AL., APPELLANTS.
FrLep Jury 19, 1922. No. 22060.

ApPEAL from the district court for Hamilton county:
Epwarp E. Goop, JUDGE. Affirmed.

Hainer, Craft & Lane, Miles M. Dawson and O. B. Clark,
for appellants.

Thomas, Vail & Stoner, contra.

Heard before MogrrissEY, C. J., Rosg, DEAN, ALDRICH,
DAY and FLANSBURG, JJ.

FLANSBURG, J.
This was an action brought by plaintiff, Henthorn,
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against the Royal Highlanders, a fraternal beneficiary as-
sociation, to recover an instalment upon a “pioneer cec-
tificate,” under a provision providing for the payment of
endowments. The trial court entered judgment in favor
of the plaintiff. The defendant and interveners appeal.

The questions are the same as have been covered in the
case of Kennedy v. Royal Highlanders, p. 24, post, and
the decision there is controlling in this case.

The judgment of the.lower court is therefore

AFFIRMED.

FarmeERs INVESTMENT COMPANY, APPELLEE, V. ALMEDA 7.
O’BRIEN, APPELLANT.

Fiep Jury 19, 1922. No. 22092,

1. Vendor and Purchaser: DISCHARGE OF INE}UMBBANCE: ‘WAIVER. The
right of a purchaser of land under a written contract to have an
existing mortgage or other incumbrance discharged before ac-
cepting title may be waived by parol.

2. Homestead: CONVEYANCE. A contract for the sale of homestead
property signed by both husband and wife, though not acknowl-
edged, when made at the same timée with a warranty deed to the
property, which deed they both execute, and duly acknowledge,
and which is delivered in escrow, held to be a valid contract.

3. Vendor and Purchaser: CONTRACT: WAIVER oF CONDITIONS. When
a contract provides for the furnishing of an abstract by the ven-
dors, and the vendee, after the execution of the contract, consents
to procure the abstract and have it brought down to date, and
from the purchase moneys in its hands, due on the contract, to
pay off certain charges against the land, held, that there is a
walver of the strict terms of the contract which require the vendor
to do those things.

BreacH. And where the vendee has so under-
taken to have the abstract brought down to date, and an attach-
ment is levied against the land on a claim for $125, the vendor 1n
the meantime having moved out of the state, held, that the vendea
cannot declare the vendor guilty of a breach of contract in not
having the lien satisfied and the abstract extended, until the ven-
dor has been informed of the attachment and has been given rea-
sonable opportunity to satisfy it.

4 —
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APPEAL from the district court for Harlan county:
Lewis H. BLACKLEDGE, JUDGE. Reversed.

Bernard McNeny and J. G. Thompson, for appellant.

Burkett, Wilson, Brown & Wilson, Clark Jeary, Clar-
ence G. Miles and O. E. Shelburn, contra.

Heard before MoRrrIssEY, C. J. RoOSE, DEAN, ALDRICH
and FLANSBURG, JJ.

FLANSBURG, J.

This was an_action by the plaintiff, Farmers Investment
Company, to recover from the defendant, Almeda Z.
O’Brien, $1,000 and other moneys paid under a contract
whereby the plaintiff company had agreed to purchase
from defendant a certain farm. The trial court found in
favor of the plaintiff and entered a judgment for a return
to plaintiff of the moneys so paid by it. From that judg-
ment, the defendant appeals.

-The contract provided that plaintiff should pay $13,250
for the farm; $1,000 of this consideration was to be paid
immediately, and defendant was to furnish to the plaintiff
an abstract of title and deliver warranty deed on or before
January 1, 1919; plaintiff was to assnme a mortgage of
$4,000 upon the land and was to pay the remainder of thu
purchase money to the defendant on March 1, 1919.

The land in controversy was the homestead of the de-
fendant. The contract was in writing and signed by the
defendant and her husband, but not acknowledged. How-
ever, at the same time with the execution of the contract,
and as a part of the same transaction, a warranty deed
covering the property was duly executed and acknowledged
by both the defendant and her hushand and the deed, to-
gether with the writtén contract, placed in escrow in a
bank.

The principal ground upon which the plaintiff bases its
claim for recovery is that this contract, not having been
acknowledged by both husband and wife, was utterly. void,
and that the pavments made by the plaintiff to the de-
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fendant under it could be recovered as upon an action for
money had and received.

It is true that this court has many times held that a con-
tract for the sale of a homestead, not duly executed and
acknowledged by both husband and wife, is utterly void,
but those cases are where there was one instrument only
evidencing the agreement, and that instrument was either
not signed, or not signed and acknowledged, by both par-
ties. In this case an instrument, in effect a part of the
contract between the parties, and that part a warranty
deed, which has to do with the conveyance of the property,
was duly executed and acknowledged by both husband and
wife in strict accord with the requirements of the statute.
Surely the purchaser cannot be allowed to escape upon
the alleged ground that both husband and wife have not,
consented to a conveyance of the homestead and have not
executed a proper instrument as required by the statute.
To allow that to be done would, indeed, be to lose sight of

the object of the statute. The statute was not intended to
- protect nor to furnish technical defenses to purchasers
of homestead property, but its object was one in the in-
terest of society generally, to protect the home and to pre-
vent its conveyance except by the joint consent of both
husband and wife expressed in writing and duly acknowl-
edged. TIs anything more needed to express such joint con-
sent to the conveyance of the homestead than a warranty
decd duly executed and acknowledged by both such parties
at the same time and as a part of the same transaction
where both husband and wife sign a written contract agree-
ing to make that very conveyance? Such instruments,
when so made, are to be construed together and held to
constitute an entire agreement. Were we to hold that
agreement void, it would be to lose sight entirely of the
object and purpose of the law, and to furnish the pur-
chaser of the property a means of escape without any
sound reason and justification and certainly when no such
release of obligation was intended by the statute. Len-
narts v. Montgomery, 138 Minn. 170; Epperly v. Ferguson,
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118 Ia. 47; Smith v. Kibbe, 104 Kan. 159.

Plaintiff, as a further contention, argues that the de-
fendant has defaulted in the performance of his contract,
in that he did not furnish, within the time agreed, an ab-
stract of title; that interest had become due and delinquent
upon the $4,000 mortgage; and that commission notes al-
so, really constituting a part of the interest charge on this
mortgage, had not been paid, all of which constituted a
lien upon the land; furthermore, that on March 5, 1919,
an attachment had been issued against the land on a claim
of $125, and that this lien stood unsatisfied.

The testimony of the defendant, which stands uncontra-
dicted in the record, and therefore that issue should not

" have been submitted to the jury, is to the effect that an
understanding was had with the plaintiff subsequently to
the making of the written contract, whereby the plaintiff
consented to procure the abstract from the person who
held the $4,000 mortgage and have it extended, and that
plaintiff would pay out of the purchase moneys to be
paid by plaintiff on the contract the delinquent inter
est and taxes in amounts due up to March 1, 1919.

The attachment above mentioned was not levied upon
the land until March 5, 1919, at a time when the per-
formance of contract should have been fully consummated.
Had the plaintiff procured the abstract to be extended, as
it had undertaken to do, and paid off interest and taxes out
of the moneys held in its hands, and which moneys were
due from it upon the contract, it could have received de-
livery of the deed before the attachment lien attached, and
its title would have been free from that lien. But this the
plaintiff did not do. The defendant had in the meantime
moved to New Mexico, and it does not appear that plain-
tiff made any bona fide effort to notify or reach an under-
standing with the defendant with respect to the attach-
ment lien.

In fact, the plaintiff had never made objection on the
ground that the abstract was not furnished within the time
required, nor that the interest and commission notes on



Vor. 109] JANUARY TERM, 1922. 23

Farmers Investment Co. v. O’Brien.

the mortgage were not taken care of, nor that an attach-
ment had been levied upon the property until it filed its
reply in this case.

The plaintiff, having undertaken to have the abstract
extended to date, so as to show the condition of the title,
and having agreed to retain from the purchase money suf-
ficient to cover the interest and charges incidental to the
$4,000 mortgage, must, to that extent, be held to have
waived strict performance of those particular requirements
on the part of the defendant that his written contract
otherwike called for. The plaintiff, in the position in which
it found itself on March 1, 1919, with some $8,000 in its
hands still due to the defendant upon the contract, was
fully in position to protect itself and gain a good title as
against any lien charge growing out of the attachment
filed five days later, and no doubt could easily have ar-
ranged, had it desired to do so, for a retention from the
purchase price of funds sufficient to satisfy the attachment
lien after it had attached, or could have had a direct and
immediate payment of that lien by the defendant had she
been notified. . That having been its position and having.
to such extent relieved the defendant from strict perform-
ance of the contract, the plaintiff cannot in justice now
be allowed to declare the contract forfeited by reason of
an alleged technical default on the part of the defendant,
and which default has in fact been to some extent con-
tributed to by the plaintiff itself.

On August 27, 1919, defendant satisfied the attachment
lien, and there is evidence, fo some extent indefinite, to
show she has paid the past due interest and commission
notes. As the record stands, the defendant was entitled to
have had the case against her dismissed and should have
been allowed to pursue her remedy upon the contract. The
case is therefore reversed and remanded for further pro-
ceedings. '

REVERSED.
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.

EARL E. KENNEDY ET AL., APPELLANTS, V. RoyAL HIGH-
LANDERS ET AL., APPELLANTS: ANDREW GROSSHANS
ET AL., APPELLEES.

FiLEp Jury 19, 1922. -No. 22346,

1. Insurance: MUTUAL BENEFIT ASSOCIATIONS: AMENDMENTS OF By-
Laws. A mutual benefit association may amend its by-laws to in-
crease the amount of assessments or make reasonable amend-
ments, affecting the organization, government and internal work-
ings of the order, but it has no power to cancel the obligations of
its contract, or to reduce the benefits payable thereunder, though
the member has agreed to be bound by the laws of the society as
they stood when he entered, or as they might thereafter be
amended.

Powers. Where a statute provides for the or-
gamzatlon of mutual benefit associations under it, a recognition
by the legislature of particular powers as existing in such asso-
ciation may be construed as a grant of those powers to the associ-
ation which organized under the act.

StatuTtEs: CoNSTRUcCTION. Section 1 of the laws of 1895
relating to mutual benefit associations (Laws 1895, ch. 42) me.-
tions as among the powers of such associations the power to write
endowments, but by section 16 following it is provided that no
association, operating upon the assessment plan, shall be per-
mitted to do business in this state which promises any indemnity
upon any other event than that of the death or disability of the
member. The two provisions being directly contradictory to each
other, as applied to companies operating upon the assessment plan,
held to raise such confusion and ambiguity that the contempora-

' neous construction, given tothe statute by the officers charged with
the authority to enforce it, and by the society, for a long number
of years, would be looked to as bearing great weight upon the
question as to what interpretation should be given by the court.

4. Statutes: ConsrtrRUCTION. The construction placed upon a statute
by the officers charged with the enforcement thereof in the dis-
charge of their duties at or near the time of its enactment, and
whick construction has been acquiesced in and recog:nized by those
governed by the statute for a long period of years, will be fol-
lowed by the courts, unless such construction can be said, from
the terms of the statute, to be erroneous and a construction which
could not have been reasonably given to it.
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5. Insurance: “ASSESSMENT PLAN.” An association, organized under
the act, which issued benefit certificates and provided for payment
by its members of a per capite tax of not over $1 a year and for
regular monthly payments of a given amount, determined by the
age of the member at the time of his making application for in-
surance, such rates being fixed by the by-laws and subject to
change by the society at any time it found necessary in order to
meet the needs of the society, and which association had no plaa
to create a legal reserve, but only to collect such amounts as to
provide an emergency fund to meet current losses, held to be a
society operating upon the “assessment plan,” within the mean-
ing of the term as used in the statute.

ArPEAL from the district court for Hamilton count3
Epwarp . Goop, JUDGE. Affirmed.

E. J. Hainer, Miles M. Dawson and O. B. Clark, for ap-
pellants.

Thomas, Vail & Stoner, contra.

Heard before MORRISSEY C. J., RosE, DEAN, ALDRICH,
DAy and FLANSBURG, JJ.

FLANSBURG, dJ.

This was a proceeding brought by certain members of
the Royal Highlanders, a fraternal beneficiary association,
against the association and other members who were hold-
ers of what were called “pioneer certificates.” These cer-
tificates contained a provision for the payment of endow-
ments. The object of the suit was to enjoin the society
from paying such endowments on the ground that the pro-
visions were unenforceable. The trial court denied the re-
lief, held the endowment provision good and dismissed the
proceeding. An appeal is taken from that order.

Prior to the year 1887 there were no laws particularly
applying to mutual benefit associations, such associations
being incorporated under the general insurance statutes.
In 1887 a statute was enacted (Laws 1887, ch. 18) pro-
viding that secret societies and associations, where the
management and control was confined to the membership
of the society, and which, in addition to benevolent and
fraternal features, issued certificates of indemnity, calling
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for payment of certain sums in case of death, disability
or sickness of its members, should be exempt from the gen-
eral insurance laws, but should be subject to other spe-
cific regulation. In 1895 a further statute of like import
was enacted. Laws 1895, ch. 42. It provided for the or-
ganization of such societies not incorporated, and required
all mutual benefit associations to submit their articles to
the auditor of state and attorney general for their ap-
proval. Each corporation organized under the act, it was
provided, must, before commencing business, have appli-
cations for insurance upon at least 250 lives for $1,000
each, and, where any such association did not have mem-
bership sufficient to pay the full amount of the certificate
on an assessment, the association was required to signify
in red ink on the application that the benefit was payable
only in event that sufficient be collected upon an assess-
ment to meet it. In 1896 the Royal Highlanders organ-
ized under this latter statute. For a period of two years,
up to January 1, 1898, the association issued what was
called its “pioneer certificates.”” These contained pro-
visions providing for the payment of the face of the
policy as an endowment, in instalments of 10 per cent. a
year, to members who reached the age of 50 years and
had been a member in good standing for 20 years or
more. l

In 1919 the association amended its by-laws, the object
and purpose of which amendment was to cancel the en-
dowment provisions and hold them nugatory. It is argued
that this was authorized under the reserve power of the
society to amend its by-laws. The reserve power is based
upon the provision in the by-laws and in the application for
insurance, by which the member agreed to be bound by any
future changes in the edicts of the society. Though such
an agreement with the parties, reserving power to the so-
ciety tc amend its by-laws, would authorize it to raise
its rates and adopt reasonable amendments affecting the
relationship between the members as insurers, so far as
such regulations might affect the organization, government
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or internal workings of the order, such a provision does
not authorize the society to cancel its contractual obliga-
tions. As pointed out in Case v. Supreme Tribe of Ben
Hur, 106 Neb. 220 an increase in assessments is quite a
different matter from a reduction of benefits specified in
the policy. The reserve power, based upon an agreement
of such a kind, does not authorize the society to reduce or
change benefits which it has contracted to pay, where the
contract to pay the benefit is one which the law recognizes
as valid in its inception. Newhall v. Supreme Council,
A. L. H., 181 Mass. 111; Gaut v. Supreme Council, A. L.
H., 107 Tenn, 603, 55 L. R. A. 465; Russ v. Supreme
Council, A. L. H., 110 La. 388; Knights Templars’ &
Masons’ Life Indemnity Co. v. Jarman, 104 Ted. 638;
Langan v. Supreme Council, A. L. H.,-174 N. Y. 266;
Supreme Lodge, Knights of Honor v. Bieler, 58 Ind. App.
550; Richey v. Sovercign Camp, W. 0. W., 184 Ia. 10;
Shepperd v. Bankers Union of the World, 77 Neb. 85.

It is further contended, however, that by reason of the
provisions of the 1895 statute the endowment feature in
these pioneer certificates was unenforceable, either as being
an illegal contract or as being wltra vires of the powers of
the association.

The 1895 law was entitled: “An act to regulate the or-
ganization and operation of mutual benefit associations,
life insurance and life insurance companies.”

Section 1 of the act is as follows: “KEvery corporation or
association organized under the laws of this state upon the
mutual assessment, cooperative or natural premium plan,
for the purpose of insuring the lives of individuals, or of
. furnishing benefits to the widows, heirs, orphans or lega-
tees of deceased members, or of paying endowments or acci-
dent indemnity, shall, before commencing business, comply
with the provisions of this act.”

Those representing the holders of the pioneer certificates
argue that this provision of the statute recognizes the right
of the associations named in the section to provide for the
payment of endowments to the members. The petitioners
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and the association, on the other hand, point out that the
writing of endowments is expressly prohibited by section
16 of the same chapter, being a part of the act and enacted
at the same time as section 1. Section 16 is as follows:

“Any corporation or association doing business in this
state, which provides, in the main, for the payment of death
logses or accident indemnity by any assessment upon its
members or upon the natural premium plan, shall, for
the purpose of this act, be deemed a mutual benefit asso-
ciation, and shall not be subject to the general insurance
laws of this state, regulating life insurance. No corpora-
tion or association, operating upon the assessment plan,
promising benefits upon any other event than that of the
death or disability resulting from accident to the member
shall be permitted to do business in this state. This acs
shall not relieve any corporation or assessment association,
now doing business in this state, from the fulfilment of any
contract heretofore entered into with its members under
its policies or certificates of membership, nor shall any
member be released hereby from his or her part of said
contract.”

It is to be noted that the prohibition found in section
16 literally applies only to those companies operating upon
the “assessment plan.” It is the argument of the repre-
sentatives of the holders of the pioneer certificates that
the term “assessment plan,” as used in this section, was
intended to designate those mutual benefit associations
which made their assessments upon the members after a
loss had occurred, and when the amount, necessary to pay
the loss, had become determined. It is argued that such
associations, operating under what counsel denominates
as the “pass the hat” plan, ave the only associations which
are purely assessment associations, and that the associa-
tion which collects regular payments from its members,
with the idea of thus accumulating from the parties in ad-
vance only sufficient to pay the current losses as they oc-
cur, and with power to change the rate of assessment from
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time to time as necessary, is not an association operating‘
upon the “assessment plan.”

It may be that the legislature intended to make a dlstmc-
tion between associations which operated “upon the assess-
ment plan and those operating upon the “natural pre-
mium” plan. The two terms are used in seeming contra-
distinction to each other in the first sentence of section 16.
The natural premium plan, as we understand it, was based
~upon such a schedule of rates that each member was re-
quired to pay, during each year, the cost of insurance for
him at his attained age for that year. Each member as he
went along, in theory, paid the full cost of carrying his in-
dividual certificate, thus supposedly obviating the necessity
of making assessments. The testimony shows, however,
that some companies, operating upon the natural premium
plan, were, in a broad sense, assessment companies.

The legislature may have considered that some of the as-
sociations, described in section 1, which were brought with-
in the act were associations which did not operate upon
what was generally known to be the assessment plan, and,
if so, the prohibition found in section 16 was not intended
to apply to them. If, on the other hand, section 1 refers
to companies only which operated under what was known
to be the assessment plan, then the prohibition found in
section 16, if section 1 should be construed to authorize
the writing of endowments, would be directly contradic-
tory of that authorization found in section 1.

The chapter, considered in its entirety, seems to us to
contemplate that those conipanies covered by it were all
companies which operated upon some plan of assessment
basis. The regulations throughout have largely to do with
assessments. In section 4 “each association organized un-
der this act” is required to indicate on its policy that bene-
fits are contingent on the amount of an assessment to meet
them, wherever the membership in any such association
is not. sufficient to pay the full amount of a certificate on
an assessment. Tt would appear that the leglslature
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throughout the act was speaking of assessment companies
only.

The by-laws of the Royal Highlanders association con-
tained a provision setting forth a schedule of rates, and
it was provided that the member, upon his entrance into
the society, and where he procured a benefit certificate to
be issued to him, should agree to pay a certain amount
according to his attained age at the time of entrance. The
schedule is as follows:

Age at Nearest Birthday $500 $1,000 $2,000 $3,000

From 18 to 27 years ....... .20 40 .80 1.20
From 28 to 32 years ....... 30 S50 100 1.50
From 33 to 37 years ....... .30 .60 120 1.80
From 38 to 43 years ....... 40 .80 1.60 240
From 44 to 47 years ....... 50 90 1.80
From 48 to 49 years ....... 60 1.20 2.40
From 49 to 50 years ....... S0 140 2.80

The certificate provided that these assessments should
be paid monthly. By another provision of the by-laws, the
executive castle, being the representative body of the asso-
ciation, composed of the general officers and the delegates
from the tributary bodies, was given the right to fix the
rates of assessment. As these rates were fixed by the by-
laws, it was necessary for the executive castle to change
the rates, according to the rules of the order for amending
by-laws, at a special or general session. Each member in
addition to these assessments was also charged dues which
were in the nature of a per capita tax of not more than $1
a year.

It is argued by the representatives of the holders of the
pioneer certificates that this plan of operation was a stipu-
lated premium plan, and not an assessment plan of insur-
ance, as the rates were due at regular intervals and were
fixed by the contract with the member. It cannot be said,
however, that the assessments were unalterably fixed by
the contract, for the contract itself contained the usual
provision that the member agreed that “The edicts of the
executive castle of the Royal Highlanders, now in force, or
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that may hereafter be adopted, shall form the basis of this
contract for beneficial membership;”’ and “This applica-
tion and the laws of the executive castle now in force, or
that may hereafter be adopted, are made a part of the con-
tract between myself and the executive castle, and I for
myself and my beneficiary or beneficiaries, agree to con-
form to and be governed thereby.” Unquestionably, the
society had the right to amend its by-laws and change its
rates in such a manner as was found necessary from time
to time to carry out and perform the obligations which it
had undertaken by its insurance contract, so far as that
contract was valid and legal. Funk v. Stevens, 102 Neb.
681; Fowler v. Sovereign Camp, W. O. W., 106 Neb. 192;
Case v. Supreme Tribe of Ben Hur, supra. =~
We think the Royal Highlanders association, under its
plan, as above set out, comes clearly within what was gen-
erally known to be an association operating upon the as-
sessment plan. State v. Root, 83 Wis. 667, 19 L. R. A,
271; Mutual Reserve Life Ins. Co. v. Roth, 122 Fed. 853;
Hayden v. Franklin Life Ins. Co., 136 Fed. 285; Haydel v.
Mutual Reserve Fund Life Ass'n, 98 Fed. 200; Moran v.
Franklin Life Ins. Co., 160 Mo. App. 407; Westerman v.
Supreme Lodge, K. of P., 196 Mo. 670.

It is true that in Missouri the legislature has defined the
© term “assessment plan,” but the reasoning in the Missouri
cases, in the discussion of that definition, brings out what
we believe to be the general acceptation of the term.

Our conclusion, then, being that the Royal Highlanders
was an association operating upon the assessment plan,
as that term is used in the statute, the question remains as
to how far the provisions of the statute may be held to be
effective in preventing such association from writing en-
dowment insurance, and how far those provisions of the
statute can be held to render the contracts to pay endow-
ments void and unenforceable, as being beyond the extent
of the powers of the association, or as being prohibited as
in violation of the declared public policy of the state.

The provisions of the act are not clear statements of the

’
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exact intention of the legislature. Section 1 does not pur-
port to be an express grant of the powers specified to those
associations which should be organized under the act,
though it seems to be an indefinite recognition that such
companies should have those powers. Such a recognition
of powers in associations to be organized under the act may
be logically construed as an intention to grant to them the
powers so enumerated. 14A C. J. 259, sec. 2097.

Section 1, standing alone then, had it not been for the
prohibition contained in section 16, might well have been:
construed as a grant of power to the associations to write
endowment insurance.

But by section 16 we find a prohibition, declaring that
any association, operating upon the asséssment plan, if it -
promises benefits upon any other event than that of the
death or disability of its members, shall not be permitted
to do business in this state. The two sections of the statute,
taken together, and each of them given the interpretation
of which they are individually capable, lead to the result
that section 1 purports to be a grant of authority to write
endowment insurance, while section 16 declares that if any
company, so authorized to write endowment insurance,
should do so, it should not be permitted to do business in
the state. The two provisions, thus construed, lead to an
absurdity. The prohibition in section 16 is, furthermore,
not a clear and definite statement that such-associations
shall not have the power to write endowment insurance, but
purports to be simply a limitation upon their right to do
business. The fact, standing alone, that they were unlaw-
fully permitted to do business in the state would be no de-
fense to their contracts. '

The intent of the legislature, as gathered from the entire
statute, cannot be said to be clear beyond doubt or am-
biguity. Tt is open to construction. The officers, to whom
the enforcement of the provisions of the statute has been
delegated, as well as the society itself, have construed the
uncertain and ambiguous provisions of the statute as an
authorization to this company to write endowment insur-

\
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ance.  In 189G, when the Royval Highlanders association
was organized, its articles and by-laws were submitted to
the auditor and to the attorney general, as provided by
the statute, and the plan of operation of the society was
approved and permission granted ‘to operate upon the
plan presented. The by-laws submitted to these officers set
forth the form of benetit certificate which the association
proposed to use. This form contained the endowment pro-
vision which is now found embodied in the pioneer certifi-
cates in controversy. For 23 years the society has not
questioned the validity of those endowment provisions. It
furthermore appears that counsel for the association, in
his report to the society in 1919, recommending that a
by-law be enacted to cancel the endowment provisions,
premised his remarks with a statement that the laws of
Nebraska, existing at the time of the organization of the
society and the issuance of the certificates, authorized the
writing of such provisions.

The contemporancous construction placed upon a statute
by those charged with its execution, where such construe-
tion has long prevailed and been recognized by the parties
who are concerned and who are ruled by the statute, will
not be disregarded, unless it is clear that such construction
was erroncous. The statute is not so clear that it is free’
from doubt as to wiat the legislature intended, and we
find no cogent reason for disturbing contractual obliga-
tions which have grown up based upon that construction,
and which have existed and been recognized by the society
for so many years. Clark’s Run & 8. R. Tur npike Road
Co. v. Commonwealth, 96 Ky. 525: City of Louisville v.
Louwisville Water Co., 105 Ky. 754; Van Veen v. Graham
County, 13 Ariz. 167 ; The Allan TV'il(le 264 Ted. 291 ; Mori-
arty . City of New York, 110 . Y. Supp. 842; Mont-
qomery Light & Traction Co. Awnt 202 Ala. 404 3 A.
L. R. 384; Laub v. Furnas Ooum‘y, 104 Neh. 402; State v.
Holcomb, 46 Neb. 88: 25 R. C. L. 1043, sec. 274: 26 Oye.
1139.

It is beyond question that the society has failed to re-
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quire of these members in the past payments sufficient in
amount to cover the cost of carrying the endowment pro-
visions. Moreover, the payments have been insufficient
even to cover the cost of meeting the other benefit provi-
sions, exclusive of endowments. The society had the
power, however, and should have exercised it, to raise
rates to such an extent as to make them adequate. It
cannot defend upon the ground that it has not done so.

The endowment provisions of these certificates are of
added value, and an additional assessment, to cover the
difference hetween the cost of carryving the policy with the
endowment and the cost of carrying it without that pro-
vision, would have been justified.

In all other respects, aside from the endowment pro-
vision, the certificate provisions of the entire membership
are the same, and, as to those provisions, held in common
by all members in the society, the society was, of course,
compelled to preserve absolute mutuality: but it was not
compelled, nor was it even proper, as we view it, to require
the members at large, who had no endowment provision
in their policies, to pay the same rates as those members
who were to reccive endowments. The members at large
could not justly be called upon té contribute to the pay-
ment of benefits in which they did not share. It seems to
us that the society should, from the time it ceased writing
endowment provisions, January, 1898, have charged an ad-
ditional assessment to the holders of those certificates, ac-
cording to the added value or cost of carrying the endow-
ment provision. As the situation now stands, the pioneer
certificate holders have a vested interest in their contracts
and in the funds which the society has accumulated. Of
these rights they cannot justly be deprived. We see no rea-
son ‘why the society should not now amend its by-laws so
as to require the holders of pioneer certificates to elect he-
tween surrendering the endowment provision or paying
from this time forward an additional amount sufficient to
cover the cost of carrying it, provided no diserimination is
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made against them as to the assessments to cover the other
provisions of their certificates.
The judgment of the district court is therefore
AFFIRMED.

STATE, EX REL. CITY OF OMAHA, APPELLEE, V. BOARD oF
CouNTY COMMISSIONERS OF DOUGLAS COUNTY ET AL.,
APPELLANTS.

FiLep JuLy 19, 1922, No. 22521,

1. Counties. A county does not possess the double governmental
and private character that cities do. It is governmental in char-
acter only, and in that capacity acts purely as an agent of the
state. .

2. —~—— -1 Use or ProreErry. Property of the county, acquired by
funds raised through taxation, is property of which the state
can direct the use, management and disposition, so long at least
as this is done for the benefit of the public in the taxing distric:.

3. Courts: MunicieaL Courts. The municipal courts of the city of
Omabha are a branch of the judicial system of the state. They
are instrumental in law enforcement throughout the county; tend
to lighten the burden of the county and district courts in ecivil
cases; their function is governmental, and they render a public
service of general benefit throughout the county, though their
jurisdiction is limited to the boundaries of the city.

4. Counties: Uskt or Prorerty. Though the legislature cannot order
that money or property be furnished by one taxing district for the
sole use and benefit of another district, a requirement that the
county commissioners furnish offices in the county courthouse
for the municipal courts does not appropriate the property of one
district for the use of another, but is simply an apportionment
of the use of the property for the intemests and general public
benefit of taxpayers in that particular taxing district; the city, s
well as the remainder of the county, having contributed to the
funds for the erection of the building.

5. Constitutional Law: CouNTIiES: USE OF PROPERTY, The statute
(Laws 1921. ch. 120), providing for the housing of municipai
courts in the county courthouse, does not interfere with vested
rights of the county in such property, and is not unconstitutional
as a deprivation of the use of property without due process of
law: nor does it deny the equal protection of the law.
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6. Courts: SraruTes: CoNsTRUCTION. Chapter 144, Laws 1921, re-
garding duties of county commissioners and providing that they
should furnish suitable rooms for the accommodation of the “sev-
eral courts of record,” and chapter 120, Laws 1921, relating to
municipal courts and providing that county commissioners should
house municipal courts in the courthouse and charge a rental
therefor, construed, and held not to be inconsistent with each
other,

—: Mux~tcrear Courrs. The term “courts of record,” as used
in chapter 144, Laws 1921, as is shown by the history of the act,
held not to have been intended to cover municipal couits.

8. Statutes: INCONSISTENCY: TIME or ENXACTMENT. Where two stat-
utes are enacted at the same session of the legislature without
reference to one another, but as amendments of the identical sec-
tion of a preexisting statute, if the provisions of the two enact-
ments are irreconcilable with one another, the one which is the
later expression of the legislative will must prevail.

9. AMENDMENT. Where the legisiature amends a statute, its
error in ignoring an amendment of the act referred to will not
invalidate the enactment, where the intention of the legislatur»
is clear as to what preexisting law was intended to be amended.

10. TiTLE. Held, that the provision in chapter 120, Laws

1921, providing for the housing of municipal courts, is not beyon:
the scope of the title of the original act, chapter 182, Laws 1915,
of which chapter 120, Laws 1921, is an amendment.

APPEAL from the district court for Douglas county:
ALEXANDER C. TroUP, JUDGE. Affirmed.

A. V. Shotwell and W. W. Slabaugh, for appellants.
Dana B. VanDusen and John F. Moriarty, contra.

Heard before Morrissey, C. J., DEAN, ALDRICH, DAY and
FLANSBURG, JJ. e

FLANSBURG, J.

This is an action in mandamus, brought on the relation
of the city of Omaha, to command the county commission-
ers of Douglas county to furnish office rooms for the use
of the municipal courts of the city of Omaha in the county
courthouse. The action is based upon certain acts of the
legislature of 1921, which provide that the county commis-
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sioners of any county shall furnish rooms in the court-
house for the municipal courts of any city which is the
county seat of that particular county. The district court
allowed the writ of mandamus to issue, and from this
order the respondents, county commissioners, appeal.

There are two acts of the legislature, passed at the ses-
sion of 1921, pertaining to the duty of the county commis-
sioners as to the furnishing of rooms in the courthouse
for courts in the county. A coutroversy has arisen as to
which law governs, since one provides for the payment of
rental by the city and the other does not.

The history of one act is as follows: In 1879 the legis-
lature, defining the duties of the county commissioners
with respect to the housing of courts, declared that the
commissioners should crect or otherwise provide county
buildings and should furnish suitable rooms and offices
for the accommodation of the “several courts of record.”
Laws 1879, p. 361, sec. 25. The courts of record referred
to by this act were the county courts and district courts,
. there being then no other courts of record in the county.
This provision, respecting the housing of courts, was car-
ried throughout the statutes until in 1919, when, by chap-
ter 66, Laws 1919, approved April 8, 1919, the same pro-
vision of that statute was reenacted.

Subsequent to the approval of that act, but at the same
session of the legislature, the original law was again, by
an entirely different and independent bill, amended, and
without any reference whatsoever to chapter 66, just men-
tioned. The later statute was approved April 15, and
appears as chapter 67, Laws 1919. Tt provided that the
county commissioners should furnish suitable rooms for
the accommodation of the several courts of record, and
added the following provision: “Including suitable rooms
and clerks’ offices for the accommodation of any municipal
court of record whenever the city having such court is the
county seat of the county.” TUnder our decisions, chapter
67, being the later enactment amending an identical see-
tion of the previons statutes, would be held to have re-
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pealed, by implication, chapter 66. Futscher v. City of
Rulo, 107 Neb. 521; Morgan v. City of Iralls City,
103 Neb. 795.

In 1921 the legislature again passed a law having to do
with the identical section of the statute treated by these
two laws of 1919. This statute (Laws 1921, ch. 144), how-
ever, purported to amend chapter 66, Laws 1919, instead of
chapter 67, Laws 1919, ignoring that amendatory act, and
again reenacted the provision which was originally found
in the statute of 1879, providing that the county commis-
sioners should furnish suitable rooms for the accommoda-
tion of the “several courts of record.” It omitted entirely
the provision of chapter 67, Laws 1919, expressly providing
for the furnishing of rooms for municipal courts.

Though the 1921 act purports to amend chapter 66, Laws
1919, and ignores the amendatory act, chapter 67, Laws
1919, such mistaken reference to the former statute, with-
out express mention of the subsequent amendatory act,
does not invalidate the act, for there is sufficient identifi-
cation of the previous existing law sought to be amended
to make certain the legislative intention. State v. Babcock,

23 Neb. 128; Fenton v. Yule, 27 Neb. 758; Richards v.
State, 65 Neb 808 ; notes, 5 A. L. R. 996, 1009

The history of this 1921 enactment, then, shows that the
original law of 1879 provided for the housing of the
“ecourts of record” of the county; that in 1919 the legisla-
ture added a provision for the housing of “municipal
courts,” and, by a still later enactment, 1921, struck out
the provision for the housing of the municipal courts. The
legislature of 1879, in referring to. “courts of record,”had
in mind those courts of record which were then known to
the law, and those did not include municipal courts. The
legislature evidently deemed it necessary in 1919, in order
that municipal courts be brought within theé law, that they
be specifically mentioned. The legislature, when it again
reenacted the law in 1921, striking out the specific men-
tion, would seem to have mtended to again eliminate from
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the law any provision with regard to housing the municipal
courts.

This interpretation is further strengthened and con-
firmed when we consider the other enactment of the 1921
legislature, which it is claimed governs in this case. It
is independent of the act which we have been discussing,
and appears as chapter 120, Laws 1921. This act is more
specific, in its mention that municipal courts shall be
housed in the court house, than chapter 144, Laws 1921,
and was approved and became a law at the same session
and seven days later. The provisions of chapter 120 are
as follows: Where a city having a municipal court is the
county seat of the county, “it shall be the duty of the
county board to provide suitable rooms and clerk’s of-
fice for the accommodation of such court in the county
courthouse, and in such case the city shall pay to the
county a reasonable yearly rental for such rooms.”” This,
being the clearer and more pronounced enunciation, as
well as being the later expression of the legislative will,
would govern as against the general provision found in
chapter 144, which simply provided that county commis-
sioners shall furnish rooms for the accommodation of the
“several courts of record,” even were we to believe that
the legislature intended to include municipal courts with-
in the term “courts of record.” 36 Cyc. 1130; Omaha
Reul Estate & Trust Co. v. Kragscow, 47 Neb. 592.

But we believe the two acts can be harmonized by the
interpretation which we have placed upon chapter 144,
that the legislature, in speaking of courts of record, in-
tended to refer to those courts of record in the county,
other than municipal courts, the municipal courts having
been only recently created by the law, and that chapter
120 was intended particularly to cover the matter of hous-
ing municipal courts. It is therefore our opinion that
chapter 120, Laws 1921, is the statute applicable here.

In further defense the respondents contend that the
statute (Laws 1921, ch. 120) is in violation of section 14,
art. TTT of the Constitution. Tt is claimed that the pro-
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vision, providing for the housing of municipal courts in
the county courthouse, is not germane to the original act,
of which the 1921 statute is an amendment, and that such
provision is not within the scope of the title of that act.
The title of the original act (Laws 1915, ch. 182), of which
act the 1921 statute is an amendment, is as follows: “An
act to create a municipal court in cities of certain classes,
to fix and define the organization, powers, and jurisdic-
tion of the same, and to repeal all acts and parts of acts
in conflict herewith.” The constitutional limitation, that
no bill shall contain more than one subject, which shall
be clearly expressed in the title, does not require an
enumeration in the title of all the different matters which
may properly be covered in the body of the act, all having
to do with one general subject. The title of the act is
not intended to serve as an index. It is manifest that,
if a municipal court is to be organized and to operate,
those things which are incidental to the carrying into
effect of those ultimate objects may properly be provided
in the law. The index indicates the general object sought
to be attained, and the housing of the court is a provision
plainly incidental to that general object. State v. Cox,
105 Neb. 75, and cases therein cited.

It is further contended that the statute takes the prop-
erty of Douglas county and appropriates it to the use of
the city of Omaha without due process of law, and that
the statute denies the citizens of Douglas county the equal
protection of the law, and for these reasons is violative
both of the state and federal Constitutions.

It must be remembered that a county does not possess
the double governmental and private character that cities
do. It is govermmental only, and in that capacity acts
purely as an agent of the state. The funds raised by tax-
ation in the county are subject to the direction and con-
trol of the legislature for public use in that county, and
the property of the county, acquired by funds raised
through taxation, is property of which the state can di-
rect the management and disposition, so long at least as
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it acts for the benefit of the public in the taxing district.
City of Edwardsville v. Madison County, 251 Ill. 265;
Reclamation District v. Superior Couwrt, 171 Cal. 672;
Board of Commissioners v. Lucas, 93 U. 8. 108; State v.
County Court of St. Louis County, 34 Mo. 546; Dunne v.
Rock Island County, 283 Ill. 628; Harris v. Board of
Supervisors, 105 I11. 445; Heffner v. Cass and Morgan
Counties, 193 T11. 439; Erskine v. Steele County, 87 Fed.
630; 15 C. J. 536, sec. 220.

The court in Hrskine v. Steele County, supra, in sum-
marizing, say: A county, “being a mere instrumentality
of the state for the convenient administration of govern-
ment, is at all times, both as to its powers and its rights,
subject to legislative control. While it is no doubt true
that the legislature has not such transcendent and abso-
lute power over these bodies that it can apply property
held by them to private purposes or to public purposes
wholly disconnected with the community embraced with-
in their limits, still it is likewise true that a purely public
corporation, like a county, cannot ‘acquire any vested in-
terest which will preclude the legislature from directing
the application of all its property and rights to the per-
formance of those governmental functions which pertain
to the community embraced within the corporation, and
for the performance of which the corporation was created.
It it were otherwise, counties, instead of being agencies
of the state for administering the government, would be
petty sovereignties, to impede and defeat the state with
claims of local interest and authority.”

The revenues of the county do not become the prop-
erty of the county in the sense of private ownership, and
the legislature has authority to prescribe the division
and apportionment of money, raised by county taxation,
between the county and a city within its limits. 37 Cye.
1589. It is true that the legislature could not divert funds
raised by one district to the use of another district (Board
of Commissioners v. Lucas, supra), since a tax levied for
a public purpose must also be levied for the use of the
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district which is taxed. Should the legislature order
that money be raised by one district and paid to another
district, to be used for the sole benefit of that other dis-
trict, that would be an exaction of money for the benefit
of others than those who are taxed and clearly beyond
what could be justified as taxation. 26 R. C. L. 72, sec. 51.

The municipal courts of the city of Omaha are a branch
of the judicial system of the state. People v. Cobb, 133
Cal. 74; Barton County v. Wealser, 47 Mo. 189; State .
Wofford, 121 Mo. 61. Their function is governmental,
and the service they render is a public service. It cannot
be said that they serve alone the citizens of Omaha.
Though their jurisdiction of the person is limited to the
boundaries of Omaha, many persons throughout the
county have opportunity to use these courts. Theyv are
courts which are instrumental in the enforcement of the
criminal laws throughout the county, and have jurisdie-
tion in amounts, in civil cases, up to $1,000. No doubt
the legislature considered that the service rendered by
the municipal courts, in civil cases lightened the work of
the district and county courts; also that it would be of
benefit to have the several courts accessible in one building.

The legislature, we believe, had' the power, in the first
instance, had it desired to exercise it, to require the
county to raise funds and contribute to the support and
maintenance and housing of municipal courts, for these
courts render a service and are of benefit to the entire
county, being a branch of the general judicial system and
a part of the law-enforcing machinery of the state. State
v. County Cowrt of St. Louis County, supra; Young v.
Kansas City, 152 Mo. 661; State v. City of Lawrence, 79
Kan. 234; Clark v. Eve, 134 Ga. 788: Ashiwell v. Bullock,
122 Mich. 620.

.The legislature would also have had the right to de-
scribe, as a condition to the right of the county to levy a
tax, how and in what manner the courthouse should be

-used for the benefit of the citizens in the county. Surely,
if that is true, the legislature still has the power and the
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authority to direct and control the use and management
of this property, to the end of gaining what, in its judg-
ment, will best serve the public needs and be of most gen-
eral benefit to the public in the district. o

We see no reason why it cannot now direct, as it has
done by the statute in question, that the municipal courts
shall be housed in that building. This is not a diversion
of funds or property of the county to the use of persons
who have not contributed by taxation to those funds. A
large part of the contributions from which the court-
house was built was furnished by the city of Omaha. It
is simply an apportionment of the use for general benefits
and a direction as to how the property, procured by those
funds, shall be used to the interest and benefit of the tax-
payers in that particular taxing district. ‘

The state has invested the legislature with complete
sovereign power, except so far as restricted by constitu-
tional limitations. The question of the extent of legisla:
tive power is determined alone by these limitations. We
do not see that tlie enactment in question is in violation
of any of the constitutional provisions invoked. '

The amount of the rental is not fixed; that must be
either agreed- upon by the parties or fixed by the county
commissioners, subject to the review of the courts.

Tor the reasons given, the judgment of the lower court
is Co :
AFFIRMED: -

WILLIAM WATSON V. STATE.OF NEBRASKA.:
FiLep Jury 19, 1922. No. 21914 e

1. Information: OATH: SUFFICIENCY. The sufficiency of an pa.f,li
to a complaint or information is not fixed by our state Constitu-
tion, but is a matter of legislative and judicial’ determination.

te

Constitutional Law: CONSTRUCIION. A contemporaneous legislé.;
tive construction of a constitutional provision; which -has, for
‘many’ years, been adhered. to,; by .the: legislative' and execiitive
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departments of the government, will not be disregarded by the
courts, and in doubtful cases will generally be held conclusive.

3. Intoxicating Liquors: SkarcH WARRANT: DESCRIPTION. A search
warrant provided for by section 1, ch. 109, Laws 1919, being pri-
marily for the search of particular premises for intoxicating
liquors and the bringing of the person found ‘in charge thereof
before the magistrate for examination, the same particularity in
describing the owner or occupant of the premises, thought to be
in possession of the liquor, is not required as is necessary in
warrants solely for the apprehension of persons.

4. Criminal Law: ADMISSION oF EviDENCE. The admission of inzom-
petent testimony to prove a fact may be a harmless error, where
such fact is established by other sufficient uncoatradicted evidence.

Error to the district court for Sarpy county: James T.
BEGLEY, JUDGE. A ffirmed.

Jamieson, O’Sullivan & Southard, for plaintiff in error.

Clarence A. Davis, Attorney General, and Charles S
Reed, contra.

‘Heard before DEAN and Day, JJ., DiLworTeH and
CLEMENTS (E. I'.), District Judges.

CLEMENTS, District Judge.

Defendant was convicted of unlawtully having in his
possession, for unlawful sale and disposition, certain in-
toxicating liquors. The evidence upon which the convie-
tion rests was obtained principally by search of his prem-
ises under a warrant issued by virtue of section 1, ch. 109,
Laws 1919. Defendant contends that section 1 is in vio.
lation of both state and federal constitutions, because it
permits a complaint for a search warrant to be made up-
on information and belief; that the warrant was void ;
and the evidence obtained thereby was inadmissible to
prove his guilt. Because his motion for a return of the
liquor taken was overruled and the liquor was permitted
to be used in evidence, and for other reasons, which will
be noted later, he asks a reversal of the conviction.

The facts are as follows: The defendant’s premises
were searched by the sheriff. In an addition to the house,
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at the end of a stairway leading down cellar, a hole was
found in the floor, and in the hole were 415 gallons of al-
cohol and 94 quarts of gin. The hole at the time of the
scarch was covered with linoleum, on which stood an ice-
box. The defendant made no defense and was not present
at the trial, his request to have the trial proceed, in his ab-
sence, having been granted. His attorney was present at
the trial, moved for a return of the liquor, cross-examined
witnesses, made objection to evidence, and preserved the
defendant’s right to appeal. He here presents the consti-
tutional question, and urges that errors were made in the
conduct of the trial.

Defendant’s contention that section 1, ch. 109, Laws
1919, is in violation of the fourth amendment of the Con-
stitution of the United States is answered by calling at-
tention to the fact that this amendment is not a limitation
of the powers of the state, but operates solely on the fed-
eral government. 35 Cyc. 1269; Neationel Safe Deposit
Co. v. Stead, Attorncy General, 232 U. 8. 58; Ohio v. Dol-
lison, 194 U. 8. 445.

The question of whether our law violates section 7, art.
T of the state Constitution, is much more serious and de-
serves careful consideration. At the outset it should
be noted that section 7, art. I, is identical in language
with the fourth amendment of the federal Constitution,
and that the federal courts have generally construed the
fourth amendment as prohibiting the issuance of search
warrants on complaints made on information and belief.
United States v. Kelih, 272 Fed. 484; United States v.
Borhowski, 268 Fed. 408; United States v. Rykowski, 267
Fed. 866. The doctrine announced in these cases, so far
as we have been able to determine, has never been con-
firmed by the United States supreme court. This court
has in many decisions upheld the fourth amendment as
a prohibition against search without a warrant or the is-
suance of general warrants, but, in no case that we have
been able to find, has it interfered with the preliminary
steps provided by law for obtaining a warrant, or promul-
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gated a rule that can rightfully be claimed as a basis for
the holdings of the federal cases cited. Notwithstanding
thig fact and that no federal question is here involved,
the defendant insists that these cases are binding on this
court and decisive of this question. This, of course, is not
s0. It has long been recognized thatthe highest court of
. the state has the right to determine whether an act of the
state legislature is in violation of the state Constitution.
6 R. C. L. 84, sec. 83. Even if these decisions are of per-
suasive value, they are not binding on this court relative
to this question. Rothschild & Co. v. Steger & Sons Piano
Mfg. Co., 256 Tl. 196, Ann. Cas. 1913E 276 Oity of Siouz
Falls v. Walser, 187 N. W. (8. Dak.) 821.

The defendant says that the provision, “No search war-
rants shall issue but upon probable cause, supported by
oath or affirmation,” is an express and positive prohibition
against search warrants issued upon complaints verified
by information and belief. The argument is, an oath up-
on information and belief is not an oath at all, and there-
fore does not meet the constitutional requirement. It will
be noted, however, that the Constitution does not define
an oath, and when the defendant says an oath upon in-
formation and belief is not an oath he is resorting to con-
struction, which is not necessary where provisions are ex-
press and positive. The sufficiency of an oath to com-
plaints and informations is not fixed by the Constitution,
but is a matter of legislative and judicial determination.
In some jurisdictions, notably the federal districts repre-
sented by the courts cited, supre, it has been held that
an oath upon information and belief is not an oath, and
that a complaint or information verified upon information
and belief is void. This court is committed to a different
rule. Section 489 of the Criminal Code (Rev. St. 1913, sec.
9064). provides: “All informations shall be verified by the
oath of the county attorney, complainant, or some other
person.” In Richards v. State, 22 Neb. 145, and Sharp v.
State, 61 Neb. 187, this court has said: “It is sufficient
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if an information is verified by the county attorney on
information and belief.”

An examination of the holdings of the state courts on
this question discloses the impossibility of harmonizing
them. Some have followed the federal courts, while others
have refused to be influenced by them and have stead-
fastly upheld the constitutionality of statutes similar to
ours. The leading case upholding the contention of de-
fendant is Statc v. Peterson, 27 Wyo. 185, where all the
. cases, both state and federal, which in any manner sup-
port this contention are collected and commented upon.
The states having the same constitutional guaranty against
unreasonable search and seizure as this state and which
have sustained a law similar to ours are: Connecticut—
Lowrey v. Gridley, 30 Conn. 450; Vermont—Lincoln v.
Smith, 27 Vt. 328 ; Main—State v. Welch, 79 Me. 99 ; Rhode
Island—~State v. Fitzpatrick, 16 R. 1. 54; Massachusetts
__Jones v. Root, 72 Mass. 435; Indiana—Rosc . State,
171 Ind. 662; Towa—Santo v. State, 2 Ia. 165; Washing-
ton—State v. Gordon, 95 Wash. 289; Alabama—~Salley v.
State, 9 Ala. App. 82.

The irreconcilable conflict in the decisions of the various
courts of this country can be explained in only one way.
The prohibition of the Constitution sought to be invoked
is not express and positive, but, if it exists at all, it is by
implication and must be found by construction, and that
two constructions are possible, one upholding, the other
invalidating the law. This being so, then, in view of the
holding of this court in State v. Jones-Hansen Cadillac
Co., 103 Neb. 353, that this law being for the preserva-
tion of the public peace, health and safety, must be liber-
ally construed in furtherance of the high moral purpose
aimed at, and in view of other well-established rules of
constitutional and statutory construction (Ceass County v.
Sarpy County, 66 Neb. 473; State v. Standard 0l Co., 61
Neb. 28), we feel bound to choose that construction which
upholds the validity of the law.

One further compelling reason for this conclusion should
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be noted. Section 7, art. L, appears in our first Consti-
tution drafted and submitted to the: people by the terri-
torial legislature of 1866. The provision for the issuance
of a search warrant upon a complaint that the person
swearing or affirming does verily believe that the stolen
goods or other property urc or is concealed, etc., was en-
acted by the same legislature, Rev. &t. 1866, Cr. Code,
sec. 225. 1In this legislature were a number of eminent
lawyers, three of whom afterwards became members of
this court. It will not willingly be presumed that the
framers of the Constitution immediately ecnacted a law
in violation of its terms. The reasonable conclusion is
that these men construed the Constitution as permitting
the law in the form in which it was enacted.

This law was reenacted in 1873. Gen. St. 1873, Cr.
Code, sec. 336. Ever since its inception it has been en-
forced without question as to its constitutionality. In’
1889 a law containing practically the same provisions ag
to the issuance of search warrants in liquor cases as does
section 1, ch. 109, Laws 1919, was enacted as an amend-
ment to chapter 61, Laws 1881, the “Slocumb Law.” This
law was reenacted in 1913. Rev. St. 1913, sec. 8993. In
1917 it was amended and reenacted as chapter 187 of the
Laws of that year. In 1919 it was again reenacted as sec-
tion 1, ch. 109. It will be seen that four different legisla-
tures have passed upon this law, with apparently no
thought that it was in conflict with the Constitution. In
1919 a constitutional convention revised and proposed
amendments to the Constitution. The members of this
convention presumably became familiar with the pro-
visions of the Constitution, including section 7, art. 1.
The legislature of that year which enacted section 1, ch.
109, included in its membership many members of the
constitutional convention, a number of these being lawyers
of ability. This law in practically its present form has
been consistently enforced since 1889. It has withstood
attacks of almost every nature, and never before has its
constitutionality been questioned upon the grounds raised
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in this case. These facts constitute a contemporaneous
legislative and practical construction which, if not con-
clusive, is entitled to great weight. 6 R. C. L. p. 63, sec.
60, p. 64, sec. G1, p. 66, sec. 63.

In view of all the foregoing considerations, we hold that
section 1, ch. 109, Laws 1919, does not conflict with sec-
tion 7, art. T of the state Constitution.

The defendant complaing that his true name was not,
given in the search warrant. He was designated therein
as John Doe, whose first and real name is unknown, but
who uses and occupies the one and one-half story fiame
house at 1134 Edwards street in Sarpy county, Nebraska.
Defendant says that this was not a sufficient designation
or description, and the warrant for that reason was void.
He cites some authorities to the effect that a John Doe war-
rant is defective and void upon its face. These cases all
refer to ordinary warrants for the apprehension of persons.

The search warrant provided for by section 1, ch. 109,
Laws 1919, is of a different nature. Its primary object is
a search for intoxicating liquors kept in violation of law.
The person who unlawfully owns or keeps liquor is to be
named or described in the warrant, and if he is found in
possession of the liquors or in charge thereof he is to be
arrested and brought before the magistrate for examina-
tion. If no one isefound in possession of the liquors they
may still be seized. This is a different proceeding from the
issuance of a warrant by which an officer must at his peril
select and identify the person to be arrested from the body
of the community. The defendant was not arrested under
the search warrant. He was apprehended under a com-
plaint filed later, upon which a warrant was issued in
. which his name was correctly given. He pleaded to the
complaint and information without raising any question
as to their sufficiency. There is nd claim that the place to
be searched and the liquor to be seized were not sufficiently
described. We think that the description of the defendant
in the warrant was sufficient to justify his being brought
before the magistrate for examination if he had been found
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in possession or in charge of the liquor. If he had been
arrested under the search warrant when not in possession
or in charge of the liguor, a question might arise as to the
sufficiency of the warrant to identify him, but it is un-
necessary to decide this, as he was not arrested under the
gsearch warrant. :

Defendant complains that the search warrant and the
return of the officer thereon was admitted in evidence over
his objection. This was no doubt error, but the defendant
was not injured thereby. The complaint upon which the
search warrant was issued, containing all the evidential
facts found in the warrant, was admitted in evidence with-
out objection, and the sheriff was a witness and testified
without objection to every fact contained in the return.
It is a familiar principle that incompetent evidence is
deemed harmless, so far as a motion for a new trial is con-

-cerned, where other evidence to the same effect is properly
admitted and is sufficient to prove the matter in question.
Lamb v. State, 40 Neb. 312.

The defendant also complains that the sheriff was per-
mitted to testify over his objection as to the facts and ecir-
cumstances which occurred at a further search of his
premises made after the finding of the liquor taken under
a later warrant. This evidence was probably irrelevant
and inadmissible; but, if not prejudicial, the defendav+
has no reason to complain. Tt will be recalled that 41/
gallons of alcohol and 94 quarts of gin were found in de-
fendant’s possession under circumstances that raised the
strongest possible presumption that it was kept unlaw-
fully and for unlawful disposition. This liquor and the
circumstances of its discovery was properly in evidence.
The defendant did not appear at the trial or make any
attempt to explain or justify his possession of this liquor.
The law provides: ‘“The possession by any person of any
intoxicating liquors except under permit as in this act
authorized shall be presumptive evidence of the keeping
for sale, selling, use or disposal of such liquors in viola-
tion of this act, unless after examination he shall satis-
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factorily account for and explain the possession thereof,
and that it was not kept for an unlawful purpose.” Laws
1919, ch. 109, sec. 1. Under these facts and this law there
could have rightfully been no other verdict, even though
this incompetent evidence had been eliminated. “The ad-
mission of incompetent testimony to prove a fact is harm-
less error, where such fact is established by other suf-
ficient uncontradicted evidence.” Lamb v. State, 40 Neb.
312. In this case the defendant’s guilt was clearly estab-
lished by competent uncontradicted evidence. The evi-
dence objected to was merely cumulative upon a charge
requiring no additional proof, and the admission thereof
is not ground for a reversal.
AFFIRMED.

. CONSUMERS COAL COMPANY ET AL., APPELLANTS, V. CITY OF
LINCOLN ET AL., APPELLEES.

Feep Jury 19, 1422, No. 22549,

1. Municipal Corporations: CHARTERS. By section 2, art. XIa of the
Constitution, power is conferred upon the electorate of a city to
frame a charter for its own government as fully and completely
as the electorate of the state may form a state Constitution, sub-
ject only to the limitations contained in said section' that-said
charter shall be “consistent with and subject to the Constitution

+  and laws of this state.”

The purpose of the constitutional provision is
to render cities independent of state legislation as to all subjects
which are of strictly municipal concern; theretsre, as to such
matters general laws applicable to cities yield to the charter.

POWEBS It is within the competency of the;
electorate of a city to adopt a charter in any form it may deem
proper within the limits specified in the Constitution; it may
take the form of a grant or a limitation of powers; in the former
case all powers not expressly or impliedly granted to the city
government are reserved to the people; in the latter all- powers

" are ‘granted to the city government except those expressly or_
impliedly withheld.

2

4. : : . The home rule charter adopted by the
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city of Lincoln is a grant as distinguished from a limitation of
power.

CoxsTrRUCTION. The rules of construction of a
charter adopted under the constitutional provision are determined
by the form of its enactment, and those rules applied which are
suited to the particular instrument.

5 —_—

6. : : . Being a grant of power, the Lincoln
charter is to be construed according to the same rules as a legis-
lative act containing the same provisions, in determining what
authority is thereby granted the city government.

7. : : . The provision of the Lincoln charter
that “the councll shall have, possess and exercise * * * al] the
* * * Jegislative * * * powers and duties” does not confer legisla-
tive authority beyond that necessary to the exercise of the powers
specially enumerated in the charter. Its meaning is merely that
such powers as are granted shall be exercised by the council.

Powers. Where a certain power is conferred
upon a mun1c1pa11ty and the method of its exercise is prescribed,
such method constitutes the measure of the power.

9. : : . The power conferred by the Lincoln
°charter “to purchase, construct and otherwise acquire, own and
operate gas and electric plants and properties for the manufacture
and distribution of gas, heat and electricity for the purvposz of
supplying the city and the inhabitants thereof with such service
and utilities,” does not include by implication authority to the
council to establish and maintain a fuel yard, for the purchase
and sale of fuel at retail to such inhabitants, in competition with
private enterprises. Ordinance to that end declared invalid.

Taxariox: MUNICIPAL FUEL YArp. The maintenance of
a municipal fuel yard for the purpose of selling fuel to the inhabi-
tants of the city is a “public purpose” for which money raised by
taxation may be used.

APPEAL from the district court for Lancaster county:
ErviorT J. CLEMENTS, JUDGE. Reversed, with directions.

Field, Ricketts & Ricketts, for appellants.
C. Petrus Peterson and Charles R. Wilke, contra.

Heard before Morrissey, C. J., ROSE, ALDRICH and
FLANSBURG, JJ., REDICK, District Judge.
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REebpicK, District Judge.

This action is brought to enjoin the city of Lincoln from
maintaining and operating a public market for the pur-
chase and sale of coal and wood, and the allegations of the
petition arve substantially as follows: After stating the
municipal character of the defendant as a city of the first
class, and the official character of the other defendants as
mayor and council thereof, it is alleged that on the 15th
day of August, 1921, the mayor and council of said city
duly passed an ordinance providing for the organization
and operation of a tuel yard consisting of wood and coal,
to be conducted under the management and control of the
city for the purpose of purchasing coal and wood at re-
mote points of supply, having it shipped to the city of
Lincoln and sold at retail to the inhabitants thereof; that
there was no actual or threatened shortage in the supply
of fuel, nor was there any necessity or emergency which
demanded that the city of Lincoln should engage in the
retail fuel business; that said business is being conducted
by the use of public moneys raised by taxation, and that
the defendant city threatens to continue said business
permanently. The plaintiffs are engaged in the retail fuel
business and other merchandising in the city of Lincoln,
and on that account and as taxpayers bring this action.

The claim of the plaintiffs is that there is no authority
of law permitting the city of Lincoln as a municipal cor-
poration to establish a coal and wood-yard, and that the
ordinance purporting to do so is ultra vires. The defend-
ants separately demurred to the petition, which demurrers
were sustained, and the plaintiffs refusing to amend, but
electing to stand on the petition, the case was dismissed
and is now here on appeal by the plaintiffs alleging error
in sustaining the demurrers.

Two questions are submitted for decision: First. Is
the establishment and operation of a municipal coal and
wood yard for the sale of those commodities at retail to
the inhabitants of the city a public use for which tax
money may be employed? Second. Has the city council
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of the city of Lincoln power to establish a municipal coal
and wood-yard under a legislative act or under its charter
as adopted under section 2, art. XIa of the Constitution?

The first question has been answered both ways: In
the affirmative are the cases of Laughlin v. City of Port-
land, 111 Me. 486, and Jones v. City of Portland, 113 Me.
123, affirmed on appeal, 245 U. 8. 217. These cases all in-
volve the validity of the same statute expressly granting
to the city of Portland the power to establish a permanent
wood, coal and fuel-yard. Holton v. City of Camilla, 134
Ga. 560. See, also, Central Lumber Co. v. City of Waseca,
188 N. W. (Minn.) 275, following the Maine cases. In
the negative are: Opinion of Justices, 150 Mass. 592, and
Opinions of Justices, 155 Mass. 598, and Baker v. City of
Grand Rapids, 142 Mich. 687, in which the Massachusetts
cases were followed. In these cases, however, it was held
that for the relief of the poor and in cases of emergency,
while it lasted, the city could purchase and sell to its citi-
zens who could not otherwise procure the same. Upon the
same principles it is held that the manufacture and sale
of ice is not a public purpose. Union Ice & Coal Co. v.
Town of Ruston, 135 La. 898 ; State v. Orear, 277 Mo. 303 ;
State v. Port of Seattle, 104 Wash. 634.

Metropolitan cities in this state have been granted the
power to maintain municipal coal yards (Laws 1917, ch.
87, sec. 414), thus establishing the legislative view that it
is for a public purpose, and while the final determination
of that question is for the courts, the legislative expres-
sion upon the subject is of great weight. This principle
" and a consideration of the cases above cited lead us to
adopt the reasoning in those cases which hold that a tax
imposed to support a municipal fuel-yard is for a public
purpose, and not contrary to any limitation on the taxing
power.

The determination of the second question requires the
construction of the constitutional provision permitting
cities to form their own charters, the charter so formed
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by the city of Lincoln, and the legislation upon the par-
ticular subject under discussion.

We are requested by appellees in their brief “to state
clearly and definitely the effect of the home rule charter
provisions of our own Constitution,” and “the effect of
the action of the electorate of the city of Lincoln in using
in its charter the provision for vesting all legislative power
in the council.” We shall attempt to do this in so far as
it is found necessary for the disposition of this case; to
exceed that limit, though the temptation is most alluring,
would unduly extend this opinion. '

Let us first set out the provisions and enactments to be
construed: Section 2, art. XIa of the Constitution is as
follows: “Any city having a population of more than
five thousand (5,000) inhabitants may frame a charter for
its own government, consistent with and subject to the
Constitution and Laws of this state.”” Then follow pro-
vigions for ratification by the electors, and that 60 days
thereafter it shall “become the charter of said city, and
supersede “any existing charter and all amendments
thereof.”

We have recently held in Schroeder v. Zehrung, 108 Neb.
573, that “a city may enact and put into such charter any
provisions for its government that it deems proper, so
long as they do not run contrary to the Constitution or
any general statute.”

The charter ordained by the city of Lincoln under the
above authority consists of an adoption of the legislative
charter then existing, with a few merely verbal changes,
and contains the following:

“Art. II, sec. 1. Without denial or disparagement of
other powers, held under the Constitution and Laws of
the state, the city of Lincoln shall have the right and
power:”

- «13. Inspection of Weights, Hay, etc. To provide for
the inspection and weighing of hay and grain, and coal,
the measuring of wood and fuel to be used in the city, and
to determine the place or places of the same, and to regu-
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late and prescribe the place or places of exposing for sale
hay, coal and wood.”

“50. General Welfare. To make all such ordinances,
by-laws, rules and regulations not inconsistent with the
laws of the state as may be expedient, in addition to the
special powers in this article enumerated, maintain the
peace, good government, and welfare of the city, its trade,
commerce and manufactures.”

“Art. IV, sec. 8. The council shall have, possess and
exercise, by itself or through such methods as it may pro-
vide, all the executive, legislative and judicial powers and
duties.”

“Art. VIII, sec. 11. The city shall have power to pur-
chase, construct and otherwise acquire, own and operate
gas and electric plants and properties for the manufacture
and distribution of gas, heat and electricity for the pur-
pose of supplying the city and the inhabitants thereof with
such service and utilities ; and to purchase, lease, construct,
or otherwise acquire, own and operate street railways and
* telephone plants, lines and systems, and any and all other
public service plants and properties, for the purpose of
supplying the city and the inhabitants thereof with such
service and public utilities.”

Section 5195, Rev. St. 1913, provides: “Any city of the
first * * * class * * * shall have the power and is hereby
authorized to establish and maintain a heating or lighting
system for such city.” i

What then is the nature and extent of the power granted
by the Constitution? Without doubt it invested the elec-
torate of the city within the corporate limits with all the
powers possessed by the electorate of the state consistent -
with and subject always to the Constitution and Laws of
the state; but necessarily with the restriction that such
powers might be exercised only “for its own government,”
i. e., in matters appertaining to municipal affairs. Within
the limitations and restrictions stated, the city has been
well said by Justice Brewer to be “an imperium in im-
perio. Its powers are self-appointed and the reserved
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control existing in the general assembly does not take
away this peculiar feature of its charter.” St. Lowis v.
Western Union Telegraph Co., 149 U. S. 465. It must
be borne in mind, however, that what may be done does
not foreclose the question of what has been done.

Appellant cites State v. Missouri & Kansas Telephone
Co., 189 Mo. 83. The Constitution of the state of Missouri
permits a city to “form a charter for its own government,
consistent with and subject to the Constitution and Laws
of this state”—language identical with our own—and in
discussing the nature of the power so granted, Valliant, J.,
. said (p. 99) :

“A charter framed under that clause of the Constitu-
tion within the limits therein contemplated has the force
and effect equal to one granted by an act of the legisla-
ture. But it is not every power that may be essayed to be
conferred oL the city by such a charter that is of the sane
force and effect as if it were conferred by an act of the
general assembly, because the Constitution does not con-
fer on the city the right, in framing its charter, to assume
all the powers that the state may exercise within the city
limits, but only powers incident to its municipality; yet
the legislature may, if it should see fit, confer on the city
powers not necessary or incident to the city government.
There are governmental powers the just exercise of which
is essential to the happiness and well being of the people
of a particular city, yet which are not of a character essen-
tially appertaining to the city government. Such powers
the state may reserve to be exercised by itself, or it may
delegate them to the city, but until so delegated they are
reserved. The words in the Constitution, ‘may frame a
charter for its own government,” mean may frame a charter
for the government of itself as a city, including all that
is necessary or incident to the government of the munici-
pality, but not all the power that the state has for the
protection of the rights and regulation of the duties of the
inhabitants in the city, as between themselves.’

We approve this concept of the nature of the chaltel
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While the power to form a charter may be likened to
the power of the people to form a Constitution, the sub-
jects over which it may be exercised are confined to those
matters appertaining (o city government. In the
Just cited the charter attempted to authorize the city to
“regulate prices to be charged by telephone * * * compa-
nies,” which was held to be not within the power of the
city electorate to do. Tn a concurring opinion Marshall,
J., remarked:

“I am thoroughly persuaded that it never was within
the contemplation of the framers of our system of govern-
ment, or of our Constitution, that any city, whether or-
ganized under the general laws of this state, or under the
provisions of the Constitution which allow cities to frame
their own charter, to confer upon cities anything more
than a police power, and a strictly municipal power. And
that the power to enact all laws of civil conduct, and to
prescribe all civil remedies among citizens, in short, to
enact laws as distinguished from municipal regulations,
is expressly reserved to the legislature of this state, and
cannot be delegated by it.”

It is not easy in all cases to distinguish between munici-
pal powers and state powers, and when they come within
the classification of police powers, they are as impossible
of accurate definition as the police power itself, which
Judge Cooley, in his work on Constitutional Limitations,
characterized as (I quote from memory) “That bastard
power to which is referred for justification every infrac-
tion of the liberties of the people.”” We must therefore
content ourselves with the consideration of each case as
it arises, applying those principles which precedent and
logic approve.

Let us not be misunderstood. We hold that the city
may by its charter under the Constitution provide for the
exercise by the council of every power connected with the
proper and efficient government of the municipality, in-
cluding those powers so connected, which might lawfully
be delegated to it by the legislature, without waiting for
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such delegation. It may provide for the exercise of power
on subjects, connected with municipal concerns, which
are also proper for state legislation; but upon which the
state has not spoken, until it speaks. City of Spokane v.
Spokane & I. E. R. Co., 75 Wash. 651. Its position in this
regard being analogous to that of the state with reference
to matters of national cognizance, e. g., regulation of
commerce.

Interesting in this connection is the case of Grant v.
Berrisford, 94 Minn. 45, where it was held that a pro-
vision of a charter framed by the people omitting the
itatutory requirement of 90 days’ notice to the owner be-
fore suit might be brought by a materialman upon the
contractor’s bond for the performance of a contract with
the municipality was valid, the court saying:

«The sole reason urged by defendants in support of
their demurrer is that the provision of the general law
requiring notice of the nature and amount of the claims
of the beneficiaries of the bond to be given within ninety
days after the last item of labor or material is applicable
to the city of St. Paul, notwithstanding its charter pro-
visions. This presents the question whether the charter
provisions relating to contractors’ bonds are in harmony
with and subject to the Constitution and Laws of the
state, as required by constitutional amendment. If this
limitation on the power of cities in framing their charters
is to be construed as prohibiting the adoption of any
charter provisions relating to proper subjects of municipal -
legislation and matters germanec thereto, unless they are
similar to-and contain all the provisions of the general
laws on the subject, then, as said by the learned trial
judge: °‘All that the framers of a charter can do, where
there is a law in existence at the time the charter is
adopted, is to add such provisions as are not already con-
tained in the law, and are not repugnant to it. If this
is the extent of the power conferred upon cities to make
their own charters, then the constitutional grant is a
mere form of words, of no practical value’ It is clear that
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such is not a proper construction of the limitation. This
limitation forbids the adoption of any charter provisions
contrary to the public policy of the state, as declared by
general laws, or to its penal code—for example, provisions
providing for the licensing of prize fighting or gambling
or prostitution, or those which are subversive of the de-
clared policy of the state as to the sale of intoxicating
liquor. "But it does not forbid the adoption of charter
provisions as to any subject appropriate to the orderly con-
duct of municipal affairs, although they may differ in de-
tails from those of existing general laws. This is neces-
sarily so, for otherwise effect could not be given to the
constitutional amendment which fairly implied that the
charter adopted by the citizens of a city may embrace all
appropriate subjects of municipal legislation, and consti-
tute an effective municipal code, of equal force as a
charter granted by a direct act of the legislature.”

It will be noticed that hoth the statute and the charter
dealt with bonds given by the contractor to the munici-
pality, and the holding was that, the matter being a proper
subject of municipal legislation, the charter superseded
the statute. Had the charter assumed to cover bonds other
than those given to the city, it must have been declared
invalid.

Counsel on both sides of this case cite 1 Dillon, Munici-
pal Corporations (5th ed.) sec. 63, as follows: :

“The act of the city in formulating the charter and de-
termining the provisions to be included therein has the
same force and authority as a charter with the same pro-
visions enacted by the legislature that is not restrained
by any constitutional limitations. * * * The power and
authority conferred by the Constitution upon cities to
frame their own charters extend to all subjects and mat-
ters properly belonging to the government of municipali-
ties, and this necessarily includes any subject appropri-
ate to the orderly conduct of municipal affairs.”

Appellees therefrom argue: “Assuming that the eclec-
torate of the city had expressly authorized the city council
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to establish a municipal coal-yard, such action would
clearly be the equivalent to a legislative act. This defi-

nitely establishes that the power is vested in the city of

Lincoln to establish a municipal coal-yard without state
leclslatlon To hold otherwise would be to destroy the
basic purpose of the home rule charter provision of the
Constitution.”

Assuming the public purpose and with the interpella-
tion for clarity of the words “electorate of the” just before
“city of Lincoln,” we agree. And just at this point of
the discussion we wish to observe that it appears to us
that appellees’ counsel fails to differentiate between the
powers conferred upon the electorate of the city in the
formation of a charter, 'and powers of the city council
under that charter. He quotes section 1, art. III of ‘the
Constitution, “The legislative authority of the state shall
be vested in a legislature,” and section 8, art. IV of the
city charter, “The council shall have, possess and exer-
cise, by itself or through such methods as it may provide,
all the executive, legislative and judicial powers and du-
ties,” and argues that because the state Constitution is a
limitation of power, and that, subject only to those limi-
tations, the power of the legislature is supreme, so under
a city charter adopted by the same sovereign people, re-
posing all legislative power in the council, such power
is unlimited except where controlled by the Constitution
and Laws of the state. The argument assumes that the
charter so formed is a limitation, as distinguished from
a grant of power. In this appellees are in error, not per-

haps on general prineiples, but upon the proper construc-
tion of the two instruments under comparison.

Counsel concedes that a legislative charter is a grant,
hut contends that, by the adoption of a charter in sub-
stflntiallv the same form and words of a legislative char-

-, the people have, by some process of electoral legerde-
mam transformned it into a limitation. He says: “There
is a hmddmontal difference between a city charter resting
on constitutional anthority directly, on one hand, and
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legislative authority on the other.” Of what this funda-
mental difference consists is not divulged. He cites State
v. Otis, 98 Ohio St. 83. 1In that case the city of Cleveland.
had adopted its own charter under -constitutional author-
ity. Section 1, among other powers cnumerated, expressly
reserved to the city of Cleveland *“all powers that now
are, or hereafter may be, grantgd to municipalities by the
Constitution or Laws of Ohio,” and section 2 declared:
“The enumeration of particular powers by this charter
shall not be held or deemed to be exclusive.” Later the
legislature passed an act conferring power upon munici-
palities to provide for appointment of a board of rapid
transit commissioners, and the question was whether the
city of Cleveland had such power as it was not expressly
conferred by the charter, and it was held: “Under the
provisions of sections 1 and 2 of the charter of the city
of Cleveland, authority is reserved to that city to exercise
any power now or that may hereafter be conferred upon
the municipalities of this state by the laws of Ohio.”

In the opinion the court used this language: “In other
words, these declarations at the very threshold of the
charter provisions clearly indicate that it was not the in-
tention of the people of the city of Cleveland when they
adopted this charter to deprive that city of any power
conferred upon municipalities by the statutes of this state,
or that might under the Constitution and laws of the state
of Ohio have been written into the charter itself.”

The italics are counsel’s, and great stress is laid upon
the words italicized, from which .he concludes that “the
enumeration is not requisite as a condition precedent to its
exercise” (the power). But is the converse of the proposi-
tion laid down by the court true, that it was the intention
of the people to confer upon the city government all the
power of the clectorate, notwithstanding the enumeration?
We think not: but it is not necessary to decide the point
first, because the court is speaking of the powers of the
city in forming a charter (moreover, the alternative in
italics is obiter dictum, the only question bheing whether
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the city could exercise a power expressly granted by law
under the explicit reservation of the charter) ; and, second,
by reason of the difference of charter provisions from those
under discussion.

Park v. City of Duluth, 134 Minn. 296, is cited also.
There the charter framed by the electorate did not confer
power upon the city to impose a wheelage tax, but under
prior legislative act it had such right. The charter pro-
vided that the city should “have and exercise all powers,
functions, rights and privileges possessed by the city of
Duluth prior to the adoption of this charter, * * * and
# = # jt ghall have all the powers, and be subject to the
restrictions contained in this charter,” and it was held:
“This continues all power not inconsistent with the terms
of the new charter, and continued the power to impose a
vehicle tax.”  Attention is called to the following excerpt
from the opinion:

“The people of a city in adopting a charter have not
power to legislate upon all subjects, but as to matters of
municipal concern they have all the legislative power pos-
sessed by the legistature of the state, save as such power
is expressly or impliedly withheld.”

We do not doubt the correctness of this statement of the
law, but it will be noted that the court speaks of “the peo-
ple of a city in adopting a charter.” It does not deal with
the powers of the city council under that charter, which,
we conceive, is an entirely different matter.

Neither of these cases support the contention that a
charter adopted by the electors of a city is a limitation
rather than a grant of power. In Baggage and Omnibus
Transfer Co. r. City of Portland, 84 Or. 343, it was ex-
pressly held: “A state constitution is a limitation and
not a grant of power,” and “a municipal charter is a
grant and not a limitation of power, hence authority to
enact an ordinance must be found in the charter expressly
or by necessary implication.” Appellee suggests that the
charter in question was not a home rule charter for the rea-
son that the city “was operating under a legislative char-
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ter” which had never been superseded by a home rule
charter. The facts are: It was provided by the Consti-
tution: “The legislative assembly shall not enact, amend
or repeal any charter or act of incorporation 101 any
municipality, city or town. The legal voters of every city
and town are hereby granted power to cnact and amend
their municipal charter, subject to the Constitution and
criminal laws of the state of Oregon.” The city did not
formally “enact” its charter, but amended it a number
of times. The precise status of the charter in question,
in view of the prohibition to the assembly and the grant
to the city, is a puzzling problem ; a reasonable view would
seem to be, perhaps, that the constitutional provisions, ex
proprio vigore, changed the existing legislative to a home
rule charter, or, at least, that by amending the legislative
charter the city had recognized and enacted it as the lat-
ter. But in the view we take of the charter under review,
we may leave the riddle unguessed. See, however, on thl&
point: Portland v. Parker, 69 Or. 271; City of Coving-
ton v. District of Htghl(uzda 113 Kjy. 612

Such a charter has been aptly termed the Constitution
of the city (dissenting opinion of Wanamaker, J., in State
v. Otis, supre) ; and Constitutions may be either grants
or limitations. It is familiar law that the Constitution
of the United States is a grant of power, while that of
Nebraska and most or all of the states are limitations of
power, the distinction being clearly stated in Cooley, Con-
stitutional Limitations (4th ed.) p. 210, quoted in State v.
Moore, 40 Neb. 854, as follows:

“When a law of congress is assailed as void, we look into
the national Constitution to see if the grant of specific
powers is broad enough to embrace it; but when a state
law is attacked on the same ground, it is presumably valid
in any case, and this presumption is a conclusive one, un-
less in the Constitution of the United States, or of the
state, we are unable to discover that it is prohibited. We
look in the Constitution of the United States for grants
of legislative power, but in the Constitution of the state
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to ascertain if any limitations have been imposed upon the
complete powers with which the legislative department
of the state is vested in its creation. Congress can pass
no laws but such as'the Constitution authorizes either
expressly or by clear implication, while the state legisla-
ture has jurisdiction of all subjects on which its legisla-
tion is not prohibited. The law-making power of the state
recognizes no restraints, and is bound by none, except such
as are imposed by the Constitution. That instrument has
been aptly termed a legislative act by the people them-
selves in their sovereign capacity, and is, therefore; -the
paramount law. Its object is not to grant legislative
power, but to confine and restrain it. Without the con-
stitutional limitations, the power to make laws would be
absolute.” , ,

The distinction is founded on the different forms of the
respective instruments. At the time of the adoption.of
the federal Constitution the people of the states were
jealous of surrendering any. portion - of their sovereign
power to a new government, and so the powers were ‘spe-
cifically granted. But in adopting constitutions for their
own government, where the powers were to be exercised
by their own people, they pursued a more liberal policy;
and all power except that which was expressly withheld
was conferred upon the state government.

Constitutions and statutes are but different forms of leg-
islation, the one heing cnacted by the people themselves,
the other by their representatives, the former differing
from the latter only in its paramount force in cases of con-
flict. Duiley v. Swope, 47 Miss. 367; Willis v. Mabon, 48
Minn. 140.

That a charter framed by the people of a city has the
force and effect of one granted by an act of the legislature
is held in State v. Missouri & Kunsas Telephone Co., 189
Mo. 83.

“A charter framed by a city for itself under the consti-
tutional provision has, within the limits therein contem:
plated, the force and effect of one granted by an act of the
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legislature, when unrestrained by constitutional provision,
and by express provision it supersedes the old charter and
all amendments thereto. DIrovisions of the freeholders
charter which are purely municipal in their character
supersede provisions of the general laws which are incon-
sistent therewith.” 1 Dillon, Municipal Corporations (5th
ed.) sec. 63.

We are unable to perceive any logical ground for dis-
tinguishing between a charter of a city adopted by the
people and one enacted by the legislature based merely
upon the origin of the legislation. That they had the power
to adopt either kind of a charter is conceded. The legis-
lative act is universally held to be a grant of power, and, if
the charter adopted is also a grant of power, then the same
principles of construction must be applicable in determin-
ing what powers are thereby granted to the city.

No doubt it was within the competency of the electorate
of the city of Lincoln to adopt a charter which under set-
tled principles of construction would be a limitation as
distinguished from a grant of power; but, as appellee con-
tends: ‘“The vital question here is: What did the people
of the city of Lincoln do with the sovereignty acquired by
the adoption of a home rule charter?” or, rather, what
did they do with the sovereignty conferred by the Consti-
tution by the adoption of a home rule charter? Did they
grant to the city council unlimited power to legislate up-
on municipal affairs in the same sense that the Constitu-
tion granted them to the legislature, or did they limit such
power to the subjects enumerated in the charter? Counsel
argue: “If when the electorate of the state by the funda-
mental law of the state say, ‘The legislative authority of
the state shall be vested in a legislature consisting of a
senate and house of representatives,” it follows that the
legislature possesses the full legislative power subject to
the limitations of the Constitution, why does not the same
logic apply where the electorate of the city of Lincoln es-
tablish a representative body called the city council and
say that the council ‘shall have, possess and exercise * * *
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all the * * * legislative * * * powers and duties? If this
language does not vest all the legislative power of the
city in the council, what language can be used to effect
that purpose?”’ This argument assumes that the Constitu-
tion and the charter are both limitations of power; that the
Constitution is of that character is conceded ; whether the
charter is or not, as counsel concedes, ‘“reference must of
necessity be had to the particular home rule charter to de-
termine its effect.”

The two provisions of the charter relied upon to sustain
appellees construction are:

“Art. II, sec. 1. Without denial or disparagement of
other powers held under the Constitution and laws of the
state, the city of Lincoln shall have the right and power.”

“Art. IV, sec. 8. The council shall have, possess and
exercise, by itself or through such methods as it may pro-
vide, all the executive, legislative and judicial powers and
duties.”

The charter must be construed, however, as a whole,
and effect given to all its provisions, in determining its
character. Let us then take a general survey of its struc-
ture.

The prefatory synopsis which is required to be submit-
ted with the charter commences:

“All that the charter convention has attempted to do,
in drafting the city charter proposed herewith, is to submit
to the voters the existing city charter without any sub-
stantial departure from its provisions. * * * It has been
the endeavor * * * to draft a charter that will present to
the voters solely the issue whether or not they desire a
‘home rule’ charter for the city. To that end it has seemed
desirable that no change be proposed at this time that
could be used legitimately to confuse the issue sought to
be presented.”

Article I provides that the city shall be a body political
and corporate—the city limits, etc. TFollowing article IT,
sec. 1, quoted above, are enumerated the general powers
of the city in seven subsections.
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“Section 2. In addition to the powers hereinbefore enu-
merated, the city shall have power by ordinance:” (Then
follow 15 pages containing 49 specifications of subjects of
municipal legislation and regulation, and section 50 is the
general welfare clause already quoted; numerous other
powers are specified in detail by later sections.) Articles
TII and IV have to do with elections and officers; article
V, enactment of ordinances; article VI, water-works; ar-
ticle VII, contracts; article- VIII, public improvements
and utilities, containing section 11, above quoted; artielc
1X, finance and taxation. Compare this document with the
state Constitution, and we think it will be evident that
they are no more alike in their basic characteristics than
a liquor license is like a marriage license. The Constitu-
tion does not attempt to define the powers of the legisla-
ture, otherwise than by negativing its powers to enact
local or special laws as to certain subjects; in other
words, it does not define, but limits; and therefore it is
held that the legislature possesses all power except as
limited. How different the charter, which lays down with
meticulous particularity what powers the council shall
have; and when it granted to the council “all the legis-
lative powers and duties,” it merely designated what of-
ficers of the city should perform those legislative func-
tions which the charter had granted to the city. To im-
part to this language any wider significance would render
supererogatory fully three-fourths of the provisions of
{he charter, or require us to ignore them in determining
its character and effect. The word “all” adds nothing to
the extent of power granted, especially when taken in
connection with the definite article “the.”” There would
be more reason for a larger signification if it had read
“all legislative power.” What need of specifying the
subjects upon which the council might legislate, if ail
subjects were to be within their cognizance? Why not
incorporate the city and insert the provision under review
and let it go at that? We agree with appellees “that the
clectorate may, in their discretion, grant full power to the
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city council without enumeration,” but have they done so?
The logical inference from the plain reading of this chai-
ter i that the electorate were unwilling to grant unlimited
power to the council, but intended it to exercise only the
powers granted and such powers as are therefrom neces-
sarily implied. Again, compare if you will this charter
with the federal Constitution and the analogy is striking.
By section 9, art. I of the latter, certain powers are con-
ferred upon congress, and it is conceded by all that they
are exclusive; that every federal enactment must find its
justification in some express power contained in the Con-
stitution, o1 implied as necessary to carry out the express
power granted.

We conclude that the charter of the city of Lincoln falls
within that class of “Constitutions” which are to be con-
strued as grants rather than limitations of power; that the
principles of construction applicable thereto are the same
as to a-grant by the legislature; and that the principles
stated in 7 McQuillin, Municipal Corporations (Supp.)
sec. 352, quoted in appellants’ brief are as applicable to a
charter adopted by the people in the form of the Lincoln
charter as one granted by legislative act, to wit :

“A- municipal corporation, therefore, possesses no
powers ot faculties not conferred upon it, either expressly
or by fair implication, by the law which created it, or by
other laws, constitutional or statutory, applicable to it.
It is a creature of the law established for special purposes
and its corporate acts must be authorized by its charter,
or other laws applicable thereto. Every investigation,
therefore, relating to its powers must be conducted from
the standpoint of such laws. Wherefore the usual formula,
invariably supported by judicial utterances and judg-
ments, in substance, is: That a municipal corporation
possesses and can exercise these powers only: (1) Those
granted in express terms; (2) those necessarily or fairly
implied in, or incident to, the powers expressly granted;
and (3) those essential to the declared objects and pur-
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poses of the municipality, not merely convenient, but in-
dispensable.”

The following cases support the view that we have
adopted, that the home rule charter in the form of the
one under review is a grant of power rather than a limi-
tation: St. Louis v. Western Union Telegraph Co., 149
U. 8. 465; State v. Otis, 98 Ohio St. 83; Park v. City of
Duluith, 134 Minn. 296.

It remains to be determined whether authority to estab-
lish and maintain a coal and wood-yard, as proposed by
the ordinance of the defendant city, is conferred by the
charter, either expressly or by necessary implication.
Here again appellees confuse the powers of the city of
Lincoln with the powers of the council. They say: “On
the question, *herefore, of the power in the city of Lin-
coln, under 7 5 home rule charter, there would seem to be
no doubt $".at the power exists, and the question resolves
itself in s .ae of the methods of exercising the power.” We
have $* swn that the power does exist in the city (assum-
ing ¥ . public purpose) as a segregated portion of the
cle .orate, but has the city assumed that power, and con-
f cred upon its agent, the city council, authority to exer-
- sise it? The only sections of the charter to which our at-
tention has been called as justification for the ordinance
in question are those quoted in the early part of this
opinion. Section 1, art. II, in addition to the powers
granted, reserves to the city ““other powers held under the
Constitution and Laws of the state.” Therefore, if the
power in question existed outside the charter, it is pre-
served. State v. Otis, and Park v. City of Duluth, supra.
The only preexisting legislative expression upon this sub-
ject is found in section 5195, Rev. St. 1913, above quoted,
and as it confers no further or additional power than sec-
tion 11, art. VIIT of the charter, it need not be further
considered. _

For convenience section 11 will be repeated : “Art. VIII,
gec. 11. The city shall have power to purchase, construct
and otherwise acquire, own and operate gas and electric
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plants and properties for the manufacture and distribu-
tion of gas, heat and electricity for the purpose of supply-
ing the city and the inhabitants thereof with such service
and utilities; and to purchase, lease, construct or other-
-wise acquire, own and operate street railways and tele-
phone plants, lines and systems, and any and all other
. public service plants and properties, for the purpose of
supplying the city and the inhabitants thereof with such
service and public utilities.”

It is argued that, inasmuch as the power is granted to
furnish heat, the determination of the method or means
of supplying it is delegated to the council by the general
grant of legislative power, and the cases of Jones v. City of
Portland, and Laughlin v. City of Portland, supra, are
relied upon. As before stated, they hoth involve the same
statute, and a consideration of the Laughlin case will suf-
fice for our purpose.

“The legislature of Maine enacted the following law:
‘Any city or town is hereby authorized and empowered
to establish and maintain within its limits a permanent
wood, coal and fuel-yard, for the purpose of selling, at
cogt, wood, coal and fuel to its inhabitants. The term
“at cost” as used herein shall be construed as meaning
without financial profit.’ ”

The question to be decided was stated to be: “The
important question is therefore sharply raised, whether
this court must declare unconstitutional this act of the
legislature of 1903. It is not a question whether under the
general statutory powers a municipality has the right to
take this step, a question that has arisen in nany cases,
but whether such municipality can exercise the right when
conferred upon it by the legislature in clear and unam-
higuous terms.”

Having arrived at the conclusion that the furnishing
of heat was a public purpose analogous to those of fur-
nighing light and water, the court holds that the legisla-
ture “can do this by any appropriate means which it may
think expedient,” in the exercise of its absolute power,
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except as limited by the Constitution. And the opinion
proceeds:

«The vital and essential element is the character of the
service rendered and not the means by which it is rendered.
It seems illogical to hold that a municipality may relieve
its citizens from the rigor of cold if it can reach them by
pipes or wires placed under or above the highways but
not if it can reach them by teams traveling along the iden-
tically same highway. It will be something of a task to
convince the ordinarily intelligent citizen that an act of
the legislature authorizing the former is constitutional but
one authorizing the latter is unconstitutional beyond all
rational doubt. For we must remember that we are con-
sidering t"ie existence of the power in the legislature which
is the or .y question before the court and not the wisdom
of its ¢ ercise which is for the legislature alone.”

Thi language was quoted with approval by the supreme
cour of the United States on appeal in Jones v. City of
Po land, 245 U. S. 217, and the case affirmed, great empha-
si* being laid upon the view that the judgment of the
V ghest court of the state upon what should -be .decmed
1 public use in a particular state is entitled to.the highest
respeet, and would be accepted unless clearly not well
founded, citing cases. In the Maine case we have estab-
lished the power of the city to furnish heat as a public
use, and a legislative prescription of the mode of doing it.
Could it be logically claimed that under such authority
the city might erect and maintain a central heating plant
for distribution of heat through pipes? The argument
is persuasive as applied to the situation there presented,
which started with the power expressly granted. In this
case we have to go back a step and determine whether it
has been granted. Conceding the power granted to supply
heat, the precise question is, may it be done in the mannei
proposed? ,

It is a well-established proposition in municipal law
that, where a power is granted and the manner of its exer
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cise prescribed, the method is the measure of the power.
Page v. Belvin, 88 Va. 985,

In City of F't. Scott v. Bads Brokerage Co., 117 Fed.
51, it was held: “The prescription, by the statutes, under
which a municipality is organized or acting, of the manner
in which it shall exercise one of its powers, limits the right,
to exercise it to that method, and its use in any other way
is wltra vires of the corporation, and void.” And in
Putney Bros. Co. v. Milweukee County, 108 Wis. 554,
it was held that a contract by the county for the private
treatment of an inebriate at a Keeley Institute was not
authorized as implied from ity general power to provide
for paupers and inebriates, the court saying: “Thus it
appears that the legislature has provided certain methods
by which inebriety or habitual drunkenness may be dealt
with, and we think it plain that by prescribing certain
methods it has excluded other methods, and that the gen-
eral provisions requiring the county or town to care for
and relieve paupers refer to the necessary food, clothing,
ordinary medical treatment, and the like, and not to medi-
cal treatment looking toward the cure of inebriety as a
disease.”

In Varney v. Justice, 86 Ky. 596, it was held: “The
words of the Constitution are never to be regarded as di-
rectory merely. If directions are given as to the manner
of exercising a power, it was intended that the power
should be-exercised in the manner divected and in no other
manner, as no ‘unessential matters were intended to be
cmbraced in the Constitution.” This language is as ap-
plicable to a city constitution as to that of the state.

Further citation on this point is unnecessary, as the rule
ig well established. So we have to inquire whether or not
the provisions of the charter prescribed the mode in which
the power to furnish heat to the inhabitants of the city
shall be exercised; and it seems to us clearly that the
method is provided -for by section 11, art. VIIT of the
charter, in the words “construct and otherwise acquire,
own' and operate gas and electric plants and properties



T4 NEBRASKA REPORTS. [Vor. 109

Consumers Coal Co. v. City of Lincoln.

for the manufacture and distribution of gas, heat and
electricity for the purpose of supplying the city and: the
inhabitants thereof with such service and utilities;” and
this provision is followed by authority to purchase “ap-
pliances, equipment and machinery necessary or incident
to the proper operation and maintenance of such public
service plants and properties,” and a large number of
gimilar provisions all veferring to ‘“‘such public service
plants or properties.” The central thought conveyed by
this language is the establishment of a plant for the dis-
tribution of heat in the same manner or by the same
method as had been in use for many years in the furnish-
ing of water and light to the inhabitants of the city, name-
ly, by the establishinent of a central plant from which pub-
lic service was distributed. The language used containg no
hint of any purpose of the people to grant to the city, to
be exercised by its legislutive body, the anthority to enter
into fields of private enterprise and into a business which
had always theretofore been carried on by private indi-
viduals to the greater or less satisfaction of the public. To
imply such a power from the language used would be to
attribute to it a significance away beyond the general ac-
ceptation of the import of the terms. Implied powers, as
the words themselves indicate, must find their justifica-
tion and foundation in express power granted; that is,
they are only implied ex necessitate that the express
powers may be fully and completely exercised. The argu-
ment being that such powers must have been within the
contemplation of the granting authority, as otherwise
those expressly granted could not be carried out. No
doubt the power is implied to establish a municipal coal
and wood-yard for the purpose of supplying the plant forr
the distribution of heat; but this power differs essentially
from a power to buy fuel and sell it to ‘the inhabitants
of the city in the ordinary course of trade.

Moreover, if the argument with reference to implied
powersidoes not satisfy, it appears that the authority of
the city over the particular subject in question has been
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stated in section 13, art. IT of the charter: “To provide
" for the inspection and weighing of hay and grain, and
coal, the measuring of wood and fuel to be used in the
city, and to determine the place or places of the same,
and to regulate and prescribe the place or places of ex-
posing for sale hay, coal and wood.” While it is true that
in the construction of municipal charters the rule ez-
pressio unius est ewxclusio alterius must be applied with
caution (State v. Bryan, 50 Fla. 293, 297, 377) ; yet “the
expression of one thing in the Constitution is the exclusion
of things not expressed” (Page v. Allen, 58 Pa. St. 338) ;
the above quoted provision of the charter strongly in-
dinces the thought, in view of that other canon of construc-
tion that different sections in pari materia are to be con-
strued together, that it was not the intention of the elector-
ate to grant to the city authorities the power contended
for.

In State v. Port of Seattle, 104 Wash. 634, where au-
thority was. granted the Port to build cold storage plants
and terminal icing plants, it was held that this did not
“grant power to build a plant and engage in manufacture
]argely in excess of its needs and to sell to others engaged
in retailing ice.”

In Keen v. Mayor and Council of Waycross, 101 Ga.
588, it was held that a general power to erect and main-
tain a system of water-works did not entitle the city to
enter the general plumbing business.

While it is true that the constitutional provision grant-
ing all cities the right to form their charters for their
own government should be liberally construed in order
that the beneficent intention thereof may be fully carried
out (Hockett v. State Liquor Licensing Board, 91 Ohio
St. 176), when it comes to a construction of the powers
delegated by that charter to.the city government, the
rule of strict construction still obtains. As was said in
City of St. Paul v. Briggs, 85 Minn. 290: '

“It is a rule of general application that the authomty



6 NEBRASKA REPORTS. [ VoL. 109

Shawnee State Bank v. Lydick.

given municipal corporations to cnact -ordinances must
be.construed strictly (Dillon Mun. Corp. 91, note 2), and
this rule should apply with special force to cities author-
ized to form and adopt their own charters.”

“The power conferred upon municipal, corporations by
their charters to enact ordinances on specified subjects
is to be construed strictly, and the exercise of the power
must be confined within the general principles of the law
applicable to such subjects.”

We do not understand it to be claimed that the ordm
ance in question is referable to the general welfare sec-
tion of the charter. To bring it within the police power
to which this section refers, some public emergency would
have to be shown, such as a coal famine, or monopoly,
whereby the “government might be able to obtain fuel,
when citizens generally could not.. Under such circum-
stances we are of opinion that the government might con-
stitute itself an agent for the relief of the community, and
that money expended for the purpose would be expended
for a public use.” Opinion of the Justices, 182 Mass. 605.
No such emergency is suggested.

We conclude that the establishment of a mumclpal fuel-
vard for the purchase and sale of fuel at retail to the in-
habitants of the city of Lincoln is not within the powers
granted to the city council, and that the ordinance in
question is invalid. The case is reversed and remanded to
the district court for Lancaster county, with instructions
to.enter a decree perpetually enjoining the defendants
from conductmg a fuel business under the said ordinance.

REVERSED..

SHAWNEE STATE BANK, APPELLEE, V. ALVI‘\ LlDICK
APPELLANT.
Pmep Jury 19,°1922. No. 22051.

1. Bills and Notes: ACTION BY INDORSEE: INNOCENT PURCHASEE:
" ‘Proor. “In an action by an indorsee against the maker upon &
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promissory note, when it is shown that it was obtained by fraud
practiced upon the maker, the plaintiff, in order to recover, must
allege and prove that he took the note in good faith in the ordi-
nary course of business and paid value, without notice of any de-
fense thereto or infirmity in the note.” Auld v. Walker, 107 Neb.
676.

2. : : . QUESTION ror Jury. “Whether plaintiff
has sufﬁmently satisfied the burden resting upon him and made
good his claim to be an innocent purchaser of a note is a
question of fact for the jury, save in those instances where the
testimony is not only consistent with the good faith of such pur-
chase, but is such that no fair-minded person can draw any other
‘inference therefrom.” Auld v. Walker, 107 Neb. 676.

3. ———: INDORSEMENT: Proor. Where the indorsement by the
payee of a note is denied, the introduction in evidence of the
note having thereon an indorsement purporting to be that of the
payee, without proof that the indorsement is that of the payee,

~or without offering the indorsement independently of the note,
does not carry with the note as evidence such indorsement, unless
the offer is sufficiently broad to, and did, include such indorse-
ment, and proof is made that the indorsement was made by the
payee or some person authorized to make the indorsement.

ApPPEAL from the district court for Douglas county:
I.. B. Day, Jubce. Reversed.

North & Donovan, for appellant.
Stout, Rosc, Wells & Martin, contra.

Heard before LerToN, DEAN and DAy, J.J., CLEMENTS
(E. J.) and WeLcH, District Judges.

WeLcH, District Judge.

This is an action brought by appellee on a promissory
note for the swn of $2,500, dated August 14, 1919, due one,
year from date, with interest at 8 per cent. from its date,
executed by the appellant, Alvin Lydick, in favor of the
Missouri Valley Cattle Loan Company. The plaintiff al-
leged that before said note became due the Missouri Valley
Cattle Loan Company, for a valuable consideration paid
by - plaintiff in the regular course of business, sold, in-
dorsed, transferred -and delivered said note to plaintiff.
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The defendant, Lydick, denied that the Missouri Valley
Cattle Loan Company sold, indorsed, transferred and de-
livered said note to plaintiff; denied that the plaintiff
wag the owner and holder of said note for value, and al-
leged that there was no consideration for said note. He
also alleged facts constituting fraud in the inception of
said note. Plaintiff replied by general denial. The plain-
tiff at the commencement of the trial proceeded to intro-
duce evidence to show that it purchased said note in good
faith, for a valuable consideration, before maturity, with-
out notice of any infirmity in the note. After plaintiff
had introduced the evidence relied upon by it to establish
the foregoing facts and rested, the defendant, Lydick, pro-
ceeded to introduce and offer evidence in support of his
answer. Upon objection by plaintiff that the same was ir-
relevant and immaterial, all evidence offered by said de-
fendant to prove his allegations of want of consideration
and fraud in the inception of the note was excluded by
the court. The court also, on plaintiff’s objection, denied
the said defendant the right to prove the specific facts of-
fered by him to establish want of consideration of the note
and fraud in its inception. Upon the close of the trial the
court, on motion therefor, discharged the jury and found
for the plaintiff and against the defendant, Lydick, and
also against his codefendant, Missouri Valley Cattle Loan
Jompany, for the full amount of the note with interest.
From the judgment rendered on this finding the defend-
ant, Lydick, has appealed.

The question now to be determined is whether or not
the purchase of said note, in good faith, for a valuable
consideration, by plaintiff, and its indorsement and de-
livery before it became due by the payee thereof to plain-
tiff, was established by the evidence to such an extent that
there was nothing for the jury to pass upon. If each and
all of said facts were not so established, then such of them
as were not so established by the evidence were for the
jury to determine, and not the court, and there was error
in not submitting the same to the jury, and also error
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in excluding the evidence offered by the defendant, Liydick,
to prove want of consideration and fraud in the inception
of the note.

The evidence introduced by plaintiff to prove that it
was an innocent holder of the note for value, in good faith,
before the same became due, tended to show that before
maturity of the note the plaintiff, by its cashier, who con-
ducted all the negotiations therefor, purchased said note
and paid therefor its face value with accrued interest.
The cashier of plaintiff testified that he had no knowledge
of the consideration for the note or of any defense thereto.
He testified that he purchased said note through one Hut-
tig, a note broker residing at Muscatine, Towa, who was
also engaged in the manufacturing business at that point:
that before the purchase thereof he had a conversation
with said Huttig at Topeka and in reference thereto testi-
fies as follows: ‘“He was there; it was either the last part
of July or in August; I do not remember the date; and
he said he would have a lot of this cattle loan paper. He
thought some good farmers’ paper. He did not say good
cattle loan notes; he said good farmers’ and bankers’
paper, and wanted to know if we had funds, if we were
in finanecial condition to handle them, and I told him I
would take it up with the board and he might submit us
a list.” On cross-examination said witness produced two
Jetters received by him from said Huttig in reference to
the transaction, and testifies that he did not have there all

"of the correspondence he had with Huttig. He also testi-
fies that Huttig furnished him with a financial statement
made by the Missouri Valley Cattle Loan Company. This
statement was introduced in evidence and showed among
its resources the following items: “Commission, $117,-
525;” “paper on hand, $508,591.22;” “paper past due, $62,-
251.57;” “paper redeemed awaiting maturity, $17,055.61;”
“loans sold on approval, $52,656.45;" “notes receivable,
$269,387.48;” “rediscounts pending, $89,145.24;” “sus-
pense, $8,554.16.” Said statement showed among its lia-
bilities items, “paper paid not redeemed, $43,593.68.” “es-
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crow, $276,780.94.” The court in the trial, on objection by
plaintiff, would not permit plaintiff’s cashier to testify
what his understanding was as to said items, “commis-
sion, $117,525” and “suspense, $8,554.16.” To the ordinary
layman these items without explanation are unintelligible.
He would also think that the item, “paper on hand, $508,-
591.22,” would include the items “paper past due,” “paper
redeemed awaiting maturity,” “loans sold on approval,”
‘“notes receivable,” and “rediscounts pending,” above sect
forth. Without any explanation as to those items, it would
appear as if there was a duplication of the assets in said
statement. It is also unintelligible how property in “es-
crow” can become a liability, unless it be by a conversion
01 wie property in escrow. And such would be the inter-
pretation naturally to be placed upon such a statement.
Here was in the hands of the plaintiff before it purchased
the note in suit notice that the payce of the note had prop-
erty in escrow which was a liability against the payee.
Such property, on account of the nature of the business of
the payee, one would naturally infer would be notes in
escrow. Plaintiff’s cashier also testified that he wag in-
formed by said Huttig that he (Huttig) was to reccive
5 per cent. commission for selling the note, and that plain-
tiff should apply this commission on an indebtedness then
owing to plaintiff by said Huttig. Plaintiff purchased said
note September 12, 1919, paying therefor its face value
with accrued interest, and crediting the said note broker
on his indebtedness to plaintiff 5 per cent. of the face of
the note on account of said broker’s commission for selling
the same. .And at the same time it purchased a number
of other notes in favor of the Missouri Valley Cattle Loan
Company, and prior thereto in the month of August had
also purchased through said Huttig other notes in favoi
of Missouri Valley Cattle Loan Company. The aggregate
amount of notes so purchased by plaintiff was $68,000, all
of which were purchased on the same terms and said com-
mission of 5 per cent. credited on said note broker’s in-
debtedness to plaintiff. The cashier of plaintiff also-testi-
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fied that he purchased said notes from a list of notes in
favor of Missouri Valley Cattle Loan Company submitted
to him by said Huttig; that he had never before heard of
the Missouri Valley Cattle Loan Company, but that, in ad-
dition to examining said financial statement of said com-
pany, and reports submitted to him by said note broker
covering the makers and indorsers of the notes, he made
an independent investigation through the bank at Mr.
Lydick’s home and selected this note with others for pui-
chase. Said cashier also testified that he did not think
that note brokers usually received 5 per cent. commission
for selling notes. '

It would seem that the paying of a commission of 5 per
cent. by the payee of said note for selling the same would
not be in the ordinary course of business unless some rea-
son therefor is shown. The name of payee, Missouri Valley
Cattle Loan Company, would imply that it was engaged in
loaning money on cattle security or to farmers. The note
bore interest at 8 per cent. and was due in one year. It
was sold within about one month after its date and 5 per
cent. of the face value paid as a commission for making
the sale. This would make the cost to the Missouri Valley
Cattle Loan.Company for the money it received for the
note such that, had it been paid as interest on that amount
of money to the maturity of the note it sold, the interest
would be usurious.

Negotiable notes bought by a bank cashier cannot as a
matter of law be said to have been purchased in good faith
in the usual course of business, so as to cut off the defense
of fraudulent inception on the part of the maker, a farmer,
known to the cashier, who had never engaged in any busi-
ness requiring the discounting of paper to the extent repre-
sented by the notes which were executed, 200 miles from
home, if they were purchased at a usurious rate of interest
from the payee, a stranger, without any inquiry on the
part of the cashier as to their origin or the existence of
equities in favor of the maker; the question of good faith
is for the jury. Canajoharie Nat. Bank v. Diefendorf, 123
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N. Y. 191. The cashier of a bank, who is also an owner of
its capital stock, is not a disinterested witness when testi-
fying as to the good faith of his purchase of negotiable
paper, 8o his testimony must be regarded as controlling if
.hot contradicted ; the question of his credibility is for the
jury. Canajoharie Nat. Bank v. Dicfendorf, supra.
" “In an action against the maker upon promissory notes,
when it is shown that they were obtained by fraud prac-
ticed upon the maker and were without consideration, the
plaintiff in order to recover must allege and prove that he
took the notes in good faith in the usual course of business
and paid value, without notice of any defcnse thereto.”
Ostenberg v. Kavka, 95 Neb. 314. “In such casec the ques-
tion of the good faith of the plaintiff is for the jury, and
their verdict cannot be controlled and directed by the court,
if one might reasonably derive inferences from the charac-
ter and circumstances of the transaction which would
lead ordinary minds to a different conclusion.” Ostenberg
v. Kavka, supra.
No attempt was made to show why the Missouri Valley
Jattle Loan Company, after loaning its money at 8 per
cent. interest, should pay 5 per cent. for selling one of its
notes due within less than one year from the time of its
sale. It could not be for the purpose of raising money to
again loan out at 8 per cent. The transaction is not shown
by the evidence of plaintiff to be in the ordinary course of
business on the part of the payee of a note who is engaged
in the business of loaning money and taking notes there-
for. The appellee in its argument says that it assumed
the burden of proving that it was the bona fide purchaser
of the note before maturity. By making this argument in
this court it concedes that there was fraud in the inception
of the note, but appellee made no such concession in the
record on the trial of the case in the court below. The ex-
clusion by the court of evidence offered by the maker of
the note to prove fraud in its inception was error, there-
fore, unless the plaintiff had sustained the burden of proof
cast upon it by fraud in the inception of the note to such
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an extent that there was no question in reference thereto
for consideration by the jury. No attempt is made to
show that plaintiff sought any explanation as to why the
Missouri Valley Cattle Loan Company was selling its paper
out of the ordinary course of business of legitimate con-
cerns of its character. The ambiguous financial statement
of the Missouri Valley Cattle Loan Company was before
plaintiff before it purchased the note in question. This
statement showed thereon as liability, “paper paid and not
redeemed” and “escrow.” These items unexplained would
suggest improper practices by the payee of the note. Plain-
tiff sought no explanation thereof. This court in the re-
cent case of Auld v. Walker, 107 Neb. 676, holds : “Whether
plaintiff has sufficiently satisfied the burden resting upon
him and made good his claim to be an innocent purchaser of
a note is a question of fact for the jury, save in those in-
stances where the testimony is not only consistent with
the good faith of such purchase, but is such that no fair-
minded person can draw any other inference therefrom.”
Tn the opinion in said case it is said: “Although lack of
knowledge, suspicious circumstances, failure to make in-
quiry, and negligence will not in themselves establish bad
faith in the plaintiff, such facts, where the burden is upon
him to establish the innocent character of his purchase, and
the only evidence offered was his own testimony, constitute
evidence of bad faith sufficient to take the question to the
jury. Ostenberg v. Kavka, 95 Neb. 314.”

This court in Central Nat. Bank v. Ericson, 92 Neb.
396, said: “Reasons for this conclusion were recently
stated by the supreme court of Towa as follows: ‘It is or-
dinarily to be expected, in these cases, that the purchaser
will testify to his good faith and want of notice, and that
defendant is compelled to rely upon circumstantial evi-
dence to rebut such showing. Whether plaintiff has suf-
ficiently satisfied the burden resting upon him and made
good his claim to be an innocent purchaser is therefore a
question for the jury, save in those instances where the
testimony is not only consistent with the good faith of such
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purchase, but is such that no fair-minded person can draw
any other inference therefrom. A categorical denial of
notice or knowledge is something which in many, if not
in most, instances cannot be opposed by direct proof ; and
the credibility of the witnesses, their interest in the case,
the rcasonableness or unreasonableness of their statements,
the time, place and manner of the transaction, its con-
formity to or its departure from the ovdinary methods of
business, and all the other facts and circumstances. which,
though of slight moment in themselves, yet, when taken to- .
gether, give character and color to the purchase under in-
quiry, constitute a showing which the court cannot prop-
erly pass upon as a matter of law.” Arad v. .1ylesworth,
145 Ia. 185, 29 L. R. A. n. s. 638.” :

A purchaser in good faith should be one who has pur-
chased with due regard for the rights of the maker, and
not one, who, relying wholly upon paying value for the
note and purchasing before maturity without knowledge
“of any defense, is indifferent as to whether or not the same
was honestly obtained from the maker. ‘Where the evi-
dence tends to show such indifference the question of good
faith is for the jury. We think from the foregoing facts
and circumstances in evidence the question of the good
faith of plaintiff in purchasing said note should have been
submitted to the jury, for in determining that question it
is necessary to assume the existence of every material fact
which the evidence received and offered in behalf of the
defendant, Lydick, tended to prove. By so doing the fact
of want of consideration and fraud in the inception of the
note must be assumed and the burden of proof was thereby
cast upon plaintiff to prove its good faith in the purchase
of the note. .

In addition to the foregoing reasons for finding error in
taking the case from the jury, we find in the record no evi-
dence nor offer of evidence to prove that said note was in-
dorsed by the payee at any time. The note was introduced
in evidence, but the indorsement on the back thereof pur-
porting to be that of Missouri Valley Cattle Loan . Com-
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pany was not offered in evidence, nor was there any at-
tempt to prove that the indorsement was made by the
Missouri Valley Cattle Loan Company or by any officer.
thereof, or to show authority of any person to make such
indorsement. The offer and reception in evidence of the
note with the indorsement thereon does not introduce and
carry with it as evidence such indorsement, unless the
offer and reception were sufficiently broad to and did in-
clude the indorsement. To effect this it was necessary
that the indorsement be identified, offered and received
in and of itself independently. Schroeder v. Nielson, 39
Neb. 335; Johnson v. English, 53 Neb. 530; Capitol Hill
State Bank v. Rawlins Nat. Bank, 24 Wyo. 423; note, 11
A. L. R. 957. ' '

‘The appellee quotes from First Nat. Bank v. McKibben,
50 Neb. 513: “In an action by an indorsee of a negotiable
promissory note against the maker, its mere production
by the plaintiff, duly indorsed, raises a presumption of
law that it was transferred before maturity and for value,
and the burden is on the defendant to show that plaintiff
is Hot an innocent holder.” The foregoing does not say
that the mere production of a note raises a presumption of
law that the note was duly indorsed. Before the presump-
tion of law therein set forth arises, the indorsement of the
note, if denied, must be proved. The provision of the’
statute that every holder is deemed prima facie a holder in
due course is held to refer to a holder by genuine indorse-
ment. Vickery v. Burton, 6 N. Dak. 245. It cannot be
said that the indorsement by payee was admitted by the de-
tendant, Lydick, by his offer to prove fraud in the incep-
tion of the note, nor by any other act during the trial.
While possession by plaintiff was prime facic evidence of
ownership of the note, indorsement of such note before the
same is due by the payee must be proved, where the same
is denied in the answer, to constitute one a holder in due
course, so as to cut off all defenses thereto. Britton o.
Berry, 20 Neb. 325. :

~Thepossession of the note by plaintiff, heing prima facie
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cvidence of ownership thereof, if the maker had offered no
proof of a defense thereto, plaintiff would have been en-
titled to recover without proof of indorsement by the payee.
But upon proof or offer of proof of fraud in the inception
of the note, the burden of proof was cast upon plaintiff to
prove that it was a holder in due course and would require
proof of the indorsement. The evidence shows that the
cashier of plaintiff was the only person connected with
plaintiff’s bank participating in the purchase of said note.
It was unnecessary, therefore, for plaintiff to prove that
1o other officer of plaintiff had notice of defenses to the
note.

The court therefore erred in excluding from the jury evi-
dence offered by the defendant, Lydick, to prove want of
congideration for and fraud in the inception of the note
sued on. The court also erred in not submitting to the
jury the question of good faith in plaintiff in purchasing
said note. The judgment is therefore reversed as to the
defendant, Alvin Lydick, and remanded for a new trial as
to him.

REVERSED.

NHAWNEE STATE BANK, APPELLEE, V. H. E, VANSYCKLE,
APPELLANT.

Foep Jury 19, 1922. No. 22052.

1. Bills and Notes: AcTION BY INDORSEE: INNOCENT PURCHASER:
Proor. “In an action by an indorsee against the maker, upon a
promissory note, when it is shown that it was obtained by fraud
practiced upon the maker, the plaintiff, in order to recover, must
allege and prove that he took the note in good faith in the ofdinary
course of business and paid value, without notice of any defense
thereto or infirmity in the note.” Auld v. Walker, 107 Neb. 676.

2. : : :, QUESTION FOR JURY. “Whether plaintiff
has sumciently satisfied the burden resting upon him and made
good his claim to be an innocent purchaser of a note is a question
of fact for the jury, save in those instances where the testimony
is not only consistent with the good faith of such purchase, but
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is such that no fair-minded person can draw any other inferencs
therefrom.” Awuld v. Walker, 107 Neb. 676.

3. Witnesses: CREDIBILITY: QUESTION FOR JURY. However improb-
able facts testified to by a witness may be, such improbability,
and their denial by other witnesses, will not take from the jury
the determination of what credit should be given to the witness
testifying to such improbable fact or facts, unless such facts are
contrary to the undisputed physical facts or are impossible.

4. Bills and Notes: INDORSEMENT: Proor. “Where the indorsement
by the payee of a note is denied, the introduction in evidence of
the note having thereon an indorsement purporting to be that of
the payee, without proof that the indorsement is that of the payee,
or without offering the indorsement independently of the note, does
not carry with the note as evidence such indorsement, unless the
offer is sufficiently broad to, and did, include such indorsement,
and proof is made that the indorsement was made by the payee
or some person authorized to make the indorsement.” Shawnee
State Bank v. Lydick, ente, p. 76.

ApPPEAL from the district court for Douglas county:
JaMes M. FITZGERALD, JUDGE. Reversed.

North & Donovan, for appellant.
Stout, Rose, Wells & Martin, contra.

Heard before LErTON, DEAN and Day, J.J.,, CLEMENTS
(E. J.), and WELCH, District Judges.

WEeLCH, District Judge.

This is an action brought by appellee on a promissory
note for the sum of $12,500, dated May 19, 1919, due one
year from date, with interest at 8 per cent. from its date,
executed by the appellant, H. E. Vansyckle, in favor of
the Missouri Valley Cattle Loan Company. The plaintiff
alleged that before maturity of said note the Missouri
Valley Cattle Loan Company, for a valuable consideration
paid by plaintiff in the regular course of business, sold,
indorsed, transferred and delivered it to plaintiff. The
defendant, Vansyckle, denied that the Missouri Valley
Cattle Loan Company sold, indorsed, transferred and de-
livered said note to plaintiff; denied that plaintiff was the
owner and holder for value of said note; and alleged that
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there was no consideration for said note. He also alleged
facts constituting fraud in the inception of said note.
Plaintiff replied by general denial. The plaintiff at the
commencement of the trial admitted to the jury that the
defendant, Vansyckle, has a good defense to said note, on
the grounds of fraud and lack of consideration, against
the payce of the note. Plaintiff then proceeded to intro-
duce evidence to show that it purchased said note in good
faith, for a valuable consideration, before maturity, with-
out notice of any infirmity in the note. Upon the close of
the trial the court, on motion therefor by plaintiff, in-
structed the jury to find for the plaintiff and against the
defendant, Vansyckle, and also his codefendant, Missouri
Valley Cattle Loan Company, for the full amount of the
note with interest; whereupon the jury returned such a
verdict. Trom the judgment rendered on this verdict
the defendant, Vansyckle, has appealed.

The question now to be determined is whether or not the
purchase of said note, in good faith, for a valuable consid-
cration, by plaintiff, and its indorsement and delivery be-
fore it became due by the payee thereof to plaintiff, was es-
tablished by the evidence to such an extent that there was
nothing for the jury to pass upon. If each and all of said
facts were not so established, then such of them as were
not so established were for the jury to determine, and not
the court, and there was error in not submitting the same
to the jury.

To prove that it was an innocent holder of the note for
value, in good faith, before the same became due, plaintiff
called as a witness F. P. Elmore, its cashier. He testified
that he had general conduct of the affairs of plaintiff, and
had been making the loans of the bank and purchasing
notes for the bank since June 1, 1919; that nobody else
during that time made loans for or purchased notes for
the plaintiff. He testified that during the fall and sum- -
mer of 1919 he purchased for plaintiff promissory notes
given to the Missouri Valley Cattle Loan Company. to
the amount of about $68,000, and that included- therein
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was the note in suit; that he purchased these notes, not
direct, but from one H. W. Huttig, Muscatine, Iowa; that
said Huttig was a note broker, who was also engaged in
the sash and door business, and that he had known Huttig
for 10 or 15 years. Said Elmore also testified that in the
last of July or first of August, in plaintiff’s office in
Topeka, he first had a conference with said Huttig about
the purchase of these Missouri Valley Cattle Loan Com-
pany notes; that he did not purchase any notes from him:
at that time, but made the first purchase in August. He
does not testify as to what took place at that conference.
Said Elmore further testified that he purchased the note
in suit August 26, 1919, for Shawnee State Bank, through
said H. W. Huttig, the noté being sent direct from Mis-
souri Valley Cattle Loan Company, and that, when he
received it, it had that company’s indorsement on the
back; that the bank paid for the note $12,500 and accrued
interest figured at the rate called for in the note. Elmore
further testified that at the time he purchased the note he
did not know the defendant, Vansyckle, had never heard
of him, nor had had any dealings with the Missouri Valley
Cattle Loan Company; that before he purchased he wrote
a bank as to the responsibility of Vansyckle, and that he
had no information about the details of the organization
of the Missouri Valley Cattle Loan Company, did not
know the consideration for the note, and did not have
notice or knowledge when he purchased it that Vansyckle
claimed a defense to it. On cross-examination said El-
more testified that in August or September, 1919, he did
not know any of the officers of Missouri Valley Cattle
Loan Company; that before he bought the note he had
never seen the signature of V. W. Gittings (the indorse-
ment of said note set forth in the petition of plaintiff pur-
ports to have been made by V. W. Gittings, secretary, for
Missouri Valley Cattle Loan Company). He also testi-
fied that he did not know the signature of the defendant,
Vansyckle, at the time he purchased the note, made no in-
quiry as to what the note was given for, that Huttig told
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him he was getting 5 per cent. commission for the sale of
these notes, and that he received a letter from Huttig with
reference to the Vansyckle and other notes. This letter
was introduced in evidence, and is dated August 16, and
containg the following:

“You understand the Mo. Valley Cattle Loan Co. in-
dorses all this paper & you will see by the statement I
sent you their assets are liquid. Unless you write me to
the contrary Monday, I will write the Cattle Loan Co. to
send notes to you with 8. D. attached for par & accrued
interest less 5% which you apply on my note for follow-
ing: Vansyckle note $12,500; you have reports.” And
after listing several other notes, amounting in the aggre-
gate, with said Vansyckle note, to $31,592.75, said letter
proceeds: “& accrued interest less 5% of face to apply on
my indebtedness. * * * Your friend Shaffer has taken an-
other $10,000 this week.”

Previous to this time said Elmore had received a letter
from said Huttig, which is in evidence, bearing date July
3, but which he testifies as July 30. This letter is as
follows:

“Dear Mr. Elmore: I am inclosing you a list of notes T
have for sale. The first list from same parties Shaffer
Bros. bought entire, viz., $70,000 of them. This list shows
maker, net worth, rate (8%), maturity & amount. Al
notes are indorsed with full recourse by the Missouri Val-
ley Cattle Loan Co. whose statement I inclose. The sale
of these notes will wipe out their notes & accts. payable.
‘Will sell you the notes at face & acerued interest & my
5% commission off the face will go to you to apply on my
interest note. I have until Aug. 10th to sell these, and I
hope you can handle from $30,000 to $50,000 of them.
‘Will be here until Saturday, so write me here fully. Shaf-
fer Bros. will take $50,000 of this lot also. These men are
all well-to-do farmers & bankers. Yours truly, H. W.
Huttig.”

Elmore also testified that before the purchase of the
Vansyckle note plaintiff had been furnished with a finan-
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¢ial statement of Missouri Valley Cattle Loan Company.
This statement was introduced in evidence. The witness
Elmore testified that he thought 5 per cent. a very good
commission, not too large on unknown paper; that what
he would call known paper was such as Swift’'s and Ar-
mour’s and standard paper like that; that he did not think
on unknown paper this was an extra large commission.
The statement of the Missouri Valley Cattle Loan Com-
pany introduced in evidence showed among its resources
the following items: “Commission, $117,525;” “paper on
hand, $508,591.22;” “paper past due, $62,251.57;” “paper
redeemed awaiting maturity, $17,055.61;” “loans sold on
approval, $52,656.45;” “notes receivable, $269,387.48 ;" “re-
discounts pending, $89,145.24;” “suspense, $8,554.16.”
Said statement showed among its liabilities the items,
“paper paid and not redeemed, $43,593.68;” “escrow,
$276,780.94.” The court in the trial, on objection by plain-
tiff, would not permit plaintiff’s cashier to testify what
his understanding was as to said items, “commission,
$117,525,” and “suspense, “$8,554.16.” To the ordinary lay-
man these items without explanation are unintelligible.
He would also think that the item, “paper on hand, $508.-
591.22,”” would include the items, “paper past due,” “paper
redeemed awaiting maturity,” “loans sold on approval,”
“potes receivable,” and “rediscounts pending,” above set
forth. Without any explanation as to those items, it
would appear as if there was a duplication of the assets
in said statement. It is also unintelligible how property
in “escrow” can become a liability, unless it be by a con-
varsion of the property in escrow. And such would be the
interpretation naturally to be placed upon such statement.
Here was in the hands of the plaintiff before it purchased
the note in suit notice that the payee of the note had prop-
erty in escrow which was a liability against payee. Such
property, on account of the nature of the business of the
payee, one would naturally infer would be notes in escrow.
Plaintiff purchased said note August 26, 1919, paying
therefor its face value with accrued interest, and credit-
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ing the said note broker on his indebtedness to plaintiff
5.per cent. of the face of the note on account of said
broker’s commission for selling the same. And at the
same time it purchased a number of other notes in favor
of the Missouri Valley Cattle Loan Company. The aggre-
gate amount of notes so purchased by plaintiff was $68,000,
all of which were purchased on the same terms, and said
commission of 5 per cent. thereon was credited on said
note broker’s indebtedness to plaintiff.

It would scem that the paying of a commission of 5
per cent. by the payee of said note for selling the same
would not be in the ordinary course of business unless
some reason thercfor is shown. The name of payee, Mis-
souri Valley Cattle Loan Company, would imply that it
was engaged in loaning money on cattle security or to
tarmers. The note bore interest at 8 per cent. and was
due in one year. It was sold within about threec months
after its date, and 5 per cent. of the face value paid as a
commission for making the sale. This would make the
cost to the Missouri Valley Cattle Loan Company for the
money it received for the note such that, had it been paid
as interest on that amount of money to the maturity of
the note it sold, the interest would be usurious.

Negotiable notes bought by a bank cashier cannot as a
matter of law be said to have been purchased in good
faith in the usnal course of business, so as to cut off the
defense of fraudulent inception on the part of the maker,
a farmer, known to the cashier, who had never engaged in
any business requiring the discounting of paper to the ex-
tent represented by the notes which were executed, 200
miles from home, if they were purchased at a usurious
rate of interest from the payee, a stranger, without inquiry
on the part of the cashier as to their origin or the existence
of equities in favor of the maker; the question of good
faith is for the jury. Canajoharic Nat. Bank v. Diefen-
dorf, 123 N. Y. 191. The cashier of a bank, who is also an
owner of its capital stock, is not a disinterested witness
when testifying as to the good faith of his purchase of
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negotiable paper, so that his testimony must be regarded
as controlling if not contradicted: the question of his
credibility is for the jury. Canajoharic Nat. Bank v. Die-
fendorf, supra.

‘We do not think all of the facts set up in the rule above
announced are necessary to make the question of good
faith in the purchase of a note a question for the jury.

“In an action against the maker upon promissory notes,
when it is shown that they were obtained by fraud prac-
ticed upon the maker and were without consideration, the
plaintiff in order to recover must allege and prove that
lie took the notes in good faith in the usual course of busi-
ness and paid value, without notice of any defense thereto.”
Ostenberg v. Kavkae, 95 Neb. 314. “In such case the ques-
tion of the good faith of the plaintiff is for the jury, and
their verdict cannot be controlled and directed by the
court, if onc might reasonably derive inferences from the
character and circumstances of the transaction which
would lead ordinary minds to a different conclusion.” Os-
tenberg v. Kavka, supre.

The plaintiff had notice before it purchased the note in
suit that the payee of the note was paying a commission of
5 per cent. for selling notes amounting to at least $80,000.
his with the notes then offered plaintiff would make
$111,592.75. It would seem strange that the Missouri Val-
ley Cattle Loan Company, after loaning its money at 8
per cent. interest, should pay 5 per cent. for selling its
notes: due within nine months from the time of their sale.
Tt could not be for the purpose of raising money. to again
loan out at 8 per cent. The transaction is not shown by
the evidence of plaintiff to be in the ordinary course of
business on the part of the payee of a note which is en-
gaged in the business of loaning money and taking notes
therefor. No attempt is made to show that plaintiff sought
any explanation as to why the Missouri Valley Cattle
Loan Company was selling its- paper out of the ordinary
course of business of legitimate concerns of its character.
The - ambiguous financial statement -of Missouri Valley
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Cattle Loan Company was before plaintiff before it pur-
chased the note in question. This statement showed there-
on as liability, “paper paid and not redecined” and “es-
crow.” These items unexplained would suggest improper
practices by the payee of the note. Plaintiff sought no
explanation thereof. This court in the recent case of Auld
v. Walker, 107 Neb. 676, holds:

“Whether plaintiff has sufficiently satisfied the burden
resting upon him and made good his claim to be an in-
nocent purchaser of a note is a question of fact for the
jury, save in those instances where the testimony is not
only consistent with the good faith of such purchase, but
is such that no fair-minded person can draw any other in-
ference therefrom.” In the opinion in said case it is said:
*Although lack of knowledge, suspicious circumstances,
failure to make inquiry, and negligence will not in them-
selves establish bad faith in the plaintiff, such facts, where
the burden is upon him to establish the innocent character
of his purchase, and the only evidence offered was his own
testimony, constitute evidence of bad faith sufficient to
take the question to the jury. Ostenberg v. Kavke, 95
Neb. 314.”

This court in Central Nat. Bank v. Ericson, 92 Neb
396, said: “Reasons for this conclusion were recently
stated by the supreme court of Iowa as follows: ‘It is
ordinarily to be expected, in these cases, that the pur-
chaser will testify to his good faith and want of notice,
and that defendant is compelled to rely upon circumstan-
tial evidence to rebut such showing. Whether plaintiff
has sufficiently satisfied the burden resting upon him and
made good his claim to be an innocent purchaser is there-
fore a question for the jury, save in those instances where
the testimony is not only consistent with the good faith of
such purchase, but is such that no fair-minded person can
draw any other inference therefrom. A categorical denial
cf notice or knowledge is something which in many, if not
in most, instances cannot be opposed by direct proof; and
the credibility of the witnesses, their interest in the case,
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the reasonableness o1 unreasonableness of their state-
ments, the time, place and manner of the transaction, its
conformity to or its departure from the ordinary methods
of business, and all the other facts and circumstances
which, though of slight moment in themselves, yet, when
taken together, give character and color to the purchase
under inquiry, constitute a showing which the court can-
not properly pass upon as a matter of law.” Arnd v. Ayles-
“aworth, 145 Ia. 185, 29 L. R. A, n. s. 638.”

The plaintiff herein had notice of all these facts herein-
before stated, and without knowing the signature of the
maker of said note, nor that of the person by whom the
alleged indorsement of said note purports to have been
made, not even knowing that such person was an officer of
the payee nor that he had authority as such officer to make
such indorsement, purchased the same. Reasonable minds
might say that a note purchased with such knowledge and
under such circumstances was not purchased in the ordin-
ary course of business. Whether the purchase with such
knowledge and under such circumstances was a purchase
in the ordinary course of business was therefore a ques-
tion for the jury. A purchase in the ordinary course of
business is not proved by proof that the purchase was made
in the manner that the purchaser usually transacts such
business. It must be shown to have been purchased in the
manner that such business is generally transacted by per-
sons engaged in that business who have due regard for the
interests of all persons affected by the transaction.

A purchaser in good faith should be one who has pur-
chased with due regard for the rights of the maker, and
not one who, relying wholly upon paying value for the
note and purchasing before maturity without knowledge
of any defense, is indifferent as to whether or not the same
was honestly obtained from the maker. Where the evi-
dence tends to show such indifference the question of good
faith is for the jury. We think from the foregoing facts
and circumstances in evidence the question of. the good
faith of plaintiff in purchasing said note, and whether it
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was purchased in the ordinary course of business, should
have been submitted to the jury. Fraud in the inception
of the note was admitted by plaintiff. The burden of proof
was thereby cast upon plaintiff to prove its good faith in
the purchase of the note and purchase in the ordinary
course of business.

The defendant, Vansyckle, testified that Elmore, the
cashier of plaintiff, called at his home in 1920, and told
him he was out trying to make settlement for the notes
that they had purchased from the Missouri Valley Cattlc
Loan Company, and told him that Huttig had owed him a
large amount of money and he was getting his money from
this man Huttig in the sale and purchase of these notes;
that this man Huttig was getting 10 per cent. commission.
He further said he knew there was something wrong with
the notes; that he knew they were obtained through fraud,
and that they were discounting the notes 25 per cent. to
him. The witness, Elmore, on rebuttal, denied making the
foregoing statements to the defendant, Vansyckle, and
denied making each of them. However improbable, the
previous facts testified to by the defendant, Vansyckle,
the weight and credit to be given to him as a witness, and
to his said testimony, was for the jury. The court could
not take it from the jury. If true, they should be consid-
ered by the jury in determining the good faith of plaintiff
and whether its purchase of said note was in the ordinary
course of business.

In addition to the foregoing reasons for finding.error
in taking the case from the jury, we find in the record no
evidence nor offer of evidence to prove that said note ‘was
indorsed by the payee at any time. The note was intro-
dueed in evidence, but the indorsement on the back thereof
purporting to be that of Missouri Valley Cattle Looan Com-
pany was not offered in evidence, nor was there any.at-
tempt to prove that the indorsement was made by the
Missouri Valley Cattle Loan Company or by any officer
thereof, or to prove the authority of any person to. make
such indorsement. The offer and reception in evidence of
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the note with the indorsement thereon does not introduce
and carry with it as evidence such indorsement, unless the
cffer and reception were sufficiently broad to and did in-
clude the indorsement. To effect this it was necessary that
the indorsement be identified, offered and received in and
of itself independently. Schroeder v. Nielson, 39 Neb.
335 ; Johnson v. English, 53 Neb. 530; Capitol Hill State
Bank v. Rawlins Nat. Bank, 24 Wyo. 423, note, 11 A. L.
R. 957.

The appellee quotes from First Nat. Bank v. McKibben,
50 Neb. 513: “In an action by an indorsee of a negotiable
promissory note against the maker, its mere production
by the plaintiff, duly indorsed, raises a presumption of
law that it was transferred before maturity and for value,
and the burden is on the defendant to show that plaintiff
is not an innocent holder.” The foregoing does not say .
that the mere production of a note raises a presumption
of law that the note was duly indorsed. Before the pre-
sumption of law therein set forth arises, the indorsement
of the note, if denied, must be proved. The provision of
the statute that every holder is deemed prime facie a holder
in due course is held to refer to a holder by genuine in-
dorsement. Vickery v. Buwrton, 6 N. Dak. 245. It canvot
be said that the indorsement by payee was admitted by
the defendant, Vansyckle, by his plea of fraud in the in-
ception of the note, nor by any other act during the trial.
While possession by plaintiff was prime facie evidence of
ownership of the note, indorsement of such note before
the same is due by the payee must be proved, where the
same is denied in the answer, to constitute one a holder
in due course, so as to-cut off all defenses thereto. Britton
v. Berry, 20 Neb. 325.

The possession of the note by plaintiff, being prima facie
cvidence of the ownership thereof, if there had been no
fraud in its inception, plaintiff would have been entitled
to recover witheut proof of indorsement by the payee. But
upon the adrhission by plaintiff of fraud in the inception
of the note, the burden of proof was cast upon plaintiff
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to prove that it was a holder in due course, and that would
require proof of the indorsement. The testunony of El-
more, cashier of plaintiff, that when he received the note
it had thereon the indorsement of the Missouri Valley .
Cattle Loan Company was not proof that such indorsement
was genuine. The witness so testifying did not know the
signature of the party signing said instrument, nor that
he had authority to make it. Such testimony was only to
the effect that when he received the note it had indorsed
thereon the words alleged in the petition to be the indorse-
ment of Missouri Valley Cattle Loan Company. Even
that indorsement was not offered in evidence.

The evidence shows that the cashier of plaintiff was the
only person connected with plaintiff bank participating
in the purchase of said note. It was unnecessary, there-
fore, for plaintiff to prove that no other officer of plaintift
had notice of defenses to the note.

The court erred in not submitting to the jury the ques-
tion of good faith of plaintiff in purchasing said note and
its purchase in the ordinary course of business. The judg-
ment is therefore reversed as to the defendant. H. E. Van-
syckle, and remanded for new trial as to him.

REVERSED.
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FLoyp SEYBOLT, APPELLANT, V. WILLIAM S. WATERS,
APPELLEE.

FiLED OCTOBER 4, 1922. No. 21818.

1. Sales: PricE: Proor. In the absence of any agreement as to the
price of goods sold and delivered, there is an implied agreement
that the price shall be reasonable, and, in an action to recover the
price of goods sold under such circumstances, proof of the reason-
able value of the goods is essential to recovery.

EvIDENCE. Testimony that the items in an ac-
count for goods sold and delivered are “correct” is insufficient to
establish that a price was agreed upon, or the reasonable value of
the goods sold.

APPEAL from the district court for Lancaster county:
WiLLARD E. STEWART, JUDGE. Affirmed.

Hainer, Craft & Lane, for appellant.
R. J. Greene and H. C. Wilson, contra.

Heard before Morrissey, C. J., LETTON, RosE, DEAN
ALDRICH, DAY and FLANSBURG, J.J.

)

PeR CURIAM.

This was an action on an account for goods sold and de-
livered by the Union Lumber Company to the defendant.
The petition alleges the sale and delivery of building ma-
terial and coal to the defendant during a period beginning
Januan , 1911, and ending March 2, 1914 ; that certain
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payments were made on account of the same; and that the
debt had been assigned to plaintiff, who sues as assignee
of the creditor. The answer denies the assignment of the
account, and alleges that plaintiff had no right to maintain
this suit in his own name. It also contains a general denial
and a defective plea of the statute of limitations. A jury
was waived. The trial court found for the defendants and
dismissed the action.

We are not informed upon what ground the trial court
found for the defendant. Under the provisions of section
8528, Comp. St. 1922, and the decisions in Mecker v. Wal-
dron, 62 Neb. 689, and Huddleson v. Polk, 70 Neb. 483, the
action was properly brought by the assignee in his own
name, and, since a number of the items sold and delivered
were furnished within four years, plaintiff, if the proof had
been sufficient as to the price or value of the goods sold,
would have been entitled at least to a judgment for the rea-
sonable value of the items sold within that time. Whether
for a longer period is open to question. ’

The president of the lumber company testified that the
woods were furnished and delivered upon the order of the
defendant, and that the items in-the account were correct,
but neither he nor any other witnesses testified that there
was any price agreed upon, or that the prices charged were
the reasonable value of the goods furnished. The “items”
" in the account might have been “correct,” but that does not
establish or prove that the charges made were reasonable
and just. Before book accounts can be introduced in evi-
dence under the statute, they must be shown to be “just and
“true.” Much more should proof be required of this nature
in an action when the books are not in evidence. In the
absence of any agreement as to the price of goods sold and
delivered, there is an implied agreement that the prices
shall be reasonable. Proof that they are reasonable is an
indispensable requisite to recovery upon such an implied
promise. There is no proof of any agreement as to price,
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or as to the reasonable value of the goods sold. We regret
that we are not authorized by statute, as some courts now
are, to remand the case for further proof, but, as it is, we
can only hold that there is a failure to prove an essential
requisite to recovery, and that the district court was right
in its judgment.

AFFIRMED.

MARTHA LAND, APPELLANT, V. OLA ('HRISTENSON,
APPELLEE.

FiLEp OCTOBER 4, 1922. No. 22099.

1. Process: SUMMONS: AMENDMENT. Irregularities in a summons
or the service thereof may be corrected by amendment, but, if the
summons is void, it is incapable of amendment.

JurispicrioN. Defendant was summoned to ap-
pear in the county court of Hamilton county in which no action
was pending against him. A petition had been filed in the district
court for that county in which he was named as defendant. He
made a special appearance in the district court objecting to its
jurisdiction for want of service of summons. Held, that the ser-
vice of summons upon him to answer in the county court did not
confer jurisdiction upon the district court.

APPEAL from the district court for Hamilton county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

Hainer, Craft, Edgerton & Fraizer, for appellant.

Halligan, Beatty & Halligan, contra.

Heard before Morrissey, C. J.. LETTON, ROSE, ALDRICH,
Day and FLANSBURG, J.J.

PER CURIAM.

Thig action for specific performance of a contract for the
siale of land was brought in the district court for Hamilton
county. The defendant, who is a resident of Deuel county,
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was served in Hamilton county. He appeared specially
and objected to the jurisdiction of the court for the reason
that the only service of symmons upon him was made by
serving the copy of summons hereinafter set forth. The
plaintiff then made application for permission to amend
the copy of summons to conform to the original. The court
denied the application for permission to amend, and sus-
tained the special appearance. Plaintiff elected to stand
upon the service as made, and the court dismissed the
action without prejudice.

The copy served on defendant is as follows:

“State of Nebraska, |
Hamilton County. | ™

“To the Sheriff or any Constable of said County:
‘UOSURISIIYY) B[O AJ1I0U 0} popuBwiiiod £qdaoy 918 Nox,,
-urgd ‘puvry vylrey Aq pons w9dq SBY 9y vy} ‘yuepusjep
tiff in the county court in and for said county of Hamilton,
and that unless he answer by the 10th day of January, 1921,
the petition of said plaintiff filed against him in the office
of said court, such petition will be taken as true, and judg-
ment rendered accordingly. You will make due return of
this summons on or bhefore Monday, the 20th day of De-
cember, 1920.

“Witness my official signature and the seal of the
county court of our said county of Hamilton, this 8th day
of December, 1920.

“(L. 8.) J. W. Weedin, Clerk of District Court.

“T do hereby certify that this is a true copy of the orig-
inal summons now in my hands for service.

“J. E. Howard, Sheriff of said County,
“By Chas. Weayver.

“Specific performance demanded.

“Tf defendant fail to appear and answer the plaintiff wilt
take judgment for $5,000.00 together with interest thereon
at the rate of 7% from the 8th day of December.

“J. W. Weedin, Clerk of District Court. .
“Returnable Dec. 20, 1920.”



Vor. 109] SEPTEMBER TERM, 1922. 103

Land v. b"h“ri_siéii'éon

Neither the original summons nor a copx ot 1t other than
the above is in the transcript.

The general rule is that if the process is sufficient to in-
form the defendant in what court he must appear, and the
time and place of his appearance, it is sufficiently definite
to give the court jurisdiction, even though the time stated
is incorrect, but, in this instance, defendant was notified
that the suit was in the county court, and the only connec-
tionewith the district court shown in the copy is that the
summons appears to have been signed by the clerk of that
court. A man ignorant of court procedure would be apt
to pay little attention to this. Defendant was summoned
to appear in a court in which no action was pending
against him, and it was sought to amend the summons in
a court in which he had not been notified to appear. If
the defendant had not called the attention of the court to
the nature of the service upon him, and a judgment against
him had been rendered by default upon such a summons,
the judgment would be absolutely void for want of notice.
Phis is the test of jurisdiction. The defect in this case is
not one of form, but one of substance.

As a general rule, a person summoned is not bound to
look further than the summons for information as to the
court in which the action is pending, or the time and place
of his appearance. If neither the original summons nor
the copy served upon the defendant designates the proper
court in which defendant is to appear, and there is no
other paper served to apprise him of the forum, that court.
will not acquire jurisdiction. Fggleston v. Weattawa, 117
[a. 676. This court has been exceedingly liberal in per-
mitting the amendment of pleadings or process. Mistakes
in the date of the return day, or of the answer day, may be
amended, and almost any other irregularity or defect
merely in form.. Barker Co. v. Central West Investment
(0., 75 Neb. 43. But if the summons is void, it is inea-
pable of amendment. Elmen v. Chicago, B. & Q. R. Co.,
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5 Neb. 37; Duluth Brewing & Malting Co. ». Allen, 51
Mont. 89; 32 Cyc. 531.

The brlefs state that the copy served on defendant is
not a true copy of the original summons. We have no
cvidence as to what the original summons contains other
than the certificate of the sheriff, and must presume that
the certificate that the paper served is a true copy, is true
until the fact appears otherwise. The allowance of amend-
ments to process is a matter of discretion, and no abuse
of discretion is shown.

AFFIRMED.

ST. ELIZABETH HOSPITAL, APPELLEE, V. LANCASTER COUNTY
ET AL., APPELLANTS.

FILED OCTOBER 4, 1922. No. 21283.

1. Taxation: ExeMmprioNs: Usge or ProPERTY. Under the constitu-
tional and statutory provisions relating to exemptions from tax-
ation, the use of the property is the test of that right. Const. 1875,
art. IX, sec. 2; Rev. St. 1913, sec. 6301.

HospiraLs. The property of St. Elizabeth Hos-
pital in the city of Lincoln, Nebraska, held exempt from taxation
on the ground that it is used exclusively for religious and chari-
table purposes. :

APPEAL from the district court for Lancaster county:
LEONARD A. FLANSBURG, JUDGE. Affirmed.

Charles E. Matson, Harry R. Ankeny and Max G-
Towle, for appellants.

John J. Ledwith, contra.

Heard before MoRRIsSEY, C. JJ.,, LETTON, RosB, DEAN,
ArLpricH and Day, JJ. '

RoOsE, J.
Is the property of St. Elizabeth Hospital in Lincoln,
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Lancaster county, Nebraska, exempt from taxation? This
is the question presented by the record.

The county board of equalization levied taxes on the hos-
pital property. Upon appeal to the district court the levy
was set aside on the ground of exemption. The county has
appealed.

The constitutional provisions relating to exemptions
from taxation when the levy was made were as follows:

“The property of the state, counties, and municipal cor-
porations, both real and personal, shall be exempt from
taxation, and such other property as may be used ex-
clusively for agricultural and horticultural societies, for
school, religious, cemetery, and charitable purposes, may
be exempted from taxation, but such exemptions shall be
only by general law.” Const. 1875, art. IX, sec. 2.

Property used exclusively for religious and charitable
purposes was also exempted by statute. Rev. St. 1913,
sec. 6301. Under these provisions of the law the use of
the property is the test of the right to exemption.

St. Elizabeth Hospital is situated on South street be-
tween Eleventh and Thirteenth streets in the city of Lin-
coln. Its property consists principally of four acres of
land, a four-story brick building equipped for a hospital,
all valued at approximately $500,000, and a surplus of
840,000 invested in securities. This property represents
the growth of an institution established 30 vears ago with
small donations aggregating $20,000.

The Franciscan Sisters, a religious society, founded the
hospital and hold title to its property. The Sisters of St.
Francis of the Perpetual Adoration have charge of the in-
stitution. The general purpose of the sacred order to
which these Sisters belong is to nurse the sick and take
care of orphans. Twenty-six Sisters engaged in their life
work are caring for the sick at St. Elizabeth Hospital. In
devoting themselves to it they are prompted by the love
of God. They are bound by a vow of poverty. Property
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owned by them is used for the purposes to which they
have dedicated their lives. Beyond food, clothing and
shelter they receive nothing for their services. No indi-
vidual, society or corporation receives any pecuniary
profit from hospital property, funds or earnings. Surplus
and donations are used to enlarge buildings and to im-
prove hospital facilities, equipment and service. The in-
stitution is open alike to charity patients and others with-
out regard to race or religious beliefs. Reasonable com-
pensation is required from those who are able to pay it.
Only a small percentage of those who seek rooms, food
and hospital care, however, can be considered charity
patients, but this does not change the charitable purpose
for which the property as a whole-is used, where no one
receives any pecuniary profit from any source. Part of
the burdens of government in earing for the poor is borne
by the hospital. Charitable gifts and gratuitous services
are contributed to the welfare of society. There are there-
fore reasons for immunity from taxation. The hetter rule,
one sanctioned by precedent, is that the property in con-
troversy is used exclusively for religious and charitable
purposes within the meaning of the constitutional and
statutory provisions relating to exemptions. This is the
view taken by the trial court.
' AFFIRMED.

CBENTRAL UXN1ON CONFERENCE ASSOCIATION OF COLLEGE
VIEW, APPELLEE, V. LANCASTER COUNTY ET AL.,
APPELLANTS.”

FirLep OCTOBEE 4, 1922. No. 21284.

Taxation: EXEMPrioNs: CoLLEGES. Farm and dairy property used by
Union College for school purposes held not subject to taxation with-
in the meaning of the constitutional and statutory provisions re-
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_latmg to exemptlons Const. 1875, art. IX, sec. 2; Rev. St. 1913,
_ sec. 6301.

APPEAL from the district court for Lancaster county:
LBONARD A. FLANSBURG, JUDGE. Affirmed.

Charles E. Matson, Harry R. Ankeny and Maz G.
Towle, for appellants.

John J. Ledwith, contra.

Heard before MorrIssEY, C. J., LETTON, ROSE, DEAN,
ALDRICH and DAy, JJ.

Rosg, J.

The right of plaintiff to exemption from taxation is the
question presented by the record in this case.

Plaintiff, the Central Union Conference Association,
is an organization of Seventh Day Adventists and is en-
gaged in religious and school work. Union College, situ-
ated in the village of College View, Lancaster county, Ne-
braska, is part of the association and is a corporation
holding title to the college grounds, buildings, equipment,
farm lands and dairy property used in connection with
the educational institution. The county board of equal-
ization subjected the farm lands and dairy property to
taxation. Upon appeal to the district court the levy was
set aside on the ground that the assessed property was
used exclusively for school and educational purposes. The
county has appealed.

The constitutional provisions relating to exemptions
from taxation when the levy was made are as follows:

“The property of the state, counties, and municipal
corporations, both real and personal, shall be exempt from
taxation, and such other property as may be used exclu-
sively for agricultural and horticultural societies, for
school, religious, cemetery, and charitable purposes, may
be exempted from taxation, but such exemptions shall be
only by general law.” Const 1875 art. IX, sec. 2.

Property used exclusively for schools was exempted by
statute. Rev. St. 1913, sec. 6301. Under these provisions
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of the law the use of the property is the test of exemption.

It is argued that the farm and the dairy are not used
exclusively for school or educational purposes and that
therefore the property assessed is not exempt from tax-
ation. Agriculture and dairying are subjects of instruc-
tion at Union College. The milch cows are fed on products
of the farm. The dairy, if considered by itself, seems to
be a source of profit. On this premise the argument
against exemption is principally based. The farm and
the dairy are forms of property used in carrying out a
purpose of the school and are as useful for educational
purposes as the equipment in class rooms. Some of the
products from the dairy are used in other departments.
The proceeds from the sale of milk and cream go into the
general treasury of Union College from .which all dis-
bursements are made. Products of the dairy, therefore,
inure to the benefit of the school as a whole and any profit
therefrom is a mere incident of the general purpose for
which school property is used. Outside of school pur-
poses no one receives any pecuniary profit from the use
to which the farm and dairy property is put. The better
rule, one sanctioned by precedent, is that the property in
controversy is used exclusively for school purposes within
the meaning of the constitutional and statutory provisions
relating to exemptions. This is the view taken by the
trial court.

AFFIRMED.

GrOorRGP 0. MEYER, APPELLEE, V. SUPREME LoDk, KNIGHTS
OF PYTHIAS, APPELLANT.

FLEDp OcTOBER 4, 1922. No. 22706.

Affirmance. The record examined, and held the questions inv;lved
here are the same as those which were presented at the former
hearing in the same case. Meyer v. Bupreme Lodge, K. of P., 104
Neb. 505; on rehearing, p. 511. We adhere to our former decision.

APPEAL from the distfict court for Otoe county: JAMES
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1. BEGLEY, JUDGE. Affirmed.
W. J. Connell and S. H. Esarey, for appellant.
D. W. Livingston, contia.

Heard before Morrissey, C. J., LerroN, RosE, DEAN,
ArLprICH, DAY and FLANSBURG, J.J.

DEAN, J.

This case has been twice tried in the district court and
twice appealed. 1n the first trial a jury was waived and
the defendant society obtained a judgment. On appeal
by plaintiff the judgment was reversed. Meyer v. Supreme
Lodge, K. of P., 104 Neb. 505. Subsequently the defend-
ant society filed a motion for rehearing. An argument
on the motion was allowed, the rehearing was denied and
the former decision adhered to. Meyer v. Supreme Lodge,
K. of P., 104 Neb. 511. Plaintiff prevailed at the second
trial, and defendant appealed.

To retain the exercise of governmental authority in the
hands of the people is the modern trend. Extended argu-
ment is not needed to establish this fact. Witness the
election of United States senators by direct vote; the di-
rect primary; and the initiative and referendum. Frater-
nal societies are no exception to the rule.

As noted in the former opinion, the defendant society
was reincorporated under an act of congress whicl pro-
vides: “That said corporation shall have a constitution,
and shall have power to amend the same at pleasure:
Provided, that such constitution or amendments thereof do
not conflict with the laws of the United States or of any
state.” 28 U. 8. St. at Large, ch. 119, sec. 4, p. 96.

In view of the language of the act in question, it fol-
lows that a fraternal society doing business in this state
must conform to the law of this state on that subjeet. In
the opinion on the motion for rehearing in the present case
we said: “Will it be contended that a society so chartered
may with impunity violate the settled policy of a state
as declared by its court in the construction of its laws?”
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The questions involved here are the same as those which
were presented at the former hearing in the same case.
Meyer v. Supreme Lodge, K. of P., 104 Neb. 505; on re-
hearing, p. 511. We adhere to our former decision. The
judgment is

" AFFIRMED.

LETTON, J., dissenting.

Being satisfied that the former decision was wrong, that
defendant had a representative form of government and
had power to change its rates; that the changes made were
reasonable, and that this court should have given full faith
and credit to the decisions of the féderal courts applying
to this federal corporation, I adhere to the views expressed
in my dissenting opinion when the case was here before,
reported in 104 Neb. 515, and must again dissent from the
opinion of the majority.

FLANSBURG, J., also dissents.

[LINA EISER, APPELLEE, V. SUPREME LODGE, KNIGHTS OF
I’YTHIAS, APPELLA ™M™,

FiLep OctoBer 4, 1922. No. 22707.

APPEAL from the district court for Otoe county: James
T. BEGLEY, JUDGE. A ffirmed.

W. J. Conncll and 8. H. Esarey, for appellant.
D. W. Livingston, contra.

Heard before Morrissey, C. .J., LETTON, ROSE, DEAN,
ALDRICH, DAY and FLANSBURG, JJ.

DEeAN, J.

This suit was brought in the district court for Otoe
county to recover $2,000 as beneficiary of a fraternal in-
surance policy issued to her father by the defendant so-
ciety. Plaintiff obtained judgment, and defendant has
hrought the case liere for review. S

It was agreed by the parties that the questions here are
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the same as those presented in Meyer v. Supreme Lodge,
K. of P., ante, p. 108. Both cases are controlled by our
decision in the casc of Meyer v. Supreme Lodge, K. of P,
104 Neb. 505 ; on rehearing, p. 511. The judgment of the
trial court is therefore
: ’ AFFIRMED.

LETTON, J., dissenting.

I dissent for the same reasons expressed in dissenting
opinion in the case of Meyer v. Supreme Lodge, K. of P.,
ante, p. 108.

FLANSBURG, -J., also dissents.

STATE, EX REL. CrTY oF O’NEILL, APPELLEE, V. ROBERT E.
GALLAGHER, TREASURER, APPELLANT.

FrLeEp OCTOBER 4, 1922. No. 22670.

Highways: Roap Fuxp: DISTRIBUTION, The rule announced in City
of Falls City v. Richardson County, 99 Neb. 663, and cases cited
therein, held to control the question presented by respondent’s ap-
peal, and to sustain the judgment of the district court in this case.

APPEAL from the district court for Holt county : ROBERT
R. DicKsoN, JUDGE. Affirmed.

Chapman & Gallagher, for appellant.
W. J. Hammond, contra.

Heard before MORRISSEY, C. J., ALDRICH, DAY, LETTON,
RosE and FLANSBURG, JdJ.

Day, J.

By this action, the relator, the city of O’Neill, prays for
a writ of mandamus against Robert E. Gallagher, county
treasurer of the county of Holt, the respondent, to compel
him to turn over to the relator one-half of all moneys in
his hands collected under the levy for the road tax for
the years 1920 and 1921, on property within the corporate
limits of relator city, and also to require him in the future
to turn over to relator one-half of all moneys which may
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hereafter be collected from said source. A demurrer to
the petition was filed by the respondent, which was over-
ruled, and respondent electing to stand on his demurrer,
the court entered judgment in favor of the relator granting
the relief prayed. Irom this judgment respondent ap-
peals.

The allegations of the petition are in substance as fol-
lows: That relator is a city of the second class situate
within the county of Holt; that said county is under town-
ship organization; that respondent is the duly elected,
qualified, and acting county treasurer of said county, and
as such collected all taxes levied by the county upon all
property within the corporate limits of relator city; that
in the years 1920 and 1921 the said county, through its
proper officers, levied a road tax on all property situate
within the corporate limits of relator city subject to said
tax; that the respondent as such treasurer has collected
a Jarge sum of money, the exact amount being unknown to
relator, under such road tax upon property within the
corporate limits of relator city, and now has the same in
his possession; that relator has made demand for same,
which has been refused ; that the relator is entitled to have
turned over to it one-balf of said money so collected by
the respondent, and also to have turned over to it one-half
of such sums as may in the future be collected by the
respondent under such tax levy for said years upon the
property within the corporate limits of relator city.

A disposition of the question here involved does not re-
yuire an extended discussion. The case of City of Falls
City v. Richardson County, 99 Neb. 663, in its essential
features, involved the same question now before us, and
it was determined that the plaintiff was entitled to re-
cover.,

We are mindful of the fact that the case cited was deal-
ing with a situation which arose prior to the amendment
of section 2920, Rev. St. 1913, by chapter 53, Laws 1915,
now section 2630, Comp. St. 1922, which is relied upon by
the relator. but the amendment does not militate against
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the effect of the decision as an authority in this case.

We think it sufficient to say that our holdings in City
of Albion v. Boone County, 94 Neb. 494, and City of Falls
Clity v. Richardson County, 99 Neb. 663, are decisive of the
case at bar, and fully sustain the judgment of the district
court.

AFFIRMED.

StaTR, EX REL. CITY OF O’NEILL, APPELLEE, V. JAMES J.
KELLY ET AL., APPELLANTS.

F1LED OCTORER 4, 1922. No. 22679.

Highways: Roap Funp: DistriBuTION. Cities of the second class are
road districts within the meaning of section 2795, Comp. St. 1922,
and as such are entitled to have expended within their corporate
limits for the purposes prescribed in the statute one-half of all
moneys arising from township road taxes upon property situate
within their corporate limits.

APPEAL from the district court for Holt county : ROBERT
R. DICKSON, JUDGE. Affirmed.

J. A. Donohoe, for appellants.
W. J. Hemmond, contra.

Heard before MORRISSEY, C. J., ALDRICH, LETTON, ROSE,
DAY, and FLANSBURG, JJ.

DAy, d.

This is a mandamus action brought by the city of
O’Neill, relator, against James J. Kelly et al., constituting
the members of the town board of the town of Grattan,
respondents, to require them to expend for the purposes
provided by statute within the corporate limits of relator
city one-half of all moneys collected for road purposes for
the year 1920 on property situate within the corporate
limits of said city. The trial resulted in a judgment in
favor of the relator, from which respondents appeal.

The record shows that the county of Holt is under town-
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ship organization ; that the town of Grattan is one of the
duly organized towns within said county; that the re-
spondents constitute the town board of the town of Grat-
tan; that the city of O’Neill is a duly incorporated city of
the second class, and lies wholly within the corporate
limits of the town of Grattan. It further appears that
in the year 1920 the electors of the town of Grattan at an
annual meeting voted to levy a tax for road purposes upon
all taxable property situate within the limits of said
town; that the action of the electors was certified to the
board of supervisors of the county, and a levy was made
by said board in accordance with the resolution adopted
by the eclectors at their annual town meeting; that the
taxes were duly levied and collected on property situate
within the corporate limits of relator city; that the relator
has demanded of the respondents that they expend for the
purposes prescribed by statute within the corporate limits
of relator city one-half of all taxes collected under such
levy on property within the corporate limits of said city,
but respondents have refused to do so. It further appears
that the taxes paid for said purpose on property within
the corporate limits of relator city constitute four-fifths
of all the moneys received under such levy; and that no
part of said moneys has been expended by respondents
within the corporate limits of relator city.

By way of defense the respondents claim that the re-
lator city is not a road district within the meaning of the
law, and is, therefore, not entitled to have expended with-
in its corporate limits any part of the taxes collected ; and
that they have no jurisdiction or authority to enter upon
the streets, alleys or public grounds to make repairs or
improvements thereon.

The question here presented calls for a construction of
section 2795, Comp. St. 1922. Without setting out at
length this section of the statute, the parts thereof appli-
cable to the present case provide in substance that in
counties under township organization the township road
tax shall be paid in cash; that all moneys paid into the
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town treasury from the several road districts in discharge
of the road tax, and all moneys paid into the treasury in-
discharge of labor tax, shall constitute a town road fund
which shall be at the disposal of the town board, and shall
be used by the road overseers under the general direction
of the township board for the benefit of the road districts
of the town; “provided one-half of all moneys paid into
the town treasury from the several road districts in dis-
charge of road and labor taxes shall constitute a district
road fund and shall be expended by the town board in
the road district from which it was collected, for the fol-
lowing purposes: First. For the construction and repair
of bridges and culverts. ¥ * * Second. For payment of
wages of overseers, and for such tools for the use of the
overseers as the township board may deem necessary.
Third. For work and repair on roads.”

The first question presented is whether the relator city
is a road district within the meaning of section 2795,
Comp. St. 1922. We think this question must be answered
in the affirmative upon the authority of our prior decisions.
Tn Libby v. State, 59 Neb. 264, the court had before it for
construction section 76 of the road law (Comp. St. 1899,
ch. 78): That section provided in substance that one-
half of all of the moneys paid into the county treasury
from the several road districts in discharge of the road
tax constituted a county road fund which was at the dis-
posal of the county commissioners; the other half of the
moneys paid from the several road districts was to be ex-
pended by the county commissioners in the road district
from which it was collected for purposes prescribed in
the statute. It was held that incorporated municipalities
are road districts, and as such, except as otherwise pro-
vided, are entitled to one-half of the moneys arising from
the road tax levied by the county commissioners upon the
property situate within their limits. A similar question
was again before the court in City of Chadron v. Dawes
County, 82 Neb. 614, and it was held that cities of the
sceond class are road districts. The language with re-
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spect to the division of the taxes collected among the road
districts in the section of the statute the court was con-
sidering in the two cases above cited, and the section now
under consideration, is substantially the same. We there-
fore hold that cities of the second class are road districts
within the meaning of section 2795, Comp. St. 1922, and
a8 such are entitled to have expended within their cor-
porate limits for the purposes prescribed in the statute
one-half of all moneys arising from township road taxes
upon property situate within their corporate limits.

‘The objection by the respondents that they have no
jurisdiction or right to enter upon the streets of the rela-
tor and do work thereon is, as applied to the present case,
more theoretical than real. Here the relator is not only
making no objection, but on the contrary is in court to
compel the respondents to enter upon their streets and
expend its proportion of the fund in the manner provided
by the statute.

No substantial reason appearing in the record why the
respondents should not comply with the language of the
statute, the judgment of the district court is

AFFIRMED.

IN RE ESTATE OF SAMUBL S. GRIFFIN.
S. HENRY GRIFFIN, APPELLEE, V. ESTATE oF SAMURL N.
GRIFFIN ET AL., APPELLANTS.

FrLep OcroBEr 20, 1922. No. 22048.

1. Evidence: ApMrssioNs oF DECEDENT. Admissions of a decedent
may be received against his personal representatives to show the
contractual liabilities of decedent, and, in a proper case, may
be sufficient to establish a contractual liability on the part of the
decedent.

2. B8tatute of Frauds: ORAL CONTRACT. An oral contract is not void
under the statute of frauds merely because it does not specifically
provide that it is to be performed within a year; the statute
applies only where by the terms of the contract it is not to be
performed within the year.
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“An agreement which has been performed is not within
the statute of frauds.” Milner v. Harris, 1 Neb. (Unof.) 584.

APPEAL from the district court for Lancaster county:
FrEDERICK E. SHEPHERD, JUDGE. Affirmed.

McCarty & Hager, for appellants.
Charles E. M atson and G. H. Risser, contra.

Heard before MORRISSEY, C. J., LETTON, ROSE, DAY and
FLANSBURG, JJ.

" MORRISSEY, C. J.

This suit involves a claim filed by S. Henry Griffin
against the estate of his father, Samuel 8. Griffin. For
many years prior to the decease of the father, plaintiff oc-
cupied, as a tenant, a farm owned by the father. It is al-
leged that during the tenancy plaintiff constructed build-
ings and made general improvements, which are specified
in the petition, upon the land under an oral agreement
with the deceased that whenever plaintiff vacated the
premises he should be paid the value of the improvements.
From a verdict and judgment in favor of plaintiff the ob-
jectors have appealed.

Taking up the assignments in the order of their im-
portance, we will first consider whether the evidence ad-
duced was sufficient to warrant the trial court in submit-
ting to the jury the question whether the contract pleaded
had been made. To support plaintiff’s claim as to the
making of the contract, plaintiff offered his brother as a
witness, who testified to a number of conversations had
with the deceased in which the deceased told the witness
that he had told plaintiff to erect the buildings, make the
improvements, and that he (deceased) would pay “what
they would be worth whenever he (plaintiff) moved off.”
1t is claimed by appellants that these admissions are in-
sufficient to show any agreement was entered into between
decedent and plaintiff; that they were admissible only as
déclarations against interest, or as corroborative of other
‘evidence of the contract.
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The general rule seems to be otherwise. *“Admissions
of a decedent may also be received against his personal
representatives to show the contractual or other surviving
liabilities of the decedent to others, or to affect his repre-
sentatives in suits on claims due to the estate, unless they
are too remote to possess any probative value,” 22 C. J.
363, sec. 430.

In Jamison v. Jamison, 113 Ia. 720y the supreme court
of Jowa said: “In an action on contract by a father to
convey or devise land to a son, an instruction that the
jury might consider any admissions of the father in his
lifetime as to any contract with the son, in deciding
whether there was any such contract, was proper.”

Hialey v. Hicley’s Estate, 157 Mich. 45, was a suit where-
in plaintiff sought to recover from the estate of his father
tor services rendered after the son had reached his ma-
jority. The court said: “No witness testified to any in-
terview between claimant and his father which could be
called an agreement in relation to the subject, and claim-
ant’s counsel rely upon certain evidence, which they say
justifies an inference that there was a mutual understand-
ing that claimant was to receive pay for his work at going
wages. An express contract is essential to overcome the
presumption that a son who continues to live with his
parent is not entitled to compensation for his services:
i. ¢., the law will not imply a contract from the mere rendi-
tion of services in such a case, it being presumed that they
are members of one family contributing to the common
support. Such a contract may be proved, however, by the
admission of the party to be charged.”

In principle the holding applies to the instant case. It
is true that such admissions are not always conclusive, but
the weight to be given to them is for the jury. When con-
sidered with all the other facts and circumstances in cvi-
dence, we cannot say that there is not sufficient evidence
to support the verdict.

It is urged that the contract, if made, was void under
the statute of frands; because it was not to be performed
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wihin a year from the making thereof; becausc not evi-
denced by any writing; and because no part of the pur-
chase money was paid. As to the first objection, it is suf-
ficient to say that there was nothing in the contract to
prevent its performance within the year. The rule seems
to be: ‘

“In order to bring a contract within the infre annuwm
clause, it must appear affirmatively that it is not to be
performed within the year, and it has been said that the
purpose of the statute is to provide only for a case in
which there cannot be an actionable breach within the
specified time. So it is the generally accepted rule that
to bring a contract within its operation there must be an
express and specific agreement not to be performed within
the space of a year; if the thing may be performed within
the year, it is not within the statute, a restricted construc-
tion being given to the statute on account of the negative
form of the provision. A contract is not brought within
the statute by the fact that the full performance within a
year is highly improbable, nor by the fact that the parties
may not have expected that the contract would be per-
formed within the year. This is said to be true if there
is a possibility of its being performed within a year, and
there is no stipulation that it shall not be so performed.
If an agreement is capable of being performed within a
year, it is not within the statute, although it be not actu-
ally performed till after that period, and after the expira-
tion of the year it still remains binding.” 25 R. C. L. 454,
sec. 29.

As to the remaining assignments based upon the statute,
it is sufficient to say that the contract was fully performed,
and, as said by this court in Milner v. Harris, 1 (Neb.)
(Unof.) 584: “An agreement which has been performed
ig not within the statute of frauds.”

There is a further claim as to the statute of limitations,
but the evidence does not support appellants as to this.
There is also objection made to the proof as to values. An
examination of the entire rccord, however, discloses that
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the witnesses who testified were sufficiently qualified. The

jury were correctly instructed by the trial judge, the

record is free from error, and the judgment is
AFFIRMED.

1ERTRUDE PENHANSKY, APPELLEE, V. DRAKE REALTY CON-
STRUCTION COMPANY, APPELLANT.

Fep OctoBer 20, 1922. No. 22116.

1. Witnesses: IMPEACHMENT. Where one has been misled or en-
trapped into calling a witness by reason of such witness, previous
to the trial, having made statements to the party, or his counsel,
favorable to the party’s contention, and at variance with the testi-
mony given at the trial, and the party believed and relied upon
such statements in calling the witness, and is surprised by the
testimony on a material point, he may, in the discretion of the
court, be permitted to show the contradictory statements made
before the trial.

2. Trial: INsTRUCTIONS: HARMLESS ERROR. A statement of the is-
sues in an instruction, which is not precisely correct, may not
always be prejudicial and require a reversal of the judgment.

: CoNSISTENCY. A cautionary and informative
instruction with respect to expert witnesses and a general instruc-
tion that the jury are sole judges of the credibility of witnesses
and may consider their relationship to the parties, their bias, or
prejudice, if any has been shown, etc., are not inconsistent with
each other.

The instruction set forth in the opinion hcld
not to disparage the testimony of expert witnesses.

6. Jury: EXAMINATION. It s not improper to ascertain at the be-
ginning of the trial and while the jury are being impaneled
whether an insurance company is interested in the defense of an
action for personal injuries, and whether any agent or officer of
such corporation is upon the panel, so that the right of challenge
may be understandingly exercised.

6. The rule as to contradiction of one’s own witness announced in
Blackwell v. Wright, 27 Neb. 269, Masourides v. State, 86 Neb.
105, and Merkouras v. Chicago, B. & Q. R. Co., 101 Neb. 717,
is set aside.
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APPEAL from the district court for Douglas county:
L. B. Day, Jupnce. Affirmed.

Kelso A. Morgan and Livingston & Whitmore, for ap-
pellant.

McKenzic, Cox, Burton & Harris, contra.

Heard before Morrissey, C. J., LETTON, DAY and AL-
DRICH, JJ., REDICK and SHEPHERD, District Judges.

‘LETTON, J.

As plaintiff, accompanied by another woman, was en-
deavoring to cross Twenty-fourth avenue near the inter-
section of Harney street in Omaha, a heavy motor truck
belonging to defendant, and driven by one of its employees,
came rapidly eastward on Harney street and turned svuwn
into Twenty-fourth avenue. According to the testimony
on behalf of plaintiff, they were about to cross the street
to the Wise Memorial Hospital, which stood almost di-
rectly to the westward on the opposite corner; they stepped
to the pavement and proceeded about four or five feet,
when, becoming alarmed at the rapid approach of the
truck, the two women turned, attempted to reach the side-
walk again, and were struck by the truck, at or about the
curb line, and both were knocked down and injured. Three
wheels of the truck mounted the curb before it stopped,
and the left rear fender struck and knocked part of the
bark off a tree which stood in the parking space between
the sidewalk and the curb, about 36 feet to the south of
the intersection. '

The testimony on behalf of defendant is practically to
the same effect, except that the witnesses say that the two
women had nearly reached the center of the street going
west, and that the driver of the truck was endeavoring
to pass behind them, when they ran back to the east curb,
fell, and were struck. This conflict in the evidence really
furnishes the only material issue of fact in the case, and
having been resolved by the jury, upon conflicting evidence,
in favor of the contention of plaintiff, we must accept her
version of the facts.

A number of assignments of error are made, some of
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them very general in their nature. Those which we deem
necessary to the proper disposition of the case may. be
summarized as follows: That the verdict is excessive; that
the court erred in permitting a witness to testify that the
driver of the truck, who had been called as a witness for
plaintiff, had made contradictory statements to those to
which he testified at the trial; error in instructions; and .
error in this, that plaintiff’s attorney during the trial, in
the presence of the jury, stated that the defendant’s lia-
bility was carried by an insurance company, and ques-
tioned defendant’s attorney as to whether such was not
the fact, much to the prejudice of the defendant.

The first proposition of law relied upon by defendant is
that a party may not contradict the testimony of his own
witness by showing that the witness has, at another time
and place, made statements contrary to the testimony:
given. DPlaintiff was surprised and misled by the testi--
mony of the driver of the truck, who was called by her,
as to a very material fact. She was permitted to show by
another witness that the driver had made directly contra-
dictory statements to plaintiff’s counsel, as to this, shortly
before the trial. If we adhere to our former decisions on
this point this would constitute error, though, considering
all the evidence in the case, we think it would not have
been prejudicial. But we are now convinced that the
reasons for the rule are not sound. Where one has been
misled or entrapped into calling a witness by reason of
such witness, previous to the trial, having made state-
ments to the party, or his counsel, favorable to the party’s
contention, and at variance with the testimony given at
the trial, and the party believed and relied upon such
statements in calling the witness, and is surprised by the
testimony on a material point, he may, in the discretion
of the court, be permitted to show the contradictory state-
ments made before the trial. The proper limits of this .
opinion will not permit a statement of the arguments pro
and con. They have often been stated since the opinion
of Lord Denman in Wright v. Beckett, 1 Moody & Rob.
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(Eng.) 414. In the last edition (1914) of Jones, Commen-
taries on Evidence, vol. 5, p. 241, it is said that the state-
ment in 1 Greenleaf, Evidence, sec. 444, of the view now
expressed, “is in accord with the weight of authority to-
day founded both on statutes and the later decisions.”
Cases from 24 states are cited in support of this text. This
more modern view is becoming increasingly adopted. The
rule has been statutory in England since 1854, and has
_been changed in a few of the states in this country by
_ statute. In an exhaustive examination of this rule, both
historically and according to the reasons given for it in
the cases made by Mr. Wigmore (2 Wigmore, Evidence.
sec. 896 et seq.), it is very clearly demonstrated that the
rule has no sound foundation in reason. Other caies are
cited in the same sections of 5 Wigmore on Ev.dence.
There is an interesting article on the topic in 11 Am. Law
Rev. 261, where it is clearly shown that the reasons usu-
ally.given are unsound, and that the rule is a mischievous
one and cannot promote justice, while in many cases it
might promote injustice. It is said in this connection that,
if a witness “betrays the party who calls him, and falsifies
in every statement which he makes, the opposite party
will, of course, accept the treason, say nothing of im-
peachment, and leave the jury no alternative but to find an
unjust verdict, upon evidence which both the parties know
to be the rankest perjury. * * * Nobody can profit by the
rule but the witness and the antagonist of the party who
calls him, and they only by the defeat of the ends of jus-
tice. They may combine and defraud. In truth, the rule
is a standing temptation to an wunscrupulous party to
tamper with his adversary’s witness.”

The new constitutional provisions (Const. art. V, sec.
25) expressly conferring upon the court the power to
change rules of practice ‘“not in conflict with laws govern-
ing such matters” (which we construe in this connection
to mean “statutes governing such matters’”), the rule as
to the contradiction of witnesses stated in Blackwell ».
Wiight, 27 Neb. 269, Masourides v. State, 86 Neb. 105,
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and Merkowras v. Chicago, B. & Q. R. Co., 101 Neb. 717,
is set aside and the foregoing adopted. There is practi-
cally unanimity of opinion that one may not impeach his
own witness by character evidence, and we still adhere
io this rule. i

Complaint is made that the court, in an instruction,
submitted to the jury an issue not warranted by the plead-
ings or the evidence. This complaint is based upon the
fact that, while the petition alleged plaintiff had sustained
a severe nervous shock, and that the shock had caused a
severe and permanent injury to her cyesight, instruction
No. 1, stating the issues, told the jury that “plaintiff com-
plains particularly of injury to her head, ribs and other
injuries, together with a severe nervous shock, and alleged
these injuries are permanent.” It will be seen that the
allegation of the petition in this respect was not stated
with precision, but a consideration of the whole record dis-
closes that the jury could not have possibly been misled.
The real issues were whether the defendant was liable for
the accident, and the extent of plaintiff’s injuries, and this
the jury had to determine from the evidence. We think
this slight error was not prejudicial.

Several medical men were examined as expert witnesses.
The jury were instructed as follows:

“Certain witnesses have been called who testified as
expert witnesses. You are not bound to take the state-
ments of experts as binding upon you, but only to aid
you in coming to a proper conclusion. Their testimony
being received as that of persons who are learned by rea-
son of extra investigation and study along lines not of
general knowledge, and the conclusion of such persons be-
ing of value. You may adopt, or not, their conclusions
according to your own best judgment, giving in cach in-
stance such weight as you think should be given under all
the facts and circumstances of the case.”

They were also given the usual instruction to the effect.
that the jury are the sole judges of the credibility of the
witnesses and may consider their rvelationghip to the
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parties, bias or prejudice, ¢t cetera. It is now urged that
these -instructions were ambiguous and in total conflict
with one another. We are not of this opinion. It was en-
tirely proper that the jury should consider the interest
of the expert witnesses in the result of the suit, their re-
lationship to the parties, their apparent fairness, or bias, if
any of these conditions had been shown, and all the other
evidence, facts and circumstances proved tending to cor-
roborate or contradict such witnesses. Experts are as
much subject to these human imperfections as other
witnesses.

It is also complained that the instruction as to experts
improperly singled out the testimony of these particular
witnesses; that their testimony was disparaged by this
instruction; and several cases are cited in which judg-
ments were reversed because the juries were instructed
that “expert evidence is of the very lowest order, and of
the most unsatisfactory character,” or other like digparag-
ing remarks. This instruction given is merely informative
and cautionary. It explains to the jury for what reason
the conclusions or opinions of experts are received, and
points out the distinction between the testimony of such
witnesses and other witnesses whose testimony is received
only as to facts, and not as to opinions or conclusions. 2
Jones, Commentaries on Evidence, secs. 391, 392; Olson v.
Manistique, 110 Mich. 656; Commoniwealth v. Shults, 221
Pa. 8t. 466.

The next complaint is that the verdict, which was for
$5,000, is excessive. Plaintiff was in bed at the hospital
continuously for 18 days. She had severe bruises upon
her head; one rib was fractured:; she suffered a severe
nervous shock and was afflicted with dizziness and pains
in her head continuously until the time of the trial. She
complained of chilly sensations, and light seemed to affect
her. The accident happened in August. She was com-
pelled to return to the hospital in October. At that time
she was verv nervous, partly hvsterical, suffered from
severe headaches and chilly spells. A specialist in nervous
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and mental diseases, who testified on behalf of the defend-
ant, examined her about two weeks before the trial, and
found pain in the region of the ribs on the left side; that
there had been an injury to the front of her hecad above
the eye; and he found her suffering from traumatic neu-
rasthenia, which resulted from the accident. He testified
that she should have suitable treatment in a hospital with
proper baths, massage, nourishing diet, nerve tonics, and
the removal of all worry and distress, and should have ab-
solute rest, and estimated the cost of this and medical at-
tendance at from $50 to $100 a week.

Another witness, who testified that he qualified as a
physician and then developed into an eye specialist, testi-
fied that he examined the plaintiff’s eyes, and the only
trouble he found was that she was far-sighted; that this
would have a tendency to cause head-aches; that another
disturbance or shock might aggravate the condition al-
ready there; and that, if she had recovered from the shock
incident to the accident, proper glasses would correct the
condition, but he did not testify that she had so recovered.

The conclusion we draw from all the testimony with
regard to the plaintiff’s condition is that at the time of
the trial she was still suffering from trauwmatic neuras-
thenia, and that the shock still affected her vision. She
had recovered almost entirely from the bruises, contusions
and fractured rib. In all probability by the aid of properly
adjusted glasses her sight will become normal, and this
will no doubt operate to relieve some of the headaches
from which she suffers. It is impossible to tell from the
evidence how long the dizziness will persist, or the other
subjective symptoms, or when the neurasthenia will cease.

It is complained that the verdict is excessive. While
we deem the verdict somewhat liberal, _considering the
pain and shock, the suffering in plalntlﬁ”s head, the care
and expense of tul ther treatment in a hospital which will
be required for a complete recovery, according to defend-
. ant’s own witnesses, the verdict is not so excessive ag to
justify the court in reducing it or setting it aside. The
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trial judge deemed it not out of proportion to the injuries
sustained, and he had the advantage of seeing the plain-
tiff and observing her condition.

As to the complaint that plaintiff’s counsel was guilty
of prejudicial misconduct in trying to ascertain whether
an ingurance company was interested in the case, human
nature is such that, if an agent or representative of a lia-
bility insurance company were a member of the jury, and
such a corporation were interested in the case, he might
have such a bias that it would influence his verdict. It
is not erroneous to permit an inquiry of this character to
be made. Egner v. Curtis, Towle & Paine Co., 96 Neb. 18.
The affidavit used upon the motion for a new trial does not
clearly and definitely show that the incident complained
of did not occur during the impaneling of the jury. Also,
it may be doubted whether the knowledge or suspicion
that in many cases of this nature the defense is conducted
by an insurance company is so foreign to the mind of
jurors as appears to be thought.

To sum up, while we doubt the permanency of plaintiff’s
injuries, we think the verdict not unreasonable or exces-
sive under all the facts. '

AFFIRMED.

W. R. PAGE, APPELLEB, V. NATIONAL AUTOMOBILE INSUE-
1 ANCE COMPANY OF LINCOLN, APPELLANT.

Frep OcroBer 20, 1922. No. 22103.

insurance: Liapirry. Evidence held insufficient to sustain a judg-
ment in favor of plaintiff in an action to recover from a fire in-
surance company damages for failure to act within a reasonable
“timie on an a.pplxcatlon for insurance.

ArpeAL from the district court for Stanton county:
ANSON A. WELCH, JUDGE. Reversed and dismissed.

Richard F. Stout, for appellant.
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George A. Bberly, contra.

Heard before MoRRISSEY, C. J., LETTON, ROSE, ALDRICH,
DAY and FLANSBURG, JJ. '

RoOSE, J.

This is an action to recover 1,500 in damages for negli-
gence. The wrongs charged are failure of defendant to
exercise proper care in preparing an application for fire
insurance in the sum of $1,500 on a Republic automobile
truck valued at $1,625 and negligence in failing to act on
the application within a reasonable time. Plaintiff bought
the truck August 14, 1919, and kept it at Stanton, Ne-
braska, where he resided. Defendant is a corporation en-
gaged in writing automobile insurance at Lincoln, Ne-
braska, with a soliciting agent named W. J. Fechner at
Stanton. On a form furnished by defendant with blanks
partially filled by IFechner, plaintiff signed the applica-
tion for a year’s insurance November 11, 1919, Fechner
reading questions and inserting plaintiff’s answers. Plain-
tiff had forgotten the motor number and promised to fur-
nish it, but did nothing further until November 18, 1919,
when he gave Fechner the omitted number and a cheek for
$13.50 to pay the premium.  The motor number was then
inserted in the application. Fechner cashed the check, re-
tained a commission of $3.50 and mailed the application
with a draft for $10 to defendant at Lincoln November 18,
1919. Both wére received November 19, 1919, and the
same day the draft was deposited in a bank to the eredit
of defendant. No policy was ever issued. Under date of
November 28, 1919, defendant wrote its agent, Fechner, as
follows : )

“In reviewing the above application we note that you
failed to advise us the date the Republic truck was pur-
chased. Kindly let us have this information by return
mail and we will issue the policy immediately.”

The information thus requested was never furnished.
The letter was received by Fechner November 29, 1919,
but the truck had been destroved by fire earlier in the day.
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The facts narrated appear in the record without contra-
diction.

In the petition it is pleaded in substance, among other
things, in connection with the facts charged, that the
policy would have been issued and delivered before the
fire except for the negligence of defendant.

In an answer to the petition defendant denied negligence
on its part; set out the application; pleaded the failure of
plaintiff to furnish information necessary to the writing of
the fire insurance for which he applied ; alleged defendant
acted within a reasonable time in the regular course of
business ; denied liability for plaintiff’s loss and offered to
return the premium.

At the close of the testimony each party requested a
peremptory instruction. In this situation the trial court
excused the jury, found the issues in favor of plaintiff and
rendered judgment in his favor for his loss, amounting with
interest to $1,638.87. Defendant has appealed.

For the purposes of review plaintiff’s case may be stated
briefly as follows: The fire insurance business is affected
with a public interest. The insurer was charged with the
duty of exercising proper care in preparing the applica-
_ tion and of acting thereon within a reasonable time. Plain-
tiff’s truck was insurable and the risk was desirable from
the standpoint of an underwriter. The application con-
tained all the data necessary to the issuance of a poliey.
The omitting of the date when the truck was purchased
was attributable to defendant’s agent who asked questions
and wrote the answers. Plaintiff paid and defendant ac-
cepted the premium. There are three daily mails between
Stanton and Lincoln. In the exercise of proper diligence in
discharging its duty to plaintiff, defendant could have re-
ceived and examined the application and delivered the
policy in three days. The failure to take any action from
November 19, 1919, when the application was received in
Lincoln, until November 28, 1919, when demand was made
for the-date of purchase, was evidence of negligence. Ex-
cept for the failure of defendant to discharge its duties to
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plaintiff the policy would have been issued hefore the
truck was destroyed by fire. The question of negligénde
was one of fact, under the prineciple announced in Wilken
r. Capital Fire Ins. Co., 99 Neb. 828. The foregoing is'a
mere outline of plaintiff’s view of the law and the facts.
Assuming that the law is as stated by plaintiff and that
the facts pleaded in his petition are sufficient to consti-
tute a cause of action, but not now passing on either:pf
those questions, the review of the record may be nar-
rowed to a single assignment of error—the insufficieney
of the evidence to- sustain the judgment. Was defend-
ant gnilty of actionable negligence? SELRRY
If the fire insurance business is affected with a public
interest to the extent argued by plaintiff, a reasonable
opportunity to negotiate for such business on lawful terms
and to inquire into the facts on which insurance risks are
hased has not been lost. The application for fire insurance
was part of the unsuccessful negotiations for an insurance
contract. In preliminary transactions before the minds of
the applicant and the insurance company meet on definite
terms of insurance, both should contemplate an investiga-
tion resulting in all the information essential to an in-
surable risk and to reputable underwriting, since this is
required by honesty and common sense. In such negoti-
ations good faith on both sides is required. When plaintiff
signed and delivered his application he made it his own
instrument and he thus became chargeable with knowledge
of and respongibility for its contents. It declared in bold
type that the questions therein were to be answered 'in
full. Tt showed on its face that the inquiry for the date of
purchase was unanswered. This was a material fact to be
considered with independent data for the purpose of de-
termining the amount of insurance available to plaintiff
and the nature of the hazard. Fechner was a soliciting
agent without authority to enter into an insurance econ-
tract. On his part there is not even a suspicion of fraud
or deceit. This is not an action on an insurance contract -
into which the parties deliberately entered, but is one
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based on alleged wrongs—want of care in preparing the
application and negligence in failing to act on it prompt-
ly. Considered solely from the standpoint of an action-
able wrong, pending negotiations for a policy never is-
sued, the defective application was plaintif’s document.
It showed that defendant had demanded the omitted date
of purchase. It implied inspection by defendant for the
purposes of the risk, though the soliciting agent had not
read the inquiry for the date of purchase. In an action
based, not on a contract nor on a statutory right, but
solely on negligence, plaintiff is chargeable with the con-
sequence of his own acts in connection with the wrongs
pleaded. On this phase of the case there is no evidence
whatever to sustain a finding in favor of plaintiff.

-iWas the delay in acting on the application evidence of
actionable negligence? The application was received at
Lincoln November 19; 1919, and the new demand for the
date of plaintiff’s purchase of the truck was made Novem-
ber 28, 1919. One of the intervening days was Sunday,
November 23, 1919. At most, therefore, there were eight
working days between the receipt of the application and
the request for further information. There is testimony
that letters could have been exchanged within three days,
making a delay of five days. Whether such a delay is evi-
dence of actionable negligence depends on circumstances. It
the public interest affecting the business of fire insurance
extends to a casce of this kind, plaintiff is on the same foot-
ing as other applicants similarly situated. Defendant was
receiving daily many applications. Ilaintiff was not a
favorite entitled to have his application rejected or granted
immediately without regard to the rights and business of
others. The undisputed testimony is that applications con-
taining all the information demanded are acted on first,
requiring the time necessary to the issuance and delivery
of*policies; that defective applications required further
cxamination and time, and that the application of plaintiff
was acted on in the regular course of business, taking into
consideration all applications.. There is no evidence of
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fraud or bad faith on the part of defendant. It seems clear
that the mere delay under all the circumstances, taking
into consideration the public interest with which the busi-
ness of fire insurance is affected, the rights of other appli-
cants, and the nature of the action, is not sufficient evi-
dence of actionable negligence to sustain a judgment in
tavor of plaintifft. In Wilken v. Capital Fire Ins. Co., 99
Neb. 828, cited by plaintiff, the application contained all
information essential to the assuming of the risk, a mate-
rial differcnce.

The payment and the conditional retention of the pre-
mium do not aid plaintiff’s case. The record contains an
offer to refund the amount paid. By the application plain-
tiff obligated himself as follows:

“I agree that the paying of a premiwm shall not bind the
company unless the application is approved and the policy
issued.”

On these terms the premium was received and tendered
back.

Under the evidence there is no theory on which plaintiff
is entitled to a recovery. The judgment is therefore re-
versed and the action dismissed. '

REVERSED AND DISMISSED.

OTTO BENDA ET AL., APPELLANTS, V. STATE OF NEBRASKA,
APPELLEE,

FrLep OcToBER 20, 1922. No. 22689.

States: LrariLity. Where individual members of a party, engaged
in surveying a public road under the direction of an engineer em-
ployed by the state, enter a private pasture without permission of

* the owner thereof or of the engineer, for the private purpose of
getting water to drink, and negligently shut off the only supply
of water for cattle in the pasture, thus causing them to die of
thirst, the state, as defendant in a judicial proceeding authorized
by the house of representatives, is not liable as a matter of right
and justice for the loss.

APPEAL from the district court for Lancaster county:
WiILLIAM M. MORNING, JUDGE. Affirmed.
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King, Bittuer & Campbell and C. C. Flansburg, for ap-
pellants.

Clarence A. Davis, Attorney General, and Charles 8.
Reed, contra.

Heard before Morrissey, C. .J., LeiToN, RoSE, DEAN,
ALDRICH and DAy, JJ.

Rosg, J.

The claim of plaintiffs consists of six items aggregating
$23,100 for the loss of registered Holstein and Hereford
cattle which perished for want of water in a pasture in
Polk county between July 22, 1919, and July 27, 1919. The.
supply of water for cattle in the pasturc was negligently
shut off by I'red H. Richards and Jesse M. Moore, niem-
bers of a surveying party employed by the state of Ne-
bragka under the direction of Vance W. Marquis, an en-
gineer engaged in making a survey for a public highway.
The claim was presented to the legislature for allowance.,
No appropriation to pay it was nade, but the house of rep-
resentatives by resolution adopted March 2, 1921, permit-
ted plaintiffs to comnence a proceeding in the district court
for Lancaster county “for the purpose of ascertaining, de-
termining and obtaining an adjudication of their respective
claims and the liability of the state of Nebraska for the
payment thereof.” Plaintiffs acted under the resolution
and filed a petition. The facts pleaded therein were con-
ceded by the state for the purposes of the hearing and the
district court disallowed the claim. . Plaintiffs have ap-
pealed. o

Plaintiffs concede there is no legal liability on the part
of the state to pay for their loss, but they invoke the statu-
tory doctrine of “justice and right” to procure the allow-
ance of their claim. They state their position in the fol-
lowing language: "

“A suit against the state by permission of the legislature
is not a suit at law, but a special proceeding; and the
court is required to hear and determine the matter accord-
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ing to justice and right, as upon the amicable settlement,
of a controversy, and is required to render an award and
judgment against the claimant, or the state, as right and
justice may require.” Rev. St. 1913, sec. 1180 ; Common-
wealth Power Co. v. State, 104 Neb. 439. .
" The statute to which reference is thus made provides:

“Phe court in which such action may be brought shall
hear and determine the matter upon the testimony accord-
ing to justice and right, as npon the amicable settlement
of a controversy, and shall render award and judgment
against the claimant, or the state, as upon the testimony
- 1ight and justice may require.” Rev. St. 1913, sec. 1180.

For the purpose of determining the merits of the claim
a more detailed statement of the facts is necessary. .

The catile perished in a pasture controlled by plaintiffs.
1t was nearly half a mile from a dwelling and over two
miles from the home of any plaintiff. The only source of
water supply for live stock in the pasture was a plant con-
sisting of a drilled well, a windmill-pump, a cistern and a
connected drinking tank automatically filled by gravity.
The tank stood in the open pasture where the cattle could
drink from it. The rest of the water-plant was surrounded
by a fence which kept the eattle out. The conduit between
the cistern and the tank was an iron pipe with a valve to
shut off the flow of water from the cistern. By means. of
floats the windmill was automatically started or stopped
as the tank in the pasture was emptied or filled. The
capacity of the cistern was sufficient to supply the cattle
with water for two wecks. After the water-plant had been
in successful operation for five years plaintiffs examined
it July 20, 1919, and found it in working order. There
was then an ample supply of water in the cistern. When
they returned a week later the cistern was full, but the
tank was empty and animals valued at $23,100 had died
or were dying of thirst. In the meantime plaintiffs had
been at work early and late clsewhere caring for wheat
which they had planted the fall before in response to. a
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patriotic appeal by the federal oovernment and did not
sé¢ their cattle for a week.

" Along one side of the pasture the surveying partv
had been engaged in surveying a public road, which, at
the nearest point, was 40 rods from the water-plant de-
scribed. Without any right, perniission or authority, the
two named members of the surveyving party entered the
pasture; went into the inclosure around the well, uncovered
the cistern, took water from the inlet, and in some way
¢losed the valve between the cistern and the tank, thus-

causing the loss fow which plaintiffs seek a recovery from
the state.

According to the standards of “justice and right” Wth]l
plaintiffs have adopted as the test of recovery from the
state, did-the trial court err in disallowing the claim? Ac-
cording to the record Moore and Richards, in going into
the pasture, in entering the inclosure at the water-plant,
in opening the cistern, in taking water, and in closing the
conduit between the cistern and the tank, werc mere indi-
vidual trespassers. Their demand for water was personal.
Their effort to quench their thirst had no part in any
operation of the government and had no legitimate connec-
tion with any public business in which the state was en-
gaged. In committing the trespass and in causing the loss
they were not directed by any public officer in the perform-
ance of an official duty. The work of surveying a public
road was performed in the interests of the pubhc as-a
whole, but the trespass and the negligence had no legal
or just connection with such work. - The business of the
state did not take the government into the pasture, or 'to
the cistern, or create a legal liability for the torts of in-
dividuals serving personal ends. ;

Taxpayers who provide the expenses of government may
know about lawful public improvements, but neither they
nor: the state officers who represent them in public affairs
know. gencrally about, or contéemplate, tor ts of pri Vate in-
dividuals and resulting losses. :

If the wrongful acts pleaded by ])lalntif’f’s, however, could
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have been contemplated by the state or its officers with a
view to preventing the loss or to incurring liability there-
for, the incentive to greater foresight to save the cattle is
attributable to plaintiffs. They controlled the pasture, the
stock and the water-plant. They knew the nature of the
automatic devices used to supply water, the value of the
stock in the pasture and the attending dangers. They were
prompted by natural impulses to preserve their own rights
and their own property. Knowing the conditions, they re-
mained away from the pasture for a week. A visit which
they could have made in the meantime might have pre-
vented the loss. Officers of the state, performing duties
directed by law only, did not have the same information
or the same incentives as plaintiffs to protect the latter’s
property or to contemplate damages by trespassers. The
state committed no wrong. No officer or employee, while
acting for the state, did anything to injure plaintiffs.

The petition does not show that the individual trespassers
who, on a personal mission, committed the wrongful acts
which destroyed plaintiff’s property are not financially able
to pay, and legally liable for, the loss sustained. The state
has never been held liable for individual torts under such
circumstances. Justice and right do not require innocent
taxpayers or the public at large to hear such burdens, cre-
ated solely, as they were, by private persons, but the state
has made provision for the punishment of trespassers and
for the redress of private wrongs.

The statutory provision that the court shall “hear and
determine the matter upon the testimony according to
justice and right, as upon the amicable settlement of a con-
troversy,” did not strip the court of its power to determine
the issue according to the principles of law and the rules
of equity by which courts have always been guided in-de-
termining judicial 