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IN MEMORIAM.
- John B. Barnes.

At the session of the Supreme Court of the State of
Nebraska, June 6, 1921, there being present Honorable
Andrew M. Morrissey, Chief Justice, Honorable Charles
B. Letton, Honorable William B. Rose, Honorable James
R. Dean, Honorable Chester H. Aldrich, Honorable
George A. Day, and Honorable Leonard A. Flansburg,
Associate Justices, the following proceedings were had:

May 17 PLEASE THE COURT:

Your committee appointed to present appropriate reso-
lutions commemorative of the life and services of the late
John B. Barnes beg to report as follows:

John B. Barnes was born on a farm in Ashtabula county,
Ohio, in 1846. At the age of 18 years he enlisted as a pri-
vate in Battery E, Tirst Ohio Light Artillery, and there-
after until the close of the Civil War, and until mustered
out in July, 1865, engaged in active service with his com-
pany. Judge Barnes came west in 1870, settling first at
Fledellcksburg, TIowa, and in June, 1841 located mnear
Ponca, Nebraska, on a homestead. He married Miss Ida
Hannant of Butler county, Iowa. Afte” coming to Ne-
braska he taught school for a time and studied law, was
admitted to the bar, and immediately entered on the prac-
tice of his profession. He was elected district attorney of
the Third district in 1876, and served nntil he was ap-
pointed judge of that district in 1877, in which capacity
he served for six years. In 1888 he located in Norfolk,
Nebraska, where he remained in the practice of his pro-
fession until January 1, 1902, when he was appointed su-
preme court commissioner, in which capacity he served
until elected one of the judges in 1905. He served two
full terms as a judge of this court. Later he was assist-
ant in the office of attorney gemeral. Judge Barnes died
in Lincoln, January 14, 1921, survived by a wife and two
sons. :
(vii)
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Intensely patriotic. as a citizen, industrious and pains-
taking in every vocation he entered, frank, open, kindly,
and courageous at all times, generous to a fault, devoid of
malice and ready to forgive, he passed through the pioneer
days of Nebraska, and came to this high court at the ze-
nith of his splendid physical and mental powers. On this
bench, as on the district bench, his varied experience in
life, his studious and industrious habits, his logical turn
of mind, his sympathy, coupled with inflexible integrity,
and a genius for the disposition of work that came to his
hands, made him a just and learned judge, helpful to his
associates, and a valuable servant of the commonwealth.
In private life his counsel was ever sought, first by his
neighbors and later by his clients, and his desire was ever
that he should assist those neighbors and clients, rather
than that out of their misfortunes he should amass a for-
tune. His life was a blessing, and his memory shall ever
be an unfailing joy to his family, comrades, associates, and
to the people of this great state. The sudden removal of
such a man from the commonwealth in which he for many
years held high and responsible positions leaves a va-
cancy and casts a shadow, which is deeply felt by all, and
his death will prove a grievous loss to the state.

THEREFORE, BE IT RESOLVED, that in the death of John
B. Barnes, the bar of this state has lost an active, able, and
upright member, and the commonwealth a loyal, devoted
and useful judge and citizen.

Be It FurTHER RESOLVED, that these resolutions be
spread upon the records of the court, and that a copy be
transmitted by the clerk, under the seal of the court, to the
widow and family of our departed brother,

Respectfully submitted,
M. D. TYLER.,
JACOB FAWCETT.
CLARENCE A. Davis.
JEsse L. Roor.
WiLLiaM V. ALLEN.,
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JUDGE WILLIAM V. ALLBEN:

MAY 17 PLEASE THE COURT: John Beaumont Barnes was
born in East Trumbull, Ohio, August 26, 1846. He was
educated in the common schools and at Grand River In-
stitute in that state, and was a private in Battery E, First
Ohio Light Artillery in the Civil War. He was admitted
to the bar in 1872, and was married to Ida Frances Han-
nant at Ponca, Nebraska, in 1874. He was district at-
torney of the sixth judicial district from 1875 to 1879, and
judge of the sixth judicial distriet from 1879 to 1883.
He was a commissioner of this court from 1902 to 1904,
and a justice from January 1, 1904, to his reelection in
1909. For a time he was ex officio chief justice, and he
died January 14, 1921.

I first met him at Fredericksburg, an interior Iowa vil-
lage, in the winter of 1867. We were young men fresh
from the Civil War. It was after he came to the bar of
the county of my residence in 1888 that I became better
acquainted with him. I found him to be an intelligent
gentleman of pleasing address, easily approached, and
companionable. It was then that I first met him in a pro-
fessional way, and, until I was elevated to the bench in
1892, we were opposing counsel in many cases, and, while
there was sharp rivalry, our relations were pleasant. He
practiced before me in 1892 and until.I was sent to the
United States senate, and again in 1899 until I was ve-
turned to the senate, and our friendship was never marred
nor broken.

He lived and was active in the most important period
of the world’s history. The life of our dead friend was
typical of the lives of thousands of other American boys
of humble birth, who, by energy and persistence, arose
from obscurity to popularity and power. It has been given
to few men to participate more actively than he in the de-
velopment of the state. As husband and father, soldier
and citizen, jurist and judge, he performed his full duty,
and he did much in shaping and molding the policies of
the state. His domestic life was tranquil, and he peace-
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fully passed away, leaving his wife and two sons to mourn
his loss; one son having preceded him to eternity. He
was a careful and painstaking judge and a jurist of un-
doubted merit. He was familiar with the legislative and
judicial history of the state and was well grounded in the
elementary principles of jurisprudence. I am not suf-
ficiently informed of his habits of study to know whether
he explored the field of abstract science or was devoted to
helles lettres, or familiar with the great epochs of his-
tory. ‘

It is difficult to speak in befitting terms and in adequate
language of one who was lately of our number. I am
assured that he held to the Christian faith,—that life is
but a transition state and the grave, instead of heing a wall,
is a door opening into a future and more delwhtful world
Since the introduction of the Christian era and the ex-
tinction of paganism and pagan philosophy, men have be-
lieved in a future existence and the hope of salvation has
been universal. “I am the resurrection and the life: He
that believeth in me, though he were dead, yet shall he
live: And whosoever liveth and believeth in me shall never
die,” says Christ. If life is to end here and is a mere span
of the hand on the dial-plate of time, and labor and sorrow
are to count for nothing, if death is to end all and the grave
is the final resting place, man’s struggle is of no avall
But we have the Dlvine promise of the resurrection and
the life to come, and that the natural body is to be super-
seded by a spiritual body, and these promlses are definite
and specific:

“Behold,” it is said, “I show you a mystery: We shall
not all s]eep, but we shall all be changed: In a moment,
in the twinkling of an eye, at the last trump: For the
trumpet shall sound, and the dead shall be raised incor-
ruptible, and we shall be changed. For this corruptible
must put on incorruption, and this mortal must put on
immortality. So when this eorruptible shall have put on
incorruption, and this mortal shall have put on immortal-
ity, then shall be brought to pass the saying that is writ-
ten, Death is swallowed up in victory. O death, where is
thy sting? O grave, where is thy victory?”
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And when we, too, shall pass away, our homes will be
among the heavens; “the problems that our burdened souls
have studied so despairingly shall be happily solved; and
we may even become participators in the knowledge and
power of Him

Whose power o’er moving worlds presides,

Whose voice created and whose wisdom guides.
To this felicity the friend we now with tenderness re-
member has already advanced. We would not, if we could,
bring him back to earth, slowly and painfully to die again.
We wait, reverently and hopefully, for the summons to us
to join him in some star that is shining, from eternity to
eternity, with unfading luster in God’s illimitable wilder-
ness of worlds.” Requiescat in pace.

HoNoORABLE M. D. TYLER:

MAY 1T PLEASE THE COURT: I cannot permit this occa--
sion to pass without paying a personal tribute to the mem-
ory, character, and services of Judge Barnes, by bringing,
as it were, my robin’s leaf to deck the hearse of him who
in this life wrought so honorably and so well.

I knew Judge Barnes well, even intimately, for more
than thirty years. I came to this state a siranger in 1888
and Judge Barnes was the first person with whom I be-
came acquainted after arriving here. He generously per-
mitted me to occupy a desk in his office until the begin-
ning of the year 1890, when we formed a partnership in
the practice of law, which continued until the year 1902,
when he became a supreme court commissioner, Our re-
lations, both personal and in a business way, were always
most pleasant and agreeable, and, to me at least, most help-
ful. His death, therefore, comes to me as a great per-
sonal loss. )

Judge Barnes was in many ways a remarkable man.
He had a mind of great power and clearness. He pos-
sessed, to a degree vouchsafed to but few, the faculty of
taking a complicated state of facts involved in a lawsuit
and arriving quickly and accurately at the real, deciding
issues involved therein. This faculty was of great as-
sistance to him, not only as a lawyer at the bar, but also
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as a judge on the bench. He was strongly partisan, but
never contentious. I never kmew him to take part in a
political argument. e was jealous of his own opinions,
yet always tolerant of the opinions of others. One beau-
tiful trait of his character was ~xhibited in this, that he
never spoke ill of any one. He seemed able always to find
something good to say of every one. Although he loved
and was exceedingly proud of his profession, he cared lit-
tle for its emoluments. He was absolutely without aec-
quisitiveness. Being happiest when doing good for others,
he would go on foot and out of his way to help those in
need.

Of Judge Barnes it can truthfully be said that he was
a splendid lawyer and an upright judge, and that he was
a man, taken all in all, whose like we shall not soon see
again.

CHIEF JUSTICE ANDREW M. MORRISSEY :

Realizing that our committee, so far as human minds
are given to do, have correctly portrayed the life and char-
acter of our late associate, I am content to let the record
stand as they have written it. However, I cannot let the
occasion go by without a personal word to the memory of
one I Ioved so well. It is often said of some striking char-
acter that he is typical of this, or typical of that; but as
I live and work again, in memory, with Judge Barnes, I
-see in him the typical American—big and active of body,
keen and alert of intellect, courageous in battle, wise in
council, loyal to his ideals, and devoted to his family and
friends, As a judge all persons were alike to him, and
in his judgments “Equality Before The Law” was a living,
breathing idealism. He did what his conscience told him
it was right to do and never stopped to count the cost.

As a mark of respect to his memory the resolutions pre-
sented and the addresses delivered will be spread upon the
journal and printed in the reports.



During the period covered by these reports, in addition
to the cases reported in this volume, there were 5 cases
affirmed by the court without opinion, and 61 cases dis-
posed of by the supreme court commission.
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CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1920.

Ix rE EstaTE oF Isaac B. Ropinsox.

Epwarp E. GusTiN, ApPELLANT, v. EsTAaTE oF Isaac B. Ros-
INSON, APPELLEE.

FiLep Jury 14, 1920. No. 21006,

Vendor and Purchaser: ABATEMENT IN Price. When a vendor sells
real estate that is described in gross for a gross sum and the
property is subsequently discovered to be slightly less in quantity
than that described in the deed, the purchaser is not entitled to an
abatement in the purchase price unless it appears that fraud-
ulent representations were made by the vendor as to quantity that
induced the vendee to purchase. '

AprpraL from the district court for Lancaster county:
Wirrarp K. Stewart, Junce. Affirmed.

Lincoln Frost, for appellant.
R. H. Hagelin, contra.

Dzavw, J.

Plaintiff sued to recover $1,000 from the estate of
Isaac B. Robinson, deceased, ‘‘on account of the breach
of covenants’” in a deed executed August 27, 1915, as
alleged, wherein Robinson was grantor and plaintiff was
grantee. The estate recovered a verdiet and judgment
and plaintiff appealed.

(1)
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The controversy grew out of an exchange of real es-
tate between plaintiff and Mr. Robinson, each party de-
livering to the other warranty deeds in the usual form.
Plaintiff owned a house and lot valued at $4,200 that was
mortgaged for $1,700. Mr. Robinson owned a two-story
brick building, about 70 or 80 feet in length, at 816 O
street, valued at $10,000 that was mortgaged for $5,500.
Under the exchange agreement, as part payment, plain-
tiff assumed payment of the $5,500 mortgage on the O
street property and also gave Mr. Robinson a mortgage
thereon for $2,000. A deed to the house and lot owned
by plaintiff, in which his equity was valued at $2,500,
was also conveyed by deed to Mr. Robinson. The value
of the respective properties, for the purpose of the trade,
seems to have been agreed on between the parties. The
Robinson deed merely described the property as lot 20,
block 44, original city of Lincoln, the deed also contain-
ing this recital: ‘“And we do hereby covenant with the
said grantee and with his heirs and assigns that we (are)
lawfully seised of said premises.” Mr. Robinson in his
deed of course expressly excepted liability to plaintits
in respect of the $5,500 mortgage. The recorded plat
of the “original City of Lincoln” describes the Robinson
lot as being 25 feet wide and 142 feet deep. The actual
width is 24 feet and 3 inches, and plaintiff contends
that because of this deficiency he was damaged in the
trade in the sum of $1,000. Hence this suit.

Plaintiff has lived in Lincoln since 1880, and for
about 10 years before Mr. Robinson died he knew him in
a business way. He testified that for 25 years he has
known the Hoppe three-story brick building that stands
on O street immediately east of the Robinson property;
that 9 inches of the west wall of the Hoppe building
stands on the east margin of the Robinson lot; that he
did not find it out until about 2% years after he traded
properties with Robinson; that the Robinson building
is “properly on the west line, * #* # the 25-foot line
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running 9 inches into the wall, into the building belonging
to Mr. Hoppe.” Plaintiff aiso testified that he owned
four lots in block 44 fronting on P street; that Mr. Rob-

inson occupied his own building on O street for approxi- |

mately 10 years, both being in business in the same block
during that time; that their respective properties joined,
or nearly so, in the rear at or about the ‘‘east and west”’
center line of the block; that he examined the building
before the trade was made. There is evidence in the
record tending to prove that plaintiff paid interest on
the mortgage to the Robinson estate after he discovered
" the shortage that he now complains of.

Among other assignments of alleged error counsel ar-
gues that the court erred in not instructing the jury to
find for plaintiff on the ground ‘‘that there had been a
breach of the covenant of seisin’’ and that the only ques-
tion for the jury was ‘‘to determine the amount of dam-
" ages.”” From the record before us, and in view of the
law applicable thereto, it seems that the court did not
err in the premises and that the judgment must there-
fore be afirmed. There is no charge of fraud or mis-
representation on the part of the vendor, nor is there
anything from which fraud can be implied. There is noth-
ing to show that the transaction was other than an ex-
change or sale in gross for a gross sum. It appears that
Mr. Gustin was well acquainted with the Robinson
property and was aware of the erection of the Hoppe
building, that encroached on its east line, for more
than 25 years before the trade was made. He ex-
amined the Robinson property and doubtless his knowl-
edge or lack of knowledge of its dimensions just as it
stood equaled that of the vendor. There is nothing to
show that the vendor or the vendee were advised or
had any knowledge in respect of the actual width of the
lot and building. Nor does it at all appear that any mis-
representations were made to plaintiff that induced him
to make the trade.

<>
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Morris Canal Co. v. Emmett, 9 Paige (N. Y.)* 168, 37
Am. Dec. 388, involved an application of the same prin-
ciple of law that we are considering here. There the
court said: ‘‘The sale to Emmett was clearly a sale per
aversionem, as it was called in the Roman law; that is,
for a gross sum to be paid for the whole premises, and
not at a specified price by the foot or acre. In such sales
the purchaser is entitled to the quantity contained within
the designated boundaries of the grant, be it more or
less, without reference to quantity or measure of the
premises which is mentioned in the contract or convey-
ance. And where there has been no fraud or misrepresen-
tation he is neither liable for a surplus, nor entitled to a
deduction on account of any deficiency, in the quantity or -
measure of the premises mentioned in the contract or .
deed. Mann v. Pearson, 2 Johns. (N. Y.) 37; Powell v.
Clark, 5 Mass. 355, 4 Am. Dec. 67; Beach v. Stearns, 1
Aik. (Vt.) 325.”” The Morris Canal Co. case also cites
Stebbins v. Eddy, 4 Mason (U. S. C. C.) 414, and quotes
Mr. Justice Story as holding in effect that the vendee
cannot recover unless there has been fraud or wilful mis-
representation by the vendor to induce the vendee to
suppose the quantity of land was greater than it actually
was.

Board of Commissioners v. Younger, 29 Cal. 172, is a
case where the vendor sought to recover on the alleged
ground that the vendee misrepresented quantity. The
court said: “‘If land is sold by metes and bounds, with
a statement of the number of acres, a mistake as to the
number of acres affords no ground of action, unless it
appears beyond controversy that quantity was one of
the principal conditions of the contract.”” It was there
held that the vendor was not entitled to relief if he had
the means of ascertaining the quantity and did not do so.

In Graham v. Larmer, 12 S. E. 389 (87 Va. 222), it is
said: ‘““Where land purchased for the gross surn of $6,000
is described in the contract of sale by metes and bounds,
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and also as containing 274 acres more or less, a deficiency
of 28 acres in the quantity of the land is no ground for
an abatement in the purchase price, where the vendor
made no representations as to the number of acres in the
tract sold, and the vendee bought the land in gross, and
not by the acre, and made partial payment after he knew
of the alleged deficiency.’’

In Lane v. Parsons, 108 Ia. 241, the court declared:
““An owner of a tract of land, which, according to the
government plat, contained a certain number of acres,
but, according to fixed boundaries, contained much less,
conveyed it in gross, describing it as certain fractional
quarters of the government survey, the grantee knowing .
it had been so originally surveyed. The grantor made
no covenant or representation as to the number of acres
in the tract, except that he merely stated his belief that,
if resurveyed according to the original field notes, it
would contain the number of acres as therein shown.
Held, that the grantee was not entitled to recover for
a deficiency.”’ )

It was held in Wadhams v. Swan, 109 Ill. 46: “On
a sale of land by its proper numbers, or other specific
description by which its boundaries are made certain,
for a sum in gross, the boundaries, when ascertained, will
“control in case of a discrepancy as to the quanity or
number of acres; and in such case neither the purchaser
nor the vendor will have a remedy against the other for
any excess or deficiency in the guantity stated, unless
such excess or deficiency is so great as to raise a pre-
sumption of fraud.”

In Powell v. Clark, 4 Am. Dec. 67 (5 Mass. 355), the
court, speaking by Chief Justice Parsons, said in sub-
_stance that, where in a deed of conveyance the land was
described as containing a cerfain quantity, ‘‘the words
expressing the quantity are not to be considered as a
covenant that the land contained such quantity, but are
to be taken as merely descriptive.”” In the body of the
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opinion the learned Chief Justice observed: ‘‘The ques-
tion before us in this action depends upon the construc-
tion of the deed declared on; and we are of opinion that
the words expressing the quantity of land in the two tracts
do not amount to a covenant, but are merely descriptive
of the lands conveyed. Each tract is definitely limited,
and any surveyor could easily ascertain its contents; and
the plaintiff might have known the quantity of land con-
tained within the limits described, before he concludes
his purchase, by taking proper measures. If, to avoid
that trouble, he chose to rely on the estimation of the
defendant, he should have taken care that an express
covenant was introduced into the deed.’”’ Beach v.
Stearns, 1 Aik. (Vt.) 325; Shields v. Thompson, 63 Tenn,
227; Burke v. Smith, 57 Okla. 196; Kendall v. Wells,
126 Ga. 343; White v. Price, 202 Pa. St. 128; Baker v.
Manley, 203 Pa. St. 191; 2 Devlin, Real Estate (3 ed.)
sec. 1044.

Our decision is in harmony with the great weight of
authority. The rule seems to have prevailed from an
early day. It is a reasonable rule and, under the facts
in the present case, we think it should prevail. Other
assignments of alleged error are argued by plaintiff in
respect of instructions given and refused and as to the
admission of certain of the testimony which, in view of
our conclusion, we do not find it necessary to discuss.
The case was fairly submitted to the jury:

The judgment is

AFFIRMED.

LerTon, J., not sitting.
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J. L. WiTHERWAX, APPELLANT, v. HoLT COUNTY, APPFLLEE.
Frep Jury 14, 1920. No. 21417,

o

Highways: OBJECTION TO LOCATION: WAIVER. “Where a landowner
files a claim for damages caused by the location of a public road
over his land, he thereby waives all objections on the ground of
irregularities in locating the road.” Davis v. Boone County, 28
Neb. 837.

AppeaL from the district court for Holt county: Ros-
erT R. Dickson, Jupce. Afirmed. '

H. M. Uttley, for appellant.
Lewis C. Chapman, contra.

DEax, J.

Plaintiff appealed from a judgment dismissing his
petition in error in an action wherein he alleged that
the county board that located a highway on his land
was without jurisdiction ‘‘over the subject-matter of
the action and the person of the appellant.”

The petition alleged that the notice required by sec-
tion 2870, Rev. St. 1913, was not served; that no claim
for damages was filed by any person; and that the
county clerk could not therefore lawfully appoint ap-
praisers to examine and report upon claims.

Tn his objections filed in the county clerk’s office
plaintiff states that the road ¢will practically destroy
five acres of land,”” and that his damages ‘‘will not
be less than $1,500 * * * if said road is finally
established * * * according to the notice served
upon this objector by the deputy sheriff. This claim
or demand for damages is not made with the intent to
waive any of the objections made.”” In plaintiff’s notice
of appeal from the board’s action on his claim, which
is in part disallowed, he refers to himself as ““being
a claimant for damages’’ and therein says that he
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‘‘appeals from said decision.”” ‘Tt “ap‘péa;r"s{théthh‘is
.appeal bond was ‘approved ‘aitd filed in fhe county
' clerk’s office. S

‘In explanation ‘of the foregoing statements plaintiff
‘argués that they constitute ‘“simply a continuation of
L our recital of reasons why the road should not be es-
tablished and why the board had no jurisdiction.”’
There is no bill of exceptions and we therefore do not
know what evidence was before the board at the hear-
ing. In respect to its action in the premises, and in
the absence of proof to the contrary, the presumption
is that “in their judgment, founded on the testimony,
the public good’’ required the establishment of the road.
. Rev. St. 1913, sec. 2878.

That plaintiff was served with notice, and that he
filed a claim for damages and appealed from an adverse
decision sufficiently appears. When the county board
has jurisdiction, and the contrary does not appear in
the present case, and a landowner files his claim for
damages for the establishment of a road on his land,
he thereby waives all objections on the ground of ir-
regularities in locating the road. Dawvis v. Boone Coun-
ty, 28 Neb. 837. Plaintiff is fairly within the rule an-
nounced in the Davis case. ‘‘Jurisdiction of the county
commissioners to locate a public road having been
shown, all subsequent proceedings will be liberally con-
strued, and a substantial compliance with the statute
will be held sufficient.”” Howard v. Dakota County, 25
Neb. 229,

The judgment is

AFFIRMED.

AvpricH, J., not sitting.
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Mahaffy v. Hansen Live Stock & Feeding Co.

ReuBeN W. MAHAFFY, APPELLEE, v. HaxsEN Live Stock
& Frrpine COMPANY, APPELLANT.

Ficep Jury 14, 1920. No. 21046,

1. Appeal: CONTINUANCE. A continuance of a cause is largely with-
in the discretion of the trial court, and an order denying a con-
tinuance will not be reversed except for an abuse of discretion.

2. Principal and Agent: AUTHORITY of AGENT. ‘“Where a principal
has, by his voluntary act, placed an agent in such a situation that
a person of ordinary prudence, conversant with business usages
and the nature of the particular business, is justified in presuming
that such agent has authority to perform a particular act, and
therefore deals with the agent, the principal is estopped as against
such third person from denying the agent’s authority. ‘Whether
or not an act is within the scope of an agent’s apparent authority
is to be determined under the foregoing rule as a question of fact
from all the circumstances of the transaction and the business.”
Johnston v Milwaukee & Wyoming Investment Co., 46 Neb. 480,
followed.

AppeaL from the district court for Linecoln county:
HansoN M. GrimEs, JUDGE. Affirmed.

W. E. Shuman and Chez & Barker, for appellant.
W. T. Wilcos and Halligan, Beatty & Halligan, contra.

Davy, J.

The plaintiff recovered a judgment against the de-
fendant in the district court for Lincoln County, based
upon allegations which in effect amount to an account
stated. To review this judgment the defendant has.
appealed.

The record shows that the plaintiff and the defendant,
through a series of telegrams, entered into a contract
whereby the defendant agreed to pasture 1,200 head of
cattle in the plaintiff’s pasture at the price of $2 a
head for the season. The plaintiff by his telegram rep-
resented that his pasture would care for that number
of cattle. Pursuant to this contract the defendant ship-
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ped from time to time and placed in the plaintiff’s
pasture, as shown by the testimony, 32 car-loads,
variously estimated at from 800 to 1000 head. These
cattle were under the control and management of one
Gottlieb, an agent of the defendant. He exercised com-
plete control over them, shipped them out from time to
time, paid numerous bills incident to their care, and on
two oceasions, prior to the settlement and the giving
of the draft for $900 hereinafter referred to, had paid
the plaintiff $1,500 on account of the pasturage, the
same being paid by two drafts on the defendant, and
which were honored by it. At the close of the
‘feeding season there still remained in the pasture
about 60 head. A settlement was accordingly had be-
teen Gottlieb and the plaintiff, which resulted in an
agreement being reached that there was a balance due
the plaintiff upon the pasturage of $900, and thereupon
Gottlieb drew a draft upon the defendant as he had done
twice before, for the sum of $900 and delivered it to
the plaintiff, and thereupon the plaintiff permitted the
balance of the cattle to be removed from the pasture
and shipped to market. The defendant failed to honor
this draft, and this suit was instituted.

The answer admitted the contract as disclosed by the
telegrams, but alleged that defendant did not pasture
more than 750 head of cattle, for the reason that there
was not adequate pasture and water supply for any
more. It denied that Gottlieb had any authority to
make a settlement or to draw the draft, and denied that
it was indebted to the plaintiff in any sum whatsoever.

‘While there are a number of assignments of error, in
their last analysis they can be reduced to two questions,
viz.: Did the court err.in overruling the defendant’s
application for a continuance over the term? And is the
cvidence sufficient to establish authority in Gottlieb to
bind his principal in the settlement? The record shows
that the action was commenced in December, 1917, and



VoL. 105] JANUARY TERM, 1920. 11

Mahaffy v. Hansen Live Stock & Feeding Co.

the answer filed February 18, 1918. On January 20,
1919, the case was set down for trial and regularly
reached for trial on Janumary 27, 1919. On that day
the local counsel for the defendant, Mr. William I.
Shuman, filed a motion for continuance of the case over
the term, supported by his affidavit, in substance, that
the defendant had no witnesses present to establish its
defense: that the entire preparation of the case, includ-
ing the drafting of the answer, was in the hands of
chief counsel residing at Ogden, Utah, the location ot
the defendant company; that the names of the prospec-
tive witnesses had not been furnished affiant by the
chief counsel, and therefore the names of such witnesses
could not be set out or the facts to which such witnesses
would testify if personally present; that such witnesses
resided at Ogden, Utah, and that their testimony would
establish the allegations of the answer; that a tele-
gram had just been received from the chief counsel
that an important witness was sick, and that arrange-
ments had been made to procure a doctor’s certificate
of such illness. .

This showing is entirely insufficient. The names of
no witnesses are given, nor the facts to which they would
testify if present. The matter of the continuance of a
cause is largely within the discretion of the trial court,
and an order denying a continuance of a case will not
be reversed except for an abuse of such discretion.
Kramer v. Weigand, 88 Neb. 392; Harrington v. Hed-
lund, 89 Neb. 272. The record shows that ample op-
portunity was given the defendant to be ready for trial,
or, if not ready, to make such a showing of facts as
would justify the court in granting a continuance. The
failure in this case was laches on the part of the defend-
ant.

We deem it but justice to say of Mr. Shuman, the
local counsel, that he is entirely blameless for the situa-
tion in which he was placed. For reasons not apparent
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he was not apprised of the facts of the case or the
names of defendant’s witnesses. He was sent into battle
without a shield or a sword. We are unable to say
that the ruling of the court on this motion was an abuse
of discretion.

Is the evidence sufficient to establish that Gottlieb, as
agent for the defendant, had authority to bind his prin-
cipal in the matter of the settlement? The question of
agency is always one of fact to be determined from the
evidence in each particular case. It seems to us quiet clear
that the acts of Gottlieb, as hereinbefore deseribed, which
were brought home to his principal, are such as to bring
this case within the rule announced in Johnston v.
Milwaukee & Wyoming Investment Co., 46 Neb. 480, in
which it was held: ‘“Where a principal. has, by his
voluntary act, placed an agent in such a situation that
a person of ordinary prudence, conversant with business
usages and the nature of the particular business, is justi-
fied in presuming that such agent has authority to per-
form a particular act, and therefore deals with the agent,
the principal is estopped as against such third person
from denying the agent’s authority. Whether or not
an act is within the scope of an agent’s apparent
authority is to be determined under the foregoing
rule as a question of fact from all the circumstances of
the transaction and the business.”’

From a careful review of the case, we find no revers-
ible error. The judgment is

AFFIRMED.

ArpricH, J., not sitting.
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Blazka v. State.

JoseEr Brazga v. STATE oF NEBRASEA.
Fiiep Jury 14, 1920, No. 21400.

1. Homicide: INrormaTiON: CONSTRUCTION. In determining whether
an information for murder contains all of the essential averments
necessary to charge that crime, the information should be con-
strued as a whole, and the language employed should be given its
usual and well-understood meaning.

2. H : SUFFICIENCY. When so construed, if the infor-
mation fairly and with reasonable certainty charges the elements
of the crime of murder, it will be held to be sufficient.

3. : : COoNSTRUCTION. The word “so” in the information
construed in connection with the context, and held to be the equiv-
alent of the words, “by reason of the mortal wounds inflicted as

aforesaid.”

4, Criminal Law: DEMONSTRATIVE EVIDENCE. In a prosecution for
murder, bloody garments and photographs of wounds upon the
body of the victim are proper to be received in evidence, when
sufficient foundation has been laid, where they tend to illustrate
or make clear any controverted issue in the case.

5. Information examined, and held to sufficiently charge the crime
of murder.

6. Instructions examined, and held not erroneous.

7. BEvidence examined, and held to sustain the verdict and judgment.

Error to the district court for Cherry county:
Wmriam H. WesTover, Jubce. Afirmed.

Orville L. Jones and John T. Heffron, for plaintiff in
error.

Clarence A. Davis, Attorney General, and John B.
Barnes, contra.

Day, J.

Josef Blazka, hereinafter designated the defendant,
was convicted of murder in the second degree, in the dis-
trict court for Cherry county, and sentenced to life im-
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prisonment. He prosecutes error to this court, relying
upon a number of assignments.

After the verdict and before sentence the defendant
filed a motion in arrest of judgment, challenging the
sufficiency of the information. This motion was over-
ruled, and the ruling thereon is now assigned as error.
The plemse point ralsed by the motion and argued in
the brief is that the information fails to charge that
Franciska Blazka, the vietim, hereinafter designated
the decedent, died of the mortal wounds inflicted wpon

~her. It is manlfest that, if the information is subject to
the criticism directed agalnst it, it is fatally defective.
One of the essential averments in an information for
murder is a charge that the victim died of the wounds
inflicted. The question involves an examination of the
information. In the deseriptive part of the information,
it charges in apt and appropriate language, and in the
usual form of informations for homlclde, the venue,
the date, March 5, 1919, the assault upon the decedent
with deliberate and premeditated malice with the intent
to kill and murder, the character of the weapon used, and
the infliction upon the body of the decedent of “certam
mortal wounds,” which are specifically described, fol-
lowing which is the averment: “And did then and there
so injure the said Franciska Blazka that she then and
there became sick, sore and wounded and confined to her
bed where she languished, and so languishing until the
11th day of March, 1919, did die, in said county and
state.”’

As we view it, the whole question turns upon the
meaning to be given to the word ‘‘so’’ as used in the lat-
ter part of the portion of the information above quoted.
The word ‘“so’’ is of very common use in good Knglish,
and has a wide and varied meaning, and the context
has much to do with the thought conveyed by its use.
The Century dictionary gives various meanings to the
word ‘‘so,”” among them: ‘‘By this or that means;”’
“by virtue or because of this or that;’’ ‘“for that rea-
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son;”’ ““in such a way as aforesaid.”” Webster’s New
International dictionary defines the word “so:” “As has
been stated;’’ ¢‘for that reason;’’ “jn such manner;”’
¢¢often used with pronominal force to avoid repetition.”’
Stripped of unnecessary verbiage, and reduced in part
" at least to its last analysis, and giving to the word “g0” its
pronominal meaning to avoid repetition, and transposing
the words, the clause quoted would read: ‘“And did then
and there so (in the manner and by the means) injure
the said Franciska Blazka that she became wounded,
and ‘so’. (by reason of the mortal wounds inflicted as
aforesaid) did die, on March 11, 1919, in said county
and state.”” Such a construction does not, as we view
it, do violence to the use of English or put a strained
construction upon the words used. A charge that a per-
son feloniously and of deliberate and premeditated - mal-
jee assaulted a woman on a day named, and inflicted
upon her mortal wounds, and did then and there so in-
jure her that she languished and so languishing did die,
would be understood in common parlance to charge that
she died from those mortal wounds. Defendant so un-
derstood the charge against him, and was defended with
that. understanding. '

Section 9050, Rev. St. 1913, provides: ‘‘No indictment
shall be deemed invalid, nor shall the trial, judgment, or
other proceedings be stayed, arrested or in any manner
affected, * * * nor for any other defect or imperfection
which does not tend to the prejudice of the substantial
rights of the defendant upon the merits.” While we do
not consider this provision of the statute as obviating
the necessity of essential averments in an information,
still it may be regarded as legislative authority to place a
liberal rather than a technical interpretation upon the
meaning of the words used, and especially is that true
when by so doing no prejudice results to the defendant
in making his defense upon the merits. ‘While it is

"necessary that an information for murder should aver
all of the essential elements of the.crime, the law does
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not require that it should be laid in the best-chosen Eng-
lish, nor in the technical form approved by long-honored
custom. It is sufficient if, from a fair and reasonable
construction of the charge as a whole, giving to the lan-
guage employed its usual’and well-understood meaning in
the light of the context, it appears that the essential
averments of the crime are charged. There was a time
in the history of criminal jurisprudence when the courts
were justified in resorting to absolute cxactness in plead-
ing, and to extreme technicality in an effort to protect
the individual in his life and liberty. Many of these
technical rules grew up in times when what would be
now regarded as trivial offenses were punishable with
death. 1In the time of Blackstone 160 offenses were
punishable with death. The accused was not permitted
to testify in his own behalf; he was not permitted coun-
sel in his defense in court; and many of the charges
were prompted by religious or political passion. Happily
that time has passed. The reason for the technical rule
no longer exists, and the formalities and technical ex-
actions should no longer be required.

It follows, from what has been said, that the infor-
mation in this case, when construed as a whole, and
giving to the language used its usual and well-understood
meaning in the light of the context, sufficiently charges
that the decedent came to her death by reason of the
mortal wounds inflicted upon her. In this case there can
be mno possible doubt that defendant understood that
he was charged with the murder of his wife, the decedent.
Neither is there basis to believe that the so-called defects
tended ‘‘to the prejudice of the substantial rights of the
defendant upon the merits.”’ In this discussion we have
not overlooked Hase v. State, 74 Neb. 493, and cases cited
therein. We do not consider the principle herein an-
nounced to run counter to that case.

- After laying a sufficient foundation, the state, over
objection of the defendant, was permitted to offer in
evidence certain photographs of the body of the decedent,
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showing numerous wounds of more or less severity. The
photographs of the mangled corpse presented a grue-
some spectacle, and it is urged thaf their introduction
in evidence tended to arouse a feeling of prejudice, in
the minds of the jury. The general rule is that photo-
graphs, proved to be correct representations of the per-
son, place or things which they purport to represent, are
competent evidence of anything of which it is competent
and relevant for a witness to describe verbally. 16 C. J.
744, sec. 1528. In the present case it was incumbent on
the state to show, not only that the wounds were inflicted
by the defendant, but also that the decedent died of such
wounds. Whether the wounds were sufficient to produce
death was a strongly controverted issue. The size, char-
acter and number of the wounds, the severity of the
beating, was a material inquiry, as bearing upon the
issue as to whether death resulted from the wounds in-
flicted. The state was not required to stand alone upon
the verbal deseription given by its witnesses upon this
vital question of its case. Ithad the right, upon a suffici-
ent foundation being laid, to support the oral testimony
by demonstrative evidence, and the mere fact alone
that the photographs presented a gruesome spectacle
would not in itself be sufficient reason to exclude them.
It is only when photographs do not illustrate or make
clear some controverted issue of the case, and when they
are of such a character as to be calculated to prejudice
or influence the mind of the jury, that such evidence is
not admissible. Willis v. State, 49 Tex. Cr. Rep. 139;
Franklin v. State, 69 Ga. 36; State v. Miller, 43 Or. 325;
People v. Lee Nam. Chin, 166 Cal. 570; People v. Elmore,
167 Cal. 205; 2 Wigmore, Evidence, sec. 1157. As we view
it, the photographs offered were material and competent
evidence, as tending to support a material issue in the
case, and were properly received in evidence.

As a part of the state’s case, it offered in evidence
certain bloody garments found upon the premises shortly

105 Neb.—2
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after the death of the decedent. These exhibits were ob-
Jected to by the defendant as incompetent, irrelevant,
and immaterial, and not within dny of the issues of the
case, and as tending to create a prejudice in the minds
of the jury. The objection was overruled and the gar-
ments admitted in evidence. Trror is predicated upon
this ruling. There are many instances in which it is
proper that such articles of evidence should be received.
We conceive the rule to be that, when such evidence
tends to throw light upon or illustrate any controverted
issue of the case, then it is admissible. When, however,
it does not appear that the offered evidence would be
material to some inquiry in the case, such exhibits should
be excluded. In the cases of McKay v. State, 90 Neb. 63,
and F'lege v. State, 93 Neb. 610, it was held that the
bloody garments offered in evidence by the state should
have been excluded, as they did not tend to elucidate any
issue in the case, and that the introduction of such evi-
dence would serve only to arouse the passions of the jury.
In each of these cases, however, there was no issue as to
the manner in which the deceased persons came to their
deaths, the only question being whether the accused com-
mitted the deed, and, the blood-stained garments shed-
ding no light upon this question, we think it was properly
held that they were inadmissible. In the instant case,
however, one of the issues was whether the decedent
died of the wounds inflicted upon her. Any evidence
of a probative character which tended to throw light up-
on or illustrate this issue was proper to be admitted.
The amount of blood found upon articles of clothing
might have some probative force in determining whether
the wounds were slight and inconsequential, or whether
they were severe. It frequently involves the exercise of
wise discretion to determine whether such evidence has
probative force, or whether its only purpose would be to
arouse resentment in the minds of the jury. We hold that
it was not error to receive the exhibits in evidence. For
cases illustrating this principle, see State v. Jackett, 85
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Kan. 427; State v. Moore, 80 Kan. 233; State v. Peterson,
110 Ia. 647; 2 Wigmore, Evidence, sec. 1157; Cole v.
State, 45 Tex. Cr. Rep. 225; Ohristian v. State, 46 Tex.
Cr. Rep. 47; Melton v. State, 4T Tex. Cr. Rep. 451 ; Laucas
v. State, 50 Tex. Cr. Rep. 219.
~ Criticism is made in the brief to errors occuring at the
trial, among them, the introduction in evidence of a letter
written by the defendant’s son to his mother, and also
to certain instructions given by the court, and applause
by the spectators during the trial. We deem it unneces-
sary to go into a discussion of these criticisms. We have
considered them, and in our opinion they are not suffici-
ent to show prejudicial error. In the instructions the
court clearly and carefully gnarded the rights of the
defendant, and submitted the theory of his defense to the
jury.
Lastly, it is urged that the evidence does not support
_ the verdict and judgment. We cannot, in this opinion,
without unduly extending it, enter into a discussion of
the evidence in detail, and must necessarily content our-
selves with brief outlines and conclusions. There is no
question but that defendant inflicted upon his wife a most
cruel and brutal beating, using as a weapon a bit of har-
ness tug about two inches wide and three-fourths of an
inch in thickness, upon the end of which was an iron
cockeye. In giving an account of the ‘‘whipping,’’ as he
termed it, the defendant claims that he used moderation,
and that he did not strike his wife with the cockeye end
of the tug; but from the frightful manner in which the
body was cut and lacerated, and the skin and flesh beaten
mto a pulp in many places, it is very certain that it
was not done with moderation, and more than probable
that he struck her with the cockeye end of the tug. From
the effect of this beating she was taken to her bed and
five days thereafter died. The physician who testified
in behalf of the state, and who made an autopsy and
examination of the body, gave it as his opinion that the
deceased Adied of the effect of the wounds, and while the
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force, of his testimony was somewhat weakened by the
cross-examination, we are of the opinion there was ample
testimony for the jury to conclude that she died of these
wounds. The autopsy indicated that the vital organs were
in a healthy condition, and that death did not ensue from
disease. There was some testimony on behalf of the
defense which suggests that the decedent might have
died from strychnine poison, self-administered; the man-
ner of her death indicates many of the characteristics
of strychnine poison, but these questions were for the
Jury to pass upon, and were submitted under proper
instructions. ,

From an examination of the entire record, from the
facts clearly and undisputably established, and from the
fair inferences to be drawn from such facts, we are clear-
ly of the opinion that the testimony amply supports the
verdict and judgment.

We find no prejudicial error which would warrant a

reversal of the case.
J UDGMENT AFFIRMED.

Omama Avrarra Miniing Company, APPLLLANT, V.
L. W. PINKHAM ET AL., APPELLEES.

Fiep Jovy 14, 1920. No. 21078.

1. Principal and Agent: ConTrRACT IN EXCESS OF AGENT'S AUTHORITY.
Where an agent, authorized by his principal to execute a contract
only upon a certain condition to be embodied therein, informs
the other party of the limitation upon his authority, but never-
theless executes, on behalf of his principal, a written contract em-
bodying a different and opposite condition, the prineipal will not
be bound thereby.

: ParoL EvibENCE. In an action upon a written con-
tract executed by an agent on behalf of his principal, where the
defense is that one of the conditions of the contract was in ex-
cess of the agent’s authority, it is not a violation of the rule for-
bidding written contracts to be varied by parol to permit the
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principal to show, by the testimony of witnesses present during
the negotiation, that before the contract was executed the agent
informed the other party that he was not authorized to execute
the same if it embodied the condition in question, )

Appean from the district court for Kearney county:
HARRY 8. DUNGAN, Jupnee. Affirmed on condition.

J. M. Fitzgerald and C. P. Anderbery, for appellant.
J. L. McPheely, contra.

Dorsey, C. v

This action is to recover damages for the failure of the
defendant, L. W. Pinkham, to deliver 55 tons of hay un-
der the terms of a written instrument purporting to be
an agreement on his part to sell and deliver that quanti-
ty of hay to Leypoldt & Pennington, whose rights under
the contract they afterwards assigned to the plaintiff.
Hjalmar Olson was also made a defendant, but was not
really a party in interest. The verdict and judgment
were for the defendants, and plaintiff appeals.

The defendant Pinkham was represented in the trans-
action by Olson. Pennington, a hay buyer, was at the
Olson farm when the subject of buying the Pinkham hay
was brought up, and Olson said he would go to the house
and telephone Pinkham about it. After the conversation
over the telephone, Olson and Pennington went to Kear-
ney, where the instrument sued upon was drawn up, in
duplicate, and signed by Olson on behalf of Pinkham.
It recites that Pinkham thereby sold and transferred to
Leypoldt & Pennington the 55 tons of hay in question
for $8.50 a ton, and that it was to be delivered by Pink-
ham within 30 days ‘‘on board of cars at siding at Min-
den;”’ that $50 had been paid upon the purchase price,
the remainder to be paid ‘‘when said hay has been de-
livered as aforesaid to the satisfaction of said Leypoldt
& Pennington.””

" The negotiations took place and the instrument was
signed on. Qctober 17, 1916, and on. November 7 the con-.
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tract was assigned to the plaintiff. Some time later a
representative of the plaintiff called up Pinkham and
informed him by telephone of the assignment, request-
ing him to bill the hay to Omaha, and to send the bill of
lading to the plaintiff’s agent at Cozad, stating that a
check would be sent for each car from there. November
15, 1916, Pinkham refunded the advance payment of $50
by check to Leypoldt & Pennington, but the check was
returned to Pinkham on December 28, 1916. The hay
was never delivered.

The plaintiff in its petition sets up the contract and
the payment of $50 upon it, alleges the defendant’s fail-
ure and refusal to deliver, anq that, at the time it
should have been delivered, it was worth $13.50 a ton,
and prays for damages equivalent to the increase in the
price of the hay, together with the sum of $50, advance
payment upon the contract.

Among the defenses interposed by the defendant Pink-
ham was the following: That, while Olson was authorized
to contract, as agent for Pinkham, for the sale of the
hay, his authority had been expressly limited to selling
it only in case the buyer should agree to procure from
the railroad company the cars necessary for its ship-
ment, and only upon condition that Pinkham should
be relieved of any obligation to furnish cars; that such
limitation was expressly insisted upon in the telephone
conversation in which Pinkham authorized Olson to act
as his agent in selling the hay; that this condition was
communicated by Olson to Pennington before the con-
tract was signed; and that therefore the defendant was
under no obligation to deliver the hay until cars were
furnished by the plaintiff, and plaintiff was not entitled
to take advantage of any technical interpretation of the
words ‘‘on board of cars’’ in the contract, which might
ordinarily impose upon the defendant the duty of fur-
nishing cars.

To sustain this defense the defendant offered, and the
court received, over the plaintiff’s objections, the testi-
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mony of Hjalmar Olson and his brother to the effect
that, after talking with the defendant by telephone, Olson
returned to Pennington and informed him that Pink-
ham would not consent to the sale, except upon con-
dition that Pennington, and not Pinkham, should attend
to procuring the cars, and that Pennington assented to
that condition before the contract was drawn up. The
plaintiff objected to this testimony on the ground that
the language of the contract, ‘‘to be by him delivered
on board of cars,” has a well-understood legal signifi-
cance, which the courts have construed to imply a duty on
the part of a vendor in a sale contract to procure from
the railroad company the cars necessary to carry out
the agreement to deliver. Vogt v. Schienebeck, 122 Wis.
491; Elliott v. Howison, 146 Ala. 568; Culp v. Sandoval,
22 N. M. 71.

The plaintiff insists that to permit the defendant to
show a prior or contemporaneous oral agreement, shift-
ing from defendant to the plaintiff the duty of furnish-
ing the cars, which, under the language of the contract,
devolved, as a matter of law, upon the defendant, is a
violation of the rule that a written agreement cannot be
varied or contradicted by parol.

In this case, however, the defense was that Olson’s
authority to make any contract at all, on behalf of the
defendant, with réference to the hay, was limited by a
condition of which Pennington had knowledge before the
contract was signed, that Pennington’s knowledge is
binding upon the plaintiff, and that, since it is charge-
able with knowledge that Olson had no general authority,
but only such special and restricted authority as was
directly communicated to Pennington at the time, the
limitation upon Olson’s authority is binding upon the
plaintiff. In such case the plaintiif could not rely upon
a provision of the contract that it knew in advance was
contrary to, or in excess of, the powers confided by the
principal to the agent. Bradley & Co, v. Basta, 71 Neb.
169; 31 Cyc. 1329,
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It is, therefore, clear to us that, while, under ordinary
circumstances, if the defendant had made the sale and
signed the contract himself, without the interposition
of an agent, he would be bound by the terms of the agree-
ment as embodied in the written contract, and could not
be permitted to vary them by parol, there was no error
in permitting him to show, by parol evidence, that the
provision of the contract relative to furnishing cars was
known by Pennington, at the time the contract was sign-
ed, to be in excess of the agent’s authority. 17 Cye. 701.

Except for the matter of the right of the plaintiff to
recover the advance payment of $50 on the purchase
price- of the hay, which we shall presently consider, the
assignments of error insisted upon by the plaintiff all
relate to and are dependent upon the propriety of the
ruling of the trial court in admitting the parol evidence
complained of, and the conclusion reached upon that
question disposes of the principal contentions raised up-
on this appeal.

The plaintiff pleaded the advance payment in its peti-
tion and prayed for judgment therefor. The defendant,
in his answer, tendered that sum into court, ‘“to be paid
to the said Leypoldt & Pennington, or whichever one the
court may find entitled to the same.” The defendant’s
liability for the return of this money being thus conceded
in the pleadings, the trial court, we think, should have
required the jury to return a verdict for the plaintiff in
the sum of $50, even though the jury found for the de-
fendant with reference to the damages claimed for breach
of contract.

We accordingly recommend that, if, within 30 days,
the defendant pay into the hands of the clerk of this
court the sum of $50 for the use and benefit of the plain-
tiff, the judgment of the court below be affirmed, but
that otherwise it be reversed and remanded.

Per CURIAM. For the reasons stated in the foregoing
opinion, the judgment of the district court is affirmed,
if, within 30 days, the defendant pay into the hands of
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the ‘élerk of this court the sum of $50 for the use and
benefit of the plaintiff, but that otherwise it be reversed
:and remanded, and this opinion:is:adopted by and made

the opinion of the court. _
AFFIRMED ON CONDITION.

Grapys May GarrisoN, APPELLEE, V. MopErN WooD-
MEN OF AMERICA, APPELLANT.

Fiep JuLy 14, 1920. No. 21075.

1. Insurance: BENEFICIAL ASSOCIATIONS: ByY-LAws. A by-law of a
fraternal benefit society enacted after the issue of the benefit
certificate must be reasonable to bind a member, though the certifi-
cate provides that the member shall be bound by the by-laws
as they then existed, or may be thereafter modified or enacted.

2. : : . A subsequently adopted by-law of a fra-
ternal beneficiary society is not binding upon a member who has
agreed in his application and the certificate issued to him that
all by-laws then in force or thereafter adopted should be bind-
ing upon him, where such bylaw provides that the disappearance

. or long-continued absence of a member unheard of shall not be re-
garded as evidence of death or right of recovery on any benefit
certificate issued by the society until the full term of the mem-
ber’s expectancy of life.

- Proor oF Loss. When a member disappears, and
the beneficiary depends upon such disappearance as a presumption
of death, the society is estopped from claiming the proofs of loss
were not sufficient, where it took the position that it was not li-
able until actual death was shown, or payments made for term
of expectancy.

Appear from the district court for Greeley county:

JAMES R. HANNA, JUDGE. Affirmed.

Truman Plantz, P. J. Barrett and Nelson C. Pratt, for
appellant.

James R. Swain, contra.
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TisBETS, C.

This is an action by the plaintiff against defendant to
recover on a beneficiary certificate. Trial had to a jury.
Judgment for plaintiff, and defendant appeals.

The plaintiff in this action is the daughter and sole
beneficiary named in a certificate issued by defendant
to one G. G. Garrison for $2,000, payable to plaintiff on
the death of insured, who at the time of the issuance of
the certificate was of the age of 43 years. The defendant
is a fraternal beneficiary society incorporated, organ-
ized and doing business under the laws of the state of
Illinois. Among other conditions contained in said cer-
tificate is the following: ‘‘This certificate and contract
is and shall be subject to forfeiture for any of the causes
‘of forfeiture which are now prescribed in the by-laws
of this society, or for any other cause or causes of for-
feiture which may be hereafter prescribed by this society
by amendment of said by-laws.”” Another provision con-
tained in said certificate is: ‘“No action can or shall be
maintained on this certificate until after the proofs of
death and claimant’s right to benefits as provided for in
the by-laws of this society have been filed with the head
clerk, and passed upon by the board of directors, nor un-
less brought within one year from the date of such ac-
tion by said board.’’

The said certificate was executed by defendant on the
16th day of July, 1898, and delivered August 6, 1898.
Subsequently the by-laws of defendant were amended
to take effect from and after the 1st day of September,
1908, and contained the following:

‘“Sec. 66. Disappearance No Presumption of Death—
No lapse of time or absence or disappearance on the part
of any member, heretofore or hereafter admitted into the
society without proof of the actual death of such mem-
ber, while in good standing in'the society, shall entitle
his beneficiary to recover the amount of his benefit
certificate, except as hereinafier provided. The dis-
appearance or long-continued absence of any member
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unheard of shall not be regarded as evidence of death
or give any right to recover on any benefit certificate
heretofore or hereafter issued by the society until the
full term of the member’s expectancy of life, according
to the national fraternal congress table of mortality, has -
expired within the life of the benefit certificate in ques-
tion, and this law shall be in full force and effect, any
statute of any state or country or rule of common law
of any state or country to the contrary notwithstanding.
The term ‘within the life of the benefit certificate,’ as
here used, means that the benefit certificate has not
lapsed or been forfeited, and that all payments required
by the by-laws of the society have been made.”

There was also an amendment to the by-laws which
went into effect September 10, 1914, as to proof and re-
quirements to be furnished the society on the death of a
member.

The insured continued to pay, or caused to be paid,
the assessments from the time the certificate went into
offect until about April, 1910, when he disappeared,
since which time until the commencement of this action
plaintiff and her relatives have paid the assessments
due under the certificate. The insured disappeared
after the by-law relating to disappearance had been en-
acted and gone into effect. As to the disappearance of
Garrison and the presumption of his death after the
lapse of seven years, it is not necessary to enter into
a discussion of the same, as defendant has not success-
fully controverted the fact that he did disappear on
the date mentioned.and that all the necessary require-
ments have been met as to a search for his whereabouts.
The sole question as we deem it for our consideration -
is: Was the amended by-law adopted in 1908 conclusive
on the plaintiff and her right to recover in this action?
This court has decided frequently and it is the well-
ostablished rule in this jurisdiction that—‘‘A presump-
tion of death arises from the continued and unexplained
absence of a person from his home or place of residence
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for seven years, where nothing has been heard from or
concerning him during that time by those who, were he
living, would naturally hear from him.’”” Holdrege v.
. Lavingston, 79 Neb. 238. See, also, McLaughlin v. Soter-
eign Camp, W. O. W., 97 Neb. 71; Masters v. Modern
Woodmen of America, 102 Neb. 672. ‘

This rule is almost universal, and its adoption was to
meet those conditions and circumstances that occasion-
ally arise in human affairs. In the instant case it will
not be conténded but what the plaintiff would be entitled
to recover were it not for the adoption of the by-law by
defendant abrogating the presumption of death from
- seven years’ disappearance. As contended by counsel
for defendant this is a rule of evidence; but it is such a
general rule that parties entering into a contract, and
especially one similar to the one involved, would take
cognizance of its existence, force and effect, and it
would naturally be in contemplation of the parties when
entered into. We have been cited by both plaintiff and
defendant to the case of McLaughlin v. Sovereign Camp;
W. 0. W., 97 Neb. 71, to maintain their separate con-
tentions. In the McLaughlin case the court, after affirm-
ing the rule of presumption of death, as heretofore quot-
ed, held: “‘In such case an insurer cannot avoid its con-
tract of insurance on the life of such absentee because
of an alleged violation by the insured of a by-law adopt-
ed by the insurer during such unexplained absence,
without evidence that the insured was living when the
by-law was adopted.’” In the instant case the by-law was
adopted during the life of the insured, and if this court
. intended to hold in the McLaughlin case that in all cases
where the by-law was amended, whatever its nature,
scope, or character, before the disappearance of the in-
sured, the beneficiary was bound by the amendment,
ther: we are determined as to the right of the plaintiff
to recover, and this case should be reversed. But we
are not faced with such a contingency. The McLaughlin
case is not determinate of the rights of the parties in:
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this case. The question logically occurs as to whether
the by-law adopted in 1908 was of such a character as
to be binding upon the insured and the beneficiary. As
to this proposition the McLaughlin case is silent. It
determined the issues in that case as far as it became
necessary, and did not discuss or decide the question
as to the binding force of the by-law or as to the effect
of an amendment after the contract was entered into
and prior to the disappearance of the insured, or as to
whether the same was reasonable or not.

In the case of Sweet v. Modern Woodmen of America,
169 Wis. 462, the supreme court in a case analagous to
the one at bar and havmg under consideration the same
by-law, the defendant in that case being the same as the
defendant in the present case, held:

““A controversy as to contract rights between a fra-
ternal benefit association and a beneficiary is not an in-
ternal affair of the corporation with reference to which
the legal decisions of its tribunal can be made conclu-
sive.

“Thus, a by- law of a fraternal benefit association,
providing that the disappearance of a member for any
period short of his life expectancy should not entitle
the beneficiary to recover on the certificate, substantial-
ly changed the contract, and could not apply to a certifi-
cate theretofore issued, though the insured had agreed
that the laws thereafter enacted by the association
should become a part of the contract.”’

The court in the opinion in discussing the provisions
of the by-law say: ‘‘It is an attempt to establish by
contract a rule of evidence and enforce acceptance of
the rule upon the courts.”’

The civil court of appeals of Texas in the case of
Supreme Lodge, K. P., v. Wilson, 204 8. W. (Tex.)
891, declared the rule to be in that jurisdiction: ‘‘Fra-
ternal insurance company’s by-law that absence for
seven years shall not be evidence of death until full
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term of life expectancy of insured has expired was un-
reasonable as to a policy already existing.”

“A bylaw of a fraternal insurance company that no re-
covery could be had upon any certificate of insured absent
seven years until after the expiration of life expectancy
was unreasonable as to an existing certificate.”

It is true that the statutes of Texas provide ¢‘that any
person absent for seven years shall be presumed to be
dead. ” The court held, however, that the by-law was not
only in conflict with the statutes of that state, but it was
unreasonable, and by numerous decisions the courts of
Texas are committed to the rule that a by-law similar to
the one in question is unreasonable, both as to the terms
and conditions contained therein and also as an usurpa-
tion of the powers of the court.

The supreme court of Kansas in the case of Hannon
v. United Workmen, 99 Kan. 734, having under con-
sideration a by-law similar to defendant’s, arrived at
the same conclusion as the Texas court, as to the effect
of this particular by-law, and state that the rule to be
applied to unexplained absences is so well settled in that
state as to have acquired substantially the force of a
statute. The court in the Hannon case distinguishes
many of the cases cited by defendant in support of its
contention. The supreme court of Idaho in Gaffney v.
Royal Neighbors of America, 31 Idaho, 549, declared
that a by-law similar to defendant’s was void.

The supreme court of Michigan has also arrayed it-
self on the side of those courts which have held that a
by-law containing the provision of the one under con-
sideration in the instant case is an unreasonable one.
Samberg v. Knights of Maccabees, 158 Mich. 568,

The exhaustive and well-considered opinion in the
case of Richey v. Sovereign Camp, W. 0. W., 184 Ia.
10, is determinate of nearly, if not all, of the contentions
urged by the defendant in the instant case. In that case
the supreme court of Towa not only held that the change
in the by-law had by them under consideration was in-
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effective to bar the plaintiff from his right of recovery,
but also held: ‘“Where heneficiary of member relied
upon his absence or disappearance, creating presump-
tion of death, proof of loss furnished society was not
required to go beyond showing such disappearance as
would raise the presumption.

¢Where a member disappeared, and his beneficiary
claimed under presumption of death from absence, the
society, which flatly took position it was under no liabil-

_ity until actual death were shown or payments were
made for term of expectancy, thereby waived different
and further proof.” (168 N. W. 276.)

We are constrained to adopt the holdings of the Iowa
court, not only as to its construction of the force and
operation of the by-law passed upon by them, but also
as to the ruling of the court as to the sufficiency of the
proof of loss furnished. The case at bar and the Towa
case as to those two matters are practically identical,
and the reasoning in the Iowa case would apply to the
instant case in all the matters in which 'the facts and
law involved in the two cases are similar.

We have had our attention called to Cobble v. Royal
Neighbors of America, 219 S. W. (Mo. App.) 118, in
which that court, having under consideration a by-law
similar in all respects to the one in the instant case, held
the by-law valid and enforceable and affirmed the judg-
ment of the circuit court from which the appeal was tak-
en. Justice Bradley of that court, however, filed a strong
and convincing dissenting opinion and collated the cases
bearing on both sides of the question and clearly .dem-
onstrated by the argument and authorities cited that
the by-law was void and had been so declared by a
majority of the courts considering the same, and at
his request the case was certified to the supreme court
of that state, where it is now pending.

Also the case of Stein v. Modern Woodmen of Amer-
ica, decided April 30, 1920, is in point, wherein the ap-
pellate court in and for the first district of the state of
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Ilinois held that the said by-law under consideration
in the instant case is not against public policy nor in
contravention of any public law, and bases its conclusion
largely on the case of Apite v. Knights & Ladies of
iHonor, 274 1. 196, and Supreme Council, Royal Ar-
wanum v. McKnight, 238 I11. 349.

Counsel for defendant cites in hig brief in support of
‘his contentions the case of Olson v. Modern Woodmen
rof Astterica, 182 Ta. 1018, where the conclusions of the
‘couil were the same as in the case of Masters v. Modern
Wodmen of America, supra, and McLaughlin v. Sover-
wdign Camp, W. 0. W., supra. Yet the Towa court by
its decision in the Richey case, supra, did not consider
that it was in any manner modifying or overruling the
Olson case. Neither do we consider that the conclusion
we have arrived at is in conflict with the rule declared
in the McLaughlin and Masters cases. The reasons
given in those for the conclusions arrived at would ap-
ply with equal force to conclusions we have arrived at
in the instant case.

The rule is almost universal that an unreasonable and
oppressive amendment to the by-laws of a society of the
character of defendent’s is inoperative. “All by-laws must
be reasonable and consistent with the general principles
of the law of the land, which are to be determined by
‘the courts when a case is properly before them.’”’ 1 Bacon
Life and Accident Insurance, Benefit Societies (4th ed.)
sec. 106.

It must be conceded that the courts of some states
have upheld amendments to by-laws similar to the one
under consideration, notably the courts of Ohio, Mary
land, New York, and Illinois, and others inferentially;
but we decline to be governed by those, but choose rath-
er to adopt the conclusions arrived at by a majority
of and the best-considered cases; the reasoning and con-
clusions which we consider are in harmony with the
previous decisions of this court, and not in violation of
public policy, the statutes of this state, or the fundamen-
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tal principles governing a change in the laws.of a
society which is unreasonable and oppressive.

For the reasons heretofore set forth, we recommend
that the judgment of the district court be affirmed.

Prr Curiam. For the reasons stated in the fore-
going opinion, the judgment of the district court is
affirmed, and this opinion is adopted by and made the
opinion of the court.

AFFIRMED.

Lerron, J., dissents.

Epite R.. STONE, APPELLANT, v. JamMEs H. STINE ET AL.,
APPELLEES.

Firep JuLy 14, 1920. No. 21064.

1. Wills: CoNsTRUCTION. Both in construing a will and in determin-
ing the rights of parties under it, the supreme controlling con-
sideration is the intention of the testator. '

2. . LEGATEES. By claiming under the will, a legatee, by im-
plication, submits to the testator’s intention.
3. Where a testator, having life insurance payable

to his heirs at his death, treats it as part of his estate in mak-
ing his will, in the belief that it is, his belief in that regard,
though erroneous, is adopted by all legatees claiming under the
will and is binding upon them.

APPEAL from the district court for Douglas county:
CuARrLES LESLIE, JUDGE. Affirmed as modified.
Will H. Thompson & Son, for appellant.

Charles W. Sears and John W. Graham, contra.
Cain, C.

Plaintiff, a minor, by her guardian and next friend,
brought this suit to require her father’s testamentary
105 Neb.—3
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trustee to give a fidelity bond to secure trust funds to
the extent of $1,000. The defendant trustee, James H.
Stine, in his answer and at the trial, declared himself
willing to execute the required bond to secure funds to
the extent of $600 only, claiming that plaintiff had al-
ready received $400 of her legacy. The judgment of
the distriet court was that the defendant trustee held
only $600 belonging to the plaintiff, and ordered him to
give a fidelity bond to plaintiff in that sum, premiums
thereon to be paid out of plaintiff’s trust estate in his
hands, the costs of suit to be taxed to plaintiff. The
plaintiff appealed. Decision of this case incidentally
involves the construgtion of a will.

The facts are all stipulated and, as far as material,
are as follows: Edith R. Stone, the plaintiff, is a minor
of the ageof 15 years on July 21, 1919, and is the daugh-
ter of John W. Stone, the deceased testator, by his sec-
ond wife, Luvilla J. Stone, divorced, who is plaintiff’s
guardian. The interveners, Mamie Stine, Floyd E. Stone,
Ella M. Stone, and Ethel Stone are children of John W.
Stone by his first marriage, and are appellees herein.

John W. Stone died in the state of Washington on
January 23, 1911, leaving a last will and testament ex-
ecuted on the 4th day of November, 1910, which was
duly admitted to probate at Seattle in February, 1911.
Final decree of distribution was entered December 3,
1913. °

The portions of the will material to this suit are as
follows: ‘‘First. To my children by my first wife,
to wit, Mamie Stine, wife of James H. Stine, of Omaha,
Nebraska, Floyd E. Stone, Ella M. Stone and Ethel
Stone, I give the life insurance which I have in the
‘Ancient Order of United Workmen,’ to wit, two thou-
sand dollars ($2,000), share and share alike. * * *
Second. To Edith R. Stone, my daughter by my second
marriage, if she survive me, I give the sum of one
thousand dolars ($1,000) in cash, and direct that if
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said Edith R. Stone be under the age of twenty (20)
years at the time of my death, this bequest shall be paid
to said James H. Stine, as trustee, to hold the same,
both principal and interest, until my said daughter ar-
rives at the age of twenty (20) years, at which time the
entire sum, both principal and interest, shall be paid
over to her. But if my said daughter shall die before
she reaches the age of twenty (20) years, then this be-
quest shall lapse and the amount thereof shall be paid
into the residue of my estate under the provisions here-
inafter set out.”” The third paragraph of the will be-
queaths the residuary estate to James H. Stine, to be
held by him in trust until the youngest surviving child
of the testator’s first marriage shall reach the age of 23
years, at which time the entire residuary estate shall
be divided equally between the surviving children of the
first marriage, or the children of any deceased child of
the first marriage by right of representation. The trus-
tee has given no bond, and plaintiff offers that the pre-
mium be paid out of her trust estate.

For nearly 20 years before his death, the testator
had a benefit certificate for $2,000 in the Ancient Order
of United Workmen. His first wife, Eva D. Stone, was
named as beneficiary, but after her death no new bene-
ficiary was named. Hence, it was payable, at his death,
only to his five children in equal shares, as all parties
concede and as this court has held. Schneider v. Modern
Woodmen of America, 96 Neb. 545. The Grand Lodge
insurer refused to pay the insurance money to the ex-
ecutor, and it was paid to the five children in equal .
shares, plaintiff receiving $400 thereof. She claims that
she is entitled to retain this $400 and, in addition, to re-
ceive the legacy of $1,000 under the will Appellees
contend that the $400 already received by her should
be deducted from the $1,000. '

On October 19, 1910, Luvilla J. Stone, mother and
guardian of plaintiff, was granted a divoree from John~

kS
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W. Stone and was awarded the custody of plaintiff,
who was then six years old, and $25 a month for the
- plaintiff’s support during her minority. After the death
of John W. Stone, Luvilla J. Stone, as plaintiff’s guard-
ian, filed a claim against his estate for $825, the amount
then due on the monthly payments, and the further sum
of $2,500 to cover the payments thereafter to become due
until plaintiff should become of age in 1922. On the
court’s order, and out of the estate, $825 was paid to
plaintiff’s guardian and $2,500 was paid to the Title
Trust Company of Seattle, plaintiff’s trustee. The en-
tire estate, after payment of all debts, other than the
two payments above noted, consisted of a half interest
in some lots in Seattle valued at $2,250, $8,311.43 cash,
and other items of less value than $100. After deduct-
ing those two payments, there remained in the hands
-of the executor only $4,986.43, which he paid to the
defendant trustee.

It will be noted from the will itself that the testator
believed he had power to make testamentary disposition
of the $2,000 life insurance money, and that he made
his will with the idea that it was a part of his estate.
Of course, he was mistaken about this, since the insurance
was payable to his children, no new beneficiary having
been named. Nevertheless, it was included within his
testamentary scheme, and he treated the insurance as
part of his estate and it must be so treated by all who
claim under the will. He provided that plaintiff should
have but $1,000 out of the whole of what he regarded as
his estate. That was the testator’s intent, and it is con-
trolling and must prevail over every other consideration,
not only in the construction of the will, but in determin-
ing the rights of all persons claiming under it. Beer-
mann v. DeGive, 112 Ga. 614; Weeks v. Weeks, 77 N.
Car. 421; Worley v. Wimberly, 99 Neb. 20; Hill v. Hill,
90 Neb. 43; In re Estate of Willits, 88 Neb. 805; In re
Estate of Manning, 85 Neb. 60; St. James Orphan Asy-
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lum v. Shelby, 60 Neb. 796; Mohr v. Harder, 103 Neb:
545. . By claiming under a will, a legatee adopts and
submits to the testator’s intent. Weeks v. Weeks, supra.

The testator intended that this life insurance money
should go to the four children of his first marriage in
equal shares, and that this plaintiff should have a total
of only $1,000 out of what he regarded as his estate.
If plaintiff’s contention should prevail, she would re-
ceive $400 more than the testator intended and each of
the appellee children would receive $100 less than he
intended, and thereby his whole scheme would be disar-
ranged and his purpose defeated. This cannot be per-
mitted. The only way now to carry out the testator’s
intent is to treat the insurance money as part of the
estate as he treated it, and charge the $400 already re-
ceived by plaintiff against her legacy of $1,000, leaving
$600 in the hands of the trustee belonging to her.

But appellant contends that the parties to the will and
those concerned in carrying out its provisions have
placed a different construction on the will by treating
the insurance money as not being a part of the estate
at all, citing Cady v. Travelers Ins. Co., 93 Neb. 634,
Jobst v. Hayden Bros., 84 Neb. 735, and Pate v. French,
122 Ind. 10, in' support of the contention. There are
two answers to this contention. One is that the insur-
ance money was paid by the Grand Lodge and received
by the children under actual legal necessity and they
had mo alternative, and, hence, their act cannot be in-
terpreted as a construction of the will. The other
answer is that the legatees cannot displace the testator’s
intent by their interpretation without setting aside the
whole will. The two Nebraska cases cited relate to the
construction of contracts and no will was involved. The
Tndiana court simply upheld deeds made by devisees.
Neither of the cases cited is in point.

Appellant also contends that the probate court of the
state of Washington has construed the will in her favor.
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We have examined the decree of that court with care,
and the construction of the will was not in issue or before
the court, and was not decided. The report of the ex-
ecutor to that court shows that he has paid the total
sum in his hands, after the payment of debts and
charges, over to the trustee, and states the total amount
and the names of all legatees, but does not state any specific
amount to be paid to any legatee. There could not be and
was not any judicial construction of the will by that court.

Appellant further complains that the trial court erred
in holding that the trustee should account for the money
from December 8, 1913, instead of February 14, 1912,
when he received a sum sufﬁclent to cover the bequest to
plaintiff. In this appellant is right, and it is conceded
by appellees in their brief, and the decree of the district
court should be modified accordingly Complaint is al-
so made of the taxing of the costs to plaintiff, but we
think the costs were properly so taxed.

We recommed that the judgment of the distriet court
be modified so as to require the defendant trustee to
account to plaintiff for the $600 from February 14, 1912,
and that, as so modified, the judgment of the district
court be affirmed.

Per Curiam. For the reasons stated in the foregoing
opiniom, the judgment of the district court is affirmed,
as modified, and this opinion is adopted by and made the
opinion of the court.

» AFFIRMED.

NatronaL Surery CoMPANY, APPELLANT, v. THOMAS LoVE,
APPELLEE.*

Foep Jury 14, 1920. No. 21086.

1. Judgment: Varimity. Section 1, art. IV of the Constitution of the
United States, requiring that full faith and credit shall be given
to the judgment of a sister state, has no application to such

* Reversed on rehearing. See opinion, p. —, post.
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a judgment rendered against one of several joint obligors who
was a nonresident of the state, and had no notice or knowledge
of the pendency of the action, and did not appear therein.
D’Arcy v. Ketchum, 11 How. (U. S.) *165; Thompson v. Whitman,
18 Wall. (U, S.) 457; Knowles v. Gaslight & Coke Co., 19 Wall.
(U. S.) 58; Hall v. Lanning, 91 U. S. 160.

. CONCLUSIVENESS. A judgment rendered against an indem-
nitee on a bond upon which he was surety is not conclusive upon
the indemnitor of his liability thereon, when such indemnitor
was a nonresident of the state in which the judgment was render-
ed, and had no notice or knowledge of the pendency of the action
on the bond, and did not appear therein. .

3. BEvidence: JUDICIAL RECORD: AUTHENTICATION. It is indispensabie
to the authentication of a judicial record of a sister state that it
‘have attached thereto a certificate of the presiding judge that
the attestation is “in due form’” or “in due form of law.” Chapman
v. Chapman, 74 Neb. 388; Rev. St, 1913, sec. 7979.

" 4, Evidence examined, and held to sustain the judgment of the trial
court,

AppeaL from the district court for Sioux county:
Wiuiam H. Westover, Junce. Affirmed.

F. S. Baker and Crane, Boucher & Slternberg, for ap-
pellant.

J. E. Porter, 0. W. Percy and Tyrrell & Westover,
contra.

Caix, C.

In this action the National Surety Company sued the
defendant, Love, to recover the sum of $650.80 upon a
written contract executed by Love to indemify the com-
pany for any loss, damage or expense it should sustain
by reason of becoming his surety upon an attachment
bond executed on the 8th day of May, 1914, in a case
where he sued one Al Crystal in the circnit court of
Klamath county, Oregon, to recover the sum of $1,000.
The case was tried to the court without a jury, and, on
May 12, 1919, resulted in a judgment dismissing plain-
tiff’s action. Plaintiff appeals, assigning as error that
the judgment is contrary to law and to the evidence.
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The facts are somewhat involved, but will be stated
with as much brevity as possible, as follows: On May
8, 1914, Thomas Love began an action and attachment
proceeding against Al Crystal in the Oregon court to
recover $1,000 for money had and received, and the
plaintiff herein became surety on the attachment under-
taking. The attachment was levied upon a stock of lig-
uors and bar fixtures belonging to Crystal in Klamath
Falls, Oregon, but he gave a redelivery bond with Pow-
ell and Montgomery as his sureties, and again got posses-
sion of his goods. On August 14, 1914, upon the affi-
davit of Love a successive writ of attachment issued,
which was served on August 20, 1914, by garnishing
$1,00% in the hands of the First State & Savings Bank
of Klamath Falls. In the case of Love v. Crystal, plain-
tiff was represented by C. M. O/Neill, and the defendant
by W. H. A. Renner, assisted by J. C. Rutenic and
Joseph S. Kent, all of Klamath Falls. On August 20,
1914, Love’s attachment case was dismissed upon his
own motion, the order of court reciting that an adjust-
ment had been made of all differences between the par-
ties by the sureties on the redelivery bond, “who settled
all matters pertaining to said cause of action.” It is
andisputed that, a day or two before the order of dis-
missal was entered, O’Neill, the attorney aof record for
Love, and Renner, the attorney of record for Crystal,
met together and discussed the settlement of the case,
and agreed upon the terms of settlement; that they to-
gether went and saw Powell, one of the sureties on the
redelivery bond, and that Powell paid O’Neill $1,000 in
settlement of the case in the presence of Renner, and
that O’Neill and Renner were bhoth present in court when
the order of dismissal was entered. From that point
there is a conflict between the testimony of O’Neill and
that of Renner. O’Neill testifies that a stipulation of
settlement was drawn up in triplicate and signed by
himself and Renner: Renner denies this, and takes the
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ground in his testimony that, at the time the settlement
was made, although he was still Crystal’s attorney, he
was not acting for him, and that Crystal knew nothing
about it until from one to six months later, and that
the $1,000 paid to O’Neill was not Crystal’s money, but
that Powell paid it out of his own funds to escape a
prospective additional liability of $250 on the redelivery
bond. Renner testified that he did not represent the
sureties on the redelivery bond at” the settlement, and
accounts for his participation by saying that he did rep-
resent the Jesse Moore Hunt Liquor Company, which
had idemnified these sureties. On the other hand, O’Neill
testified in open court very fully to all the circumstances
attending the settlement, and explained that the $1,000
paid was really Crystal’s money that had been garni-
sheed in the bank, and that Renner was acting for Crys-
tal; and his testimony shows that he had no suspicion
that Renner was really representing an undisclosed
client. A careful examination of the record convinces
us that the trial court was right in adopting O’Neill’s
version of the settlement. We hold that the evidence
clearly establishes the fact that a complete settlement
of the attachment case of Love v. Crystal was made be-
tween the parties thereto acting through their respective
attorneys. The payment by Crystal of the full amount
claimed by Love was a confession of the justice of the
claim, and, as under the Oregon law an attachment
seems obtainable on plaintiff’s affidavit that his claim is
just, it follows that the writ did not issue wrongfully,
and that there was no liability on the attachment bond.
But appellant insists that there was an adjudication
that there was no settlement by Crystal and that the
attachment wrongfully issued, in an action in the same
Oregon court, wherein Crystal sued the National Sure-
ty Company and Love for damages on the attachment
bond on the alleged ground that the writ wrongfully
issued. The last case was begun on March 8, 1915, and
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again Crystal was represented by Renner, and the Sure-
ty Company by Rutenic and Kent, who had been attor-
neys for Crystal in the attachment suit. T.ove was then
a nonresident of Oregon, was not notified of the suit,
did not appear, and knew nothing of its pendency. Un-
der these circumstances, the provision of the federal
Constitution requiring full faith and credit to be given
the judgment of a sister state has no application, and
the defendant is not concluded thereby, even though he
might be so concluded under its laws. D’Arcy v. Ket-
chum, 11 How. (U. 8.)*165; Thompson v. Whitman,
18 Wall. (U. 8.) 457; Knowles v. Gaslight & Coke Co.,
19 Wall. (U. 8.) 58; Hall v. Lanning, 91 U. 8. 160.
Moreover, there is in the instant case no proof of the
judgment of the Oregon court, except what purports to
be a copy thereof certified by the clerk of the court only.
There is no certificate of the presiding judge, as required
by section 7979, Rev. St. 1913, which this court has held
to be indispensable to its authentication. Chapman v.
Chapman, 74 Neb. 388. However, what purports to be
a copy of the judgment of the Oregon court shows that,
on January 7, 1916, Crystal recovered a judgment for
$500 against ‘‘the defendant, National Surety Com-
pany,’’ only. We are of the opinion, therefore, that the
judgment of the Oregon court in the case of Crystal v.
The Surety Company is not, in any view, conclusive upon
Love, who was a nonresident, and had no mnotice of the
suit, and that there was no adjudication against the
settlement or of the wrongful issuance of the attachment.
Those questions were still open at trial of this case, and
depended for their decision upon the evidence. Hen-
derson v. Eckern, 115 Minn, 410; Ann. Cas. 1912D, 989.
In 22 Cye. 106, it is said: ‘‘The omission to give notice
to the indemnitor does not go to the right of action
against him, but simply changes the burden of proof, and
imposes upon the indemnitee the necessity of again liti-
gating and establishing all of the actionable facts.”’
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And again at page 93, it is said: “But unless notice is
given the first judgment is prima facie evidence only of
liability and the indemnitor may show that the indem-
nitee had a good defense which he neglected to set up.”’

We have seen that there is ample evidence to estab-
lish the fact that the case in which the attachment bond
was given was fully settled and dismissed, and that there
is no evidence whatever that the attachment was issued
wrongfully, but, on the contrary, a fair inference is that
it was properly issued. The surety company, therefore,
had a good defenmse against the action brought against
it by Crystal in Oregon. In short, there was, in our
opinion, no liability against the company on the attach-
ment bond, and this defense is still available to this
plaintiff indemnitor. It is against only actual legal li-
abilities that the contract of indemnity engages, and not
against such as are fictitious or imaginary. Still, it may
be urged that the surety company was sued in Oregon,
and paid a judgment, and at least was put to the ex-
pense of interposing a defense. To this suggestion we
have to say that the foregoing observations are sufficient
answer. But there is still another fact which deserves
attention in this connection. It is true that in the trial
of the Oregon case of Crystal v. The Surety Company,
‘plaintiff herein, the company ‘‘set up’’ in its answer the
defense that the attachment suit had been settled. But,
it must be added, the company neglected to establish it
by evidence. The evidence of O’Neill, who had left
Klamath Falls, might have been taken by deposition, but
it was not. Even Manning, his partner, who lived at
Klamath Falls, could have been produced as a witness,
but no attempt was made to do so. Love was absent in
Nebraska, and only feeble and futile efforts were made
to reach him for the service of summons, and none at
all to get his testimony. In fact one or both attor-
neys for the surety company seem to have been favorably
impressed with Renner’s unique theory that, while he was
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the attorney for Crystal at the. time of the settlement,
and was participating therein, he was not really acting
for him in the matter.

This case was loosely tried in the court below. Depo-
sitions of the attorneys, Renner, Kent, Rutenie, and the
clerk, Chastain, were taken twice. Some were offered
in evidence and some were not. At the close of the trial,
on June 3, 1918, a stipulation was made that plaintiff’s
attorneys might take additional depositions, which was
done in November, 1918. All depositions are attached to
the bill of exceptions. Other questions are raised by both
parties, but our conclusions obviate the necessity of con-
sidering them.

The evidence is sufficient to sustain the judgment of
the trial court, and it is right.

We recommend-that the judgment of the district court
be affirmed.

Per Curiam. For the reasons stated in the foregoing
opinion, the judgment of the district court is affirmed,
and this opinion is adoptcd by and made the opinion of
the court.

AFFIRMED,

L. M. THOMAS ET AL., PLATNTIFFS, V. LAVINA GEORGE ET AL.,
APPELLEES: Horsom Lumser & Coar Company,
APPELLANT,

FiLep JuLy 14, 1920. No. 20927.

1. Mechanics’ Liens: LiEN oN WIFE'S LAND: CONTRACT 8Y HUSBAND.
“A mechanic’s lien cannot be created upon the land of a married
woman for work done or material furnished in improving such
land under a contract with her husband, where the husband acts
merely for himself,” Rust-Owen Lumber Co, v. Holt, 60 Neh. 80,
followed.

: ConTrACT: NovarioN: Esrtopper. If one orally agrees with
@ dealer to purchase 'a certaip quantity of building material to

o)
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be used in the construction of a building, and, before any of the
material is delivered or any part of the purchase price paid, the
vendee enters into a contract with a contractor to take over the
same material and use it in the construction of the building,
and so expressly notifies the dealer, good faith on the part of
the dealer requires that he take an unequivocal position as to
whom he will regard as his debtor; and, if his attitude is am-
'biguous in that respect and the original vendee, believing his
oral agreement abrogated, becomes obligated to the contractor, who
uses the material, the dealer will be held to have released the
vendee in the original oral agreement and estopped to enforce it.

[

Contract: NovaTioN: EvipExce. Evidence examined, and held that
there was a novation of the original agreement by which the con-
tractor became substituted for the original vendee and the latter
released.

i

AppEaL from the district court for Lancaster county:
WirLiam M. Mornive, Jupes. Affirmed.

Sterling F. Mutz, W. G. Kline and T. F. A. Williams
for appellant.

3

George E. Hager, contra.

Caixn, C.

L. M. Thomas & Son, plaintiff, brought this suit
against Lavina George and E. T. George, her husband,
to foreclose a mechanie’s lien for hardware furnished in
the erection of a dwelling-house on lot 1, in block 99, of
University Place, Nebraska, owned by the defendant
Lavina George. The defendant Horsch Lumber & Coal
Company filed a cross-petition against the defendants
George, seeking to foreclose a mechanie’s lien for $701.12
for Tumber and material furnished in the erection of the
same building. The defendant William Seng sought
judgment against the defendants George for a balance
due for the construction of the dwelling-house. The
district court by its decree dismissed the plaintiff’s
suit, and rendered a money judgment against the de-
fendants George for $391.75 in favor of the defendant
William Seng, and dismissed the cross-petition of the
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defendant Horsch Lumber & Coal Company. The
Horsch Lumber & Coal Company appeals from the
decree dismissing its cross-petition, and is the sole appel-
lant. Lavina and E. T. George are the appellees.

Appellant’s assignments of error are that the court
erred in denying the foreclosure of its lien, and in re-
fusing to render a personal judgment against the de-
fendant E. T. George, and in holding that the Georges
were not the original contractors for the material fur-
nished, and that Lavina George had not authorized E. T.
G