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In Memoriom.

JOHN H. AMES.

At the session of the supreme court of the state of Nebraska,
March 7, 1911, there being present Honorable MaNoAH B. Reesg, Chief
Justice, Honorable JoHN B. BARNES, Honorable CuaArLEs B. LETTON,
Honorable Jesse L. Roor, Honorable Wirriam B. RoOSE, Honorable
Jaco Fawcerr, and Honorable SAaMUEL H. SEDGWICK, Associate Jus-

tices, the following proceedings were had:

May 1T PreasE Your HONORS:

On the 18th day of January, 1911, The Supreme Intelligence,
Author of Light and Life, in His wisdom summoned from our midst
to His everlasting home a widely known and greatly esteemed member
of this bar. Many of us followed the casket enclosing all that was
mortal of the one we mourn to his last resting place, where Wyuka

¢“Waves above him her green leaves, dewy with Nature's teardrops,
Grieving, if aught inanimate e’er grieves,
Over the unreturning brave.'’

A little hillock marks the spot. Winter will whiten it with beauti-
ful snow; Spring will clothe it with a mantle of green; Summer will
deck it with roseate hues, and the hand of affection will plant the
violet and myrtle; Hazy Autumn will come with delicate pencil of
frost and transfer the tints of the rainbow to the foliage of nature,
and the falling leaves, “rustling at the eddying gust,” will lie lightly
upon his grave; Morning will greet it with her earliest light, Night
will guard it with brightest stars; but not for him the light of morn-
ing, the stars of night, the beauty of spring, the splendor of summer,
the gloty of autumn, or the majesty of winter; he has no more a part
in that which is mortal.

It is fitting that this Honorable Court should pause for a brief
space to bestow a last mark of respect upon the memory of one who
was so lons and so lately a member of this court, and that a few
words of tribute may be spokcn of him whom we knew and honored.
It is not the time to dwell upon his death, for here in the community

(vil)



viii IN MEMORLIAM—

which has known him so long and so well, in the hearing of those
who cherish his memory now that he has gone, among the people
whose confidence he enjoyed and repaid with fidelity, there is a touch-
ing fitness in telling over, however briefly, the record of his life, and,
in its iteration, live over again the companionship of the one whose
absence we deplore.

Life has two phases worthy of attention: The first considers the
inherent elements of character; the second regards oharavter in its
application, in its motives, its achievements, its activity in practical
life, its exampl~e for admiration and emulation.

Jo'nx H. Amrs was born in Vermont in 1847. His parents moved
to Chautavqua county, New York, when he was a child. In 18(8 he
was admitted to the bar in Buffalo, New York, coming to Lincoln in
the next year; and here he resided, with the exception of a_short time
spent in St. Louis, until he was summoned to the unseen home, at the
age of 64 years. For nearly 43 years he was a distin:uished citizen
of this state, an honored member of tils bar, and for years a most
worthy member of tlis court’s commission.

He was Lind, nffable and genetrous. Tnore dweit within that house
of c¢lay a heart that vibrated to the touch of symzathy and fiiindship,
and when he found a friend who:e adoption would stand the test of
true friendship, he “anchored him to his soul with hooks of steel.”

As a lawyer he was a safe, conservative and wise counselor; he
understood law as a science; he had a mind peculiarly adapted to the
law; the broad principles of justice and equity which he found on
every page of the law library were in perfect consonance with his
own nature.

As a judze and jurist he possessed qualities of mind which emi-
nently fitted him for the bench, as is attested by the many terse and
illuminaiing oninions from his pen while serving as Court Comniiz
sioner. This judicial temyperament, a keen and discriminating under-
s'ancing, added to his long years of patient industry and profound
study, gave him rank ameng the ablest mnembers of his profession.

He tcok peculiar celi~ht in the companiohship of his brother mem-
bors of the bar, as all can attest who ever met him professionally or
shared his hespitality, and years of faithful, earnest devotion to the
welfare and inicrist of the people of Nebraska have enshrined his
memory in the hearts of its citizens.

Aside from a knowledge of the jurisprudence of his country, he
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had a broad culture and wide range of general information, embracin?
history, philosophy, economics, polities, science and other subjects, not
omitting religion. This familarity with all subjects, coupled with a
mild and gentle humor which heamed from his eyes and brightened
his swmile, made him a most congenial and instructive conversational-
ist and companion.

A strong sense of duty was the foundation of his action. Bound by
no partv platforms, by no dogmas or creeds of the past, he stood four-
sided to every blast that blew, and with Carlyle “looked boldly out
with an unhampered mind from the thirty-two points of the compass”
in search of truth. Persistently and at all times he sought to know
{he truth, the whole truth, and nothing but the truth, and in the glow
of its whiie light, in the complete and full exercise of his intellectual
processes, he wrought out for himself a philosophy of life which may
be summed up in “The Fatherhood of God, the brotherhood of man,
ana the progress of mankind upward and onward forever.” KEndowed
with a keen and analytical mind, an ease of expression, gifted with a
comprehensive vocabulary and a ready pen, he rendered valuable
service on many ‘questions concerning the public welfare. 1t is fitting
that we dwell upon the lives of such men; they are full of instruction;
they point the way of usefulness and teach the science of honor and
success; they stimulate the progress of civilization and leave their
impress on every page of their life-history.

As we near the close of life, we note that so many who began the
march with us have fallen by the wayside, “like leaves in wintry
weather,”” that we sometimes feel as if the friends who have gone
are more numerous than those who remain. One by one that noble
band of pioneers in the profession of the law are leaving us. A little
while and they will all have péssed away. What we should treasure in
these solemn events is not the trite lesson of the uncertainty of life,
but that life be filled up with duty; therefore life is of deeper import
than death. Life is our only opportunity to make up that record which
must stand in ithe court of last resort and highest appeal, for even

““Within the hollow crown
That rounds the mortal temples of a king,
Keeps Death his court.’”’

Qur friend, companion and brother is gone from us. His place
may be filled with successors of greater talents and of more dazzling
brilliancy, but 1t never will be filled by any man of more generous
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impulses, nor by one more loyal to-the interests of his fellow men and
the common welfare. Therefore,

‘Whereas, We recognize that Joay H. AMES was a lawyer of dis-
tinguished ability, a wise, able and safe counselor; that to the legal
fraternity he was an example worthy of the best emulation for sin-
cerity of purpose, honesty of conviction, untiring zeal, and an industry
and assiduity which were proverbial; that his mental endowments
were of a high order, a mind active, vigilant and intent; that he was
a man of excellent understanding and most amiable manners; that,
by shunning neither the labors nor the responsibilities entailed in the
discharge of his public or private duties, he was secure against the
shafts of cnvy or ‘he intrigues of ambitious rivalry; that he was not
intolerant or censorious toward others, but conceded to all the same
independence of thought and action which he exercised for himself;
that he was great in the essential qualities of mind, heart, sympathy,
benevolence, charity, integrity, patriotism, loyalty and honor; that as a
citizen he was a sincere and earnest advocate of economy in the ad-
ministration of public affairs; that he was truly the friend of the
people, observant of their wishes, conditions and interest; that as a
friend he was not selfish in his attachments, basing friendship upon
the value of friendship to himself: Therefore,

Be il Resolved, That in the death of JormN H. AMES ihe state has
lost a distinguished citizen of rare ability; the bar a member whose
labors and discussions were of invaluable assistance to this tribunal
in whose records they are preserved; that we will ever hold in rev-
erential remembrance his eminent attainments, his character and bear-
ing as a member of the profession and court; and that his death is to
be deplored, not only by the legal fraternity, but by all who regret the
loss of a good man:

Resolved, That while we would not disturb with a stranger’s ac-
cents the sorrow of a stricken fireside where as husband and father
centered his greatest interests, and that while mere words of sympathy
cannot remove grief nor restore loss, yet we would assure the be-
reaved family of our deep sorrow and heartfelt sympathy:

Resolved, That these resolutions be spread upon the records of this
court, and that a cop— be sent to the family of the d-ccased.

A. J. SAWYER.

S. B. Pouxb.

W. D. OLpHAM.
EpsoN RicH.
Epwarp F. PETTIS.



JOHN H. AMES. xi

f{oNORABLE S. B. PoUND:
MAY 1T PLEASE YOUR HONORS:

In the death of Honorable JoN H. AMEs, whose loss we mourn to-
day, a notable figure in the legal profession has dropped from the ranks
of the members of the bar of this state. Asa practitioner, as a profound
student of the law, as a close and logical reasoner, he took high rank.
He won his way, advancing by slow but firm and steady steps to the
very front of his profession. He always looked for the principle in-
volved in a case, and was impatient of precedent which did not square
with the principle as he saw it. He was wedded to the law; he loved
its history, its traditions, its mysteries, its literature, the noble masters
who have practiced and administered it; he contemplated with a glow
of admiration the large part it has played in the government of com-
munities of people and the salutary influence it has exerted on the
intercourse between states. He was engaged in many important
causes, among which was the Bartley bond case. That case taxed his
powers to the utmost. He was one of the sureties on the bond, and
an adverse eﬁding was likeiy to sweep away his private fortune.
Much of the responsibility and management of the case fell upon him
as chief counsel. It was a long, harrassing, and vexatious suit. The
strain and stress to which he was subjected, exhausted his strength,
impaired his health, weakened his constitution, and no doubt short-

- ened hig life. It is said that not one of the sureties on the bond now
survives. It is claimed, and I believe the fact to be, that he was the
author of the somewhat noted statute known as the “Slocumb Law.”
It is well known that his opinion was frequently sought upon intricate
legal and constitutional questions involved in measures pending before
the legislature.

To the power of intellect, coupled with the power of industry, must
be attributed the main secret of his success. He owed little to attract-
ive personality or to the urbanity of manners. Lacking those mag-
netic and popular qualities that attract and attach others to one pos-
sessing them, he commanded their respect and confidence by the orig-
inality of his thought, the persuasiveness of his logic, and the
seriousness and forceful vigor of his phrase.. Although devoted to
hig profession, he had an insatiable longing to explore, as opportunity
offered, the wide field of knowledge, to unravel, if possible, some of
the secrets of nature, to learn the history and get a clue to the destiny
of man, and to solve some of the economic problems growing out of



i IN MEMORIAM-—JOHN H AMES,

w

the (omplexities of human affairs. He had an original and philo-
sophic cast of mind that led him to seek for the seeds of things, the
roots and hidden forces that lay beneath the surface. He was anxious
to find verity as it really was, not merely as it appeared to be. He
had to an unusual degree the gift of terse and lucid expression. He
seldom indulged in the graces of speech for the sake of ornament, and
yet his language had a certain attractiveness, owing to the accuracy
and'precision with which it conveyed his thoughts. He had a genial
disposition; he envied no man the prize he had fairly won. He re-
spected the honest opinions of others, however much they differed
from his own. )

But our brother is no more. His work is done. His voice is
hushed. It will not be heard again within these walls. It remains for
us, endowed with feebler powers, to strive io do that which may, in
some degree, approach in worth the work which he has so nobly
wrought.

By THE CoCrr:
It is ordered that the resolutions reported by the committee be
spread upon the records of this court, and that they be published in

the next volume of the reports.
M. B. REESE,

Chief Justice,
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1910.

BarBARA KUHLMAN, APPELLEE, V. WILLIAM J. LEMP
BREWING COMPANY, APPELLANT.

FiLep NovEMBER 26, 1910. No. 16,069.

OrINION on motion for rehearing of case reported in
87 Neb. 72. Former opinion corrected. Motion for rehear-
ing overruled.

PER CURIAM.

On the motion for a rehearing in this case it is strenu-
ously contended that our decision is contrary to, and in
effect overrules, Steen v. Scheel, 46 Neb. 252. If the state-
ment in our opinion that “in April,” before the lease ex-
pired, the tenant “informed the plaintiff that if a license
to sell intoxicating liquors could mnot be procured it
would not exercise its option to again lease the premises,”
was correct, then we think the decision would have that
effect.

We have again examined the record, and find no evi.
dence therein tc sustain that statement. On the other
hand, it would seem that the landlord was not notified of
any such intention. The lease expired May 1, 1907, and
the key was not delivered to the plaintiff until June 29 of
that year, and the defendant held possession of the
premises from the date of the expiration of the lease until
that time. According to Delashman v. Berry, 20 Mich.

4 (1)
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292, such holding over amounted to a rencwal of the lease
for another term of one year. See, also, Montgomery .
Board of Commassioners, 76 Ind. 362, 40 Am. Rep. 250 2
Tiffany, Landlord and Tenant, pp. 1484, 1486; 24 Cyc.
1018.

Our opinion is hiereby corrected to conform to-the facts
as shown by the record, and the motion for a rehearing is

OVERRULED.

STATE OF NEBRASKA, APPELLANT, V. FIRST CATHOLIC -
CHURCH OF LINCOLN ET AL., APPELLEES.

-

FiLep NovEMBER 26,1910. No. 16,873.

Religious Societies: CoONVEYANCES: VALITY. In the year 186Y, the
legislature passed an act authorizing the governor to execute
deeds of conveyance to the trustees of churches or religious
societies to which certain lots in the city of Lincoln had been
assigned by the capital commissioners. Acting under such
authority, the governor conveyed the lots in dispute in this
action to certain named persons, as trustees, for the FNirst
Catholic Church of the city of Lincoln, which was not then
incorporated. The trustees and their successors, by mesne con-
veyances, transferred the title to the property to the same society
after its incorporation as a church organization. The society,
previous to its incorporation, took possession of the property as
soon as it was set over to them, and made valuable improve-
ments thereon prior to the execution of the deed by the governor,
in 1870, and has been in peaceable possession ever since, using
the same for church and parochial school purposes, in strict
accordance with the purposes of the sale by the state to its
trustees. Held,

First, That the act of the legislature in providing that convey-
ances be made to ‘“trustees of churches or religious societies”
did not contemplate nor require that such religious societies
should be incorporated before the state could be divested of its
title.

Second, That the deed to the persons named as trustees vested
the title in them for the use and ben.ficial interest of the society
named in the trust and then existing.
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Third, That the conveyances from the said trustees and their
duly authorized successors to the church after its incorporation
vested fee title in the church.

AprPEAL from the district court for Lancaster county:
LiNcoLN FRrosT, JUDGE. Affirmed.

Arthur F. Mullen, Attorney General, for appellant.
A. J. Sawyer, T. J. Doyle and G. L. De Lacy, contra.
Smyth, Smith & Schall, amict curie.

REESE, C. J.

The attornev general, having been previously directed
by the state hoard of public lands and buildings so to do,
filed his petition in the district court for Lancaster
county, in which it is alleged that the state acquired title
to lots 7, 8 and 9, in block 65, in the city of Lincoln, on
or about August 2, 1867, and under the provisions of an
act of the legislature of June 14, 1867, and of an act ap-
proved February 15, 1869, respecting church lots, on the
6th day of September, 1870, sold and'attempted to convey
said lots to the First Catholic Church of Lincoln, and the
deed of conveyance was made to Emanuel Hartig, Michael
Hofmayer and Joseph Sands, as trustees of said church,
and to their successors in trust therefor, and which
deed was duly recorded in the deed record of
Lancaster county; that the said Sands died intestate
in the year 1882, and that Mrs. John Zimmerer
and F. Joseph Sands are his children, and sole heirs;
that after the execution of said deed P. W. O’Con-
nor, James Ledwith and Thomas Heelan succeeded to
said- trusteeship, and as such attempted to convey the
premises to the Right Reverend James O’Connor, the then
bishop of the Catholic diocese of Nebraska, and to his suc-
cessors in trust, as such bishop, for St. Theresa Congrega-
tion, which was the same organization as the said First
Catholic Church, and that said deed was duly recorded;
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that thereafter the Catholic diocese of Nebraska was di-
vided, and the diocese of the city of Lincoln was estab-
lished, and the Right Reverend Thomas Bonacum was
duly made the first Catholic bishop of Lincoln, and on Oc-
tober 4, 1888, the said Bishop James O’Connor undertook
to convey said premises to said Bishop Thomas Bonacum, .
which deed of conveyance was duly recorded; that there-
after on the 13th day of December, 1906, the said Bona-
cum, as bishop of Lincoln, attempted to convey the said
premises to the First Catholic Church of Lincoln, other-
wise known as St. Theresa Pro-Cathedral, the deed of
conveyance being duly recorded in the proper deed rec-
ords of Lancaster county. It is further alleged that the
said First Catholic Church of Lincoln, alias St. Theresa
Pro-Cathedral, was not legally incorporated at the time of
the attempted conveyance by the state to its trustees, nor
until about the month of December, 1906; that while the
said church at all times maintained a church building and
parochial school upon said premises, expending large sums
of money in the construction of improvements thereon,
and while the said property was constantly and perma-
nently used for said church and school purposes, yet, the
church not having been incorporated, it could not legally
receive nor hold the property so conveyed to its trustees
by the state, and, for that reason, it never acquired the
title thereto, the title at all times remaining in the state,
notwithstanding said church was at all the time re-
ferred to a de facto corporation; that the said Michael
Hofmayer, one of the original trustees and a Benedictine
father of the Catholic church, died in the year 1902, leav-
ing no descendants, and his collateral heirs are unknown;
that Emanuel Hartig and the heirs of Sands claim some
interest in the property, by the conveyance and descent,
but that their rights are denied by the state. The prayer
of the petition is that the pretended deed from the state to
the trustees of the then unincorporated church, and the
subsequent conveyances, be canceled, set aside, and held
for naught, and the title of the state quieted.
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The defendants Sands and Zimmerer entered their vol-
untary appearance, and answered, disclaiming any title
to or interest in the property, and asking that they be
acquit of all costs. Similar action was taken by Hartig.
The defendant First Catholic Church of Lincoln, alias St.-
Theresa Pro-Cathedral, answered, admitting substantially
all the averments of the petition as to the conveyances,
the absence of incorporation, etc., and averred that at the
time the deed was made by the state to the trustees the de-
fendant was a de facto corporation, at all times having a
complete organization, and that the said trustees could and
did hold the title to said property for it, that the church
building has and had been at the time of the conveyance
duly dedicated as such, that services had ever since been
regularly held therein by the congregation composing the
organization, and that the deed by the state was a valid
conveyance and vested the title to the property in the
church and its trustees. The acts of the legislature of
June 14, 1867 (laws 1867, p. 52), and February 15, 1869
(laws 1869, p. 276), giving the authority for the convey-
ance, are cited and referred to by the title, but need not
be further noticed here. It is claimed that full authority
existed for the conveyance, that the state was thereby di-
vested of its title to the property, and that through the
conveyances the defendant became and is the absolute
owner thereof, the trustees acting in no other capacity
than as such trustees, and claiming no right nor authority
over the property other than as the holders of the title in
trust. All unadmitted averments of the petition are de-
nied. The defendant, further answering by way of cross-
petition, sets out substantially the same historical facts
as are contained in the petition, with the exception that
in the description of the property lot 10 is included as a
part of the premises “described in the plaintiff’s petition,”
but which does not therein occur; that the said lots were
duly and regularly sold to defendant and conveyed as
aforesaid by absolute deed; that all the conveyancés prior
to the vesting of the title in defendant were made in trust
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for it and its use and benefit, and that it was and is the
owner of the property. It is further set out that in an
action pending in the district court for Lancaster county
on the 14th day of December, 1906, which was an applica-
‘tion of said church for authority to sell the said real es-
tate, the court having full jurisdiction of the subject mat-
ter and of all the parties interested in said real estate, it
was duly adjudged and decreed that the defendant was
the owner in fee of the said lots 7, 8, 9 and 10, in block 65,
in said city of Lincoln, and said title was adjudicated and
confirmed in defendant, which said judgment and decree
remain in full force and effect. It is alleged that the
claims of the plaintiff are an interference with the free
exercise, use and enjoyment of said premises by defend-
ant, and the prayer is that the title to said property be
quieted in said defendant church, as against the state and
all other defendants. The state demurred to the answer
of the church, assigning as the grounds therefor that the
averments therein failed to state a defense to the petition.
The demurrer was overruled, and, the state standing on
its demurrer, a decree was entered in favor of defendant
church. Plaintiff appeals.

The- case has been elaborately briefed and argued at
the bar of the court by the parties to the suit, and a com-
prehensive brief has been filed by Messrs. Smyth, Smith
and Schall, as friends of the court, and as representing
clients of theirs who, it is claimed, are interested in the
result of the action for the reason that defendant claims
to have made a contract with them for the sale of the
property in dispute. It is stated in this brief that ‘“there
is nothing in controversy between the plaintiff and the
defendants. It is purely a moot case, brought by the di-
rection of the board of public lands and buildings, at the
instance and request, as we think, of Bishop Bonacum. It
is not even a moot case, so far as the plaintiff and the de-
fendants are concerned, because in such a case there is
something submitted for decision, while in this case there
is nothing to submit for decision, as far as they are con-
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cerned. Yet,” it is said, “if this court should permit this
case to be maintained, its action will be presented in the
ecclesiastical tribunal, we fear, as a decision adverse to
our clients of the points involved between them and the
bishop, and we respectfully submit that this court should
not be used to serve such a purpose.”

We frankly admit that, if it were shown that the suit
does not present conflicting interests between the parties
to it, we would hesitate to take jurisdiction, even on ap-
peal, but we are unable to find any evidence in the record
that such is the case. The action is brought by and under
the direction of the board of public lands and buildings,
and it was evidently their intention to procure a settle-
ment of the question of the title to the property. It is clear
from the issues presented that the demands of the parties
are adverse. The fact that the suit may be a friendly
one, if true, would not of necessity render the suit a moof
case. See sections 567 and 569 of the code. In Adams v.
Union R. Oo., 21 R. 1. 134, 44 L. R. A. 273, it is said: “A
moot case is one which seeks to determine an abstract
question, which does not rest upon existing facts or rights.
Where a concrete case of fact or right is shown, we know
of no principle or policy of law which will deprive a
party of a determination simply because his motive in the
assertion of such right is to secure such determination. It
is a matter of common practice.” We are also unable to
see how a decision of thig action in favor of defendant
could by any course of reasoning affect adversely the
rights of the third party to whom reference is made in the
brief. If, as is claimed in the brief, there is a dispute as
to whether a certain contract has been entered into, that
question must be for the civil courts alone, and no ecclesi-
astical tribunal has any jurisdiction or power to adjudi-
cate the question. If the property in question belongs to
the state, this action would settle the question in its fa-
vor. If it belongs to the defendant, the decision must be
equally conclusive. It is quite true that there is no con-
trolling question of fact presented. The litigation pre-
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sents only questions of law. Was the effort of the state
officers to transfer the title effective? If 80, was the
title finally acquired by the church?

It is shown by the pleadings of both parties that the
conveyance was made by the state to the three trustees
of the First Catholic Church of Lincoln, the grant being
unto said trustees “and their successors in trust for said
church,” as appears from a copy of the deed set out at
length in the petition; that at that time the church was
not incorporated, but was an organized association or
body of worshippers occupying the property for the pur-
pose of public worship according to the usages, forms and
rites of the Roman Catholice church, and that such occupa-
tion and method of worship has been retained and prac-
ticed from that time (1870) to the present, the same or-
ganization having been since said date duly incorporated
and the property conveyed to it by the legal successors in
trust. The persons named were the recognized trustees
of the church, and they, and their successors, so continued.
The conveyance was in pursuance of a sale of the property
under authority of law by the state to the trustees for the
church. This conveyance was made in pursuance of the
act of the legislature approved February 15, 1869 (laws
1869, p. 276), which approves the acts of the commission-
ers in “settling upon three lots in the town of Lincoln, for
the use of each of the several religious denominations”
and authorizes the governor to execute deeds of convey-
ance “to the trustees of those churches or religious so-
cieties, as soon as they shall have erected on those lots a
building for public worship: Provided, said building
shall be erected within two years.” The deed bears date
September 6, 1870, which was within less than two years
after the passage of the act, and it is alleged in the an-
swer that, prior to the time of the execution of the deed
to lots 7, 8 and 9, the church had erected thereon a sub-
stantial brick church building which had been dedicated
to the use of public worship. As the act of the legislature
provided for the conveyance of “church lots” to the trus-
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“tees of “religious societies” without requiring them to be
incorporated, it is clear that the conveyance was in strict
compliance with the law. However, had that provision
not been contained in the act, it is doubtless the law that
the trustees could hold for an unincorporated society.
Municipality of Ponce v». Roman Catholic Apostolic
Church, 210 U. 8. 296, 314; Werlcin v. New Orleans, 177
U. 8. 390, 401; Ould v. Washington Hospital for Found-
lings, 95 U. 8. 303; T'rustees for Vincennes University v.
State of Indiana, 14 How. (U. 8.) 268; Beatty v. Kurtz,
2 Pet. (U. 8.) *566.

The title to lot 10, in block 65, is not in dispute in this
action, the state making no claim to it, nor does it appear
that any one is claiming it adversely to the defendant.
The distriet court, upon the averments of defendant’s
cross-petition, found the title to be in it, and the decree in
that behalf will not be reviewed nor molested.

The decree of the district court is

AFFIRMED.

FLORENCE OCENA WYRICK, APPELLANT, V. DOUGLAS J,
WYRICK, APPELLEE.

FrLep NovEMBER 26, 1910. No. 16,204.

Divorce: Alimony: TEMPORARY ALIMONY AND ATTORNEY’S FEES:
ALLOWANCE BY SUPREME CoURT. In a suit for a divorce, where it
appears that the district court, by inadvertence or oversight,
has failed to make an allowance for the plaintiff’s support and
maintenance during the pendency of the action, this court, on
appeal, may make suitable provisions for that purpose, and for
the payment of counsel fees, in addition to the permanent alimony
allowed by that court.

APPEAL from the district court for Clay éounty: LESLIE
G. Hurp, JuDGE. Affirmed as modified,
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L. B. Stiner, C. H. Epperson and Paul E. Boslaugh, for
appellant.

S. W. Christy, L. E. Cottle and E. D. Sutherland, contra.

BARNES, J.

The appellant, who was the plaintiff in the district court
for Clay county, commenced this action to obtain separate
maintenance and support from her husband, Douglas J.
Wyrick. An answer was filed to her petition, and there-
upon by leave of the court she filed an amended petition
praying for a divorce and alimony. The issues upon which
the cause was tried were extreme cruelty, failure to pro-
vide, and adultery. The trial court resolved the issues
thus presented in favor of the plaintiff, except as to the
charge of adultery, which the court found was not sus-
tained, and decreed that the plaintiff should recover as
alimony the sum of $4,000, and $350 as attorney’s fees;
that the plaintiff should have and retain the furniture and
housechold goods, and that the defendant should pay all the
costs. The decree further provided that it should stand as
a final determination of all property rights of and between
the parties to the action. It appears that both parties are
satisfied with the decree of divorce, but the plaintiff, be-
ing dissatisfied with the amount of alimony decreed to her,
has brought the case here by appeal.

Section 5345, Ann, St. 1909, provides: “Upon every di-
vorce from the bonds of matrimony for any cause except-
ing that of adultery committed by the wife, and also upon
every divorce from bed and board, from any cause, if the
estate and effects restored or awarded to the wife shall be
insufficient for the suitable support and maintenance of
herself and such children of the marriage as shall be com-
mitted to her care and custody, the court may further de-
cree to her such part of the personal estate of the hushand
and such alimony out of his estate as it shall deem just
and reasonable, having regard to the ability of the hus-
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band, the character and situation of the parties, and all
other circumstances of the case.”

It thus appears that in awarding alimony, in an action
for divorce, the district court is clothed with a fair meas-
ure of discretion. Indeed, it was frankly conceded upon
the argument, by counsel for the appellant, that it was in-
cumbent upon them to show that the trial court in this
case had abused its discretion in fixing the amount of ali-
mony in order to entitle the plaintiff to a decree of this
court increasing the same.

Having this in mind, we have carefully examined the
bill of exceptions, fromm which we think it fairly appears
that, at the time the district court entered the decree ap- .
pealed from, the value of the defendant’s real estate, after
deducting the incumbrances thereon, was about $16,000;
that his personal property, in the nature.of household fur-
niture, was worth in the meighborhood of $1,000. This
personal property was all given to the plaintiff, and her
permanent alimony, as above stated, was fixed at the sum
of $4,000. Allowances have been made to the plaintiff to
cover the expense of the prosecution of this action,
amounting to $800, which has been paid; thus making
the amount awarded to the plaintiff, in round numbers,
the sum of $5,800. Considering the age-and ill health of
the defendant, and the situation of the plaintiff, we are
unable to say that the decree of the district court fixing
the amount of plaintiff’s permanent alimony, is either in-
equitable or unjust.

There is another phase of this case, however, which it
seems to us must have escaped the attention of the district
court. It was the duty of the defendant to support and
maintain the plaintiff during the pendency of this action,
and up to the time of the entry of the final decree by the
district court. The record discloses that she expended in
that behalf nearly %700, the most of which she was com-
pelled to horrow, for it clearly appears that after their
separation the defendant refused to contribute further to
the plaintiff’s support and maintenance. Therefore, the
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district court should have allowed her this additional
amount, and for the failure to do so she was without doubt
justified in prosccuting this appeal. For that purpose, it
wias necessary for her to employ counsel and incur some
additional expense by way of suit money, which expense
has been awarded to her by this court. Taking this view of
the matter, it would seem that, in order to enable her to
pay counsel fees and recoup herself for the amount of
money which she was required to expend for her support
and maintenance during the pendency of this action, she
should be allowed an additional sum of $1,000, out of
which she should be required to pay her counsel for the
prosecution of this appeal.

We are therefore of opinion that the judgment of the
district court, so far as the allowance of permanent ali-
money is concerned, should be aftirmed; and a decree will
here be entered to that effect; and the plaintiff is allowed
the additional sum of $1,000 for her support during the
pendency of this action and for counsel fees. With this
modification, the decree of the district court is affirmed.

JUDGMENT ACCORDINGLY.

MARTHA M. JOHNSON, APPELLEE, V. MODEL STEAM LAUN-
DRY COMPANY, APPELLANT.

Foep NoviMmser 26,1910. No. 16,207.

1. Master and Servant: ACTION FOR INJURIES: NEGLIGENCE: DIRECTING
verpicT. In an action by a servant against a master or embployer
for personal injuries, sustained while engaged in the master’s
gervice, it is necessary for the plaintiff to prove by competent
evidence that the negligence of the master was the proximate
cause of the injury complained of; and where the plaintift fails
to furnish such proof it is the duty of the trial court to direct
the jury to return the verdict for the defendant.

9. Bvidence examined, tue substance of it stated in the opiniom, and
neld insufficient to sustain a verdict for the plaintiff.
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AprpRAL from the distriet court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Reversed.

Greene, Breckenridge & Maitters, for appellant.
Murdock & Pancoast, contra.

BARNES, J.

Action in the district court for Douglas county to re-
cover damages for personal injuries sustained by the
plaintiff while working in the defendant’s laundry. The
plaintiff had the verdict and judgment, and the defendant
has appealed.

At the close of the evidence the defendant requested the
trial court to direct a verdict in its favor, which was de-
nied, and that ruling is now one of the several errors as-
signed and relied on for a reversal of the judgment. The
allegations of negligence set forth in the amended petition,
on which the cause was tried, were as follows: (a) The
failure to furnish a reasonably safe guard upon the man-
gle on which the plaintiff was working at the time of her
injury; (b) failure to use care and diligence to keep the
machine in a reasonably safe condition; (¢) failure to
warn plaintiff of the danger of the service in which she
was engaged; (d) operating the mangle at its highest rate
of speed; (e) failure to use reasonable diligence to repair
the mangle and keep it in repair; (f) failure to adjust the
mangle so that it could be operated at less than its highest
rate of speed.

The defendant, by its answer, admitted that the plain-
tiff was in its employ when she was injured; avers that
she was familiar with the risks of her service, and the con-
dition of the machine upon which she was at work; that
the injury resulted to her from a risk incident to her em-
ployment; that the negligence of the plaintiff, or a fellow
servant, or an unavoidable accident, caused the injury
complained of;; and denied each and every other averment
- of the plaintiff’s petition.
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It appears that the plaintiff, at the time of her injury,
was a person of mature years, and had been engaged in
laundry work, or working in different laundrics, for some
six years before that time; that her first service in the de-
fendant’s laundry commenced about 3} years before she
was hurt; that at the beginning of her services she worked
on a sheet mangle about the size of the mangle on which
she was working at the time of her injury; that the sheet
mangle had a straight stationary guard, with just enough
space at the bottom of it to let in the sheets, towels, or
other articles that were to go underneath the guard and
through the machine; that this mangle was constructed
with rollers placed over a steam chest which furnished
heat for the ironing, and the rollers pressed the sheets, or
whatever articles were being ironed, down upon this steam
chest. 1In short, that it was a machine precisely like the
one she was working on at the time of the accident, with
the exception that it had a stationary instead of a roller
guard. After working upon the sheet mangle for about
four months the plaintiff went to work for the Kimball
laundry, where she ironed shirt bands, and from there she
went back to the defendant’s laundry, where she worked
for a time on what was called a “coat machine”; that she
worked at different laundries in Omaha where she had ex-
perience with different mangles; that she finally returned
to the defendant, and again went to work upon the sheet
mangle, where she had served for about three months prior
to her injury; that she went to work on the mangle on
which she was hurt on Wednesday before the accident oc-
curred, at about 1 o’clock in the afternoon; that on Thurs-
day morning she fed the mangle from 7 o’clock until noon.
On that day there were five girls at work on the machine;
two on the same side with the plaintiff, feeding, and three
on the other side, folding; and in the afternoon plaintiff
folded and some one else fed the machine,

The following testimony, which we quote from the bill
of exceptions, will show, in plaintiff’s own language, how
well she was acquainted with the machine in question : “Q.
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When did you first notice on this mangle that there was
this revolving guard roller? A. Well, I knew it was a
guard roller. Q. Yes; when did you first notice it? A.
First notice it—why, it was put there for your hands—to
protect your hands; anybody knew that. Q. No, no; when
did you first notice that guard roller? A. Why, you would
have to pass that mangle when you svorked on the sheet
mangle; that mangle was (interruption). Q. You had to
pass that mangle when you were working on the sheet
mangle? A. Yes, sir. Q. And you saw the roller guard
on it then? A. Yes, sir. Q. And you knew that was
what it was for? A. Certainly. Q. And that was a year
or more before you went to work, wasn’t it?—before you
got hurt on it, I mean? A. Yes, sir. * * * Q. You
knew how to feed into that machine, didn’t you? A. I
was showed how. Q. By whom? A. By the head girl.
Q. When were you shown how to feed into that machine?
A. When I worked there before. Q. Into this very ma-
chine? A. This very machine. Q. So you knew wlen you
went to work on that machine how to feed it? A. I fed
with the head girl. Q. And you knew how to feed into
that mangle? A. Yes, at that time. Q. And you knew
when Mr. Drake told you to go to work on this machine,
at that time, you knew how to feed into that mangle?
You hadn’t forgotten how? You knew how to do it, didn’t
vou? A. Yes. Q. You didn’t have to have anybody tell
you how, did you? A. No. Q. Now, you knew that this
guard, this roller guard, revolved when the other rollers
revolved, didn’t you? A. Yes. * * * Q. Now, then,
the next morning, Friday, which was the day you got
hurt, you went to work at 7 o’clock at that mangle, didn’t
you? A. Yes, sir. Q. You didn’t have to be told what
to do that morning when you went to work, did you? A.
Why—Adifferent work, yes. Q. That is, you were told what
kind of work was going into the machine? A. Yes, sir.’
Q. And that was all that was necessary to tell you at that
time? You knew what to do with the work that was given
you to iron, didn’t you? A. Yes. Q. You knew it had to
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be fed into the mangle? A. Yes. Q. And you knew how
to feed it into the mangle? A. Yes. * * * Q. Now,
what kind of work were you ironing that morning? A.
A fringed bed spread.”

It appears that while feeding this fringed bed spread
into the mangle, the plaintiff got her finger caught in the
fringe and was unable to get it out. At the time her fin-
ger was caught the spread had gome about half way
through the machine, and it was necessary to guide it by
holding it with the fingers. She further testified as fol-
lows: “Q. Just before they got caught in the fringe, what
were you doing with your fingers? A. When you feed a
spread, or feed anything in the mangle, you can’t put it in
the mangle and let it go by itself. You have to hold onto
it. Q. You were guiding it there with your fingers, were
you? A. The mangle takes it and you have to hold it. Q.
You were guiding it through the mangle with your fingers,
were you? A. Yes, sir. Q. That was a part of your
business, was it? That was part of the work you had to
do? A. Yes. Q. And you knew that before that morn-
ing, didn’t you? All your experience had taught you that?
A. Taught me what? Q. That that was what you had to
do, guide the articles through the mangle; when feeding
you have to keep them from wrinkling? A. Certainly.
Q. And at the time your fingers got caught that was what
you were doing? A. Yes, sir. Q. And that was what
you were there for—what you were hired for? A. Yes,
sir. Q. Now, how far was your finger, your hand, from
the guard when you first became aware of the fact that you
were caught there? A. Well, the spread was about half
way in the mangle. * * * Q. Now, Miss Johnson,
can’t you state how it was caught? A. Well, it was
caught in"the fringe and pulled me in the mangle; that is
all I know. Q. That is all you know; you don’t know how
it was caught? A. It was caught in the fringe, that is
all T know. Q. And you don’t know how it came to get
caught, do you? A. No, sir.”

It further appears that there was a lever on this man-
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gle, controlled by the operator, to start and stop it; and
the speed at which the rollers would go was also subject
to the control of the operator. The plaintiff herself did not
fix the speed on the morning she was hurt, but it was fixed
by another girl, who was her fellow servant, working upon
the same machine at the time of her injury. When the
bed spread started through the machine it was bound to
go clear through, and anything fastened to or caught in
the spread would have to go through with it unless the
mangle was stopped. It seems clear, therefore, that if
the machine had been equipped with a stationary guard
it would not have prevented the injury, for in that case
the plaintiff’s hand would have been broken, torn and
lacerated instead of being bruised and burned, as was dis-
closed by the evidence.

The plaintiff testified many times that she relied upon
the guard to protect her from being hurt by getting her
hands in the roller. She said she was not afraid of getting
her hand caught, the guard was there to protect it, and
she was positive in her statement that if the guard had
stayed down in the proper place her hand would not have
gone in. She further said that it was necessary in feed
ing into the mangle to keep her hands close up to the ma-
chine, and the guard roller was there as a warning as
well as a guard. '

It thus appears beyond question that the plaintiff was
instructed in regard to her work; that she knew how to
operate the mangle; that she knew what the roller guard
was for; that she had used machines with both roller and
stationary guards; that she knew the speed of the rollers
was regulated by the operator working with her, and who
was her fellow servant. Neither she nor any other witness
testified that the mangle was defective, that the roller
guard was defectively attached, and her sole contention
appears to be that the mangle should have heen supplied
with a stationary guard instead of the roller guard.

The testimony which we have quoted shows exactly how
her hand was drawn into the machine, but it does not dis-

5
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close how her fingers became entangled in the fringe of
the bed spread so that she could not extricate them. It
appears that when she became aware of the fact that her
hand was caught the bed spread was about half way
through the mangle, and her fingers were a foot or more
away from the guard roller; that she called to Miss Taylor,
a fellow servant, who was working by her side, to stop the
mangle, but Miss Taylor did not hear her, or failed to
understand what was the matter; that she called to her
again, and before Miss Taylor could stop the macliine the
plaintiff’s hand was pulled into the rollers, and she thus
sustained the injury complained of.

It appears that the guard roller in question had a play
or uplift of about four inches, and the machine was thus
constructed in order to permit the articles, which were be-
ing ironed, to go under it and into the rollers.

The defendant produced several disinterested witnesses,
men who were skilled in the laundry business, and who
were acquainted with the Intest and best laundry machines
in use at the time of the plaintiff’s injury, who testified,
without exception, that the machine in question was the
latest and best one then in use, and that the roller guard
with which it was equipped was the latest and best safety
device known and in use on such machines. The only
testimony to the contrary was the evidence of one Birdie
Welburn, who testified over the defendant’s objection that
in her opinion a stationary guard was safer than a roller
guard. Her testimony was clearly incompetent, and should
have been excluded by the trial judge.

It appears from all of the evidence contained in the bill
of exceptions that the real cause of the plaintiff's injury
was the accident of her getting her fingers caught in the
fringe of the bed spread which she was feeding into the
mangle, so that she could not extricate them, and the
failure of the girl who was working with her to hear or
heed her cry for assistance in time to prevent her hand
from being drawn into the machine. TUpon this point
plaintiff testified as follows: “Q. The time you were in-
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jured, Miss Taylor was working on the same side of the
mangle with you? A. Yes, sir. Q. And when you had
your hand caught in the fringe you spoke to her and asked
her to stop the mangle? A. I asked her to stop the man-
gle. Q. And she didn’t hear you? A. No, sir. Q. And
you asked her the second time, and she didn’t hear you?
A. No, sir. Q. That is right, is it? A. Yes, sir. Q.
And it was Mr. Drake who stopped the machinery? A.
Jennie stopped the mangle. Q. Oh, after you spoke to
her two or three times? A. Yes, sir.”

From the evidence above quoted, together with other
facts shown by the record, it seems clear that the plaintiff
failed to prove any of the acts of negligence on the part of
the defendant charged in her petition. In Omaha Bot-
tling Co. v. Theiler, 59 Neb. 257, it was said: “The meas-
ure of defendant’s duty to its servants was the care
required by the usual and ordinary usage of the business.
The standard of due care is the conduct of the average
prudent man. The appliances of the company were those
in common and general use. Handled with ordinary care
they were not dangerous. This being indisputably estab-
lished, it follows that the negligence alleged in the original
petition is without any foothold whatever in the proof.”

The foregoing fully describes the situation in the case
at bar. Indeed, all the cases agree that employers are not
insurers of the safety of their employees. Absolute safety
seems to be unattainable, and therefore employers are li-
able for the consequences, not of injury, but of negligence.
The master does not guaranty the safety of his servants;
he is not bound to furnish them with an absolutely safe
place in which to work; but is bound simply to use reason-
able care and prudence in providing a reasonably safe
place in which, and reasonably safe appliances with which,
to work. So far as the evidence in this case goes, it seems
to establish, beyond question, that the defendant had dis-
charged that measure of duty toward the plaintiff. The
case seems to be one of those where the proximate cause of
the injury was an unavoidable accident, and not the fault
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or negligence of the defendant, and there is nothing in the
record from which reasonable minds can reach any other
conclusion. We are therefore of opinion that defendant’s
motion to direct a verdict in its favor should have been
sustained. This view of the case renders it unnecessary
for us to discuss any of the other errors assigned.

The judgment of the district court is therefore reversed
and the cause is remanded for further proceedings.

REVERSED.
FAwcETT, J. not sitting. :

WitLiaAM H. HALL, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.

FmLEp NoOVEMBER 26,1910. No. 16,213.

1. Bankruptcy: EFFECT OF ADJUDICATION ON GARNISHMENT. A
garnishment of funds belonging to an insolvent person within
four months of the time he is adjudged a bankrupt is, within the
meaning of the bankrupt act of 1898, dissolved and rendered null
and void by the bankruptcy proceedings.

ErrEcr o Act oN STATE Courts. The bankruptcy laws of
congress enacted pursuant to the powers delegated to it by the
federal constitution are binding upon the state as well as the
federal courts, and the state courts are bound to respect the
rights acquired under them.

2,

. The provisions of subdivision f, sec. 67 of the bank-
rupt act (3 U. S. Comp. St. 1901, p. 3450, ch. 541), and the
proceedings of the federal court adjudging an insolvent debtor
a bankrupt are a complete defense to the enforcement of judg-
ments rendered by state courts against a garnishee within four
months of the filing of the debtor’s petition in bankruptcy.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

James E. Kelby and Arthur R. Wells, for appellant.

J. 0. Detweiler, contra.
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BARNES, J.

In the months of June, July, and August, 1907, the ap-
pellee, William H. Hall, the plaintiff in the court below,
was a married man and the head of a family residing in
Douglas county, Nebraska. He was employed by the ap-
pellant as a switchman in its yards at Omaha, and had
formerly lived at Creston, in Union county, Iowa. On pro-
ceedings had in the courts of that state and county, certain
judgments were entered against him, and garnishment
proceedings thereon were prosecuted against the appellant,
the Chicago, Burlington & Quincy Railroad Company, as
follows: On April 25, 1894, one B. N. Torrey recovered
a judgment against Hall in the justice court of Union
county, Iowa, for $24.40 debt, with 6 per cent. interest-
from that date, and $3.80 costs. July 8, 1907, a transcript
of that judgment was filed in the office of the clerk of the

. district court for said county, and on July 26, 1907, an exe-
cution was issued by the clerk of that court on said judg-
ment, which was duly served by the garnishment of the
defendant company as a debtor of Hall. On August 27,
1907, the district court entered a personal judgment
against the railroad company for $39.26 debt, with 6 per
cent. interest from that date, and $17.65 costs. On July 20,
1907, one J. A. Rawls brought suit against Hall in the jus-
tice court of Union county, Iowa, and on July 29, 1907,
judgment was rendered in said action against him for
$52.50 debt, with 6 per cent. interest, and $2.20 costs. On
the same day an execution was issued on that judgment,
and the defendant railroad company was garnished as the
debtor of Hall. On August 10, 1907, a personal judgment
was rendered in said justice court in favor of Rawls and
against the defendant company for $61.60, or so much
thereof as should remain in its hands after the payment of
the judgment rendered in the garnishment proceedings in
favor of B. N. Torrey. In both the Torrey and Rawls
cases the court which rendered the judgment against Hall
had obtained jurisdiction by personal service of the orig-
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inal notice in the state of Iowa as prescribed by the code
of procedure of that state, and the courts rendering said
judgments were courts of competent jurisdiction, and had
personal jurisdiction of Hall and of the Chicago, Burling-
ton & Quincy Railroad Company, the garnishee, together
with the subject matter of said actions.

It further appears that Hall filed a voluntary petition
in bankruptcy in the United States district court for the
district of Nebraska, and on August 7, 1907, was, by that
court, adjudged a bankrupt under the statutes of the
United States. In the schedule which he filed in that court
the bankrupt listed the several judgments above referred
to, and the claim upon which they were founded, and also
listed and claimed as exempt the wages which were due
him from the appellant railroad company for the months
of June and July, 1907, amounting to $187, and on March
18, 1908, the referee in bankruptcy set off these wages to
Hall as exempt under the laws of Nebraska. No other
property was listed, and therefore no trustee in bank-
ruptcy was elected. ,

It is admitted by the parties that Hall was at all of said
times insolvent, and earned the wages in question during
the months of June and July, 1907. In the garnishment
proceedings above referred to the railroad company made
_answer showing its indebtedness on account of said wages,
and it was upon this disclosure that the judgments in the
garnishment proceedings were rendered. It also appears
that, prior to the entry of the judgments against the de-
fendant company above referred to, garmishment pro-
ceedings had been instituted in a case brought by
one Locke against the defendant Hall; that the.
railroad company had paid and satisfied the amount in-
volved in that proceeding, and that the remainder of plain-
tiff’s wages, amounting to $122.40, is the matter now in
controversy; that the defendant railroad company has re-
tained, and still has, that sum in its possession, which was
earned as wages by Hall, as above stated. The defendant
railroad company, claiming that it 'was liable for the pay-
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ment of the judgments rendered against it in the garnish-
ment proceedings above described, refused to pay the
money so remaining in its hands to Hall, who thereupon
brought this action. The suit was commenced in the
county court of Douglas county, and the plaintiff had
judgment. An appeal was prosecuted to the district court,
where he again had judgment, and the railroad company
has appealed to this court.

The appellant’s contention, briefly stated, is as follows:
That the judgments rendered against it in the Iowa courts
are regular and are valid, subsisting liens or claims against
it, which cannot be collaterally attacked or impeached;
that under the Towa law the wages of Hall, a resident of
Nebraska, were subject to garnishment in the ¢ - of
that state, and that the rule of the Iowa courts reiusing
to give effect to Hall’s Nebraska exemptions is valid, and
must be enforced and respected in the courts of this state;
and that such judgments constitute a complete defense to
the plaintiff’s action. On the other hand, it is contended by
the plaintiff that by the terms of subdivision f, sec. 67 of
the federal bankrupt law of 1898 (3 U. 8. Comp. St. 1901,
p. 3450, ch. 541) his adjudication as a bankrupt rendered
the judgments of the Iowa courts against him and the de-
fendant railroad company null and void, and therefore
such judgments are no defense whatever to his right to

recover in this action, and this is the only question pre-
" sented for our determination.

Section 67, subdivision f, of the bankrupt act of 1898,
reads: “All lev1es judgments, attachments, or other liens,
obtained through legal proceedings against a person who is
insolvent, at any time within four months prior to the
filing of a petition in bankruptcy against him, shall be
deemed null and void in case he is adjudged a bankrupt,
and the property affected by the levy, judgment, attach-
ment, or other lien shall be deemed wholly discharged and
released from the same, and shall pass to the trustee as a
part of the estate of the bankrupt, unless the court shall,
on due notice, order that the right under such levy, judg-
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ment, attachment, or other lien shall be preserved for the
benefit of the estate; and thereupon the same may pass to
and shall be preserved by the trustee for the benefit of the
estate as aforesaid. And the court may order such con-
veyance as shall be necessary to carry the purposes of this
section into effect: Provided, that nothing herein con-
tained shall have the effect to destroy or impair the title
obtained by such levy, judgment, attachment, or other
lien, of a bona fide purchaser for value who shall have ac- .
quired the same without notice or reasonasle cause for
inquiry.” :

The effect of the foregoing provisions of the federal
bankrupt law was determined by the supreme court of
Minnesota in Cavanaugh v. Fenley (Chicago Great West-
ern Railway Company, Garnishee) 94 Minn. 505, and it
was there held that all levies, judgments, attachments, or
other liens obtained through legal proceedings against a
person who is insolvent, at any time within four months
prior to the filing of his petition in bankruptcy, shall be
deemed null and void in case he is adjudged a bankrupt,
whether such proceeding was voluntary or involuntary;
and that the garnishment of funds belonging to an in-
solvent person within four months of the time he is ad-
judged a bankrupt is, within the meaning of the bank-
ruptcy act, dissolved and rendered null and void by the
bankruptcy proceedings, notwithstanding the insolvent
person made no reference in hig schedule of assets to the
- fact that the indebtedness had been garnished.

This rule, so far as we have been able to ascertain, has
been generally adopted or followed by the courts of the
other states wherever the question has been presented to
them. D. 0. Wise Coal Co. v. Columbie Lead & Zinc Co.,
128 Mo. App. 249; Armour Packing Co. v. Wynn, 119 Ga.
683; Wood v. Carr, 115 Ky. 303 ; Alezander v. Wilson, 144
Cal. 5; and Thompson v. Ragan, 117 Ky. 571.

This question has also been many times before the fed-
eral courts. In In re Beals, 116 Fed. 530, it was said:
«Under bankruptcy act 1898, sec. 67f. an adjudication in
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bankruptcy, whether in voluntary or involuntary proceed-
ings, renders void a judgment against a garnishee rendered
in an action brought against the bankrupt within four
months prior to the filing of the petition, and when he was
insolvent, and discharges the garnishee from liability
thereon, and such judgment must thereafter be treated as
a nullity whenever drawn in question, whether directly or
collaterally.” 1In In re Tune, 115 Fed. 906, this question
was presented, and it was said: “Whatever benefit results
from the annulment of attachment liens extends to exempt
property as well as to that which is not exempt. It is the
policy of the law to allow the bankrupt, as well as credit-
ors, to benefit by the changed status.” The case of Clarke
v. Larremore, 188 U. 8. 486, was one which involved the
construction of the provisions of the bankruptcy law in
question in this case, and it was said by Mr. Justice
Brewer: “As judgment, execution and levy were all with-
in four months prior to the filing of the petition in bank-
ruptcy, the lien created thereby became null and void on
the adjudication of bankruptcy. This nullity and inva-
lidity relate back to the time of the entry of the judgment
and affect that and all subsequent proceedings. The lan-
guage of the statute is not ‘when’ but ‘in case he is ad-
judged a bankrupt, and the lien obtained through these
legal proceedings was by the adjudication rendered null
and void from its inception.”

From the foregoing authorities, it seems clear that the
plaintiff’s contention should be upheld.

In support of defendant’s position, our attention is di-
rected to the case of Lockwood v. Exchange Bank, 190 U.
S. 294, which seems to be greatly relied on by counsel. We
think the facts of that case clearly distinguish it from
" the one at bar. There it appeared that the creditor held a
contract against the bankrupt entered into more than four
months before the filing of his petition in bankruptey by
which he specially waived and renounced all his right to
the homestead exemption allowed him by the laws of the
state of Georgia or the United States; and that such con-
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tracts or waivers were generally upheld and enforced by
the courts of that state. Therefore the federal court de-
clined to administer and distribute the exempt property
as an asset of the bankrupt and withheld his discharge un-
til a reasonable time should elapse to enable the creditors
to assert, in the state court, their rights to subject the ex-
empt property to the satisfaction of their claims under the
waivers given as security therefor.

From an examination of the other cases cited by counsel
for the defendant, it would seem that they are distinguish-
able from the case at bar, and afford us no substantial au-
thority for a reversal of the judgment of the district court.

It is further contended that the courts of the state of
Towa may proceed to collect the judgments rendered by
them against the defendant, and that by so doing it will be
compelled to pay them. We are of opinion that those judg-
ments cannot be enforced, and that it is not at all likely
that either the courts or the judgment creditors will make
any attempt to enforce their payment. The bankruptey
laws of congress enacted pursuant to the powers delegated
to it by the federal constitution are binding upon the state
as well as the federal courts; the state courts are bound
to respect the rights acquired under them, and it is not to
be believed that any of our state courts will attempt to
override or nullify any of such laws. But, if any such at-
tempt is made, the bankruptcy proceedings furnish a com-
plete and adequate defense thereto.

For the foregoing reasons, the judgment of the district

court is right, and it is therefore
AFFIRMED,

JoEN M. WYMAN, APPELLANT, V. S. A. SEARLE, APPELLEE.
Foep NoveMser 26,1910. No. 16,172.

1. Taxation: FoORECLOSURE OF LiEN: DENIAL OF TITLE OF ASSIGNEE:
BURDEN OF Proor. If a defendant denies the plaintifi’s title as
assignee of a certificate of tax purchase, the burden of proof is
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upon the plaintiff to establish his title, and possession of the
certificate without proof that it was assigned to, or owned by,
him will not satisfy that burden.

OFFER To CONFESS JUDGMENT. In such a case, if the
certificate represents taxes levied for general purposes, and assess-
ments made by the officers of an irrigation district, an offer in
the defendant’s answer to confess judgment for the general taxes
does not admit the plaintiff’s title to the lien created by the
district assessments.

SALE OF WrONG TRACT: SUBROGATION. A county treasurer
has no authority to sell one tract of land for the taxes levied
upon another and distinct parcel of real estate; but, if the tracts
were separately assessed and taxed, the sale will subrogate the
tax purchaser to the lien of the public.

4. Judgment: IkrIGATION Di1sTRICTS: CONFIRMATION OF BOND ISSUES:
EXCHANGE OF BoNDS F.R PROPERTY. A special proceeding prose-
cuted under section 59 et seq., ch. 70, laws 1895 (Comp. St. 1895,
ch. 93¢, art. III, sec. 59 et seq.) is an action in rem, and, if the
court acquired jurisdiction of the subject, its decree cannot be
successfully assailed in a collateral proceeding; but the statute
does not authorize the court to confirm the exchange of bonds
for property.

5. Waters: IRRIGATION DisTrICTS: EXCHANGE OF BONDS FOR PROPERTY.
Section 10 of the act, suprg, in 1897 authorized the directors of
an irrigation district to exchange its bonds at par to pay for
frrigation works, ditches, canals and reservoirs constructed or
partially comstructed within the district, and that authority is
not limited by the provisions of section 14 of the act.

Bonps: Bowa FmE PurcHAsERs. If the records of
an irrigation district do not disclose that its directors were
financially interested in the sale of an uncompleted ditch by
another corporation to the district, an innocent holder for value
of the district bonds delivered as a consideration for that sale
may enforce payment thereof.

6.

1. : . TaxEs: AUTHORITY To LEvY. Section 19 of the act,
as amended by chapter 78, laws 1899, authorizes the directors
of an irrigation district to levy taxes upon all real estate gub-
ject to taxation within the district for the purpose of creating
a fund to pay for the upkeep of the ditch and the incidental
expense of the district.

8. : : :  COLLECTION: ATUTHORITY OF COUNTY
TREASURER. Said section, as amended by chapter 78, laws 1899,
authorizes a county treasurer to receive in satisfaction of a
general district tax warrants drawn upon the fund, but the
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treasurer has no authority to accept the district bonds, or
coupons clipped therefrom, in satisfaction of the general levy,

9. : : : H i SusrocaTiON. The
mistake of a treasurer in accepting coupons in payment for
district general taxes will not deprive the public of its right to
collect such taxes, nor will such payment subrogate the purchaser
to the rights of the district.

10.

PAYMENT FOR CONSTRUCTION WORK. Prior to March
31, 1899, the directors of an irrigation district did not have
authority to obligate the district to pay for construction work
until they had first created a construction fund.

11. Judgment: CONCLUSIVENESS: CANCELATION OF IRRIGATION DISTRICT
Taxes. A bona fide purchaser for value of land for the taxes
levied thereon by an irrigation district is not bound by a decree
against the county treasurer and the district canceling those
taxes, but entered in an action commenced subsequent to his
purchase, and to which neither he nor his predecessor in title
was & party.

12. Taxation: TENDER: INTEREST. If a property owner tenders the
treasurer the amount of his general tax, but retuses to pay an
invalid assessment, he should not be required to pay interest
thereafter, provided he has been at all times subsequent thereto
able, ready and willing to pay his taxes, but the proof should be
clear and satisfactory to give him the benefit of the rule, and
it will not be extended to doubtful cases nor to an instance where
the property owner has offered, in an answer to a petition for
the foreclosure of the tax llen, to pay the legal taxes with
interest.

13. Estoppel: SALE oF LAND SusseEcT T0 TAXES. The owner of real
estate is not estopped to deny the legality of taxes levied thereon
because he sold the land entirely on credit subject to taxes, and
received title back from his grantee by a deed which also excepted
taxes, if, as a matter of fact, the taxes formed no part of the
consideration for the last transfer.

14. Waters: IRricaTION DistRICTS: VALDITY OF TAX: ESTOPPEL.
If the owner of real estate situated in an irrigation district
receives no benefit from the construction of a ditch or from the
water flowing therein, and no other grounds for an estoppel
exist, he is not estopped from denying the legality of taxes laid
to pay for that improvement.

APPEAL from the district court for Loup county: JAMES
N. PavL, JUDGE. Reversed,
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A. 8. Moon and E. J. Clements, for appellant.
C. 1. Bragg, 8. A. Searle and H. A. Robbins, contra.

Roor, J.

This is an action to foreclose an alleged tax lien. The
plaintiff prevailed as to part of his demand and has ap-
pealed. The defendant Searle has prosecuted a cross-
appeal.

Some of the questions of law presented for our conmsid-
eration should be determined, because they will be in-
volved if the case is again tried in the district court. Mr.
Searle will be referred to as the defendant. The defend-
ant owns the east half and the northwest quarter of the
northwest quarter and lot 4 in the southwest quarter of
the northwest quarter of section 10, in township 22 north,
of range 20 west of the sixth P. M. in Loup county, Ne-
braska. He also owns lot 3 in the southwest quarter of
said section. The Loup river severs about 12 acres in the
southwest corner of the northwest quarter from the re-
mainder of said quarter section, and divides about 18
acres in the northeast cormer of the southwest quarter
from the remainder of that quarter section. The last tract
is described as lot 3.

In 1894 certain individuals residing in the neighborhood
of the defendant’s land incorporated under the name of
the Newton Irrigation Company for the purpose of con-
structing an irrigation canal and through that agency
partially dug said ditch. In July, 1895, the stockholders
of said corporation, in conjunction with other persons,
formed amn irrigation district under the provisions of
chapter 70, laws 1895 (Comp. St. 1895, ch. 93a, art. IIT),
for the purpose of acquiring the ditch and franchises of
the irrigation company and completing said irrigation
project. After the district was formed an estimate was
made by an engineer of the extent and cost of the proposed
ditch, including the value of the ditch to be acquired from
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the company, and the electors within the district voted to
authorize the execution and issuance of 210 district bonds,
each one of the par value of $100, to pay for said improve-
ments. The litigants stipulated that the district court
for Loup county, upon the application of some person not
" described in the stipulation, confirmed the organization of
said district and the issuance of said bonds. The bill of
exceptions discloses that the directors of the district while
in session passed a resolution authorizing the secretary,
upon receipt of a warranty deed from the irrigation com-
pany conveying all of its property to the district, to de-
liver to said company 175 of the district bonds to be ac-
cepted by the company at par. Subsequently, in 1897,
the deed was received and 174 of the bonds were delivered
to the company. Thereafter A. C. Abbott contracted with
the district to complete the ditch and equip it with all
necessary appliances. Mr. Abbott performed his contract
to the satisfaction of the directors of the district and its
bonds numbered 1 to 10, inclusive, were delivered to him
June 8, 1898, and its bonds numbered 11 to 31, inclusive,
were delivered to him November 26, 1902, in payment for
his services. Prior thereto the bonds had been advertised
for sale, and Abbott had bid 95 per cent. of the par value
therefor. He did not pay cash for the bonds, but accepted
them at par upon his demand against the district. In the
years 1897 to 1903 all lands subject to taxation in the dis-
trict were taxed to create an interest fund and a district
general fund. The defendant refused to pay those assess-
ments, and the county treasurer refused to accept payment
for state, county and school district taxes unless at the
same time the district taxes were paid. In August, 1905,
at private tax sale, a Mr. Bleakley procured from the
treasurer a tax sale certificate for the northwest quarter
of said section 10, and the plaintiff alleges that he is the
owner of that certificate and the lien evidenced thereby.
In December, 1907, the district court for Loup county
rendered a decree in an action wherein a Mr. Strohl and
the defendant herein and other owners of land within the
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irrigation district were plaintiffs, and =aid district, the
irrigation company and the officers of those corporations.
as well as the county treasurer and other individuals, were
defendants, and adjudged that the bonds paid to Abbott
for his work and certain other bonds in the hands of
parties to that suit were void; that 21 bonds owned by a
Mr. Tillman, defendant in that action, were valid; and
that the court did not know, and would not attempt to
determine, whether bonds held by individuals not parties
to that suit were void or valid, but canceled all taxes levied
by the officers of said district. The record does not dis-
close whether said suit was pending at the time the
Bleakley certificate of tax sale was issued, but we assume
from statements made at the bar during oral argument
that the sale preceded the institution of that suit. The
district court forclosed a lien in plaintiff’s favor for the
general taxes and for the taxes levied for maintaining the
ditch, but held that all of the taxes levied for interest
upon the irrigation district bonds were invalid.

Most of the questions material for an understanding
of the rights of the parties and properly presented in the
record can be disposed of upon the defendant’s cross-ap-
peal. In the first place, the defendant argues that the
plaintiff does not own the certificate in suit. An assign-
ment purporting to have been made by Mr. Dleakley ap-
pears upon the back of the instrument, but there is no
proof that he made the assignment or parted with his title
to the certificate. The plaintiff admits in his testimony
that he received the irstrument from a Mr. Lashmett,
and'that the name of Lenora Lashmett, the first assignee,
if the instrument were assigned by Bleakley, was indorsed
after Mrs. Lashmett departed this life. By section 20,
art. III, ch. 93¢, supra, taxes levied by the directors
of irrigation districts are made a lien upon the real estate
affected thereby, and all of the provisions of the revenue
law for the collection of taxes apply to irrigation district
taxes. Section 117, art. 1, ¢ch. 77, Comp. St. 1901, in force
at the time the taxes in suit were levied, and section 210,
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art. I, ch. 77, Comp. St. 1909, in force at the time this case
was commenced, provide that a certificate of tax purchase
“shall be assignable by indorsement, and an assignment
thereof shall vest in the assignee, or his legal representa-
tive, all the right and title of the original purchaser.”
There being no evidence that Bleakley assigned the certi-
ficate or that Mr. Lashmett had any title thereto, the
plaintiff has not proved title to the certificate. Schroeder
v. Nielson, 39 Neb. 335. This defense does not apply to
the general taxes because the defendant in his answer
offers to confess judgment therefor, but he does not there-
by waive his defenses to the irrigation taxes nor admit
that the plaintiff owns any lien created by those levies.
Avery v. Strauw, 30 Me. 438; Griffin & Adams v. Harriman,
74 Ta. 436.

The defendant complains that the county treasurer in-
cluded in the certificate the taxes levied upon lot 3, in the
southwest quarter of section 10, and the proof supports
his contention; but, if we understand the court’s decree,
those taxes are not made a lien upon the defendant’s land
gituated in the northwest quarter of that section, nor does
the plaintiff recover therefor against lot 3 in the south-
west quarter thereof.

It was argued at the bar by the defendant that inasniuch
as the certificate described ae northwest quarter of the
section, a part whereof he did not own, and also included
taxes levied upon lot 3 in the southwest quarter, the cer-
tificate and the tax are alike void. In Spiech v. Tierncy,
56 Nel. 514, we held that, where contiguous tracts of land
owned by different parties at the time taxes are levied
thereon are jointly valued for taxation and taxed, the tax
cannot-be apportioned and is void; but in the case at bar
each lot and 40-acre tract is separately assessed and taxed,
so that, while the sale and certificate are irregular, the
transactions are sufficient to subrogate the purchaser to
the lien and all of the rights of the public with respect to
the tracts of land owned by the defendant and situated
in the northwest quarter of the section, but the decree
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should not describe the entire quarter section because the
title of the owner of the fractional lot south of the Loup
river, but in the northwest quarter of section 10, would
be clouded thereby. Having determined that the evidence
is insufficient to sustain the plaintiff’s title to the public’s
lien for the district taxes, we should either modify, and,
as modified, affirm, the decree of the district court, or re-
verse the decree and remand the cause for another trial.
We conclude the latter course should be pursued becanse
the plaintiff should be permitted to prove title to the cer-
tificate in suit and the validity of the tax involved in this
foreclosure. It is the settled policy of the law in Ne-
braska to protect a tax purchaser to the extent that his
money has satisfied valid tax liens upon the real estate de-
scribed in his certificate of purchase. Grant v. Burtholo-
mew, 57 Neb, 673; Carman v. Harris, 61 Neb. 635. If the
proceedings prosecuted in the district court for ILoup
county, wherein a decree was rendered confirming the
organization of said district, were commenced by some
person having authority- to do so, and the court acquired
jurisdiction to render its judgment, that decree cannot be
successfully assailed in a collateral proceeding. [3oard of
Directors of Alfalfa [rrigation District v. Collins, 46 Neb.
411; Crall v. Poso Irrigation District, 87 Cal. 140; Rialto
Irrigation District v. Brandon, 103 Cal. 384; Fallbrook
Irrigution District v. Bradley, 164 U. 8. 112, If the district
were created, the statute (Comp. St. 1899, ch. 93a, art. ITI,
sec. 19) authorized its officers to levy an annual general
tax upon the real estate in the district subject to taxation
to pay for the upkeep of the ditch and the incidental ex-
pense of the district. Part of the tax lien foreclosed by the
district court is represented by a district general tax.
Bleakley paid and the county treasurer reccived in pay-
ment for all of the irrigation tax, the general levy as well
as the bond interest fund, coupons clipped from certain of
the district bonds. Section 19 of the act under considera-
tion, as amended by chapter 78, laws 1899, authorizes the
treasurer to receive in satisfaction of a general levy war-
6
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rants drawn upon that fund, and for a hond interest levy
coupons clipped from district bonds, but no officer is au-
thorized to receive the coupons in payment of a general
levy. Neither the state nor any of its subdivisions can be
deprived of its revenue or of the lien created thereby by a
mistake of the tax collector. Johnson v. Finley, 54 Neh.
733. The decree is therefore erronenus in so far as it fote-
closes a lien for the district general levy. Mr. Bleakley,
the tax purchaser, did not acquire a lien for district in-
terest taxes, unless he paid thercfor in cash or in coupons
clipped from valid bonds or bonds purchased by some of
his predecessors in title under such circumstances as to
constitute them bone fide holders thereof.

The defendant argues that since it appears that the
officers of the irrigation company conspired with the dis-
trict directors and the engineer, upon whose estimate the
bond election was held, to grossly overestimate the value
of the uncompleted ditch of the irrigation company, and
since the officers of the district were stockholders in the
company, the holders of the 174 bonds delivered to pay for
that ditch did not acquire title to those securities. It is
also argued that section 24 of the act is a limitation upon
the power of the directors of the district, and compels them
to sell its bonds and create a fund before they can im-
pose a liability upon the district for the purchase or the
construction of a ditch. Section 10 of the act aforesaid
provides, among other things: “Said board shall also
have the right to acquire by purchase any irrigation
works, ditches, canals or reservoirs already constructed or
partially constructed for the use of said district. In cage
of purchase the bonds of the district hereinafter provided
for may be used at their par value in payment.” Prior to
the amendment of section 24 in 1899, it did not refer to
the exchange or sale of bonds, and was not intended to
limit the specific authority theretofore granted the di-
rectors by section 10, supra. The provisions of section 14
of the act, to the effect that no bonds shall be sold until
the directors shall make and enter upon the records a
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resolution of their intention to sell the bonds and shall
have advertised them for sale, is a plain limitation upon
the power of the directors to sell, and as plainly not a
limitation upon their authority to exchange, the district
bonds. There is nothing in the context or general pur-
pose of the original act to in any manner modify the fore-
going construction of said section. The directors, there-
fore, were authorized to use the district bonds at par to
pay for an uncompleted ditch within the district. We
find nothing in the records of the district to advise a
stranger that its officers were financially interested in the
irrigation company, or that they had acted fraudulently or
irregularly in purchasing the company’s property. ‘The
decree of confirmation hereinbefore referred to does not
adjudicate the legality of the transfer of the bonds to the
irrigation company. The statute only authorizes a con-
firmation of bonds issued for the purpose of sale. Stim-
son v. Alessandro Irrigation Co., 135 Cal. 389.

Prior to the amendment of section 24 in 1899, the di-
rectors did not have authority to exchange its bonds in
payment for construction work nor to.enter into contracts
in the name of the district until a construction fund had
been created by the sale of its bonds. No construction
fund existed at the time the aforesaid contract was made
with Mr. Abbott and the contract is therefore void. Lin-
coln & Dawson County Irrigation District v. McNeal, 60
Neb. 613; Stimson v. Alessandro Irrigation Co., supra;
Leeman v. Perris Irrigation District, 140 Cal. 540;
Stowell v. Rialto Irrigation District, 155 Cal. 215.
Whether any or all of the bonds issued by the district or
the -coupons clipped therefrom were at any time in the
bands of innocent purchasers is not apparent from the
record before us, and we do not desire to embarrass a fu-
ture trial of the case by any suggestions upon that sub-
ject. It is apparent that coupons clipped from some of
those bonds were transferred by Mr. Bleakley to the
county treasurer in payment of the interest tax levied
upon the defendant’s land, but the record discloses such
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fraud and bhad faith on the part of the directors in issn-
ing all of the honds referred to that it devolved upon the
plaintiff to bring forward evidence to prove that either he
or some person through whom he claimed title to the cou-
pons in question was an innocent purchaser. HHaggland
v, Stuart, 29 Neh. 69; Violet v. Rose, 39 Neb. 660; Kelian
v. Calhoun, 43 Neb. 157; National Bank v. Miller, 51 Nebh.
156; Thompson v. West, 59 Neh. 677; Lahrman . Bau-
mann, 76 Neh. 846, The district court for Loup county in
the case of Strohl against Newton Inrigation district, can-
celed all taxes levied by the officers of that district, but
that decree does not affect the right of a holder of the
bonds who is not in privity with the parties to that action
to enforce amny legal claim he may have against the dis-
trict. Helphrey v, Redick, 21 Neb. 80; Clapp v. Otoe
County, 45 . C. A. 579; Kinney v. Fastern Trust & Banl-
ing Co., 59 C. C. A. 586; Hawley v. Fuirbunks, 108 U. S.
543. The defendant’s land, however, should be held for
no more of the district tax levy than was paid for by cou-
pons owned at some period by a boua fide holder.

The proof of the defendant’s tender to pay state, county
and school taxes levied .pon his land is not so definite as
to time and amount as to bring him within the protection
of the rule annnounced in State v. Several Puarcels of
Land, 80 Neb. 424, and his offer in his answer to confess
judgment for those taxes, with interest, justiiied the dis-
trict court in adding interest to the principal.

The plaintiff, in support of his appeal, argues that
since the defendant, subsequent to the levy of the taxes
in dispute, conveyed the land by a deed which excepted
those taxes, and thereafter received title to the real estate
by a deed which also excepted all taxes, he is within the
rule announced in Eddy v. City of Omaha, 72 Neb. 550.
In the cited case invalid assessments were deducted from
the purchase price of real estate, and we held that the
grantee was estopped from denying the validity of the
taxes which formed part of the consideration for his pur-
chase. But in the case at bar the defendant sold the lIan:
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upon credit. Subsequently the grantee, not having paid
any of the purchase money, reconveyed the real estate to
Mr. Searle and paid rent during the time said grantee
controlled the land. The taxes formed no part of the con-
sideration moving from Mr. Searle for the transfer of title
to him, and the transaction does not estop him from de-
fending against the tax in question. Nor do we think
there is any proof to support the argument that, by reason
of using water from the ditch, the defendant is estopped
from questioning the tax. The evidence is undisputed
that the defendant made no use of the ditch and that
his land was not increased in value by reason of its con-
struction,

The judgment of the district court is reversed, the cause
is remanded for further proceedings, and the costs of this
appeal are taxed to the plaintiff,

REVERSED.

BURTON T. JUDSON ET AL., APPELLEES, V. MARY SHERIDAN
CREIGHTON BT AL., APPELLANTS,

Fmep Novemser 26,1910. No. 16,176.

1. Executors and Administrators: HOMESIEAD: LIABILITY FoR DEBTS oF
EsTtATE. Where a homestead is selected during the lifetime of
both husband and wife, and after the death of one the survivor
resides upon the premises during his or her life, the real estate
is not subject to sale for the satisfaction of the debts of either,
which are not a lien thereon, nor to pay the costs of administer-
ing the estate of such survivor; but, if the title holding spouse
dies intestate, the title descends to his or her heirs, whether
direct or collateral, exempt from such debts.

AssErs. The property described in subdivision 1, sec. 176,
ch. 23, Comp. St. 1901, is not an asset in the hands of an adminis-
trator whose decedent died in 1902.

3. Trial: REFUSAL TO SUBMIT ISSUE: INSUFFICIENCY OF EVIDENCE.
It is not error for the court to refuse to submit to the jury a
defense of equitable estoppel where the evidence Is insufficient
to sustain a material element of that defense.
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APpPEAL from the district court for Webster cbunty:
HARRY 8. DUNGAN, JUDGE. Affirmed.

L. H. Blackledge, for appellants.
W. C. Dorsey, contra,
Roor, J.

This is an action in ejectment and for rents and profits.
The plaintiffs prevailed, and the defendants appeal.

The plaintiffs are collateral heirs of DeJay Judson, de-
ceased, who departed this life intestate in February, 1902,
a resident of Harlan county, leaving no widow or direct
heirs him surviving. The property in controversy was the
homestead of Mr. Judson and his wife. Because the par-
ties have presented this case upon the hypothesis that Mr.
Judson held the legal title to said premises, and for no
other reason, we shall adopt that theory.

In 1903 the administrator of Mr. Judson’s estate, acting
under a license of the district judge, sold the premises in
controversy, in connection with two other lots, tv tiic de-
fendants’ grantor. The sale was confirmed and a deed
duly issued. The defendants argue that since the decedent
left him surviving no widow, children or other persons de-
pendent upon him for support, the homestead was sub-
ject to sale for the payment of his debts. Section 17, ch.
36, Comp. St. 1901, is as follows: “If the homestead was
. selected from the separate property of either husband or
wife it vests, on the death of the person from whose prop-
erty it was selected, in the survivor for life and afterwards
in his or her heirs forever, subject to the power of the de-
cedent to dispose of the same except the life estate of the
survivor by will. In either case it is not subject to the
payment of any debt or liability contracted by or existing
against the husband and wife or either of them previous to
or at the time of the death of such husband or wife, ex-
cept such as exists or has been created under the pro-
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visions of this chapter.” The exceptions referred to are
mechanics’, laborers’, and vendors’ liens, and mortgages
duly executed. Section 3, ch. 36, supra. It is not con-
tended that the lots in controversy were sold to satisfy a
mortgage debt or a lien. The words “in either case” in
section 17, supra, refer to the selection of the homestead.
First Nat. Bank v. Reece, 64 Neb. 292. Proof of residence
is evidence of such selection. Hobson v. Hugtable, 79
Neb. 334, 340. If a homestead has been selected and the fee
holding spouse survives his or her consort, such survivor
may hold the homestead free from the demands of credit-
ors. First Nat. Bank v. Reece, supra. The legislature
has provided that the homestead shall descend free from
all debts contracted by the husband or the wife, so that
the heirs take title free from all claims of their decedent’s
creditors. The property, therefore, was not subject to sale
for the satisfaction of DeJay Judson’s debts. Tindall v,
Peterson, T1 Neb. 160; Bizby v. Jewell, 72 Neb. 755;
Brandon v. Jensen, 74 Neb. 569; Holmes v. Mason, 80
Neb. 448. There is ample evidence in the record to ‘s
tain the plaintiffs in their assertion of heirship. Tk, de-
cree of the county court adjudicates that relstion and
concludes the defendants upon that issue.

The defendants further contend that the plastiffs are
estopped to maintain this action because they accepted
part of the proceeds of the administrator’s sale witk
knowledge of the source from whence that money came, As
we understand the record, the evidence to sustain this is-
sue may be summed up as follows: The defendants intro-
duced in evidence the record of the administrator’s appli-
cation for license to sell four lots, including the property
in controversy, the orders made by the district judgse, the
administrator’s deed, and the final order of distribation,
together with the receipts of the heirs, and this evi¥:nce is
supplemented by an admission that the homestead ‘was de-
seribed in the administrator’s inventory and statements
in the depositions of two of the plaintiffs that they
knew their decedent’s home had been sold by the adminis-
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trator and that they were represented by counsel in the
settlement of the estate. The district judge, upon the ap-
plication for license, found that the debts against Judson’s
estate amounted to $815, the costs of administraton would
amount to $250, and that the value of the personal assets
of the deceased did not exceed $156.86. It appears that
the administrator received $985 for the four lots. It fur-
ther appears from the final order made by the county
court that, after the administrator had paid all of the
debts of the deceased and the costs of administering his
estate, there remained in his possession $59.50, which the
court ordered distributed among the plaintiffs as the heirs
of the deceased. The money was thus distributed in sums
ranging from $1.70 to $11.50. It nowlere appears that the
administrator reported to the county court the proceeds of
the sale of the homestead, or that he used that money to
pay the debts of the deceased, or that the money dis-
tributéd came from that fund. The administrator was a
witness for the defendants, but was not interrogated upon
this subject. It may be that the administrator did not
receive any personal assets of the estate other than the
$156.86 hereinbefore referred to; but if he did not, and
there were no other personal assets of the deceased in exist-
ence at the time of his death, that money was exempt from
the claims of creditors and the costs of administering the
estate. In that event the heirs were entitled to the money
by virtue of subdivision 1, sec. 176, ch. 23, Comp. St. 1901.
In re Estate of Fletcher, 83 Neb. 156; I'n re Estate of Man-
ning, 85 Neb. 60; In re Fstate of Leavitt, 85 Neb. 521.
If any of the proceeds of the sale of the homestead were
received by the plaintiffs, that fact could easily have heen-.
established by the testimony of the administrator. To
say the fact should be deduced from the evidence in this
record is to indulge in mere conjecture. In our opinion,
the district judge committed no error in refusing to sub-
mit the issue to the jury. Chicago, R. I. & P. R. Co. v.

Sporer, 69 Neb. 8; Sattler v. Chicago, R. I. & P. R. Co.,
71 Neb. 213.
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We find no error in the assignments argued, and the
judgment of the district court is
AFFIRMED,

MICHAEL LYONS, APPELLANT, V. HUGH A. ALLEN,
APPELLEE,

Foep NovEMBER 26,1910, No. 16,192.

Mortgages: FORECLOSURE: ALLEGATIONS ANXD Proor. In an action to
foreclose a real estate mortgage, the plaintiff is required to
allege, and, if the allegation is denied, to prove, that no proceed-
ings have been had at law for the recovery of the debt secured
thereby, and if the mortgage, subsequent to maturity, has been
owned by successive parties, the plaintiff should at least make
prima facie proof that no such an action has been commenced
by any of those persons.

APPEAL from the district court for Holt county: WiL-
LIAM H. WESTOVER, JUDGE. Affirmed.

W. R. Butler and Sullivan & Ruit, for appellant.
M. F. Harrington, contra.

Roor, J.

This is an action by the assignee of a mortgage to re-
deem from a tax foreclosure sale and to foreclose said
mortgage. The defendant prevailed, and the plaintiff ap-
peals.

It appears from the record that in February, 1889,
Henry 8. Davis, the owner of the land in controversy, exe-
cuted a note to the Showalter Mortgage Company payable
in five years, and to secure payment thereof executed a
mortgage upon said real estate. February 11, 1902, the
mortgagee assigned said note and mortgage to Ida A.
Davis, and the assignment was duly recorded in Janu-
ary, 1905. During the year 1902 the plaintiff became
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the owner of said note. In conformity with the require-
ments of section 850 of the code, the plaintiff alleged
“that no proceedings have been had for the recovery,
at law, of said debt secured by said mortgage, nor has
said debt, or any portion thereof, been collected and
paid.” The defendant in his answer denied these allega-
tions. The plaintiff did not appear at the trial of the case,
but Mr. Butler, his counsel, testified in effect that since
February, 1902, a date inferentially fixed as the com-
mencement of the plaintiff’s title to the note, no action at
law had been commenced to collect the debt. No other tes-
timony was offered upon this subject. The note is not in
the bill of exceptions, nor were any indorsements thereon
offered in evidence; the note matured in February, 1894,
and there is no proof that, during the eight years interven-
ing between that date and the time we may assume the
plaintiff acquired title to the note, an action was not com-
menced thereon. The present owner of the land did not
execute the note or promise to pay it, nor is the payor a
party to this action.

In Carter v. Leonard, 65 Neb. 670, we held that where
the allegation that no action at law had been commenced
to collect the mortgage debt is denied in the answer, and
the mortgage has been the property of several successive
parties, the plaintiff should make prima facie proof that no
action had been commenced by any of those persons. The
evidence in the case at bar is almost parallel with that in-
troduced in McDowell v. Markey, 77 Neb. 141, where the
parties occupied practically the same relation with re-
spect to each other as do the litigants in the case at bar.
In the cited case, a judgment for.the defendants was
affirmed.

We should not be understood as holding that no evi-
dence other than the testimony of every owner of the note
and mortgage will suffice to prove the truth of the allega-
tions required by section 850 of the code, but the plaintiff
should at least prove facts and circumstances from which
a court may reasonably deduce the ultimate facts. If the
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payor of the note owns the mortgaged premises at the
time the foreclosure suit is commenced, less evidence
should be required to prove those allegations than in a
case like the one at bar where the real estate has passed
into a third person’s hands without any obligation on his
part to pay the mortgage debt. McLanahan v. Chamber-
lain, 85 Neb. 850. In our view of the case, it is unneces-
sary to discuss the assignments argued in the plaintiff’s
brief.
The judgment of the district court is right, and is

AFFIRMED,

IN RE ASSESSMENT OF BANKERS LIFE INSURANCE COMPANY,

NoOvVIA Z. SNELL, APPELLANT, V. LANCASTER COUNTY ET AL.,
APPELLEES.

Fep NoveEMEBER 26, 1910. No. 16,195.

1. Taxation: REDUCTION OF ASSESSMENT: RIGHT oF APPEAL. A tax-
payer in Nebraska may appeal from an order of a county board
of equalization sustaining another taxpayer’s complaint that his
property has been assessed too high, although the appellant did
not file objections with, or appear before, that board.

2. : T + Dissmissar. 1f the appellant in his notice
to the parties interested states that he is a taxpayer in the county
and the owner of a definitely described tract of land therein,
and also states in his petition that he is a taxpayer in the county,
his appeal should not be dismissed without a trial for the alleged
reason that he is not a taxpayer.

APPEAL from the district court for Lancaster county :
ALBERT J. CORNISH, JUDGE. Reversed.

Novia Z. Snell, pro se.
Charles O. Whedon, contra.

Roor, J.
June 8, 1908, the county assessor of Lancaster county,
without notice to the Bankers Life Insurance Company,
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increased the valuation placed upon its personal property
in the schedule prepared by the officers of the company.
June 30 the board substantially reduced said assessinent.
July 10, Mr. Snell, appellant herein, served written no-
tice upon the board, the county clerk, the county of Lan-
caster and the company that he would appeal from said
order, and thereafter filed his petition in the district court
with a transcript of said proceedings. On motion of the
company the appeal was dismissed. Mr. Snell appeals.
The only question presented for our consideration is
whether Mr. Snell had the right to appeal to the district
court without having first appeared before the board of
equalization. Section 12, art. I, ch. 77, Comp. St. 1907,
provides that all property in the state not expressly ex-
empt therefrom shall be subject to taxation and shall be
taxed upon one-fifth of its actual value. Section 19 et
seq., art. I, ch, 77, supra, provides that all property shall
be listed for taxation by the owner thereof and assessed
upon actual view by the county assessor or his deputies.
Section 132, art. I, ch. 77, suprae, provides that the as-
SeSSoT or county clerk may at any time'add to the tax rolls
any property omitted therefrom for the current year.
Section 121, art. I, ch. 77, supra, provides that the county
board of equalization shall hold a session of not less than
three days nor more than twenty days, commencing on
the first Tuesday after the second Monday in June of each
year, and shall fairly and impartially equalize the valua-
tion of the personal property in the county, and, upon
the complaint of any person who shall consider that his
property is assessed too high or the property of another
assessed too low, review and correct the assessinent; and,
upon notice to the party interested, assess property not
listed or assessed for taxation. Section 124, art. 1, c¢h. 77,
supra, provides: “Appeals may be taken from any action
of the county board of equalization to the district court
within twenty days after its adjournment, in the same
manner as appeals are now taken from the action of the
county board in the allowance or disallowance of claims
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against the county. * * * The court shall hear the
appeal as in equity without a jury, and determine anew
all questions raised hefore the board which relate to the
liability of the property to assessment, or the amount
thereof, and any decision rendered therein shall be certi-
fied by the clerk of the court to the county clerk, who shall
correct the assessment bhooks in his office accordingly.”
The legislature has not specifically described the persons
or class of persons who may appeal from an order made
by a county board of equalization. Prior to 1903 such an
order could only be reviewed in error proceedings. Siouwx
City & P. R. Co. v. Washington County, 3 Neb. 30; Web-
ster v. City of Lincoln, 50 Neb. 1. In most cases error
proceedings could not be successfully prosecuted without
a bill of exceptions containing the evidence submitted to
the board, and the result was that such orders were prac-
tically final. It seems to us therefore that, by granting
the right of appeal in the general terms of the statute, the
legislature intended to temper the power theretofore by
law and the force of circumstances vested in the county
boards of equalization. Ordinarily, where the owner of
property requests the board of equalization to lower the
assessor’s valuation, the other taxpayers may safely rely
upon the county assessor or some other officer to represent
the public. If no reduction is made, the taxpayers other
than the complainant have no reason to complain, but,
if . the valuation is decreased, they are aggrieved and
may remove the questions raised before the board to
the district court for its judgment thereon. It is im-
material whether those questions were raised in the first
instance by the owner of the property, by another tax-
payer, or by some representative of the public; they
affect every taxpayer and may be reviewed in the district
court upon the appeal of any person adversely affected
thereby. State v. Drezel, 75 Neb. 751.

We have not overlooked statements in certain of our
opinions to the effect that a taxpayer should first advise
the board concerning the overvaluation of his property, or
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the undervaluation of his neighbor’s property, before ap-
pealing to the courts for relief. In none of those cases
had a complaint been made to the board by any taxpayer,
and in every instance except the case of Hacker v. Howe,
72 Neb. 385, the controversy arose under the revenue laws
preceding the act of 1903, supra. The point at issue and
determined in the Hacker case, supra, was that, in equaliz-
ing the assessed valuations returned by the county boards
of equalization, the state board of equalization had au-
thority to raise the assessed valuation of all property in a
county, notwithstanding the local assessing officers had,
as they understood the facts, assessed all property within
that county at its fair cash value. In none of the cases last
referred to did this court hold that, where an issue had
been raised before the board touching the assessed valua-
tion of one taxpayer’s property, another taxpayer could
not appeal from an order reducing that valuation, unless
he had complained concerning that assessment or had
joined in the proceedings before the board.

It is argued that the record does not disclose that Mr.
Snell is a taxpayer in Lancaster county or in the state of
Nebraska. Mr. Snell has not been given an opportunity
to prove that fact. If the appellant is not a taxpayer, his
appeal will fail, but we should not assume the negative
upon a judgment dismissing his appeal without a trial.

The judgment of the district court, therefore, is re-
versed and the cause remanded for further proceedings.

REVERSED.
FAWCETT, J., not sitting.
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HARTINGTON NATIONAL BANK, APPELLEE, V. W. J, BRESLIN;
JOHN WIEBELHAUS, APPELLANT.

FiLED NovEMBER 26, 1910. No. 16,196.

Bills and Notes: BLANK SPACE FOR NAME OF PAYEE: LIABILITY OF
MakEeR. Defendant signed a promissory note which was perfect
on its face, with the exception of a blank for the name of the
payee, and entrusted it to his co-maker who delivered it in that
form to a bank two days later, before it was due, in violation of
an agreement that it should be used by him in buying a meat
market, that the name of the seller should be inserted in the
blank, and that the note should be returned to defendant if not
used for that purpose. The bank accepted the note at its face
value and afterward inserted its own name in the blank as payee.
Held, That the instrument is not enforceable against defendant
within the meaning of that part of the negotiable instruments
law relating to the filling of blanks, and containing, among other
things, the following provision: “In order, however, that any
such instrument when completed may be enforced against any
person who became a party thereto prior to’ its completion, it
must be filled up strictly in accoirdance with the authority given
and within a reasonable time.” Comp. St. 1905, ch. 41, sec. 14.

ArreAL from the district court for Cedar County: Guy
T. GRAVES, JUDGE. [Reversed.

B. Rcady, for appellant.
R. J. Millard, contra.

RosF, J.

This is a suit on a promissory note for $400, dated June
18, 1907, and due six months thence. W. J. Breslin and
John Wiebelhaus were makers and the Hartigan National
Bank was the payee and holder. The suinmons was not
served on Breslin and the controversy is between the bank
as plaintiff and Wiebelhaus as defendant. From a judg-
ment on the verdict of a jury for the full amount of plain-
tiff’s claim defendant has appealed.
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The substance of the defense pleaded is: Defendant
and Breslin signed the note, but left a blank for the name
of the payee. It was agreed between them that the note
should be used by Breslin in purchasing a meat market at
[Fordyce from the owner whose name was at the time un-
known, but which afterward was found to be Jacob Hauri.
In the event of a purchase Hauri’s naune was to be inserted
in the blank, but otherwise the note was to be returned to
defendant. The insertion of the name of the bank as
payee was not authorized by defendant and he never con-
sented thereto. The proof of these facts is uncontra-
dicted.

On plaintiff’s side of the case the following facts are
shown without contradiction: When defendant signed the

_note he exacted as security from Breslin a deed to three

lots in the city of Hartington and at the time of the trial
the title thereto stood in defendant’s name. In the mean-
time he had collected the rents and profits. When the
.note was delivered to plaintiff it was a perfect instrument,
with the exception of a blank for the name of the payee.
It had not been altered and bore on its face no intimation
of the agreements pleaded as a defense. Bureslin delivered
the note to plaintiff on or before June 20, 1907, and in
addition to a cash payment it was accepted by the bank at
its face value in full satisfaction and discharge of a mort-
gage on Breslin’s property. Afterward plaintiff inserted
its own name in the blank as payee, having had no actual
notice of the alleged agreements between the makers.

Plaintiff contends that defendant made no defense to
the note and that on the undisputed evidence the judg-
ment rendered was proper. This position seems to be cor-
rect, if the controversy is to be determined without regard
to the negotiable instruments law of 1905. Comp. St., ch.
41. According to the rules of the law merchant, when de-
fendant signed the note without restriction, leaving a
blank for the name of the payee, and entrusted it to his co-
maker, he gave to a bonu fide holder implied authority to
fill the blank and perfect the instrument. Humphrey
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Hardware Co. v. Herrick, 72 Neb. 878; Page v. Morrel, 3
Abb. App. Dec. (N. Y.) 433; Redlich v. Doll, 54 N. Y. 234;
Spitler v. James, 32 Ind. 202; Gothrupt v. Williamson, 61
Ind. 599 ; Bank of Pittsburgh ». Neal, 63 U. 8. 96. Under
the law merchant a bona fide holder was permitted to
ingert his name in a blank left for the name of the payee.
Townsend v. France, 2 Houst. (Del.) 441; Rich v. Star-
buck, 51 Ind. 87; Greenhow v. Boyle, 7 Blackf. (Ind.)
*56 ; Dunham v. Clogg, 30 Md. 284; Boyd v. McCann, 10
Md. 118; Schooler v. Tilden, 71 Mo. 580; Hardy v. Norton,
66 Barb. (N. Y.) 527; Seay v. Bank of Tennessee, 3 Sneed
(Tenn.) 557; Close v. Fields, 2 Tex, 232. On the record
presented there can be no doubt that in taking the note
the bank acted homestly, relying upon a well-established
custom., On the other hand, defendant took security for
his own protection, signed the note with the name of the
payee left blank, and entrusted it to Breslin, thus making
it easy for him to mislead the bank to its imjury. Under
such circumstances the courts, in administering justice
independently of legislative enactments, have as a rule
protected the person least at fault and allowed the loss to
fall upon the one whose conduct was the principal cause
of the injury. This rule should be applied in the present
case unless it has been changed by statute. Before the
note was signed, however, the negotiable instruments law
was passed and by it the transaction in controversy must
be tested. Generally this act retains the rules of the law
merchant, and its purpose, as suggested by its title, is
“to establish a law uniform with the laws of other states.”
While England and most of the states of this country
have been consistent in making such statutes uniform,
an examination of the holdings of the courts in which those
acts have been construed indicates a diversity of opinion.
The view, however, that the provisions of section 14 of
the Nebraska negotiable instruments act, which is invoked
by defendent herein, change the rules of the law merchant
in material respects appears to be unanimous. Herdman
v. Wheeler (1902), 1 K. B, (Eng.) 361; Lioyd’s Bank v.
7
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Cooke (1907), 1 K. B. (Eng.) 794; Boston Steel & Iron
Works Co. v. Stewer, 183 Mass. 140; Vander Ploeg v. Van
Zuulk, 135 Ia. 350, 13 L. R. A, n. s. 490, and nnte.

Section 14 provides: “Where the instrument is want-
ing in any material particular, the person in possession
thereof has a prima facie authority to complete it by filling
up the blanks therein. And a signature on a blank paper
delivered by the person making the signature in order that
the paper may be converted into a negotiable instrument
operate as a prima facie authority to fill it up as such for
" any amount. In order, however, that any such instrument
when completed may be enforced against any person who
became a party thereto prior to its completion, it must be
filled up strictly in accordance with the authority given
and within a reasonable time. Dut if any such instrument
after completion is negotiated to a holder in due course,
it is valid and effectual for all purposes in his hands, and
he may enforce it as if it had been filled up strictly in ac-
cordance with the authority given and within a reasonable
time.” Comp. St. 1905, ch. 41, sec. 14.

Within the meaning of this language, defendant be-
came a party to the note “prior to its completion,” and
therefore, in order that it may be enforced against him,
the blank “must be filled up strictly in accordance with
the authority given.” Guerrant v. Guerrant, 7 Va, Law
Reg. 639. That defendant gave plaintiff no authority to
fill the blank with its own name is shown by uncontra-
dicted testimony. The verdict against him, therefore, is
not sustained by sufficient evidence—a question raised in
both courts by an assignment of error. I'or this reason,
the enforcement of the statute requires a reversal, which
is ordered.

REVERSED AND REMANDED,
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ABRAHAM ROSENBERY, APPELLEE, V. MARTIN TIBKE,
APPELLANT.

Frep NovEMEBER 26, 1910. No. 16,216.

Highways: ESTABLISHMENT: PREREQUISITES. In an application to
the board of county commissioners to establish a new public
road, under the statute in force in 1876, the posting of four
notices in the manner required by the statute, and the presenta-
tion of a petition to the board for such road, signed by at least
ten landholders, residents of the county, accompanied by sworn
proof of the posting of the notices, stating when and where such
notices weore posted, are essential prerequisites which must be
complied with before the board can acquire any jurisdiction over
the subject matter of the location and opening of such new road.

APPEAL from the district court for Douglas county:
WiLLIAM A. REDICK, Jupt:.  Affirmed.

James P. English and George A. Magney, for appellant.
H. C. Brome and Clinton Brome, contra.

FAwCETT, J.

The controversy in this case is over a road on the half
section line running north and south through section 26,
township 15, range 13, in Douglas county. In 1876 the
county commissioners attempted to establish a public road
at the point indicated. In 1893 plaintiff purchased 60
acres of land, 40 acres of which was on one side and 20
acres on the other side of this road. Shortly thereafter
he fenced his land in such a way as to leave a roadway
30 feet in width. Thereafter his neighbors fenced their
lands in a similar manner. Plaintiff also planted fruit
trees upon his land up to his fences. He also planted

. evergreen and other trees along the line of the road indi-
cated. In 1908 the defendant, who was the road super-
visor of the district for that vear, notified plaintiff to re-
move his fences and trees, stating that it was his intention
as commissioner to improve a road 66 feet in width, and
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informed plaintiff that if he did not remove the fences
and trees he, defendant, would remove them. Plaintiff
thereupon applied for an injunction to restrain defendant
from removing the fences, trees, etc. Upon final hearing
plaintiff's suit was sustained and an injunction granted
as prayed. Defendant appeals.

Plaintiff contends that the proceedings to establish a
public road along the half section line in controversy did -
not accomplish that result. The statute in force at that
time provides: “Whenever the inhabitants in any county
desire tlie opening of a new road, or the discontinuance
or change of any road heretofore established, they shall
give at least twenty days’ notice, by posting a notice on
the court house door, and at three other public places in
the vicinity of the road sought to be located, changed, or
discontinued, setting forth the time when they will apply
by petition to the board of county commissioners, giving
a particular statement of the location, change, or discon-
tinuance sought to be effected.” Rev. St. 1866, ch. 47,
sec. 19.

Section 20 provides: “Upon the presentation of a pe-
tition, signed by at least ten landholders, residents of
the county, after notice given as provided in the preceding
section, the board of county commissioners shall proceed
to hear the parties interested in the case.”

The notice of the application to the county commission-
ers for the location of the road contains nine signatures
only, when the statute required ten. This was insufficient.
The affidavit of posting the notices recites: “Henry Eicke,
being duly sworn, says that four copies of the within no-
tice were posted between the third and tenth days of
January, 1876, as follows: Omne on the front door of the
court house -and three in the vicinity of the proposed
road.” It will be seen at a glance that this proof of post-
ing is clearly insufficient as to three of the notices posted.
The affidavit says that he posted “three in the vicinity of
the proposed road.” Where? On a back fence, where no
one would ever see them? Were they all posted side by
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side or in three different places? The statute required
that they be posted in three “public places” in the vicinity
of the road sought to be located. The petition finally pre-
sented to the board shows that it is based upon the notice
and proof of posting, above set out. We have held that
“proof of posting the notices should be made by affidavit
of the party who posted the same, stating when, where,
and by whom the notices were posted.” State v. Otoe
County, 6 Neb. 129. And in Doody v. Vaughn, 7 Neb. 28,
we held: “In an application to the board of county com-
missioners to establish a new public road, the posting of
four notices in the manner required by the statute, and
the presentation of a petition to the board for such road,
signed by at least ten landholders, residents of the
county, are essential prerequisites which must be com-
plied with before the board can acquire any jurisdiction
over the subject matter of the location and opening of
such new road.”

In Lesieur v. Custer County, 61 Neb. 612, State v. Otoe
County, and Doody v. Vaughn, supra, and Robinson ov.
Mathwick, 5 Neb. 252, cited by counsel for plaintiff, are
approved. The latter case is quoted from as follows:
«The board of county commissioners is a tribunal
possessed of but a very limited jurisdictiom, which is
clearly defined by the statutes; and it is essential that
all the facts necessary under the statute to authorize
their action in any given case be affirmatively shown. In
the location of a county road, the commissioners have no
jurisdiction, unless the petition mentioned above be pre-
sented after due notice thereof has been given. If they
- presume to act without an observance of these plain
statutory requirements, it would be without authority;
and whatever they might do would be merely void.” We
therefore hold that no road was ever legally established
by the county at the point in controversy.

But this is not all. There is no evidence in the record
to show that the county ever made any attempt to open
the road which it had assumed to locate. It was left as
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open prairie, the topography being so steep that loaded
wagons coiuld not be driven over it. It remained in that
condition for about 18 years, and until after plaintiff pur-
chased the land. No attempt was ever made by the com-
missioners or road overseer to work any portion of the
road over plaintiff’s land until after plaintiff had built
his fences, leaving a roadway 30 feet in width, and had
plowed and worked the same so that it could be traveled
over. The road overseer then appeared upon the scene
and ordered plaintiff to remove his fences so that the
road could be worked the full width of 66 feet. Plaintiff
refused to comply with the demand, intimating that if it
was insisted upon he would fence up the 30-foot road,
The road authorities accepted the ultimatum laid down
by plaintiff, and thereafter worked to some extent the 30-
foot road. Matters continued thus until the second de-
mand made by the defendant in 1908, over 30 years after .
the abortive attempt of the commissioners to locate a
road, as above outlined. Defendant cites and places great
reliance upon Williams v. Smith, 68 Neb. 329. Counsel
say that “the question involved was identically the same
as the one under consideration.” In this statement we
are unable to concur. In that case the road was not only
established, but opened in 1879 and traveled from that
time until 1892. In the latter year a large bridge on the
road was destroyed, whereby the public use of the road
was interrupted. After the washing out of the bridge, and
in the same year, the owner of the land fenced up the
road. Seven years later the road overseer demanded the
removal of the fence, whereupon the landowner applied
for an injunction, which was denied. That case turned
entirely upon the construction placed upon the proviso in
section 3, ch. 78, Comp. St. 1899, “that all roads that
have not been used within five years shall be deemed va-
cated.” We held that this proviso was intended to apply
exclusively to roads that had not been used within five
years before the enactment of such section, and that the
proviso did not apply to roads which might remain un-
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used for any portion of time after the enactment of the
section referred to. That case and the one at bar are not

at all parallel.
The judgment of the district court was clearly right,

and it is
AFFIRMED.

RosE, J., not sitting.

SoREN C. PEDERSEN, APPELLER, V. ANNA M, PEDERSEN,
APPELLANT.

Frep NovembEr 26,1910, No. 16,2083.

1. Divorce: ExTrEME CRUELTY. An accusation made by a wife against
her husband in which she charges him with the crime of incest
with his daughter may not in all cases constitute such extreme
cruelty as will alone furnish him with ground for divorce, but
when such accusation is made maliciously and often repeated,
together with other conduct showing a fixed purpose on her part
to make it impossible for them to live together as husband and
wife, it may amount to extreme cruelty.

ArTMONY. When a divorce is granted to the husband on

2.
any ground except adultery committed by the wife, the court may
allow permanent alimony to the wife out of the property of the
husband.

3. . For the reasons stated in the opinion, the decree is

modified so ag to allow the wife permanent alimony.

Arrear from the distriet court for Douglas county:
ITowanrp KEXNEDY, JUDGE.  Affirmed in part aand rerersed
in part, with directions. ‘

Buyron Q. Burbank, Nelson C. Pratt, McKenzie & Howell
and Fdward P. Holmes, for appellant,

. W, Shields and McCoy & Olmstead, contra,



56 NEBRASKA REPORTS. [Vor. 88

Pedersen v. Pedersen.

SEDGWICK, J.

A decree of divorce was rendered in the district court
for Douglas county in favor of this plaintiff and against
the defendant on the ground of extreme cruelty; and the
court allowed no permanent alimony to the defendant.
The defendant has appealed.

She insists that the evidence is not sufficient to justify
the decree of divorce entered against her, and that in any
event she should have been allowed permanent alimonj,
and asks for a decree for separate maintenance.

These parties were each between 50 and 60 years of
age, and each had been married before. At the time of
their marriage the plaintiff was living upon a farm a
few miles from Omaha. He was the father of 10 children
by a former marriage; three or four of them were under
age, and some of them were living with him upon the
farm. The defendant was supporting herself by dress-
making in Florence, a suburb of Omaha. She had no
children of her own, but had cared for the children of her
former husband with whom she had lived for 25 to 30
years. The petition alleges no act of personal violence on
the part of the defendant against the plaintiff, but alleges
many circumstances of more or less importance in which
he says the defendant acted wilfully and maliciously with
the purpose and intent of making his life miserable and
with that result. He also alleges that the defendant, while
they were living together, accused him of the crime of in-
cest with his own daughter, and at about the time and
after their separation repeated this accusation at various
times and places and in the presence and hearing of many
persons. The defendant admits that she made this accusa-
tion against the plaintiff, and says that the circumstances
were such that she was justified in believing, and did be-
lieve, that the charge was true, and that so far as she pub-
lished this charge she did so under advice of her counsel
and friends and without any malicious motive. A large
amount of evidence was taken, much of which seems to
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have but little relevancy to the issue being tried. Most of
this evidence is apparently ignored in the briefs, reference
being made principally to the evidence of the parties
themselves.

The duty devolves upon us by the statute to determine
these issues de novo from the evidence before us. Owing
to the condition of this record and the manner in which it
is presented, this is a difficult thing to do. At the time of
the marriage, which was in July, 1907, there were living
with the plaintiff on his farm his daughter, 18 or 20 years
of age, and two or three sons who were younger. When
the defendant entered this family she found that their
habits and mode of living had been entirely different from
her own, and, having a quick temper and strong will, she
at once inaugurated radical changes which would in most
families be thought to improve their condition, but which
seem to have been very unacceptable to the plaintiff and
his children. The plaintiff testifies that “everything went
fine” for 10 or 12 days, and that then the defendant worked
to much and was too particular about house cleaning and
in arranging the furniture about the house. She put up
unnecessary curtains to the windows and made other
changes in the domestic affairs, some of them quite radical
and unexpected. When the plaintiff objected to these and
similar things the defendant was insolent and quarrel-
some, and matters became rapidly worse until there was
continual quarreling and mutual hatred and abuse. The
crisis came in less than three months, when the parties
were separated. Then the defendant appeared to be
avaricious and demanded large sums of money. It was im-
possible for these parties to live together, and marriage in
this instance certainly was a failure. The characteristics
and habits of both parties were such as to make the al-
liance impossible, and they both contributed to the condi-
tion that made the separation unavoidable. The plaintiff
was not a man of bad disposition, and appears to have
honestly striven to remedy the existing conditions. There
is no evidence of viciousness on his part or that he ever at-
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tempted to maliciously injure the defendant. The trial
court appears to have been satisfied from the evidence that
this was not true of the defendant. We think that the
evidence justifies the finding that at the time of their
separation the defendant determined to extort from the
plaintiff as much money as she could, and to drive him to
make such a settlement as she desired, and that she was de-
termined to injure him in every way possible. It was with
this end in view that she published the charge of incest
against him. She insists that she believed that these
charges were true, and she may have thought that the con-
ditions were such as to make such a crime possible, but
the circumstances show that she was certainly mistaken
in her testimony that she upon one occasion witnessed the
commission of the crime that she charged, and she does not
testify to any facts or circumstances that would indicate
that the plaintiff is of the disposition that could make it
possible for him to commit such a crime. Her positive tes-
timony that she witnessed the act tends to discredit her
evidence, and there can be no doubt that she acted wilfully
and maliciously in repeating this charge upon so many oc-
casions and to so many different persons at about the time
of their separation. She testifies that while they were liv-
ing together she tried in every way she could to keep peace
in the family and to do her whole duty, and it must be said
in her justification that many of her actions that were com-
plained of were to her credit rather than otherwise; but
she never hesitated to use the most abusive language to
the plaintiff and to his children, sometimes in anger and
sometimes with the apparent purpose and intention of aec-
complishing some desired result. Her counsel contend
that the charge of such a crime by the wife against the
husband is not of itself sufficient to constitute extreme
cruelty ; but, if it would not be sufficient in all cases, still,
under the circumstances in this case, we think that the
trial court did right in so regarding it. It is said in the
defendant’s brief that, as adultery is a statutory ground
for divorce, the accusation of adultery made by the wife
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against the husband should never be considered as such
extreme cruelty as would justify a divorce upon that
ground ; and that, as adultery is included in the crime of
incest, it follows that an accusation of the latter should
not be so regarded. We perhaps do not understand the
reasoning of the brief upon this question. It may be that
the charge of adultery made by the wife against her hus-
band, even though wilfully and maliciously made, would
not in all cases be sufficient of itself to constitute extreme
cruelty within the meaning of the statute, but that such
an accusation will be a species of cruelty cannot be
doubted, and might under some circumstances and condi-
tions be sufficient to constitute extreme cruelty. There
can be no accusation that would tend more to bring a man
into disgrace with his friends and neighbors than the
charge that was made against this plaintiff. It is argued
that no conduct will amount to extreme cruelty unless it
is shown to affect the life or health of its victim. If physi-
¢al or bodily health alope is meant, we think that this
proposition cannot be sustained. Our statute provides
that extreme cruelty is a ground for divoree, whether prac-
ticed hy personal violence or other means. Cruelty, other
than by personal violence, must operate upon the mind,
and the legislature must have assumed that extreme
cruelty might operate upon the mind and feelings alone.
The finding that the defendant was not entitled to per-
manent aliwony we think is not supported by the evidence.
The plaintiff has 228 acres of land near Omaha which is
divided into two farms and fairly well improved, and 80
acres of land near Anselmo, thig state. He also has some
money loaned and in the banks and owns some corporate
stock. The evidence is meager as to the value of the plain-
tiff’s property. The defendant testified that at one time
the plaintiff told her that his farm near Omaha was worth
$50,000. This the plaintiff denies, but when upon the wit-
ness stand he refused to testify as to the value of the farn,
stating that he did not know how much it was worth. The
evidence that he produced from other witnesses would
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place the value of this farm at $95 to $100 an acre, while
the evidence produced by the plaintiff would place its
value at about $150 an acre. The value of the plaintiff’s
property is evidently somewhere from §30,000 to $40,000.
At the time of the marriage the defendant had some prop-
erty, consisting of three or four lots and a building which
was incumbered, and the evidence in regard to her prop-
erty is also unsatisfactory. Her real estate, if clear of in-
cumbrances, would probably be valued at about $3,500. It
appears that she is somewhat in debt and has a very small
income, and the stated sums which she received from a part
of this property which she has recently sold are applied
upon an indebtedness. It also appears that at the time of
the marriage she was engaged in the dressmaking business,
which was fairly remunerative and furnished her a sub-
stantial living, and that by this marriage her business was
broken up, and that her income at the time of the trial
was not sufficient for her support. The plaintiff has paid
something toward her expenses in this litigation, probably
somewhat less than $1,000 in all, and has incurred a con-
siderable expense in his own behalf. The defendant has
not benefited him in any way financially, and undoubtedly
should not recover a large amount of alimony. The plain-
tiff’s counsel insist that the defendant should not be al-
lowed alimony when the divorce is granted on account of
her misconduct, but this is not the rule. The statute ex-
pressly allows alimony in favor of the wife in all cases
except in case the divorce is granted on account of
adultery committed by the wife, and this court has many
times allowed such alimony. The defendant should not be
placed in a worse condition financially than she was at
the time of her marriage, and we think she ought to be
allowed the further sum of $2,000 for her alimony and at-
torney’s fees, payable: $500 upon the entering of this de-
cree in the district court, $500 six months, and $1,000
one year, thereafter, and that the plaintiff should pay all
the costs in these proceedings.

The judgment of the district court disallowing alimony
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is reversed, and in all other things affirmed; and the
cause is remanded, with directions to enter a decree for
alimony in accordance with this opinion.

JUDGMENT ACCORDINGLY.

Fawcerr and Rosg, JJ., not sitting.

EvA SELDERS, APPELLEP, V. JOHN 8. BROTHERS ET AL.,
APPELLANTS.

Fep DecemBEr 10,1910, No. 16,221,

1. Intoxicating Liquors: AcTiON ForR Loss oF SurporT: PLEADING
AND PrOOF: VARIANCE. In an action by a married woman-
against a licensed saloon-keeper for the loss of support for her-
gelf and her minor children, to which the sales of intoxicating
liquors made by him to her husband has contributed, proof
that prior to such sales the husband had been addicted to the
excessive use of iIntoxicating liquors, but had reformed, and
that by reason of such sales he had resumed that habit and
become an habitual drunkard is competent, and does not con-
gtitute such a variance as requires the reversal of the judgment,
although that fact is not specifically set forth in her petition.

MEASURE OF Damages. If the means of support
ig totally destroyed, the full value of such means is the meas-
ure of damages; if only partially, then such damages should
be allowed as would compensate for such partial destruction.
The recovery in such an action is not limited to such damages
as might compensate for loss of time while intoxication lasts,
but the liability extends to such loss as is the direct result of
such intoxication.

INsTRUCTIONS. Instructions examined and found
to have been properly given.

4. : : AMOUNT oF Damaces. Where it is shown that the
husband, prior to the sales of intoxicating liquor, was & man 45
years of age, in good health, a skilled mechanic, earning from
$4 to $5 a day, that by reason of such sales he became an
babitual drunkard, was broken down in health and incapable
of contributing to the support of his family, a verdict for $2,000
cannot be sai@ to be excessive.

3.
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APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Greene & Greene, Strode & Strode, and Wilmer B. Com-
stock, for appellants.

George A. Adams and Morning & Ledwith, contra.

BARNES, J.

Action in the district court for Lancaster county
brought by the plaintiff in behalf of herself and her six
minor children against the principal defendants, who
were licensed saloon-keepers in the village of Havelock,
and the surety on their bonds, for the loss of her means of
support caused by the sales of intoxicating liquors to her
husband. The plaintiff had the verdict and a judgment for
$2,000, and defendants have appealed.

Appellants contend that plaintiffs petition does not
state facts sufficient to constitute a cause of action, and
discloses upon its face that she has sustained no damages
by reason of the sales of intoxicating liquors complained
of. The petition alleges, among other things, that the
principal defendants obtained their licenses on or about
the 21st of April, 1905; that they were engaged in the
business of conducting licensed liquor saloons for the sale
of intoxicating liquors in the village of Havelock from
that time until about the 21st of April, 1906; that the
sales of intoxicating liquors complained of occurred be-
tween the 1st of January, 1906, and the 21st of April of
that year; that for more than a year and a half prior to
the commencement of the action plaintiff’s hushand had
acquired the habit of intoxication; that the liquor fur-
nished him by the principal defendants contributed to his
intoxicated condition, and rendered him unfit and unable
to work and earn support for plaintiff and her minor
children; that such sales contributed to the forming of her
husband’s uncontrollable appetite for strong drink to such
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an extent that he is unable to resist the same, and be-
cause thereof is rendered utterly incompetent to work or
labor or follow any useful avocation in life. The petition
also states, with reasonable certainty, that his dissipated
condition began about the time the principal defendants
procured their licenses and commenced to sell him intoxi-
cating liquors. It is therefore fairly shown that the sales
of liquor complained of contributed to the loss of her
means of support. This was sufficient to entitle the plain-
tiff to recover.

In Acken v. Tinglchoff, 83 Neb. 296, it was said: “The
mere fact that the plaintiff’s husband had used liquor ex-
cessively prior to the time that defendants sold to him is
not sufficient to defeat the plaintiff’s action. We are cited
to Stahnka v. Kreitle, 66 Neb. 829, in support of defend-
ants’ contention that they are not liable for damages re-
sulting from a like traffic before they engaged in the busi-
ness. This proposition is sound but it cannot control this
case, because the plaintiff does not seek to recover for her
nonsupport prior to the time the defendants engaged in
business. . By considering the evidence in the light most
favorable to the defendants, the fact still remains and
stands out boldly that the wrongful conduct of the defend-
ants contributed to the condition of the plaintiff’s hus-
band as alleged in the petition and proven at the trial.
This being the situation, the defendants are liable.”

It has also been held that the liquors furnished by a de-
fendant need not be the sole cause of an alleged injury in
order to permit an aggrieved party to recover. In the case
at bar the record fairly discloses that the plaintiff’s hus-
band was a man about 45 years of age; that he was a
stone mason by trade; a man of excellent health, in-
dustrious, and a competent workman, and earned, when
employed, from $4.50 to $5 a day; that on and prior to the
1st of April, 1905, he had become somewhat addicted to
the use of intoxicating liquors; that the plaintiff, in order
to protect him and to work his reform, if possible, served .
notice upon the saloon-keepers of the city of Lincoln not
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to furnish her husband with intoxicating liquors; that',
after the service of such notice, Selders reformed to the
extent that he followed his usual avocation, earned his
usual amount of wages, and turned the same over to the
plaintiff for the use and support of his family; that in the
month of January, 1906, he went to work at his trade for
a man of the name of Vanoy, who resided at or near Prairie
Home; that, in going from his residence to the place of
his employment, Selders passed through the village of
Havelock ; that he at once commenced to procure intoxica-
ting liquor from the several principal defendants; that he
not only drank in their saloons, but purchased intoxica-
ting liquor by the bottle, which he carried with him to the
place of his employment, and drank there during his
working hours; that he immediately relapsed into a con-
dition of habitual drunkenness, and since that time has
furnished the plaintiff with little or no support whatever;
that his drunkenness had continued until the trial of this
cause in the district court, at which time he was in a
state of ill health, was unable to work, and contributed
nothing to the support of the plaintiff and their minor
children ; that his condition was such while working at
Vanoy’s that plaintiff notificd the principal defendants
not to furnish her husband with any more intoxicating
liquors. These facts would seem to bring this case clearly
within the rule of Acken v. Tinglehoff, supra, and therefore
defendants’ contention is not well founded. The foregoing
also disposes of the defendants’ second assignment of
error.

The defendants further contend that there is a fatal
variance between the proof and the allegations of plain-
tiff’s petition. The plaintiff was permitted to prove that
in May, 1905, she had prohibited the saloon-keepers in Lin-
coln from selling her husband intoxicating liquors, and for
a time thereafter his habits with reference to drinking im-
proved; that he had contributed to the support of his
family, and, while he had been addicted to the use of in-
toxicating liquors, yet at the time of the alleged sales he
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" had reformed and restored himself to a condition of use-
fulpess. The petition did not contain such an allegation,
and it is claimed that this constituted such a variance as
requires a reversal of the judgment. This precise question
arose in Acken v. Tinglehoff, supra, and it was held that
it was proper to show that the plaintiff’s husband had
lived a sober life prior to the time that the defendants
began to furnish him with intoxicating liquors, and al-
though he may have been a drinking man in former years,
and had wholly or partially reformed, that the liquors
furnished him by the defendants had caused him to re-
sume his former habit of drunkenness, and had thus con-
tributed to the plaintiff’s injury by depriving her of her
means of support; that such proof was admissible as
bearing upon the question of her damages.

Defendants also contend that the district court erred
in instructing the jury as follows: “In a case like that at
bar the defendant saloon-keepers and their bondsmen are
liable, not only for damages resulting directly from the
acts of said saloon-keepers, but for all damages to which
such acts contribute. So in this case if you find from the
evidence that the saloon-keepers in question sold intoxi-
cating liquors to plaintiff’s husband, and if you further
find from the evidence that he was thereby wholly or par-
tially disqualified to earn a support for his family, or
that on account of drunken and dissolute habits acquired
in whole or in part as a result of the intoxicating liquors
so furnished to him he failed in whole or in part to support
them, then such saloon-keepers, together with their sure-
ties, arve liable for such injury to plaintiff’s means of sup-
port for herself and said six minor children as shall re-
sult therefrom, and such liability continues, not only dur-
ing the period of time covered by the license, but during
the period of time which you shall find from the evidence
such disqualification will be permanent, even though it
shall continue beyond the year or years covered by said
bond.”

In Wardell v. McConnell, 23 Neb. 152, where a like

8
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question was hefore the court, it was said: “The sureties
upon the bond of a licensed vendor of intoxicating liquors
are liable, not only for the damages resulting direetly from
the acts of their principals, but for all damages to which
such acts contribute. And where, during the existence of
a license based upon such bond, the principal sells intoxi-
cating liquors to one who is disqualified to earn a support
for his family, by reason of his intoxication, the liability
of the surety attaches and continues throughout the
period of such disqualification, whether the same termi-
nates during the license year or continues for a longer
time.” We find from an examination of the authorities
that this instruction has been frequently approved by this
court. Jessen v. Willhite, 74 Neb, 608; McClay v. Worrall,
18 Neb. 44; Gorey v. Kelly, 64 Neb. 605; Uldrich v. Gil-
more, 35 Neb. 288, Tt was said in the opinion in Warrick
v. Rounds, 17 Neb. 411: “If the means of support is totally
destroyed, the full value of such means is the measure of
damages. If only partially, then such damages should be
allowed as would compensate for such partial destruc-
tion. This rule does not limit a plaintiff in an action to
such damages as might compensate for loss of time while
intoxication lasts, but extends to such loss as is the direct
result of such intoxication.” It appears from the authori-
ties that the instruction complained of is a proper one.

Complaint is made of the sixth paragraph of the instruec-
tions. This instruction is so long that for want of space
we decline to quote it. It is sufficient to say that it has
been approved in the numerous cases bearing upon the
question involved in this controversy which we have here-
tofore decided.

Finally, it is contended that the judgment is excessive,
and it is not supported by the evidence. We find that the
record contains competent evidence which tends to show
that the plaintifi’s husband, since the sales to him of in-
toxicating liquors complained of, has become broken down
in health and unable to perform hard labor; that prior to
that time his health was good; that he had earned from
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$4 to 85 a day, and had contributed to the support of his
family; that since that time he has contributed practi-
cally nothing for that purpose. It was further shown
that it requires about $20 a week to support plaintiff and
her minor children; that since.January, 1906, the plain-
tiff has been compelled to work out at house cleaning, take
in washing, and do other menial labor in order to support
herself and family ; that her eldest son, who at the time of
the trial was about 19 years old, and two of her daughters
were compelled to leave school, obtain employment, and
contribute their wages to support the family, and the evi-
dence seems conclusive that her husband’s debauched and
practically helpless condition is, and will be, permanent.
It also appears that Selders’ life expectancy at the time of
the wrongs complained of was about 20 years, and it may
be presumed that for a greater portion of that time he
would, if sober and in good health, contribute his wages
to the support and maintenance of his family. We are
therefore unable to say that the judgment is excessive.

A careful review of the record satisfies us that it con-
tains no reversible error; that the defendants were ac-
corded a fair trial, and the judgment o the district court
is therefore '

AFFIRMED.

LEANDER CLARK, APPELLANT, V. CHARLES K. DAVIES,
APPELLEE.

Fnep Decemser 10, 1910. No. 16,228.

1. Brokers: PLEADING: VARIANCE. A real estate broker suing and
solely relying on a special contract for his commission cannot
recover upon a quantum meruit.

2. H : . An owner, by a written contract, agreed
to pay a real estate broker a commission of $840 if he should sell
his 840-acre tract of land for $16 an acre. The broker failed to
gell the land, but produced a customer to whom, after much ne-
gotiation, the owner himself succeeded in making a sale for about
$11.30 an acre. The broker sued upon the contract, and sought
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to recover the amount of hig commission named therein, strictly
according to its terms. Held, upon the facts above stated, that
he was not entitled to recover in that form of action.

ArrpaL from the district court for Buffalo county:
BrUNO O. HOSTETLER, JUDGE. Affirmed.

Frank E. Beeiman and John N, Dryden, for appellant.
W. L. Hand, contra.

BARNES, J.

Action by a real estate broker to recover his commission
for services rendered his principal in the sale of real estate.
At the close of the evidence the district court directed the
jury to return a verdict for the defendant, which was
done, and judgment rendered thereon, and the plaintiff
has brought the case here by appeal.

The contract or memorandum agreement hetween the
parties reads as follows: “Platte Valley Land & Cattle.
Company, Kearney, Neb., Jan. 24, 1906. I hereby agree to
pay a commission of $840 to above company if they sell my
840 acres in Custer Co., Neb.; price to be $15 per acre,
this being the ranch purchased by me of L. Clark. OC. K.
Davies, L. A. Deneson, Platte Valley Land & Cattle Com-
pany.” This memorandum was accompanied by a plat
designating the land in question. It was alleged in the
petition that the plaintiff, at the time the contract was
made, and when the services were performed, was doing
business in the name and style of the Platte Valley Land
& Cattle Company ; that when the contract was signed one
L. A. Deneson was part owner of the land described
therein, but before it was sold he had transferred his in-
terest to the defendant; that the plaintiff afterwards, and
on or about the 5th day of September, 1906, in pursuance
of the contract, procured a purchaser for the real estate
described therein, to wit, one Fred Goodell; that Goodell,
through his attorney in fact, one J. C. Goodell, purchased
the real estate for the sum of $9,500, and that the defend-
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ant, Charles K. Davies, conveyed said premises to said
purchaser; that the defendant failed, neglected and re-
fused to pay the amount due plaintiff for his services; that
there was due on the contract the sum of $1,000, for which
sum, with interest, the plaintiff prayed judgment.

The defendant’s answer contained, first, an allegation of
defect of parties; second, a statement that the petition did
not state facts sufficient to constitute a cause of action;
and, third, a general denial.

The evidenece introduced by the plamtlff “tends to sus-
tain the allegations of hig petition. It appears that both
before and after the memorandum agreement was signed
plaintiff advertised the land for sale in the Stockman’s
Journal, published at South Omaha, Nebraska; that he
took the agent of the purchaser to view the premises, which
were situated some 60 miles from Kearney; that the agent
was satisfied with the land and the improvements thereon,
but was unwilling to pay the full price asked, to wit, $15
an acre; that plaintiff kept in touch with the purchaser’s
agent, and with the defendant, and brought them together;
that these efforts continued from a time preceding the date
of the contract up to the date of purchase; that the defend-
ant reduced the price in order to effect the sale, which was
finally consummated for the sum of $9,500, or something
over $11 an acre. The defendant testified in his own be-
half, and admitted that he had made the written contract
above quoted with the plaintiff for the sale of the land in
question. He also testified that the plaintiff did not nego-
tiate a sale of the premises for $15 an acre, but that he
made the sale himself at the reduced price of $9,500.

With the pleadings and the testimony in the condition
above described, the trial court directed the jury to re-
turn a verdict for the defendant, upon the theory that the
plaintiff had agreed to sell the land in question at $15 an
acre for a commission of §840, and, as no evidence was
introduced to show that he had actually sold it, therefore
he was not entitled to recover. It is contended by the
plaintiff that, having found a purchaser, and by his efforts
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in that behalf having brought the purchaser and the owner
of the land together, the owner by reducing the price, and
thereby effecting the sale, could not deprive him of his
right to recover the compensation mentioned in the con-
tract. On the other hand, the defendant contends that
the memorandum agreement is not a sufficient contract in
law to entitle the plaintiff to recover; that it was not
properly signed, and in fact several technical objections
are urged as to the sufficiency of the memorandum agree-
ment. We think there is no merit in these contentions.
The contract or memorandum agreement, both in form and
substance, complies substantially with the provisions of
section 74, ch. 73, Comp. St. 1909, and when coupled
with the description and the averments of the petition, if
its terms were complied with, would sustain a judgment
for the plaintiff.

It is further contended by the defendant that the con-
tract in question is special; that by its terms the plaintiff
was required, and agreed, to sell the defendant’s land for
$15 an acre, and, in case the plaintiff made such sale, then
he was to have a commission of $840, or $1 an acre for the
entire tract of 840 acres; otherwise, he was to receive
nothing whatever for his services; that the plaintiff having
failed to make the sale himself for that price, and the de-
fendant having consummated the sale at a less price,
therefore the plaintiff can recover nothing for his services.

Whenever a sale of real estate is effected through the
efforts of the broker, or through information derived from
him, so that he may be said to be the procuring cause of
it, his services are regarded as highly meritorious and
beneficial, and the law leans to that construction which
will best secure the payment of his commission. It seems
that we are committed to this rule, and if the plaintiff had
brought this action to recover the value of his services, or
upon a quantum meruit, we think that he would have
been entitled to substantial relief. But this is an action
on the contract in which he seeks to recover the amount of
compensation provided thereby. There is nothing in the
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pleadings or the proof which will authorize a recovery on
any other theory. Itis clearly shown that the plaintiff not
only failed to sell the defendant’s land, but failed to pro-
duce a purchaser who was ready and willing to purchase
it and pay the price mamed in the contract; that after
negotiations covering a period of more than eight months
defendant, in order to make the sale, was compelled to re-
duce his price to about $11.30 an acre. This was such
a substantial reduction as to exclude any assumption that
. the sale was made by the defendant at a less price in order
to deprive the plaintiff of his commission.

This is simply a case where the broker was unable to
make the sale, and has failed to comply with the terms
of his agreement. Therefore he ig not entitled to recover
the compensation named therein. Beatty v. Russell, 41
Neb. 821; Stewart v. Smith, 50 Neb. 631; Barber v, Hilde-
brand, 42 Neb. 400; Langhorst v. Coon, 53 Neb. 765. 1In
Dorrington v. Powell, 52 Neb. 440, it was held that a real*
estate broker suing and relying solely on a special contraet
cannot recover on a quantum meruit. That decision seems
to require an affirmance of the judgment in the instant
case. It is with reluctance we have reached this conclu-
sion, for as a matter of equity plaintiff ought to be paid for
the services which he rendered to the defendant, but to re-
verse the judgment would require us to violate precedent
and establish a rule unsupported by authority.

The judgment of the district court is therefore

AFFIRMED.
Rosg, J., not sitting.



] NEBRASKA REPORTS. [Vor. 88

Kurpgeweit v. Kirby.

Ipa KURI’GEWEIT, APPELLER, V. EDpwWARD KIRBY, APPELLANT,

FILED DECEMBER 10; 1910. No. 16,136.

1. Trespass to Person: ELEMENTS orF DAMagEs. The facts set forth
in the opinion held to show a wanton and wilful trespass upon
the person of the plaintiff, accompanied by such circumstances
of aggravation as justifies the inclusion of mental suffering,
humiliation and disgrace as proper elements of compensatory
damages.

MATTER IN AGGRAVATION. Matter in aggravation is some-
thing done by the defendant upon the occasion of the commis-
sion of the principal trespass, which is of a different legal
character from, but not inconsistent with, the trespass.

MEASURE OF DAMAGES: QUESTION ¥OoR JURY. "Where there
is a direct invasion of personal rights under circumstances show-
ing malice, or a wilful and wanton disregard of another’s right
to personal security, the amount of compensatory damages is not
susceptible of exact computation, and must usually be left to the
sound discretion of the jury.

4. Appeal: ExcessivE DaMaces. Where, in such a case, considering all
the circumstances, the verdict is for such amount as clearly
shows it is the result of passion or prejudice, it cannot be upheld,
and a remittitur will be required, or the case reversed and re-
manded for a new trial.

APPEAL from the district court for Madison county:
AXNSON A. WELCH, JUDGE. Affirmed on condition.

M. F. Harrington, E. D. Kilbourn and H, H. Kilburn.
for appellant.

W. E. Reed, contra.

LETTON, J.

The plaintiff is a young married woman living upon a
farm with her husband. The defendant is a widower, a
farmer residing in the same neighborhood. On the night
of August 9, 1906, somewhere hetween the hours of 9 and
11 o’clock, and after the plaintiff’s family had retired, the
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defendant came to her home and stated that Mirs. Stub-
bert, a neighbor who lived with her husband about 24 miles
away, was about to be confined and was very sick; that two
other women of plaintiff’s acquaintance were at her home,
and that they had requested that the plaintiff come over
at once to assist. After some conversation the plaintift
took her three months’ old infant and started for Stul-
bert’s with the defendant in his buggy. When they ar-
rived close to the Stubbert home, which stood back from
the road and was reached by a lane, the defendant drove
beyond the lane in the direction of his own home, and,
upon plaintiff stating that was the Stubbert place, he
turned back and was about to drive beyond the lane again,
when the plaintiff jumped from the buggy with her infant
and went to the house. She knocked at the door, and when
it was opened asked Mrs. Stubbert if the other women
whom defendant represented had sent for her were there,
and was told they were not. She then asked if Mrs, Stub-
bert was sick, and was informed that there was nothing
the matter with her. Upon thus finding out the deception
which had been practiced upon her, she went into the
house and became very much agitated and alarmed, crying
and lamenting her condition, and foreseeing neighborhood
gossip. The defendant in the meantime had stopped his
team near the house, and after some conversation with
Mr. Stubbert had come into the room. Some conversation
then was had as to her going home. Mrs. Stubbert sug-
gested that her son Frank, a young man, take her home,
but plaintiff testifies she was afraid to go with him on
account of the defendant saying he would meet them at
the corner. Mrs. Stubbert then sent I'rank for the plain-
tiff’s husband, who came and took her home. It was proved
that, in the conversation with Mr. Stubbert, defendant
used language implying that plaintiff was a lewd and im-
moral woman. It was also shown that, after this event,
gossip was rife in the neighborhood with respect to the
plaintift’s character, and that some of these rumors and
stories had been communicated to her, but the court in-
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structed the jury to disregard all the evidence with regard
. to such matters, except as to what was said to plaintiff
herself by others. These are, in substance, the facts testi-
fied to by the plaintiff.

The defendant admitted that the story by which he pro-
vured the plaintiff to leave home and ride with him that
night was false, and the only explanation he offers for his
despicable conduct is that he had been drinking that day,
and that it was his intention in this way to play a joke
on the Stubberts, who had been married late in life. He
denies any improper advances or that he laid hands on
the plaintiff, except that he put the corner of her apron
over the baby’s face to protect it from the cold.

The petition pleads the fraud and deception whereby
plaintiff was decoyed from her home, an assault when she
left the buggy, the derogatory statements as to her char-
acter made by defendant to Stubbert, loss of reputation
and mental anguish, humiliation, mortification and dis-
grace by reason of the position she was placed in, and con-
sequent gossip in the community. "The answer is a gen-
eral denial.

The plaintiff apparently is not very ready in her use
of English. Her testimony is meager and much of it was
drawn out by the use of leading questions. There is ab-
solutely no evidence of any physical injury either direct
or indirect to her person. The evidence clearly shows that
she wept and was greatly agitated after she had been in-
formed of the deception practiced upon her, and it is fur-
ther shown that, in consequence of being told by neigh-
bors that her reputation was suffering on account of the
night ride with the defendant, she became somewhat
nervous and suffered to some extent from sleeplessness.

In this state of the evidence the court gave the following
instructions among others:

“No. 7. If you find for the plaintiff you will assess her
damages at only such sum as you believe and find, from a
full and fair consideration of all the facts and circum-
stances in evidence before you, will compensate her for



* VoL. 88] SEPTEMBER TERM, 1910. T

Kurpgeweit v. Kirby.

2]}

the physical and nervous pain, mental distress and agony,
if any you find, resulting from such deceit and unlawful
acts of the defendant, which you find were committed by
him, and, in determining the amount of such damages,
you will also consider mental pain and suffering, result-
ing from communications, which you find were made to
her, that she was a subject of public notoriety and scandal
in the community where she lived, naturally resulting
from such wrongful act of defendant, snch damages, how-
ever, in no case to exceed the sum of $25,000.
~ “No. 8 You are instructed that this is not an action
for slander or libel, but an action for damages by reason
of the alleged assault and assault and battery, and deceit
practiced upon plaintiff by defendant to induce her to ac-
company him from her home, and if you find for the plain-
tiff, in determining the amount of her damages, you will
in no manner consider or allow any sum as damages by
reason of any alleged injury to her character and reputa-
tion by any statements concerning the same made by de-
fendant or other persons.

“No. 2, tendered by plaintiff. Notwithstanding you
may find from the evidence that the plaintiff bore no out-
ward sign of physical suffering and pain, yet if you find
from the evidence that plaintift has by reason of defend-
ant’s acts and conduct toward and concerning plaintiff
upon the night of July 27, 1906, suffered mental pain and
anguish, your verdict should be for the plaintiff, and you
should assess full damages therefor, not exceeding the
amount claimed in her petition.”

Defendant’s counsel insist that there was error in the
giving of these instructions; that where the evidence shows
mental anguish unaccompanied by any physical injury,
there can be no recovery; citing Atkins v. Gladwish, 25
Neb. 390, and a number of other cases mostly involving
negligence or breach of contract. There is a decided con-
flict in the authorities as to whether in such cases there
can be a recovery for mental suffering if unaccompanied
by physical injury. In states allowing punitive or ex-
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emplary damages such suttering may usually be considered
by the jury as an element of damages, but in states where
only compensatory damages are allowed the prevailing
rule, with some exceptions, seems to be that there must he
some physical injury, either directly or proximately
caused by the wrongful act or omission, before mental
pain and anguish may be taken into account, although in
telegraph cases this distinction dees not seem to exist. The
reason given for the rule usually is that in the absence of
any visible evidence of injury to the person the oppor-
tunities for putting forth unfounded claims for damages
would be so numerous and the facilities afforded for de-
priving persons of their property by false charges would be
so great that the courts will not open the door to the train
of evils that might in all probability be expected to enter if
such a rule were adopted. We do not think it necessary to
consider or distinguish the cases bearing upon this subject
here. A number of them may be found collected and re-
viewed in note to West v. Western Union Telegraph Co., T
Am. St. Rep. 530 (39 Kan. 93), in note to Grecn v. West-
ern Union Telegraph Co., 1 Am. & Eng. Ann. Cases, 349
(136 N. Car. 489), and in note to Gulf, C. & 8. F. R. Co. v.
Hayter, 77 Am. St. Rep. 856 (93 Tex. 239), which latter
note, though dealing mainly with the subject of fright,
includes many cases upon the general subject.

We consider the peculiar circumstances of this case to
place it within the reason of another class of cases, where
by an active and wilful or wanton act one has been injured
in his personal rights and privileges, has been deprived of
his liberty, or damaged in reputation, or outraged and
humiliated in his personal self-respect or in the finer
sentiments of his nature. Recovery for mental anguish,
humiliation, and loss of reputation may be compensated
without proof of actual pecuniary loss in actions for libel
and slander where the matter is libelous per se (Laing v.
Nelson, 40 Neb. 252; Boldt v. Budiig, 19 Neb. 739;
Brooks v. Dutcher, 24 Neb. 300; Williams v. Fuller, 68
Neb. 354) ; in actions for malicious prosecution, which is
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held to be an attack on one’s reputation (Miles v. Walker,
66 Neb. 728; Minneapolis Threshing Machine Co. v. Regier,
51 Neb. 402) ; in actions for criminal conversation (Smith
v. Meyers, 52 Neb. 70) ; for breach of promise (M usselman
v. Barker, 26 Neb. 737) ; for digging up the dead body of
plaintif’s son (Meagher v. Driscoll, 99 Mass. 281); for
wrongful ejection from cars, and for a conductor kissing a
female passenger against her will (Smith v. Pittsburg, Ft.
W. & O. R. Co., 23 Ohio St. 10; Lake Erie & W. R. Co. v.
Fiz, 83 Ind. 381; Quigley v. Central P. R. Co., 11 Nev. 350;
Ohicago & A. R. Oo. v. Flagyg, 43 111. 365, 92 Am. Dec. 133;
Craker v. Chicago & N. W. R. Co., 36 Wis. 657, 17 Am.
Rep. 504) ; for being deprived of the remains by an under-
taker to whose care the dead body of a daughter had been
committed (Renihan v. Wright, 125 Ind. 536, 9 L. R. A.
514); in an action for the abduction of a c¢hild (Magee v.
Holland, 3 Dutch. (N. J.) 86, 72 Am. Dec. 341).

The question whether such damages are of the nature of
exemplary or compensatory is sometimes a very close one;
but, even in states whicl. allow compensation only, dam-
ages are allowed which are not susceptible of precise com-
putation and the amount of which must be left largely to
the discretion of the jury, as witness the Nebraska cases
above referred to. Note to Spellman v. Richmond & D. R.
Co., 28 Am. St. Rep. 858, 870 (35 8. Car. 475) ; 1 Suther-
land, Damages (3d ed.) secs. 95, 96. The subject is dis-
cussed at length in Smith v. Pittsburg, F't. W. & C. R. Co.,
supra, and in Quigley v. Central P. R. Co., supra. The
latter is a Nevada case, in which state it is held (Johnson
v. Wells, Fargo & Co., 6 Nev. 224) that ordinarily mental
anguish without physical injury is not a proper element of
damages. If one is taken openly from his home by arrest
under color of process he may be permitted to recover dam-
ages for loss of reputation and mental suffering. What
reason can there be for refusing a like compensation to one
who is decoyed from her home by fraud and deceit, under
circumstances which cast a cloud upon her reputation and
caused unfavorable comment upon her character? More-
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over, the acts of the defendant resulted in damage of pre-
cisely the same character as that which would have been
caused by an oral or written attack on her reputation. Why
should it not be compensated for in a like manner and to
the same extent?

Conceding, for the purpose of argument, the soundnesy
of the contention by defendant’s counsel that mmental
anguish without physical injury is not a proper element of
damages in an action purely for assault, in this case the
wrong was caused, and recovery is sought, not by and for
the assault alone, but by the conjoined acts of deceit by
which the plaintiff was induced to leave her home, the
trespass upon her person by taking hold of her arm before
" reaching the Stubbert’s home, the statements derogatory

to her reputation made at the time by the defendant to
Stubbert, and the mental suffering caused by-the knowl-
edge brought to the plaintiff as to the neighborhoud gossip.
We are of opinion that the argument does not fit the cir-
cumstances of this case; that Atkins v. Gladwish, supra,
is distinguishable; and that the jury properly took into
account all the circumstances accompanying the transac-
tion. As the case was submitted to the jury it was really
an action for a trespass upon the person of plaintiff, a di-
rect invasion of her personal rights, and the accompanying
circumstances of mental suffering, humlhatlon, and injury
to her social standing and reputation in the neighborhood
constituted matter in aggravation. Matter in aggravation
is something done by the defendant upon the occasion of
the commission of the principal trespass, which is of a
different legal character from, but not inconsistent with,
the trespass. Thus, upon a trespass for breaking and
entering a house under a false charge that the plaintiff was
concealing stolen property, whereby her quiet enjoyment
. was interrupted and her character was injured, it was held
that the trespass was the substantial allegation, and the
rest matter of aggravation only. Bracegirdle v. Orford, 2
M. & S. (Eng.) 77. In trespass quare clausum fregit the
gist of the action was the unlawful entry, but it was alleged
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in aggravation that the plaintiff’s daughter was assaulted
and ravished by the defendant. The assault was held to be
merely matter of aggravation, and it was unnecessary to -
allege or prove a contract or loss of service. DBennett v.
Alcott, 2 T. R. (Eng.) 166; Donohuc v. Dyer, 23 Ind. 521.
See, also, Fast v. Cain, 49 Mich. 473; Anonymous, Minor
(Ala.) 52.

The case is unusual in its facts, and we have dcvoted
more time and labor to the investigation of the legal prin-
ciples governing its disposition than perhaps was necessary
or appears in this opinion. Ve are satisfied the jury were
entitled to consider the elements of damage submitted to
them. In all cases of this class the damages are difficult
of ascertainment, and must be left to the sound discretion
of the jury. It is impossible to ascertain with any degree
of precision what amount will compensate the plaintiff for
the wrong suffered. Of course, if the verdict is for such
an amount as to shocek the conscience, or if it appears to be
so disproportionate to the injury suffered that it appears
to be the result of passion or prejudice, it cannot be upheld.

The verdict for $3,000, however, seems to be excessive.
and, considering all the circumstances, we think it must
have been the result of passion or prejudice on the part of
the jury. The plaintiff, therefore, will be required to remit
the sum of $1,500 as a condition of affirmance, otherwise
the case will be reversed and remanded for a new trial.

JUDGMENT ACCORDINGLY.
Rosg, J., dissenting.
I dissent from the order requiring a remittitur as a con-

" dition of affirmance, for the reason that in my judgment
the verdict is not excessive.



&0 NEBRANKA REPORTS. [VorL. 88

Shold v. Van Treeck.

NELs SHOLD, ADMINISTRATOR, APPELLANT, V. PETER H. VAN
TREECK ET AL., APPELLEES; STATE OF NEBRASKA, AP-
PELLANT.

FiLEp DeceMBER 10,1910, No. 16,166,

1. Appeal. DisMissaL. An er parte motion to dismiss an appeal in
this court, based upon papers not a part of the transcript, and
which have been filed without leave, should not be entertained.

ABATEMENT: PracTicE. When it is sought to show that
an appeal hag abated by reason of matters happening after the
appeal has been perfected, the moving party should proceed by
way of plea in abatement and service of notice on the adverse
party.

3. Hearsay testimony which is incompetent is not made admissible by
reason of the death of the person who made the statement sought
to be proved.

4. Evidence examined, and held to warrant a decree in favor of the
defendants.

- APPEAL from the district court for Dawes county:
WiLLiaM H., WESTOVER, JUDGE. Affirmed.

William T'. Thompson, Attorney General, Grant G.. Mar-
tin and A. W. Crites, for appellants.

A. M. Morrissey and Allen G. Fisher, contra,

LETTON, J.

A statement of the facts in this case may be found in
the former opinion 1n Shold v. Van Treeck, 82 Neh. 99. At
the second trial the court found generally in favor of de-
fendants as to the amount due in excess of $515.40, the
amount of the funeral and other expenses, found, further,
that the state of Nebraska had no right to appear and dis-
missed the petition in intervention; it also found that the
amount due had been paid into c¢ourt, and decreed that the
mortgages were satisfied. Irom this decree the adminis-
trator and the intervener filed a joint appeal. The tran-
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script and precipe were filed in this court upon April 23,
1909, with a waiver by defendants of notice of appeal. On
August 16, 1909, certificate of the clerk of the district
court for Dawes county was filed without permission, set-
ting forth what purported to be a list of papers filed in
the case in the district court, and a copy of certain receipts
upon the appearance docket. We are now asked to dis-
miss the appeal upon the strength of this certificate. We
cannot consider this showing. If it is contended that the
court lost jurisdiction on account of the action abating by
payment and satisfaction of the decree, the matter should
have been presented by the filing of a plea in abatement,
and notice of the filing of the same being given to the ad-
verse parties. Apparently no opportunity has been given
by notice for the appellants to investigate and challenge, if
they so desire, the correctness of the facts stated. Having
proceeded to the final submission of the case in this man-
ner, we can only consider the matters shown by the original
transcript and the bill of exceptions.

In the view we take of the evidence, it is unnecessary to
determine the right of intervention, or the law regarding
the escheating of personal property.

Plaintiff contends that the allegations of the answer do
not constitute a defense to the action, and that even if the
answer is sufficient the evidence does not warrant a decree
in favor of defendants. No attack on the answer was made
by demurrer before the trial. By a liberal construction its
somewhat general allegations may be held to plead a suffi-
cient defense. The answer, in substance, prays for the
specific performance of an alleged oral contract or agree-
ment to make a testamentary disposition of property. The
rule in this state is that such an oral agreement must be
clearly and satisfactorily proved before a court of equity
will enforce it. Kofka v. Rosicky, 41 Neb. 328; Peterson
v. Estate of Bauer, 76 Neb. 652; Harrison v, Harrison, 80
Neb. 103. Is the evidence sufﬁcient to warrant the court in
finding that a valid and enforceable contract was made?
A number of objections to the admission of evidence were

9



2 NEBRASKA REPORTS. [VoL. 88

Shold v. Van Treeck.

made and exceptions taken, but since the trial was to the
court, and we must presume that only competent evidence
was considered, these objections and the rulings thereon
will not be reviewed.

Judge Sayrs, the county judge of Dawes county, testi-
fied to a conversation had with ene Fanning, an attornev
of Crawford, now deceased, and produced a paper in the
form of an affidavit sworn to before him by Fanning, which
was received in evidence over objection. The conversation
and the written paper tended to corroborate the defend-
ants’ witnesses as to the existence of the agreement made
between Jansen and Van Treeck. We are of opinion, both
as to the conversation and the written paper, that such
evidence is incompetent. DBoth are hearsay, and under no
rule of evidence of which we have any knowledee can they
be considered. The fact that Fanning has died since the
statements were made by him does not operate to render
them admissible, 1 Elliott, Evidence, sec. 315; 1 Greenleaf,
Evidence (12th ed.), sec. 125; 2 Wigmore, Evidence, sec.
1576; 16 Cye. 1195b; Halrorsen v. Moon & Kerr Lumber
C'o., 87 Minn. 18. The result of this rule may be deplorable
in some instances, and its abrogation by statute, as hax
been done in Massachusetts, may or may not be desirable,
but it is an established rule of evidence, and we are not at
liberty to change it. In deciding the case upon the facts, we
must, therefore, as we presume the district court did, dis-
regard the evidence of the county judge in respect to this
matter. :

It is unnecessary to set forth all the testimony. It shows
that Jansen sold his farm to Van Treeck, taking a note
of $300, and one of $800, due respectively in two and five
years, and secured by mortgage; that on the day the
papers were executed they desired Mr. Fanning to draw
a will to evidence the agreement they had made that Jan-
sen should have his home with Van Treeck, and rhat when
he died Van Treeck was to give him a decent burial, pay
all expenses, and have the remaining property. The only
property Jansen had was the notes and mortgages. He
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had lived with the Van Treecks for years, had no relatives
in this country, or apparently in any other country. The
Van Treecks are apparently the only intimate friends he
had on earth, and the circumstances seem to enhance the
probability that the testimony is true. While we think the
district court was wrong in holding that the state had no
right to intervene, we are satisfied its finding as to the
facts was correct.
This being so, the judgment must be, and is,

AFFIRMED.
Fawcerr and RoOsE, JJ., not sitting.

MICHAEL GLEASON, APPELLEE, V. LOOSE-WIiLES CRACKER &
CANDY COMPANY, APPELLANT.

Frep DecEMBER 10,1910. No. 16,223.

1. Nuisance: INJyUNcrioN. The process of injunction cannot be
availed of by a private citizen to abate a public nuisance, unless
he suffers special or peculiar injury therefrom, aside from that
guffered by the general public.

: Evipexce. BEvidence examined, and held that it
fails to show that any special injury or damage to the plaintiff’s
property will result if the proposed sidewalk is laid according to
the plan now contemplated by the defendant. But, held further,
that the restraining order and temporary injunction were prop-
erly allowed, for the reason that if the first plan were followed
special damage to plaintiff would occur.

2.

APPEAL from the district court for Douglas county:
ALEXANDER C. TroUP, JUDGE. Reversed and dismissed.

McGilton, Gaines & Smith, for appellant.

Mahoney & Kennedy, contra,
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LETTON, J.

This is an action to enjoin the construction of a side-
walk. The plaintitt is the owner of a lot facing north on
Chicago street, in the city of Omaha, and abutting to the
east on Twelfth wtreet which runs north and south.
Chicago street has been improved by permanent curbs, gut-
ters, and sewers, and Twelfth street at this point has like
improvements, and is also paved as far north as Chieago
street. Twelfth street is 100 feet wide, and 20 feet on each
side is reserved for sidewalk use. On the plaintiff’s lot
there are three frame buildings opening on Twelfth street,
one of which, a double house standing nearest the corner
of Chicago street, is occupied by him as a dwelling, and
the other two, which are one-story cottages, are rented. for
residence purposes. The defendant is the owner of the lot
immediately south of that belonging to plaintiff. The rear
end of this lot is directly across the alley from plaintiff’s,
and it faces on Davenport street, which is the first street
south. The petition alleges that the defendant is construet-
ing on this lot a building, the plan of which contemplates
the erection of a raised sidewalk the full length of the lot
and extending 20 feet into Twelfth street; that the pro-
posed raised walk will be not less than seven feet above the
sidewalk grade and will be covered with a gravel roof some
ten feet high, which will specially damage plaintiff by
cutting off the light, air, and view of plaintiff’s premises
from the south, will cut off the sunlight from a portion of
the premises, and will permit snow, ice and sleet to ac-
cumulate thereon in the winter time, and thus make the
premises less desirable and less comfortable for a home;
that it will obstruct and cut off the direct and convenient
thoroughfare to and from the principal business part of
the city from the lot, will constitute a public nuisance, and
be specially detrimental and damaging to plaintiff’s prop-
erty. The prayer was for an injunction to restrain the
construction of any sidewalk above the present sidewalk
grade on Twelfth street.
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The answer admits the facts pleaded as to the ownership
and situation of the respective properties with respect to
the streets, pleads that this portion of Twelfth street is
only suitable for wholesale houses or manufacturing estab-
lishments, and that there is a railroad track on the west
side of the street within a few feet of the curb line run-
ning along the property of both plaintiff and defendant. It
further pleads that the plaintiff has ready and direct ac-
cess to the principal business part of the city by way of
Chicago street and Thirteenth street, and denies that the
contemplated sidewalk will in any way damage his prop-
erty. It affirmatively pleads that in its business it receives
daily several carloads of material which must be taken
from cars on the track in Twelfth street into the building,
and it is necessary that the passageway between the cars
and the building be level, as otherwise it would endanger
the safety of people traveling along the sidewalk during
the unloading of barrels and other heavy material; that it
has received from the city council by ordinance permission
to construct the sidewalk on the level of Davenport street;
that there is now a temporary sidewalk in front of the lot
on Twelfth street, and that a permanent and substantial
sidewalk is necessary ; that the sidewalk thus authorized is
in accordance with the practice of the mayor and council
for many years throughout the wholesale part of the city,
and that it will not inconvenience public travel along the
street. It further alleges that the entrance to its building
is about the middle of its frontage on Twelfth street; that
the present plan is to construct the sidewalk upon a level
from the southwest corner of its building on Davenport
street along Davenport and Twelfth streets to the entrance
where it will be about four feet above the street surface,
and from there to slope it down at a grade of one foot in
ten to a level with the curb at the alley, so that there will
be an easy ascent from the alley to the point opposite the
entrance to the building. In its reply the plaintiff pleads
that it has had no notice of any intention to change the
grade of Twelfth street or the sidewalk thereon, that no
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change of grade has been made, and that no damages have
been paid to him for any such change. A number of other
denials are made, but the reply is in effect a general denial
of the affirmative pleas in the answer.

The evidence shows that all of plaintiff’s buildings are
built close to the lot line facing east upon Twelfth street,
that there is a space of five or six feet between the front of
his houses and the present sidewalk, which has been fenced
in by him, that the sidewalk is an old one made of boards,
and that a large cottonwood tree stands in the sidewalk
space. North of Chicago street Twelfth street is unpaved,
and at the distance of about a block north is blocked by
railroad tracks intersecting it. A large part of the travel
of the workmen to and from the Union Pacific shops is
over the sidewalk in question, and the street is also used
by traffic to and from the Illinois Central freight station,
which lies to the eastward on Chicago street. While the
plaintiff and his tenants could reach the main business
portion of the city by going one block west on Chicago
street, thence south on Thirteenth street, it has been their
custom for years to use Twelfth street in front of defend-
ant’s lot, which is, in fact, their most direct route to the
business center.

After the defendant purchased the lot, and before com-
mencing the work of building, an ordinance was passed by
the city authorities granting defendant permission to main-
tain platforms or shipping docks on the west side of
Twelfth street, 20 feet in width, to be constructed of con-
crete and cement, to be not more than seven feet high, and
to be provided with steps at the ends and corners, the plat-
form to be covered with a gravel roof with iron supports.
After this ordinance was passed and approved, the plain-
tiff, learning of the purpose of defendant to erect this dock,
procured a temporary injunction restraining the defendant
from obstructing the sidewalk space, which was afterwards
made perpetual. Defendant appeals.

The evidence for the defendant is that it is not its in-
tention to erect a shipping dock such as is described in the
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ordinance, but that it proposes to construct a level cement
sidewalk from the southwest cornér of its building at
Twelfth and Davenport streets, along Davenport to the
corner where it would be about two feet above the street,
and from thence to the entrance to the building, and from
that point the walk would slope to the north at a fall of one
foot in ten until it reached the alley between its and plain-
tiff’s lot; that in its business it uses heavy barrels and
boxes of flour, lard and molasses, and that it is necessary
for the safety of the public and of its employees that these
articles, when unloaded from the cars, be dropped on a
level surface, and not upon a sloping one such as would be
the case if the walk was laid at the present grade of the
street. It is also shown that the cost of handling the ma-
terial would be increased.

The conclusion we draw from the evidence on this point
" is that defendant’s anxiety for the level walk is not so
much on account of concern for public safety as for con-
venience and economy in the cost of operation of its plant.
There was much evidence adduced before the trial court
which bears little relation to the real issue before the
court. There is sone testimony to the effect that the pres-
ent grade of Twelfth street at this point is 34 of an inch to
the foot, and that to the southward toward Douglas street
the grade is much steeper, but this is indefinite, not based,
so far as shown, upyn any plat, profile, or survey, and not
given by an engineer or proved by an ordinance. There is
no evidence whatever to show that if the sidewalk is built
on a level to the entrance, and then sloped to the alley, it
would in any way interfere with public travel along the
street. In fact, the conclusion we draw from the evidence
is that a substantial cement sidewalk, 20 feet in widtl,
would afford much better facilities for the public than the
old brick sidewalk which occupied the ground previous to
defendant’s purchase of the property. The only witness
produced to testify as to the effect of the proposed con-
struction upon the view, and upon the passage of air along
the sidewalk space if the contemplated improvement is
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constructed, was Mrs. Miller, the plaintiff’s daughter, but
upon objection the court excluded most of her testimony on
these points. She was, however, per :itted to testify that
Twelfth street to the south would not reach the level of a
four-foot obstruction placed on the sidewalk space im-
mediately east of defendant’s lot. This, however, is at vari-
ance with her father’s evidence, who testified that Twelfth
street slopes upward to the south until it reaches Capitol
avenue, and that from there to the south it is steeper.
There is no evidence to show that the grade or height of
the sidewalk on Twelfth street has ever been fixed by or-
dinance, or that it is required to be the same as the street
or the curb line, or that there is a general ordinance in
force governing these points. If no ordinance controls and
the proposed walk permits convenient public travel, it is
not even a public nuisance.

The plaintiff argues that the sidewalk is a part of the
street; that the title to the streets is held by municipalities
in trust for the use and benefit of the public; that the ease-
ments of view and of light and air belong to every one own-
ing property abutting on the street, and will be protected
by the courts against illegal encroachments—citing Davis
v. City of Omaha, 47 Neb. 836; Jaynes v. Omaha Street
R. Co., 53 Neb. 631; Bischof v. Merchants Nat. Bank, 75
Neb. 838, and Chapman v. City of Lincoln, 84 Neb. 534.

We are satisfied with the law as laid down in the cases
cited, but we do not see that it aids the plaintiff. Elimi-
nating from our consideration the ordinance passed by the
city council, for the reason that the defendant is not now
seeking to proceed under the terms of the same and in con-
formity therewith, the question that first presents itself is
whether the plaintiff has shown such a special damage to
himself as warrants him to maintain an action to abate a
public nuisance. The real inquiry is not whether the coun-
cil had power by ordinance to authorize the defendant to
erect such an obstruction as is described in the ordinance,
but whether the proposed construction of the sidewalk at a
level instead of on a slope shall be restrained at the suit of
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a private individual. We are all of opinivn that the évi-
dence fails to show any special damage to the plaintift
which will be sustained if the sidewalk is constructed as
the defendant now proposes. As we read the answer and
the evidence, it is not proposed to cover the walk, but only
to vary its surface slope. There is nothing in the record to
warrant a finding that the slight change proposed will in-
terfere with plaintiff’s light, or air, or view, or in any way
damage his property, and so far as we can judge it will
provide better access to the business portion of the city for
him and his tenants. We have said repeatedly that the
process of injunction cannot be availed of by a private citi-
zen to abate a public nuisance, unless he suffers special or
peculiar injury therefrom, aside from that suffered by the
general public. Kittle v. Fremont, 1 Neb. 329; Shed v.
Hawthorne, 3 Neb. 179; Barton v. Union Cattle Co., 28
Neb. 350; Hill v. Pierson, 45 Neb. 503 ; Letherman v. Hau-
ser, 77 Neb. 731; Bischof v. Merchants Nat. Bank,supra.
No such special injury is established by the evidence, and,
hence, the plaintiff is not entitled to maintain this action.
If, at any future time, he suffer any special damages by
reason of any interference with the public highway, this
action will be no bar. While coming to the conclusion an-
nounced, we are of opinion that at the time this action was
begun, and the restraining order issued, the defendant in-
tended to follow the plan of construction set forth in the
ordinance, and that the restraining order and temporary
injunction were properly granted upon the showing
made. The plan being changed, the injunction as finally
granted was unnecessary.

The plaintiff was justified in beginning the action and
should recover his costs in the district court, but the
judgment of the district court is reversed and the cause
dismissed. ’

REVERSED AND DISMISSED.
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Swindell v. Malone.

ROBERT M. SWINDELL, APPELLANT, V. CHARLES MALONE,
APPELLEE.

Ficep DecEMBER 10, 1910. No. 16,234,

Appeal: REviEw. Where the evidence discloses no right of action in
the plaintiff, errors at the trial will not be considered in this
court.

APPEAL from the district court for Harlan county:
HARRY S. DUNGAN, JUDGE. Afirmed.

R. L. Keester, for appellant.
John Everson and J. (. Fhompson, contra.

Lurton, J. |

This action was brought to recover for expenses in-
curred in threshing two-thirds of a crop of wheat. Liabilty
was denied, and a counterclaim was presented for wheat
sold to plaintiff.

The plaintiff, Robert M. Swindell, who is the owner of a
section of land in Harlan county, and 1. L. Swindell are
father and son. The father testifies that in October, 19086,
he leased this land to his son for one-third of the crops
raised thereon; that in 1906 and 1907 the defendant
Malone farmed the land; that early in the threshing season
of 1907 Malone and his son threshed out a portion of the
crop and Malone took all that was threshed; that he re-
fused to thresh the remainder of it; that the plaintiff, then
using his son’s machinery, threshed the remainder of the
wheat, paying $76 for board and wages of the men that he
employed for this purpose. On cross-examination he testi-
fies that he had no authority or permission from his son to
thresh the wheat, and that he threshed out and hauled to
the elevator 2,130 bushels and 20 pounds.

L. L. Swindell testifies that he leased the land from his
father and that he rented it to Malone; that “he was to
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have one-third and I was to have one-third, and we were to
give father one-third. I was to furnish the machinery and
the horses and feed, and he was to do all the work and
hoard himself.” He further says that later he made an
agreement with Malone whereby he was permitted to re-
move his stock and Malone was to finish the threshing, he
agreeing to furnish an engineer and to pay Malone for
tending the separator. The testimony of Malone is practi-
cally the same, except that he says that L. L. Swindell did
not furnish the teams as agreed, and that when he left he’
wanted the defendant to thresh the remaining wheat, and
said he would pay him for it, but Malone says he refused to
do so because he was afraid he would not get his pay.

The jury found against the plaintiff and for the defend-
ant for the amount of his counterclaim. The plaintiff con-
tends that Malone was a subtenant of his son and was
bound by the terms of the lease, that the agreement
Detween Malone and L. L. Swindell was an assignment of
the lease to Malone, and that the contract was made for
the benefit of plaintiff, who had the right to bring action
upon the promise made for his benefit in his own name.
He also assigns error in giving a number of instructions.

We find it unnecessary to consider the assignments of
error made by the plaintiff. The undisputed evidence
shows that the plaintiff received not only his entire one-
third of the crop, but that he also appropriated and hayled
to an elevator the one-third of the wheat crop which be-
longed to his som, the whole amount being over 2,130
. bushels. So far as shown, he has received the proceeds of
. all this, and has never accounted for any of it. If he has
heen put to extra expense in the collection of the rent
from his son by way of payment for the board and wages
of the men employed in threshing, he has the remedy in his
own hands. No privity has been shown between Robert M.
Swindell and Malone, and Malone positively denies any
agreement to carry out young Swindell’s contract with his
¢ather. The testimony of both the Swindells, taken to-
gether and uncontradicted, fails to disclose any cause of
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action against Malone, while the liability for wheat pur-
chased from him is admitted.

The district court would have been justified in refusing
to submit the plaintiff’s case and in directing a verdict for
defendant for the amount of his counterclaim. No other
judgment than that rendered could be upheld, and it is
therefore

AFFIRMED.

IN RE PETITION OF E. A. ROSE ET AL.

ScHOOL DistrIoT NO. 11 ET AL, APPELLEES, V. J. O, Cop-
PLE, APPELLANT.

FriLep DecEMBER 10, 1910. No. 16,5661,

School Districts: ConNsoLmATION: RIGHT To COoNTEST. A person who
owns taxable property within the territorial limits of a school
district, but who is not a legal voter therein, has no such in-
terest in the matter of the consolidation of that district with an
adjoining one as authorizes him to contest the annexation pro-
ceedings either at the original hearing before the county super-
intendent or upon a review of the same by the district court.

ArprrAL from the district court for Thurston county:
GUY T. GRAVES, JUDGR. Affirmed.

Moodie & Burke, Thomas L. Sloan and Herman Freese,
for appellant.

H. L. Keefe and BH. D. Wigton, conira,

LETTON, J.

On June 27, 1908, the petitions of 4. J. Elkins and others
and E. A. Rose and others, legal voters of school districts
Nos. 11 and 12 of Thurston county, were filed with the
county superintendent, praying that the territory belong-
to school district No. 12 be added to school distriet No. 11,
and school district No. 12 discontinued. Accompanying
the petitions were affidavits that on the 16th day of June,



VoL. 88] SEPTEMBER TERM, 1910. 93

In re Petition of Rose.

1908, notices were posted in three of the most public places
in each of the school districts that the petitions would on
the 27th day of June, 1908, be presented to the county
superintendent at his office in Pender. At the time speci-
fied in the notices a hearing was had before the county
superintendent. Objections were filed by J. O. Copple to
the consolidation. His objections recited that he was “a
resident taxpayer of school district No. 12,” and in sub-
stance were that the district would be too large to allow
the children school privileges, that the petitions are not
signed by one-half the legal voters; that a number were
induced to sign the petition by fraud and misrepresenta-
tion; that no notice was given as required by law, and no
proof of notice is on file before the county superintendent.
There was also filed an affidavit by Mr. Copple to the effect
that “he is a landowner and a taxpayer of district No. 12;”
that he did not learn of the hearing in time to prepare his
showing, and asking that he be given a reasonable time to
prepare his evidence.

After a hearing the county superintendent found that
the legal requirements had been met, and “that no suffl-
cient objections and protest had been filed against said
petition.” He consolidated the districts as prayed. A
transcript of the proceedings and a petition in error were
filed in the district court for Thurston county. The con-
solidated district appeared and filed a motion to dismiss
the petition in error. This motion was sustained, for the
reason, as the record recites, “that petitioner J. 0. Copple
is, and at all times since the filing of the proceeding herein
has been, a resident of Bancroft, Nebraska, and not a resi-
dent or elector of any of the school districts involved in
this action, and has no interest in this action.” The peti-
tion in error was dismissed. )

Both the county superintendent and the district court
apparently found from the evidence that Copple was not a
resident or elector of either school district, and that he had
no interest in the matter. The evidence is not before us,
but it is not contended in this court that Copple is a resi-
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dent or voter in the districts. It is conceded that he is a
taxpayer in school district No. 12. The question that is
presented is whether a person who is not a legal voter in
the district has any standing or any right to appear either
before the county superintendent or the district court to
make objections to a proposed consolidation. It is con-
tended that a taxpayer has such an interest, and therefore
has a right to appear.

The statute governing the matter (Comp. St. 1909, ch.
79, subd. I, sec. 4; Ann. St. 1909, sec. 11503) reads:
“Fourth. * * * OQne district may be discontinued and
its territory attached to other adjoining districts, upon
petition signed by one-half of the legal voters in each dis-
trict affected. Fifth. A list or lists of all the legal voters
in each district * * * affected, made under the oath
of a resident of each district * * * affected, together
with an oath of a resident of each district, * * *
that the legal notice provided for in the third clause of this
section has been properly posted, shall be given the county
superintendent when the petition is presented. By legal
voters herein is meant all who are legal voters at an elee-
tion for school district officers.”

In Dooley v. Mcese, 31 Neb. 424, which was a direct at-
tack upon the authority of the county superintendent, it
was held that, before the county superintendent proceeds
to act upon such petitions, evidence should be before him
showing at what places the notices were posted and the
time of posting the same, and it was held that the county
superintendent should not have acted in the absence of
more definite proof of the time and place of the posting
of the notices. The only proof before the county superin-
tendent in that case at the time he acted was an affidavit
to the effect “that proper legal notice” had been given,
which stated no facts and was clearly a conclusion.
Judge MAXWELL said in the opinion: “This is a direct
attack upon the authority of the county superintendent
to make the change in the boundaries of the district upon
the notices heretofore set out. The court below held that
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such notices were insufficient, and in this we think there
is no error.”

The proceedings were clearly irregular and subject to
review by direct attack. But proceedings may be vulner-
able to a direct attack by persons who are qualified and
competent parties, and yet not absolutely void. The mat-
ter of the annexation and discontinuance of districts is
wisely committed by the statute to the discretion of the
legal voters and the county superintendent. They are
presumably much better fitted to determine the proper ad-
justment of school facilities to local conditions than any
nonresident, however much property he may own in the
district. It is the children of residents whose welfare is
affected. In Cowrles v. Nchool District, 23 Neb. 655, which
was an action brought by a school district to restrain the
county superintendent from changing its boundaries, it was
held that the school district as a corporation could not
maintain such an action, and in the opinion it is said:
“The laws of this state, as well by policy as by letter, have
left the control of the boundaries of school districts, pri-
marily, with the legal voters of each district respectively.”
We find no statute authorizing a nonresident taxpayer to
appear in these proceedings.

The district court committed no error in sustaining the
motion to dismiss on the ground that the plaintiff in
error had no litigable interest in the matter, and its judg-
ment is therefore

AFFIRMED.

HErMAN J. KAUP ET AL., APPELLEES, V. HENRY SCHIN-
STOCK ET AL., APPELLANTS,

Fiiep DeceMBER 10, 1910. No. 16,162,

1. Vendor and Purchaser: Frarp: REMEDIES. Persons induced by
fraud to purchase and agree to pay for real estate may, if they
act promptly after discovering the facts, rescind the contract or
may retain the land and, within the time limited by statute,
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maintain an aclion against the vendors for damages, or, whenever
sued by their vendors to recover the price for which the land was
sold, may plead such damages by way of recoupment.

2. Limitation of Actions: FRrRaUD. An action to recover damages for
the defendants’ alleged fraud is barred by the statute of limita-
tions, if not commenced within four years of the date the plaintiff
first discovered the fraud.

AcTION BY PURCHASER. An action prosecuted by

the vendees for the cancelation of their overdue notes and a

mortgage executed as part consideration for land they were in-

duced to purchase from the defendants by reason of the latter's
fraud, for the alleged reason that the amount of the plaintiffs

‘damages added to the money paid upon the mortgage equals or

exceeds that debt, is in efftect an action to recover damages for

fraud, and cannot be maintained if commenced more than four
years after the discovery of that fraud, and the defendants do
not ask affirmative relief, but plead the statute of limitations as

a defense.

4. . . . In such an action, so much of the relief
as relates to quieting the plaintiffs’ title as against the mortgage
is incidental to the main object of the suit, and does not bring
the case within the rule announced in Dringman v. Keith, 86 Neb.
476. '

5. : RecoturamiExT. While the action, suprae, cannot be main-
tained, the vendees may set up, by way of recoupment, their
damages in any action prosecuted by the payees of said note, or
any person claiming title to those instruments, to recover thereon
or to foreclose said mortgage.

AppEAL from the distriet court for Holt county:
WiLLiaMm H., WESTOVER, JUDGE., Leverscd with dircctions.

F. D. Hunker, A. R. Oleson and R. R. Dickson, for ap-
pellants.

R. M. Johnson and M. F. Harrington, contra.

Roor, J.

This is an action to cancel two notes and a mortgage. -
The plaintiffs prevailed, and the defendants appeal.

In 1902 the parties to this action resided in Cuming
county, and had been intimately acquainted for years. In
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December of that year the defendants, for the considera-
tion of $23,040, sold to the plaintiffs a ranch containing
about 2,000 acres of land sitnated in Holt county. In
March, 1903, the plaintiffs paid the defendants $9,940 in
cash, and in May gave them three promissory notes, two
for $5,000 each and one for $3,100. The notes were secured
by a mortgage on the land conveyed. Subsequently the
plaintiffs paid the $3,100 note and two years interest upon
the $10,000. This action was commenced in April, 1908.
The substance of the plaintiffs’ complaint is that they
were unacquainted with the ramch and it was covered
with snow when they inspected it; that the defendants
falsely and fraudulently misrepresented the quality of the
soil and the amount of hay previously cut from the
meadows upon the ranch, the number of cattle sustained
thereon in preceding years, the boundaries of the ranch,
and further falsely stated that tracts of land, to which
they had no title, were included in the descriptions set
forth in the deed, and misrepresented the value of the
land. The defendants answered, denying all charges of
fraud, and pleaded the four-years statute of limitations.
Giving the plaintiffs the benefit of every doubt, they
must have discovered the defendants’ fraud in the fall of
1903, certainly before March in 1904. Notwithstanding
this fact they made no complaint concerning their plight,
but in September, 1907, wrote the defendants promising
to pay the $10,000 then unpaid upon the mortgage debt.
The plaintiffs in explanation of their conduct testify they
did not know until shortly before this action was com-
menced that they had any remedy, but having signed the
notes thought they were compelled to pay them. We are
not inclined to challenge the good faith of this testimony,
but do not think it will relieve the plaintiffs from the legal
consequences flowing from their long acquiescence in the
transaction referred to in their petition. Assuming for
the sake of argument that the plaintiffs were defrauded,
thev liad an option, upon discovering the facts, to rescind
the transaction or maintain an action for damages. By

10
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selling and conveying a part of the property and in other
ways treating it as their own for many years, the plain-
tiffs waived the right to rescind, but they still had a right,
within the period fixed by the statute of Iimitations, to
prosecute an action at law to recover their damages.
Hammond v. Patterson, 85 Neb. 362. Section 12 of the
code provides that an action for relief for fraud must be
commenced within four years of the discovery by the
plaintiff of that fraud. Bank of Miller v. Moore, 81 Neb.
566. The plaintiffs have a further right to recoup their
damages should an action be commenced upon the notes or
to foreclose the mortgage. Duwinell v. Watkins, 86 Neb.
740; Avery v. Brown, 31 Conn. 398 ; Burroughs v. Clancey,
53 Ill. 30; Moberly v. Alewander, 19 Ia. 162; Allen wv.
Shackelton, 15 Ohio St. 145; Pierce . Tiersch, 40 Ohio
St. 168. And the statute of limitations will not bar the
defense of recoupment. Morrow v. Hanson, 9 Ga. 398;
Wood, Limitations (3d ed.) sec. 282. At the time this
section was commenced the notes were long past due, held
by the payees, and cannot now be transferred free from
any equities existing between the original parties. Dawvis
v. Neligh, T Neb. 78; First Nat. Bank v. Security Nat.
Banl, 34 Neb. T1; Wilbur v. Jeep, 87 Neb. 604; May v.
First Nat. Bank, 74 Neb. 251.

In Erickson v. First Nat. Bank, 44 Neb. 622, we held
that, if a maker or purported maker of a note has an abso-
lute defense thereto in whosoever’s hands it might appear,
a court of equity should not enjoin the collection or trans-
fer of the Dbill. The plaintiffs’ counsel, however, argue
that in the instant case the mortgage creates a cloud upon
their clients’ title to the ranch, and therefore equity
should take jurisdiction of their complaint and cancel the
notes and mortgage. The plaintiffs, however, do not ask
the court to place all parties in statu quo; they do not con-
tend the mortgage was void in its inception, but admit i
was a valid lien to secure the payment of the $3,100 note:
they do not say they have paid the $5,000 notes accord-
ing to their tenor, but ask us to find and say, from a con-
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sideration of the conflicting testimony of 45 witnesses,
that the defendants should be mulcted in the sum of $10,-
000 damages by the cancelation of these instruments. We
do not say that a jury’s finding of so much damage upon
the evidence before us should not be sustained, nor do we
say a verdict for a smaller sum would be ag: st the
weight of that evidence. It is true that the court would
be compelled to weigh the evidence, if offered in support
of a plea of recoupment in an action to foreclose the mort-
gage, but in that event the court would acquire jurisdic-
tion by the commencement of an action that could only
be maintained in equity, and a court of equity having once
rightfully obtained jurisdiction of the case would settle
all controversies between the parties with respect to the
subject matter of the litigation. We have been cited no
authorities to sustain the right of the plaintiffs, at a time
when their action to recover damages is barred by the
" statute of limitations, to equitable relief in an action
which contemplates they should hold the property and
pay about four-twelfths of the purchase price by the ap-
plication of their damages thereto. In Burckhardt v.
Burckhardt, 86 Ohio St. 261, 280, Judge White in dis-
cussing the proposition says no such right exists. The
proposition was not necessarily involved in the case, but
the statement is entitled to some consideration.

This action is primarily one to recover damages, and
should have been commenced within four years of the
time the plaintiffs discovered the facts. Having failed to
act within the time limited by law, the plaintiffs must
wait until an attempt is made to foreclose the mortgage or
to recover upon the notes.

The judgment of the district eourt, therefore, is re-
versed and the cauvse remanded, with directions to dis-
miss the action without prejudice to the plaintiffs’ de-
fense of recoupment in any action prosecuted upon the
notes or the mortgage described in this action.

JUDGMENT ACCORDINGLY,
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PHILIP ZWIEBEL ET AL., APPELLEES, V. WILLIAM
SEHESTEDT ET AL., APPELLANTS.

Frnep Decevser 10,1910, ° ). 16,225.

1. Mortgages: ForecLoSURE: APPRAISAL: PReEsUuPTIONS. “An order
denying a motion to vacate an appraisement of property for
judicial sale on the ground that the appraisers’ valuation was too
low will, in the absence of a bill of exceptions embodying the
evidence given at the hearing, be presumed to be correct.”
Johnston v. Craig, 61 Neb. 98.

: : CERTIFICATE OF LIEXS: CONFIRMATION OF
SaLE. The failure of a county clerk to include in his certificate
a statement of liens junior to those for the satisfaction of which
the defendants’ land is to be sold, and his failure to attach his
official seal] to said certificate, do not prejudice the owners of the
equity of redemption, and should not prevent the confirmation of
a sale otherwise regular and lawful. ' .

APPEAL from the district court for Surpy county: LEE
8. ESTELLE, JUubcE. Affirined.

Anthony E. Langdon, for appellants.

B. F. Thomas, Carl E. Herring and H. Z. Wedgwood,
contra.

Roor, J.

This is an appeal from an order overruling objections
to the appraisal of, and to the confirmation of, a sale of
certain real estate, The defendants appeal.

It is first argued that the appraised value of the real
estate is too low. No bill of exceptions of the evidence
submitted to the district court concerning the value of
the real estate has been filed in this court, and we shall
presume that the finding of the trial court upon the issue
of value is sustained by the evidence. Johnson v. Craiy,
61 Neb. 98.

The defendants contend that the district court erred in
peraiitting the county clerk to attach his seal to his cer-
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- tificate of incuinbrances, and that the certificate is insuffi-
cient in that it does not refer to any liens junior to those
included in the decree of foreclosure.. The appellants
own the equity of redemption of the mortgaged premises,
and would not have been prejudiced if no certificate of
liens had been filed. La Flume v. Jones, 5 Neb. 256;
Smith v. Forworthy, 39 Neb. 214; Hamer v. McKinley-
Lanning Loan & Trust Co., 52 Neb. 705; Ballou v. Sher-
wood, 58 Neb. 20; Green v. Paul, 60 Neb. 7. It appears
that the only incumbrances deducted were taxes, and that
the property sold for more than two-thirds of its gross
value as determined by the sheriff and the other ap-
praisers.

For the reason that we find nothing in the record to
suggest a suspicion that the appellants were in any man-
ner prejudiced by the matters referred to in their brief,
the judgment of the district court is

AFFIRMED,

JosEPH J. YOUNG, ADMINISTRATOR, APPELLANT, V. MARION
G. ROHRBOUGH ET AL.; COMMERCIAL BUILDING CoM-
PANY, APPELLEE.

Frep DecEymBER 10,1910. No. 16,726.

1. Landlord and Tenant: REpatss. Unless the landlord has agreed
with his tenant to repair the demised premises, he is not liable
to the tenant for failure to make such repairs.

2. Judgment: REs Jupicata. If the directors of a corporation own a
majority of its shares of stock, and have complete control and
actual personal supervision of its affairs and assets, a judgment
on the merits in their favor in an action for their alleged negli-
gence in leasing part of a building owned by the corporation for a
use that created an unusual hazard and resulted in serious injury
to a tenant occupying another part of sald building, and with
negligently falling to repair said building, is a bar to an action
against the corporation predicated upon the identical facts charged
in the suit against the directors.
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APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

Herbert A. Whipple and Nelson O. Pratt, for appellant,
Benjamin 8. Baker, contra,

Roor, J.

This is the second appeal of this case. A statement of
the pleadings and the facts may be found in our former
opinions, reported in 84 Neb. 448, and 86 Neb. 279. After
the case was reversed the defendant corporation pleaded
the proceedings in the district court leading up to and in-
cluding the judgment in favor of the Rohrboughs as a bar
to a further prosecution of this suit. The plaintiff, in an
amended reply, admitted the existence of the judgment
and proceedings, but denied that he was concluded there-
by. The district court sustained an objection to the in-
troduction of any evidence. The motion should not have
been sustained, but we shall treat it as a motion for a
judgment upon the pleadings.

It will be remembered that the defendants Rohrbough,
after constructiong the building in question, leased one
story thereof to Baright, who sublet a suite of the rooms
to a subordinate lodge of the Ben Hur order. Subse-
quently the Rohrboughs conveyed the building to the de-
fendant Commercial Building Company, a corporation;
but at all times they have owned an overwhelming ma-
jority of the corporate stock and constitute a majority of
the board of directors. Thereafter the corporation leased
the rooms immediately above the lodge rooms to the
Young Men’s Christian Association for gymnasium pur-
poses. The plaintiff’s intestate was injured by plastering
falling from the wall of one of the lodge rooms. The
pleader alleges that the building was negligently and im-
properly constructed and maintained, and that the upper
story should not have been used for a gymnasium. Upon
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the first trial of the case the evidence was identical as to
all of the defendants with respect to the transaction com-
plained of, subsequent to the transfer of the bhuilding to
the corporation, and the district court mads no distine-
tion between the several defendants’ liability. The jury
found in favor of the Rohrboughs and against the corpo-
ration, and it appealed.

The principle of law controlling our former-decision is
stated in the svllabus of the opinion, reported in 86 Neb.
279 et seq.: “Where all of the defendants are by the
court’s instructions placed in the same relation with re-
spect to plaintiff, a verdict in favor of two defendants
and against another, based upon conflicting evidence
which is the same as to all of the defendants, will not be
permitted to stand.” Counsel for the several litigants
severally invoke the doctrine of the law of the case, but
we find nothing in our opinions to interfere with the ap-
plication of well-established principles of law to the facts
in this suit. We did say: ‘“What has been said concern-
ing the effect of the verdict rendered relates solely to the
trial at which it was rendered, and not to the force that
shall be given it in future trials of this case.” It seems
reasonably plain that we thereby merely warned counsel
that, should the defendant corporation not amend its
answer so as to present in bar the judgment in the Rohr-
boughs’ favor, the verdict in favor of those individuals
would be immaterial in a future trial of the -case.
Whether that judgment would be a defense for the cor-
poration, if properly pleaded, was not within the issues
presented upon the former appeal, and was not_deter-
mined.

Likewise with respect to the argument that a corpora-
tion might be liable for its agent’s nonfeasance and the
agent not liable, we stated that we did not take issue
with the plaintiff’s counsel. We did not approve or reject
the doctrine announced in the argument and briefs, be-
cause the application of that principle was not involved
in the judgment of reversal. The Rohrboughs were not
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made parties to the first appeal to this court, and the
judgment of reversal did not vacate the judgment of the
district court in their favor. TUpon the corpuration’s plea
in bar based upon their codefendants’ aequittal, the plain-
tiff was placed in the same situation as though he had
prosecuted a separate suit against the Rohrboughs upou
a petition containing all of the allegations set forth in
the petition upon which all the parties first went to trial.
and a judgment had been rendered in the Rohrboughs’
favor, upon their answer in the nature of a general de-
nial.

The precise question before the district eourt at the
last trial was whether a judgment on the merits, acquit-
ting the Rohrboughs of all negligence in discharging the
duty imposed on them by law with respect to the plain-
tiff’s intestate, is a bar to a suit against their principal
for an alleged failure to perform: that identical duty.
Counsel for the plaintiff do not argue that they may fur-.
ther pursue the corporation for the alleged negligent
construction of the building; but they contend that, since
the building in question was constructed and rented for
the use of the public, the law imposed upon the corpora-
tion a duty to exercise reasonable diligence to maintain
that building in a reasonably safe condition for such use,
but that the failure of its agents, the Rohrboughs, to per-
form those duties was a nonfeasance, for which no action
would lie against them. The plaintiff does not contend,
nor does it appear, that the lessor in any of the leases
under consideration agreed to repair the demised premises.
The landlord, therefore, was not obliged to make such re-
pairs. Twrner v. Townsend, 42 Neb. 376; Murphey v.
Illinois Trust & Sarings Bank, 57 Neb. 519. It is doubt-
less true that a landlord, after having leased a part of his
building to one tenant, may not lease other parts of that
structure to another person, to be used for a purpose that
will endanger the health or life of his tenants while oc-
cupying the premises first leased; and if he negligently
does so, and the tenants first referred to are injured in
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health or body as a proximate result of the firees thus
negligently set in motion by their landlord, he may be
held liable. And, further, if the landlord leases the build-
ing knowing that his lessee will devote it to a use that
amounts to a general invitation to the public to come upon
the premises temporarily in the pursuit of business or of
pleasure, he may not negligently so use, or authorize other
persons to use, other parts of the building that those in-
dividuals will be subjected to an unusual hazard with re-
spect to life or limb. So it may safely be assumed that if
the upper story of the building in controversy could not
be used for a gymnasium without danger to the persons
rightfully in the rooms heneath, and as a result of that
use an injury was inflicted upon some person in the lower
rooms, as a matter of right the corporation would be
liable therefor.

It should be kept in mind in the instant case that, if
there was any negligence in renting the upper story of
the corporation’s building to the Young Men’s Christian
Association to be used as a gymnasium, that negligence
was occasioned solely through the agency of the Rohr-
boughs, and if we assume that it was the duty of the land-
lord to perform any act to ameliorate the conditions made
possible by the contract of lease, that duty could only be
performed by the corporation through its sole agents, the
Rohrboughs. This is not a case where the will and in-
telligence of a principal directs and controls an agent;
but the corporation could conceive no thought nor give
any instructions or orders except by the direction of its
directors, the practical owners of the corporation and of
its assets. In the suit against the Rohrboughs it would
have been no defense to nurge that they acted as agents for -
their principal, and therefore were not guilty. As re-
sponsible members of society they may not, whether act-
ing for themselves or for another, negligently create a
condition pregnant with danger to other members of that
society, and escape liability therefor. Nor would they be
permitted, while controlling their inanimate principal’s
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funds and affairs, to negligently fail to perform any duty
that principal owed to a third person, and evade respon-
sibility for an injury the proximate result of that negli-
gence. The corporation in the instant case is liable, if
liable at all, because the act was performed in furtherance
of its business. Ellis v. McNaughton, 76 Mich. 237 ; Baird
v. Shipman, 132 1ll. 16; Mayer v. Thompson-Hutchison
Building Co., 104 Ala. 611.

It now appears by the solemn judgment of the district
court, after a trial upon the merits, that the Rohrboughs
were not guilty of negligence with respect to any of the
matters charged in the petition. The case cannot be con-
sidered as one where joint tortfeasors engaged in wrong-
doing to the injury of some other person. In that event
every person thus engaged must answer as though he
alone had committed the tort; but in cases like the one at
bar, if the injured person pursues the principal for the
negligence of the agent, a prior judgment on the merits
in favor of the agent upon the precise issue later urged
against the principal, where it could only act or fail to
act through that agent, is a bar to a recovery against
either. Chicago, St. P., M. & O. R. Co. v. McManigal, 73
Neb. 580 ; Rathjen v. Chicago, B. & Q. R. Co., 85 Neb. 808;
Doremus v. Root, 23 Wash, 710, 54 L. R. A. 649; Mc-
Ginnis v. Chicago, R. 1. & P. R. Co., 200 Mo. 347, 9 L. R.
A. n. 8. 880; Lake Shore & M. 8. R. Co. v. Goldberg, 2 Il
App. 228; Stevick v. Northern P. R. Co., 39 Wash. 501.

The judgment of the district court, therefore, is right,

and is

AFFIRMED,
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) IN BB ESTATE OF JOHN A. CREIGHTON.

JoEN A. MCSHANE ET AL., EXECUTORS, APPELLEES, V.
ELLBN E. CANNON ET AL., APPELLEES; WILLIAM T.
THOMPSON, 'ATTORNEY GENERAL, ET AL., INTERVENERS,
APPELLANTS.

Foep Decemser 10,1910. No. 16,776,

1. Appeal: TRANSCRIPT: SIGNATURE. If a third person, in the
presence and by the request of a county judge, signs that official’s
name to a certificate, the name thus signed is the signature of said
Judge.

MorioN To DIsMIss: SIGNATURE TO TRANSCRIPT: PRESUMEP-
TioNs. If a motion to dismiss an appeal from a county court for
the al’eged reason that the county judge's signature to the cer-
tificate attached to the transcript is not genuine is overruled by
the district court, this court will presume, in the absence of evi-
dence to the contrary, that the judge signed said certificate or
authorized his name to be attached thereto.

3. Wills: APPEAL: CERTIFICATE TO TRANSCRIPT: ‘WAIVER OF DEFECTS.
Although a duly certified transcript of the record and proceedings
relative to the matter appealed from Is essential to clothe the
district court with authority to review an order of a county
court distributing the property of a deceased person, yet, if the
appellees appear in the district court and move it to enter in-
terlocutory orders, they should mnot thereafter be heard to ques-
tion the sufficiency of the certificate to the transcript.

JurispictioN. In such a case, if the transcript
contains a copy of the order appealed from and the pleadings of
the parties with respect to the subject matter litigated, the mere
fact that some order or material stipulation does not appear in
the transcript will not prevent the district court from acquiring
jurisdiction of the controversy by the filing of the transcript.
RigHT oF ArpEAL. If a testator bequeaths a sum
of money to his executors to be held in trust by them for a law-
ful purpose, and the county court declares that bequest invalid
and directs the money thus bequeathed to be paid to the testator’s
heirs, the executors have such an interest in the order that they
may appeal therefrom.

4.

5.

APPEAL from the district court for Douglas county:
LEg S. EsterLe, WiLLiaM A. REDICK and ALEXANDER C.
TrouP, JUDGES. Motion to dismiss appcal overruled.
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Smyth, Smith & Schall, for appellants.

E. Wakeley, George W. Doane, Charles B. Keller, W.
H. De France, Arthur C. Wakeley and W. D. McHugh,
contra.

Roor, J.

The appellees have submitted printed briefs and oral
argument in support of their motion to dismiss this case.
It appears that the testator in the tenth paragraph of his
will bequeathed $50,000 to his executors, to he held by
them in trust for-the purpose of establishing and main-
taining a home for “poor working girls” in the city of
Omaha. In the thirteenth paragraph of his will the tes-
tator bequeathed the residue of his estate “to the legatees
and beneficiaries hereinbefore mentioned, each of them to
take and have the portion of such remainder as the bequest
herein made to him or her bears to the whole of my
estate.” The testator’s heirs, in a petition filed in the
county court, attacked the aforesaid bequests and asked
the court to distribute the money thus bequeathed as
though the testator had died intestate. Iebruary 17,
1908, the court sustained the plaintiffs’ contention, and
the executors, in that capacity and as trustees, duly ex-
cepted to the judgment. March 12, 1908, a document pur-
porting to be a transcript of said order and of certain of
the pleadings in the county court was filed in the office of
the clerk of the district court. The transcript is certified
by “Charles Leslie, County Judge. By Clyde C. Sund-
blad, Clerk of the County Court,” and is authenticated
by the seal of the county court. March 31, 1908, the ap-
pellees filed a motion in the distriet court suggesting
that the transcript was incomplete because it did not con-
tain a copy of a stipulation and an order made by the
county court with reference thereto, and moved the court.
to require the appellants to forthwith supply a certified
copy of that docnment and said order. Subsequently the
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appellees moved the court to dismiss the appeal because
the transcript was not certitied as by law required. In
an amended motion the appellees assert that chapter 34,
laws 1897 (Comp. St. 1897, ch. 28, sec. 9c et seq.) contra-
venes section 19, art. VI of the constitution, and is there-
fore void; that because of the invalidity of said act the
clerk of the county court had no authority to sign the
judge's name to said certificate and the case should be dis-
missed. May 10, 1909, the appellants were given per-
mission to withdraw the transcript for recertification and
thereafier to refile the document, which was done. There-
upon the appellees moved the district court to strike the
transcript from the files, to strike the county judge’s cer-
tificate from the transcript, to dismiss the appeal, and, sub-
ject to an order overruling that motion, to aftirm the judg-
ment of the county court. All of the motions were predi-
cated upon the alleged defect in the certificate first attached
to the transcript. Permission was given the appellees to
withdraw their motion suggesting a diminution of the
record, and their other motions were overruled. Subse-
quently the district court ordered the litigants to file
pleadings. The appellees filed a petition wherein they
allege: “They and each of them protest that this court
is without jurisdiction of the subject matter of this ap-
peal, and reserving all manner of objection to the jurisdic-
tion of this court over the subject matter herein involved,
for the reasons set forth in their amended motion to dis-
miss the appeal herein for lack of jurisdiction, filed herein
February 24, 1909, and for the reasons set forth in their
motion to strike the transcript and the certificate of the
county judge of Douglas county, Nebraska, dated May 10,
1909, and filed in this court on that date.”

The allegations in the various motions are not directly
or by reference incorporated into the petition, and we find
nothing therein to raise an issue that the transcript was
not duly certified. If we consider the allegations quoted
above as sufficient to present the alleged error of the
court in overruling the motions to dismiss the appeal, we
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must review those orders in the light of all the presump-
tions attending an order made by a district court within
its jurisdiction.

In Zimmerman v. Trude, 80 Neb. 503, we held that chap-
ter 34, laws 1897, supra, was not obnoxious to the pro-
visions of section 11, art. III of the constitution, but the
argument presented in the instant case has not heretofore
been urged against the validity of said act. It is not neces-
sary to pass upon the constitutionality of the act, but for
the sake of argument we shall treat it as void.

It is apparent, however, that, while the law may not have
clothed Sundblad with authority to sign the county judge’s
name, the clerk may have signed that name in the presence
and by the express direction of that official, and, in that
event, the signature would be the lawful signature of the
county judge. Reed v. Uity of Ocdar Rapids, 138 Ia. 366;
36 Cyc. 451. The appellants upon the hearing to dismiss
the appeal may have proved that authority. No bill of
exceptions is presented countaining the evidence con-
sidered by the district eourt in passing upon these mo-
tions. To say the court decided the motions solely upon
the questions of law presented by the argument that the
statute, supra, is unconstitutional is to resolve the pre-
sumptions against the judgment of the district court, and
that we should not do.

Furthermore, the appellees, by appearing in the district
court and requesting an order in the case directing the
appellants to procure and file certified copies of docu-
ments and orders alleged to be necessary to properly ad-
vise that court concerning the contention between the liti-
gants, treated the appeal as properly lodged in that court,
and are bound thereby. Colemun v. Spearman, Snodgrass
& Co., 68 Neb. 28,

The appellees cite and rely upon Fromholz v. McGQahey,
85 Neb. 205, but in that case a transcript of the district
court filed in this court was not authenticated by the seal
of the court or the signature of the clerk, and the litigant
moving to dismiss had not taken advantage of the simu-
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lated appeal by asking for an order against the appellant.
Moreover in appeals to this court the appellant is solely
responsible for the proceedings essential to vest this court
with jurisdiction, while the county judge, after an appeal
has been “taken” in probate proceedings, is charged by
law with the duty of perfecting that appeal. The legis-
lature has not designated the particular act to be per-
formed by a litigant to inform the county court that the
appeal has been taken, but we are of opinion that the
order given by the executors for a transcript for an appeal
should be held sufficient to charge the county judge with
notice that the appeal had been taken.

The appellees also argue that since the transcript first
filed in the district court did not contain all of the docu-
ments considered by the county court in coming to its
final conclusion, nor certain other orders, the district
court did not acquire jurisdiction of the subject matter
in dispute. Section 46, ch. 20, Comp. St. 1909, provides:
“When such appeal is taken, the county court shall, on
payment of his fees therefor, transmit to the clerk of the
district court, within ten days after perfecting such ap-
peal, a certified transcript of the record and proceedings
relative to the matter appealed from.”

The transcript was prepared according to orders given
by counsel for the executors, and contained a copy of the
pleadings filed with respect to the distribution of the
estate in controversy and the order made thereon, wherein
the bequests, supra, were declared invalid. In our opinion
the transcript was sufficient to vest the district court with
jurisdiction, and the appellees had their remedy by sug-
gesting a diminution of the record. Moss v. Robertson,
56 Neb. 774. )

The appellees further argue that the executors have no
such an interest in the subject matter of the order as to
authorize them to appeal therefrom, and cite Merrick v.
Kennedy, 46 Neb. 264. In that case we did say: “The
executor of an estate, as such, cannot prosecute an appeal
from a final order of distribution made by the county
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court, where he is not pecuniarily affected by such order.”
But in the opinion filed in a proceeding prosccuted in the
same estate for a construction of the will, and reported
in Kennedy v, Merrick, 46 Neb. 260, Norvarn, C. J., who
wrote the opinion of the court in Merrick v. Kennedy,
supra, sayvs the executor had no interest in the estate of
his testator because, “by the will, the executor is not
made a trustee, and the will contains no provision making
it his duty to hold, control, or manage the real estate or
any legacy bestowed for the benefit of the devisees or
legatees named therein.”

In Merrick v. Kennedy, supra, the will created no trust
for the executor to administer, and his entire duty would
be performed by delivering to the legatees and devisees the
property described in the order of distribution. In the
instant case, however, the executors are charged by the
will with the duty of administering a trust of such a
character that it was difficult for any one other than
themselves to protect the trust estate. In considering
this subject Judge Dixon, in the case of Green v. Black-
well, 32 N. J. Eq. 768, says: “Whoever stands in a
cause as the legal representative of interests. which may
be injuriously affected by the decree made, is, within the
meaning of these laws, aggrieved, and, therefore, may ap-
peal.”

At the time the executors appealed no other persons had
appeared in the county court or in the district court to
represent the cestui que trustent, and the executors would
have been shamefully derelict in the performance of their
duty had they acquiesced in the order of the county court
which diverted a fortune from the objects of the testator’s
bounty. By what has been said we do not prejudge the
case on the merits, but are assuming for the purposes of
this motion that the trust may be administered notwith-
standing the objections made thereto.

The appellees assert that the attorney general has no
authority to intervene in the case or to prosecute an ap-
peal to this court. The briefs and arguments upon these
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propositions are so meager that we shall reserve the ques-
tion for consideration in disposing of the case upon its
nierits. :
The motion to dismiss the case is
OVERRULED.

IN RE ESTATE OF JOHN A. CREIGHTON,

JaMes H. MCCREARY ET AL., APPELLEES, V. CATHERINE MC-
SHANE FURAY ET AL., APPELLEES; WILLIAM T. THOMP-
SON, ATTORNEY GENERAL, BT AL., INTERVENERS, AP-
PELLANTS,

Foep DecEmsERr 10,1910, No. 16,776.

APPEAL from the district court for Douglas county:
LEE 8. EsTELLE, WILLIAM A. REDICK and ALEXANDER C.
TrOUP, JUDGES. Motion to dismiss appeal overruled.

Smyth, Smith & Schall, for appellants.

E. Wakeley, George W, Doane, Charles B. Keller. W.
H. De France, Avthur C. Wakeley and W. D. McHugh,
contra.

Roor, J.

The record in this case is in the same condition as is the
record in In re Listate of Creighton, ante, p. 107. The ap-
pellees have filed objections to the jurisdiction of the court.

For the reasons stated in In re Estate of Creighton, ante,

p. 107, the objections are
OVERRULED.

11
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NELsON K [CH, APPELLANT, V. ANNA KUTCH, APPELLEE.

FLep DecEMsBER 10,1910. No. 16,884.

1. Marriage: VaLmiry. The consent of competent parties is essential
to a valid contract of marriage.

SuirT To ANNUL: QUANTUM oF Proor. If a contract of
marriage has not been consummated, the court should reguire
no greater quantity of proof to sustain a finding of fraud or of
mental incapacity in a suit to annul that contract than it de-
mands to sustain those issues in any other cause.

EvipENcE. If, in an action to annul a contract
and ceremony of marriage because of the plaintiff’s alleged
mental incapacity and the defendant’s alleged fraud, it appears
that the plaintiff at the time he became a party to that con-
tract and ceremony successfully managed property of the value
of about $6,000, which he had accumulated, that he had been
acquainted with the defendant five years preceding their mar-
riage, courted her openly four months preceding the ceremony,
which he voluntarily suggested should take place, successfully
withstood one-half her demands for a marriage settlement preced-
ing said celebration, and understood the nature of the contract
and the duties and responsibilities incident to the marriage re-
lation, the court will not dissolve the marriage, although the
plaintiff is advanced in years, 46 years older than his wife,
slovenly in habits, with impaired vision and hearing, and is
forgetful concerning recent transactions, and the defendant prob-
ably was actuated largely by mercenary motives in entering
into the contract and did not accord the plaintiff all of his con-
jugal rights.

AprpEAL from the district court for Hamilton county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

Charles P. Craft and J. H. Grosvenor, for appellant.
0. A. Abbott and J. H. Edmondson, contra,

Roor, J.

This is the second appeal of this case. Our former
opinion is reported in 85 Neb. 702. After the cause was re-
manded the case was retried upon the evidence adduced



VoL. 88] SEPTEMBER TERM, 1910. 115

Kutch v. Kutch.

at the first trial and the testimony of twelve witnesses,
most of whom did not testify during the first hearing.
Most of the additional testimony relates to the plaintiff’s
physical and mental condition at the time of, and prior to,
the marriage under comnsideration. Many of these wit-
nesses testified that the plaintiff was not mentally compe-
tent to transact business. The defendant prevailed at the
second trial, and the plaintiff has appealed.

Counsel for the plaintiff earnestly argued that they pro-
duced sufficient evidence at the last trial to sustain the
plaintiff’s charge that his marriage to the defendant is the
creature of fraud and undue influence. They further con-
tend that our criticism of the plaintiff’s children, because
they acquired control of their father’s property, is unjust
and not sustained by the evidence. We did not intend to
unjustly criticise those children, and concede they acted
in all things for the welfare of their father. By the terms
of the contract between the plaintiff and his children the
latter agreed to sell so much of the corpus of his estate as
might be necessary to maintain him in comfort; but while
they were planning for his maintenance they were com-
pelling his wife to become dependent upon their will for
her support. We have again carefully read the evidence
adduced at the first trial and find nothing to shake our
confidence in our former opinion and judgment.

Waiving the point argued by the defendant, that the
plaintiff does not state in his petition facts sufficient to
constitute a cause of action, and considering the case in the
light of the evidence, we are convinced the plaintiff has sig-
nally failed to make out a case justifying a court of equity
to interfere in his behalf. At the time the contract was
entered into and the ceremony performed, the plaintiff was
advanced in years, his eyesight was poor, his hearing im-
paired, his memory treacherous, and his personal habits
uncleanly ; but he successfully controlled his property, con-
sisting of rented houses and notes of hand, and had pre-
served his estate intact. The plaintiff is now, and for many
years has been, an officer of the church of which he is a
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member. The record of the plaintiff’s testimony indicates
connected thought, reasoning power, and a perfect under-
standing of the responsibilities and ohligutions of the mar-
riage relation. If we accept the plaintiff’s version of his
courtship, it extended over four months’ time, and when
his sweetheart demanded a property settlement before mar-
riage, he met lier not more than half way with the state-
ment that, if she was not content to accept a deed for one
lot and a house, their relations should cease, and before
the marriage ceremony he gave consideration to the means
whereby he might support his wife. Subsequently we find
him insisting upon all of his conjugal rights.

We are advised by the evidence that the marriage be-
tween the litigants has not been consummated, so that the
weighty considerations of public policy, which, except for
the gravest reasons, forbid the annulment of consummated
marriages, do not influence our judgment in the instant
case. It is true, as counsel for the plaintiff argue, that
narties mentally incompetent to make other contracts can-
not lawfully enter into a contract of marriage. The test
of mental competency to enter into a contract of marriage
formulated by Sir James Hannen in Durham v. Durham,
10 L. R. Prob. Div. (Eng.) 80, seems reasonable and as
nearly accurate as a general proposition of law with re-
spect to so complicated a subject can be stated. The rule
announced is that a person is competent to enter into a
contract of marriage if he has “a capacity to understand
the nature of the contract, and the duties and responsibil-
ities which it creates.” Tn Atkinson v. Medford. 46 Me. 510,
upon the issue of the mental capacity of a person to enter
the marriage relation, an instruction given by the trial
judge to the effect “that the same degree of mind sufficient
to enable him to enter into a valid contract, or make a valid
deed or will, would be sufficient to enable him to contract
matrimony,” was approved. In (Anonymous) 4 Pick.
(Mass.) 32, we find a statement by the court that “they
felt bound to require such evidence of insanity as in a civil
action would justify a jury in finding the party incapable
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of making a contract; that anything short of this would
open a door to great abuses, * * * and that the fact
of a party’s bheing able to go through ‘the marriage cere-
mony with propriety was prima facie evidence of sufficient
understanding to make the contract.” This statement of
the law is somewhat radical, if applied to an unconsum-
mated marriage, and does not receive our unqualified ap-
proval, but is cited for the purpose of showing the trend of
judicial thought with regard to the subject under consider-
ation. See, also, Kern v. Kern, 51 N. J. Eq. 574. Measured
by any reasonable legal test, the evidence is overwhelming
that the plaintiff had mental capacity to make the contract
lie entered into with the defendant.

Passing to the issue of fraud in inducing the plaintiff to
enter the marriage relation, we refer the reader to our
former opinion, which fairly reflects the evidence upon this
point. No other evidence except the testimony tending to
prove mental incompetency was adduced to sustain this
issue at the last trial. As we understand the evidence, no
false representations were made to the plaintiff to induce
bim to court or to marry the defey iant, nor did she conceal
from him any fact or circumstance he was entitled to know
in advance of their marriage. We do not commend the
judgment of either party in becoming man and wife, nor
do we approve the defendant’s conduct toward her infirm
and impatient husband ; but upon the record before us we
hold that the plaintiff should not prevail.

The decree of the district court, therefore, is

AFFIRMED,

BrOowN COUNTY, APPELLER, V. KEYA PAHA COUNTY, AP-
PELLANT.
Frep Decemeer 10,1910, No. 16,173,

1. Appeal: TrANSCrIPT: MOTION FoR NEw TriaL: REviEw. Where the
transcript of the proceedings of the district court does not con-
tain a copy of the motion for a new trial or disclose the contents
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of any assignment therein, the inquiry in the supreme court on
appeal is limited to the sufficiency of the pleadings to support
the judgment.

PETITION: SUFFICIENCY ON APPEAL. Where the suffictency
of the petition to support a judgment in favor of plaintiff is
raiged for the first time in the supreme court on appeal by de-
fendant, it will be liberally construed for the purpose of up-
holding the proceedings of the trial court.

2.

3. Counties: REPAIR OF BRIDGES: SUIT ForR CONTRIBUTION: SUFFICIENCY
oF PrriTioN. In & suit by a county to recover from an adjoining
county half the cost of repairing a bridge over a river dividing
the counties, the petition held sufficient to require contribution
for repairs as distinguished from a new bridge, where it was
alloged in describing the damage that “a portion of sald bridge
had become damaged and in need of repair,” and that the “por-
tion of the bridge above referred to was entirely washed away
and destroyed.”

“REpatR.” The word “repair” as .applied to

4, :
bridges in the road laws means to restore to a sound or good
state after decay, injury, dilapidation, or partial destruction.

b. Svit Fror CoNTRIBUTION: NoTicE. For the purpose

of requiring a county to contribute to the expense incurred by
an adjoining county in repairing a bridge over a river between
them, a previous notice that it would be necessary to rebuild
a portion which had been entirely washed away is sufficient to
include an approach or abutment and any grading or riprapping
essential to the proper construction thereof.

6. : : . SUFFICIENCY OF PErrrroN. Within the
meaning of that part of the road law defining the duties of
county boards in relation to bridges, approaches are parts of the

bridge.

APPEAL from the district court for Keya Paha county:
JaMes J. HARRINGTON, JUDGE. Affirmed.

W. 0. Brown, H. M. Duval and Lear & Lear, for ap-
pellant. .

J. 8. Davisson and William M. Ely, contra.

ROSE, J.

This litigation was commenced by Brown county, plain-
tiff, to recover from Keya Paha county, defendant, half the
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cost of repairing or rebuilding a portion of the bridge on
section 20, township 32, range 20, over the Niobrara river
—the boundary between the counties. According to the pe-
tition, defendant, after notice had been given, declined to
unite with plaintiff in a contract to repair or rebuild that
portion of the bridge destroyed and refused to take any
part in the work of restoring it. Afterward plaintiff re-
paired or rebuilt the bridge, paid for the work and ma-
terials, and filed with the county clerk of Keya Paha
county a claim for half the expense. Two items made up
the entire cost—one for $2,293.40, being the contract price
of rebuilding, and the other for $745.86, being the contract
price of grading and riprapping. Plaintiff’s claim for half
the sum of these items was rejected by the county board
of Keya Paha county. Plaintiff appealed from the dis-
allowance to the district court, where a judgment was ren-
dered against defendant for $1,768.23. The case is
presented here on an appeal by defendant from the judg-
ment of the district court.

Though there appears in the transcript a recital that a
motion for a new trial was filed and overruled, the record
does not contain a copy of the motion or disclose the con-
tents of any assignment of error. The inquiry here is
therefore limited to the sufficiency of the petition to sus-
tain the judgment from which the appeal is taken. On this
point it is argued the petition shows on its face that the
bridge had been washed out, that a new bridge was con-
structed, and that defendant did not enter into a contract
to rebuild it, and is therefore not liable for any part of
plaintiff’s claim. The contention is that the right to en-
force contribution is limited to repairs, in absénce of a
joint contract to restore the bridge. The basis of this
proposition is found in the proviso appearing in the follow-
ing statute:

“For the purpose of building or keeping in repair such
bridge or bridges, it shall be lawful for the county boards
of such adjoining counties to enter into joint contracts;
and such contracts may be enforced, in law or equity,
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against them jointly, the same as if entered into by in-
dividuals, and they may he proceeded against jointly by
any parties interested in such bridge or bridges, for any
neglect of duty in reference to such bridge or bridges, or
for any damages growing out of such neglect; provided,
that if either of such counties shall refuse to enter into con-
tracts to carry out the provisions of this section, for the
repair of any such bridge, it shall be lawful for the other of
said counties to enter into such contract for all needful re-
pairs, and recover by suit from the county so in default
such proportion of the costs of making such repairs as
it ought to pay, not exceeding one-half of the full amount
8o expended.” Comp. St. 1909, ch. 78, sec. 88.

In a different form, the inquiry is: Has plaintiff, on a
petition demanding relief under the terms of the foregoing
proviso, which, as asserted by defendant, applies alone to
repairs, recovered a judgment for half the cost of building
a new bridge? The sufficiency of the petition was not at-
tacked below by demurrer or motion, and is challenged for
the first time in this court. Under a familiar rule, there-
fore, it must be liberally construed, for the purpose of up-
holding the judgment of the trial court. Sorensen v. Sor-
ensen, 68 Neb. 483; Des Moines Bridge & Iron Works v.
Marzen & Rokahr, 87 Neb. 684. The first and second
paragraphs of the petition described the parties and the
location of the bridge, and state that it was owned jointly
by plaintiff and defendant. The third and fourth para-
graphs state: '

“(3) That for some time prior to the year 1905, a por-
tion of said bridge had become damaged and in need of re-
pair, and the plaintiff, through its board of county com-
-missioners, often requested the said defendant, through its
board of county commissioners, to join with said plaintiff
in a contract to repair the said bridge, but such request was
wholly ignored and consent refused by the said defendant.

“(4) That in the spring of the year 1905 that portion
of the bridge above referred to was entirely washed away
and destroyed by reason of a freshet and floating ice, and
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on the 6th day of June, A. D. 1905, at a joint meeting of the
boards of county commissioners of Browu and Keya Paha
counties, the said board of county commissioners of Keya
Paha county was notified by the board of county commis-
sioners of Brown county that it would be necessary to re-
build the said bridge, and was requested to join with this
plaintiff in a contract for rebuilding such bridge, but the
said defendant county réfused to take any part whatever
in the rebuilding or repairing of said bridge.”

In the petition the first two references to damages to
the bridge are: “A portion of said bridge had become dam-
aged and in need of repair,” and “that portion of the
bridge above referred to was entirely washed away and de-
stroyed.” Subsequent references in the petition are fre-
quently made to “said bridge,” without specifically confin-
ing the term to the portion washed away; but those words,
when considered for the first time on appeal, will be con-
strued to refer to the preceding term, namely, that “portion
of the bridge” shown by prior allegations to have been
damaged or washed away. According to this construction
plaintiff’s claim was for repairs. Only a portion of the
bridge having been destroyed, the contracts to restore that
part of it were for “repairs,” within the meaning of the
statute. “Repair’” has been frequently defined as follows:
“The word ‘repair’ means to restore to a sound or good
state after decay, injury, dilapidation, or partial destruec-
tion.” JMartinez v. Thompson, 80 Tex. 568; Farraher v.
City of Keokul, 111 Ta. 8310. In this respect the petition
is held sufficient to support the judgment of the trial court.

It is further insisted that in any-event the petition is
wholly insufficient to support that part of the judgment
containing a recovery for half the expense of grading and
riprapping. On this point it is asserted: There is nothing
in the petition to show defendant was ever notified of a
purpose on part of plaintiff to incur such an expense. The
repairing or rebuilding did not include grading and rip-
rapping. This contention is founded on the following doc-
trine, quoted from Dodge County v. Saunders County, 17
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Neb. 787: “Where the only notice served under the statute
notified the adjoining county that a bridge across a stream
dividing the two counties was ‘unsafe for public travel and
that same must be repaired to make it safe for public pas-
sage,’ the county so notified cannot be compelled to con-
tribute toward the cost of new ice breaks not specified in
nor contemplated in the notice, and not necessary to make
the bridge safe for public travel.”

The statute does not say what the notice shall contain,
but the general term, “after reasonable notice,” is used.
Comp. St. 1909, ch. 78, sec. 83. The applicability of the
rule quoted depends upon the petition, which states: “That
for some time prior to the year 1905, a portion of said
bridge had become damaged and in need of repair, and the
plaintiff, through its board of county commissioners, often
requested the said defendant, through its board of county
commissioners, to join with said plaintiff in a contract to
repair the said hridge;” and “that i tie spring ot the year
1905 that portion of the bridge above referred to was en--
-tirely washed away and destroyed by reason of a freshet
and floating ice, and on the 6th day of June, A. D. 1903, at
a joint meeting of the boards of county commissioners of
Brown and Keya Paha counties, the said board of county
commissioners of Keya Paha county was notified by the
board of county commissioners of Brown county that it
would be necessary to rebuild the said bridge.” Here is an
allegation that defendant was notified that it would be
necessary to rebuild the bridge, referring to that portion
destroyed. Grading and riprapping may be essential parts
of approaches and abutments. Under the common law ap-
proaches and abutments were parts of bridges which
counties were required to build and repair. King v. York
County, 7 East (Eng.) 588; Whitcher v. City of Somerville,
138 Mass. 454. The road laws of this state do not change
the common law in this respect, but, on the contrary, the
legislature has adopted it. Comp. St. 1909, ch. 15q, sec. 1.
Therule generally announced by the courts of last resort in
this country is that an approach, within the meaning of
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road laws, is a part of the bridge. Board of Commissioners
of Rush (County v. Rushville & V. G. R. Co., 87 Ind. 502;
Driftirood Valley Turnpike Co. v. Board of Comntissioners
of Bartholomew County, 72 Ind. 226, 237; Bourd of Coin-
missioners of Huntington County v. Huffman, 134 Ind. 1;
Daniels v. Intendant and Wardens of the Town of Athens,
55 Ga. 609; Penn Township v. Perry County, 78 Pa. St.
457; F'reeholders of Sussex County v. Strader, 3 Harr.
(N. .J.) 108; Shaw v. Township of Saline, 113 Mich. 342;
Tinkham v, Town of Stockbridge, 64 Vt. 480. The case
cited by defendant does not announce a contrary rule and
is not in point here. Where the notice states that it will
be necessary to rebuild that portion entirely washed away,
the construction of a necessary approach or abutment is
fairly included. In the construction of bridges over
streams, riprap is generally understood to be an irregular
foundation or wall of stone likely to be washed by water.
Wood v. Vermont C. R. Co., 24 Vt. 608; Century Diction-
ary. Both grading and riprapping may be absolutely
necessary to the construction of an abutment or an ap-
proach, and for the purpose of giving statutory notice
under the road law may properly be considered parts of
the bridge itself. For the reasons suggested, the allega-
tions of the petition as to notice are sufficient, when ques-
tioned for the first time on appeal to the supreme court.
In City of Central City v. Marquis, 75 Neb. 233, it was
held that the word “bridge” did not include the approach
thereto, but that ruling was made in construing a section
of the charter of Central City, and does not control the in-
terpretation of the general road laws or the decision on
this point in the present case. The petition is sufficient to
support the judgment.
AFFIRMED,
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MARY L. PREUIT, APPELLER, V. WILLIAM M. PREUIT, AP-
PELLANT.

Frep Decemeer 10,1910. No. 16,212,

Divorce: ExTrEME CRUELTY. Any unjustifiable conduct on the part of
either a husband or wife, which so grievously wounds the mental
feelings, or so utterly destroys the peace of mind, as to seriously
impair the bodily health and endanger the life or reason of the
other, or such as utterly destroys the legitimate ends and objects
of matrimony, constitutes “extreme cruelty” as defined in sgec-
tion 7, ch. 25, Comp. St. 1909, although no physical or personal
violence may be inflicted, or even threatened.

ArPEAL from the district court for York county:
BENJAMIN F. Goop, JUDGR. Afirmed.

W. L. Kirkpatrick and A. B. Taylor, for appellant.
Power & Meeker, contra.

FAWCETT, J.

From a decree of the district court for York county,
granting plaintiff a divorce and substantial alimony, de-
fendant appeals.

The petition alleges that the parties were married in
York county in 1878; that nine children were born to this
marriage, eight of whom are still living. “That along
about the year 1901, soon after the youngest child, Edward
Burton, was born, this defendant seemed to lose his affec-
tion for the plaintiff, and grew cold and indifferent toward
her, and would not make any response to her greetings,
and frequently during said year would not speak to her
when she addressed him, and avoided her society, and such
treatment by defendant of plaintiff grew worse and worse
until about and more than two years ago, when defendant
ceased to speak to plaintiff at all, and during the two
years last past has at all times and continuously refused
to speak to this plaintiff, has refused to make any re-
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sponse to her when addressed by her, and has during the
two years last past treated her with sullen silence and
contempt, and has refused to show her any affection or
consideration whatever, and has during said two years,
and before their children, sought to and has grossly and
wantonly humiliated this plaintiff by his sullen silence
and contempt manifested toward her, and during said two
years and more has neglected and refused to show any
husband-like affection or consideration for her, and has
never, for more than eight years last past, invited her to
go out with him among the neighbors or to any place of
entertainment or elsewhere, and has never during said
eight years offered to take her anywhere or to any
place of entertainment, and has never permitted her
to share any social pleasures or entertainments with
him whatever, and has never during the said eight years
last past given her any pocket money or spending money to
use on her own account, but has treated her like a menial,
and defendant has during all said time in many other ways
sought to and has greatly humiliated this plaintiff and
wounded and crushed her feelings. That said conduct on
defendant’s part was without any cause or provocation on
her part, and was wanton and wilful on the part of thix
defendant. That said conduct of defendant toward this
plaintiff caused her to be greatly downhearted, grieved and
distressed, prevented her from getting sleep, and kept her
in a constant condition of mental and nervous agitation
and distress, and occasioned several serious periods of sick-
ness, at some of which times plaintiff did become afflicted
with high fever and delirium and general nervous prostra-
tion, all caused by the cruel conduct and treatment of the
defendant, as hereinbefore alleged, and said cruel treat-
ment of this defendant toward plaintiff caused plaintiff
to become, as she is on account thereof, broken in health
and her nervous organism greatly impaired, and caused
her to hecome a nervous wreck. On account of said cruel
treatment of this plaintiff by defendant, it became and
was unsafe for this plaintiff to longer live with defendant,
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and she could not longer live with this defendant on ac-
count thereof without great and serious danger to her
reason and her life, and this plaintiff on account thereof,
and on account of the said cruel treatment of this defend-
ant toward plaintiff, on the 17th day of August, 1908, left
the home of herself and defendant, and went to the home
of her son in York county, Nebraska, and ever since has
been and still is living with her said son. That defendant,
regardless of his duties as a husband, for and during more
than eight years last past has been guilty of extreme
cruelty toward the plaintiff, without any cause or provo-
cation on her part, in the manner and form hereinbefore
alleged.” The petition then sets out the property owned
by defendant, the names and ages of the eight children,
and concludes with a prayer for divorce, together with a
reasonable sum for alimony, and for the custody of the
four minor children,

The answer admits the marriage, the ownership of the
property described in plaintiff’s petition, that plaintiff left
defendant’s home on August 17, and alleges that plaintiff
left without any cause or provocation on the part of de-
fendant, and that she remains away without any good rea-
son therefor. The answer then proceeds at great length to
charge plaintiff with substantially the same wrongs, both
of omission and commission, charged against him in plain-
tiff’s petition. In other words, the defense pleaded is that
of recrimination, which defense defendant insists is recog-
nized by our statute and is applicable to this case. The
reply is a general denial.

The decree awarded plaintiff a divorce and $11,000 per-
manent alimony. The amount of the allowance is not ques-
tioned, the main contentions being: (@) That the petition
does not state a cause of action for extreme cruelty; and
(b) that the decree is not sustained by the evidence. The
first point must be decided adversely to defendant, under
the authority of Berdolt v. Berdolt, 56 Neb. 792, and Elli-
8on v. Ellison, 65 Neb. 412,

We do not think it would serve any good purpose, either
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to the parties to this unfortunate suit or to the public, to
set out the evidence here. To do so in such a manner as to
be of any service would require extending this opinion to
an unwarranted length. We deem it sufficient to say that
a careful examination of the evidence leads us to the same
conclusion as that reached by the district court. We think
plaintiff has sustained the allegations of her petition, and
that defendant has failed to establish the counter charges
contained in his answer,

Ellison v. Ellison, supra, when applied to the allega-
tions of the petition and the facts in this case, is not in any
manner limited or modifled by Whitney v. Whitney, 78
Neb. 240.

" The judgment of the district court is
AFFIRMED.

-

ANNA SEVERA, APPELLEE, V. VILLAGE OF BATTLE CREEK, AP-
PELLANT.

FrLep DeceMBER 10,1910. No. 16,224.

1. Municipal Corporations: CARE OF SIDEWALKS: LIABILTTY FOR IN-
JURiES. A municipal corporation cannot delegate the comstruec-
tion and care of its sidewalks to a private individual or corpora-
tion, and thereby evade its responsibility for such care and super-
vision, and thus escape liability for any damage resulting from
the failure of the person or corporation, to whom such care and
supervision are delegated, to use that reasonable care and dili-
gence to keep such sidewalks in a reasonably safe condition for
travel, which devolve primarily upon the municipal corporation
itself.

9. Witnesses: Cross-EXAMINATION. Where, in an action for injuries
from a defective sidewalk, the defense is interposed that the
village never had any knowledge or notice, prior to the accident,
of the defective and dangerous condition of sald sidewalk, and
upon the trial such village introduces one of its trustees as a
witness, it is not error to permit the interrogation of such wit-
ness, upon cross-examination, as to statements made by him a
few days after the accident, to the effect that prior to the ac-
cident he had called the attention of his associate trustees, during
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a meetmg of the board, to the dangerous condition of such side-
walk and the necessity existing for its repair.

ImpEACHMENT. And in such a case, if such witness denies
having made such statement, it is not error to permit plaintift,
upon rebuttal, to impeach such testimony.

4. Trial: INsTrRUcTiONS. This court will not reverse a judgment for
the refusal of an instruction, where the substance thereof has
been given in other instructions.

6. Appeal: VErpicT: ConriicTiNg EVIDENCE. “A verdict rendered on
substantially conflicting evidence, and approved by the trial
court, will not be set aside on the ground that it is not sustained
by adequate proof.” Brong v. Spence, 56 Neb. 638.

AprPEAL from the district court for Madison county:
ANSON A. WELCH, JUDGE. Affirmed.

Mapes & Hazen, for appellant.

Isaac Powers, H. F. Barnhart and H. H. Kilburn,
contra.

FAWCETT, J.

Plaintiff alleges that on May 17, 1906, while walking on
the sidewalk along the east side of Fourth street,commonly
known as Depot street, in defendant village, she stumbled
against a plank of said sidewalk, which her brother, who
was walking with her, “had accidentally raised before her
by stepping on the end projecting beyond the stringer,”
whereby plaintiff was tripped and thrown with great force
and violence to the sidewalk, as a result of which she was
greatly and permanently injured; that the sidewalk was
defective in construction and lLad been allowed to become
and remain out of repair, so that numerous planks of the
walk were loose, and the nails holding others were easily
drawn out by a person stepping on the end of the planks
which projected for a long distance over and beyond the
stringers upon which they were laid; that of the rotten and
defective condition of the stringers and the dangerous con-
dition of said sidewalk at the point where the accident
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occurred ‘“defendant then and for a long time previously
had constructive and actual notice, and in not repairing
the same or causing it to be done, or so providing as to pre-
vent or warn persons from passing over the same and in
and about the premises, was guilty of gross negligence and
want of care;” that as a result plaintiff was so badly in-
jured that she will be a cripple for life, to her damage in
the sum of $5,000, for which she prays judgment. The an-
swer alleges, first, that the petition does not state facts
sufficient to constitute a cause of action; second, admits
that the defendant is a municipal corporation as alleged in
the petition; and, third, a general denial. There was a
verdict and judgment for plaintiff, and defendant appeals.

The errors relied upon and discussed in defendant’s brief
are: “(1) That the sidewalk in question was not upon a
street or alley within said village, but a private walk over
which the village had not exercived authority or control.
(2) An attempt was made and permitted by the court,
over defendant’s objections, to impeach Peter Neuark, a
witness for defendant, with rebuttal testimony, upon a
fact brought out on cross-exawmination, collateral and im-
material to the issues. (3) The refusal of the court to
give instructions first, third, and sixth, requested by the
defendant. (4) The verdict is not sustained by sufficient
evidence.” We will copsider these assignments in the
order named. ’

1. ‘Fourth street, or Depot street, as it is sometimes
called, is laid out upon the section line between section 1,
town 23, range 3, and section 6, town 23, range 2. An
inspection of the plats introduced in evidence would indi-
cate that it runs from the quarter section corner between
the two sections above named through the central part of
the village north to the section corners between said sec-
tions; that some 500 or 600 feet south of the section cor-
ners the street crosses the right of way of the Chicago &
Northwestern Railway Company. There is a continuous
sidewalk on the east side of the street from the main part
of the village north to the depot of said railway company.

12
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Just before reaching the railroad right of way, Fourth
street crosses Front street. The evidence shows that the
village has at all times exercised supervision and control
over the sidewalk in question from the business center to
the north line of Front street, which is the south line of
the railway company’s right of way, and that that portion
of the walk from the north line of Front street to the
depot was constructed by the railway company, and that
the company has at all times assumed to keep it in repair.
There is no substantial evidence to show that the defend-
ant ever had anything to do with either the construction
or repair of that portion of the walk. It is undisputed,
however, that the sidewalk upon the right of way is a con-
tinuation, upon the same alignment, of the sidewalk con-
structed and maintained by the village south of the right
of way, and that it is within the limits of Fourth street.
While it appears that the sidewalk does not extend north
of the depot, but terminates at that point, it is undisputed
that Fourth street extends across the right of way,
through what is designated upon one of the plats as
“Pioneer Township Site Co.’s Second Addition to Battle
Creek,” to the north section line of the sections referred
to. The point where plaintiff sustained her injury was
about half way between the south line of the right of way
and the tracks of the railway company, so that it is undis-
puted that the accident occurred upon that portion of the
sidewalk which had been constructed by the railway com-
pany. The section line road north of the northern
terminus of Fourth street is the main traveled rcad lead-
ing into the village from the north, and is the road over
which the people living north enter the village. There is no
evidence that Fourth street, where it crosses the railroad
right of way, or, more properly speaking, where the right
of way crosses it, has ever been vacated, or the control
over it surrendered fo the railway company. It is clear,
therefore, that this street, for its entire length north and
south and across the right of way, is one of the public
streets of defendant. It is stipulated in the record that “the
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place where the accident occurred was at the time of said
accident complained of, and now is, within the corporate
limits of said village, and that the walk upon which said
alleged accident occurred is within the said corporate
limits.” The question presented, therefore, is whether the
fact that this sidewalk was constructed and its repairs as-
sumed by the railway company, and the further fact that
the village never exercised any care and supervision over
it, relieves the defendant from liability for any dangerous
defects occurring and permitted to remain upon such por-
tion of the walk, of which defendant had actual notice, or
which had existed for such a length of time as to consti-
tute constructive notice of such dangerous defects. De-
fendant contends that such is the law. In this contention
Wwe cannot concur. :

In Brown v. Incorporated Town of Chillicothe, 98 N.
W. 502 (122 Ta. 640), it is held: “Where, in an action for
injuries from a defective sidewalk, it appears that the
sidewalk was in the proper place for a sidewalk—along
one of the streets of the town—and had been there for a
considerable time, it will be presumed that it was there by
the town’s consent.

“Where a town allows a sidewalk along its street to be
built for the use of the public, and it is so used, it becomes
the town’s duty to see that it is kept in a safe condition.”
The opinion fully sustains the above quotations from the
syllabus.

In Johnson v. City of Milwaukee, 46 Wis. 568, the gylla-
bus reads: “In an action for injuries caused by the de-
fective condition of a foot-bridge or apron crossing a gut-
ter in a city street, it appeared that the apron was built hy
the owner of adjoining property, without consent of the
city, near to but not directly in the line of a street cross-
ing; and that the city had never formally adopted it, nor
made any repairs upon it; but there was evidence that it
had existed there, and been actually used as part of a pub-
lic thoroughfare, for a considerable length of time. with
knowledge of the city and without objection on its part.
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Held, that proof of these facts would create a presumption
that the city had adopted the apron as part of the street
crossing, and had become liable for injuries caused by a
defective condition of the apron, of which it had notice;
and that the continuance of such condition for several
weeks would create a presumption of mnotice.” In the
opinion on p. 370 the court say: “We are of the opinion
that some of the instructions asked on the part of the plain-
tiff in this case were proper, and should have been given as
requested. For instance, the first instruction, which was
to the etfect that if the jury should be satisfied, from the
testimony, that, before and at the time of the accident, the
general line and route for travelers on foot was over the
place and crossing where the accident happened, and the
crossing, including the place where the accident happened,
was in continual use as a thoroughfare for travelers going
back and forth, and the same was there several weeks or
months before the accident, then, so far as this case was
concerned, the question as to who made the crossing or any
part of it, or placed it where it was, is immaterial, and that
the plaintiff was uunder no obligation to ascertain or in-
quire who built the crossing or cross-walk, or how it came
there. This instruction was applicable to the testimony;
for it cannot be denied that there was abundant evidence
tending to prove, and from which the jury might have
found, that the public travel for persons on foot passed
over the cross-walk which leads from the Fourth ward mar-
ket in a northwesterly direction, to the sidewalk near the
junction of Second and West Water streets, and over the
platform or bridge where the plaintiff fell and broke his
leg. If that crossing, including this bridge, platform ox
apron, as it is called, was in fact a thoroughfare in con-
stant use by the public, the ¢ity was bound to keep it in re-
pair, and was responsible to a person injured by reason of
its failure to perform that duty, whether the city originally
built the bridge or not. The correctness of this view
would seem to be too obvious to need comment or illus-
tration. For surely the responsibility or irresponsibility

.
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of the city to keep a thoroughfare, or, in other words, a
public crossing, in repair, cannot be made to rest or de-
pend upon the fact that the city built it in the first place,
or authorized it to be built. And so, if the bridge or
apron was originally built by the owner of the adjoining
lot without objection on the part of the city, and the city
suffered it to remain and to be used by the public as a
public way or crossing, the presumption would be that
the city had adopted the structure as a part of the cross-
walk. TUnder these circumstances the city would cer-
tainly be liable for an injury occurring by reason of the
bridge or platform being in a dangerous condition.”
Detiriler . City of Lansing, 95 Mich. 484, is squarely
in point, and is to the same effect. Foxworthy v. City of
Hastings, 25 Neb. 133 and 31 Neb. 825, are to the same
effect. City of MeCoolk v. Parsons, 77 Neb. 132, cited by
defendant, does not modify or destroy the force of Fo.r-
worthy v. City of Hastings, supra. In the Parsons case
the opinion shows that “it does not appear from the peti-
tion either that the depot grounds or the place where the
accident occurred were within the corporate limits of
the defendant city, and the objection to the introduction
of evidence should have been sustained.” This is suffi-
cient to show that the Parsons case is clearly distinguish-
able from the Fouxworthy case and from the case at bar.
In harmony with the above cases, which meet with our
entire approval, we hold that a municipal corporation
~cannot delegate the construction and care of its streets
and sidewalks to a private individual or corporation, or
even to a quasi-public corporation, and thereby evade its
responsibility for such care and supervision, and thus
escape liability for any damage resulting from the failure
of the person or corporation, to whom such care
and supervision are delegated, to use that reasonable
care and diligence to keep such streets or sidewalks in a
reasonably safe condition for travel, which devolve pri-
marily upon the municipal corporation itself. It matters
not that the railway company in the present case is the
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owner of the land within its right of way abutting upon
the street or sidewalk at the point where the accident
occurred. So far as the defendant is concerned, it is in
no different or better situation than it would be if such
abutting land were owned by a private individual who
had himself constructed such sidewalk and had assumed
to keep it in repair. We think it will not be claimed
that in such a case the village would be relieved of liabil-
ity for the failure of such abutting landowner to prop-
erly perform the duty which he had assumed.

2. The position taken by the defendant throughout the
trial was that its trustees or managing officers never had,
prior to the accident, any knowledge or information as
to the dangerous condition of the sidewalk in question.
While introducing her evidence in chief, plaintiff at-
tempted to show by the witness, Lambert Kerbel, a brother
of plaintiff, that shortly after the accident he had a con-
versation with Peter Neuark, who at that time was a
member of the village board of trustees, at which he,
Neuark, stated that he had himself called the attention
of “the village council” to the condition of the walk dur-
ing a session of such board. The defendant objected to
the evidence as incompetent, irrelevant and immaterial,
and for the reason that no proper foundation had been
laid. The objection was sustained. While defendant
was making its case, it introduced Peter Neuark as a
witness. Upon cross-examination of Mr., Neuark he was
asked: “Mr. Neuark, I will ask you if it isn’t a fact
that on or about the 24th day of May, 1906, about a week
after the accident that plaintiff complains of, if you didn’i
say in the saloon of Lambert Kerbel and in the presence
of Lambert Kerbel, before this accident that you speak
of, tell them that if they didn’t repair that walk they
would have damages to pay?”’ Objected to as incompe-
tent, irrelevant, and immaterial, and not proper cross-
examination. The objection was overruled, and the wit-
ness, after first saying that he did not remember, finally
answered, “I did not.” Plaintiff then in rebuttal placed
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Tambert Kerbel upon the stand, and the following exam-
ination was had: “Q. Did you have a conversation with
Mr. Neuark a few days after the accident that the plain-
tiff has sustained on the sidewalk, in your saloon at
Battle Creek, regarding the condition of that sidewalk?
(Objected to and overruled.) A. Yes, sir. Q. Now, I
will ask you if in that conversation the witness Neuark
didw’t say to you that he had a talk with the village
board regarding the condition of this walk where Mrs.
Severa received the injury, and that he said to the board
that unless some action was taken to repair that walk
"that the city would have damages to pay? (The defend-
ant objects to the question because the same is incompe-
tent, irrelevant, and immaterial, and not proper impeach-
ment testimony, no proper foundation laid. Objection
overruled by the court, to which ruling the defendant ex-
cepts.) By the court: This is simply for the consideration
as to its bearing upon his statement that he had no knowl-
edge of any bad condition of the walk. A. He did. (The
defendant moves to strike the answer as incompetent,
irrelevant, and immaterial, no proper foundation laid.
Motion overruled by the court, to which ruling the plain-
tiff excepts.)” Tt is strenuously insisted that this was
error, upon the theory that it was a collateral fact brought
out on cross-examination and immaterial to the issues.
This contention must fail. We do not think this testi-
mony was immaterial or that it was collateral in the
strict sense of that term. The defendant was insisting
that the village board never had any knowledge or notice
of the defective condition of this sidewalk. Testimony,
showing that one of the village board had stated within
a week after the accident that he had at one time called
the attention of the board, while it was in session, to
the dangerous condition of the walk, and had warned
them that if something were not done they were liable to
have to pay damages on account of it, was, we think,
fair rebuttal of the defense sought to be interposed. If
any error was committed by the court as to this testi-
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mony, it probably was in refusing to permit plaintiff to
offer the testimony when introducing her case in chief;
but, be that as it may, it certainly was not error to re-
ceive it in rebuftal.

3. This contention of defendant must also fail for the
reason that everyvthing contained in the three instruc-
tions tendered is substantially and fairly covered by the
court in its instructions 5, 6, 12 and 13, given to the jury.

4. That the verdict is not sustained by sufficient evi-
dence. Upon this point the evidence is conflicting.
There is ample competent evidence in the record to sus-
tain a verdict either way. In such a case, this court will
not interfere. Brong v, Speice, 56 Neb. 638.

Finding no reversible error in the record, the judgment
of the district court is

AFFIRMED.
Rosg, J., not sitting.

JoHN W. PETERSON, APPELLANT, V. ADELBERT B. AXDREWS,
APPELLEE.

FrLep DeEcEMBER 10,1910. No. 16,238.

1. Trial: AbpMISSION OF EVIDENCE: DI1S(RETION OF COURT. The reception
of evidence collateral to the main issue, which may throw some
light upon facts in dispute, or which may bear upon the credibility
of witnesses, is ordinarily within the sound legal discretion of the
trial court, and unless prejudice appears it is no ground for re-
versal.

2. Appeal: IMMATERIAL EviDENCE: HArMLESs ERror. An answer of a
- witness which should have been stricken out as being immaterial
and the conclusion of the witness is not prejudicial unless it
fairly appears from the record that the answer was calculated to
mislead the jury to the injury of the moving party. Peaks v.
Lord, 42 Neb. 15.
INSTRUCTIONS: REVIEW. A party will not be heard to com-

plain of an instruction which follows the averments of his plead-
ing and the evidence offered by him in support thereof.

3.
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VERDICT: CONFLICTING EvIDENCE. “A verdict rendered on
substantially conflicting evidence, and approved by the trial court,
will not be set aside on the ground that it is not sustained by
adequate proof.” Brong v. Spence, 56 Neb. 638.

APrEAL from the district court for Xearney county:
HARRY S. DUNGAN, JUDGE. Affirmed.

Lewris C. Paulson, for appellant.
M. D. King, contra.

FawcEerT, J.

The controversy in this case is over a load of corm,
worth about $30. It was tried in the county court, and
an appeal taken to the district court, where there was
verdict and judgment for defendant, and plaintiff ap-
peals.

Plaintiff alleges that, through his tenant, he delivered
to defendant four loads of corn of the aggregate of 232
bushels; that it was agreed between plaintiff and defend-
ant that defendant was to grind the corn into corn chops.
for which plaintiff was to pay at the rate of 5 cents per
hundred pounds; that defendant refused to grind the last
or fourth load of corn of the aggregate of 58 bushels and
refuses to pay for said load of corn, and lhas converted
the same to his own use, to plaintiff's damage in the sum
of $30.16. In his answer defendant admits that plaintiff
delivered three loads of corn, for which he alleges settle-
ment was made in full, and denies the delivery of the
fourth load. The evidence as to whether or not a fourth
load was ever delivered is clearly conflicting; so much
so that a verdict either way would find sufficient evidence
in the record to sustain it. Plaintiff’s contention, there-
fore, that the verdict is not sustained by sufficient evi-
dence, must fail. Plaintiff further insists that the court
erred in excluding the testimony of the witnesses Black-
burn and Christensen. Whatever corn was delivered by
plaintiff to defendant was hauled to the will by plain-
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tiff’s tenant one A C. Pete1 son. ‘At the time the con-
troversy arose between the parties Peterson had removed
from plaintiff’s farm to one of his own several miles dis-
tant. During a discussion between plaintiff and defend-
ant of the matter in dispute, one Lauritz Nelson was
present. At plaintiff’s request he called up the tenant,
A. C. Peterson, and asked him how many loads of corn
he had delivered to defendant for plaintiff. Peterson
answered that he thought it was two or three loads, but
was not sure which. A few hours later, and on the same
day, Peterson called up Nelson and stated that, after
thinking the matter over, he was sure that he had hauled
three loads. Upon the trial of the case, plaintiff intro-
duced Peterson as a witness, and he then testified that
he was sure he had hauled four loads. When interrogated
as to his reason for saying he was sure he had hauled four
loads, he stated that he remembered it because of the faet
that he hauled the first two loads with his own wagon;
that he then had a breakdown, and that he borrowed a
wagon from his neighbor, Christensen, with which he
hauled the other two loads; that, when he hauled the
third load, he put the broken hind wheels of his wagon
on the load and took them to Blackburn’s blacksmith
shop, and, when he hauled the fourth load, he went to
the blacksmith shop and got his wheels and took them
home with him. The testimony which the court excluded,
and for the exclusion of which plaintiff now complams,
is the testimony of Christensen that he loaned Peterson
his wagon for the purpose, as stated by Peterson, that it
was to haul corn for plaintiff, and the testimony of Black-
burn as to the fact and time of his repairing Peterson’s
wagon wheels. This testimony was offered, of course, for
the purpose of corroborating, by these collateral facts and
circumstances, the testimony of Peterson; but this was
entirely unnecessary, as no attempt was made to contro-
vert Mr. Peterson’s testimony as to the breaking of his
wagon, the borrowing of Christensen’s wagon, and the
repairs made by Blackburn. We think, under the circum-
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stances shown, that, while it would not have been error
on the part of the court to have received such testimony
and to have permitted it to go to the jury, it was not
error to exclude it. The admissibility of such evidence
is largely within the discretion of the trial court. In
Citizens Bank v. Warfield, 85 Neb. 328, we held: “The
reception of evidence collateral to the main issue which
may throw some light upon facts in dispute is ordinarily
within the sound legal discretion of the trial court, and
unless prejudice appears it is no ground for reversal.”
In Schenck v. Qriffin, 38 N. J. Law, 462, it is held: “The
admission of evidence of extiraneous circumstances not
material to the issue which bear remotely on the issues
involved in the cause, or upon the credibility of witnesses,
is within the discretion of the-judge, and its admission
or rejection is no ground for reversal on error.” The dis-
trict court did not err in excluding the testimony referred
to.

While upon the stand as a witness defendant was
asked this question: ‘“What do you say, Mr. Andrews,
about this renter, or tenant, ever delivering to your mill,
or to you at your mill or elevator, any other of this corn
than what your books show excepting the three loads?
A. According to my best knowledge and belief, I don’t
believe the corn was ever brought to the mill.” Plaintiff
moved to strike out the answer as irrelevant, immaterial,
and as being the conclusion of the witness, which motion
was overruled. In this ruling we think the district court
erred; but we do not think, in the light of the examina-
tion which followed, that this answer could have preju-
diced plaintiff in the minds of the jury. The next ques-
tion asked was: “What do you say as to whether or not
this fourth load was ever delivered to you personally? A.
According to my knowledge, it was never delivered to me.”
This was the last question upon direct examination, and
was immediately followed by the following question upon
cross-examination: “Q. You say that all you know aboul
it is what your books show about the delivery of the corn?
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A. Yes, sir; that is all T know about any corn having been
delivered to the mill by Mr. Peterson.”  This, together
with the entire examination of defendant, shows that de-
fendant does not assume to huw.any actual knowledge,
and also shows that the ground of his belief, as expressed
in the objectionable answer, was simply the fact that his
books did not show the delivery of such corn. We do not
think the error is sufficient to warrant a reversal of the
case.

Objection is made to instruction No. 2, given by the
court, in which the court instructed the jury that, in
order to recover, the plaintift was required to prove: (1)
That he delivered four loads of corn to defendant. (2)
The number of bushels contained in said loads. (3)
The value of said corn per bushel at the time of the de-
livery thereof. Plaintiff insists this was error, for the
reason that “the jury might well say that there was no
proof on the part of the plaintiff as to the four loads.
We were only required to prove as to the one load—the
fourth load.” The instruction follows the averments in
the petition and the proofs offered by plaintiff in support
thereof. Such being the fact, the objection is without
merit.

The last complaint is that the court erred in instruct-
ing the jury that, if they found for plaintiff, the measure
of his damages would be “the value of the corn on the
date of delivery,” which was in March or April, while
plaintiff contends that his measure of damages would be
the value of the corn in the following December, at the
time he demanded payment therefor. It is unnecessary
to consider this point, as plaintiff was not prejudiced
by the giving of the instruction, for the reason that the
jury did not find for plaintiff.

Finding no reversible error in the record, the judgnient
of the district court is

AFFIRMED.

RosE, J., not sitting.
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DeExNIS H. CRONIN, APPELLANT, V. DANIEL J. CRONIN ET
AL., APPELLEES.

FiLep DrcEMBER 10,1910, No. 16,218.

1. Taxation: PUBLICATION OF DELINQUENT TAX LIST: DESIGNATION OF
NEWSPAPER. When the county board bas designated the news
paper in which the notice and delinquent tax list and notice of tax
gale shall be published under the provisions of the act of 1903 for
the collection of delinquent taxes, the treasurer has no discretion
in the matter. It is his duty to publish the notice and tax list in
the paper so designated within the time and in the manner pro-
vided by the act.

2. Counties: PUBLICATION OF DeLINQUENT Tax List: LIABILITY OF
TREASURFR. When the treasurer refuses upon demand to furnish
such notice and list to the proprietor of the paper so designated
for publication, and such proprietor is damaged by such refusal,
the treasurer is liable for such damages, and the same may be re-
covered in an action upon his official bond.

ApPpEAL from the district court for Holt county:
WiLLIAM H. WESTOVER, JUDGE. Reversed.

R. R. Dickson, for appellant.

Me@ilton, Gaines & Smith and Arthur F. Mullen,
contra,

SEDGWICK, J.,

The plaintiff alleged in his petition in the district court
that Holt county was proceeding under the act of 1903
for the collection of delinquent taxes, commonly called
the “Scavenger Act,” and in those proceedings the county
board, pursuant to the statute, duly designated the
«O'Neill Frontier,” a newspaper then owned and pub-
lished by the plaintiff, as the paper in which the delin-
quent tax list should be published, and that the treasurer
of the county wilfully refused to furnish the plaintiff
with the copy of the list for publication, but did furnish
it to a rival paper in which it was published. The plain-
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tiff in the action sought to recover damages from the
treasurer and the sureties upon his official bond, who
were made defendants, for the wrongful conduct of the
treasurer in that regard. Hach of the defendants sepa-
rately filed a general demurrer to the petition, which de-
murrers were sustained by the court and the action dis-
missed. The plaintiff has appealed.

The plaintiff does not set out at large the facts from
which the damages which he claims should be estimated,
but no objection is made to the petition in the briefs upon
this ground, and we are therefore assuming that the
allegations are sufficient to show that the plaintiff has
suffered at least some damages. The contention of the
defendants is that the plaintiff has shown no such inter-
est in this publication as would entitle him to maintain
this action; that his interest is too remote and contin-
gent to be the basis of a right of which the law takes cog-
nizance; that this act was not passed to enable Mr.
Cronin to receive benefits from his paper; “that was no
part of the design of the legislature.” It is said in the
brief that the action of the county board designating the
plaintiff’s paper is not in any sense a contract; that the
contract is made by the treasurer, and not by the county
board; and that where there is no contract there can be
no breach, and, as Cronin was under no obligation to
publish the tax list, there was no obligation on the part
of the treasurer to furnish him with the list, since in
order that there shall be a binding contract there must
be a mutual obligation.

The defendants have furnished us with an interesting
brief in which they cite upon this proposition Smith &
Yoram, 37 Ia. 89; Towa News Co. v. Harris, 62 Ia. 501,
and Strong v. Campbell, 11 Barb. (N. Y.) 185. Smitl
v. Yoram, supra, was a proceeding by certiorari to correct
the proceedings of the board of supervisors of Jones
county in the matter of selecting a newspaper in which
the laws and proceedings of the board should be pub-
lished. In the opinion, quoting from a former decision
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by that court, it was said: «No publisher has such a
vested, personal interest in enforcing its provisions, that
" le can thus resort to the courts, and compel the board to
select his paper and have these Jaws published therein.
The duty is imposed on the board; they are the cus-
todians of the power, but no one can insist upon its per-
formance or exercise because he happens to be at the
time the owner of a mnewspaper.” Strong v. Campbell,
supra, which was the decision of a misi prius court, was
an action for damages by the proprietor of a mewspaper
against a postmaster for refusing to receive proof in re-
gard to the circulation of the paper and refusing “to give
them the publishing of the list of letters remaining in
the post office” The court, by Johnson, J., said: “I
have not deemed it necessary to examine the questions
.raised as to the sufficiency of the averments in the decla-
ration conceding the action to be maintainable, because
in my judgment there is no foundation whatever in law
for an action, under any conveivable state of pleading,
for such a cause.” While these and other similar cases
which we have examined are perhaps distinguishable from
the case at bar, it must be said that much of the reason-
ing employed might be applied to this case also. The cir-
cumstances out of which this litigation arose have been:
already twice considered by this court. In State v.
Cronin, 75 Neb. 738, this plaintiff sought by mandamus
to compel this defendant as county treasurer to furnish
him with the notice in question for publication. The
facts upon which this litigation depends were stated some-
what at length in that opinion. The principal question
to be decided was whether the county board had duly
designated the plaintiff’s paper as the one in which the
notice was to be published. It seems to have been con-
ceded or assumed that, if the plaintiff’s paper had been
duly designated by the county board, the defendant as
treasurer had no discretion in the matter, and, indeed,
this would seem to be the effect of the legislation upon
this subject. The right of the plaintiff as relator to main-
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tain the action appears not to have been doubted or dis-
cussed. Tt was said that the trial court was justified in
denying the writ, “because it appears to be conceded that
it would have heen unavailing had it issued, the time
heing too short after the decision of the district court to
take the steps and make the preparation necessary to
enable the appellant to publish the list within the time
required by law.” It is also said that “the appellant’s
right to publish the list * * * was a mere abstract
right. * * * But the situation was different when this
suit was begun. At that time, had the appellee moved
promptly to the discharge of his duty, the appellant could
have made the publication.” While the writ was not
awarded, the costs of the proceedings were taxed against
the defendant. This was done solely upon the ground
that the relator was entitled to the writ at the time that
the action was begun. This, then, was a determination hy
this court that the plaintiff in this case had such an in-
terest in the matter as to enable him to maintain an ac-
tion against the defendant. Again, in Miles v. Holt
County. 86 Neh. 23R, which was an action against the
county by the publisher of the newspaper in which the
notice in question was actually published by the treas-
urer, it is said that the publication was made in the wrong
paper; that the treasurer acted wilfully in the matter,
and former decisions in this court in which similar rights
have been asserted were cited and quoted from without
criticism. It would seem that this ecourt is committed to
the proposition that the plaintiff has such an interest as
to enable him to maintain the action. There are some
considerations justifying this eonclusion that perhaps
cannot be found in the cases cited bv the defendant.
TUnder our statute, the duty is in the first instance im-
posed upon the county board to designate the paper in
which these publications are to be made. When the
county hoard has acted and has designated the paper for
that publication, the treasurer has no discretion in the
matter. It is his duty to furnish the notice for publica-
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tion to the paper designated by the county board. The
petition alleges that «fter this designation had been made
this defendant was notified of that fact by the county
clerk, and was personally notified by the plaintiff, and
was informed by the plaintiff that he, the plaintiff, had
made preparation to publish the list as directed by the
county board and was ready to do so, and demanded that
the list be furnished to him by the treasurer for that pur-
pose, which was refused by the treasurer. If it is con-
ceded, as it appears to be in these briefs, that the plain-
tiff had accepted the proposition of the county board to
publish the list in his paper, and that the treasurer de-
prived him of thie legitimate profit by his unlawful act,
we think that the petition states a cause of action for
such damages as the plaintiff has sustained by the mis-
conduct of the defendant. The general demurrer of the
defendant and his sureties should be overruled.

The judgment of the distriet court is reversed and the
cause remanded.

REVERSED.
‘RosB, J., not sitting.

. EBENEZER W. JOHNS V. STATE OF NEBRASKA.,
FiLep DEcEMBER 15,1910. No. 16,738.

1. Information: SUFFICIENCY. An information charging the defendant
with wilfully, forcibly, burglariously and feloniously breaking and
entering into a slaughter-house with the intent to take, steal and
carry away certain described personal property, is equivalent to
charging the defendant with malice, and the absence from the in-
formation of the word “maliciously” or the appearance therein of
the letters “ialiciously” is an immaterial error, in nowise preju-
dicial to the defendant.

2. Criminal Law: ASSISTANT COUNSEL FOR STATE. The county attorney,
u