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CASES DETERMINED

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1909.

STATE, EX REL. JOEN M. RAGAN, APPELLEE, V. GEORGE C.
JUNKIN, SECRETARY OF STATE, APPELLANT.

Fep Avcust 18, 1909. No. 16,274.

1. Constitutional Law: FREEDOM OF SPEECH: RIGHT OF ASSEMBLY AND
PeriTioN. The legislative enactment in sections 1 and 10, ch.
53, laws 1909, that candidates for judicial and educational offices,
shall not be “nominated, indorsed, recommended, censured, criti-
cised on referred to in any manner by any political party, or
any political convention or priﬁlary, or at any primary election,”
is a violation of section 5 of the bill of rights, declaring that
“every person may freely speak, write, and publish on all sub-
jects, being responsible for the abuse of that liberty; and in all
trials for libel, both civil and ¢riminal, the truth when published
with good motives, and for justifiable ends, shall be a sufficient
defense,” and of section 19 of the bill of rights, declaring that
“the right of the people, peaceably, to assemble to consult for

~ the common good, and to petition the government, or any de-
partment thereof, shall never be abridged.”

: RIGHT OF ASSEMBLY: POLITICAL CONVENTION. A political
convention is an assemblage within the meaning of the con-
stitutional provision that the right of the people to assemble to
consult for the common good shall never be abridged.

3. Elections: SELECTION OF CANDIDATES: COXNSTITUTIONAL GUARANTIES.
In prescribing a form of official ballot which limiis the printed
names of candidates for judicial and educational offices to nom-
inees by petitions containing 5,000 names each and in depriving
all electors except 500 in each county of the right to take part
in nominating a particular candidate, chapter 53, laws 1909, vio-
lates section 22 of the bill of rights, declaring that “all elections

4 (1)
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shall be free, and there shall be no hindrance or impediment to
the right of a qualified voter to exercise the elective franchise.’”

4. Statutes: VAriiTy. Where it appears on the face of a legislative
act that an inducement for its passage was a void provision, the
entire act falls,

5.

Where valid and invalid parts of a legislative act
are so intermingled that they cannot be separated in such a man-
ner as to leave an enforceable statute expressing the legislative
will, no part of the enactment can be enforced.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Afiirmed.

William T. Thompson, Attorney General, Grant G.
Martin and Arthur F. Mullen, for appellant.

John C. Cowin and Charles O. Whedon, contra,

RosE, J.

Defendant is secretary of state, and as such was re-
quested to place the name of relator on the primary bal-
lot as a republican candidate for judge of the supreme
court at the primary election to be held August 17, 1909,
but refused on the ground that compliance would be a
violation of the nonpartisan judiciary act passed at the
last session of the legislature. Laws 1909, ch. 53. The
controversy thus raised was submitted to the distriet
court for Lancaster county, where the act in question
was held void as being an invasion of the constitutional
right of free assembly, of free speech and of a free ballot.
A peremptory writ of mandamus was accordingly allowed,
directing defendant to place relator’s name on the pri-
mary ballot in compliance with the primary election law
and in disregard of the nonpartisan judiciary act. From
the order allowing the writ defendant appeals, and his
record presents for review the correctness of the ruling
of the trial court. ‘

The first section of the nonpartisan judiciary act au-
thorizes party nominations at conventions and primaries,
and concludes as follows: “But candidates for the fol-
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lowing offices, to wit, chief justice of the supreme court,
judge of the supreme court, judge of the district court,
county judge, regent of the state university, superintend-
ent of public instruction and county superintendent of
public instruction shall not be nominated, indorsed, rec-
- ommended, censured, criticised or referred to in any man-
ner by any political party, or any political convention or
primary, or at any primary election; and no party name
or designation shall be given upon any ballot to any can-
didate, for any of said offices, and hereafter all candidates
for all of said offices shall be nominated only by petition,
and no candidate for any of said offices shall appear on
any party ticket.” Laws 1909, ch. 53, sec. 1. According
to this provision candidates for judicial and educational
offices cannot be “nominated, indorsed, recommended,
censured, criticised or referred to in any manner by any
political party, or any political convention or primary, or
at any primary election.” Does the bill of rights forbid
such an enactment? It declares: “Every person may
freely speak, write, and publish on all subjects, being re-:
sponsible for the abuse of that liberty; and in all trials
for libel, both civil and criminal, the truth when pub-
lished with good motives, and for justifiable ends, shall
be a sufficient defense.”” Constitution, art. I, sec. 5.
“The right of the people, peaceably, to assemble to consult
for the common good, and to petition the government, or
any department thereof, shall never be abridged.” Con-
stitution, art. I, sec. 19. The first provision quoted pro-
tects every person in his right to speak, write and publish
on all subjects, and the next permits him to asscmble with
others to consult for the common good. A political meet-
ing or convention is an assemblage within the meaning
of the constitutional provision that the right of the people
to assemble and consult for the common good shall never
be abridged. The right of a citizen to speak, write and
publish on all subjects does not terminate when he enters
a political convention or assemblage. With good motives
and for justifiable ends the members of such a body may



4 NEBRASKA REPORTS. [Vor. 85

State v. Junkin.

jointly speak and publish the truth about candidates for
office, and this right extends to aspirants for judicial and .
educational offices. Judge Cooley, in discussing the con-
stitutional liberty of the press and of speech, said:
“There are cases where it is clearly the duty of every
one to speak freely what he may have to say concerning
public officers, or those who may present themselves for
public positions. Through the ballot-box the electors ap-
prove or condemn those who ask their suffrages.” Cooley,
Constitutional Limitations (7th ed.), p. 617. Delegates
and members of political organizations not only take
with them into their party councils the inalicnable right
to speak, write and publish on all subjects, but the full
benefit of this privilege can only be obtained by united
action. Political parties are the great moving forces in
the administration of public affairs, and their influence
in elections cannot be eliminated by the legislature as
long as the right to assemble and speak the truth remains
in the charter of our liberties. Published c¢viticisms of
candidates, officers and policies are potent factors in the
struggle for civic virtue and cannot be suppressed by
legislative enactment. The privilege of speaking and
publishing the truth with good motives and for justifiable
ends was not inserted in the bill of rights by accident.
The doctrine that the truth as to a man’s conduct is no
Justification for publishing it in the press originated in
the Star Chamber, and was in high favor in that tribunal
when printing became an effective means of disseminat-
ing what honest men said about the abuses of official
power and the conduct and policies of public men. The
- hostility to such a restriction of free speech and of a
free press resulted in the adoption of section 5 of the bill
of rights. The nonpartisan judiciary act is void in so far
as it declares that candidates for judicial and educational
offices shall not be “nominated, indorsed, recommended,
censured, criticised or referred to in any manner by any
political party, or any political convention or primary, or
at any primary election.”
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The act under consideration prescribes the manner of
nominating candidates for judicial and educational
offices and the form of ballot to be used at the November
election. In this connection the following provisions are
assailed as unconstitutional: “Candidates for public
office may be nominated otherwise than by convention,
committee or primary meeting in the following manner:
A certificate of nomination containing the name of the
candidate for the office to be filled, stating the name, resi-
dence, business and post office address of the candidate
shall be signed by electors residing in the district or po-
litical division in which the officers are to be elected and
filed with the clerk of the village, city or county, or with
the secretary of state as the case may be. The number of
signatures shall not be less than five thousand; not more
than five hundred of which shall be from one county, when
the nomination is for chief justice or judge of the su-
preme court.”” Laws 1909, ch. 53, sec. 3. Under the pro-
visions quoted only 500 electors in a county can lawfully
sign the nominating certificate of a candidate for judge
of the supreme court, though there may be more than
5,000 legal voters therein. In other words, 500 electors
in a county may participate in nominating a candidate
for judge of the supreme court, and when they do so the
other voters in the same county are deprived of the right
to sign a nominating certificate for the same candidate.
In Adams county, where relator resides, nearly 5,000 elec-
tors voted at the general election in 1908. Omnly 500 of
them, under the nonpértisan judiciary act, can take part
in nominating him for judge of the supreme court, and
this would be true if the entire electorate of 5,000 were
a unit in demanding an opportunity to vote for him as a
regular nonpartisan candidate at the November election.
For want of the signatures of the supporters who are
deprived of the right to sign the nominating certificate of
the candidate of their choice he may not be nominated.
In such an event his name would not be printed on the
official ballot for the November election, and their right
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to vote for him thereat as a regular nominee would be
iost.  Under these circumstances the empty privilege of
writing on official ballots in blank spaces the names of
persons who have not been nominated, with the prospect
of having such votes classified in the election returns as
“scattering,” is not the full measure of an elector’s rights
within the meaning of the constitution. " Electors who
desire to vote for a particular candidate for judge of the
supreme court at the November eclection should be al-
lowed to take part in nominating him or in whatever
preliminary step the law requires as a condition of allow-
ing his name to be printed on the official ballot. This
privilege is protected by the following section of the bill
of rights: “All elections shall be free; and there shall be
no hindrance or impediment to the right of a qualified
voter to exercise the elective franchise.” Constitution,
art. I, sec. 22. When the lawmakers enter the party
caucus, the party convention, the party committee, and
the primary to make regulations, they must act within
the limits of the foregoing provision. The elective fran-
chise may be invaded by such regulations, when they. pre-
scribe the forms of the official ballots to be used at the
general election and establish the methods of making
nominations. These forms and methods may be as effect-
ive to deprive the voter of his rights as direct legisla-
tion relating to the November election. Chief Justice
HoLcoMB, in discussing a primary law, said: “Tt is a
part of the election machinery by which is determined
who shall be permitted to have their names appear on the
official election ballot as candidates for public office. To
say that the voters are free to exercise the elective fran-
chise at a general election for nominees, in the choice of
which unwarranted restrictions and hindrances are inter-
posed, would be a hollow mockery. The right to freely
choose candidates for public offices is as valuable as the
right to vote for them after they are chosen. Both these
rights are safeguarded by the constitutional guaranty of
freedom in the exercise of the elective franchise.” State
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v. Drexel, 74 Neb. 776. In the case cited Chief Justice
HorcoMB adopted the following language of Professor
Wigmore: “Nominations for public office may be con-
sidered in two aspects. Flirst, it involves the right of
every eligible person to be voted for by any elector who
desires to do so; secondly, it involves the right of each
elector to exercise choice among all who are eligible. The
two rights may be protected by the same legislation, but
it is important to remember that there is involved not
merely the right of an individual to be a candidate, but
the right of every other person to select him for the office;
practically the feasibility of independent political move-
ments depends upon the second right.” 23 American Law
Review, 730. State v. Drexel, 74 Neb. 776, was cited with
approval by the supreme court of Illinois in People v.
Board of Election Commissioners, 221 Ill. 9, where the
following . language was used by that court: “When
statutes are enacted which regulate the form of the bal-
lot to be used, what shall appear upon the ballot, and how
the candidates whose names shall so appear shall be
chosen, the provision of the bill of rights applies to the ,
new condition. The right to choose candidates for public
offices whose names will be placed on the official ballot
is as valuable as the right to vote for them after they are
chosen, and is of precisely the same nature. There is
scarcely a possibility that any person will or can be
elected to office under this system unless he shall be
chosen at a primary election, and this statute, which
provides the methods by which that shall be done and
prescribes and limits the rights of voters and of parties,
must be regarded as an integral part of the process of
choosing public officers, and as an election law.” The
supreme court of Illinois in a later case said: “The
power of the individual voter at the polls to cast his vote,
untrammeled,- for the candidate of his choice is no more
sacred than the right of the individual member of a politi-
cal party to express his choice for party candidates at a
primary eléction.” Rouse v. Thompson, 228 111. 522. In
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depriving electors of the right to participate in nominat-
ing for judicial and educational offices the candidates of
their choice, the nonpartisan judiciary act violates sec-
tion 22 of the bill of rights.

. The duty to uphold all valid legislation has led to an
earnest effort to find some substantial basis for sustain-
ing those provisions which are not directly inhibited by
the constitution. This cannot be done, however, if either
of the invalid provisions was an inducement to the pas-
sage of the bill. The void part of section 1 is repeated in
section 10 with the legislative announcement that it is
“declared to be the purpose of the people of Nebraska to
remove all of said offices entirely from the domain of
party politics.” The leading provision for carrying into
effect that purpose, the onedisclosed by the act itself, is
the void provision that candidates for those offices shall
not be ‘“nominated, indorsed, recommended, censured,
criticised or referred to by any political party, or any
political convention or primary, or at any primary elec-
tion.” It is true the legislature prescribed a form for a
nonpartisan ballot and prohibited party designation of
candidates thereon. This, however, did not prevent party
activity in the election of judicial and educational offi-
cers. The legislative intention being to remove such

* offices from the domain of party politics, and the leading

provision for carrying that purpose into effect being void,
the Dill necessarily shows on its face that the void part
was an inducement to the passage of the act.

Even if the unconstitutional provisions were not the
inducing cause of the legislation, the entire-act must fall,
unless the valid and invalid parts can be separated in
such a way as to leave an independent statute capable of
enforcement. The intention of the legislature must be
expressed by written language. In segregating void
provisions the language itself must be separated. “Where
a part of an act is unconstitutional,” wrote Chief Justice
HoLcoMB, “because contravening some provision of the
fundamental law, the language found in the favalid por-
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tion of the act can have no legal force or efficacy for any
purpose whatever.” State v. Insurance Co., 71 Neb. 335.
It is equally true that what remains must express the
legislative will, independently of the void part, since the
court has no power to legislate. These propositions are
elementary, and citation of precedents to support them
is unnecessary. For the purpose of applying the rules
stated, section 1 of the act is here reproduced: “Any
convention or primary meeting, as hereinafter defined,
held for the purpose of making nominations for public
offices, and also voters of the number hereinafter speci-
fied, may nominate candidates for public offices, to be
filled by election within the state; a convention or pri-
mary meeting within the meaning of this act is an organ-
ized assemblage of voters, representing a political party
which at the last election before the holding of such con-
ventions or primary meetings, polled at least one per
cent. of the entire vote in the state, county, or other sub-
division or district for which the nomination is made.
/ committee appointed by such convention or primary
meeting, may also make nominations for public offices,
and authorized to do so by resolution, duly passed by the
convention or meeting at which said committee was ap-
pointed. A state convention of any political party may
take action upon any constitutional amendment, which
is to be voted upon at the following election, and said
convention may declare for or against such amendment,
and such declaration shall be considered as a portion of
their ticket to be filed with the secretary of state and by
him certified to the various county clerks. DBut candi-
dates for the following offices, to wit, chief justice of the
supreme court, judge of the supreme court, judge of the
distriet court, county judge, regent of the state univer-
sity, superintendent of public instruction and county
superintendent of public instruction shall not be nom-
inated, indorsed, recommended, censured, criticised or re-
ferred to in any manner by any political party, or any
political convention or primary, or at any primary elec-
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tion; and no party name or designation shall be given
upon any ballot to any candidate, for any of said offices,
and hereafter all candidates for all of said offices shall be
nominated only by petition, and no candidate for any of
said offices shall appear on any party ticket.” TLaws
1909, ch. 53, sec. 1. In this section the void provision
already described limits the operation of what precedes
it. The first part of the section authorizes nominations
by conventions and primary meetings. This portion, with
the void part stricken out, would authorize partisan
nominations of candidates for judicial and educational
offices, which is exactly the opposite in that respect of
what the legislature intended. With the qualifying and
void part eliminated, therefore, the first part of the sec-
tion does not express the legislative will. These observa-
tions apply also to section 10, where the void provision in
the first section is repeated. .

Section 3 makes provision for nominating candidates
for judicial and educational offices by petition or cer-
tificate of nomination. This section contains the void
provision which deprives all electors in a county except
500 of the right to sign the nominating certificate of a
particular “candidate by petition.” The petition de-
scribed in section 3 is a substantive part of the legisla-
tion, and reference to it is repeatedly made throughout
the act. With the void provision stricken out, the peti-
tion mentioned by the legislature in other parts of the
“bill would not be the petition to which the legislature
referred. It is therefore clear that, with the unconstitu-
tional provisions eliminated, the remainder of the act
would not be what the lawmakers in fact enacted. There
is no lawful way to separate the valid and invalid portions
$0 as to leave an enforceable statute expressing the will
of the legislature. It follows that no part of the act can
be sustained.

The judgment of the district court is

AFFIRMED,
REEsE, C. J., absent and not sitting.
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DEAN, J., dissenting.

I am unable to concur in the opinion of the majority of
the court. From the arguments of counsel and the law
applying to the facts it does not clearly appear that the
act in question comes within the inhibitory provisions of
the fundamental law that have been invoked to destroy it.
The act is attacked solely on constitutional grounds, and
thus the recognized rules of this and other jurisdictions,
in cases involving constitutional construction, should be
applied to determine the right of the act to take a place
among the laws of the state.

Viewed from any point there is a delicacy surround-
ing the discussion of some features of the case that
would be gladly avoided, but due regard for the perform-
ance of a public duty otherwise directs. The legislature
has for many years been modifying the general election
laws in response to public demand. It gave us the Aus-
tralian ballot system, and events have proved its wisdom.
It gave us the state wide primary law, and, while it may
be defective in some respects, it is within the province of
the legislature to amend it. In any event, it is not likely
the people will surrender their power or that a return will
be had to the convention system of nominating candidates
for public office. The nonpartisan judiciary act, with but
7 negative votes in the senate and but 27 negative votes
in the house recorded against it, is but an expansion of
the general primary system. Its principle is not new to
the statute books of five states or more. It is not an un-
tried experiment.

In the preservation of the constitutional checks and
balances of our system of government is involved the
preservation of government itself. It is fundamental that
the legislative, executive and judicial departments should
each be free to perform their separate functions without
interference from either of the others. Applying this.
principle to a legislative act, the validity whereof is
attacked on the sole ground of being repugnant to the con-
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stitution, a decent respect for the legislative and execu-
tive departments which have respectively passed and ap-
proved it inculcates an abiding desire on the part of the
judiciary to refrain from disturbing it except for the
most weighty reasons. An act of the legislature is pre-
sumed to be constitutional. This presumption continues
until the contrary is affirmatively shown by the challeng-
ing party. The legislature is presumed to know, to in-
terpret, and to make effective by competent legislative
enactment the will of the people, and every act passed that
is conformable to the constitution has all the power of that
instrument behind it. All intendments of the law favor
these presumptions. The judiciary is not the master of
the constitution but merely its interpreter, and in the
exercise of this prerogative it is not the court’s duty to
declare an act unconstitutional unless it clearly and be-
yond question contravenes some provision of the funda-
mental law, and every reasonable doubt will be resolved
in favor of sustaining the act. By close adherence to this
long familiar rule may the judiciary preserve itself from
the imputation of even seeming to invade the legislative
realm. It may thus avoid “bench legislation,” an in-
sidious judicial offense, and one which may in ‘time, if
indulged, imperil the perpetuity of our institutions.
Cooley, Constitutional Limitations (7th ed.), p. 227;
Professor Wigmore, 23 Am. Law Review, 719; City of
Topeka v. Gillett, 32 Kan. 431; Ogden v. Saunders, 12
Wheat. (U. 8.) *213; Hoover v. Wood, 9 Ind. 286 ; Wel-
lington, Petitioner, 16 Pick. (Mass.) 87.

The majority opinion holds: “Political parties are the
great moving forces in the administration of ovublic
affairs.” That evil influences and impure motives should
creep into the management of political parties are circum-
stances that have been long recognized and are everywherc
deplored. But the act is not aimed at the destruction,
or even the impairment, of an exercise of the legiti-
mate functions of political parties. The relator’s argu-
ment on this point indicates he is seized with this fear,
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and in a manner his protest against the act is suggestive
of John’s protest at Runnymede. The nonpartisan act
leaves the solution of political questions to political par-
ties. It appears to be only a well-directed protest against
the domination of mnonpolitical departments of govern-
ment by partisan political influence. Justice, in the
proper application of its principles, -is no respecter of
party lines. No logical reason for the domination of our
school system by the spirit of partisanship can be ad-
vanced. There is sufficient latitude in public questions
and public problems, that are in their nature purely
political, to absorb the legitimate attention of those whose
guiding hands would direct the destinies of the political
parties and thus indirectly, but none the less potently,
the destiny of state and nation. In the departments sought
to be affected, the legislature has the right within the
bounds of the fundamental law to exert its power to the
end they may be effectively removed by legislative enact- ‘
ment from the domain of partisan politics.

Who will question the propriety of legislation to the
end the judiciary may avoid even the appearance of secur-
ing place and power at the hands of the cunning captains
of political patronage? He was a wise writer who said:
“A gift doth blind the eyes.” Is the gift less seductive,
and will it less effectually dull the eye of the magistrate
to the iniquities of the giver because it takes the form of
- preferment in office? No one will question the propriety
of giving added meaning to the vital truth expressed in
the motto of our state, “Equality before the law.” By
what means may this result be the better maintained?
Will it be by an immersion of the judiciary in the seething
pool of partisan politics, or will it be by its separation
from that stirring feature of political life in the manner
pointed out by the act in question? The legislature,
coming from the body of the people, and charged with
legislative responsibility, solved the problem in a manner
satisfying to itself by the passage of the nonpartisan judi-
ciary act. Who then is to pass upon the wisdom or the un-
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wisdom, the expediency or the inexpediency, that may be
involved in its declared purpose? Not the judiciary, for
it is not within its constitutional province, but the legis-
lature alone in the exercise of its power to amend and its
power to repeal. Will it be seriously urged that loyalty to
party or to party leadership, because of past achievement
or promise of future performance, or for any sane reason,
is always and everywhere and regardless of all else the
paramount duty of the citizen, whether in or out of office?
It is to be deplored that in some instances in public his-
tory, in the exuberance of an intense partisan spirit,
loyalty to party leadership seems at times almost to have
overcome loyalty to all else. Political parties will be
always with us. They are inseparable from our form of
government, but danger lies in the direction of the exercise
of a spirit of excessive and unreasoning loyalty to party
or to party leaders. See Messages of the Presidents
(Washington), p. 54; 1 Bryce, The American Common-
wealth, p. 104. _
The opinion holds in effect that because, under the pro-
visions of the act in question, only 500 petitioners in
Adams county, the home of relator, can take part in
nominating him, he might thereby be prevented from re-
" ceiving a nomination, and the electorate of his county,
which contains about 5,000 electors, would thus bhe de-
prived the opportunity of voting for him. The point does
not seem to be well taken. It does not appear reasonable
to believe the enforcement of this feature of the act would
be fraught with results so serious. There are eight coun-
ties contiguous to that of relator, having a population in
each that is not much, if any, less than that of Adams
county. Thus, in his own and in the eight neighboring
counties, with one additional, the names of the requisite
5000 signatures might be obtained by the relator, or by
any qualified candidate. In the state at large the entire
vote amounts to approximately 250,000. Two per cent. of
that number is the number of signatures required to place
the name of relator in nomination. The most populous
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county in the state has approximately 25,000 voters. Two
per cent. of that number is the maximum number of sig-
natures permitted by the act in any one county, so that
upon a percentage basis, while it is true no percentage is
named in the act, it is seen there is no distinction between
the different portions of the state and no distinction as
to the number of signatures required of candidates for
position in the same class. The act seems to impose no
unusual or unreasonable burden or restriction in the re-
quirement that the signatures of 5,000 electors shall be
obtained, with the limit of 500 in any one county. These
are mere details of the law, regulations that are within
the power of the legislature to prescribe. By the arrange-
ment of the ballot provision is made that the voter may
write in the names of such additional persons as may com-
mend themselves to his choice. Healey v. Wipf, 11T N. W.
(8. Dak.) 521; 23 Am. Law Review, 719; Paine, Elections,
sec. b,

The act is not obnoxious to the constitutional prohibi-
tion against class legislation because it includes all can-
didates for judicial position in courts of record, and all
candidates for executive school position. It adds no new
qualifications to the constitutional requirements respect-
ing the position sought by relator. State v. Hunter, 38
Kan. 578; State v. Township Committee, 50 N. J. Law,
496, 14 Atl. 387; City of Topeka v. Gillett, 32 Kan. 431;
State v. Berka, 20 Neb. 375; State v. Farmers & Merchants
Irrigation Co., 59 Neb. 1. The majority opinion cites
State v. Drexel, 74 Neb. 776. There a candidate for nom-
ination was required, by the act there in question, to pay
a sum equal to 1 per cent. of the salary of the desired
office, for the term, to entitle his name to appear on the
primary ballot. In brief, the act required him to purchase
the right to submit his name to the electorate as a party
candidate for nomination. The act was held to be clearly
repugnant to the constitution, but it does not clearly
appear that the rule there invoked applies to the facts in
the case at bar. Pcople v. Board of Election Commis-
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sioners, 221 I11. 9, and Rouse v. Thompson, 228 I1l. 522,
are cited in the majority opinion. The soundness of all
that is said in the cited portions of the cases may be con-
ceded. For the most part they appear to show a connec-
tion between the primary election and the general election.

The opinion discusses two features that were not
argued in the brief of relator.” Reference is had to the
feature limiting the number of signatures that may be
obtained in any one county to 500, and to that other fea-
‘ture which discusses freedom of speech and the right to
peaceably assemble. It is an established rule of this court
that assignments which are not argued in the briefs of the
party complaining are deemed to be waived and will re-
ceive no attention here. The reason for the rule and its
application is sound. It is fair to all litigants, avoids
surprise to counsel, and gives to each party an equal op-
portunity to be heard on contested matter. In Brown wv.
Dunn, 38 Neb. 52, the rule was applied by Racan, C.:
“We will not examine errors alleged in a petition in error
unless such errors are specifically pointed out and relied
upon in the briefs filed in the case, under the rules of this
court.” In support of his ruling he cites Pheniz Ins. Co.
v. Reams, 837 Neb. 423. To the same effect are the follow-
ing: Peaks v. Lord, 42 Neb. 15; Madsen v. State, 44 Neb.
631; Blodgett v. McMurtry, 54 Neb. 69; Scott v. Chope,
33 Neb. 41; Glaze v. Parccl, 40 Neb. 732; Gulick v. Webb,
41 Neb. 706; Erck v. Omaha Nat. Bank, 43 Neb. 613;
Johnson v. Gulick, 46 Neb. 817; Wood Mowing & Reaping
Machine Co. v. Gerhold, 47 Neb. 397; Mandell v. Weldin,
59 Neb. 699.

The majority opinion holds: “Where it appears on the
face of a legislative act that an inducement for its passage
was a void provision, the entire act falls,” and that,
“where valid and invalid parts of a legislative act are so
intermingled that they cannot be separated in such a
manner as to leave an enforceable statute expressing the
legislative will, no part of the enactment can be enforced.”
Even assuming that the portions of the act in question
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are invalid which are pointed out by the majority opinion,
yet it does not appear that they are so intermingled with
the valid portions that they cannot be separated so as to
leave an enforceable statute. The act in question would
still be enforceable by omitting from its first section the
following words: “Indorsed, recommended, censured,
criticised or referred to in any manner.” With these
words omitted, the first section would provide that candi-
dates for the judiciary and executive school offices “shall
not be nominated * * * by any political party, or any
political convention or primary, or at any primary elec-
tion.” Applying the same rule to the feature of section 3
of the act, which limits the number of signatures to 500
names in any one county, and with these words omitted,
“not more than five hundred of which shall be from one
county,” the section would then read: “The number of
signatures shall not be less than five thousand * * *
when the nomination is for chief justice or judge of the
supreme court.” The limitation of 500 signatures to any
one county is not essential to the practical operation of
the act. With this feature omitted, 5,000 voters from any
portion of the state would nominate, and thus the relator,
by his own showing, would not be deprived of any sub-
stantial right. The act would then merely change the
place of nomination from the floor of the party conven-
tion, or from the party primary, to the body of the people
without regard to party affiliation.

Has a politcal party an inherent right to nominate
party candidates for non-political offices? Are not all the
people greater than a mere party subdivision of the peo-
ple? Cooley, Constitutional Limitations (7th ed.), p. 247,
concerning a legislative act, says: “The constitutional
and unconstitutional provisions may even be contained in
the same section, and yet be perfectly distinct and separ-
able, so that the first may stand though the last fall.” In
support of this view the author cites many authorities.
The majority opinion contains a citation from State v,

5
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Insurance Co., T1 Neb. 335. Tairly construed it reaffirms
the rule laid down by Judge Cooley. Blair v. Ridgely, 41
Mo. 63: “Outside of society, and disconnected with political
society, no person has or can exercise the elective franchise
as a natural right, and he only receives it upon entering
into the social compact subject to such qualifications as
may be prescribed by the state or body politic.” People
v. Barber, 48 Hun (N. Y.) 198: “The elective franchise
is not a natural right of the citizen. It is a franchise de-
pendent upon law by which it must be conferred to per-
mit its exercise. Spencer v. Board of Registration, 1 Mc-
Arthur (D. C.) 169, 29 Am. Rep. 582.”

That part of the act which provides that candidates for
judicial and educational offices cannot be censured or
criticised is evidently intended to be merely advisory. It
will not be seriously urged that either judges or educa-
tional officers should be immune from deserved censure or
criticism by any person who has, or thinks he has, just
cause for complaint.

The inducement for the passage of the act is not ex-
pressed in its details, but is found in its broader lan-
guage, which is expressive of a laudable desire to separate
the judicial and the school system from partisan political
control by nonpartisan nominations and nonpartisan elec-
tions. - _

In the belief that the judgment of the trial court should
be reversed, and the act in question sustained, this dissent
is submitted.

FiLep Auveust 28, 1909,

LerToxN, J., dissenting. A

While I agree with much that is said in the majority
opivion, I must dissent from the conclusion reached.
That opinion holds:

1. That the provision of the law under consideration
which declares that candidates for judicial and educa-
tional offices shall not be “nominated, indorsed, recom-
mended, censured, criticised or referred to in any man-
ner by any political party, or any political convention or
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primary, or at any primary election” is void as being in
violation of the provisions of the bill of rights protecting
liberty of speech and the right of free public assembly.
So far as the prohibition of free speech by citizens as-
sembled together in conventions is concerned, this pro-
vision of the act is clearly and manifestly void. Its en-
forcement in this respect would be an assault of the
gravest and most heinous character upon the liberty of the
citizen, and one that no free people would long endure. It
is opposed to that spirit of liberty which is our dearest
heritage, and which should be most jealously conserved
and strongly defended by legislature, courts and private
citizen alike. It cannot be defended as a valid exercise
of legislative power, and, indeed, counsel for respondent
laudably has made no attempt to do so. But, perhaps
recognizing its inability and the folly of attempting to
curb and limit free speech and free assemblage in a land
of liberty, the legislature wisely attached no penalty or
punitive sanction to a violation of its commands in these
respects. Since a disregard of this provision can meet
no punishment, all that part of the act may be treated as
surplusage. It may be considered as an indication of
what the legislature would have liked to do if it had the
power, or perhaps as advisory in its nature. But I can-
not go so far as the majority in holding this whole pro-
vision void. Not all of it is obnoxious to or inhibited by
any provision of the constitution. The regulation of
primary elections is concededly within the province of
the legislature, and that portion of this provision which
prohibits the nomination of such candidates at any pri-
mary election is not in violation of any constitutional
provision and is a proper regulation. The legislature
may, as it did for many years before the passage of the
Australian ballot law, leave the whole matter of the
nomination of candidates and the preparation of ballots
to be used at the general election to individual or party
care; the only regulation at that time being that the elec-
tor shonld deliver in full view of the people assembled at
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the polls a piece of paper with the name of the person
voted for written or printed thereon and a pertinent de-
scription of the office (Gen. St. 1873, ch. 20, sec. 30) ; or it
may take into its hands the entire control and direction
of the nomination of candidates and the preparation and
furnishing of official ballots. Its action in regard to
these matters, where no constitutional right is assailed, is
conclusive alike upon the courts and upon the citizen.
In this state the printing and furnishing of official
ballots has for years been assumed by the state. No other
ballots than those furnished by public authority can be
used. The manner in which the names of candidates shall
appear upon such official ballot, whether with or without
party designation, is a matter entirely within the control
and discretion of the legislature, provided only that in
this respect no discrimination or partiality is shown which
will defeat the constitutional requirements providing for
“a free ballot and a fair count.” Political parties may or
may not be recognized by the legislature in regulating the
form of ballots, and there is no constitutional requirement
which compels their notice. The legislature has the op-
tion whether or not the ballots shall be “official” and
printed at public expense, and whether party designations
shall appear thereon, and it has the power to decide
whether the names of candidates printed upon the “official
ballots” shall be ascertained by petition, by convention,
by primary election, or by any other manner which ac;
complishes the end sought, a reasonable limitation of the
number of names necessary to print in order to afford
every elector a fair opportunity to express his prefer-
ence. While at the general election the elector may vote
for whom he pleases by writing any name upon the ballot,
it is manifestly impossible for the state to print in ad-
vance the name of every possible candidate, and the ex-
ercise of some method of selection is necessary to avoid
needless expense and an unwieldy and cumbersome bal-
lot. The state, too, has the right reasonably to classify
offices, and to provide that candidates for certain offices
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.Nall be selected by primary election and for others by
petition. This state having heretofore adopted the pri-
mary system of nominations as to certain offices, it has
the power to prohibit nominations at a primary election
for such offices as to which it is provided nomination shall
be by petition. In my judgment the prohibition of the
nomination of candidates for judicial and educational
offices at primary elections is a valid exercise of legisla-
tive power, but the, prohibition of free speech and free as-
semblage contained in the act is not and ought not to be
of more practical or legal effect than “sounding brass or a
tinkling cymbal” or “the crackling of thorns under a pot.”

2. Coming now to the provision limiting signatures to
petitions for candidates for the office of supreme judge
to not more than 500 in any one county: In its practical
operation I seriously doubt whether this would hinder or
obstruct any voter in the exercise of the elective fran-
chise. Every one who has observed the degree of care
and discrimination, or rather lack of these qualities,
which the average man ordinarily employs before he
affixes his name to petitions must come to the conclusion
that, after obtaining 500 signers in a few counties in
the more densely populated portion of the state, there
would be little or no difficulty in filling the quota from
the 80 or more counties left to canvass. But, however
this may be, the possibility exists that the reputation
of a candidate entirely fitted and qualified for, and who
might adorn, the position may be so purely local that,
unless the voters of his own immediate locality furnish
the 5,000 names necessary under the law, thousands of
voters in that locality would be placed at a serious dis-
advantage, as compared with voters in other parts of the
state, by being compelled to write the name of their choice
upon the official ballot, instead of its being printed
thereon. The contingency is in my opinion remote, but
it may happen. The unexpected often happens. It is the
duty of the courts to preserve and uphold every constitu-
tional safeguard thrown around the exercise of the elect-
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ive franchise, and since the view taken by the majority
is in the direction of promoting and preserving wider
freedom of choice, and removes a hindrance or obstruc-
tion to the right of selection, I concur in the holding that
this ‘provision is discriminatory and void. But the limi-
tation as to 500 signatures only applies to judges of the
Supreme court. No such provision is made as to other
candidates, and this single provision certainly was not
the inducement for the passage of the act. As to all other
officers the majority opinion condemns the act upon one
ground alone, that of the empty and forceless inhibition
of free speech. I am firmly convinced that this alone is
mere redundant matter, and is not of sufficient import-
ance to justify setting the law aside.

This brings me to the question of what effect on the
whole law is had by excising both of these provisions. It
is a fundamental and elementary proposition that under
our system of government what laws shall be passed, what
political or governmental policy pursued, or what eco-
nomic theory adopted in the affairs of government are
matters with which the legislature is alone concerned,
and for which it is alone responsible to the people of the
state. It may be as well to say in this connection that
whether the act was passed by a bare majority or whether
it was unanimously adopted, whether the policy is new
or whether ancient, whether its intent is wise or whether
unwise, whether passed from partisan motives or not, and
whether the result may prove to be good or evil are mat-
ters with which the court has no concern. Many laws, in
fact most of great importance, have a partisan origin, and
are obnoxious to- many persons; but with this we have
nothing to do.

Does the law, or do any of its provisions, violate the
constitution? This is the sole question. If any portion
of the act does so, is that portion such an essential and
necessary element that its elimination leaves a law in-
complete and fragmentary, and which does not accord
with the legislative purpose and intent, and which is in-
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capable of enforcement? It is the duty of the court to
construe and interpret acts passed by the legislature so
as to uphold them if their language reasonably admits of
such interpretation, and not to set them aside unless they
¢learly contravene the constitutional limitations upon
legislative power. All doubts must be resolved in favor
of the statute, and all presumptions are that the legisla-
ture passed a valid act and kept within its constitutional
powers. As a corollary, if a part of a statute fails as be-
ing obnoxious to the limitations of that instrument, if,
after the elimination of the objectionable part, enough of
the law remains so that the intention of the legislature
may be carried out, and the desired end and purpose of
the enactment accomplished, the act may stand. These
propositions are S0 elementary that citation of authori-
ties is needless; and, indeed, these are the canons recog-
nized in the majority opinion. I agree with the lan-
guage of Judge HOLCOMB, quoted in the majority opin-
ion, that “the language found in the invalid portion of
the act can have no legal force or efficacy for any pur-
pose whatever (State v. Insurance Co., 71 Neb. 333),” and
with the language of the majority opinion that “what re-
mains must express the legislative will, independently of
the void part, since the court has no power to legislate.”
Tested by this rule, does “what remains express the legis-
lative will?” I am convinced that there is no difficulty
with the law in this respect. After eliminating the pro-
hibition of free speech and the provision limiting the
number of signatures for the office of supreme judge, we
find an act which, in substance, provides that candidates
for judicial and educational offices shall be nominated by
petition, and not at primary elections, prescribing the
number of signatures to entitle the candidate to the print-
ing of his name upon the official ballot, and providing
that the names shall be printed thereon without party
designation. I see no obstacle to the carrying out of these
provisions.

I am of the opinion that since the entire control of the
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printing of the official ballot has been placed in the hands
of the public authorities, and since if any candidate
should “be nominated, indorsed, recommended, censured,
criticised, or referred to” by any political party or politi-
cal convention, this could have no possible effect upon the
printing of any name or party designation upon the offi-
cial ballot, the declared end and purpose of the act—to re-
move the election of candidates for such offices from the
domain of party politics—may be accomplished, so far as
it may be done among a free people. The legislature can-
not prevent free speech, but it can control and regulate
the official ballot and the manner of selection of names of
candidates to be printed thereon. It has the right to do
$0 in such a manner as to remove, as far as it may con-
sistent with constitutional rights, certain offices, or all
offices, if it chooses, “from the domain of partisan poli-
tics,” if in its judgment it believes it to be for the best
interests of the state. It cannot abolish parties, nor pre-
vent their formation, it cannot prevent the free and open
discussion of the qualifications and fitness for office of
candidates, either by newspapers, individuals or assein-
blages of citizens, whether in church, mass meeting or
political convention; but it has the undoubted right to
mitigate, if it can, any cvils that it believes to flow from
nominations by political parties, so long as it acts in such
a manner that there shall be no infringment upon the
requirement of the constitution (art. I, sec. 22) that “all
elections shall be free; and there shall be no hindrance
or impediment to the right of a qualified voter to exer-
cise the elective franchise.”

I believe that, with the excision of the immaterial and
unessential provisions mentioned, the law is still in ac-
cordance with the legislative purpose and intent, and
‘with the constitution of the state; that these portions may
be declared invalid, and the remainder of the statute up-
held as a valid exercise of legislative power. For these
reasons, I must dissent from the conclusion reached that
the law is altogether void.
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1. Constitutional Law: EXPRESS RATES: VALIDITY OF STATUTE: BURDEN

or Proor. Statutes fixing maximum rates which corporations,
joint-stock companies or persons whose property is devoted to
public use may charge and receive as compensation for their
gervices are presumed to be constitutional; and the burden of
proof is on one who challenges their validity to show by a
preponderance of the evidence that the legislation complained
of clearly contravenes some provision of the constitution.

: When an attempt is made to
strlke down a rate statute, it is incumbent on the attacking party
to make full, fair and complete disclosure of all of the revenue
derived from the business, and the disbursement of the same for
all purposes, including salaries paid to all of its officers, agents
and employees, so that it may be determined whether such
salaries and expenditures are necessary as well as reasonable in
amount.

: Before the courts are called upon
to adJudge an act of the legislature fixing maximum rates for
express companies unconstitutional on the ground that they are
unreasonable and confiscatory, they should be fully advised as to
what is done with the receipts and earnings of the company; for,
if so advised, it might clearly appear that a prudent and honest
management within the rates prescribed would secure to the
company a reasonable compensation for the use of its property
and for conducting its business.

¢ A court of equity ought not to interfere

* See State v. Pacific Express Co., 80 Neb. 823.
: (25)
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with and strike down an act of the legislature fixing maximum
express rates, before a fair trial has been made of continuing
the business thereunder, and ineadvance of any actual experience
of the practical result of such rates.

5. : : . Where it reasonably appears from a con-
sidera.tlon of all the evidence that the rates complained of are
not confiscatory, but afford the express company at least some
measure of profit for carrying on its business, the courts will not
interfere with the operation of the statute, but will require the
party complaining to apply for relief to the rate-making power
or the tribunal provided by the statute with power to increase
such rates, if they are alleged to be unreasonable.

6. : : . A rate statute will not be declared uncon-
stltutlonal on the ground that it provides drastic penalties for its
violation, unless it appears that the penalty clause was the induce-
ment for its passage, and, with that clause eliminated, the re-
mainder of the act is incomplete and incapable of enforcement.

ORIGINAL action by the state to enjoin defendant from
putting into effect charges or rates other than those es-
tablished by law. Judgment for state.

William T. Thompson, Attorney General, for plaintiff.
Charles J. Greene and Ralph W. Breckenridge, contra.

BARNES, J.

This is an action in equity by which the state of Ne-
braska, as plaintiff, has invoked the original jurisdiction
of this court to enjoin the defendant (the Adams Express
Company) from charging or receiving for services between
places in Nebraska any sum in excess of 75 per cent. of
certain charges exacted by defendant under its schedule
of rates in force on the 1st day of January, 1907. The
reduction of rates in question was sought to be accom-
plished by an act of the legislative assembly of that year
(laws 1907, ch. 91), which reads as follows:

“Section 1. All persons, associagions or corporations
engaged in the transportation of money or merchandise
for a money consideration in cars other than freight cars
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and on trains other than freight trains shall be deemed
an express company within the meaning of this act.

“Section 2. Within thirty days after the passage and
approval of this act, all express companies doing busi-
pess in this state shall file with the railway commission
a complete schedule of the rates and classifications
charged for the transportation of money or merchan-
dise within this state by such company, which was in
force on the first day of January, A. D. 1907.

“Section 3. Express companies may charge and re-
ceive for the transportation of merchandise within the
state of Nebraska any sum not exceeding seventy-five
per cent. of the rate as shown in the schedule provided
for in section 2 of this act until after the state railway
commission shall have provided a greater rate.

“Section 4. Provided that nothing in this act shall be
construed to change the prepaid rates on merchandise
weighing orie (1) pound or less, and provided further,
that no provision of this act shall reduce any special
contract rate in force for the transportation of cream,
milk or poultry or any charge to a sum less than fifteen
cents; and provided further, that nothing in this act
shall abridge the autbority of the railroad commission to
make a reduction in any rate provided for in this act.

“Section 5. If any express company should fail to
comply with the provisions and conditions of this act,
they shall be fined on conviction a sum not less than ten
dollars or more than one thousand for each offense.

“Section 6. The Nebraska state railroad commission,
and if there be no commission, then the governor with
the assistance of the attorney gemeral, are hereby em- °
powered to enforce the provisions of this act.”

The act above quoted was passed by the legislature in
the exercise of the power of the state to regulate
defendant as a common carrier of express matter or
articles of commerce between places in Nebraska.
Defendant. threatened to disobey the law, to prevent the
state from controlling its internal commerce on defend-
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ant’s lines of transportation between places in Nebraska,
and to charge and collect for intrastate services compen-
sation in excess of the maximum rates fixed by the legis-
lature. The attorney general thereupon commenced this
action and obtained a restraining order preventing the
defendant from carrying out its threat of disobedience.
Early in the history of the litigation defendant chal-
lenged the jurisdiction of the court, and filed a petition
and,bond for removal. The record was thereupon lodged
in the circuit court of the United States for the federal
district of Nebraska, where the defendant was unable to
sustain its contention, and the cause was remanded to
this court. On proper pleas, and after a full hearing, the
jurisdiction of the court and the right of the state to
maintain the action were sustained. State v. Adams Ex-
press Co., 80 Neb. 840; State v. Pacific Express Co., 80
Neb. 823. Having finally adjudicated those questions,
they will not again be referred to in this opinion.

After the settlement of the preliminary questions the
defendant filed its answer, alleging, among other things:
First, that a horizontal cut of 25 per cent. of its rates
was impractical and unreasonable; that the rates thus
fixed by the statute are confiscatory ; that the defendant
is thereby deprived of its right to a reasonable profit on
its business and its property investment, and therefore
the act is unconstitutional; second, that the penalties
provided by the act for a violation of its provisions are
S0 unreasonable, excessive and drastic as to prevent the
defendant from securing a judicial inquiry into the
validity of the statute without incurring a prohibitive
risk, and that they therefore constitute a violation of the
equality clause of the fourteenth amendment of the
federal constitution. The allegations of the answer
were controverted by a reply, and after the issues were
thus joined the Honorable John J. Sullivan was ap-
pointed as a referee to take and report the evidence, to-
gether with his conclusions of facts and law, to the
court, with all convenient speed. A large amount of
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testimony was taken, which is now before us, together
with the referee’s report. His findings of facts were
generally for the plaintiff, and his conclusions of law are
as follows: “My conclusions of law are: Iirst, that the
Sibley act (which is the statute in question), so far as it
affects the business of the Adams Express Company, i
not confiscatory; second, that judgment on the merlts
should be rendered in favor of the state und against the
defendant company.” To this report the defendant has
filed exceptions so voluminous that to quote them would
extend this opinion to an unreasonable length: but such
of them as are necessary to a correct disposition of the
case, together with the particular findings of fact to
which they refer, will be noticed, considered and decided
under proper subdivisions. The case has been argued
and submitted on its merits, and therefore, if the report
of the referee is sustained, judgment must be entered for
the state; while, on the other hand, if the exceptions are
allowed, we may make such disposition of the case as
we think the evidence requires.

Defendant first excepts to the report as a whole, and
particularly to the findings of fact contained therein,
“Because the same are not sustained by the evidence.”
The determination of the question thus raised requires a
careful examination of the testimony taken by the ref-
erce. In making the investigation we start with the
presumption that the statute in question is a valid and
constitutional exercise of legislative power. Reagan v.
Farmers Loan & Trust Co., 154 U. 8. 362, 395; Ex parte
Young, 209 U. S. 123. The concurring opinion of Field,
J., in Ruggles v. Illinois, 108 U. S. 526, 541; State v.
Fremont, B. & M. V. R. Co., 22 Neb. 313; Davis v. Stute,
51 Neb. 301. In the case last cited the rule is well stated
as follows: “Every legislative act comes before this court
surrounded with the presumption of constitutionality,
and this presumption continues until the act under review
clearly appears to contravene some provision of the con-
stitution.” This rule places the burden of proof on the
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defendant, and before we can strike down the statute it
must show by a preponderance of the evidence that the
rates fixed thereby are so low as to be clearly confisca-
tory. Chicago, M. & St. P. R. Co. v. Tompkins, 176 U, 8.
167; Ez parte Young, supra.

The facts of this case, which are not in dispute, are that
the defendant is a common carrier. It operates in 28
states and upon 34,862 miles of railroad and other lines
of transportation. It is not incorporated, hut is a joint-
stock company. It has a capital stock of $12,000,000,
divided into 120,000 shares, which are owned by 2,700
shareholders, whose identity is not disclosed. The ter-
ritory in which it operates is divided into three depart-
ments. The western department, which includes Ne-
braska, is operated over 18,652 miles of transportation
lines. The Nebraska mileage, all of which is upon the
Burlington lines, is 2,514 miles. The company has 272
offices in this state, and about 450 employees. The value
of the property employed in carrying on its entire busi-
ness is not disclosed, but the estimated value of the por-
tion devoted to the service in Nebraska is between $50,-
000 and $60,000. The gross revenues of the company
upon all of its lines for the year ending December 31,
1907, were $27,822,738.23. Its operating expenses for
the same period were $27,356,345.17, leaving a met profit
of $466,393, or 1.6 per cent. of the gross receipts.

Assuming the burden of proof above mentioned as to
the remaining facts, the-defendant produced as witness
Mr. Glenn, the auditor of the western department, and
Mr. Waters, the general auditor of the company, and, as
a summary of their evidence, has placed in the record its
exhibit 5. This, after having been revised by counsel to
correct errors, shows that the business of the company
in this state for the year ending December 31, 1907,
resulted in a net income of $12,689.94. Those witnesses
were afterwards recalled, and an attempt was made to
show by them that the terminal expenses properly charge-
able to Nebraska business would reduce the net earnings
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of the company for the year 1907 to approximately $8,-
216.03. The plaintiff, however, challenges the truth of
this evidence, and claims by its construction of exhibit
5 that the net earnings of the defendant in this state for
the year 1907 were in fact $14,336.29, or approximately
5 1-6 per cent. of its gross earnings. It will be observed
by an examination of the original exhibit 5 that the de-
fendant has built up an estimate of what it conjectures
would have been the result on the business of 1907 had
the statute in question then been in effect. By assuming
that there would have been no increase in the business,
that all of the general expenses and office salaries would
have remained exactly the same, defendant contends
that it would have lost $14,812.65 on the business of that
year. In this calculation, however, no account has been
taken of the money-order business, and it has been as-
sumed that only $15,000 of the total revenue would have
been unaffected by the rate reduction. It is further as-
sumed that the new rate would not have added anything
whatever to the gross revenue of the company. It is also
erroneously claimed that the expenses would not be re-
duced or affected by reason of the reduction in rates.
Again, it appears that the defendant made no deduction
from the expenses charged to the Nebraska business for
that portion of the general expense which it incurred in
conducting its through business, business which neither
originated nor terminated in Nebraska, and which is
called its overhead business. By these devices the de-
fendant has attempted to show that, if the statutory rates
were in force for the year 1908, it would lose on its Ne-
braska intrastate business $15,812.65.

It may be conceded that by loading the Nebraska in-
trastate business with a sufficient amount of so-called
terminal expenses, together with a proportionate amount
of the expenses of administration, it is possible to show
that the Nebraska business for 1907 was conducted at a
loss, which loss would be increased for thé year 1908;
but the evidence introduced for that purpose is not con-
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vincing. It must be borne in mind that prior to the
passage of the Sibley act the defendant had, with a free
hand, made its own rates and charges, and it is not to
be believed that it had voluntarily made a rate under
which it had been conducting its Nebraska business with-
out profit for more than a generation. The findings of
the referee that the defendant’s business in Nebraska for
the year 1907 was remunerative seels to be warranted
by the evidence, accords with sound reason, and is there-
fore sustained.

Coming now to a°‘consideration of defendant’s Ne-
braska intrastate business for the year 1908, we find that
the company has introduced in evidence a statement of
its transactions for the month of June of that year, which
it has used as a basis of its claim or contention that the
rates fixed by the statute are confiscatory. We are of
opinion, however, that this evidence does not furnish a
satisfactory test of the effect of the act, and is not
worthy of serious consideration. At the time defendant
closed its testimony and rested its case the statute had
been in force for at least 16 months, and the result of the
rates fixed thereby could have heen clearly and accurately
shown; yet the company declined to make such a show-
ing, and rested its case on conjecture, assumption and
insufficient comparison. We are therefore of opinion
that this showing does not meet the burden of proof
which the law places upon the defendant.

. On the other hand, the plaintiff has shown from the
monthly reports made by the defendant company to the
Nebraska state railway commission up to and including
the month of October of the year 1908 that the reduc-
tion complained of has resulted in a large increase of
defendant’s intrastate business without a corresponding
increase of expenses, and has produced a net income
amounting to more than 4 per cent. of its gross receipts,
exclusive of its money-order business. It also appears
that if that item is added to the ordinary earnings of the
company, and we agree with the referee that it should
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be so added, its profits will be increased to about 5.5 per
cent. Surely this is not confiscation, and the rate com-
plained of is at least to a considerable extent remunera-
tive.

It is claimed, however, that the referee has arrived at
the foregoing results by an improper method of appor-
tioning expenses to the intrastate business, and this
seems to be the main contention between the parties. It
appears that the referee has apportioned the expenses on
a revenue basis, while the defendant insists that the only
correct method of apportionment is the transaction or
package basis. The referee has found, from an estimate
for the year 1907, based on an actual count for the
months of March and September, that there were, for that
year, 1,698,752 handlings of domestic, and 1,003,648
handlings of interstate, transactions. In other words,
that the handlings of domestic transactions were 62.8 per
cent. of all of the handlings within the state. It is now
contended by the defendant that the item of terminal
cost ought to have been distributed according to the ratio
which the domestic handlings bear to the interstate hand-
lings. The referee has found, and this is not contested,
that these items aggregate $146,231.91, which, distrib-
‘uted on the basis proposed, would result in charging the
domestic business, which produced a revenue of $277,726.-
76, with $91,833.36, and the interstate business, which
produced a revenue of $655,027.52, with only $54,398.28.
This would make the terminal cost of the domestic busi-
ness 33 per cent. of the revenue derived from it, and the
terminal cost of the interstate business would be only
8.3 per cent. of the revenue received therefrom. As was
said by the referee: “An apportionment according to
this method shows that the defendant carried on its intra-
state business in 1907 at a loss of approximately $12,000.”
This, to say the least, is incredible. The fact, as we have
above stated, that the defendant, before the passage of
the act in question, had been unrestrained in fixing its
rates causes us to doubt the correctness of this method

6
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of apportionment; and, while we do not hold that a fair
distribution of expenses cannot be made on the package
basis, we are of opinion, for many reasons, that the ap-
portionment of expenses on a revenue basis affords the
easiest and most practicable solution of this difficult
question.

We also find from the evidence that the defendant has
in many ways pursued and offered sanction for this
method. Indeed, until this contention arose, it seems to
have considered its business throughout the whole coun-
try as an entirety, and to have deducted its expenses, and
calculated its profits, on the revenue basis. Again, it is a
well-known fact that the expense of a particular trans-
action may not be, and often is not, the same at the point
of shipment as at the point of destination. The amount
paid by defendant to its agents at its different points for
the same handling is not always the same. To illustrate,
suppose a shipment originates at an office where the pick-
up and delivery system is in operation, and terminates at
a point where that method is not pursued, but where the
consignee is required to visit the express office in order
to obtain the consignment. In such a case to double the
charge at either point would not produce the correct
amount of terminal expense. For further illustration,
suppose a package is shipped from an office where the
agent receives as his compensation a commission of, say,
10 per cent. of the amount charged for the shipment,
while the receiving office is in charge of an agent who
receives a salary. In such a case it would be impracticable
and incorrect to double the amount of the agent’s com-
mission at the shipping office to obtain the amount of
terminal expenses of that transaction. It further ap-
pears that the largest item, to wit, $66,493.07 commis-
sion paid to agents, has no relation at all to the number
of pieces handled, but is based entirely upon the revenue
derived from the business transacted at their offices. It
is also inferable from the evidence that agents’ salaries,
an item amounting to $8,582, are based to some extent
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upon revenue. So we do not see how, upon this record, it
can be held, as a matter of law, that terminal expenses
must be distributed upon the package basis, and not other-
wise. TFor the foregoing reasons, we are constrained to
sustain the finding of the referee which adopts the rev-
enue basis for a distribution of terminal charges.

In concluding the discussion of this question, it must
be borne in mind that, where an attempt is made to strike
down a rate statute, it is incumbent on the party com-
plaining to make full, fair and complete disclosure. Now,
while it appears from a careful reading of the evidence
that in many, and perhaps most, things the defendant
has made full and fair disclosure, still in some matters
it has failed to do so. We find that there is a large sum
charged to the intrastate business as expenses of admin-
istration. We are told that this includes the salaries of
the defendant’s general officers. It appears that the com-
pany has declined to state the salary of a single one of
such officers, and we are wholly without any knowledge
as to the amount, much less the reasonableness, of such
salaries. Under a showing of this kind the defendant
could, without danger of detection, or even adverse criti-
cism, load the Nebraska state business with an expense
which would render it so unremunerative as to require
us to strike down the act in question. Again, it appears
that the defendant is a joint-stock company, and it is
fair to presume, in the absence of disclosure and proof to
the contrary, that a majority of its stock is held and
owned by its officers and directors. In such a case sal-
aries could readily be made so exorbitant, unreasonable
and excessive that by charging to the intrastate business
a proportionate amount thereof that business would ap-
pear to be unremunerative.

Finally, the evidence shows that the amount paid to
the Burlington railroad for transportation for the year
1907 was $159,727.76, or 57.5 per cent. of the gross re-
ceipts from domestic business. This appears to be a
larger percentage than is paid to any other railroad for
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like services. It may be an entirely proper charge, or it
may be an unreasonable exaction, and there is no evi-
dence in the record tending to establish either proposition.
Counsel for the defendant assert that its contract with
the Burlington railroad was the result of competitive
bidding. This may be so, but it is not proved, and, if it
were proved, would not establish per se the reasonable-
ness of the charge. The public is entitled to have its com-
modities carried at fair rates, and cannot be subjected
to excessive charges by any arrangement between the
railroad and the express company. If a railroad farms
out the express business, it must be on terms that will
enable the express carrier to operate at a profit without
imposing excessive charges upon its patrons. Any con-
tract which will not permit this to be done, whether it be
the result of competitive bidding or not, is void, in so
far as it affects the rights of the public.

For the foregoing reasons, we are of opinion that the
defendant has failed to show by competent evidence a
fair and full disclosure that the rates in question are con-
fiscatory, and its exceptions upon this point are therefore
overruled.

Having sustained the report of the referee as to the
main facts of this controversy, we come now to the con-
sideration of his conclusions of law. It appears that a
like question was before the federal supreme court in
Willcow v. Consolidated Gas Co., 29 Sup. Ct. Rep. 192,
212 U. 8. 19, where it was held that a court of equity
ought not to interfere by injunction with state legisla-
tion fixing gas rates, before a fair trial has been made of
continuing the business under such rates; and the case
must be a clear one before the courts should be asked to
interfere by injunction with state legislation regulating
gas rates in advance of any actual experience of the prac-
tical results of such rates. That case is an instructive
one, and many of the questions involved in the case at
bar were there litigated and determined adversely to the
defendant’s contention herein. Similar questions werc
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also before that court in City of Knozuville v. Knozville
Water Co., 29 Sup. Ct. Rep. 148,212 U. 8. 1, and it was
there said: “The courts should not enjoin the enforce-
ment of a municipal ordinance fixing maximum water
rates on the ground that such ordinance is invalid under
U. 8. constitution, 14th amendment, as confiscatory, un-
less the confiscation is clearly apparent.” The case of
Chicago & G. T. R. Co. v. Wellman, 143 U. 8. 339, was
one to test the validity of an act of the legislature of the
state of Michigan, fixing a maximum rate of passenger
fare. It was contended in that case that the rate was
confiscatory. Mr, Justice Brewer delivered the opinion
of the court, from which we quote as follows: “Is the
validity of a law of this nature dependent upon the opin-
jon of two witnesses, however well qualified to testify?
Must court and jury accept their opinions as a finality?
Must it be declared, as matter of law, that a reduction of
rates necessarily diminishes income? May it not be pos-
sible—indeed, does not all experience suggest the proba-
bility—that a reduction of rates will increase the amount
of business, and, therefore, the earnings? At any rate,
must the court assume that it has no such effect, and,
" ignoring all other considerations, hold, as matter of law,
that a reduction of rates necessarily diminishes the earn-
ings? If the validity of such a law in its application to a
particular company depends upon a question of fact as
to its effect upon the earnings, may not the court properly
leave that question to the jury and decline to assume that
the effect is as claimed? There can be but one answer
to these questions. If the contention be that the legisla-
ture has no power in the matter, and that an act fixing
rates, however high they may be, is necessarily uncon-
stitutional, it is enough to refer to the long series of cases
in this court in which the contrary has been decided.”
Concluding the opinion, Judge Brewer said: “Surely, be-
fore the courts are called upon to adjudge an act of the
legislature fixing the maximum passenger rates for rail-
road companies to be unconstitutional, on the ground
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that its enforcement would prevent the stockholders from
receiving any dividends on their investments, or the
bondholders any interest on their loans, they should be
fully advised as to what is done with the receipts and
earnings of the company; for, if so advised, it might
clearly appear that a prudent and honest management
would, within the rates prescribed, secure to the bond-
holders their interest, and to the stockholders reasonable
dividends. While the protection of vested rights of prop-
erty is a supreme duty of the courts, it has not come to
this, that the legislative power rests subservient to the
discretion of any railroad corporation which may, by
exorbitant and unreasonable salaries, or in some other
improper way, transfer ity earnings into what it is
pleased to call ‘operating expenses.”” * * * The silence
of the record gives us no information, and we have no
knowledge outside thereof, and no suspicion of wrong.
Our suggestion is only to indicate how easily courts
may be misled into doing grievous wrong to the pub-
lic, and how careful they should be to not declare legis-
lative acts unconstitutional upon agreed and general
statements, and without the fullest disclosure of all ma-

terial facts.” :

In the case at bar counsel have devoted a considerable
part of their brief to a eulogy of the ability, probity and
integrity of their witnesses. By this opinion we do not
intend to in any manner reflect upon the character of the
officers of the express company, but confine ourselves to
the belief that full disclosure has not been made.

We think our decision herein should be ruled by the
principles announced in the foregoing cases, rather than
by the case of Cotting v. Kansas City Stock Yards Co.,
183 U. S. 79, which is cited and relied on by counsel for
the defendant. In that case the service was rendered by
the owners of property, in such a position that the public
had simply an interest in its use, while in the present case
the defendant has devoted its property to the.discharge
of a public service. It should also be remembered that
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the judiciary ought not to interfere with the collection of
rates established under legislative sanction, unless they
" are so plainly and palpably unreasonable as to make their
enforcement equivalent to the taking of property for
public use without such compensation as, under all the
circumstances, is just both to the owner and the public.
Judicial interference should never occur, unless the case
presents, clearly and beyond all doubt, such a flagrant
attack upon the rights of property, under the guise of
regulation, as to compel the court to say that the rates
prescribed will necessarily have the effect to deny just
compensation for private property taken for public use.
This state of affairs cannot be said to exist in the case
at bar, for it not only appears that the rates fixed by the
statute are not confiscatory, but afford defendant a much
greater percentage of income on its Nebraska intrastate
business than that which, by its own testimony, it claims
to receive upon its general business considered as an en-
tirety. For the foregoing reasons, the referee’s conclu-
sions of law upon this point are sustained.

Defendant further contends that the act in question is
unconstitutional because of the enormous fines which it
imposes for a failure to comply with its terms, and it is
thereby denied the equal protection of the law. [t is a
sufficient answer to this contention to say that the act
does not in any manner deny the defendant the right to
test its validity in the courts; and the reasonableness of
-the rates fixed thereby are now by this proceeding under
judicial inquiry. It also seems clear that the penalty
clause is not a necessary or inseparable part of the act,
without which it would not have been passed. In such a
case if, when the objectionable part of the statute is elim-
inated, the remainder is valid and capable of being en-
forced, the valid portion of the act will be upheld. Willcoz
v. Consolidated Gas Co., supra. This is a familiar prin-
ciple which has been often announced by this court, and
we do not hesitate to say that, in order to avoid striking
down the act in question, we would, if necessary, elimi-
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nate the penalty clause. Scott v. I'lowers, 61 Neb. 620;
State v. Stuht, 52 Neb. 209, and cases there cited.

It is also urged by counsel for the defendant that what
its property is worth for taxation, or what its business
produced for that purpose, must be considered or reck-
oned with when the inquiry is directed to the amount
upon which a legitimate return may be claimed. This
question was squarely presented and passed upon in the
case of Willcox v. Consolidated Gas Co., supra, where it
was said: “The assessed value for taxation of the fran-
chises of a gas company furnishes no criterion by which
‘to ascertain their value, when testing the reasonableness
of gas rates as fixed by statute, where the taxes are treated
by the company as part of its operating expenses, to be
paid out of its earnings before the net amount applicable
to dividends can be ascertained.” And further: “The
future assessment of the value of the franchises, it is pre-
sumed, will be much lessened if it is seen that the great
profits upon which that value was based are largely re-
duced by legislative action.”

Counsel for defendant complain of the failure of the
referee to incorporate in his report their theory of the
case, which they have designated the ultimate facts, and
by motion have asked us to require him to make it a part
of his findings. We are of opinion that this request
should be denied. The statement so entitled is not in
evidence. It is simply a summary of the conclusions of
counsel as to what the evidence shows, and is properly -
made a part of their brief. It was used by them as a part
of their oral argument; but, as its conclusions were re-
pudiated by the referee, he properly refused to make it a
part of his report.

Finally, upon a careful consideration of the whole case,
we are of opinion that defendant’s exceptions should be,
and they are, overruled; and the report of the referee is
sustained. This requires us to enter' judgment for the
plaintiff, and this we do without hesitation, because we
are convinced from the evidence that the rates complained
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of ave not clearly shown to be confiscatory, but are, to
some extent, at least remunerative. When this fact ap-
pears the courts should not interfere to strike down the -
statute, but should require the complainant, if the rates
are deemed to be too low, to resort to the rate-making
power, or the tribunal charged with rate regulation for
relief. The statute in question clearly provides that the
express companies, in case the rates fixed thereby are
found to be unreasonable, may apply to the Nebraska
state railway commission for relief, and that tribunal is
given full authority to increase such rates.

For the foregoing reasons, judgment will be rendered
for the state, and the temporary restraining order now in
force herein is made permanent; but our judgment must
be so construed as not to in any manner interfere with
the right of the defendant company to apply to the state
railway commission for a revision or an increase of rates,
if in any case it shall deem them unreasonable; and the
power of that tribunal to grant any and all proper relief
is not to be affected thereby.

JUDGMENT ACCORDINGLY.

REESE, C. J., and ROSE, J., not, sitting.
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STATE OF NEBRASKA V. WELLS-FARGO & COMPANY.*
STATE OF NEBRASKA V. PACIFIC EXPRESS COMPANY.*
STATE OF NEBRASKA V. UNITED STATES EXPRESS COMPANY.*
STATE OF NEBRASKA V. AMERICAN EXPRESS COMPANY.*

FILEp SEPTEMBER 25, 1909. Nos. 15,306, 15,307, 15,308, 15,309,

For a syllabus to each of the foregoing cases see State v. Adams Ea:
press Co., ante, p. 25.

ORIGINAL actions by the state to enjoin defendants from
putting into effect charges or rates other than those es-
tablished by law. Judgment for state in each case.

William T. Thompson, Attorney General, for plaintiffs.
Charles J. Greene and Ralph W. Breckenridge, contra.

Barngs, J,

The foregoing cases were all tried at the same time
and in the same manner as the case of State v. Adams
Egzpress Co., ante, p. 25. The issues in all of them were
practically alike, and the questions involved were the
same as those decided in that case. The findings of the
referee were substantially the same in all of the cases.

In State v. Wells-Fargo Co., the defendant claimed and
attempted to show by an estimate based on its business
for the months of August, September and October, 1907,
that it lost on its intrastate transactions in Nebraska for
those months $13.85, and that by applying the Sibley
rates to those months its loss for 1908 would be $112.64.
This estimate, however, does not take into consideration
the increase of business resulting from reduced rates, or
the receipts of the company from its sales of money or-
ders; which amounted to $153.70. This item the referee
finds should have been included in the estimate, and we
sustain his finding on this point. As stated in State v.

* *See State v. Pacific Express Co., 80 Neb. 823.
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Adams BExpress Co., the defendant’s evidence and the
estimate by which it attempted to show a loss in conduct-
ing its business are not convincing. On the other hand,
the referee has found from the reports made by the de-
fendant to the Nebraska state railway commission, which
are in evidence and embrace the actual operation of the
law in question, that the defendant’s business in 1908 was
conducted at a small profit, even if its expenses are ap-
portioned according to the methods adopted by its wit-
nesses. It appears, however, that by the method adopted
by the referee in apportioning such expenses the com-
pany made, during the year 1908, a net profit of 11 per
cent. on the gross income of its intrastate business. The
exceptions to the referce’s report are therefore overruled,
and his findings are in all things sustained.

In State v. Pacific Express Co. it appears from the
referee’s report that the evidence introduced by the de-
fendant fairly shows that its net profit on its Nebraska
intrastate business for the year ending June 30, 1907,
was 8.52 per cent. By an estimate of the effect of the
operation of the statute in question for the year 1908 upon
its intrastate business for the year 1907, and not includ-
ing its money-order business or allowing anything for an
increase of its business on account of the reduced rates,
the defendant has attempted to show that its business for
1908 was conducted at a loss. On the other hand, it ap-
pears by actual test for the months of April, June and
July, 1908, that defendant’s profit on its gross revenue
was 14.66 per cent., and whether the terminal cost be ap-
portioned in accordance with the claim of the estate, or
according to the method employed by the defendant, the
net profit of the company upon its gross intrastate re-
ceipts, exclusive of the money-order business, was be-
tween 9 per cent. and 10 per cent, and, including that
business, its net profit was between 10 per, cent. and 11
per cent. The referee’s findings in this case are therefore
sustained.

The report of the referee in State v. United States Exr-
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press Co. shows that the company claims to have lost,
in 1907, upon its Nebraska intrastate business $227.17, or
three-fourths of a cent upon each package carried, or
1.5 per cent. of its gross receipts; that by applying the
Sibley rates to its 1907 business the company estimates
that its loss under those rates for 1908 was approximately
$1,616.89, or 14 per cent. of its gross receipts. Neither .
defendant’s claim nor its estimate takes any account of
receipts from sales of money orders, or increased busi-
ness resulting from reduced rates. As opposed to this
estimate, and the evidence upon which it is based, the
state has shown that the Nebraska intrastate revenue of
the company was $8,790.75; that, deducting the expense
incurred in carrying on the business, its net profit was
$223.19. Adding to this the net profit on its money-order
- business, which was $458.91, the referee has found that
the total net profit for the period was $682.10, or about 7
per cent. of its gross receipts. We therefore sustain the
finding of the referee in this case.

In State v. American Express Co. it appears from the
report of the referee that the company claims that it lost
in 1907 upon its Nebraska intrastate business $146.56,
and by applying the Sibley rates to the business of that
year its loss for 1908 was practically $10,758.54, or 9.7
per cent. of its gross intrastate receipts. This estimate,
however, takes no account of increased business resulting
from reduced rates. By the process of figuring used by
the company, and taking its reports to the state railway
commission for the months of April to September, 1908,
inclusive, as an average six months, the referee has found
that the defendant actually received a total revenue for
its Nebraska intrastate husiness for the year 1908 amount-
ing to $157,263.78; that its total expense chargeable to
that business was $150,844.74, leaving a net income of
$6,419.04, which is 4.8 per cent. of the gross income de-
rived from that business. It thus appears that the find-
ing of the referee that the Sibley rates as applied to the
business of defendant are not confiscatory is correct.
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In none of the foregoing cases is the value of the prop-
erty devoted to the Nebraska intrastate business dis-
closed by the evidence, and, in the absence of any showing
to the contrary, we must presume that it is so small in
amount as not to affect the conclusions reached by the
referee. His findings are therefore sustained.

We are of opinion that the foregoing cases should be
ruled by State v. Adams Express Co., ante, p. 25, and
a like judgment will be entered in each of these cases for
the plaintiff. The restraining orders now in force are
made permanent; but our judgment herein shall not in
any manner affect the right of the defendants, or any of
them, to apply to the Nebraska state railway commission
for an increase of rates whenever it shall appear that
those fixed by the statute are confiscatory, or so unreason-
ably low as not to afford them a fair measure of profits;
and nothing herein contained shall abridge the right of
the railway commission to grant the proper relief in such

cases,
JUDGMENTS ACCORDINGLY.

REESE, C. J., and RoSE, J., not sitting.

CHARLES F. WESTLAKE, APPELLEE, V. HUGH MURPHY,
APPELLANT,

Frep SEpTEMBER 25, 1809. No. 15,756.

1. Master and Servant: LIABILITY OF MASTER. Workmen engaged in
the ordinary occupation of unloading a railroad car under the
direction of a common overseer, are fellow servants within the
rule announced in Chicago, B. & Q. R. Co. v. Kellogg, 54 Neb. 127;
and the master is not liable for an injury to one engaged in
such occupation caused by the negligence of a competent fellow
servant.

2.

: AssuMPTION oF RIsks. A servant assumes ordinary risks
and dangers of the employment upon which he enters, so far as
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they are known to him, and so far as they would have been
known to one of his age, experience and capacity by the use of
crdinary care; and he is bound to take notice of the ordinary
operation of the familiar laws of gravitation, and assumes the
risks necessarily incident thereto.

: DUTY oF MASTER. An air pump while being unloaded from a
railroad car, and which is to be set up for use in a plant to be
erected for the purpose of preparing material for street paving,
is not an appliance within the meaning of the rule which re-
quires the master to exercise reasonable care in furnishing his
servants with reasonably safe appliances with which to carry on
the master’s business.

APPEAL from the district court for Lancaster county :
LiNcoLN Frost, JUDGE. Reversed.

Strode & Strode, for appellant,
Tibbets & Anderson, contra.

BARNES, J.

Action to recover damages for personal injuries alleged
to have been sustained by reason of the negligence of the
defendant. Plaintiff had a verdict and judgment, and the
defendant has appealed.

The following facts may be considered established be-
yond dispute: The defendant was a contractor engaged in
the business of constructing brick, concrete and asphalt
pavements. In the year 1906 he had a contract with the
city of Lincoln to construct a large amount of pavement
on the streets of that city. DPlaintiff was employed by the
defendant as a common laborer, and at the time of the
injury complained of he, together with several other fel-
low laborers, was engaged in the work of unloading a
freight car which had been hauled from Omaha to the city
of Lincoln, and which contained a large number of barrels
of asphalt, cement, oil and certain pieces of machinery,
together with other things commonly used in the paving
business. Among the articles contained in the car was a
large iron pump weighing about 1,000 pounds. Plaintiff

‘as injured while assisting a fellow laborer in an attempt
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to change the position of the pump, which fell upon and
injured his leg. He alleged in his petition that the de-
fendant negligently failed to provide a safe place for his
servants to work; that the appliances furnished by the
defendant were defective; that at the time of the injury
the defendant’s foreman was negligently absent from the
car in which the work was being done. Defendant an-
swered, denying negligence of any kind on his part, and
alleging contributory negligence on the part of the plain-
tiff. The defendant ple: led as a further defense that at
the time of the injury the plaintiff and his fellow servants
were attempting to move the pump in question in direct
disobedience of the foreman’s orders, and, if there was any
negligence in the handling of the pump, it was the negli-
gence of the plaintiff himself or his fellow servants, for
which the defendant was not liable.

Defendant contends that the verdict is not sustained by
the evidence. In addition to the facts above stated, the
plaintiff testified that all of the persons who were working
with him at the time the accident occurred were fellow
laborers engaged in the same work, for a common purpose,
and under the instructions of the same master. There-
fore they were all within the rule which exempts the
master from liability for the negligence of competent fel-
low servants. There is no evidence in the record which
shows or tends to show that the defendant was negligent
in the employment of the plaintiff’s fellow servants, there-
fore their competency must be presumed. Plaintiff also
testified that, while the car which contained the pump in
question was being unloaded, their foreman, Atchison, was
supervising the work, and was dividing his time between
the car and the plant which was being installed near an-
other track about 150 feet from the car; that at the time
of the accident he was not present, and had been absent
from the car about an hour; that theretofore the foreman
had assisted in moving the pump from the top of the
barrels of asphalt to the floor of the car; that they were
unloading the north end of the car when a fellow workman

;"
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by the name of Lewis attempted to move the pump, and
asked him to steady it; that, while they were so engaged,
the pump fell over on hlS leg and inflicted the injury com-
plained of.

Plaintiff claims that the pump was placed in such a
position that it was necessary to move it before the barrels
of asphalt, which were in the north end of the car, could
be unloaded; and that this, together with the absence of
the foreman, constituted actionable negligence on the part
of the defendant On this point the testimony shows be-
yond question that after the pump was placed on the
floor, and the south end of the car was unloaded, the
Workmen had been engaged for at least an hour in un-
loading the barrels of asphalt from the north end of the
car; and plaintiff practically admits this, but insists that
there was not sufficient room to get the barrels between
the pump and the east side of the car. His witnesses,
however, do not sustain him on this point. Even his
principal witness, Stransky, says that they had been tak-
ing barrels from the north end of the car and rolling them
out of the east door for about an hour before the accident
occurred. On this point he testified as follows: “Q. And
you worked out there an hour and a half while they were
rolling barrels out of the north end of the car before Mr.
Westlake got hurt, didn’t you? A. Yes, sir.” Defendant’s
foreman and the other workmen testified that there was
plenty of room between the pump and the east side of the
car to roll the barrels out of the east door. So it may be
said that at most the moving of the pump was a matter of
convenience and not one of necessity. We are therefore
of opinion that there is nothing in the evidence which
takes this phase of the case out of the rule that the master
is not liable for the negligent acts of competent fellow
servants. Chicago, B. & Q. R. Co. v. Kellogg, 54 Neb. 127;
Swadley v. Missouri P. R. Co., 118 Mo. 268, 24 S. W. 140;
Wright v. New York C. R. Co 25 N. Y. 562; Adams .
Iron Cliffs Co., 78 Mich. 271; Justwe . Pennsylvtmm Co.
130 Ind. 321,
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Again, plaintiff by accepting employment with the de-
fendant assumed all the risks of injury caused by the neg-
ligence of competent fellow servants, by the dangers aris-
ing from the existing conditions, including machinery,
appliances, etc., which were kpown or apparent and
obvious to persons of his experience and understanding.
This rule is well settled both by the laws of England and
of this country. Evans Loundry Co. v. COrawford, 67 Neb.
153; Fremont Brewing Co. v. Hansen, 65 Neb, 456;
Haviland v. Kansas City, P. & G. R. Co., 172 Mo. 106;
Broderick v. St. Paul City R. Co., 74 Minn. 163; Wahl-
quist v. Maple Grove Coal & Mining Co., 116 Ia. 720; Mad
River & L. E. R. Co. v. Barber, 5 Ohio St. 541.

Plaintiff, however, insists that the defendant was guilty
of negligence, in that he failed to furnish him with safe
appliances and a reasonably safe place to work, and he
introduced some testimony tending to show that the pump
in question was insecurely fastened to the plank on which
it rested, and as a result slid off and injured him. The
pump while being moved was not an appliance furnished
by the defendant for use by the plaintiff or any of his
fellow servants within the rule which requires the master
to furnish his servants with reasonably safe tools and
appliances with which to perform their work. The pump
was not to be used by the plaintiff or his fellow servants
in the work in which they were then engaged. It, like the
Darrels of asphalt, and the other property and tools, was
to be unloaded from the car. When taken out of the car
and put in place for use, it would then become an appli-
ance, and, while being used, any defect therein which the
defendant by the exercise of reasonable care could have
discovered, and which the plaintiff by the exercise of such
care would not have discovered, might then be made the
basis of an action to recover on account of the failure of
the master to furnish reasonably safe appliances. To un-
load the pump was a part of the work of unloading the
car. The asphalt barrels and the pump were a part of the
materials to be unloaded. ‘ Neither of them were the tools,

7
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instruments or appliances to be used by the plaintiff or
his fellow servants in unloading the car. Therefore the
rule with respect to safe appliances has no application to
the facts of this case. It is true that the work of unload-
ing the pump because of its weight and condition was
more or less dangerous, but the plaintiff was charged with
the knowledge of that danger. He was a man 45 years
of age, and accustomed to that kind of work. He knew
the condition of the pump, was aware that it was top-
heavy, and liable to tip over and injure those engaged in
moving it. He had assisted in loading and unloading it
before, and was fully aware of all of the dangers incident
thereto. It was not necessary for the master to instruct
him as to that matter, and the law presumes that he knew
as much about the dangers incident to that part of his em-
ployment as did the master himself. The fact that the
negligent act of a fellow servant caused it to tip over and
injure the plaintiff did not render the defendant guilty of
actionable negligence.

Finally, it is claimed by the defendant that the plain-
tiff was injured while acting in direct disobedience to his
master’s orders, and therefore he cannot recover. This
point is the only one on which there is any material con-
flict in the evidence. Considering the condition of the
record, we think this question is not material, and there-
fore it will receive no further attention.

For the foregoing reasons, we find it impossible to sus-
tain the judgment of the trial court. It is with much re-
luctance that we have reached this conclusion, for it is
apparent that the plaintiff, by reason of the accident in
question, has sustained much suffering and considerable
damage; but, as the record now stands, we are unable to
afford him any relief. The judgment of the district court
is therefore reversed and the cause is remanded for fur-

ther proceedings.
REVERSED.

REESE, C. J., and FAWCETT, J., not sitting.
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ALBERT M. ENGLES, APPELLEE, V. HENRY MORGENSTERN,
APPELLANT,

FIiLED SEPTEMBER 25, 1909. No. 15,765.

1. Action: PracrIcE. “If a case ever arise in which an action for the
enforcement or protection of a right, or the redress or preven-
tion of a wrong, cannot be had under this code, the practice
heretofore in use may be adopted so far as may be necessary to
prevent a failure of justice.” Code, sec. 901.

2. Justice of the Peace: REviEw. The right to review final orders of
justices of the peace and other inferior tribunals still exists, not-
withstanding the repeal of section 584 of the code.

3. Contract: VarLmity. Contract set forth in opinion held not to be
void on its face as against public policy or as in violation of sec-
tion 1, ch. 91, Comp. St. 1901.

AprreEAL from the district court for Nemaha county:
JOHN IB. RAPER, JUDGE. Affirmed.

E. B. Quackenbush, for appellant,
H. A. Lambert and C. O. French, contra.

LerToN, J.

This action was brought in justice court for the rent of
certain premises which had been used for a lumber yard.
The defendant answered, admitting the allegations of the
bill of particulars, but as a counterclaim set forth, in sub-
stance: That at the time of renting the premises he pur-
chased from the plaintiff the business and stock of lumber
in the yard; that the lease was for a term of five years,
with an option for an additional five years, and that at
the time of making the lease the defendant entered into
the following agreement: “I, Henry Morgenstern, of
Auburn, Nebraska, for and in consideration of the pur-
chase of my stock of lumber and coal situated in Auburn,
together with the good will of said business, do hereby
agree with said A. M. Engles, that he the said Henry
Morgenstern is not to again embark or engage, either
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directly or indirectly, in the lumber and coal business in
the city of Auburn, Nebraska, or in the vicinity thereof,
while the said A. M. Engles or T. W. Engles is in said
business in the city of Auburn, Nebraska. Provided, how-
ever, that if the said A. M. Engles should discontinue the
lease of the Morgenstern lumber yard in Auburn, Ne-
braska, at the expiration of five years, then this contract
is to be void, and the said Morgenstern shall have the
right to reenter said business in Auburn, Nebraska.
Witness my hand this 11th day of October, 1900.
(Signed.) H. Morgenstern. Witness: .’ That the
agreement was broken by the plaintiff to the defendant’s
damage, concluding with a prayer for damages. The
justice refused to admit this contract in evidence, dis-
missed the defendant’s cross-bill of particulars, and ren-
dered judgment for the plaintiff,

Defendant filed a petition in error, with a transcript of
the proceedings before the justice of the peace, in the dis-
trict court for the purpose -of reviewing the justice’s rul-
ings upon the rejection of the contract. The plaintiff filed
objections to the jurisdiction of the district court on the
ground that there is now no authority of law for error
proceedings from justice court to the district court. These
objections were overruled, and a learing had upon the
petition in error. The court held that the justice erred
in holding the contract void, and reversed the case, but
retained it in the district court for trial as the statute
provides. From this order the plaintiff has appealed.

1. The basis of plaintiff’s contention as to lack of juris-
diction is that the legislature of 1905 repealed section 584
of the code (laws 1905, ch. 174), and thereby abolished
the right of review of the judgments of justices of the
peace by error proceedings. The argument is that the
right given by section 580 to review judgments rendere
or final orders made by a justice of the peace and other
inferior tribunals is effective by the allowance of appeals.,
and that, there being now no code provisions governing
the manner of prosecuting error from a justice court, the
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manner of review must be by appeal alone, and the dis-
trict court can have no jurisdiction of any proceedings in
error. From an examination of all the sections of the
code bearing upon the review by proceedings in error of
final orders made by justices and other inferior tribunals,
we find that the repeal of section 584 is the only change
made by the legislature affecting such remedy. This sec-
tion covered the proceedings both in the district and
supreme courts, and provided for the filing of a petition
in error. When in 1905 the change was made by which
all civil cases brought for review to the supreme court
must thereafter be brought in the form of appeals, and the
formal “petition in error” was abolished in that court, the
legislature evidently overlooked the fact that in this sec-
tion was also embraced the manner of procedure appli-
cable to proceedings in error brought to the district court.
That this was an oversight is clear, for in no other respect
was the right of review by error interfered with. See
sections 599, 600 and 601 of the code. Indeed, it is a mat-
ter of legislative history that at its next session an act
was passed to remedy the defect, but was vetoed by the
governor during the closing rush. The right of review
upon error exists now as it always has in this state since
the adoption of the code, although the special form of pro-
cedure provided by section 584 has been abrogated.
Under our constitution the right to be heard in the
court of last resort cannot be denied by the legislature.
We have heretofore held that the right of appeal is a
statutory right, which may be given or withheld as the
legislature may deem best, provided always that in some
other manner the recourse to a higher court is left. In
Moise v. Powell, 40 Neb, 671, it is pointed out by Com-
missioner IRVINE that, while the statute provides that
there shall be no appeals from justice court “in jury trials,
where neither party claims in this bill of particulars a
sum exceeding $20,” the provision of section 24 of the
bill of rights that “the right to be heard in all civil cases
in the court of last resort, by appeal, error, or otherwise,
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shall not be denied,” permits a resort to this coart by
error proceedings, and that the statute forbidding appeals
in such cases is, therefore, not in violation of the con-
stitution.

Section 901 of the code is, in part, as follows: “If a
case ever arise in which an action for the enforcement or
protection of a right, or the redress or prevention of a
wrong, cannot be had under this code, the practice here-
tofore in use may be adopted so far as may be necessary to
prevent a failure of justice.” As we have seen, the right
of review upon error exists. If, as the plaintiff contends,
this right cannot be enforced under the code, we are of
opinion that ‘“the practice heretofore¢ in use may be
adopted so far as may be necessary to prevent a failure
of justice.” While the writ of certiorari has been abol-
ished by the code, it would seem that the proceedings
calling the attention of the reviewing court to errors
alleged to have been committed by an inferior court have
necessarily followed along the lines of the old application
for the writ; in other words, the specific errors which are
complained of have been presented to the reviewing court
for its consideration by means of formal allegations set
forth in an application or petition. 6 Cyc. 781, 783, 784.
Under the code this has been done by a “petition in
error.” . In the present case an exception was taken to
the ruling of the justice of the peace upon the exclusion of
the contract, the ruling and exception entered upon the
docket, and a petition in error setting forth the error com-
plained of was filed in the district court. This, we think,
was sufficient to give the district court jurisdiction under
the liberal provisions of the code when viewed in connec-
tion with the constitutional right to review all cases in
this court. :

2. The next point made is that the contract is illegal
and void as being in restraint of trade, and in violation of-
section 1, ch. 91a, Comp. St. 1901, entitled “Trusts.” The
making of the contract is contended to be a violation of
section 1 of this act. The title of the act is “An act to de-
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fine trusts and conspiracies against trade and business,
declaring the same unlawful and void, and providing
means for the suppression of the same, and remedies for
persons injured thereby,” etc. Section 1 defines trusts,
and, in part, sets forth: “That a trust is a combination
of capital, skill or acts by * * * two or more persons,
or by two or more of them for either, any or all of the
following purposes: (1) To create or carry out restric-
tions in-trade. * * * (8) To prevent competition in
* » * gale or purchase of merchandise, produce or com-
modities, * * * (5) * * * with the intent to pre-
clude, or the tendency of which is to prevent or preclude,
a free and unrestricted competition among themselves or
others or the people generally in the production, sale,
traffic or transportation of any such article of merchan-
dise, product or commodity, or conducting a like busi-
ness.” We think it clear from an examination of the title
and the body of this act that it is directed against com-
binations and conspiracies to interfere with the ordinary
conduct of trade and business, and that it is no part of
its object to condemn or render illegal such contracts in
partial restraint of trade as have for many years been
held valid by the courts of England and America. The
law upon this subject has in recent years received con-
sideration at the hands of other courts, and we think it
unnecessary to examine and set forth the cases in their
choronological sequence or historical relations, but will
content ourselves with reference to a few cases in which
the subject has been dealt with and a like conclusion
reached. Downing v. Lewis, 56 Neb. 386; Hitchcock wv.
Anthony, 28 C. C. A. 80; Brett v. Ebel, 29 App. Div. (N.
'Y.) 256; Booth & Co. v. Dawis, 127. Fed. 875. This latter
case involved the consideration of a Michigan statute
substantially the same as the Nebraska law. It was held
that the law had no application to a similar contract. See,
also, Davis v. Booth & Co., 131 Fed. 31; Gates v. Hooper,
90 Tex. 563, 39 S. W. 1079.

It is urged that, in the absence of ‘allegation and proof
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of facts showing the reasonableness of the restraint im-
posed by such a contract, it is prima facie void, and we
are referred to the opinion in Roberts v. Lemont, 73 Neb.
365, as upholding this view, and as being in accordance
with the great weight of authority. We think the holding
in that case sound law, but it is contracts in restraint of
trade “without any limitation as to time and place” which
are so stigmatized, and not such as afford only a fair
protection to the interest of a purchaser and do not show
an injury to the public interest. Horner v, Graves, 7
Bing. (Eng.) *735. It is apparent from a consideration
of the contract in this case that the partial restraint of
trade was only collateral to the main contract, which
was that of the purchase of the business and stock of
lumber and coal, and the leasing of the real estate upon
which the business was conducted, and the duration of
the restraint is limited to the time during which A. M.
Engles or T. W. Engles is engaged in the Iumber and
coal business in the city of Auburn, with the proviso that,
if A. M. Engles discontinues the lease of the yard at the
expiration of five years, it shall then be void. We see
nothing unreasonable in this contract on its face, It is
possible that there may be some extrinsic circumstances
affecting the relations of T. W, Engles to the transaction
or to the business which may affect its validity, but, noth-
ing of this kind appearing upon its face, we think the
authorities cited are not applicable. Tt is said in the brief
that T. W. Engles is another independent lumber dealer
in Auburn, and it is strenuously insisted that, because the
contract contains his name as well as that of A. M.
Engles, the purchaser, it shows upon its face unreason-
able restrictions with reference to a person not a party
to the sale. There is nothing in the record to disclose thi:
fact, or to show whether it is material or relevant, and,
since the point we are now considering is whether or not
the district court was justified in holding that the justice
erred in excluding this contract as evidence, it is unnecex-
sary to consider whether or not the contract may upon i
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full consideration and disclosure of all the surrounding
circumstances be found by the court to be within the ban
of the statute. On this phase of the case we adopt the
words of the master of the rolls in Haynes v. Doman
(1899), 2 Ch. Div. (Eng.) 13: “The court ought not to hold
a just and honest agreement void, even when to enforce it
would be just, simply because the agreement is so unskill-
fully worded as apparently, or even really, to cover some
conceivable case not within the mischief sought to be-
guarded against. Public policy does not require so seri-
ous a consequence to be attached to a mere want of ac-
curacy in expression. To hold such an agreement wholly
illegal and void is to lose all sense of proportion, and is
not necessary for the protection either of the defendant or
of the public.” We think the contract should have been
admitted in evidence, being properly within the issues
raised by the defendant’s cross-bill of particulars in that
court.

Whatever the district court may in the light of all the
surrounding circumstances eventually hold the purpose
of the contract was, it was clearly right in finding that the
justice court erred in its exclusion, and in reversing the
judgment of that court and retaining the case for trial.
We find no error in the judgment, and it is therefore

AYFFIRMED.
REEsE, C. J., absent and not sitting.

WALTDO COOK V. STATE OF NEBRASKA.
FILEp SEPTEMBER 25, 1909. No. 16,153.

Rape: EvipENcE. In a prosecution for rape upon a child, the fact of
penetration may be proved by circumstantial evidence.

ERRroR to the district court for Douglas county: WILLIS
G. SEARS, JUDGE. Affirmed.
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John M. Macfarland, for plaintiff in error.

William T. Thompson, Attorney General, and George
W. Ayres, contra.

LEeTTON, J.

The plaintiff in error was convicted of rape upon the
person of one Hattie Rothholz, a child of between 8 and 9
years of age. The principal argument of plaintiff in error
is that the evidence does not sustain the verdict.

We think it unnecessary to set out the details further
than to observe that the only point upon which there was
no direct evidence was as to whether penetration had
taken place. The question then arises whether this fact
may be proved by indirect or circumstantial evidence, and,
if so, whether there is sufficient evidence of that nature to
support a conviction. In the first place, it may be well to
say that the slightest penetration is sufficient to consti-
tute this material element of the offense. In Regina v.
Jordan, 9 C. & P. (Eng.) 118, Williams, J., said: “I am
also of opinion, as matter of law, that it is not essential
that the hymen should be ruptured. * * * T also think
that it is impossible to lay down any express rule as to
what constitutes penetration. All I ecan say is that the
parts of the male must be inserted in those of the female,
but I cannot suggest any rule as to the extent.” In Regina
v. Lines, 1 C. & K. (Eng.) 393, Parke, B., said: “I shall
leave it to the jury to say, whether, at any time, any part
of the virile member of the prisoner was within the labia -
of the pudendum of the prosecutrix ; for if it ever was (no
matter how little), that will be sufficient to constitute a
penetration, and the jury ought to conviet the prisoner of
the complete offense.” In this country the rule is the same.,
1 Wharton, Criminal Law (10th ed.), sec. 555; Taylor v.
State, 111 Ind. 279. The slightest Penetration, then, being
sufficient, can this fact be proved by circumstantial evi-
dence? Of'this we have no doubt whatever. The fact of
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penetration, like any other fact, may be proved either by
direct or by circumstantial evidence. ZTaylor v. State,
supra; Bauer v. State, 25 Wis. 413, which is a case very
similar in some respects to this.

Is the evidence sufficient to sustain a verdict of guilty?
It is shown that the girls were in Cook’s room; that they
attracted the attention of Mrs. Graham at the time; that
Cook admitted their presence; and that he was seen by
Beulah Graham lying upon the person of the child. It is
further shown that he was then affected with the venereal
disease from which the child was soon afterward found to
be suffering. From these and other circumstances unneces-
sary to relate, we are of the opinion that the jury were
fully warranted in finding that penetration had taken
place, and that the defendant was guilty. The existence of
a venereal disease in the victim has always been regarded
as proper and material evidence where the alleged rav-
isher at the time of the assault was so infected. 8 YWhar-
ton and Stille, Medical Jurisprudence (5th ed.), sec. 181.
It is true that the presence of such a disease is not always
proof of sexual intercourse, since it may be communicated
in other ways, but, when taken in connection with all the
other facts testified to in this case, it is a circumstance
which strongly corroborates the story told by the wit-
nesses.

The exceptions to the instructions were made en masse,
aud, under the rule established by this court, if one of
them properly states the law, the others will not ordina-
rily be examined. Thompson v. State, 44 Neb. 366; Liniger
v. State, p. 98, post. However, we have considered them,
and find that some of those complained of have, heretofore,
been approved by this court, and that the others, while
the form of expression perhaps might be better, are not
€IToneous.

We find no reversible error in the record, and the judg-

ment of the district court is
AFFIRMED.
REESE, C. J., absent and not sitting.
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IN BE ESTATE OF JoHN MANNING.

THOMAS BONACUM, BISHOP, APPELLANT, V. JOHN
MANNING, JR., ET AL., APPELLEES.

Frep SepTEMBER 25, 1909. No. 15,497,

1. Wills: CoNSTRUCTION, A provision in the will of a testator who died
prior to the enactment of chapter 49, laws 1907 (Ann. St. 1907,
sec. 4901 ef seq.), that his widow should “have her dower right
in all property real and personal of which I die possessed,” con-
strued to mean that she had a right to the net income during
her natural life from one-third of his estate,

: Power oF SALE. If a reasonable construction of a
will clearly establishes that an executor is charged with the duty
of dividing the testator’s estate and to do so will necessitate a
sale of real property, a power is thereby given the executor to sell
and convey said realty. )

3. Executors and Administrators: Powrrs. In such a case, if the ex-
ecutor fails to qualify, or, after qualification, resigns his trust,
and the will does not indicate that the testator reposed a special
confidence in the executor, a power to sell and convey real estate
will pass to, and vest in, any qualified administrator with the
will annexed appointed by the court to administer said estate.

4. Homestead: ABANDONMENT: CONVEYANCE. “Neither the husbafld nor
the wife can abandon the family homestead and thereafter sell
and convey the same to another to the exclusion of the homestead
right of an insane spouse.” Weatherington v. Smith, 77 Neb. 369.

6. Executors and Administrators: ALLOWANCE To WIDow. “The widow
of a testator iz entitled, under subdivision 1, sec. 176, ch. 23,
Comp. St. 1905, to the chattels therein specified, and also to $200
in cash from her husband’s estate, and said property is not assets
in the hands of the executor.” In re Estate of Fletcher, 83 Neb.
156.

6. Wills: BELECTION. Prior to the enactment of chapter 49, laws 1907,
the widow of a testator did not have the right by electirg to take
under the law, and not under the will of her deceased spouse, to
inherit his personal property as though he had died intestate.

7. Executors and Administrators: ALLOWANCE To WInow. If the widow
during the time her deceased husband’s estate is in process of
administration is in the custody of the state in a hospital for the
insane, and maintained by it without cost to her or his estate,
it is within the discretion of the county court not to allow her
anything for support during that period.
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8. Insane Persons: GUARDIAN AD Lirem. It is the duty of a guardian
ad litem of an insane defendant to submit to the court for its
consideration every relevant fact involving the rights of his ward;
‘but, if the guardian errs, it is the duty of the court to protect
the rights of the incompetent, regardless of the conduct of the
guardian.

REHEARING of case reported in 83 Neb. 417. Judgment
of district court reversed.

Roor, J.

An opinion written by Judge FAWCELT in this case may
be found in 83 Neb. 417. Upon motion for a rehearing and
a diminution of the record it appears that the cause origi-
nated in the county court upon application for an order
distributing theé estate of the deceased, and that an appeal
was perfected to the district court from the order made in
response thereto. The cause comes here upon the appeal
of the bishop of Lincoln from the order of distribution
made by the district court.

1. The evidence establishes that about 1871, the tes-
tator, by the exercise of a homestead or pre-emption right,
acquired title to a quarter section of land within the pres-
ent boundaries of Furnas county, and thereafter resided
thereon with his wife as their home. In 1885 she was ad-
judged a proper person to receive treatment in a hospital
for the insane, and was incarcerated, and ever since has
remained in one of said institutions. Subsequently the
husband sold and conveyed the farm, and became the
owner of lots 9, 10, 11 and 12, in block 16, in the village
of Arapahoe, and until his death resided thereon as his
home, part of the time with a daughter and grandson.
Manning, the testator, owned no other real estate at the
time of his death, which occurred in June, 1902. In 1899
Manning made his last will and testament, containing the
following provisions:

«Item I. Whereas my beloved wife, Ellen Manning, is
at present time an inmate of the hospital for the insane
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at Hastings, Nebraska, and has been pronounced incur-
able by competent medical authority; now therefore
should it happen contrary to all expectation that the said
Ellen Manning, my beloved wife, would be restored to her
right reason, it is my will that she have her dower right
in all property, real and personal, of which I die pos-
sessed.

“Item II. I hereby constitute and appoint Andrew
Meyerle, of Gosper county, and state of Nebraska, the sole
executor of this my last will and testament. He shall pay
all my just debts, if I have any, as also the expenses of my
last sickness and of my funeral.

“Item III. It is my will that the afore-mentioned An:
drew Meyerle shall after my death take possession of all
- property of which I may die possessed real and personal
wherever found and that he divide the said property into
three equal parts. One part whereof I give and bequeath
to the Rt. Rev. Thomas Bonacum, Bishop of Lincoln, Ne-
braska, and to his successors in office in trust in order to
enable the said Rt. Rev. Thomas Bonacum and his succes-
sors in office to erect and maintain a Roman Catholic Or-
phanage at such a place in the state of Nebraska as the
said Rt. Rev. Thomas Bonacum or his successors in office
may determine.

. “In consideration of the bequest herein made to the Rt.
Rev. Thomas Bonacum and his successors in office and
acting on his suggestion it is my will that a mass of re-
quiem shall be said annually for all time for the repose of
my soul, and the soul of my beloved wife, Ellen Manning,
on the anniversary of our respective deaths, and acting
further on the suggestion of the aforesaid Rt. Rev. Thomas
Bonacum, Bishop of Lincoln, it is my wish that a me-
morial tablet be set or erected in the said orphanage to
commemorate my benefaction. And the remaining two
parts of my estate I give and bequeath to my children,
John Manning, Margaret Manning, Frederick Manning
and William Manning to be equally divided among them,
share and share alike,”
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After considerable litigation, the appointment of a spe
cial administrator, and several administrators with the
will annexed, the will was established and the estate
settled. In 1904, upon the application of an administrator
with the will annexed, a license was issued by the judge
of the district court, and said lots 10, 11 and 12 were sold
for $580. There was no necessity for said sale to secure
money to pay claims allowed against the estate or the
costs of administration. The will, however, plainly directs
the executor to divide all of the estate, real and personal,.
among five, and possibly six, devisees in such proportions
as to make it imperative that the lots be sold and their
proceeds divided, and therefore a license from the district
court was not necessary to vest the executor with a power
already created by the will. Chick v. Tves, 2 Neb. (Unof.)
879. There being nothing in the will to suggest a special
confidence in the executor, the power to sell and convey
vested in the successive administrators with the will an-
nexed. Schroeder v. Wilcoz, 39 Neb. 136. In the county
court the guardian ed litem for the insane widow pur-
ported to elect for his ward to reject the provisions of the
will, and that she take under the law.

9. We have not been favored with a brief by counsel
for the widow or children, but an oral argument in their
behalf was made at the bar. The will is reasonably plain.
Tt first provides that, should the widow regain her reason,
she should “have her dower right in all property real and
personal of which I die possessed.” While a dower estate in
personal property, money or choses in action is not recog-
nized by the law, it is easy to understand that the testator
desired his wife to have the use during her natural life of
one-third of his estate, provided she should become sane.
The intention of the testator being manifest, it is the duty
of the courts to carry that intention into effect notwith-
standing the improper use of techuical words. Until the
wife becomes sane or departs this life, one-third of the es-
tate in question, after the payment of claims, the widow’s
allowance and the costs of administration, should be held
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intact, in trust by some person, to the end that, should she
cease to be demented, she shall enjoy the net income from
said funds during her natural life. Two-thirds of said es-
tate should be divided as follows: One-third part thereof
to Right Reverend Thomas Bonacum, Bishop of Lincoln,
Nebraska, or to his successors in office, in trust for the
benefit of the orphanage referred to in the will, and two-
thirds thereof in equal shares among the four children
named in said will, or to the children by right of repre-
sentation of those devisees who may depart this life before
said division is made; the fund set apart for the widow
and all unpaid increment thereof upon her death to be
divided among the children and the bishop of Lincoln in
trust in the same proportions as the two-thirds of the es-
tate were distributed.

3. The learned trial judge found that the Arapahoe
lots constituted the testator’s homestead at the time of his
death. If this were true, the will would only act upon the
remainder, subject to the widow’s life estate in two of said
lots. Ann. St. 1907, sec. 6291. The license of the judge of
the district court would not authorize a sale of the home-
stead. Tindall v. Peterson, 71 Neb. 160. The persons
claiming title through John Manning to the Furnas county
farm, heretofore referred to, are not before us, and we do
not assume to say that they may not be in position to suc-
cessfully defend their title to that property. We must, how-
ever, determine the homestead feature of this case upon
the record before us, and hold, so far as the parties hereto
are concerned, that this feature of the instant case is ruled
by Weatherington v. Smith, 77 Neb. 369, wherein we held
that “neither the husband nor the wife can abandon the
family homestead and thereafter sell and convey the same
to another to the exclusion of the homestead right of an
_insane spouse.” If the homestead estate of an insane hus-
band cannot be deraigned by the sane wife’s abandonment
of it and her subsequent execution of a deed purporting
to convey it, for much stronger reasons the sole deed of
the husband, made before he had departed from the home,
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will not convey the homestead interest of the insane wife.
The court therefore should have ignored all claim of a
homestead interest, made on behalf of the widow, in the
village lots, which sold for less than $600.

4. The guardian ad litem assumed to elect for the
widow that she would take under the law, and not accord-
ing to the will; and, while there is no separate affirmative
entry of either court approving that election, the trend of
the orders made indicates an approval of the guardian’s
action. In this we think there was error prejudicial to
the property rights of the widow. The statute in force at
the time John Manning died gave a widow the right to
elect whether she would accept the provisions of her hus-
band’s will or recover dower in his lands, but did not vest
her with the right to ignore the will and inherit his per-
sonal property as though he had died intestate. In the in-
stant case the will preserved the widow’s dower estate in
the testator’s lands and devised her the use during her
natural life of one-third of his personal property, pro-
vided she recovered her reason. If she remained incompe-
tent, it would be of but little moment to her whether she
had the use of one-third part of the four lots, aggregating
but little over $500 in value, or the use of all of said real
estate. It was therefore to the widow’s interest to take
under the will, and not the law. It is the duty of a guard-
ian ad litem to submit to the court all relevant defenses or
legal claims his client may have, but courts will protect
the rights of incompetents before them whether the guard-
ian has proceeded wisely or not. Andrews, Adm’r, v. Hall,
15 Ala. 85; Stark v. Brown, 101 I11. 395. A due regard for
the widow’s rights impels us to ignore the attempted elec-
tion of the guardian ad litem. .

5. The court was right in assigning to the widow $200
out of the personal property of her husband. She should
also have been awarded the wearing apparel and orna-
ments of the deceased and.all of the household furniture.
None of said property is an asset in the hands of the exec-
utor, but is the absolute property of the widow. In re Es-

8
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tate of Fletcher, 83 Neh. 156. During the settlement of the
estate the widow was supported by the state without ex-
pense to the estate of either spouse, and thercfore the
court did not abuse its discretion in refusing to make an
allowance for her support.

The judgment of the district court is therefore reversed
and the cause remanded for further proceedings.

REVERSED.

WILLIAM H. LOOSING ET AL., APPELLANTS, V. FRED LOOSING
ET AL., APPELLEES,

FrLep SEPTEMBER 25, 1909. No. 15,576.

1. Wills: DevisEs: CONSTRUCTION. If an estate is devised to a person
generally or indefinitely with a power of disposition, it carries
the fee; but, if the testator gives the first taker an estate for life
only with a power to dispose of the remainder to definitely de-
scribed individuals, the express limitation for life will control the
operation of the power and prevent it from enlarging the life
estate to a fee.

2. Powers: IMPLIED GIFT. Where there is a power to appoint among
certain objects and no gift in default of appointment, the law
will imply a gift to the objects of the power.

: DiscrRETION oF DoNEE. Where the donee of ‘a power is given
discretion in making an appointment, that discretion will not be
controlled by the court provided a substantial gift is made to each
object of the power.

: Powkr or Courrs. Should the donee depart this life
without having exercised the power, the court cannot exercise the
discretion vested in the donee, but will divide the property equally
among the beneficiaries of the power.

: Power 1IN TrusT. Where a testator devises to his wife a
life estate in certain lands and lots with the power to “dispose”
of or “distribute” the remainder as she sees fit, and later in the
will there is a statement that the wife is to give two of their
children out of the said remainder so much thereof “as she sees
fit,” and it appears from the will and all of the circumstances
surrounding the deceased that it was his intention to devise all
of his estate and not to permit any part thereof to vest in strangers
to his blood, the widow takes a power in trust for the benefit of
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the children referred to, and is not at liberty to exercise that
power for the benefit of any one else.

6. Wills: DEvISEs: CONSTRUCTION. Subsequent provisions in a will will
not prevail to take from an estate in fee simple qualities that the
law regards as inseparable from it, such as the right to incumber
or convey. They are, however, operative to define the estate
given, and may act to demonstrate that what without them would
be a fee was intended to be a lesser estate; but, if a considera-
tion of the entire instrument convinces the judgment that the
estate first granted was intended to be a fee simple, then subse-
quent clauses restricting alienation and suggesting that the
fee should descend to the devisees’ children will not clog or denude
the fee theretofore granted.

7. Specific Performance: FAMILY SerTLEMENT. A decree for the spe-
cific performance of a contract is not a mattér of right, but rests
:n the sound discretion of a court, and, in such an action, where
it appears that the defendant is an aged and illiterate woman,
that the contract purports to distribute the estate of her late hus-
band in vioiation of the terms of his will, and that at the
time she signed the contract she aid not know her legal rights,
but was overreached by her children, the petition will be dis-
missed.

8. Equity: CANCELATION OF DFED. An undelivered deed signed by the
donee of a power who was ignorant of her rights and privileges
will be canceled in an equitable action involving a construction
of the will creating said power, and of the rights of all devisees
and legatees named therein.

APPEAL from the district court for Washington county:
ABRAHAM L. SuTToN, JUDGE. Judgment of district court
vacated and judgment entercd.

Clark O’Hanlon, W. 8. Cook, H. C. Brome and F. Dole-
zal, for appellants.

John J. Sullivan, John H. Grossman and Louis Light-
ner, contra.

Roor, J.

William Loosing was born in Germany, but had resided
in Washington county, Nebraska, 45 years next preceding
his death, which occurred in November, 1905, and will be
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referred to hereafter as the testator. Hannah Loosing, de-
fendant herein, is the testator’s widow. At the time of her
marriage she was the mother of an illegitimate infant son,
who thereafter resided with his mother and her husband
until 29 years of age, in 1890. Six adult children also sur-
~ vived the testator, William H., Lena Moravec, Caroline
Ruwe and Rosina Thompson, all of whom are married,
and are plaintiffs herein, Louise, unmarried, but the
mother of an illegitimate adult daughter, Ida, and Fred,
who is also unmarried, defendants herein. In 1894 the
- testator executed a will devising and bequeathing to his
wife all of his property. Possibly he made another will
subsequent thereto and prior to 1904. In the last named
year he made a will revoking all former wills by him
made, and disposed of his property after payment of his
debts as follows:

“(2) My will is that my beloved wife, Hannah Loosing,
shall have the use and disposition of all my personal prop-
erty, also the income as long as she lives off of the follow-
ing described land:

“One hundred sixty acres in Nance county, Nebraska,
all the land I own there. The east half of the northwest
quarter {E § NW 1) and the west half of the west half
of the northeast quarter (W 4§ W I NE 1) in section
twelve (12), township seventeen (17), range nine (9),
Washington county, Nebraska, and the north half of the
northwest quarter of section one (N 4 NW 1), town-
ship seventeen, excepting thirteen rods along the east
side of this (N 3 NW 1 1-17-9).

“Also the south half of the southwest quarter, and lot
numbered two, all in section thirty-six (36), excepting
thirteen rods along the east side of this (S 3 SW 1 and
lot 2) of said section thirty-six, township eighteen (18),
range nine (9), Washington county, Nebraska, also all
village lots as follows: Lots three and four in block 24,
and lots three and four in block thirty-one, village of Ar-
lington, Nebraska.

“I want my wife to dispose or distribute this property
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which T have not devised, as she sees fit, or deems best in
her judgment. i ) '

“(3) 1 bequeath to my son, William H. Loosing, the
east half of the northeast quarter, and the east half of the
west half of the northeast quarter (E 3 NE 1 and E }
W 4 NE 1), all in section twelve (12), township sev-
enteen, range nine, Washington county, Nebraska.

“(4) I bequeath to my son, Fred Loosing, the south-
west quarter of the southwest quarter section thirty-one,
township eighteen, range ten, the northwest quarter of the
northwest quarter of section six, township seventeen,
range ten, Washington county, Nebraska, and the north
half of the northeast quarter of section one, township sev-
enteen, range nine, and thirteen rods along the east side
of the north half of the northwest quarter of said section
one, township seventeen, range nine, and the south half of
the southeast quarter and all of that portion of lot two in
the north half of the southeast quarter, and thirteen
rods along the east side of the south half of the south-
west quarter, and thirteen rods along the east side of lot
two in the south half of the southwest quarter, all in sec-
tion thirty-six, township eighteen, range nine, Washing-
ton county, Nebraska. This my son Fred Loosing is to pay
to my daughter Caroline Ruwe, six thousand dollars to be
paid to her in four yearly payments of fifteen hundred
dollars each.

“(5) I bequeath to my daughter, Louise Loosing, the
home place where I now live, with the following described
lands: The east half of the northwest quarter, and the
west half of the west half of the northeast quarter, all in
section twelve, township seventeen, range nine, Washing-
ton county, Nebraska.

“This daughter is not to have possession of this prop-
erty until after the death of my wife. I want it distinctly
understood that the property I have herein bequeathed to
my two sons and one daughter that they shall not have
the right to dispose or mortgage same, but it shall be
handed down to their children.
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“The remaining children which I have not mentioned in
this will, I will leave it to my wife, to give them as she sees
fit out of the property I left for her to dispose of. T want
William H. Loosing and Louise Loosing to pay to my
daughter Caroline Ruwe one thousand dollars each as
soon as they get possession of the property.”

The widow and children for a time were opposed to the
1904 will and conferred with a view to defeating it. At
the same time the children were formulating a plan for
the division of their father’s estate regardless of the will,
and called to their assistance two neighbors, Geissleman
and Vogt, who seem to be honest, well-meaning farmer
folk. The will had been deposited with the county judge,
and he, in conformity with law, had given notice of a time
and place for hearing evidence as to its execution. The
estate is considerable, valued at about $100,000. William
H. Loosing, Mrs. Thompson and Mrs. Moravee, who was
then Mrs. Kruger, filed objections to the probate of the
will. On the 26th of I'ebruary, 1906, William, Louise and
Fred Loosing and James Thompson, husband of Rosina
Thompson, came to the widow’s home, some of them be-
fore noon and others thereafter, with Messrs. Vogt and
Geissleman. Mrs. Loosing in the meantime had consulted
with at least two attorneys, and had been advised by one
counselor that her interest under the will in certain real
estate was a fee, and by the other that she would receive
a life estate only therein. Mrs. Loosing cannot read Eng-
lish, speaks said language indifferently, and may be termed
an illiterate woman. The testimony concerning what was
said at the February, 1906, conference is conflicting. The
widow and Louise each testified that the other children
insisted that their mother should agree to a division of the
estate; that the will should not control, and told her that,
if she did not agree with them, they would be unkind to
her; that she would be sent to the asylum should she at-
tempt to testify in court; and that her character, the repu-
tation of her daughter Louise, and that of the family
would be ruined if the objections to the probate of the will
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proceeded to a hearing. About 6 o’clock in the evening the
children agreed among themselves, and their mother as-
sented to their arrangement. Mr. Schoettger, a banker
who speaks both German and English, was sent for, and
wrote out a contract, which was signed by the widow and
all of her children. The contract provided for an allow-
ance to the widow of $1 an acre a year for all of the real
estate owned by the deceased at the time of his death;
that she should have the personal property of the estate,
and the real estate was to be divided among the children
according to their views, and not in conformity with the
will. March 16, by agreement of all parties, the contract
was modified so that the widow would receive 25 cents an
acre more each year for the land. At the same time she
signed a deed purporting to convey to Mrs. Thompson and
Mrs. Moravec certain real estate subject to her life estate.
During the March conference it was arranged that the
will should be admitted to probate, and an action prose-
cuted in the district court to quiet each child’s title to the
real estate allotted him or her by the contract between
them. March 23, 1906, the will was admitted to probate,
and in May of the succeeding year this action for a spe-
cific performance of the contract was commenced. Ida
Loosing, the illegitimate daughter of Louise, was not a
party to the comtract, but is impleaded as defendant
herein. She asserts title to the land devised her mother,
subject to the latter’s life estate, and prays that her said
title be quieted and confirmed. The other defendants
charge fraud, coercion and duress, and that they signed
the contract under a misunderstanding of the legal effect
of the will. The widow prays that the aforesaid deed be
canceled, and all ask for equitable relief. The district
conrt found for defendants, dismissed the widow’s action
for a ecancelation of the deed to her dauglters, without
prejudice to another action, confirmed Ida Loosing in the
title claimed by her, and dismissed the petition. Plaintiffs
appeal.

1. A careful consideration of the evidence fails to con-
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vince us that the widow was coerced into signing the con-
tract, but we are satisfied that she did not appreciate her
rights. It is true she had taken counsel, but the advice
given would becloud rather than clarify the situation, and
there is not a shred of evidence to indicate that she was
advised of the nature of the power vested in her. At the
best, there was a great confusion of ideas as to the legal
effect of the will and the rights of the respective parties. -
It will be observed that the second paragraph of the will
gives the widow the use and disposition of all the testa-
tor’s personal property; “also the income as long as she
lives off of the following described Iand”’: One hundred
and sixty acres in Nance county and certain real estate in
Washington county, Nebraska. Subject to that life estate,
part of the land devised to the widow for life is devised
to the son Fred, part to Louise, and concerning the re-
mainder the testator says: “I want my wife to dispose or
distribute this property which I have not devised, as she
sees fit, or deems best in her judgment,” and in the fifth
paragraph of the will further states: “The remaining
children which I have not mentioned in this will. (Mrs.
Thompson and Mrs. Moravec), I will leave it to my wife,
to give them as she sees fit out of the property I left for
her to dispose of.”

Wahile cases are not lacking to sustain the proposition
that a power of sale added to a life estate in real property
vests the donee with an estate in fee simple, we think the
weight of authority is to the contrary. 1 Sugden, Pow-
ers, ch. 3; 4 Kent, Commentaries (Rev. ed.), pp. *319,
*536; Fairman v. Beal, 14 111, 244 ; Walker v. Pritchard,
121 Ill. 221; Ducker v. Burnham, 146 111. 9; Burleigh v.
Clough, 52 N. H. 267; Mansfield v. Shelion, 67 Conn. 390;
Little v. Gliles, 25 Neb. 318. The New York decisions are
controlled by statute, and are not, for that reason, author-
ity upon the gemeral proposition in other jurisdictions.
The testator did not specifically designate in his will the
methods to be pursued by his widow in executing the
power vested in her by him, and she therefore is at liberty
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to indulge her judgment or fancy by executing a deed or a
will. Proby v. Landor, 28 Beav. (Eng.) 504; Fairman v.
Beal, 14 1l1. 244 ; Christy v. Pulliom, 17 I11. 59; Burbank
v. Sweeney, 161 Mass. 490; Cueman v. Broadnaz, 37 N. J.
Law, 508.

2. A superficial examination of the will may suggest
that the precatory words referring to Mrs. Thompson and
Mrs. Moravec, being the children not named in the will,
did not clothe them with any rights because they are not
given a definite interest in any part of their father’s es-
tate, and the widow’s discretion in the disposition of the
aforesaid remainder seems absolute. It will be observed,
however, that the testator recites in his will that he is dis-
posing of all of his possessions of every kind and charac-
ter, and that he does not make a gift over to any one other
than his daughters Rosina and Lena in the event that the
widow fails to make an appointment under the will. We
must also consider that the testator and his wife’s ille-
gitimate son August parted in anger, and were never, S0
far as the record discloses, reconciled, and that August, in
1890, by threatening to sue his stepfather, collected from
him about $1,300 for services rendered. The record is bar-
ren of any evidence to furnish a reason for the father’s
discrimination against his daughters Lena and Rosina,
but, taking all of the facts into consideration, we feel jus-
tified in holding that the testator did not intend that any
of his estate should go to strangers to his blood; that the
power vested in the widow was created for the benefit of
Mrs. Thompson and Mrs. Moravee, but that the donee is
given a discretion in making the division between her
daughters. Should the widow fail to act, no court could
exercise the discretion lodged with her, and, in the event
of her demise and failure to make an appointment, the
daughters would take the real estate in equal shares.
Davy v. Hooper, 2 Vern. (Eng.) 665; Penny v. Turner, 10
Jur. pt. 1 (kng.) 768; Longmore v. broom, 7 Ves. Jr.
(Eng.) 124; Re White's Trust, Johns. Ch. (Eng.) 656;
Salusbury v. Denton, 3 Jur. (n. s.) pt. 1 (Eng.) 740;
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Reid v. Reid, 25 Beav. (Eng.) 469; Withers v. Yeadon, 1
Rich. Eq. (S. Car.) 324; ("ruse v. MeKee, 39 Tenn. 1, 73
Am. Dec. 186; Millikin v. Welliver, 87 Ohio St. 460,
Nmith v. Floyd, 140 N. Y. 337.

3. It is argued that the testator intended that William,
Fred and Louise should have a life estate only in the land
devised to them, and without the power to incumber or
alienate, remainder to the surviving children of each dev-
isee, and, failing such children, remainder to the surviving
heirs at law of the testator or their heirs by right of rep-
. resentation. The intent of a testator must control, and
will be ascertained from the language of the will aided
somewhat by a consideration of the facts and circum-
stances surrounding the testator as reflected from the evi-
dence, but that intent will not be inferred in flat contra-
diction to, and in violation of, well-estiblished rules of
law. We are committed to the principle that, if a testator
in his will devises an estate in fee simple, a subsequent
clause attempting to devise over any part of that estate
is void. Spencer v. Scowil, 70 Neb. 87. We are satisfied
with the principle stated in the cited case. The difficulty
arises in applying the rule to the facts in the particular
case. The rule does not of necessity apply merely for the
reason that the first clause considered by itself ‘might be
construed as conveying a fee simple. The later clause,
or clauses, may be read in connection with the first one
for the purpose of advising the court whether it actually
did transfer the fee, and if it does not in itself clearly and
unequivocally do so, and by a comparison thereof with the
remaining parts of the instrument the court is convinced
that the testator did not in fact intend to vest the greater
title in the first taker, the instrument will be construed
accordingly. In other words, quoting Mr. Justice Strong
in Sheets’ Estate, 52 Pa. St. 257: “Subsequent provisions
will not avail to take from an estate previously given qual-
ities that the law regards as inseparable from it, as, for
example, alienability ; but they are operative to define the
estate given, and to show that what without them might
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De a fee, was intended to be a lesser right.” Haldeman v.
Haldeman, 40 Pa. St. 29; Shalters v. Ladd. 141 Pa. St.
349 ; Taggart v. Murray, 53 N. Y. 233; katon v. Straw, 18
N. H. 320; 1 Jarman, Wills (6th ed.) *472. In Nebraska
words of inheritance in a deed or will are not essential to
transfer a fee simple title. The paragraphs of the will de-
vising real estate to William, Fred and Louise, if consid-
ered by themselves, vest the devisces with a title in fee
simple. When construed with the remainder of the will,
it is apparent that part of the real estate is subject to
the widow’s life estate. The subsequent clause, which
counsel claim explains and limits the force of the earlier
ones in the will, does not indicate a purpose on the part
of the testator to cut down the estate first granted, but
that the children of the first taker shall inherit from their
parents. If the testator intended that William, Fred and
Touise should only take a life estate, a remainder could
not descend or “be handed down” from them, and their
children could not receive an estate, except from the tes-
_tator and through his will, and he nowhere in that instru-
ment devises anything to the children of his children.
There is no residuary clause, and, if we construe the will
as vesting the children with a life estate only, the remain-
der will vest under the statute relating to the estates of
those dying intestate, and we do violence to the testator’s
introductory statement in his will that he is thereby dis-
posing of all his estate. That the testator desired William,
TFred and Louise to retain title to the farms devised to
them, and that they should permit their children, if any
they had, to succeed to that title, we do not question, but
he has nowhere provided that such title shall proceed from
himself. We conclude, therefore, from an examination of
the entire will, that the estates devised to William, Fred
and Louise were not cut down to a life estate by the sub-
sequent statement that the land should be handed down
to their children.

This being true, what force must be accorded the state-
ment that the devisees shall not mortgage or dispose of the
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land? In Weller ». Noffsinger, 57 Neb. 455, we held that a
condition providing that property devised to trustees for
Years should not be aliened or incumbered by the benefi-
ciary during that term was not invalid, and in Albin w.
Parmele, 70 Neb. 740, we upheld such a restraint imposed
upon a life estate. We, however, have never held, nor do
we believe it to be sound law, that a general restraint
against alienation may be successfully attached to an es-
tate in fee simple. Such a limitation is repugnant to the
estate conveyed, against public policy, and void. Spencer
v. Scovil, 70 Neb. 87; 4 Kent, Commentaries (Rev. ed.)
pp. *143, *144; 1 Washburn, Real Property (6th ed.), sec.
143 ; Turner v. Hallowell Savings Institution, 76 Me. 527;
Anderson v. Cary, 36 Ohio St. 506; Stansbury v. Hubner,
73 Md. 228; Kaufman v. Burgert, 195 Pa. St. 274, 78 Am.
St. Rep. 813. In the light of our decision the defendant
Ida Loosing takes nothing under the will, and the court
erred in decreeing to the contrary. The widow has not ap-
pealed from that part of the decree dismissing without
prejudice her complaint concerning the deed conveying
the remainder, heretofore referred to, to her daughters
Rosina and Lena. Plaintiffs, however, request a consider-
ation of all the issues raised by the respective pleadings;
all of the parties are before us, and we think their rights,
as far as may be, should be finally determined.

Plaintiffs also urge that family settlements should be
upheld, and the contract between the widow and children
of the deceased specifically enforced. While family settle-
ments are at times desirable, litigants claiming title
to an estate by virtue of such an agreement and against an
aged, infirm and illiterate widow bear the burden of prov-
ing that the defendant understood the contract, and was
not deceived by her active and aggressive children. In re
Estate of Panko, 83 Neb. 145. So far as the widow is con-
cerned, she may or may not receive as much under the
contract as under the will, but the contract deprives ler of
the control of part of the land devised to her by her hus-
band. Those responsible for the settlement were con-
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cerned principally in advancing their own interests. There
is evidence, which we do not care to specifically mention,
that satisfies us that the widow was overreached in the
transaction, and did not exercise a discretion in disposing
of the remainder of the real estate under the power in the
will. We are confident that she at no time knew or under-
stood her rights in the premises, but was, possibly inad-
vertently, misled by those upon whom she had a right to
lean for comfort and support. It is also doubtful whether
she ever delivered the deed to Mrs. Thompson and Mrs.
Moravee. The district court exercised a wise discretion in
refusing a specific performance of the contract. The
widow is advanced in years, and this litigation should end
so far as she is concerned. What has been said here is
without prejudice to the rights of the litigants should the
probate court vacate its order admitting the will to pro-
bate and that instrument eventually be held invalid.

The judgment of the district court, therefore, is set
aside, a decree will be entered in this court in conformity
with this opinion, and taxing all of the costs in the dis-
trict court and in this court to plaintiffs and Fred Loos-
ing.

JUDGMENT ACCORDINGLY.

Regsg, C. J., absent and not sitting.

FRANK GROSS ET AL., APPELLEES, V. STEPHEN H. JONES,
APPELLANT.

Frrep SepTeEMBER 25, 1909. No. 15,746,

1. Eminent Domain: FLowAGE oF LAND: ABANDONMENT OF RIGHT. A
petitioner in ad quod damnum proceedings who owns the land on
each side of a watercourse at the point where he proposes to con-
struct and maintain a dam does not by a judgment in his favor
and payment of the damages assessed acquire the right in per-
petuity to flow the lands of upper riparian owners, but secures a
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privilege which may be lost by abandonment or nonuser for an
unreasonable length of time.

2. Waters: FrLowaGE oF LAND: PRESCRIPTION. A miller may also by
uninterrupted, continuous and adverse possession and user obtain
said right of flowage.

3. Eminent Domain: FLOWAGE oF LAND: PRESCRIPTION. If the exercige
of that privilege is commenced by virtue of ad quod damnum pro-
ceedings, possession and use alone, no matter how long continued,
will not vest the miller with any title, privilege or right other
than those acquired in said proceedings.

! ABANDONMENT oF RIGHT. In a contest between upper
riparian owners and the proprietor of a mill site over the latter’s
right to reconstruct a dam that has been washed away, the ques-
tion of whether or not there has been a nonuser of a privilege
acquired by condemnation proceedings for such a length of time as
will amount to an abandonment of the right of flowage is one of
fact, to be determined in each particular case upon the evidence
before the court.

5. : : . In such an action the district court was
Justlﬁed in ﬁndmg that the owner of the mill site had abandoned
his right to flow the lands of the upper riparian owners for the
purpose of maintaining a public gristmill, where it appeared
from the evidence that the principal mill had been dismantled,
and, with its machinery, removed from the mill site ten years next
preceding the institution of the suit; that for eight of those years
an occasional grist of a few bushels of buckwheat, rye, corn or
oats had been ground in an ancient building on the premises;
that the public was not served by the operation of said mill,
which for months at a time was not used at all; that the owner of
the mill site maintained the mill pond principally to procure ice
therefrom; and that two years before the commencement of the
suit the dam was washed away, and no steps whatever had been
taken during that time to reconstruct it.

6. Injunction: CoNSTRUCTION oF DAM. It was error, however, for the
court to absolutely enjoin the owner of the mill site from con-
structing said dam, but the injunction should continue only until
by ad quod damnum proceedings and the payment of damages
assessed therein he had established his right to construct and
maintain the dam.

APrPEAL from the district court for Saunders county:
ARTHCUR J. EvAXS, JUDGE. Affirmed as modified.
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J. H. Barry, for appellant.
Simpson & Good, contra.

Roor, J.

In 1871 the then owners of a tract of land crossed by
thé Wahoo creek by ad quod damnum proceedings in the
district court for Saunders county acquired the right to
flow the lands of upper proprietors so far as might be
necessary in constructing and maintaining a dam 20 feet
in height across said stream and upon the land of the pe-
titioners. A dam and gristmill were constructed, and the
mill thereafter operated. In 1887 a flouring-mill with
modern appliances was built upon said mill site, and sub-
sequently operated; the original mill being used for grind-
ing corn and oats. In 1893 the last mill constructed was
dismantled, and, with the machinery, removed. Subse-
quently defendant became the owner of the mill site and
the mill first constructed. At that time the dam had been
washed away, but was rebuilt by defendant about 18
months after his purchase. Thereafter defendant occasion-
ally operated the mill on a very small scale, and cut ice
from the millpond for his ice business in Wahoo. In May,
1903, the dam was again washed away, and in May or
June of 1905 defendant was preparing to reconstruct it,
when this action for an injunction was instituted by the
upper riparian owners. The court found generally for
plaintiffs, and perpetually enjoined defendant from build-
ing, constructing and maintaining any dam across the
Wahoo creek upon his said land, and he appeals.

1. While the condemnation proceedings were regular,
they did not vest defendant or his grantors with the right
of flowage in perpetuity, but merely the privilege of exer-
cising that power until the ecasement was extinguished in
some lawful manner. Pratt v. Brown, 8 Wis. 532; Curtiss
v. Smith, 35 Conn. 156; French v. Braintree Mfg. Co., 40
Mass. 216; Nosser v. Seeley, 10 Neb. 460. A right of flow-
age thus acquired may be lost by abandonment or non-



80 NEBRASKA REPORTS. [VoL. 85

Gross v. Jones,

user for an unreasonable length of time. French v.
Braintree Mfg. Co., supre. Whether the nonuser has con-
tinued for an unreasonable period in a particular casc
will be ascertained from the surrounding facts and cir-
cumstances. No arbitrary rule can safely be followed. If
the right of flowage has been acquired by deed or adverse
enjoyment, then it may be conceded that nonuser for less
than ten years will not be held an unreasonable delay.
Agnew v. City of Pawnec City, 79 Neb. 603. But a right
or easement by adverse enjoyment will not be created un-
less the use has been adverse to the owner of the servient
estate for ten continuous years. Johnson v. Sherman
County 1., W-P. & I. Co., 63 Neb. 510. If the person en-
joying the right or easement acquires it by condemnation
proceedings, his possession in the first instance is in con-
formity with the terms of the judgment, and a continua-
tion of that possession will not enlarge his estate, unless
he intends thereby to acquire a greater interest, and
knowledge of that intent is brought home to the owner of
the servient estate. A defendant who pleads and proves
possession by virtue of a legal title ought not to be con-
sidered an adverse occupant. Tinkham v. Arnold, 3 Me.
120. There is not a scintilla of evidence that deferidant or
any of his grantors ever, prior to the filing of the answer
in this case, claimed to have other or greater rights in the
premises than vested in Ray and Flor, the petitioners in
condemnation. Defendant has never executed a specific
release of his right of flowage nor indicated by any state-
ment that he has abandoned it, and there remains but one
question for consideration upon this branch of the case,
and that is whether the facts taken altogether will justify
a finding of such abandonmment.

. Defendant’s grantors by the exercise of the power of
" eminent domain were granted a servitude upon the lands
now owned by plaintiffs, to the end that a public grist-
mill operated by water power might be constructed and
maintained. In the early history of this state, in common
with like periods in the experience of sister common-
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wealths, the law was construed liberally in the interests
of the millers who manufactured foodstuffs for the com-
munity. With the evolution of transportation and steam
power, the reéasons underlying those decisions have largely
vanished: Speculators who cling to the old mill sites and
rickety, moss-covered dams to the detriment of acres of
valuable, fertile land, made valueless by the overflow of
water that has ceased to furnish power for the benefit of
a community, must in good faith keep their franchises
alive to hold the upper riparian lands in servitude. The
payment of damages assessed for the benefit of the upper
proprietors is not the sole consideration upon which the
miller receives the right of flowage, but there is the fur-
ther consideration that he shall construct, equip and op-
erate a grist-mill for the benefit of the public. If he does
not, the consideration for his grant fails, and the upper
proprietors ought not to hold their lands in bondage to
him.

The evidence proves to our satisfaction that defendant’s
real purpose in maintaining the millpond has been to fur-
nish an ice field from whence he could procure ice for his
trade. Defendant since he became the owner of the mill,
and preceding the destruction of the dam in 1903, has not
operated the mill with any regularity, but, on the con-
trary, during long and infrequent intervals of time has
operated not to exceed three hours at a time. Months
would pass during which the mill was not operated at all.
Witnesses who frequently traveled the highway adjacent
to the property testified that they never saw it in opera-
tion. One witness who passed the mill six days in the week
for years only saw a team at the mill on two occasions.
The infrequent grists ground consisted generally of but a
few bushels of rye, buckwheat, corn or oats. The public
did not patronize the mill. It is poorly equipped for prac-
tical work, and for years has ceased to be of any benefit
to the public or the community in which it is situated.
Taking all of these facts into consideration, and the
further fact that defendant remained passive for over two

9 .
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years subsequent to the loss of the dam in 1903, we are of
opinion that the trial judge was justified in finding that
defendant had abandoned the rights acquired by him from
his grantors to overflow plaintiffs’ land. The statute in
force when this action was commenced (Comp. St. 1903,
ch. 57, sec. 15) provided that if a miller who has acquired
a mill site by condemnation does not commence to build
his mill or dam within a year of the final judgment, or
within two years does not commence to reconstruct his
mill or dam, if either structure is destroyed, the mill site
will revert to the original proprietor, and thereby indi-
cates the then legislative idea of a reasonable time within
wiich a miller must act to preserve his privileges ac-
quired by condemnation proceedings. Defendant is not
within the saving clause of the cited statute, nor the more
liberal. limits of the amendment thereto, laws 1905, ch.
101. The statute does not in terms apply to the case at
bar, but it warrants a court in exacting the same degree
of diligence on the part of the individual owning the mill
site, if he asserts a right to flow the land of upper ripa-
rian owners.

2. The injunction is absolute, forbidding the reconstruc-
tion of a dam upon defendant’s land. Defendant owns a
mill, antiquated, but still constructed for the milling
trade. He also owns the land on both sides of the creek
where he proposes, and alleges that he desires, to con-
struct a dam. He has a right to proceed under the statute
to establish his right to construct and maintain the dam
and operate the mill.

The judgment of the district court, therefore, is modi-
fied so as to enjoin defendant from constructing or main-
taining a dam upon the land described in the petition
until and unless he shall have again acquired the right so
to do by ad quod damnum proceedings in the district court
for Saunders county, and, as thus modified, the judgment
is affirmed.

JUDGMENT ACCORDINGLY.

REESE, C, J., absent and not sitting.
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ROBERT JOHNSON, ATPPELLEE, V. I'RED PETERSON,
APPELLANT.

FiLep SEPTEMBER 25, 1909. No. 15,751,

1. Eminent Domain: HicHEwWAYs. Private property in Nebraska cannot
be taken or damaged for public use without just compensation
therefor, and this rule applies to.public authorities exercising the
right of eminent domain in establishing and opening public high-
ways.

. INJuNcrioN. If a road overseer attempts to enter
upon the real estate of an individual to prepare a highway thereon
for the use of the public, and the owner’s damages for the appro-
priation of said land for that purpose have not been theretofore
ascertained, and payment made or provided therefor, the land-
owner is entitled to an injunction restraining the overseer until
such damages have been ascertained and paid, or payment provided
for in accordance with law. -

2.

APPEAL from the district court for Valley county:
JaMus N. Paur, Jupee. Affirmed.

H. E. Oleson and Cleude A. Davis, for appellant.
0. A. Abbott and Clements Bros., contra.

Roor, J.

This is an appeal from a judgment of the district court
for Valley county restraining the defendant, who is a
road overseer in said county, from entering upon plain-
tiff’s land or opening a public highway along and upon
the section line between the northeast quarter of section
26, and the northwest quarter of section 25, in township
17, range 14, until such a time as plaintiff’s damages shall
have been ascertained in the manner provided by law for
the taking of private property for road purposes. Defend-
ant appeals.

1. Plaintiff asks that the appeal be dismissed because
of an alleged settlement of the matters in litigation. We
are satisfied that the judgment of the district court is
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right, and shall not sustain the motion, but decide the
case upon the merits, without determining the legal ef-
fect of the action of the county commissioners of said
county in settling with plaintiff or their alleged recon-
sideration of that settlement.

2. A motion for a new trial was not filed in the district
court, and we can only consider whether the findings and
judgment are contrary to or supported by the evidence
and the law. Kemp v. Kemp, 82 Neb. 794. In 1884 a pe-
tition was filed with the then county clerk of said county
praying for the location of a public road, which, if estab-
lished, would include the land in dispute and other lands.
For the purposes of this case, we shall assume that the
petition was sufficient, and that due notice was given of
the time and place when and where the county commis-
sioners would act thereon. The evidence of the proceed-
ings of the county commisioners is meager, but it suffi-
ciently appears that condemnation proceedings were not
had to ascertain the damages that would accrue to the
then owners of the land in controversy, which now is the
property of plaintiff. The evidence establishes that, with
the exception of a few yards in length north from the
southwest corner of plaintiff’s land, none of the real estate
in dispute was ever occupied or used for road purposes,
and the part thus traveled has been abandoned for many
years. There is no evidence whatever that any of said
land was worked by the public authorities, or dedicated
by the owner thereqf for road purposes. The public au-
thorities in Nebraska cannot take possession of land and
use it for a highway without assessing and paying dam-
ages to the owner therefor or providing for such payment.
Kime v. Cass Caounty, 71 Neb. 677, 680. The burden rests
upon the authorities in such cases to not only initiate con-
demnation proceedings, but perform all necessary acts to
ascertain the damages above referred to, unless the owner
by some unequivocal act shall have waived his right to
compensation. Nime v. Cass County, supra; Hogsett v.
Harlan County, 4 Neb. (Unof.) 310; Hodges v. Board of
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Supervisors, 49 Neb. 666 ; Propst v. Cass County, 51 Neb.
736; Lewis v. City of meoln 55 Neb. 1. There is no
ev1dence that any owner of said land ever waived the right
to compensation for its appropriation to public use, and
defendant, upon whom the burden rested, did not prove
an eflsement in the public by condemnation or otherwise.
Plaintiff, in 1884, did not own part of the land now in
controversy, but that fact does not prevent him from de-
manding compensation for the land now claimed by the
public authorities as a road, which they have not pur-
chased nor provided funds to pay therefor. Hogsett v.
Harlan County, supra; Ashley v. Burt County, 73 Neb.
159.

The argument that plaintiff is estopped from claiming
damages because he appeared before the commissioners
in 1884 and signed a stipulation with relation to a part
of the proposed road about two miles distant from the
land in controversy is not convincing, and will not avail
to reverse the judgment of the district court.

The evidence amply sustains the findings of the district
court, and the judgment is not contrary to, but in con-
formity with law, and is

- AFFIRMED.
REESE, C. J., absent and not sitting.

JoEN W. BASSETT, APPELLEE, V. FARMERS & MERCHANTS
INSURANCE COMPANY, APPELLANT.

Foep SepremMBer 25, 1909. No. 15,762.

1. Insurance Contract: ENFORCEMENT. “A contract of insurance is a
contract of indemnity, and any person attempting to enforce a
claim under such a contract must show an interest in the subject
matter of the contract.” Stenisics v. Hertford Fire Ins. Co., 83
Neb. 768. '

2. . In 1906 a husband by virtue of the marital relation

only had no insurable interest in his wife’s real estate.
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APPEAL from the district court for Otoe county: Paul
JESSEN, JUDGE. Reversed.

Wilmer B. Comstock and A. L. Chase, for appellant.

Wilmer W. Wilson, contra.

Roor, J.

In 1902 John W. Bassett, plaintiff herein, purchased a
farm in Otoe county and procured the conveyance there-
for to be made to his wife. In 1904 defendant insured
plaintiff for five years against loss by fire of the dwelling
house on said farm. In 1906 the house was totally de-
stroyed by fire, Defendant denied Liability upon its pol-
icy, and returned the premium received by it from plain-
tiff, which he retained some months, and then sent back to
defendant. Defendant tenders plaintiff the amount of
said premium.

1. The most important question raised by the defense
is that under the facts plaintiff did not have an insurable
interest in the property destroyed, and for that reason
cannot recover. Without an insurable interest plaintiff
ought not to prevail. Stanisics v. Hartford Fire Ins. Co.,
83 Neb. 768, At the time the policy was issued, excepting
only her homestead, a married woman in Nebraska could
dispose of her real estate without her husband’s assent,
and by her sole deed convey title thereto freed from his
interest inchoate or otherwise therein. The farm under -
consideration was not a homestead. Not only may the
wife thus convey her real estate, but during her lifetime
the husband has no right to its possession or control, nor
to any part of the rents and profits issuing therefrom.
Cases may be cited to sustain the proposition that the
husband’s estate by the curtesy initiate is an insurable
interest; but an examination of those cases will disclose
that they are based upon laws giving the husband more
than a mere expectancy in the wife's land. In jurisdic-
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tions where the lawmaking power has completely emanci-
pated a married woman’s property from the control of
her husband, the possibility that he will receive a benefit,
from the real estate of which she may die seized is not
considered an insurable interest during her lifetime.
Clark v. Dwelling-House Ins. Co., 81 Me. 373 ; Traders Ins.
Co. v. Newman, 120 Ind. 554 ; Planters Mutual Ins. Co. v.
Loyd, 71 Ark. 292. Plaintiff argues that, if the holder of
the property insured will suffer a loss by its destruction,
he has an insurable interest therein. An examination of
the cases cited upon that point will disclose that the as-
sured in each instance had some substantial interest in
the subject insured, an interest that would be recognized
and protected by the courts. If plaintiff were enjoying
the possession of a house rent free, withput any contract
with the owner and under such circumstances that the
latter might dispossess the former any time, it would
hardly be contended that he had an insurable interest in
the dwelling. So far as the proof goes, plaintiff holds pos-
session of the farm by sufferance of his wife, and not by
force of any lawful or equitable right. Counsel argue that
Mrs. Bassett has only a dry, naked, legal title to the farm,
and that the beneficial one is in plaintiff, but the difficulty
is that the proof does not sustain that assumption. Mrs.
Bassett did not testify, nor has plaintiff stated that there
was any arrangement between himself and wife, oral or
otherwise, by which he was to have a life estate in the
farm. Nor is there any proof that the deed to Mrs. Bas-
sett does not convey the title in just such form as plain-
tiff desired. In Redfield v. Holland Purchase Ins. Co, 56
N. Y. 354, cited as in point, the wife had agreed orally
that her husband should have the use during his natural
life of the property conveyed to her at his instance. He
was in possession of the land, and the court held that there
had been complete performance by the husband of the oral
agreement so as to take it out of the statute of frauds, and
that he had an equitable title to the real estate. But in
the case at bar the proof merely discloses that plaintitt
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purchased the land and directed the vendor to convey di-
rect to his wife, and, in conformity with his instructions,
she received a warranty deed therefor. He testified that
he desired her to have the land without administration if
she survived him, and, should she predecease him, he would
inherit from her. It may be that the facts will justify »
court finding that there was an arrangement between the
husband and wife, entered into before the deed was made
to her, that he could have the use of the land during his
lifetime, but there is no evidence in the record of those
facts. Upon the proof plaintiff is in the same situation
as though he had taken possession of his wife’s separate
property and leased it for his own benefit. The wife could
oust him any time she saw fit. In the state of the record,
there is a failure of proof upon a vital fact in issue. Pope
v. Glenn Falls I'ns. Co., 136 Ala. 670,

2. For the reasons just stated, the case must be re-
. versed, and it is not necessary to examine the defense of
a forfeiture because of the alleged concealment and mis-
representations by plaintiff concerning the title, nor to
go into the alleged fact that defendant’s agent was cog-
nizant of the facts when he solicited the insurance and
took plaintiff’s application therefor. The agent did not
testify in the case, and it may be doubted whether proof
of his statements and admissions made subsequent to tak-
ing the aplication will bind defendant. Furthermore,
the court would be greatly assisted in a solution of the
differences between the parties upon this point if it were
made clear whether or not, when Mr. Butt, defendant’s
agent, acted as an intermediary between Mrs. Bassett’s
vendor and herself, he was then defendant’s agent, and
whether or not at the time he took plaintiff’s application
he had in mind the facts incident to the transfer of said
title, and, if so, whether by oversight or otherwise he
failed to correctly fill out the application.

There is not a scintilla of evidence to indicate that the
fire was of incendiary origin, and we dislike very much
to reverse the judgment before us, but the failure of proof



VoL, 85] SEPTEMBER TERM, 1909. 89

Higgins v. Vandeveer.

referred to is clear and our duty imperative. The judg-
ment of the district court is reversed and the cause re-
manded for further proceedings.
REVERSED.
REESE, C. J., absent and not sitting.

DANTEL HIGGINS AND THOMAS R. EDWARDS, ADMINISTRA-
TORS, ET AL., APPELLEES, V. WILLIAM A. VANDEVEER,
ADMINISTRATOR, ET AL., APPELLANTS.

Fr.ep SEPTEMBER 25, 1909. No. 15,760.

1. County Courts: JurispicTioN. The county courts of this state are
not vested with authority to adjudicate disputes between the sur-
viving husband of a testatrix and her devisees concerning his
right to an estate by the curtesy in her lands.

2. HE . The county court does have jurisdiction to enter an

order requiring administrators or executors appointed by it to de-
liver to a surviving husband lands in Nebraska, which came to
their possession as such officers, where the only difference between
said parties is one of law arising out of the construction of a
will that has been admitted to probate by said court.

3. Wills: CONSTRUCTION: JURISDICTION: PROBATE: REVOCATION. A district
court on appeal from an order of the county court in such a pro-
ceeding has like power to construe a will, but in such proceedings
neither court hag jurisdiction to revoke in part the probate of sald
will.

4. Courts: JumispicrioN. The county court or the district court on
appeal in such proceedings is without power to decide whether the
husband has an estate by the curtesy in land situated in a sister
state, or to direct that he recover possession thereof, and, if it
attempts to do so, its findings and judgment to that extent are
void and of no effect.

5. Judgment: CaNcerarioN. If a court spreads upon its records a
judgment void in part because not responsive to the pleadings,
or not pertaining to subjects within its jurisdiction, a party
against whom the judgment is directed or whose property rights
it assumes to influence is entitled to have canceled and expunged
from the records of the court so much of the judgment as is void.

. LiMITATIONS. And the statute of limitations does
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not present a bar to the right and power of the court to clear its
its records of unauthorized and illegal entries therein,

7. Equity: Cross-Brrr. In an equitable action, a cross-suit must be
germane to the original bill, and the issues thus introduced are
Iimited to such as are necessary for the court to consider in
deciding the questions raised in the original suit in order to do
complete justice to all parties with respect to the cause of action
on which plaintiff demands relief.

8.

In a suit to vacate certain orders made by a county
court and the district court upon appeal, construing a will to the
effect that a surviving husband is entitled to an estate by the
curtesy in the lands of his deceased testate wife, and revoking in
part the will and its probate, wherein the heirs and legal repre-
sentatives of the husband, who departed this life subsequent to
the entry of the judgment attacked, and a grantee of said hus-
band are made defendants, a cross-bill filed by said husband’s
representatives charging that said grantee procured his deed
trom the deceased husband by fraud is not germane to the bill,
and will be stricken from the record on application of said
grantee.

APPEAL from the district court for Nemaha county :
JOBN B. RAPER, JUDGE. Reversed with directions,

J. H. Broady, George W. Cornell and E. B. Quacken-
bush, for appellants.

H. A. Lambert and E. Ferneau, contra.

Roor, J.

In 1894 Eliza M. Kimberly, a childless widow, married
Absolom Vandeveer, and continued in said wedlock until
February 6, 1895, upon which day she died testate and
childless, a resident of Nemaha county, Nebraska, the
owner of real estate, a part whereof is in Nebraska and
a fraction thereof in South Dakota. Mrs. Vandeveer ac-
quired her real estate and made her will before said mar-
riage. On the petition of the executor the will was ad-
mitted to probate in the county court of Nemaha county
in March, 1895. July 15, 1895, Absolom Vandeveer, who
survived the testatrix, -filed a petition in said court,
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. wherein he stated his relation to the deceased, her seizin
and death without issue, asserted that he was tenant by
the curtesy of her lands, and prayed “that he may recover
and hold said premises during his natural life as tenant
by curtesy, and for such other and further relief as equity
may require.” The administrators with the will annexed
and the beneficiaries named in the will all appeared by
counsel, and separately answered that the land referred
to was the sole property of the deceased, and had been
devised by her last will and testament, which had been
duly probated and never revoked ov canceled. In reply
the petitioner admitted that the land was the separate
property of his late wife; that she received none of it from
him, and denied the other allegations in the answer. By
the consideration of the county court Absolom Vandeveer
was defeated.

In the district court, upon the identical issues presented
in the county court, a motion by defendant for judgment
on the pleadings was sustained, and Vandeveer’s petition
dismissed. On appeal, December 6, 1899, we reversed the
judgment of the district court. Vandeveer v. Higgins, 59
Neb. 333. The estate of Mrs. Vandeveer has not been
settled, but is still under the control of the administrators.
All of said devisees and legatees are nonresidents of Ne-
braska. Subsequently, the exact date not being shown by
the evidence, but evidently in January, 1900, the repre-
sentatives of the estate acquiesced in the claim of the sur-
viving husband, paid him the accumulated rents for the
Nebraska real estate, and surrendered possession thereof
to him. Vandeveer retained such possession and enjoyed
the rents and profits until his death, which preceded the
commencement of this action. The mandate of this court
was filed with the clerk of the district court in October,
1902. During the December, 1902, term of said court, and
on the 8th day of that month, a judgment was entered in
the journals vacating the judgment appealed from, and
decreeing generally that Vandeveer was entitled to the
estates of curtesy and homestead in the lands of his de-
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ceased wife, On the 3d of January, 1903, during the same -
term of court, another judgment was rendcred upon said
mandate, and entered in said journal, again vacating the
judgment appealed from, and finding specifically that the
marriage of the testatrix revoked her will so far as it in-
terposed any obstacle to her surviving husband’s estate
of curtesy, and adjudged that to that extent said will and
the probate thereof be revoked and held for naught; that
Mrs. Vandeveer died without issue and seized in fee simple
of specifically described tracts of real estate in Nebraska
and South Dakota; that the petitioner was testatrix’ sur-
viving husband, and, further,.directed that a transcript
of said findings and judgment be certified to the county
court to the end that said judgment might be carried into
execution. In the meantime, in September, 1902, the de-
fendant Cornell, who was then a practicing attorney at
law residing in Auburn and counsel for Absolom Vande-
veer, procured from his client a deed for the South Da-
kota lands. July 18, 1904, the county court acted upon
said transcript, and modified its judgment so “that the
said will of Eliza M. Vandeveer is revoked to the extent of
the interest of the plaintiff, and that the said will and the
probate thereof is void as to the plaintiff (Absolom Van-
deveer) in so far as it would affect his said right, title and
interest in and to the real estate therein devised and in
said transcripted judgment of the district court particu-
larly described, the same as if the said Eliza M. Vandeveer
had died intestate.”

This action was commenced October 16, 1907, by the ad-
ministrators with the will annexed of the estate of the
testatrix and her devisees, against the said Cornell and
the heirs of Absolom Vandeveer, deceased. It is alleged
that the decree rendered January 3, 1903, was procured
fraudulently and is void, being controlled by the judgment
rendered in December, 1902; that the county court did not
have jurisdiction over the subject matter involved in the
proceedings before it upon Vandeveer’s application, and
that all orders made therein, and the subsequent judg-
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ments of the district court and of this court on appeal,
were also absolutely null and void; that, by reason of the
premises, the title of the beneficiaries in the will to the
South Dakota land is clouded, and their progress to re-
cover their rights therein impeded. Plaintiffs pray that
all of said orders and proceedings be canceled as null and
void, and for equitable relief. The defendant Cornell
practically enters a general denial coupled with a plea of
the statute of limitations. His codefendants filed a like
pleading, and as a cross-petition against said Cornell al-
leged that he procured the deed from Vandeveer for the
South Dakota lands by fraud and deceit, and prayed that
the petition be dismissed; that said deed be canceled, and
Cornell decreed to reconvey said lands to them, or that
they recover from him $6,000, the alleged value thereof.
On Cornell’s motion the cross-petitions were dismissed
without prejudice to another action, and replies were
duly filed. On a consideration of all of the evidence, the
court found for plaintiffs, except on the charge that the
decree rendered January 3, 1903, by the district court was
procured fraudulently, and canceled and held for naught
its judgment in the case of Vandeveer against the repre-
sentatives of Eliza M. Vandeveer, deceased. All of the
defendants appeal, and the representatives of Absolom
Vandeveer appeal from the order of the district court dis-
missing their cross-petitions.

1. Plaintiffs argue that the county court is without
jurisdiction to assign an estate by the curtesy, that the
judgment, in so far as it revoked the will and the probate
thereof, did not respond to any allegation in Vandeveer’s
petition, and that the several judgments and orders are
void so far as the Dakota land is concerned. The tenant
by curtesy consummate has the right of possession during
his natural life, and may maintain ejectment therefor.
Moore v. Tvers, 83 Mo. 29. Counsel for defendant argue
that an estate by the curtesy is analogous to dower, and,
as the county court has jurisdiction where there is no
issue of fact to determine to set off and assign the last
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named estate, good logic dictates that we should hold the
same power to eXist under like circumstances in that tri-
bunal for the recovery of the other interest; that in either
event the county court will be taking a necessary step
in the settlement of an estate, a field wherein it has ex-
clusive original jurisdiction. In Swobe v. arsh, 73 Neb.
331, it is clearly demonstrated that the assignment of
dower does not pertain to the settlement of the estates of
deceased persons, and that the county court’s jurisdiction
of the subject arises solely by virtue of section 8, ch. 283,
Comp. St. 1905. No mention is made in that statute of
the estate of curtesy, nor has the legislature by any other
act vested the county court, so far as might be done under
the constitution, with power to set off or assign estates
by the curtesy, a fact that clearly indicates the legislative
will not to extend the widow’s remedy to the surviving
husband. Wilson v. Beyers, 5 Wash. 303, 34 Am. St. Rep.
858. It does not follow, however, that the judgments re-
ferred to herein are void.

The Nebraska land was in the possession of the adminis-
trators as officers of the county court. Vandeveer's claim
required a construction of the will in the light of the
facts alleged and admitted, and a decision as to whether
the life estate asserted by the surviving husband in the
Nebraska land devolved by virtue of the statutes or was
cast by the will; and, for the purpose of advising the
executors of their duty in the premises if they preferred
to submit the question of possession to that forum, the
county court had ample jurisdiction. Andersen v. Ander-
sen, 69 Neb. 565 ; Dundas’s Estate, 73 Pa. St. 474; Otterson
v. Gallagher, 88 Pa. St. 355. Whether there was jurisdic-
tion of the subject matter so far as the devisees and lega-
tees are concerned is immaterial. The estate has not been
closed at this late day. The possession of the land and
the disposition of the rents and profits therefrom were
proper subjects for the court’s consideration in view of
the fact that the administrators had that possession and
collected the rents by virtue of their office, The devisees.
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did not in any manner question the courts’ jurisdiction
over the subject matter of the litigation, and it was not
incumbent upon the judges of the respective courts to
doubt a jurisdiction invoked by all of the parties in the
case. The subject of the litigation was well understood in
the district court and by ourselves. Two questions only
were presented: (1) Could a married woman by will cut
off her suriving husband’s estate of curtesy in lands of
which she might die seized? (2) Would a marriage subse-
quent to the making of a will by a single woman revoke
that instrument entirely or at all? We declined to con
- sider the first query, and answered the second one. Speak-
ing through the then chief justice, we held that by virtue
of the marriage the will was rendered void so far as the
surviving husband’s estate by the curtesy was concerned,
and reversed the judgment of the district court for further
proceedings in harmony with our opinion. Counsel did
not in their written or oral arguments discuss the revoca-
tion of the probate of the will, and we did not consider
that question, nor do we understand that the pleadings
presented any such issue of law or of fact. The will had
been duly probated, after due notice to all concerned as
the record recites, a statement binding on the entire world
until overcome by proof to the contrary, and none such
was introduced in evidence in this case. The probate
court was without jurisdiction in admitting the will to
probate to construe its legal effect. The inquiry was con-
fined to ascertaining whether the testatrix signed the
proffered instrument, and, if so, whether she was at that
time of full age and sound mind, and whether the docu-
ment was signed and attested in conformity with the law
of wills. TFurther than that it could not proceed at that
time. Lusk v. Lewis, 32 Miss. 297; Hawes v. Humphrey,
9 Pick. (Mass.) 350; Cox v. Coz, 101 Mo. 168; Bent’s Ap-
peal, 35 Conn. 523; Waters v. C'ullen, 2 Bradf. Sur. (N.
Y.) 354 ; Fstate of Murphy, 104 Cal. 554 ; Graham v.Burch,
47 Minn. 171; Frans v. Anderson, 15 Ohio St. 324; Heg-
arty’s Appeal, 75 Pa. St. 503; Craft’s Estate, 164 Pa. St.
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520. TFor much stronger reasons, in hearing an applica-
tion which called only for a construction of the will for -
- the benefit of the executors, the court did not have power
to revoke the probate of that instrument. As we under-
stand the record, the administrators in Nebraska did not
have possession of the Dakota land, but Mrs. Vandeveer's
will was admitted to probate as a foreign will, and an-
cillary administration of the estate is pending in the
proper court of that state. The laws of South Dakota
control the descent, alienation and transfer of land within
the boundaries of that commonwealth, and the effect and
construction of instruments intended to convey it. The
probate courts of Nebraska are not authorized to adjudi-
cate the rights of rival claimants to the succession of real
estate situated in a sister state, and so much of the judg-
ment of the county court of Nemaha county and that of
the district court on appeal as purports to adjudicate that
the surviving husband is entitled to an estate by the cur-
tesy, or any other estate, in the South Dakota lands is an
absolute nullity. Fall v. Fall, 75 Neb. 120; Rober v. Mich-
elsen, 82 Neb. 48; McCormick v. Sullivant, 10 Wheat. (U.
S.) *192; United States v. Fom, 94 U, 8. 315; Brine v. In-
surance Co., 96 U. 8. 627.

The litigants have introduced in evidence sections of
the South Dakota statute which provide that a will exe-
cuted by an unmarried woman is revoked by her subse-
quent marriage; that the estates of dower and curtesy
are abolished ; that, if a deceased wife leaves no issue, one-
half of her real estate descends to her surviving husband ;
and that foreign wills may be probated in that state, and
recognizing a foreign probate thereof. Just what applica-
tion the courts of South Dakota will make of the law of
that state, statutory or otherwise, to the facts relating to
the estate and will of the late Mrs. Vandeveer, we do not
know, but we feel certain that complete justice will be
done in the premises, and, if it were otherwise, the judg-
ments of the courts of this state would not mend matters.
So much of the judgment as purports to revoke in part
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the probate of the will and decree that Absolom Vande-
veer was seized of an estate by the curtesy in the Dakota
land is extrajudicial and void; but, as the remainder of
the judgment does not depend upon the illegal part, the
valid fraction may be sustained and the remainder re-
jected. The invalid part could be safely ignored by the
individuals against whose interests it purports to operate.
State v. Bvans, 176 Mo. 310. Upon appeal the judgment
would have been corrected. Jarmine v. Swunson, 83 Neb.
751. The litigants may ignore the invalid part of a judg:
ment, or attack it by direct proceedings or collaterally.
Jarmine v. Swanson, supra; Banking House of A. Castet-
ter v. Dukes, 70 Neb. 648, and authorities cited, p. 652 et
seq. of the Report. So much of the judgment as is invalid
should be vacated, and not permitted to incumber the rec-
ord. Hayes County v. Wileman, 82 Neb. 669. And the
statute of limitations presents no obstacle to an action or )
proper proceedings having that end in view. First Nat.
Bank v. Grimes Dry Goods Co., 45 Kan. 510.

It is not necessary to consider the lack of jurisdiction
of the county court to assign Absolom Vandeveer an estate
Ly the curtesy in the Nebraska lands, over the opposition
of the devisees named in Mrs. Vandeveer’s will, because
their right of possession of the real estate has never been
invaded by virtue of the order complained of, and they
have joined with the administrators in a joint petition
against the representatives of Absolom Vandeveer for re-
lief which cannot be given to the extent of the demand
made by the administrators. In short, all that was settled
by the strenuous litigation between Absolom Vandeveer
on the one part, and the administrators of the estate, and
the devisees under the will of Mrs. Vandeveer, on the
other, is that as between those administrators and Ab-
solom he was entitled during his natural life to the pos-
session and rents and profits of the land in Nebraska of
which she died seized.

9. The cross-petitions of the representatives of Absolom
Vandeveer must be denied. Their complaint is not ger-

10



98 NEBRASKA REPORTS. [VoL. 85

Liniger v. State.

mane to the cause of action set forth in plaintiff’s peti-
tion, and the defendant Cornell cannot, over his objec-
tions, be compelled in this action to litigate the charges
therein made against him. Armstrong v. Mayer, 69 Neb.
187.

The judgment of the district court is therefore reversed,
with instructions to enter a decree in harmony with thlb
opinion. -

REVERSED.

REESE, C. J., absent and not sitting.

LEONARD LINIGER V. STATE OF NEBRASKA.
Frep SepremMsBrr 25, 1909. No. 16,010.

1. Criminal Law: JOINT AsSSIGNMENT oF ERRORS. A joint assignment
in a motion for a new trial in a criminal case, criticizing a group
of instructions, will be overruled unless all of the instructions
are erroneous.

NEw TrraL: NEwLY DiIscovErREp EVIDENCE. Where certain
evidence claimed by defendant to be material for his defense
became known to his counsel after the case had been submitted
and the jury had retired to deliberate, but before they had
agreed upon a verdict, and the witnesses by whom such proof
could be made were in the court room at that time, it was the
duty of counsel to immediately call the court’s attention to said
evidence, and request that the jury be recalled and the evidence
submitted to them. If counsel fail so to do, the trial court in
its discretion may properly overrule a request for a new trial
based on the discovery of such evidence.

Error to the district court for Pierce county. A\.\O\
A. WELCH, JUDGE. Affirmed.

A. I. Smith and Douglas Cones, for plaintiff in error.

William T. Thompson, Attorney General, and George
VA Ayres, contra,
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Root, J.

Plaintiff in error was convicted of assault with intent
to inflict a great bodily injury, and from a sentence of
two years’ confinement in the state penitentiary appeals
to this court.

1. It is argued that the court erred in its charge to the
jury. The assignmuent in the motion for a new trial, with
relation to the instructions, is joint, and under the well-
settled law in this state, if one of the instructions given
is correct, the assignment is bad. Thompson v. State, 44
Neb. 366. Speaking for himself alone the writer views the
decision with disfavor, but it was announced 14 years ago,
the legislature did not thereafter amend the statute con-
cerning motions for a new trial in eriminal cases, and the
rule probably must be adhered to. In the instant case the
charge taken altogether is fair. While some paragraphs
thereof may be «. ject to criticism, we do not think that
the jurors were misled thereby, and ' judgment ought
not to be reversed because of the alleged errors in said in-
structions. Some of the instructions referred to in the
motion for a new trial unquestionably state the law clearly
and succinctly, and for that reason, upon the authority of
Thompson v. State, supra, the assignment considered must
be overruled.

2. It is urged that a new trial should have been granted
because of newly discovered evidence. The complaining
witness and defendant were in a saloon in the village of
McLean on the afternoon of December 14, 1907. They
engaged in a card game, worked a slot machine, and pulled
“gquare holds.”” Some ill feeling was engendered, but
their relations seemed harmonious at midnight when the
resort was closed. Synder started home in his buggy, and
defendant rode with him out of the village. While on the
highway Snyder was beaten, as defendant testified, in a
mutual combat growing out of a remark made by Snyder
at the saloon that he had a boy at home that could whip
the defendant. Snyder testified that he was assaulted and
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robbed by defendant, then assisted back into his buguy,
and that Liniger unbuckled the reins from the bridle bits,
and, while standing on the ground, started the team off
on a run. Snow to the depth of about two inches had
recently fallen, and the sheriff and county attorney, the’
morning after the assault, examined the highway at the
point where they claim Snyder told them that he had been
assaulted, and were unable to find any indications that
a team had been driven outside of the beaten path, or that
any struggle had occurred on either side of the road at
said point, or for a mile and a half east thercof. Defend-
ant’s counsel resided in Iowa, and evidently was not ac-
quainted with the residents of Pierce county, but he had
interrogated the sheriff and county attorney generally
about the case, and they did not disclose to him that they
had made said search or the results thereof until after the
jury had retired. It isclaimed that this evidence was vital,
and that defendant was not guilty of laches in the prem-
ises. Onme of the jurors has made an affidavit that, had
that evidence been before the jury, the verdict returned
would not haye been rendered. The assignment is not well
taken. Defendant’s counsel was informed of the facts
while the jurors were deliberating. Both the sheriff and
county attorney were present in the courthouse, and coun-
sel should have moved the court to recall the jury, to set
aside the submission of the case, and to permit the intro-
duction of this evidence. Failing to do so, defendant must
abide the resnlt. Oakcs v. Prather, 81 S. W. (Tex. Civ.
App.) 557.. The evidence is not of particular importance
for the reason that Snyder’s testimony given on the pre-
liminary examination and upon the trial of this case fixes
the location of the assault west of the southwest corner
of section 24, whereas the sheriff and county attorney
commenced to search some rods east of that point, and
continued their examination eastward, and not to the west.
Snyder’s testimony is not altogether consistent, and there
are some facts and circumstances tending to contradict
him in other immaterial particulars, so that defendant’s
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counsel were not deprived of material upon which to base
an argument to the jury. The juror’s affidavit will not
be considered seriously, as it was undoubtedly given after
reading affidavits made by the sheriff and county attorney
that did not disclose that the affiants had not viewed the
place where Snyder testified that he was attacked by de-
fendant, but, on the contrary, stated they had examined
the exact location of the alleged assault, and did not find
any evidence of a struggle. We suggest in passing that,
if the county attorney believed that the information given
defendant’s counsel after the jury retired was material,
he should have made the disclosure when asked by de-
fendant’s representative about the case. Public prose-
cutors and peace officers owe no greater obligation to the
public than to a defendant charged with crime, and they
should as zealously protect the one as the other.

The record warrants the belief that Snyder and Liniger
were intoxicated during the night of December 14, 1907,
to such an extent as to render their testimony concerning
their conduct that night of doubtful value in many par-
ticulars, but defendant admits that he assaulted and sub-
dued Snyder. The jury has said that the assault was made
with the intent to inflict a great bodily injury. The wounds
penetrated through hair and scalp to Snyder’s skull, and
furnished convincing proof of the savage character of that
attack. The penalty is severe, but it was within the prov-
ince of the jury to find and the court to sentence, and
upon the record we do not find just cause for interference.

The judgment is therefore
AFFIRMED.

REEsE, C. J., and FAWCETT, J., not sitting.
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ROBERT MCGUIRE, APPELLANT, V. HUGH G. CLARK ET AL,
APPELLEES.

Fmep SepreMser 25, 1909. No. 15,679.

Deeds: DELIVERY. On a record showing that the owner of a govern-
ment homestead, for the purpose of apparently divesting himself
of title in furtherance of a design to preempt a tract of govern-
ment land, signed, acknowledged and registered a deed to his
brother without the latter’s knowledge, a finding that there was
no delivery of the deed was held proper, where grantor never in-
tended to deliver it, kept it in his own hands, and retained pos-
session of the homestead.

APPEAL from the district court for Custer county:
BRUNO O. HOSTETLER, JUDGE. Affirmed.

Robert A. Moore, for appellant.
C. L. Gutterson and Sullivan & Sgquires, contra.

Rosg, J.

This is an action to quiet plaintiff’s title to a quarter
section of land in Custer county. Patrick McGuire, a
brother of plaintiff, acquired the land as a government
homestead, having obtained the final receipt September
10, 1886, and the patent April 11, 1889. Plaintiff’s claim
to title rests on a warranty deed from Patrick McGuire.
It was dated November 1, 1886, and recorded June 19,
1888. The county records show a reconveyance from Rob-
ert McGuire to Patrick McGuire December 23, 1889, but
plaintiff alleged it was a forgery, and that in his absence
from the state Patrick McGuire induced some one to im-
personate plaintiff, and to execute, acknowledge and de-
liver the forged instrument. Plaintiff further averred
that Patrick McGuire, on the strength of the apparent
title hased on the forged deed, borrowed money and mort-
gaged plaintiff’'s land to secure the loan; that the mort-
gage was foreclosed, and that defendants, with full knowl-
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edge of the forgery and of plaintiff’s ownership, bought
the property and claim title throngh mesne conveyances
from the purchaser at the foreclosure sale. Plaintiff also
alleged he first learned of the forgery, of the mortgage, and
of the foreclosure proceedings, in February, 1906.

Defendants denied plaintitf's alleged ownership and
title, and averred that Patrick McGuire, without plain-
tiff's knowledge and without consideration, signed, ac-
knowledged and registered the deed under which plaintiff
claims title. They also alleged that the deed was never
delivered ; that it was never the intention of Patrick Me-
Guire to deliver it, or by means of it to divest himself of
title, or to convey the land to plaintiff; that grantor kept
the deed and retained possession of the land; and that the
deed was made for the purpose of ostensibly divesting the
title of grantor in furtherance of a design on his part to
preempt a tract of government land near his homestead.
Defendants also pleaded mesne conveyances from the pur-
chaser at the foreclosure sale and the defense of adverse
possession. In addition, they denied knowledge of the
alleged forgery. On all the issues raised by the pleadings
the trial court found in favor of defendants and dismissed
the suit. Plaintiff appeals.

Thirty-one errors are assigned, but the sum of all of
them is that the judgment is not sustained by the evidence.
Plaintiff relies on his deed from the patentee, shows he did
not reconvey the land, and argues his title has never been
divested. To justify the dismissal of the suit, defendants
argue that plaintiff’s deed was never delivered to him, and
that, therefore, he never had any title to the land in con-
troversy. They also rely on adverse possession as a de-
fense, and insist that the finding in their favor on that
issue is sustained by the evidence. The first question pre-
sented by the record, therefore, is: Do the proofs show a
‘delivery of the deed from Patrick McGuire to his brother
Robert McGuire? There was no actual delivery or formal
acceptance, but plaintiff insists the deed was signed and
acknowledged by the grantor and recorded pursuant to his
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order. These acts, according to plaintiff's view of the law,
amounted to a delivery and transferred to him grantor’s
title to the land. Delivery was a question of fact for the
determination of the trial court, and registration -of the
deed was prima facic evidence thereof. Gustin v. Michel-
son, 55 Neb. 22, On this issue the trial court found: “The
said Patrick McGuire on November 1, 1886, made a decd
to said premises and inserted therein the name of his
brother, Robert McGuire, as the grantee thereof. \here.
upon the said Patrick McGuire procured said deed to be
recorded in the office of the county clerk of (‘uster county,
Nebraska, ez-officio register of deeds of said county, paid
the recording fee therefor, and had said deed returned to
him, the said Patrick McGuire, who always thereafter re-
tained the possession of said land. The court finds that
said deed was never delivered by the said Patrick McGuire
to Robert McGuire; that the said Robert McGuire paid
nothing therefor, and that there was no consideration for
the same; that the said Patrick McGuire did not intend
when he executed and recorded said deed to convey the
title to said premises to the said Robert McGauire; but,
supposing that, under the federal law, he could not re-
move from the homestead, while the title thereto still re-
mained in him, to a preemption, for the purpose alone of
apparently vesting the title in his brother, the plaintiff,
he executed said deed and at the same time made said pre-
emption entry; that the said Patrick McGuire thereafter,
and some time during the years 1894 and 1895, died; that
the said Robert McGuire never knew anything of said
transaction, and never knew anything about said deed
or the fact that the same had been made and recorded
until long after Patrick McGuire had died, and some time
during the year 1898. The court finds that the said Rob-
ert McGuire never claimed to own said land, never was
in possession thereof, never ratified and approved any
conveyance thereof to himself, and never ratified, ap-
proved or accepted said deed of the said Patrick McGuire
prior to the year 1906,”
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In determining whether these conclusions were prop-
erly drawn from the evidence, the entire record has been
examined. Registration of the deed is the only evidence
of delivery. Other proof of an intention on part of grantor
to deliver the deed is entirely wanting. There was no evi-
dence that the parties had previously made a contract of
sale, or that grantor was indebted to plaintiff, or that the
latter’s creditors were asserting liens. On the other hand,
there is proof that grantee had recently come from Ire-
land with money furnished by grantor, and that the money
had been refunded. Both parties were unmarried. In ac-
quiring the property for himself, grantor had endured the
" hardships of a frontier life. After registration of the deed,
he mortgaged the land to procure funds for his own ben-
efit. The testimony of the grantee himself shows that he
never saw the deed; that he did not know it was placed on
record or who caused it to be recorded; that it was not
delivered to him personally by his brother or by any one
else; and that he paid his brother nothing for it. There
is also testimony that grantor kept the deed in his own
possession after it was recorded; that he retained posses-
sion of the premises thereafter; and that it was not his in-
tention to convey the premises to his brother. Grantee
was never in possession of the land. He did not attempt
to incumber or convey it. No creditor of his attempted to
subject the property to the payment of debts. In addition,
witnesses testified, in effect, that grantor said his purpose
was to acquire more land, and not to part with what he
already had. '

This court is committed to the rule that actual delivery
and formal acceptance of a deed are not essential to its
validity, where grantor placed it on record for the pur-
pose and with the intent of transferring the title pursuant
to a valid agreement between the parties. Fryer v. Fryer,
77 Neb. 298. In the case cited, and in other cases an-
nouncing a similar doctrine, the intention to transfer the
title is a material element. In the present case such an
intention is entirely wanting. While registration is evi-
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dence of delivery, as held in Gustin . Michelson, 55 Neb.
22, the mere recording of an acknowledged deed, without
an intention to deliver it, does not operate as a delivery
or as a transfer of title to grantee. Samson v. Thornton,
3 Met. (Mass.) 275; Barns v. Hatch, 3 N. H. 304; Derry
Bank v. Webster, 44 N. H. 264; Wiggins v. Lusk, 12 T11.
132; Hawkes v. Pike, 105 Mass. 560; Chess v. Chess, 1
Rawle, P. & W. (Pa.) 32; Herbert v. Herbert, Breese
(I1L.) 354, 12 Am. Dec. 192; Union Mutual Ins. Co. v.
Campbell, 95 111. 267; Babbitt v. Bennett, 68 Minn. 260;
Hooper v, Vanstrum, 92 Minn. 406 ; Hogadone v. Grange
Mutual Fire Ins. C'o., 133 Mich. 339; Franklin Ins. Co. v.
Feist, 31 Ind. App. 390; Triplctt v. Scott, 12 T11. 137. In
holding that a recorded deed, without an intention on
part of the grantor to deliver it or to divest himself of
title, was not effective as a conveyance, the supreme court
of the United States, by Mr. Justice Field, said: “The
evidence offered, so far as appears by the record, showed
that the grantor never parted with its possession, except
as may be inferred from the fact of its registry. And the
grantee testified that he never knew of its existence until
after the death of the grantor, among whose papers it was
found; and that he never claimed any interest in the prop-
erty. Yet the court instructed the jury that, as there was
no contest of creditors against the deed, the instrument
was binding, whether delivered or not. In this instruction
there was also clear error. The delivery of a deed is essen-
tial to the transfer of the title. It is the final act, without
which all other formalities are ineffectual. To constitute
such delivery the grantor must part with the possession of
the deed, or the right to retain it. Its registry by him is
entitled to great consideration upon this point, and might,
perhaps, justify, in the absence of opposing evidence, a
presumption of delivery. But liere any such presumption
is repelled by the attendant and subsequent circumstances.
Here the registry was of course made without the assent
of the grantee, as he had no knowledge of the existence
of the deed, and the property it purported to convey :l-
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ways remained in the possession and under the control of
the grantor.” Younge v. Guilbeau, 3 Wall. (U. S.) 636.
That a deed may be inoperative where it was signed, ac-
knowledged and recorded for a purpose other than to
transfer title was announced by the supreme court of New
Hampshire in the following language: “It is not now to
be questioned that a delivery is essential to the existence
of the deed. It is not necessary that the deed be delivered
by the grantor into the hands of the grantee; it may be
delivered to a third person for the use of the grantee; it
may be delivered absolutely or conditionally ; but there
must be a delivery. * * * And we are of opinion that
the sending of the instrument in this case to be recorded,
coupled with the declaration that it was made to prevent
the land from being taken to pay an unjust debt, does not
amount to a delivery. There was nothing said or done, in
this case, which shows a delivery.” Barns v. Hatch, 3 N.
H. 304.

Cases involving the acts of grantors in leaving deeds
with magistrates or recording officers for delivery are
distinguishable from the present case. In those cases the
intention to deliver the deed or to transfer the title is
shown by proof or inferred from circumstances. Here a
different purpose is fairly established under the rule that
delivery is a question of intent, as announced in Brown
v. Westerfield, 47 Neb. 399. In Saemson v. Thornton, 3
Met. (Mass.) 275, Chief Justice Shaw said: “A deed takes
effect by delivery. An execution and registration of a
deed, and a delivery of it to the register for that purpose,
do not vest the title in the grantee. Nothing passes by it.
Maynard v. Maynard, 10 Mass, #456G. This is distinguish-
able from the case of Hedge v. Drew, 12 Pick. (Mass.)
141, where the father proposed to the daughter to execute
a4 deed to her, and to leave it with the register for her
use, and she expressed ler assent to, and satisfaction
with, the arrangement. She thereby made the register her
agent to receive the deed.”

Under the law applicable to the proofs in the present
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suit, the deed from Patrick McGuire to Robert McGuire
was never delivered, and through it grantee acquired no
title to the land in controversy. The trial court was right
in so holding, and it follows that plaintiff’s suit was prop-
erly dismissed. It is therefore unnecessary to discuss the
question as to adverse possession.

AFFIRMED.

DEAN, J., having been of counsel below, not sitting.

~
EDpwIN E. ARNOLD, APPELLANT, V. ALBERT W. DOWD ET
AL., APPELLEES.

FiLep SepTEMBER 25, 1909. No. 15,766.

Contracts: RescissioN. The right to rescind a contract for fraud must
be promptly exercised upon discovery of the ground therefor.

APPEAL from the district court for Harlan county: Ep
L. Apaxms, JUDGE. Affirmed.

John Everson, for appellant.
J. T. McCuistion and O. H. Scott, contra.

Rosg, J.

Plaintiff agreed with defendants to exchange his 320-
acre farm in Harlan county for their store and stock of
general merchandise at Hubbell. Before the bargain was
made, defendants viewed plaintiff’s land, and plaintiff in-
spected the goods in defendants’ store and aided them
in making an invoice of their stock. Later he deeded his
farm to them, took possession of their store, operated it
as his own for about five months, sold the stock on hand,
hrought this action to rescind for fraud the contract under
which he parted with his farm, and prayed to have his
title thereto restored. The district court found the issues
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in favor of defendants and dismissed the suit. Plaintiff
appeals.

The fraud denounced by plaintiff consisted chiefly in
the making of an invoice through which defendants are
charged with misrepresenting the quality, quantity and
value of their stock of merchandise. Within a month or
two after plaintiff took possession of the store, according
to his own testimony, he learned through agents of whole-
salers that the invoice was wrong. Afterward he treated
the store as his own, and took from the stock for his own
use groceries and dry goods without making any account
thereof, After such knowledge of the alleged fraud he
managed the business for two or three months, and finally
sold the entire stock. It is elementary that he is not en-
titled to rescission under such circumstances. The right
to rescind a contract for fraud must be promptly exer-
cised upon discovery of the ground therefor. By treating
the goods as his own, after learning of the alleged fraud,
he ratified the contract of which he complains. It was
too late to rescind. Pollock v. Smith, 49 Neb. 864; Ameri-
can Building & Loan Ass’n v. Rainbolt, 48 Neb. 434; Gal-
lagher v. O’Neill, 78 Neb. 671. The case was properly
dismissed, and the judgment below is

AFFIRMED.

HENRY SEELE V. STATE OF NEBRASKA,
Froep SeEpTEMBER 25, 1909. No. 16,130.

1. Criminal Law: INstRUCTIONS. In a prosecution against a saloon-
keeper for selling intoxicating liquors to a minor, there was no
reversible error in an instruction that defendant was responsible
for the acts of his servants, where the record clearly showed he
was not prejudiced by it.

9. Intoxicating Liquors: SALE To MINORS: DEFENSES. In a prosecution
against a saloon-keeper for selling intoxicating liquors to a minor,
it is no defense that accused acted in ignorance of the minor’s
age and without any intent to violate the law.
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3. Criminal Law: INsTRUCTIONS. Where the trial court by proper in-
structions submitted to the jury the credibility of all the wit-
nesses who testified, there was no error in refusing an instruction
referring alone to the credibility of one of them.

4, : REVIEW. On cross-examination of a witness, a ruling of the
trial court in refusing to strike out an answer to a question to
which there was no objection will not be reversed except for an
abuse of discretion.

5. HarMLESS Error, On examination of a witness, error in

overruling an objection to a question is not a ground of reversal,
where the answer is favorable to the complaining party and in
no way prejudices his rights.

ERror to the district court for Johnson county: LBAN-
DER M. PEMBERTON, JUDGE. Affirmed.

8. P. Davidson, for plaintiff in error.

William T. Thompson, Attorncy General, and George
W. Ayres, contra.

RosE, J.

For the offense of selling intoxicating liquors to Henry
Southard, a minor, defendant Henry Seele, a licensed
saloon-keeper at Sterling, was fined $25 and costs, and
brought the case to this court as plaintiff in error. Com.-
plaint is made of the sufficiency of the evidence to sustain
the conviction, but a careful examination of the record
shows that the jury in that particular were justified in
finding defendant guilty.

1. A new trial is demanded on the ground that the court
below erred in giving the following instruction: “The
court instructs the jury that in the sale of intoxicating
liquors to minors the owner or keeper of the saloon is re-
sponsible for the acts of his servants and employees; and
a sale by a servant or employee of a saloon-keeper is in
law a sale by the saloon-keeper himself.” The doctrine
stated does not appear to be in harmony with what was
said by this court in an opinion by Chief Justice SULLIVAN
in Jloore v. State, 64 Neb. 557, where the following lan-
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guage is found: “It was conclusively proved that the de-
fendant was a licensed vender of intoxicating drinks,
doing business in the village of Anselino, and that the
illegal sales charged in the information were made in his
saloon by his bartender. The evidence given on behalf of
the defendant shows the sales were made without his
knowledge, in violation of express instructions, and dur-
ing his absence from the village. Do these facts acquit the
defendant of criminal responsibility? This is the decisive
question in the case, and it is the only question counsel
have discussed. The statute does not assume to make mas-
ters liable for the conduct of their servants, but only for
their own conduct.” In In re Berger, 84 Neb. 128, this
rule was adopted: “Where a barkeeper sells intoxicating
liquors to a minor or to an habitual drunkard, the pro-
prietor of the place will be held responsible for such
sales, in the absence of evidence that they were made in
violation of his orders.” In Pulver v. State, 83 Neb.
446, the second paragraph of the syllabus is as follows:
“Where a licensed saloon-keeper is prosecuted for the vio-
lation of a city ordinance forbidding him to keep his place
of business open after 11 o’clock P. M., and such act is
shown to have been committed by an agent in charge of
such business, it is unnecessary to show any guilty intent
on the part of the owner, such prosecution being in the
nature of a civil action to recover a penalty.” In Williams
v. Phillips, 83 Neb. 105, this court held: “Where on the
hearing of a remonstrance against the granting of a liquor
license it is satisfactorily proved that the applicant has
within a year sold or given to a minor malt or spiritucus
liquors, lie is not entitled to a license, and his application
should be denied.” In the same case the court said:
“Where intoxicating liquors are unlawfully sold by the
agent of a saloon-keeper, the principal as well as the agent
may be prosecuted. Martin v. State, 30 Neb. 507.”

Was the instruction quoted from the record prejudicial
to defendant? He and a number of his bartenders testified
that no sale to Southard had been made, as charged in the
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information or as stated in the proofs on behalf of the
state. According to Southard, the first sale was made at
defendant’s saloon July 4, 1908. The name of the person
who made it was not disclosed by the state’s proofs. De-
fendant testified he went to the saloon between 5 and 6
o’clock in the morning of July 4, 1908, remained until 11
o’clock at night, and was behind the bar all day, having
eaten his meals there. He told the jury he paid particulap
attention to minors that day, and did not allow them: to
come into the saloon. In answer to one question he re-
plied: “I simply stayed distinctly on that minor business,
so there were no minors allowed to come in.” The fair
import of his proofs is that he was in the saloon all day
in presence of his bartenders and other servants, where
he assumed personal responsibility for keeping minors
out, and where each employee was subject to personal
direction. There is no proof of the violation of any order
of defendant, or that he was unable to keep Southard out
or to prevent sales to him. Southard testified he also
bought intoxicating liquors at defendant’s saloon J uly 12,
1908, and October 1, 1908. He said, however, that on both
occasions he bought the liquor from defendant personally.
Except on the three dates named there was no evidence of
any sale to Southard. Under the circumstances disclosed,
the giving of the instruction that a saloon-keeper is respon-
sible for the acts of his servants was not a prejudicial
error.

2. Defendant insists the judgment below should be re-
versed for error on the part of the trial court in giving the
following instruction: “If you find from the evidence be-
yond a reasonable doubt that a sale of intoxicating liquor
was made by the defendant to Henry Southard, minor, as
alleged in the complaint, then it is not necessary for the
state to prove the intent or motive of the defendant in
making such sale; neither is it necessary for the state to
prove that such sale was made to the minor knowingly. A
liquor dealer is bound to know that the person he sells
liquor to is not a minor, and ignorance of the age of the
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person to whom the liquor was sold is no excuse, and, ir-
respective of good faith and honest intention, the mere
fact of selling liquor to a minor constitutes the entire of-
fense.” This direction to the jury is assailed on the ground
that it permits a conviction, though defendant in making
the sale acted conscientiously in ignorance of the minor’s
age and without any criminal intent or purpose to evade
or disobey the law. The statute violated by defendant is
a police regulation. It is a part of the legislation enacted
for the purpose of keeping the traffic in intoxicating
liquors under surveillance and of averting the evils grow-
ing out of sales to minors. The intent with which such
sales are made is no part of the offense defined by law.
The statute declares: “Every person licensed as herein
provided, who shall give or sell any malt, spirituous and
vinous liquors, or any intoxicating drinks to any minor,
apprentice, or servant, under twenty-one years of age,
shall forfeit and pay for each offense the sum of twenty-
five dollars.” Comp. St. 1909, ch. 50, sec. 8. Sales made to
a minor in ignorance of his age and without any intention
to disobey the law are not excepted from the operation of
the statute. A licensee is not authorized to sell intoxi-
cating liquors indiscriminately. The responsibility of
complying with the terms of his license and with the pro-
visions of the law under which he becomes a saloon-keeper
is on him. Under the statute quoted, he must ascertain at
his peril whether the purchaser is a minor. In enforcing
a statute which prohibited sales to minors, the supreme
court of Wisconsin said: “The act in question is a police
regulation, and we have no doubt that the legislature in-
tended to inflict the penalty, irrespective of the knowledge
or motives of the person who has violated its provisions.
Indeed, if this were not so, it is plain that the statute
might be violated times without number, with no possi-
bility of convicting offenders, and so it would become a
dead letter on the statute book, and the evil aimed at by
the legislature remain almost wholly untouched. To guard
against such results, the legislature has, in effect, pro-
11
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vided that the saloon-keeper, or other vender of intoxicat-
ing liquors or drinks, must know the facts, must know
that the person to whom he sells is a qualified drinker,
within the meaning of the statute; and, if not, he acts at
his peril in disobeying the requirements of the law.”
State v. Hartfiel, 24 Wis. 60. The same doctrine was an-
nounced in State v. Bruder, 35 Mo. App. 475, and in Com-
monwealth v. Uhrig, 138 Mass. 492. Other courts have
taken the same view, which is adopted as correct, though
some cases state a different rule.

3. Complaint is made of the refusal of the trial court
to give at the request of defendant an instruction relating
to the credibility of Southard as a witness. The objection
is without merit, since the credibility of all the witnesses
was by a proper direction left to the jury.

4. Paul Barnhouse, also a minor, was a witness for the
state. After testifying he was in defendant’s saloon with
Southard July 4, he was asked if he purchased liquor there
at that time, and answered: “Yes.” Though defendant
made no objection to the question, he moved to strike out
the answer after another question had been asked. The
court overruled the motion, saying: “You did not object
to it.” This ruling is also attacked. There is nothing to
show that defendant was prevented from making a proper
objection when the question was asked. According to cor-
rect procedure, a party should not wait for a favorable
reply to a question, and subsequently move to strike out
the answer in the event that it disappoints him. To hold
there was prejudicial error in refusing to strike out the
answer under consideration would be an unwarranted in-
terference with the discretion of the trial court in con-
trolling its own proceedings.

5. Defendant was a witness in his own behalf. After
stating on cross-examination that Barnhouse, a minor,
was in the saloon July 4, defendant was asked: “Now, he
purchased liquor there, did he?”’ An objection to this
question was overruled, and this too is assigned as error.
The question called for testimony as to whether defendant
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had sold liquor to the minor Barnhouse, an offense not
mentioned in the information. The objection is based on
the general rule that “it is incompetent for the state in a
criminal prosecution to prove that the prisoner at some
other time committed an offense similar to the one with
which he stands charged.” Pulin v. State, 38 Neb. 862.
When the objection to the question was overruled, the wit-
ness answered: “Not to my knowledge, as I know of.”
This, answer was not proof of another offense. The testi-
mony was favorable to defendant, and shows on its face
that he was not prejudiced by the ruling assailed. De-
fendant has not pointed out a prejudicial error, and the
judgment against him is

‘ AFFIRMED.

FAWCETT, J., not sitting.

BrIDGET A. WIRTH, APPELLANT, V. REGINA WEIGAND ET AL.,
APPELLEES.

FiLep SepTEMBER 25, 1909. No. 15,764.

1. Insane Persons: JUDGMENT, VACATING. Where a judgment or decree
has been entered against an insane defendant through perjury or
fraud on the part of the prevailing party, such defendant may pro-
ceed by an original suit in equity to impeach such judgment or
decree, and have leave to answer and defend the same, and is not
obliged to wait for that purpose until his incompetency has been
removed, but may proceed at any time through his legally ap-
pointed guardian.

2. . Sulr BY GUARDIAN: CApacITY To SUE. Facts alleged in the
petition, and admitted by the demurrers, held sufficient to show
plaintiff’s legal capacity to sue.

3. . PLEADING. Petition examined, and held to state a cause of

gaction.

APPEAL from the district court for Otoe county : HARVEY
D. TrAVIS, JUDGE. Reversed.
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Pitzer & Hayward, for appellant.

E. F. Warren, D. W. Livingston and A. P. Moran, con-
tra.

Fawcerr, J.

This action was commenced in the district court for
Otoe county by J. Robin Bonwell, as guardian of the es-
tate of plaintiff Bridget A. Wirth. The controversy in-
volves the title to certain lands in said county. The
defendants severally demurred to plaintiff’s petition.
Their demurrers were sustained and plaintiff’s action dis-
missed. Plaintiff appeals.

The points made by the two demurrers are: That plain-
tiff has no legal capacity to sue; that the court has no
jurisdiction of the subject matter; that there is another
action pending in which the title to the property in con-
troversy in this action can be settled; that the action was
prematurely brought; that the petiticn does not state
facts sufficient to constitute a cause of action.

The petition alleges substantially that plaintiff is the
same person who was made defendant in an action com-
menced against her in the same court on March 25, 1899,
by her husband, Valentine Wirth; that the record in said
cause shows that at the time said action was instituted
plaintiff was insane; that she has ever since said time
been and is now insane and confined in the hospital for
the insane at Lincoln; that, no general guardian was ever
appointed for her until on or about March 27, 1907, when
the said Bonwell “was duly appointed guardian of her
estate, and that he thereupon duly qualified as such guard-
ian, and is now duly qualified and acting guardian of her
estate. Letters of gnardianship so issued out of and upon
and by the judgment and order of the county court of
Otoe county, Nebraska.” These allegations are sufficient
to show plaintift’s capacity to sue.

The record before us shows the following facts, ad-
mitted by the demurrers: That plaintiff became the owner
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and obtained title to the property in controversy August
23, 1875 ; that she and her husband lived upon said prem-
ises from that time until November 21, 1892, when she
was committed to the hospital for the insane, where she
has ever since remained; that at the time she became the
owner of said property, and for more than ten years there-
after, she was sane; that on March 25, 1899, the said
Valentine Wirth commenced suit against her in the dis-
trict court to establish his ownership of said property and
to quiet his title thereto on the ground that he furnished
the money for the purchase of said property and was the
equitable owner thereof; that said cause was called up
for trial at a time when the guardian ad litem of his wife
was not only absent from the court, but absent from the
city where the court was being held; that on the trial of
said cause no competent evidence was offered to establish
the material allegations of said Wirth’s petition; that the
only evidence given was the testimony of the said Wirth
himself, which was not only incompetent, but untrue, and
that it was upon the strength of such testimony that the
court on May 11, 1899, entered a decree which divested the
defendant in said suit, who was then insane and in an in-
sane asylum, of all title and interest in and to her estate,
and invested said title in her husband ; that no exceptions
were given to the defendant in said suit, nor was any bill
of exceptions preserved or settled in order to enable her,
or those who might legally thereafter represent her, to
prosecute an appeal from the judgment entered therein;
that the said Valentine Wirth died on or about the
day of December, 1905, testate; that his will was there-
after admitted to probate in the county court of Otoe
county ; that said estate has been fully administered, and
an order of distribution entered ; that by said last will
and testament the said Valentine Wirth devised all of
his real estate to the defendants Weigand, a niece, and
Wirth, a nephew, subject to the dower interest therein of
plaintiff as the widow of said Valentine Wirth; that on
April 27, 1907, defendant Wirth filed in said court against
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plaintiff and the defendant Weigand his petition, prayving
for a partition of the lands in controversy; that in said
action an answer has been filed by Thomas F. Roddy as
guardian ad litem of plaintiff, denying any title or inter-
est in the said Wirth or Weigand to said lands, and an
answer to the same effect has been filed in said cause by
plaintiff through her general guardian; that her defenses
to said action of her said husband, which were neither
pleaded for her nor made for her upon the trial, were:

“l. That at the time of the purchase of said lands by
her, upon August 23, 1875, she was not of unsound mind,
nor did she become so for more than ten years thereafter.

“2. That the said plaintiff, Valentine Wirth, did not
furnish the purchase price for said property, and that his
possession thereof as alleged in said petition was not ad-
verse to her interests, but was with her consent for the
purpose of cultivation.

“3. That the taxes thereon during the time alleged in
plaintiff’s petition to have been paid were paid from the
income and produce derived from said lands as the result
of the Iabors of both the said Valentine YVirth and herself.

“4. That the statute of limitations had run against any
claim of ownership either in law or in equity in said lands
by the said plaintiff, Valentine Wirth,

“5. That by laches all claim or any interest in said
lands by the said plaintiff adverse to the interests of this
petitioner had been barred. '

“6. That said petition failed to state a cause of action
and was insufficient to support a decree thereof because
of the fact that, as appears upon the face of said petition,
the trust estate therein claimed was not evidenced in any
manner in writing signed by this petitioner, and his estate
therein as claimed was void under and because of the
statute of frauds.”

The prayer of the petition is that all proceedings in the
action begun by Florian Wirth for partition of said estate
be stayed until the final determination of this action, and
that in the action commenced by Valentine Wirth the
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judgment and decree entered therein upon May 11; 1899,
e set aside and vacated, and that such orders and pro-
ceedings be then had and made as will reopen the said
action and revive or continue the same in such manner
and so entitled that plaintiff will be enabled to make her
Jefense thereto as alleged and set out in her petition, and
for such other relief as may be just and equitable.

That an appeal from the decree complained of would,
had a proper record been preserved, have been successful
is clear. It was the duty of the court, as well as of the
guardian ad litem, to see that the interests of the insane
defendant in that suit were fully preserved in every re-
spect. The fact that the guardian ad litem was guilty of
laches cannot be imputed to the insane person whom he
was supposed to represent. Under the circumstances al-
leged, the guardian ad litem should, at least, have pre-
served a bill of exceptions, and filed the same with the
clerk of the court. In such case, if he failed to prosecute
an appeal, the plaintiff could, within the statutory time
affer recovering from her insanity, if she ever did so re-
cover, prosecute the appeal, or her legal guardian could
do so in her behalf. Such precautionary steps not having
been taken in her behalf, she is now remediless if an
action such as is here being prosecuted in her behalf will
not lie. A court of equity is invested with the inherent
power to grant relief under such circumstances. But it is
insisted that the action was prematurely brought; that,
conceding that plaintiff would be entitled to have the
judgment complained of opened up and be permitted to
defend in the event of her again becoming sane, no such
action could be maintained prior to that time. This con-
tention is based upon section 17 of the code, which pro-
vides: “If a person entitled to bring any action mentioned
in this title, * * * De, at the time the cause of action
acecrued, * * * insane, # * * gayery such person
shall be entitled to bring such action within the respective
times limited by this title after such disability shall be
removed.” Commenting upon this section of the statute,
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counsel for appellees say : “That is to say, Mrs. Wirth, if
she recovers her reason, can bring an action to enforce
her rights (if any she have) within the period allowed by
law, in this instance two years (sec. 609). If she remain
insane to the end of her life, possibly her heirs can main-
tain an action—we do not discuss that, it is immaterial—
but no provision is made whereby an insane person can
bring such action ichile the disability exists. Hence, this
action cannot be maintained.” This construction of the
statute cannot be sustained. Finney v. Speed, 71 Miss. 32;
Ralston v. Lahec, 8 Ta. 17, T4 Am. Dec. 291. That a judg-
ment may be vacated and a new trial awarded for the per-
jury of the successful party, either by a proceeding under
section 602 of the code, or by an independent suit in
equity, is fully settled in this state. Munro v. Callahan,
55 Neb. 75; Barr v. Post, 59 Neb. 361.

The point that there is another action pending in which
the title to the property in controversy can be settled is
not well taken. The pleader doubtless has reference to the
partition suit instituted by defendant Wirth. In that suit
defendants here are both claiming as devisees of Valen-
tine Wirth, and resting their claim upon the decree en-
tered in favor of their devisor on May 11, 1899. That
judgment being regular upon its face could not be assailed
collaterally in the partition suit. If plaintiff can prove
the allegations in her petition, the decree entered against
her on May 11, 1899, in the suit of her husband, Valen-
tine Wirth, against her, should be opened up, and she
should be permitted to answer and make her defense
thereto.

The judgment of the district court is therefore reversed
and the cause remanded for further proceedings in har-

mony herewith,
REVERSED.
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Levi L, DAvIS, APPELLANT, V. FLOYD B. STERNS ET AL.,
APPELLEES.

FIiLep SEPTEMBER 25, 1909. No. 15,742.

1. Parol Evidence: Nortes: CONSIDERATION. It Is not error to submit
oral testimony to the jury to show the purpose for which a nego-
tiable promissory note was executed, where such note is sued on
by the payee named in the note.

2. : : . A and B purchased a tract of land and some
persona.l property jointly. A obtained from B the latter’s nego-
tiable promissory note for $6,500 merely to show, in event of
death or other casualty happening to B, that the interest of A in
the property so purchased was of the amount of $6,500. Held, in
a suit by A against B to recover on the note its face value with
interest, that B could properly show the purpose for which the
note was given, and that it was executed without consideration.

Arprrarl from the district court for Cherry county:
JaMEs J. HARRINGTON, JUDGE. Affirmed.

J. H. Broady, A. M. Morrissey and F. M. Wulcott, for
appellant.

C. L. Gutterson and Sullivan & Squires, contra.

DEAN, J.

Levi L. Davis, plaintiff and appellant, commenced this
suit to recover on a promissory note against the defend-
ants, who are husband and wife, for an alleged loan of
money. The execution and delivery of the note sued on
was admitted by defendants. Following is a copy of the
note: “Hyannis, Neb., June 23, 1902. Six months after
date, for value received, we jointly and severally promise
to pay to the order of L. L. Davis, six thousand five hun-
dred dollars, with interest at 6% per annum from date
until paid. The drawers and indorsers severally waive
presentment for payinent, protest, and notice of protest,
and nonpayment of this note, and all defenses on the
ground of any extension of the time of payment that may
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be given by the holder or holders, to them or either of
them. F. B. Sterns, Minnie A. Sterns. Payable at the
Bank of Hyannis, Hyannis, Neb. $6,500. Due . Hy-
annis. Col. No. 6177. Hyannis, Neb.” The case was tried
to a jury. The defendants recovered a verdict and judg-
ment of dismissal, and plaintiff appeals.

The petition is in the usual form employed in declaring
upon a promissory note. The defendants answered sep-
arately. Floyd B. Sterns for his answer alleges, in sub-
stance, that it was agreed between the plaintiff and himself
that they would jointly purchase a ranch in western Ne-
braska, each to pay one-half of the purchase price, defend-
ant to have the management and to reside on the rancl,
and that each of the parties should have the right .to run
an equal number of cattle thereon; that the defendant
was to have $50 a month as manager, one-half to be paid
by plaintiff; that in February, 1902, they together went
to Cherry county, and decided upon purchasing the Stans-
bie ranch or range, together with the horses, machinery,
household goods and fences on adjoining lands belonging
to the ranch; that the ranch consisted of 1,120 acres of
deeded land, at the agreed price of $13,000, of this $8,000
was to be paid in cash and $5,000 to be a deferred pay-
ment evidenced by ‘a note secured by mortgage on the
ranch, to be given when title was perfected by Stansbie;
that $500 was paid to Stansbie at the time of purchase,
the remainder of the cash payment to be made when the
title was completed by Stansbie; that the parties jointly
and as partners took possession of the property on May
2, 1902, and it was then agreed each should have an undi-
vided one-half interest in the property ; that in June, 1902,
plaintiff and Floyd B. Sterns agreed with Stansbie that
$8,000 and the note and mortgage should be placed in
escrow awaiting the completion of title; that for conven-
ience, and because plaintiff’s wife was in Richardson
county, it was agreed the defendant Floyd B. Sterns and
his wife should make the note and mortgage for $5,000,
take title in defendant Floyd B. Sterns, and afterwards
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convey to plaintiff an undivided one-half interest; that, in
pursuance of the agreement, plaintiff deposited $6,500 in
the bank at Hyannis in escrow, being his share of the pur-
chase price, and Floyd B. Sterns deposited $1,500 in es-
crow, with the agreement that, when the title should be
perfected, Sterns would execute a mortgage to Stansbie
for $5,000 on the ranch; that Stansbie should then convey
the ranch to Sterns; that after the mortgage was recorded
the defendants were to convey to plaintiff an undivided -
one-half interest in the land; that, in pursuance of the
agreement, defendant moved to the ranch with his family,
and plaintiff and defendants took possession of the land;
that plaintiff shipped over 100 head of cattle to run on the
ranch in April, 1902, and afterwards by agreement came
to the ranch, and purchased more horses to be used
thereon, and stayed on the rauch with defendants, and
made lasting improvements thereon; that he remained on
the ranch until June 23, 1902, on which date the note in
controversy was executed; that the plaintiff was then
suddenly and unexpectedly called to return to Humboldt
on urgent business affairs; that just prior to his departure
he requested, and the defendants gave him, the note in
suit as evidence of his interest in the ranch and other
property; that Stansbie had not on June 23, 1902, yet
procured complete title to all the land, and was therefore
not in position to convey it; that the $6,500 deposited by
plaintiff for his share of the purchase was yet in the bank
awaiting completion of title; that plaintiff assured de-
fendants he would surrender the note as soon as the title
was perfected; that on or about June 27, 1902, the title
being perfected, Stansbhie and wife executed conveyances
thereof to Sterns, and the defendants at the same time
executed a note and mortgage on the ranch for $5,000 to
Stansbie, and also executed and acknowledged a deed con-
veying to plaintiff his undivided one-half interest in the
ranch, and immediately notified him thereof by letter,
stating that they were ready and willing to deliver the
deed to him; that about this time plaintiff became dissat-
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isfied with the purchase; that plaintiff did not answer
defendants’ letter of notification, but remained silent
until October, 1902, when he returned to the ranch, at
which time the defendants again tendered to him a deed to
his undivided one-half interest in all the property, and
demanded a surrender of the note in suit; that plaintiff
refused to accept the deed and refused to deliver to de-
fendants the note sued on; that defendants are not liable
for the note or any part thereof, and allege willingness to
deliver to plaintiff a deed to an undivided one-half inter-
est in all of the property.

The defendant Minnie A. Sterns alleges that she never
had any estate of her own; that she signed the mnote
merely as surety, not intending thereby to bind her sep-
arate estate; that the debt was not hers, and that she re-
ceived no benefit or consideration for signing the note.
She avers the statements of her codefendant are true;
that all the conditions for the giving of the note to be per-
formed by defendants have been performed; that the
plaintiff procured the note through frand and deceit; that
at the time of its execution he intended to repudiate the
agreement and to hold the note as an obligation against
défendants, all of which was then unknown to them; that
the defendants believed and relied on the statements of
plaintiff, since discovered to be false; that he wanted the
note solely to protect himself and his estate against loss
in event of the death of defendants or anything unforeseen
happening to prevent defendants from performance of
their part of the agreement. Plaintiff’s reply denied gen-
erally the allegations of new matter in the answers.

The weight of testimony fairly supports the material
allegations of the defendants. The plaintiff is shown
by the proof to have taken an active interest in the pur-
chase of the ranch. He went with the defendant Sterns
from Humboldt, where they both resided, in February,
1902, to the property, and together they examined it. He
then returned to his home, and about May 1 plaintiff
again went to the property, taking with him a large num-
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ber of cattle to run on the range. He remained there until
the 23d of June, when he was unexpectedly called to his
home on urgent business. While he was on the ranch,
from about May 1 until June 23, the proof shows he took
an active part in the work and in the management of the
property. He joined with the defendant in plans for re-
modeling the house and improving the property. The tes-
timony fairly indicates he had a proprietary interest in
the ranch. On April 14, 1902, a bill of sale of the personal
property was made by the former owner from whom the
ranch was purchased, which by its terms conveyed it to
plaintiff and Sterns. The note in suit was executed by
the defendants on June 23, immediately after plaintiff re-
ceived the message calling him home, and the defendants
testify it was executed solely to show plaintiff’s interest
in the property.

Witness Record, cashier of a bank at Hyannis in 1902,
testified that about the 1st of June he assisted Stansbie
in closing up the negotiations with plaintiff concerning
the sale of the ranch, which were afterwards acquiesced
in by Sterns. Witness Nickels wrote the deed from Stans-
bie to Sterns, and testifies his recollection is that plaintitf
told him to name Sterns as grantee. Mr. and Mrs. Shel-
don, who live near the ranch, testify that plaintiff stopped
over night at their place when he was taking his cattle
to the ranch in the spring of 1902, and that he then told
them that he and the defendant Sterns were negotiating
tor the purchase of the Stansbie ranch. Mr. Unkefer, n
veal estate agent at Hyannis, who went with plaintiff
and Sterns to the ranch, pending the purchase, testified
that they seemed to be equally interested in its examina-
tion, and that the plaintiff made particular inquiry with
reference to many features and details concerning the
property. It is established that the defendants on two
separate occasions tendered a deed to an undivided onc-
half interest in the ranch to plaintiff, and demanded the
return of their note, and that he refused the tender and re-
tnined the note. The plaintiff on rebuttal denied much of
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the testimony of defendants with respect to his deposit
of $6,500. He testifies it was a loan made to defendants
jointly. ‘

In April, 1902, plaintiff wrote a series of letters to
Sterns that appear to corroborate the testimony of the de-
fendants and their witnesses. The letters are as follows :

“Humboldt, Neb., 4-11-92. Floyd, I think $13,000 would
be enougf for the ranch but you can use your owe judg-
ment you did not say anything about the horses and ma-
chinery, or whether it was to be surveyed or not, I think
it should be surveyed and the government corners marked
S0 we could tell what they were by the number. L. L.
Dayvis.”

“Humboldt, Neb., 4-12-92. Mr. Floyd Sterns, Hyannis,
Neb. If the house is whare it is on the plots it is to far
north to take in but 80 acres of the hay valley where the
house is. I should think it would proper to have it sur- .
veyed and the government corners marked, then we could
tell if the deeds covered the plot. You can get him to come
down as much as you can. And let me know what it is. by
all means be shure the deed covers the valleys he showed
us. no guess work about it. do not sign a contract till you
are certain. if it is surveyed you must take the numbers
of the government corners and send them to me if it comes
out all right I think we had better make a deal. All for
this time. L. L. Davis.”

“Humboldt, Nebr. 4-14-92. Floyd. T did not get your
letter till after train time. I think it would have been
better to have the deal made and a little money paid if he
Allen was to scrip the valley as you wrote, * * # [
expect you will have the surveying dun before I could get
up there. if you think I had better come let me know and
I will come. if you have made the deal and want some
money joust you say so I will forward it promptly. Yours
Res. L. L. Davis.”

“Humboldt, Nebr. 4-22-92. Floyd. I thought I would
write you in regard too the price you think we will charge
for keeping cattle by the year. also for the summer seson.
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How many do you think we had better take. Did you get
anny out there. Do you think of being responsible for
strays or stole. can you get the branding irons made out
there, if there is no blacksmith in Hyannis I can get them
made. You name how you want themm made. I do not
think of buying anny more cattle at present. You might
invest in some. Yours Resp., L. L. Davis. Will we charge
more for cows than we do for steers.”

Much more testimony was adduced by defendants tend-
ing to still further fortify their contention, but no good
purpose will be subserved by extending this opinion in
its review.

The plaintiff argues that the trial court erred in per-
mitting oral testimony to be introduced by the defendants
to contradict the terms of the note sued on. It is elemen-
tary that an attempt to contradict, vary or change the
terms of a written instrument by oral testimony, in the
absence of fraud, accident or mistake, is not ordinarily
permissible. But that is not the question before us. On
this feature of the case the defendants merely sought to
establish by oral testimony the real purpose for which
they executed the note in suit. The trial court properly
permitted them to do so. This court has long been com-
mitted to this salutary rule, and we can see no good rea-
son for departing from it. Walker v. Haggerty, 30 Neb.
120, is in point. In that case the defendants offered tes-
timony to show the consideration for which the note was
given. This was held to be permissible. The court, speak-
ing by NORVAL, J., said: “While parol testimony cannot
be received to contradict the terms of the note, it was
clearly admissible to show the true consideration for
which it was given.” A like principle was announced by
MAXWELL,J.,in the early case of Collingicood v. Merchants
Banlk, 15 Neb. 118. To the same effect are the following:
Cortelyou, Ege & Vanzandt v. Hiatt, 36 Neb. 584 ; Normun
v. Waite, 30 Neb, 302. See, also, Morrow v. Jones, 41 Neb.
867. In Gifford v. Fox, 2 Neb. (Unof.) 30. the court,
speaking by DAy, C., held: “While parol testimony may
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not be received to vary or contradict the terms of a prom-
issory note, yet the consideration for which it was given
may be established by parol testimony.”

Plaintiff cites Stute Banl: v. Bell, 56 Neb. 710, but the
rule there announced is not properly applicable to the
facts before us. There the note sued on in direct terms
stated the purpose and the consideration for which it was
given, an element that is lacking in the note sued on
herein. In view of our uniform holding, we therefore con-
clude no error was committed by the trial court in per-
mitting testimony to be introduced on the question
relating to the purpose for which the note was given.
I'rom all the evidence it seems clear to us that the note in
suit was given by defendants merely for the purpose of
showing plaintiff’s interest in thie property, and that the
jury were justified in finding that defendants received no
consideration for the execution of the note. The facts in
dispute were fairly submitted to the jury, and the verdict
is abundantly sustained by the testimony. We find no
error in the record, and no reason for disturbing the ver-
dict can be discovered.

It follows, therefore, that the judgment of the district
court must be, and it hereby is, in all things

AFFIRMED.

ANNA VRANA, APPELLEE, V. MATEJ VRANA ET AL., APPEL-
LEES ; BARBARA THEGE, APPELLANT.

FiLep SEpTEMBER 25, 1909. No. 15,747.

1. Appeal: DismissaL. An appeal will be dismissed where the record
does not disclose the rendition of a final order or judgment.

2. : FINAL OrRDER. A judgment awarding partition and apportion-
ment of shares of the respective parties is not a final order or
judgment from which an appeal may be prosecuted.

3. : DisMIssAL. Where an appeal in partition is prosecuted to

this court before the trial court has acted on the report of the
referees, such appeal will be dismissed.
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APPEAL from the district court for Saunders county:
ARTHUR J. Evans, JUDGE. Appeal dismissed.

J. H. Barry and F. Dolezal, for appellant.

Simpson & Good, contra.

DEAN, J.

This is an action in partition. In April, 1885, Joseph
Kodesch died intestate,.being the owner of a quarter sec-
tion of land in Saunders county, which both parties agree
was then worth about $10 an acre. He left surviving him
as his only heirs at law his widow, Anna Kodesch, and
two married daughters, Anna Vrana and Barbara Thege,
and eight children of a deceased daughter. Anna Vrana,
who is plaintiff and appellee, joined as defendants the sur-
viving widow, Anna Kodesch, and plaintiff’s sister, Bar-
bara Thege, and the children of the deceased sister, Mary
Svatos, who have all reached their ‘majority, and the
spouses of Joseph Kodesch’s children and grandchildren.
At the time of his death, and for some time prior thereto,
Joseph Kodesch and his wife both resided on the land as
their home, and the widow has resided there continuously
ever since. The record shows that the plaintiff and the
defendant Barbara Thege in the trial court were each de-
creed to be the owner in fee simple of an undivided one-
third part of the land described in the petition, and that
the other defendants, who are the children of the de-
ceased daughter, Mary Svatos, are entitled to an undi-
vided one-third interest in the land, and that the plaintiff
and the defendants are the owners of the land subject to
the homestead and the dower interest of the defendant
Anna Kodesch, and that Anna Kodesch, or the defendant
Barbara Thege, as her guardian, has a homestead and
dower interest in the land, being the life estate of Anna
Kodesch, and that the plaintiff is entitled to partition.
The decree shows that a referee was appointed to make

12



130 NEBRASKA REPORTS. [VoL. 85

Vrana v. Vrana.

partition of the estate“subject to the dower and home-
stead interest of Anna Kodesch, with directions to report
to the court. To the above decree the defendants Barbara
Thege and Anna Kodesch each took exceptions, and they
bring the case here for review.

Upon a careful examination of the record, we conclude
it does not disclose such a final order or judgment as is .
recognized by this court as being sufficient to entitle the
action to be reviewed here. Code, sec. 582: “A judgment
rendered or final order made by the district court, may
be reversed, vacated, or modified by the supreme court, for
errors appearing on the record.” Aills v. Miller, 2 Neb.
299, is an action in partition where the above section of
the code was construed. The same section was again con-
strued in a partition case.in Skallberg v. Skallberg, 84
Neb. 7T17. In both cases we held that, where an appeal in
partition is prosecuted before the trial court has acted on
the report of the referee, such appeal must be dismissed
for the reason it is-not such a final order or judgment as
will entitle an aggrieved party to have his cause reviewed.
One reason for the rule is that, if an appeal is allowed be-
fore a final adjudication in the trial court of all the
issues, another appeal might be prosecuted after the case
is returned and finally disposed of on the merits. The rule
is meritorious, and we are disposed to adhere to it. Every
question involved in the present case can as well be heard
and disposed of after an adjudication of all the issues if
- at that time an appeal may be considered necessary by
either party. There are a number of questions raised in
the present case, but it is needless to discuss them here
because, no final order or judgment having been rendered,
the appeal is prematurely brought.

On the authority of the above cases and the authorities
therein cited, the appeal herein must be, and it hereby is,

DisMISSED.
REESE, C. J., not sitting.
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WILLIAM T. YOUNG, APPELLEE, V. LAMBERT (. KINNEY,
APPELLANT.

FiLep SEPTEMBER 25, 1909. No. 15,767.

1. Appeal: EvipExce. It is not error to exclude evidence of a fact that
is not disputed, and has been proved by other uncontradicted evi-
dence.

The receipt or rejection of collateral evidence is
largely within the discretion of the trial judge, and his rulings in
that regard will rarely be disturked.

. BvIDENCE AT FORMER TrI1AL. Where a court has rejected all
certificates attached to a document purporting to be a bill of ex-
ceptions, it is not error to refuse counsel permission to read there-
from the testimony of a witness.

4, . QuesTIiONs OF Facr. Where, in an action at law, the evi-
dence is conflicting, it is not the province of this court to ex-
amine it further than to see that there is sufficient to justify the

conclusion reached.

APPEAL from the district court for Kimball county:
HANSON M. GRIMES, JUDGE. Affirmed.

Wilcox & Halligan, for appellant.
J. J. Kinney and Wright & Wright, contra.

DEAN, J.

This is an action in replevin involving the ownership
and the right of possession of a horse valued in plaintiff’s
affidavit at $45. The court costs now amount to about
$600. This is the second appeal of the case. The opinion
on the first appeal is reported in 79 Neb. 421. In the
first trial the plaintiff recovered verdict and judgment.
On appeal the case was reversed on two grounds, one of
them being that the plaintiff on cross-examination was
asked if he had not testified at the trial in the county
court that the first time he saw the animal in question
to remember it was when it was between two and three
years old, and that he answered he did not remember.

*
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The defendant then called the county judge, and offered
to prove by him that at the trial in the county court the
plaintiff so testified. The denial of the offer was held to
be error. Another assignment in the first trial was to the
effect that the argument of plaintiff’s counsel was some-
what inflammatory, and tended to prejudice the jury
against the defendant and his witnesses, and this was
likewise held to be erroneous. On its second trial the
county judge was permitted to testify on the disputed
point. TFinding no exceptions in the record to the argu-
ment of counsel for defendant, we assume that he com-
mendably repressed his emotions in the particular com-
plained of in the first trial. The second trial resulted as
before, and the defendant again appeals. He assigns 20
grounds of error. In the typewritten brief of errors there
are many assignments, but in the printed brief complaint
is only made concerning certain rulings relative to the
evidence. We have examined the record carefully, and
conclude there is no reversible error shown.

As stated in the former opinion, the identity of the
horse in question is the principal matter in controversy.
On this point many witnesses were examined on both
sides, and the testimony was conflicting, but there is an
abundance of evidence to support the verdict of the jury,
and, under the rule long established and adhered to by
this court, we are not disposed to disturb it. In Holbert
v. Chilvers, 58 Neb. 665, speaking for the court, SULLIVAN,
J., says: “Where the evidence is conflicting, it is not the
province of this court to examine it further than to see
that there is sufficient to justify the conclusion reached.”
Upton v. Levy, 39 Neb. 331. The defendant introduced
many witnesses to prove that the horse in question, when
a colt, was branded by him with a hatchet brand on the
jaw, and that it was to some extent discernible ever after-
wards. Almost, if not quite, an equal number of wit- '
nesses testified on the part of plaintiff that no such brand
could be discovered. The rights of the litigants turn to
some extent upon the existence or absence of defendant’s
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hatchet brand upon the horse when it was a colt. Several
witnesses who were jurors at the first trial testified that
by permission of court at the former trial the horse was
examined by them, being thrown for that purpose, and
his jaw closely examined and-the hair removed, and no
such brand was discovered. On this point the testimony
seems to preponderate in favor of the plaintiff. At the
last trial, on request of defendant, the jury were by the
court permitted to view the animal, but when leave was
asked by the jury to clip the hair at the place where the
defendant said the horse was branded, in order that a
closer inspection might be made, the defendant inter-
posed an objection, which was overruled and the request
of the jury granted.

During plaintiff’s cross-examination he denied testify-
ing upon the former trial to certain facts, and to contra-
diet bim defendant’s counsel offered part of the bill of
exceptions of the testimony given on that trial. This
testimony was excluded, and defendant assigns error.
Preceding the offer of the testimony counsel offered the
certificate of the reporter, the filing marks on the bill, the
certificate of the trial judge, and the certificate of the clerk
of the district court, which stated, among other things,
that the document was the original bill of exceptions in
that case. The court excluded the offered evidence on
the ground that it had not been identified in the manner
provided by law. Whether the court was right or wrong
we need not determine because the printed brief makes
no complaint concerning this ruling. Brown v. Dunn,
98 Neb. 52; Peaks v. Lord, 42 Neb. 15; Madscn v. State,
44 Neb. 631; Blodgett v. McMurtry, 54 Neb. 69; Gulick
v. Webb, 41 Neb. 706; Mandell v. Weldin, 59 Neb. 699.
With the certificates excluded, strictly speaking, there
was not sufficient foundation laid for the introduction
of the evidence offered, and hence there was no error in
excluding the evidence. We have not overlooked the stipu-
Jation of counsel, but it did not go to this evidence, and,
again following closely the rules of evidence, we are con-
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strained to hold that it was properly excluded. But, in
any event, the refusal of the trial court to admit the tes-
timony thus offered by the defendant did not conclude
his right in this respect. The record shows the presence
of the jurors at the former trial as witnesses at the second
trial, and the impeaching testimony, if true, might have
been established by them. The defendant was not lim-
ited in this respect to the record testimony offered by
him and denied by the court.

The defendant brought to the courthouse other horses
owned by him, and requested that the jurors examine the
brands upon those horses, to the end that a comparison
might be made of the disputed mark or brand with the
undisputed ones. If the court was satisfied that the cir-
cumstances surrounding the branding of the disputed
horse, if it ever was branded with the hatchet brand, and
those connected with the marking of other horses were
so nearly alike that the results ought to be identical or
nearly so, in its discretion it might receive the evidence.
It is largely in the nature of experimental evidence
and is relevant. 2 Moore, Facts, sec. 1209; 1 Wigmore,
Evidence, sec. 460; Dawvis v. State, 51 Neb. 301. The rul-
ing of a trial court in the exercise of the discretion con-
fided to it in rejecting or receiving collateral evidence,
unless abused, will rarely be overruled in this court.
Fitch v. Martin, 84 Neb. 745. For the same reasons the
fourth and sixth assignments of error argued in the briefs
are overruled.

The complaint that the court erred in refusing to per-
mit defendant to testify in answer to certain questions
that he was the owner of the hatchet brand is without
merit. The fact is conceded all through the case. Tt is
undisputed, and was specifically testified to by defendant
in answer to other questions,

The court with propriety might have received defend-
ant’s testimony concerning the effect of branding a horse
afflicted with distemper; that is, that the brand would
likely blotch; but the error, if any, in rejecting that evi-



Vor. 85] SEPTEMBER TERM, 1909. S 135

Young v. Kinney.

dence is without prejudice in the present case. The brand,
if brand it was, was blotched beyond question.

We feel impelled in this case to affirm the judgment
hecause plaintiff has twice prevailed on a question of
fact. The jurors in each instance inspected the horse in
question, and doubtless a majority of them had as much
expert knowledge concerning the appearance of brands
and wire cuts on horses, and have as much ability to de-
cipher the disputed mark, as any expert produced on the
stand. That most important evidence from its nature was
not and could not have been included in the bill of ex-
ceptions, and we feel that none but the most glaring
errors ought to work a reversal of the judgment of the
district court. The testimony is somewhat conflicting
throughout, but the law has imposed upon the jury, as
triers of fact, the task of determining the credibility that
is to be accorded to the witnesses and the weight that is
to be given to the evidence.

The record shows that the trial court was liberal in the
range of inquiry that was permitted to both sides. Th