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CASES DETERMINED

IN TE 

SUPREME COURT OF NEBRASKA 
AT 

JANUARY TERM, 1905.  

JACOB CROCKFORD V. STATE OF NEBRASKA.  

FirED JANUARY 5, 1905. No. 13,792.  

1. Statute: LocAL CUSTOm. A local custom cannot operate to suspend 
a criminal statute, nor to overthrow the rules of evidence by 
which the commission of an offense is proved.  

2. Cattle Stealing. Where one not the owner takes into his possession 
a calf found running at large as an estray, and at the time takes it 
with the Intent to convert it to his own use, and to permanently 
deprive the owner of his property without his consent, such a 
taking would constitute the crime of cattle stealing as defined 
in the criminal code.  

2a. Instructions defining the crime of cattle stealing as copied in the 
opinion, where the taking is of an animal running at large, held 
properly given.  

3. Evidence examined, and held sufficient to sustain a verdict of guilty.  

ERROR to the district court for McPherson county: HAN
SON M. GRIMES, JUDGE. Affirmed.  

Beeler d& Muldoon, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
contra.  

HOLCoM , C. J. 

The defendant was found guilty of the larceny of a calf 
alleged to be of the value of $10 but which the jury found 
to be worth only $5. Upon the rendition of the verdict of 
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guilty, the court sentenced the accused to imprisonment 
in the penitentiary for the period of one year. The alleged 
larceny was committed in McPherson county, where graz
ing and stock raising is the principal industry. The ac
cused, while admitting that he obtained possession of the 
calf, testified that it came an orphan and in a half-starved 
condition to the premises where he was employed, and that 
as an act of kindness he placed it in an inclosure and cared 
for it as an estray, without any intent to steal.  

1. It is urged upon us that the trial court committed 
prejudicial error in not permitting the defendant to prove 
a custom, claimed to exist in the locality where the offense 
was charged to have been committed, to the effect: "That 
any one finding a calf either upon the prairie, or upon his 
range, or upon his premises, that is lost from its mother, 
and in a starving or half-starved condition, to take up the 
calf and feed it and save its life if possible. That, unless 
the owner or any person claiming to be the owner comes 
and brings a cow to the place where the calf is, and that, 
unless the cow owns the calf and the calf the cow, it be
comes the property of the taker up." We are not without 
scriptural authority for saying that the ox knoweth his 
owner and the ass his master's crib, and it would not seem 
unreasonable to conclude that the recognition by a cow of 
her offspring, especially before weaning time, ought to be 
of some probative value in determining the ownership of 
the calf. The real point of difference, however, in the case 
at bar, seems to hinge on the question of whether the cow 
should be taken to the calf, or the calf to the cow, for it 
is in evidence that when they were brought together the 
action of the older animal evidenced her maternal affec
tion for her lost offspring, or, if not, that it is manifest 
that she was quite willing to become the foster mother of 
the orphan calf. Whatever may be the force of the alleged 
custom, if proved, as to the respective rights of those tak
ing up and holding estrays and those claiming to be the 
owners, we do not find warrant in law or precedent for 
holding that such a custom, if existing, could operate to
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Crockford v. State.  

suspend a criminal statute, or to overthrow the rules of 
evidence by which the commission of an offense is proved.  
The point at issue is whether the accused took the calf in 
controversy with the intent to steal the same, and thus to 
convert it to his own use against the owner's consent and 
thereby permanently deprive him of his property; and not 
whether he refused to surrender the possession of an estray 
to one claiming to be the owner thereof. Whether the 
calf was or was not an estray at the time of the commis
sion of the alleged offense is not of itself of vital import
ance. In either event it was property subject to be taken 
with intent to steal.  

2. The following instructions are complained of: 
"9th. The jury are further instructed that if you be

lieve from the evidence beyond a reasonable doubt that the 
defendant took the calf mentioned in the information into 
his possession, or found it running with his stock, or with 
stock'that was in his care or under his charge, and that at 
the time he so took it or found it he knew it was not his 

own, and that he then and there intended to steal and con
vert the calf to his own use, and to deprive the owner of 
the calf, whoever he might be, and at the time took pos
session of the calf in question and held such possession 
with such intention, this would amount to the crime of 
larceny, provided you further find all the other material 
allegations of the information are proved by the evidence 
beyond a reasonable doubt.  

"10th. You are instructed that if you find from the 
evidence in this case that the calf described in the informa
tion was an estray, and that the defendant took it into his 
possession, or found it running with stock that was in his 

care, and took care of it and fed it with his stock or with 
other stock that was in his care, and that when he first took 
possession of the calf or discovered it with his stock that 
was in his care he did not intend to steal it or feloniously 
convert it to his own use, then he would not be guilty of 
larceny or receiving stolen property, although you find 
from the evidence beyond a reasonable doubt that he after-
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wards converted it to his own use with intent to deprive the 
owner of it." 

These instructions are approved in Lamb v. State, 40 
Neb. 312, and were pertinent to the issues raised in the 
present case and to the evidence introduced in support of 
the charge made against the accused. There was really 
but one question for the jury to determine and that was 
whether, when the accused took the calf, alleged to have 
been stolen, into his possession, he did so with the felonious 
intent to steal it; and these two instructions fairly sub
mitted that issue to the jury as a question of fact which 
it was its province to pass upon.  

3. It is argued that, aside from the confessions of the 
accused, there is no evidence to prove the corpus delicti, 
that is, that a larceny had been committed. There are 
other facts and circumstances in the record justifying the 
conclusion that the animal was stolen as alleged in the 
complaint, which, with the confession of the defendant 
offered in evidence, renders the evidence sufficient to sup
yort the verdict of guilty. We find no sufficient cause for 
:eversing the judgment of the trial court, and the same is 
accordingly 

AFFIRMED.  

FRANK H. PARKER V. LEWIS C. PARKER ET AL.  

FiTrD JANUARY 5, 1905. No. 13,514.  

1. Equity: NEW TRIAL: PEITION. In an action in equity to set aside 
a judgment at law and for a new trial on the ground that the 
party complaining has been deprived of his right to be heard in 
this court, the petition should allege that a motion for a new 
trial was duly filed and overruled by the district court, when the 
assignments relied upon are of errors of law occurring at the 
trial.  

2. Petition: SUFFICIENCY. If the evidence shows that such motion was 
in fact filed, and such evidence was received without objection, 
and the case tried in all respects as though the petition contained



JANUARY TERM, 1905.

Parker v. Parker.  

such allegation, the petition will be treated as sufficient in that 
respect.  

3. Summons in Error: SERVICE: NEGLIGENCE. When summons in error 
from this court is duly issued and placed in the hands of the 
proper officer for service, who informs the plailitiff's attorney 
upon inquiry that he has served the same, and the clerk of this 
court also informs plaintiff's attorney that the summons has been 
served and returned, the plaintiff's attorney may rely upon the 
presumption that the officer has done his duty. He Is not guilty 
of negligence in failing to further investigate the manner of the 
service, there being no circumstances tending to suggest a doubt 
as to its validity.  

ERROR to the district court for Gage county: CHARLES B.  
LETTON, JUDGE. Reversed with directions.  

G. M. Johnston and J. E. Cobbey, for plaintiff in error.  

E. 0. Kretsinger and T. J. Doyle, contra.  

SEDGWICK, J.  

The plaintiff in error began this action in equity in the 
district court for Gage county to obtain a new trial in a 
former action at law tried in that court. The district 
court refused the relief asked, and from the decree of that 
court dismissing his petition in equity he prosecutes pro
ceedings in error in this court. The ground upon which 
he sought to obtain a new trial was that he had been de
prived of his constitutional right-to a review of the former 
action at law in this court. After the determination of the 
law action in the district court, a bill of exceptions was 
duly settled, and a transcript of the proceedings with a 
petition in error was duly filed in this court, and a sum
mons was issued thereon and delivered to the sheriff for 
service. The sheriff delivered a copy of the summons to 
the stenographer of the attorney for the defendant at the 
attorney's office, and returned the summons to the clerk of 
this court with a certificate of service as follows: "I hereby 
certify that on the 28th day of August, 1902, I served the 
within writ of summons on the within named Lewis C.
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Parker's attorney, E. 0. Kretsinger." After the time for 
issuing summons in error in this court had expired, the 
service was, upon motion of defendant in error, found to 
be insufficient and the action was dismissed. There is no 
substantial conflict in the evidence.  

1. This petition does not allege that any motion for a 
new trial was filed in the law action. Of course, errors 
occurring at the trial could not be reviewed in this court, 
unless the attention of the trial court had first been called 
to such errors by a motion for a new trial. The party com
plaining would not be prejudiced by being deprived of a 
hearing in this court, if it was absolutely certain in ad
vance that the matters of which he complained would not 
be considered here. No new trial could therefore be de
creed because the party complaining had been deprived of 
his right to be heard in this court upon such assignments 
of errors, unless it appeared that a motion for a new trial 
had been duly filed. It appears, however, from the evidence 
in this case that such a motion was in fact duly filed. The 
motion was received in evidence in the court below without 
objection on the part of the defendant. The case was tried 
in all respects as though the petition alleged the proper fil
ing of this motion. The point is not discussed in the brief.  
It seems to have been first raised upon the oral argument 
in this court. The objection therefore is not now available.  

2. The controlling question here, and the one principally 
discussed in the briefs and oral argument, is as to the dili
gence of the plaintiff in his attempt to get his action into 
this court. It appears that he did not know what the 
sheriff had actually done in the matter of serving the sum
mons in error until after the time had elapsed for institut
ing proceedings in error in this court, when motion was 
made to quash the summons in error. The evidence shows 
that soon after the summons in error had been delivered to 
the sheriff for service, the plaintiff's attorney inquired of 
the sheriff if the summons had been served, and was in
formed that it had been. Upon being asked to be allowed to 
see the return, the sheriff told him that the return had not
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yet been written, but that this would soon be done. After

wards plaintiff's attorney inquired of the sheriff if he had 

made the return, and was informed that he had returned 

the summons to the clerk of this court. The attorney soon 

afterwards inquired of the clerk whether the summons had 

been served and returned, and was informed that it had 

been and was upon file. The attorney did not ask to see the 

return, and did not inquire of the sheriff as to his actions 

in making the service. It is insisted that the plaintiff was 

negligent in not examining the return. We do not so 

regard it. It may be that vigilant attorneys often do take 

such precaution. It is possible that they save themselves 

and their clients trouble by so doing, but we think that 

the principle that a public officer is presumed to do his 

duty is applicable here, and that when the summons is 

placed in the hands of the sheriff, the parties interested 

have a right to rely upon the sheriff's duly serving the sum

mons, unless there is some circumstance brought to their 

attention suggesting a doubt in regard to the matter. Be

fore the time for taking out a summons had expired, the 

attorney for the defendant in error made'no sign that he 

was aware of any irregularity in the service, but immedi

ately after the time had expired, he procured and filed in 

this court proof of the manner in which the sheriff had 

attempted to serve the writ. It may be that before it was 

too late to correct the error there was a doubt in his mind 

as to the validity of the service, but there is no circum

stance in the record which tends to indicate that any such 

doubt was brought to the mind of the plaintiff or of his 

attorney. If the form of the sheriff's return had been 

brought to the plaintiff's attention, it is not clear that he 

would have been guilty of negligence in not inquiring fur

ther in regard to the manner of the service. This, perhaps, 

might depend upon whether or not the service as shown by 

the return was prima facie sufficient. Upon this question 

there is a great variety of opinions to be found in the au

thorities. The statute (code, sec. 584) provides that serv

ice may be made upon the attorney of the defendant in
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error, and that service may be made by delivering to him 
personally a true copy of the writ. A return by the sheriff 
that he served "a copy of the summons upon the defend
ant" (naming him) has generally been held to be prima 
facie sufficient where the summons might be served by de
livering a copy to the defendant personally. And where 
the law requires that a copy be delivered to the defendant 
personally, it does not seem clear that a return that the 
officer served the summons upon the defendant ought not 
to be taken as prima facie proof of due service. However 
this may be, since it is clearly shown that the plaintiff had 
no notice of the form of the sheriff's return, we think that 
in failing to make further inquiry he was not guilty of such 
negligence as would deprive him of relief in this case. The 
other questions discussed in the briefs are disposed of in 
Zweibel v. Caldwell, 72 Neb. 47, decided with this case.  
The plaintiff has shown himself entitled to the relief 
asked, and the judgment of the district court is therefore 
reversed and the cause remanded, with instructions to 
enter a decree granting a new trial as prayed in the peti
tion.  

REVERSED.  

ROBERT E. ROBERTS, APPELLANT, V. SIOUX CITY & PACIFIC 
RAILROAD COMPANY ET AL., APPELLEES.  

FILED JANUARY 5, 1905. No. 13,037.  

1. Eminent Domain: RECORD: PRESUMPTION. When, after the lapse of 
30 years or more, the record of proceedings in the exercise of 
the power of eminent domain is shown to be such that they would 
have been valid under any circumstances, and where both parties 
have treated them as valid, such circumstances will, if necessary, 
and in the absence of evidence to the contrary, be presumed to 
have existed.  

2. Railroads: EASEMENT: ADVERSE POSSESSION. The use for agricul
tural purposes, such as grazing and cultivation by adjoining 
landowners of otherwise unused and unfenced parts of the right
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of way of a railroad company, is not inconsistent with or adverse 
to the enjoyment of the easement.  

3. Adverse Possession: NOTICE. Occupancy, by an individual, of parts 
of the right of way of a railroad company obtained by con
demnation proceedings, with elevators, granaries, coal sheds and 
similar structures, used in carrying on his business, and by the 
company, as a common carrier, for convenience in handling his 
shipments, will not be treated as adverse or under claim of 
title, unless actual notice of such claim is brought home to 
the company, or his conduct is such as will as a matter of law 
constitute such notice.  

4. - : - . In the absence of such notice or conduct, the erec
tiott and maintenance of such buildings without express agree
ment therefor will be regarded as being with the permission, 
consent or license of the company, and subject to its right to 
resume possession of the ground wbenever necessity requires its 
use for railroad purposes.  

5. -. The question whether in any case a railroad company can 
be deprived of its right of way by adverse possession is not in
volved in this case, and for that reason is not decided.  

APPEAL from the district court for Washington county: 
WILLIAM W. KEYSOR, JUDGE. Reversed: Decree entered.  

James W. Carr, for appellant.  

B. T. White and James B. Sheean, contra.  

BARNES, J.  

The appellant, as plaintiff, commenced this action in 
the district court for Washington county to obtain a de
cree quieting the title in himself to a strip of land 50 feet 
in width lying along and adjacent to another strip 100 feet 
in width,occupied by one of the defendants,appellee herein, 
for the operation of its railroad. The trial resulted in a 
decree quieting the title in the plaintiff to a small part of 
the land in controversy, on which he had erected an eleva
tor, and a judgment in favor of the defendant as to the 
rest of the premises. The case comes here by appeal; and 
the railroad company claims both strips of land are in-
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cluded in its right of way acquired by the exercise of the 

power of eminent domain in the year 1868; while ap
pellant denies such acquisition because of certain alleged 

defects in the condemnation proceedings, and contends 

that by reason of such defects the court acquired no juris
diction, and that such proceedings were void. The trial 
court sustained the contention of the railroad company .so 
far as the condemnation proceedings are concerned, and 
as his opinion on that question fully accords with our 
views, and has our approval, we adopt that part of it as 
our own: 

"Defendants claim a right of way through plaintiff's 
land 100 feet wide on each side of the center line of their 
track, and are threatening to take possession thereof to 
its full width. Plaintiff admits that they have a right of 
way 50 feet wide on each side of the center line of their 
track, and brings this action for the purpose of enjoining 
them from excluding him from either of the strips of land 
which lie between the 50 feet and the 100-feet limits." 
* * * It appears that "prior to and at the time of the 
building of the Sioux City & Pacific Railroad through 
Washington county, plaintiff was in possession of three 
contiguous quarter sections of land adjacent to the village 
of Arlington, and extending east therefrom. The first, 
being the northwest quarter of section 18, township 17, 
range 10, he occupied as the tenant of one Thomas Beatty; 
the second, being the northeast quarter of said section, he 
owned and resided upon, which for the sake of convenience 
will be hereinafter referred to as the homestead; and the 
third, being the northwest quarter of section 17, in said 
township and range, he held possession of under a privi
lege of cutting hay thereon.  

"July 19, 1868, the aforesaid railroad company filed an 
application in the county court of said county for the ap
pointment of commissioners for the condemnation of a 
right of way across said quarter sections of land 100 feet 
on each side of the center line of its tracks. Commis
sioners were accordingly appointed, and they reported to
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said court that the plaintiff was damaged in the sum of 
$150 for the right of way, as prayed for, through his home
stead quarter. From this award he appealed to the dis
trict court; but he subsequently settled with the company 
for $500, dismissed his appeal, and delivered to the com
pany a deed which conveyed to it an easement of 200 feet 
wide across said homestead. Plaintiff now alleges that 
defendants obtained no right of way by virtue of said pro
ceedings because they were in many respects irregular and 
void. But, if said condemnation proceedings were irregu
lar or even void, plaintiff estopped himself from making 
such a plea when he dismissed his appeal and accepted the 
$500 from the railroad company. Kile v. Town of Yellow

head, 80 Ill. 208; Hartshorn v. Potroff, 89 Ill. 509; Burns 

v. Milwaukee & M. R. Co., 9 Wis. 420; Hitchcock v. Dan
bury & N. R. Co., 25 Conn. 515; Trester v. Missouri P. R.  

Co., 33 Neb. 171. At all events, plaintiff's right of way deed 
closes his mouth as to the existence of a 200-feet right of 
way across his homestead. It is true, however, that he 

alleges that said deed was altered subsequently to delivery 
thereof by a ciange of the word 50 to 100, thereby making 

the right of way 200 feet instead of 100 feet wide. But we 

are compelled, by a preponderance of the evidence, to find 

that he was mistaken. The recital in the deed that said 

alteration was made before the execution of the deed; the 
appearance of the ink, the similarity of the penmanship of 
said alleged alterations with the handwriting of the body 

of the instrument, and J. A. Unthank's testimony, all con

vince the court that plaintiff has forgotten the circum
stances attending the execution of the deed and about the 

alteration, and that he must have known at the time that 

he was making a conveyance of 200-feet easement to the 

company. Moreover, the condemnation proceedings, of 

which he certainly had knowledge,, related to a 200-feet 

right of way, and so did the release which he gave7 to the 

company for damages. The conclusion is irresistible that 

the plaintiff knew. that the railroad company was at

tempting to procure a 200-feet right of way, not only

VOL. 73] 11



NEBRASKA REPORTS.

Roberts v. Sioux City & P. R. Co.  

through his homestead, but also through the other two 
quarter sections of land; indeed, he so testified; and, that 
as to said homestead he is now estopped by his deed to 
claim otherwise.  

"That the company obtained a 200-feet right of way 
through the other two quarter sections of land is not so 
clear. In Trester v. Missouri P. R. Co., 33 Neb. 171, it was 
held that a petition for the appointment of freeholders to 
assess damages should state, among other things, the 
names of the landowners, if known, a description of the 
land over which the railroad is located, the width required 
for right of way purposes, and that the landowner refuses 
to grant a right of way through his premises. The peti
tion filed in the condemnation proceedings in question 
did not state the names of the owners of the lands over 
which the railroad had been located, or recite that the own
ers were unknown, or allege that they had refused to grant 
a right of way over their premises. Plaintiff contends that 
these omissions render the petition jurisdictionally de
fective, and that therefore all of the proceedings based 
thereon are void. While the petition does not allege that 
the owners of said two quarter sections of land were un
known, the proceeding was evidently begun by the com
pany and heard by the court on that assumption. The 
published notice described them as unknown owners, and 
that is sufficient proof of the fact, which has passed un
challenged for 34 years. If the names of the owners were 
unknown, it is manifest that they could not have been 
inserted in the petition, and that the rule laid down by 
the case of Trester v. Missouri P. R. Co., supra, was not 
intended to be applicable to such a case as this. An al
legation that the names of the owners of the lands were 
unknown was a proper one, and it ought to have been put 
into the petition, but its omission was not fatal to the 
jurisdiction of the county court. So, too, the omission 
of an allegation that the owners had refused to grant a 
right of way over their premises is immaterial; for, after 
a studious consideration of the statutes, and for what
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seems to be the better reasoning, and in the absence, too, 
of authorities to the contrary, we are of the opinion that in 
cases of nonresidents it is not essential to the jurisdiction 
of the county court that a railroad company should allege 
in its application for the appointment of commissioners 
that it had first tried to obtain a right of way by agree
ment with the owners of the lands over which its railroad 
was located. Under this view of the law the application 
aforesaid was sufficient to give the county court juris
diction as to the other two quarter sections of land, whose 
owners the evidence shows were then nonresidents.  

"The notice served on nonresidents by publication was 
published in a newspaper in Douglas county, and it was a 
legal notice, if there were no newspaper then being pub
lished in Washington county. Plaintiff claims that the 
burden of showing that there was no newspaper published 
in Washington county at that time rests upon the de
fendants, because they must prove a valid condemnation 
proceeding. The fact that the notice was published in 
another county, that the county court acted on said notice, 
and that said notice has passed unchallenged for nearly 
35 years makes a prima facie case in defendant's favor as 
to this issue, and in the absence of testimony to the con
trary warrants the court in holding that said notice was 
properly published, and is valid.  

"Plaintiff also alleges that said condemnation proceed
ings were invalid because of want of proof of payment of 
the damages awarded. He admits that he received $500 for 
a right of way through his homestead. J. A. Unthank 
testifies that he received from the county court, for his 
nephew, the damages which were awarded for a right of 
way over the northwest quarter of section 18; and even if 
there be no evidence of his authority to receive said dam
ages, his testimony nevertheless proves that they were paid 
into the county court. The county court record has the 
word 'paid' written on the margin of the page opposite 
the descriptions, northwest quarter of section 17, and 
northwest quarter of section 18. This word standing be-
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fore the description, northwest quarter of section 17, is 
verified by Mr. Unthank's testimony; and if it is properly 
before the northwest quarter of section 17, on which the 
damages were paid, then it is reasonable to believe that it 
would not have been written opposite the northwest quar
ter of section 18 unless the damages had been paid on that 
quarter also. There is no apparent reason why the rail
road company should have paid in the damages on one 
quarter section and not on the other, nor why the county 
court should have written the word 'paid' rightly before 
one description and wrongly before the other." 

In Livingston v. Arnouo, 56 N. Y. 507, it was held that 
an official memorandum made by an officer against his 
interest is evidence as well of the fact against his interest, 
as of the other matters contained in it. "The evidence 
shows that the damages were paid into the county court, 
and it is reasonable to infer that the owners of the lands 
received the money. It is at all events very unlikely that 
plaintiff, who was then occupying the land as an agent 
and who had full knowledge of the condemnation proceed
ings, did not inform his principals of the seizure of a right 
of way over their land, and that they did not thereafer 
demand and receive the damages due them." 
- We are therefore of the opinion, and so find, that the 
Sioux City & Pacific Railroad Company did, by valid con
demnation proceedings, obtain a right of way 200 feet wide 
over the aforesaid three quarter sections of land. The 
right thus obtained was only an easement under which the 
railroad company was entitled to use the land thus con
demned as a highway for the purpose of operating its 
road, but the fee remained in the holders of the legal title, 
who were the owners of the servient estate.  

The appellant further contends that he has obtained 
title to the strip of land in controversy, or at least a part 
of it, by reason of his alleged open, notorious, exclusive, 
continuous and uninterrupted adverse possession thereof 
under a claim of title for more than the statutory period 
of limitation. This requires an examination of the evi-
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dence, and a finding on that question. It appears from the 
record that, except as to that part of the north 50-feet 
strip which lies west of the defendant's section house, the 
plaintiff's use of the disputed part of defendant's right of 
way was for agricultural purposes. The evidence con
tained in the bill of exceptions shows that the plaintiff 
cultivated a part of the right of way situated outside of 
the railroad fences, cut grass thereon, in fact, farmed the 
same up to said fences. Such use was permissive only, 
and not at all inconsistent with the defendant's use of its 
easement. Plaintiff being the holder of the legal title 
had a right to cut the grass and timber, and to cultivate 
the right of way outside of the railroad company's fences 
so long as the company did not need the grass and timber 
for the maintenance of its track, and such cultivation did 
not interfere with the proper and safe running of its 
trains. We fail to see anything in either the plaintiff's 
claim to the grass and timber, or his cultivation of the 
right of way which was outside of the defendant's fences, 
which would indicate that such use was other than per
missive. It is true that appellant Roberts erected 
fences for calf pastures and hog lots, but the use of 
the right of way for such purposes was not less per
missive and consistent with the company's rights than 
was his cropping of the ground within the 200-feet strip.  
It appears that payment was made to the plaintiff of $100 
by Mr. Hall, the defendant's agent, for permission to re
move earth from said disputed land, and for a waiver of 
damages therefor; and it is claimed that such payment 
was a recognition of the plaintiff's claim of title; but it is 
doubtful whether that act of the company, which appears 
to have been done in ignorance of its rights or in forget
fulness of the true width of its easement, should be held 
sufficient to take from it a large tract of land which the 
state has permitted it to acquire and hold for the purpose 
of a public highway. If, as was held by the supreme court 
of Maryland, a railroad company cannot grant an ease
ment across its right of way, it certainly cannot lose its
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right of way by unnecessarily paying out money for some 
of the earth thereof. Sapp v. Northern C. R. Co., 51 Md.  
115. Again, the plaintiff's possession of a large part of 
the 50-feet strip in question, north of the defendant's 
track, was not exclusive, for the public used said strip at 
least to the width of an ordinary wagon track as a public 
road, and the same may be said of that ground which was 
used by the company for the storing of ties. In order to 
obtain title by adverse possession, the plaintiff's use of the 
portion of the railroad company's right of way in question 
must not have been permissive, but must have been of such 
a character as to thereby apprise the railroad company 
that the possession was intended to be adverse and hostile 
to its easement. The great weight of authority is that 
fencing and cultivating a right of way, cutting the grass 
and timber thereon and using the land for pasturage are 
not evidence of an adverse holding, because the owner of 
the fee has the right to do these things so long as they do 
not interfere with the operation of trains. They are in 
themselves no notice to the company that its right to use 
its right of way to its full width, when needed, will be con
tested or denied. The supreme court of Iowa, in S1ocumb 
v. Chicago, B. & Q. R. Co., 57 Ia. 675 (a case very much 
like the one at bar), said: "Plaintiff's possession was not 
adverse to, nor inconsistent with, the right of defendant 
to occupy the whole right of way, whenever it became 
necessary or desirable for it to do so." The use of the 
plaintiff of the condemned lands along side of the railroad 
for agricultural purposes, so long as the same was not 
required for the purpose of convenience or necessity by 
the railroad company, was a use entirely consistent with 
his right as the owner of the fee, and was not incompatible 
with the easement granted to the railroad company. East 
T. V. & G. R. Co. v. Telford's Executors, 89 Tenn. 293; 
Mobile & 0. R. Co. v. Donovan, 104 Tenn. 465, 58 S. W.  
309. In Northern Counties Investment Trust Co. v. En
yard. 24 Wash. 366, 64 Pac. 516, the court held that fenc
ing and cultivating land for over ten years, which is sub-
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ject to a right of way, is not adverse but permissive, since 
it is not inconsistent with such right of way.  

We are theirefore of thc opinion that the law is, and as a 
matter of right and logical reason ought to be, that no 
part of a railroad company's right of way which has been 
validly procured and paid for, and over which it is run
ning its trains daily, can be lost to it by the use thereof 
of the owner of the adjoining land, which is permissive or 
consist nt with the coiiany's use of its tracks, such as 
cultivating, L, sturing, moilving, or cutting the timber 
thereof. In this state, where thousands of fertile acres of 
railroad rights of way can he profitably cultivated by ad
joining landowners without detriment to the railro2ds, 
the court ought not to deprive the state and th, landown
ers of such sources of profit by adopting a rule which will 
compel the railroa( coipanies to fence their rights of 
way to their full width in order to save their easemieuts.  

Plaintiff has called the court's attention to that section 
of the statute which relates to fencing railroads, and has 
argued inferentially, at least, that a railroad company 
loses its right of way by failing to fence it. This statute 
requires the fencing of a right of way fo- the protection 
of live stock, and it does not provide that a failure to 
fence shall in any respect alfect its right to its easement 
or determine the width thereof. The use of its track by 
a railroad company is an assertion of its right to the full 
width of its right of way; and it is immaterial where it 

places its fences for the exclusion of stock from its track.  
The location of such fences is not in itself conclusive evi
dence of abandoninent of any part of the right of vay 
which may be outside thereof. The statute is a police reg
ulation, and the only penalty for its violation is an action 
for negligence.  

It is said that there is no evidence that the 50-feet strips 
of right of way in dispute are necessary for the operation 
of defendant's railroad, and therefore the plaintiff claims 
that he ought at all events to be awarded the injunction 
prayed for. The statute provides that a railroad company 
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may acquire for right of way purposes so much land as 
may be necessary therefor, not exceeding 200 feet in width.  
Whether the amount asked for in a condemnation pro
ceeding is necessary or not must be determined in such 
proceeding; and the condemnation of a certain width for 
a right of way is an adjudication that said width is neces
sary.  

The case of Northern P. R. Co. v. Smith, 171 U. S.  
260, was an ejectment suit against the company to recover 
a portion of its right of way. The trial court found that 
the company claimed a 400-feet right of way under a grant 
by congress; that the company had actually used only 25 
feet thereof; that the remaining part was not necessary for 
the operation of the road, and that the plaintiff should 
recover. The supreme court of the United States reversed 
the case, holding that a grant of a 400-feet right of way was 
conclusive that such an amount was necessary, and that 
a showing of the amount actually used was immaterial.  
The case is also an authority that ejectment will not lie 
against a right of way obtained with the knowledge of the 
owner of the fee. Under this decision the plaintiff herein 
could not recover the land in question by ejectment, and 
it is therefore doubtful about his right to an injunction to 
prevent the company taking its own.  

The most logical rule is that announced in Hurd v.  
Rutland & B. R. Co., 25 Vt. 116, in which the supreme 
court of that state held that those from whom land has 
been taken for a right of way retain no unquestionable 
right to its use for pasturage or otherwise, .and that the 
right of the railroad company to the use and possession of 
its right of way is absolute during the existence of the 
easement.  

Dietrichs v. Lincoln & N. R. Co., 13 Neb. 361, is a de
cision to the effect that the judgment of a railroad man
ager that a certain tract of land ought to be condemned 
for railroad purposes is prima facie evidence that said 
land is necessary for the operation of the road. If this be 
so, then the judgment of the defendant, as indicated by the

[VOL. 7318 NEBRASKA REPORTS.



Roberts v. Sioux City & P. R. Co.  

threat alleged that it ought to take possession of its right 
of way to its full width, ought to be at least prima facic 
evidence of the necessity of such taking, and casts upon the 
plaintiff the burden of proving that the company does not 
need the land in controversy; and the cases of Forney v.  
Fremont, E. & M. V. R. Co., 23 Neb. 463, and Chicago, B.  
& Q. R. Co. v. Hull, 24 Neb. 740, decide nothing contrary 
to this rule. It cannot be the law that even a railroad 
company must prove that it needs its property in order to 
recover possession of it. If plaintiff believed that de
fendant did not need a 200-feet right of way through his 
homestead, he should have raised that issue in the con
demnation proceeding. He did not do so, and we do not 
perceive how he can do so now, either justly or lawfully, 
without at least tendering back to the company a proper 
part of the $500 which he received as compensation for 
the 200-feet easement.  

We come now to consider the rights of the parties as to 
that part of the 50-feet strip in question occupied by the 
plaintiff's elevator, comprising 1,960 square feet. The 
testimony establishes that from the west line of section 18, 
running north and south, which is the east line of the vil
lage of Arlington, and extending east along the railroad 
of the defendant's 335 feet to the fence inclosing the sec
tion house referred to in the record, is a strip of ground 
50 feet wide. Upon a part of, and near the west end of, 
this strip the plaintiff, in the year 1880, erected a granary 
extending east 100 feet and adjacent to the right of way 
of the defendant, measuring 50 feet from the center of its 
track, north. He maintained said granary at that point 
until the year 1882, in connection with an elevator which 
he had erected upon the ground which he leased of the 
defendant on its 50-feet right of way, at which time he 
removed the granary referred to across the road to the 
north, and erected upon the former site of said granary a 
grist-mill, at which time the defendant, the Sioux City & 
Pacific Railroad Company, atl the request of the plaintiff, 
constructed a spur track from its main line to the plain-
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tiff's mill for his accommodation in the shipment of the 
products of the mill. The spur track was constructed 

from near the section house over the 50-feet right of way 

on the north of the main tracks of the railroad toward the 

west, parallel with the side track to a point a short dis
tance west and south of the mill. Sometime during the 

spring of the year 1885, the elevator which plaintiff was 

maintaining upon the ground which he leased of the de
fendant southwest of the mill, together with the mill, was 

burned to the ground, and the plaintiff discontinued the 
use of the leased ground. Plaintiff immediately began 
the construction of an elevator upon the site of the mill 
which was burned and which had been formerly occupied 
by the granaries referred to, also sone coal houses whi-h 

extended for some distance to the east thereof, being some
thing near 100 feet in length, east of the elevator. From 
that point to the west line of the fence inclosing the sec
tion house, plaintiff occupied the ground with his lumber 

yard and for a stone yard until the year 1898, when he tore 

down a portion of the coal house and erected, or permitted 
to be erected, another elevator which is occupied by his 

lessee, who is a son of the plaintiff, and which they con

tinued to occupy and use until the commencement of this 

suit. At the place where this elevator is standing the 

tracks of the company have never been fenced by it, but 

appellant Roberts has maintaiied a fence inclosing his 

own land upon a line running 100 feet north of the track, 
that is, along the northern boundary of the right of way 
as claimed by the company. The controverted strip lying 

between this boundary and a line running parallel with 
and 50 feet from the track has, with the exception of that 

part of it actually occupied by the above mentioned struc

tures of appellant, continuously, since the building of the 

road, been in use by the conmptmy for a section house yard, 
for a spur track, and as dumping and storage ground for 

ties, rails and like material; and by the permissive use of 

a part of it by the public for a road. During the same 

time the company have burned fire guards and cut the
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grass growing upon the ground in like manner as with 

other parts of its right of way. The now existing elevator 

was built in 1900, in the face of protest and disputed right, 
so that there are no equitable considerations of estoppel 

or other kind to obscure legal principles or restrain their 

application.  
It seems, then, that the strip lying 50 feet north of the 

unfenced portion of the company's track, if regarded as a 

whole, was used in common by the appellant and the com

pany and by the public for highway purposes. We think 
this fact has an important bearing upon the question 

whether appellant had open, notorious and exclusive pos

session under claim of title to the grounds occupied by 
his buildings. That the company was ever actually noti

fied that he made such a claim, or regarled his possession 

as so characterized, until about the time of the building of 

the new elevator is not asserted, and the first building he 

erected on the right of way, on a site adjoining the land in 

dispute, was built under a lease from the company. Ele

vators, granaries, cribs, coal sheds and similar structures 

are in the nature of warehouses, and serve as adjuncts and 

accessories to the carrying on of the trade and transporta

tion which are the principal objects for which railroad 

companies are created. As in the case of passenger sta

tions and depot buildings, it is within the charter powers 

of the companies to erect and maintain them themselves, 
or they may permit them to be built by other corporations 

or by individuals upon their rights of way, and in either 

case they serve the same purpose. But in the nature of 

things, at least in the absence of agreement or evidence to 

the contrary, such occupancy must be regarded as per

missive and subject to be terminated at any time when the 

company shall require the grounds for the erection of such 

structures by itself, or for occupancy by side tracks and 

sidings; otherwise the utmost vigilance might be required 

of railroad corporations to preserve the beneficial and 

necessary use of their rights of way for their own purposes 

from being destroyed or taken away from them by "squat-
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ters" and adverse claimants. Manifestly, as it seems to 
us, such a situation would be contrary to public policy.  

Again, as we have stated above, a railroad company ac
quiring its right of way by condemnation proceedings 
under the constitution and laws of this state does not ob
tain a fee title thereto. It secures merely an easement in 
the right of way which authorizes it to build and operate 
its railroad as a public highway. The fee title and serv
ient estate remains in the original owner, and may be 
sold and conveyed by him to another. In the very nature 
of things the railroad company cannot dispose of, alienate 
or even lease its easement for any purpose except for the 
operation of a railroad; and whenever the right of way is 
abandoned for that purpose, it reverts at once to the owner 
of the servient estate. Such was the right obtained by the 
railroad company to the land in controversy in this case.  
Therefore it is not manifest to us how title or right to this 
easement of the company can be obtained by a third per
son by adverse possession. It follows, as a logical conse
quence, that persons erecting structures, such as the ones 
above described, upon railway rights of way, do so with 
the knowledge of existing conditions, and their occupancy 
will be presumed to be permissive only and by the express 
or tacit license of the company at least, until the latter 
shall be distinctly notified that the occupiers are claiming 
a superior right. This conclusion renders it unnecessary 
to decide whether in any case a railroad company can be 
deprived of its right of way by adverse possession. The 
railroad company filed a cross-bill in the district court 
praying for a dismissal of the plaintiff's petition, and for 
a decree quieting title to its right of way over all the lands 
in controversy. The trial court granted the prayer except 
as to the elevator and site, and the right of ingress and 
egress thereto, adjudging the latter to be in the plaintiff.  
We are of the opinion that the district court was wrong 
in granting the plaintiff such relief, and for that reason 
the decree of that court must be reversed.  

We find that the plaintiff has failed to show any ground

22 NEBRASKA REPORTS. [VOL. 73



Roberts v. Sioux City & P. R. Co.  

for relief; that his petition should be dismissed, and that 

the prayer of the defendant's cross-bill should be granted to 

the extent that its easement be quieted in and to the whole 

of its right of way in question. It is therefore ordered 
that the decree of the district court be reversed, and a 

judgment entered in this court in accordance with this 

opinion.  
JTTDAMENT ACCORDINGLY.  

HOLCOMB, C. J., dissenting.  

I am unable to concur in that part of the majority opin

ion reflected in the third and fourth paragraphs of the 
syllabus. As I view the law and the evidence as disclosed 
by the record, the judgment of the trial court should be 

affirmed in its entirety. The majority opinion, as it seems 

to me, leads logically to the conclusion that no title can 

be acquired by adverse possession of any part of a rail

road company's right of way except upon actual notice of 
the adverse claim of title which is in fact brought home to 

the company holding such right of way. This engrafts on 

the law of adverse possession an exception to the general 
rule for which I can perceive no sound reason nor author
ity in precedent. The learned trial court hearing the case 
filed therein a written opinion in which the authorities are 
reviewed, and the reasons for the conclusions reached are 

ably and clearly stated. In order to miake myself the 

better understood, I desire to quote from portions of this 

opinion, even though in so doing I may, in a measure.  

repeat what is said in the majority opinion. It is to be 

borne in mind that the plaintiff claims by adverse pos

session a portion of the defendant's right of way because 

of his having occupied and used it for'agricultural pur
poses, and to another portion because of his having erected 

and occupied a mill, elevators and coal houses for pur
poses for which such structures are generally used. The 

defendant railroad company claims a right of way of 200 

feet in width, that is, 100 feet each way from the center of 

its main tracks. The inner 50-feet strip is in nowise in
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controversy. It is the outer strip of 50 feet to which the 
plaintiff lays claim by virtue of his alleged adverse pos
session.  

1. The interest of the railroad company in and to its 
right of way arising by virtue of condemnation proceed
ings and a right of way deed executed for value seems to 
be in the nature of an easement rather than a qualified or 
absolute fee title, and, because of the character of its 
ownership of its right of way, it is sought in the argument 
to draw a di-tinction as to the acquisition of title hy ad
verse possession of an easement, such as exists in the case, 
and of real estate used for right of way purposes when the 
title is held unqualifiedly. I am of the opinion that there 
are no substantial grounds for a distinction. It may be 

the fact of the nature of the interest of the coinl)any en
joying the bnefit of the right of way may have a legiti
mate hearing in determining the question of wlether the 
possession of the adverse claimant was hostile and incon
sistent with the possession for right of way purposes, or 
permissive only; ': rwist, I think the same rules should 
apply to all. In this connection, the trial court in its 
opinion says: 

"The railroad company obtained an easement in said 
200-feet strip of land, but the fee thereof remained in the 
holders of the legal title. While counsel spoke of the 
plaintiff's obtaining title by adverse possession, they 
doubtless meant merely that he had by such possession 
cut off defendant's right to the enjoyment of that part of 
the easement in controversy. * * This p)oposition of 
law seems unimportant, however, for, if it be conceded that 
a portion of a right of way which a railroad company holds 
in fee can be lost by adverse possession, then, a right of 
way easement may be lost in the same way. * * * Indeed, 
there seems to be no sound reason for the rule that a right 
of way held as an easement cannot be lost by adverse pos
sessIon, and that one held in fee can be. The arguments 
pro and (0on for one of these propositions are quite as 
pertinent to the other."
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The courts generally, where it is held an adverse title 
may be acquired, regard the right, whether it be merely 
an easement or an absolute fee title, as being subject to 
loss of such right or title by adverse possession under 
rules equally applicable to both estates. This court has 
said that an easement in real estate may be acquired by 
open, notorious, peaceable, uninterrupted, adverse posses
sion for the statutory period of ten years, Omaha & R.  
V. R. Co. v. Rickards, 38 Neb. 847; and that it may like
wise be lost is hardly open to doubt. In Washburn, Ease
ments and Servitudes (4th ed.), 717, it is said: "In the 
first place, if the easement has been acquired by deed, no 
length of time of mere nonuser will operate to impair or 
defeat the right. Nothing short of a use by the owner of 
the premises over which it was granted, which is adverse 
to the enjoyment of such easement by the owner thereof, 
for the space of time long enough to create a prescriptive 
right, will destroy the right granted." Speaking of the 
right of way of a railroad company, the supreme court of 
Massachusetts say: "The right acquired by the corpora
tion, though technically an easement, yet requires for its 
enjoyment a use of the land, permanent in its nature, and 
practically exclusive." Hazen v. Boston & M. R. Co., 2 
Gray (Mass.), 574. Or as is said by the Vermont supreme 
court: "If that interest is regarded as a mere servitude or 
easement, the land nevertheless becomes so far the prop
erty of the corporation that their right is exclusive in its 
use and possession during its existence, as much so as 
that of the owner or occupant of the adjoining land." 
Hurd v. Railroad Company, 23 Vt. 116. See, also, Illinois 
C. R. Co. v. O'Connor, 154 Ill. 550; Illinois C. R. Co. v.  
Wakefield, 173 Ill. 564; Donahue v. Illinois C. R. Co., 165 
Ill. 640.  

In those states where the right of way of a railroad com
pany may be lost by adverse possession, the general rule 
is that it makes no difference whether the railroad com
pany has merely an easement, or has a qualified fee, or an 
absolute fee simple title. Nashville, C. & St. L. R. Co. v.
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Hammond, 104 Ala. 191, 15 So. 935; Matthews v. Lake S.  
& M. S. R. Co., 110 Mich. 170; Pittsburg, C., C. & St. L. R.  
Co. v. Stickley, 155 Ind. 312; Donahue v. Illinois C. R. Co., 
supra; Turner v. Fitchburg R. Co., 145 Mass. 433; North
ern P. R. Co. v. Ely, 25 Wash. 384, 54 L. R. A. 526.  

2. In respect of the claims of the plaintiff that he had 
acquired by adverse possession the railroad company's in
terest in the outer 50-feet strip of its right of way because 
of his possession and use of the land for agricultural pur
poses, the trial court in its opinion observes: 

"That is to say, the possession of a portion of a railroad 
right of way must not be permissive, but must be of such 
a character as to thereby apprise the railroad company 
that the possession is intended to be and is adverse and 
hostile to its easement. While a few of the authorities, 
notably those from Illinois, hold that fencing in and cul
tivating a right of way or a portion thereof constitutes ad
verse possession, the great weight of authority is that fenc
ing and cultivating a right of way, cutting grass and 
timber thereon, and using the land for pasturage, are not 
evidence of an adverse holding, because the owner of the 
fee has the right to do these things so long as they do not 
interfere with the operation of trains. They are in them
selves no notice to the company that its right to use its 
right of way to its full width, when needed, will be con
tested or denied. The erection, however, on the right of 
way of a mill or an elevator or any other kind of improve
ments which become a part of the land, and which are in
consistent with the right of the company to take posses
sion of the right of way to its full width at any time, has 
been held to be sufficient evidence of adverse possession 
to destroy the company's easement in the land so oc
cupied." 

It seems to me that this statement of the law is fully 
as favorable to the defendant railroad company as is 
justified by the authorities and sound reasoning, and I 
am unwilling to go further or to the extent to which the 
rule is carried in the majority opinion. To support the
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conclusion of the trial court as to the extinguishment of 
the right of way easement, or the acquisition of title by 
adverse possession to the outer 50-feet strip occupied by 
the plaintiff and used for purposes of agriculture, the 
trial court, among many cases, cites Slocumb v. Chicago, 
B. & Q. R. Co., 57 Ia. 675, wherein it is said: "In Barlow 
v. Chicago, R. I. & P. R. Co., 29 Ia. 276, a right of way was 
conveyed by deed to the Missouri & M. R. Co., in 1853, 
which the Chicago, R. I. & P. R. Co. acquired in 1866, and 
then constructed its road. It was held upon demurrer to 
the answer that the right of way was not affected by non
user, and that the statute of limitation did not bar the 
defendant's right, notwithstanding the fact that the answer 
alleged that the lands over which the right of way was 
claimed, during this whole period of thirteen years, had 
been fenced and used for agricultural purposes. This case, 
it seems to us, is decisive, that the defendant's right to the 
twenty-one feet in question is not barred by the possession 
of the plaintiff. The plaintiff's possession was not ad
verse to, nor inconsistent with, the right of defendant to 
occupy the whole right of way, whenever it became neces
sary or desirable for it to do so." 

Also the Northern Counties Investment Trust Co. v.  
Enyard, 24 Wash. 366, 64 Pac. 516, wherein the court say: 

"The uses for the right of way in connection with the 
operation of the railroad may be many. It may require a 
use for additional stations or side tracks. The company 
must so use its right of way as to reasonably prevent the 
communication of fires in the operation of its engines.  
Many of these uses, it will be observed, need not neces
sarily be made by the company when its line is fArst con
structed. They must all be regarded, however, as in con
templation of the grant of the right of way. The clearing, 
cultivation, and fencing of a portion of the right of way 
not in use at the time would not seem to be inconsistent 
with the continuing rights of the company. We do not 
think the acts of possession of appellant's grantors were 
such as to notify the company of an adverse claim to the
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strip of land in controversy. Such occupancy and use by 
appellant may be regarded as permissive." 

I think these authorities, among the many conflicting 
cases, announced the sounder and better rule, and, so be
lieving, my views accord with those expressed by the 
learned trial judge in the opinion from which I have liber
ally quoted.  

After discussing the authorities and the issues of law 
involved in the action, the questions of fact arising from 
the evidence in the case were disposed of by the trial court 
in the following manner: 

"Except as to that part of the north 50-feet strip which 
lies west of the section house, the evidence clearly proves 
that plaintiff's use of said disputed part of defendant's 
right of way was permissive only, and not at all inconsist
ent with defendant's use of its easement. Plaintiff being 
the holder of the legal title had a right to cut the grass 
and timber and to cultivate the right of way outside of the 
company's fence, so long as the company did not need the 

grass and timber for the maintenance of its track and 
said cultivation did not interfere with the proper and 
safe running of its trains; and the court fails to see any
thing in either plaintiff's claim to said grass and timber, 
or his cultivation of said right of way, that was, under the 
greater weight of the authorities, any notice to the de
fendant that he would ever dispute its title to its easement, 
or any part thereof. It is true that he erected fences for 
calf pastures and hog lots; but the use of the right of way 
for such purposes was no less permissive and consistent 
with the company's rights than was his cropping of the 
ground within the 200-feet strip." 

3. With reference to that portion of the right of way in 
controversy occupied by the elevator and other structures 
adjacent thereto, the trial court found that the adverse 
possession of the defendant had ripened into a perfect title.  
It is said: 

"The testimony establishes that the elevator occupies 
1,960 square feet. As to this land and enough more if

[VOL. 78



Roberts v. Sioux City & P. R. Co.  

necessary to provide proper and needed approaches to the 

elevator the prayer of the petition must be granted. It 

seems to me that the Kansas and California cases lay 

down the more logical and the sounder rule; but the weight 

of authority sustains the plaintiff as to the ground on 

which the elevator stands. In order to obtain a hostile 

possession of any part of said right of way it was neces

sary to give the company notice of an intent to do so.  

There is no evidence that plaintiff ever gave the defendant 

any actual notice that he was holding any part of the right 

of way adversely. * * * But the erection of an elevator 

was such an appropriation of the land and was an 

improvement of such a permanent nature that the rail

road company was thereby charged with notice that said 

possession was hostile. While it may be true that railroad 

companies foster business and encourage trade by permit

ting the erection of mills and elevators on their rights of 

way, a donation of lands for -that purpose ought to be 

presumed where no objection is made to the ciection of 

such structures and they have been allowed to stand ten 

years or more." 
It seems to ine there can be no question but that the 

erection by the plaintiff of the buildings of which mention 

has been made was a positive and unqualified assertion 

of claim of title adverse to the railroad company, and that 

the possession was so open, notorious, continuous, exclu

sive and hostile in character as to charge the plaintiff as 

a matter of law with notice of the adverse claim. It is, in 

my judgment, erroneous to say that these buildings were 

adjuncts of the railroad property, or that the plaintiff's 

business as conducted was carried on in conjunction with 

that of the railroad company. The plaintiff's business 

was purely private and conducted for his own benefit and 

profit. It is true that his business was facilitated by hav

ing his structures on or adjacent to the railroad right of 

way and close by the spur track constructed by the com

pany along the outer edge of the inner 50-feet strip of 

land. These facts, however, do not render the structures
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erected by the plaintiff adjuncts to the railroad, or the 
business conducted as being carried on in conjunction 
with that of the railroad company. It is to be noted that 
the plaintiff first had an elevator on the inner 50-feet strip 
and upon land he leased of the railroad company; later on, 
however, he erected his mill just outside of the inner 50
feet strip, took possession of and used it as his own, and 
in the conduct of a business exclusively pertaining to his 
private affairs. The mill was obviously of such a charac
ter as to become a part of the realty. It was a permanent 
structure. It was not erected to be removed at pleasure.  
Its erection and operation by the plaintiff was notice to 
all the world, and to the defendant company especially, 
that the plaintiff claimed the property as his own, and was 
using and exercising dominion over it as such owner. The 
same may be said of the elevator erected on the mill site 
after its destruction by fire, and of the other elevator 
later on erected to the east of the first one, and of the coal 
sheds- constructed between the two. These structures were 
all on the outer 50-feet strip and immediately adjacent to 
the outer line marking the boundary of the inner 50-feet 
strip. I can scarcely conceive of an adverse holding of 
real estate that would be more open, notorious and hostile 
to the holder of the paper title than was the possession of 
the plaintiff in the case at bar in so far as it relates to 
that portion of the right of way on which he had con
structed his mill, elevators, coal houses, etc. Nor can I 
uppreciate the necessity of actual notice of an intention 
to claim adversely in a case like the one under considera
tion, unless it be said that there can be no acquisition of 
title by adverse possession except upon actual notice to 
the holder of the paper title. The elements of adverse 
possession, it is said, and the rule is, I think, of universal 
application, are that such possession must be actual, vis
ible, exclusive, hostile, and continued during the time 
necessary to create a bar under the statute of limitations.  
1 Cyc. 981. These elements all concur in point of fact and 
in time in the case at bar as respects the right of way
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occupied by the structures mentioned and claimed by the 
plaintiff by virtue of his adverse possession. The trial 
court, as well as this court in its majority opinion, relies 
upon Northern Counties Investment Trust Co. v. Enyard, 
24 Wash. .366, 64 Pac. 516, supra, as authority for its 
decision to the effect that occupancy of a right of way for 
farming purposes is not necessarily adverse in character, 
but is to be regarded as permissive only. The same court 
in a later case, Northern P. R. Co. v. Ely, 25 Wash. 384, 
65 Pac. 555, hold that adverse possession of a portion of 
a railroad right of way, inconsistent with its use as such, 
maintained for the statutory period of limitation confers 
title on the occupant, and bars the right of the railroad 
company to recover possession. It is also held, if a rail
road company permits portions of its right of way to be 
occupied by settlers under preemption and homestead laws 
without objection for more than 10 years, and such oc
cupants plat the land into city lots, make valuable im
provements thereon, and expend vast sums of money for 
taxes and assessments, the company is estopped from as
serting title to such portions of its right of way. In the 
body of the opinion it is said, by Dunbar, J., writing the 
opinion of the court: 

"The case of Northern Counties Investment Trust Go 
v. Enyard, 24 Wash. 366, 64 Pac. 516, cited in appellant's 
reply brief in support of the position that possession for 
more than the statutory time on a railroad right of way 
was not adverse, but permissive, shows, on examination, 
that the circumstances surrounding it were altogether 
different from the circumstances surrounding the case at 
bar. Under the circumstances of that case it was held that 
the occupancy of a portion of the right of way of the rail

road company by the owner of a servient estate was not 
inconsistent with the easement, the occupation there being 
for the purposes of farming the land embraced in the right 
of way. We do not desire to extend the rule eununciated 

in that case. But, whether or not the facts in that case 

warranted the conclusion reached by the court, certainly
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the circumstances shown by the record in this case will 
not justify the conclusion reached in that, that the oc
cupancy of the defendants, taken in connection with the 
improvements and the use to which the improvements were 
put, was not inconsistent with the appellant's right to use 
the same for railroad purposes." 

So in the case at bar I feel quite confident that the rule 
as respects the use of the right of way for agricultural 
purposes should not be extended, as is held in the majority 
opinion, so that the occupancy and use of a mill or elevator 
and similar structures which are really a part of the real 
estate, and which cannot be removed without great damage 
and detriment to the owners, is to be regarded as a permis
sive holding and one not inconsistent with the company's 
possession of its right of way upon which to operate its 
trains and conduct its business as a common carrier. It is 
for these reasons that I dissent and favor an affirmance of 
the judgment entered in the court below. I have not 
thought it necessary nor prudent to discuss the question of 
whether in any case a railroad company can be deprived 
of its right of way by adverse possession. For the purposes 
of this case, I have assumed that it could be done; and as 
the judgment herein must at all events, according to the 
majority opinion, go in favor of the railroad company, a 
discussion of that question by me would not change the 
result.  

SEDGWICK, J., concurring.  

The position of the court upon this important question 
should not be misunderstood. It is not intended to hold 
that "no title can be acquired by adverse possession of any 
part of a railroad company's right of way except upon 
actual notice of the adverse claim of title which is in fact 
brought home to the company holding such right of way." 
The conduct of the parties with reference to the possession 
may be such as to constitute notice. This is expressly 
stated in the third paragraph of the syllabus. In the 
opinion of the court in Northern P. R. Co. v. Ely, 25 Wash.
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384, 54 L. R. A. 526, referring to a former opinion of that 
court, it is said: "Under the circunstances of that case 
it was held that the occupancy of a portion of the right of 
way of the railroad company by the owner of a servient 
estate was not inconsistent with the easement." This is 
the ground of our decision in this case. It is thought that 
the circumstances of this case are such as to show that 
the occupancy of the right of way by the plaintiff was 
permissive on the part of the company.  

It seems to be conceded that the trial court was right in 
its conclusion that the right of way held as an easement 
may be lost by adverse possession under the same condi
tions that a fee title right of way may be lost. Another 
proposition seems likewise to be conceded. The fencing 
and occupation of a part of the right of way does not 
necessarily constitute adverse possession; whether it 
would or would not do so depending upon the circum
stances. Ordinarily, the taking possession of a piece of 
land and fencing it with a substantial fence is strong evi
dence of an adverse possession. Such a fence is perma
nent in its nature, and will become a part of the real estate 
under the same conditions and circumstances that an ele
vator building would become a part of the real estate. An 
absolute rule that the construction of an elevator upon 
the land would be sufficient evidence of an adverse hold
ing, while inclosing the land by a permanent fence would 
not be so considered, is inconsistent. Such a rule cannot 
be derived from the authorities. A permanent fence 
around the land would exclude the railroad company from 
using it as a right of way until such fence was removed, 

and so perhaps the building of an elevator thereon would 

also, and in either case the question whether the holding 
was adverse or permissive must depend upon the relations 
of the parties and the conditions surrounding the transac

tion. It does not seem to be needed to restate the facts 

in this case, but, among other conditions existing, it will 

be borne in mind that, when the buildings were erected 

upon the land in question, there had been a long course of 
6
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dealing between these parties involving the use of a part 
of the right of way by the plaintiff. When he first began 
using the company's right of way, he did so under a lease 
from the company for a nominal rental, and, though the 
lease was temporary, he erected an elevator upon the 
ground so leased. When this lease expired it was not 
formally renewed, nor was any new lease executed. The 
plaintiff continued in the same line of business that he 
had prosecuted before, and in that business he needed the 
the privilege of erecting similar buildings upon the com
pany's right of way. It is true that he placed buildings upon 
this land that are generally considered of a permanent 

character, but they were such buildings as are commonly 
placed upon the right of way with the permission of the 

company. The former action of this plaintiff indicates 

this. The holding of the court is that, in view of such con

ditions as these and many other circumstances disclosed in 

the record, a part of which are recited in the opinion, the 

action of the plaintiff in erecting these buildings was not 

so inconsistent with a recognition of the right of the rail

road company as to notify the company that he held this 

land in hostility to its rights. This is not placed upon 

the ground that he failed to give actual notice to the com

pany that he did not recognize any right of the company 

to the possession or use of this land, but rather upon the 

ground that the circumstances and conditions were such 

that the company might reasonably suppose that the 

plaintiff intended to recognize the rights of the company 

to use this land when necessary for right of way purposes.  

With this understanding of the opinion, I concur in the 

conclusion that the defendant is entitled to the relief asked 

for in its cross-petition.
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L. M. WEAVER V. SAMUEL SNIVELY.  

FILED JANUARY 5, 1905. No. 13,449.  

L. Real Estate Agent: AUTHORITY. A letter written to one who has 
solicited the agency for the sale of certain real estate, in which 
the owner states, in substance, "I still have the northwest quarter 
of section 20, township 22-5, and would sell for $3,000 cash net 
to me, or $3,200 on time, one-third down and the back payments 
secured by first mortgage. The man that sells it will have to 
get his commission out of the man that buys"-is sufficient to au
thorize such person to sell the land according to the terms 
therein stated.  

2. Specific Performance: CuOSS-PETITION: DEMURRER. An answer and 
cross-petition praying for the specific performance of a contract 
for the sale of the land in question entered into by such agent; 
which affirmatively shows that the owner had sold it to another 
bona fide purchaser for a valuable consideration, before the date 
of the contract made by said agent, and in which no claim is 
made for damages for a breach of such contract, does not state 
facts sufficient to entitle the defendant to any relief, and is 
therefore vulnerable to a general demurrcr.  

ERROR to the district court for Boone county: JAMES 
N. PAUL, JUDGE. Affirmed.  

H. Halderson, for plaintiff in error.  

H. C. Vail, contra.  

BARNES, J.  

On November 15, 1901, H. Halderson, who lived at New
man Grove, in this state, sent to the defendant in error, 
who lived at McComb, Ohio, the following letter: 

"NEWMAN GROVE, NEB., Nov. 15th, 1901.  
"Sam Snively, McComb, Ohio.-DAR SIR: Do you still 

own the N. W. 1/4 of Sec. 20, T. 22, 5 Boone county? A 
party was telling me that you wished to sell this land for 
$3,000. If this is the least you will take would you be 
willing to pay me commission out of that of $75 for sell
ing in case I should find a buyer. A good quarter about
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2 miles from there sold th'e other day for $2,400. I should 
be pleased to hear from you by return mail. I am, 

"Yours respectfully, H. HALDERSON." 

On the 19th of November defendant in error replied by 
letter as follows: 

"MCoI, OMO, Nov. 19, 1901.  
"Mr. H. Halderson, Newman Grove, Neb.-DEAR SIR: 

Your favor of the 15th at hand making inquiry about my 
farm in Neb., the northwest quarter, sec. 20, township 22-5.  
I still have and would sell for $3,000 cash, net to me or 
$3,200 on time one-third down and the back payments 
secured by first mortgage, the man that sells it will have 
to get his commission out of the man that buys. The 
quarter that you spoke of surely wasn't improved, or the 
man that bought got a snap, and mine won't hold at that 
price long as I don't have any trouble to rent to make 
better than 6 per cent. on investments.  

"Yours truly, SA1. SNIVELY." 

On the 25th day of November, Halderson as agent, in the 
name of Snively as his principal, entered into a written 
contract to sell and convey the land practically for cash to 
the plaintiff in error, Weaver, for a consideration of 
$3,100. A few days thereafter Halderson received a postal 
card from Snively, as follows: 

"MCCOMB, 11-12, 1901.  
"Mr. H. Halderson, Newman Grove, Neb.-DEAR SIR: 

The land you wrote me about is sold, and I write to let 
you know so you won't be to any unnecessary trouble.  

"Yours, etc., SAM'L SNIVELY." 

In reply to a letter of later date Halderson received from 
Snively a letter, of which the following is a copy.  

"McComin, 0., Nov. 29th, 1901.  
"Mr. Halderson, Newman Grore, Yeb.-DEAR SIR: 

Yours of Nov. 27th at hand today, will say I would like to 
sell to Mr. Weaver as it would be a few dollars to me to 
do so, but the sale to Mr. Graves was through a letter writ-
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ten by me Sept. 2, 1901, to Mr. Mitchell, and I had given 
up hearing from it till I received the letter and contract 
dated Nov. 16, 1901, and I then wrote you immediately of 
the sale, and he has sent me draft with cont. money, so it 
is my duty to stand by it. Sorry there was so much busi
ness going on at once, but I can only sell the same land 
once.  

"Yours respectfully, SAM'L SNIVELY." 

This action was begun by the defendant in error to re
move the Halderson contract as a cloud and incumbrance 
on the title. The plaintiff in error answered by cross peti
tion setting forth the correspondence, including the postal 
card and letter last above quoted, and praying specific 
performance. The court sustained a general demurrer to 
the answer, and rendered a judgment as prayed in the 
petition. The defendant below having declined to further 
plead prosecutes the proceeding for review.  

Two questions are presented by the record. One is, 
whether the letter of Snively above quoted constituted 
Halderson his agent with power to enter into the contract 
on his behalf; and the other is, whether the answer stated 
facts sufficient to require the court to decree a specific per
formance of said contract. As to the first question, we 
are of the opinion that Halderson had the authority to 
sell the land for his principal, Snively. It seems clear 
that by his first letter Snively intended to authorize Hal
derson to sell the land for him, provided he obtained a 
certain price and terms of payment therefor; but he was 
to make his commission out of the purchaser. This was 
sufficient to create an agency; but it is equally clear that 
Snively did not give Halderson the exclusive right to sell 
the land, and so could sell it himself, or through another 
agent at any time he chose to do so. Being thus consti
tuted the agent for the sale of the land, Halderson had the 
power to enter into the contract pleaded by the defendant.  
But it appears from the defendant's answer that before his 
contract was made with the agent Halderson, Snively sold
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the land to an innocent purchaser for value, under a con
tract dated November 16, 1901, which had theretofore 
been authorized by a letter written as early as the 2d day 
of September, 1901. This matter is set forth in the de
fendant's answer and cross-petition, without any 'denial 
of its truth or any claim that the sale to Graves was not 
bona fide and for a valuable consideration. It was thus 
made to appear by the defendant's answer that Snively 
was incapacitated from performing the lalderson con
tract; that it would be inequitable and unjust to decree 
specific performance, and that such decree if awarded 
would be nugatory. The general rule is that where a 
vendor has contracted to sell his land to one person, by 
selling it and conveying it to another bona, fide purchaser 
for a valuable consideration, he puts it out of his power 
to fulfil his first contract. 4 Pomeroy, Equity Jurispru
dence (3d ed.), see. 1405, note; Pomeroy, Specific Perform
ance of Contracts, sec. 294, and cases cited. But this is 
a stronger case, for it appears that the sale of the land by 
Snively to Graves was made November 16, 1901, and the 
postal card notifying Halderson of that fact was written 
and mailed November 22, 1901, three days before the 
Hlalderson contract was entered into. So we hold that 
the answer itself presented sufficient facts to authorize 
the court to refuse to decree specific performance. The 
trial court, however, found that Halderson had no author
ity to enter into the contract with the plaintiff in error, 
and for that reason sustained the demurrer. In this we 
think the court erred. But an examination of the answer 
further discloses that no facts are pleaded therein which 
would sustain a judgment for damages for the breach of 
the Halderson contract, and no relief, except for specific 
performance, is prayed for therein. It therefore seems 
clear that the demurrer was properly sustained for the 
reason that the answer did not state facts sufficient to 
entitle the defendant to any relief. The judgment of the 
trial court was right, and is therefore 

AFFIRMED.
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ARLA CATTLE COMPANY v. AUGUST BURK.  

FILED JANL'ARY 5, 1905. No. 13,559.  

1. Submission of Case: RECITALS. When a cause is submitted without 
oral argument upon a brief by the plaintiff in error alone, recitals 
of fact in the brief 'not obviously erroneous, and, of course, not 
contradicted, will be taken as true.  

2. Evidence in this case held insufficient to support the verdict.  

ERROR to the district court for Cheyenne county: HAN

SON M. GRIMES, JUDGE. ReverSed.  

Miles & McIntosh, for plaintiff in error.  

H. E. Gapen, contra.  

ALMES, C.  

This case was submitted without oral argument, and 
upon a brief by the plaintiff in error alone. This court 
has several times decided that in such cases recitals of 
fact in the brief not obviously erroneous, and, of course, 
not disputed, will be taken as true.  

The action is in replevin to recover possession of some 
cattle in the possession of the defendant at the beginning 
of the action, who had taken them under the estray law 
while they were trespassing upon his cultivated lands.  
As a defense to the action, he claimed in his answer a lien 
upon the animals for damages alleged to have been done 
by them at the time of the trespass, and recovered a ver
dict for $27 as the amount thereof. What purports to be 
sulrtantially all the evidence bearing upon the question 
is set forth in the brief of plaintiff. The premises in ques
tion were an unfenced field of millet on the open prairie in 
a neighborhood in which there were several herds of cattle 
running at large. It was proved that all these herds had 

at divers times trespassed on the field, and had destroyed 
the greater portion of the crop prior to August 1, 1903,
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when the cattle of the plaintiff trespassed and were taken 
into custody by the defendant, and when they are alleged 
in the answer to have done the damage complained of; 
but there is no evidence that they did any appreciable 
damage on that day, or any damage entitling the defend
ant to more than a nominal recovery, and it is the only 
fair inference from the evidence that they could not have 
done more because of the grain having been already de
stroyed. Neither is it shown what specific damage, if any, 
was done by the cattle of the plaintiff at any time. At the 
conclusion of the trial the court gave the following in
struction: 

"Unless it affirmatively appears that the cattle of the 
plaintiff did an actual damage to the defendant's millet at 
the particular time when they were taken up by the de
fendant, and that this damage was sufficient to amount to 
an actual and perceptible injury to be estimated in dollars 
and cents, you will not be justified in finding for the de
fendant." 

It is evident that the verdict is in conflict with the in
struction and with the law, and is unsupported by the evi
dence. The plaintiff prosecutes error.  

It is recommended that the judgment of the district 
court be reversed and a new trial granted.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated. in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted.  

REVERSED.
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NATIONAL LIFE INSURANCE COMPANY ET AL., APPELLEES, 

V. CITY OF OMAHA ET AL., APPELLANTS.* 

FILED JANUARY 5, 1905. No. 13,677.  

Cities: CouNcIL: SPECIAL MEETINGS. The Omaha city charter contains 

the following section: "The mayor or any three councilmen 

shall have power to call special meetings of the council, the 

object of which shall be submitted to the council in writing, and 

the call and object and the disposition thereof, shall be entered 

upon the journal by the clerk." A meeting was held pursuant 

to a call signed by all the members of the council as follows: 

"Special meeting. A special meeting of the city council of the 

city- of Omaha is hereby called for Thursday, September 15, 1898, 
at 5:15 P. M., for the consideration of communications, petitions, 

committee reports, resolutions, and ordinances on first, second 

and third reading and passage." Held, That at that meeting the 

mayor and council were authorized to pass a city ordinance then 

pending before that body, and previously twice read and referred 

to a committee.  

APPEAL from the district court for Douglas county: 

IRVING F. BAXTER, JUDG'E. Reversed ad dismissed.  

C. C. Wright, W. Hf. lerdmian and A. G. Ellick, for ap

pellants.  

H. W. Pennock and Frank H. Gaines, contra.  

AMES, C.  

This is an action to perpetually enjoin the collection of 

a special assessment for street improvements in the city of 

Omaha on the ground that the procedure of the mayor and 

council was so wide a departure from the requirements of 

the statute as to render their action void. But one false 

step is alleged to have been taken. Section 39 of the city 

charter is as follows: "The mayor or any three council

men shall have pover to call special meetings of the 

council, the object of which shall be submitted to the 

* Rehearing denied. See opinion, p. 44, post.
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council in writing, and the call and object and the dis
position thereof shall be entered upon the journal by the 
clerk." On the 15th day of September, 1898, the council 
being in vacation, the 'following was signed by all the 
members of that body: "Special meeting. A special meet
ing of the city council of the city of Omaha is hereby 
called for Thursday, September 15, 1898, at 5:15 P. 1., for 
the consideration of communications, petitions, committee 
reports, resolutions, and ordinances on first, second and 
third reading and passage." At the time mentioned in the 
call six of the nine members of the council, together with 
the mayor, assembled in the council chamber, and the 
clerk entered that document upon his records of the meet
ing. An ordinance ordering the improvement in question 
was pending before the body, it having been previously in
troduced and read a second and third titme, and referred to 
a committee. At this meeting the committee reported the 
measure to the council with a recommendation pursuant 
to which it was put upon its passage and passed.  

The plaintiff contends that the ordinance is void because 
it is not specifically mentioned in the call above quoted, 
and a proposed vote upon its passage was not otherwise 
submitted to the council in writing. This is the sole ques
tion in the case, and there is no dispute about the facts.  
Requisite petitions, notices and publications had been 
made and had, the ordinance was duly pending, and the 
mayor and council had ample jurisdiction of the subject 
matter with which they dealt. Was their procedure so ir
regular that they lost jurisdiction, and their subsequent 
action rendered wholly void? We do not think so.  
Whether the call was as specific or definite a recital of 
the objects of the meeting as is contemplated by the 
statute is a subject of debate by able counsel, and one con
cerning which the authorities speak with no certain voice.  
The manner in which a special meeting shall be called or 
convened is not prescribed by the statute; but it is enacted 
that after the members have assembled some one, presum
ably the person or persons convoking them, shall submit to
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them in writing the objects of the meeting, and that this 
submission shall be entered upon the journal by the clerk.  
What is the purpose of this submission is not difficult to be 
understood. Before it is made, or any object of the meet
ing is required to have been stated in any manner, the body 
has met in lawful'assembly. If nothing further was men
tioned by the statute they would doubtless have all the 

powers of a general session, and there are no prohibitory 
words and no express limitation in the statute. It seems 
to us fair to assume that, if it had been intended that the 

written submission should operate as a restraint upon 

their power, the charter would have so enacted. That 

document accomplishes an obvious and sufficient purpose 

by calling the attention of the members, specifically, to 

such matters as the authority convoking them may deem 

especially important, but it is not required for, and can

not serve the purpose of, informing either the public or the 

members, in advance of the assemblage, respecting either 

the object of the meeting, or the character of the business 

intended to be transacted thereat.  
No precedent construction of a similar statute has been 

cited by either party. In Commissioners of Kearney 
County v. Kent, 5 Neb. 227, it appears that the statute re

quired that special sessions of the county board should be 

convened by the county clerk by a written notice stating 

the objects of the meeting. Such a call was issued for a 

meeting for the "approving of official bonds and auditing 

accounts." The court held that the board were not re

stricted to the transaction of the business named, but that 

a sale by them of personal property belonging to the 

county was valid. The decision is valuable only as show

ing that a statutory requirement, even of previous notice, 
will not be strictly construed. In City of Greeley v. Ham

man, 17 Colo. 30, it was held that, where a special meeting 

of the council was required to be notified by personal serv

ice upon every member, a meeting at which there was a 

full attendance was valid, although no record of such no

tice or service was made, and the document itself, if there
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was one, could not be found. In Fuller v. Inhabitants of 
Groton, 77 Mass. 340, a notice calling or "warning" a 
town meeting "to hear the report of any committee here
tofore chosen and to pass any vote in relation to the same" 
was held sufficiently definite, and to authorize a vote ap
propriating money pursuant to the report of a committee 
appointed at a former meeting. This case is not without 
analogy to the one at bar; but decisions with reference 
to popular assemblages in New England towns, where the 
notices or warnings are expressly required to notify the 
inhabitants of the business intended to be transacted, can 
throw but little if any light upon the present case. Since 
the written subnission prescribed by the Omaha charter 
is not required to be made until after the meeting has 
convened, we do not understand what advantage would be 
gained or what evil would be prevented by exacting the 
definiteness of statement demanded by the plaintiff.  

The district court granted a perpetual injunction as 
prayed and the city appealed. We recommend that the 
judgment be reversed and the action dismissed.  

LETTON an: OLIIuAM, (C., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed.  

REVERSED AND DISMISSED.  

The following opinion on motion for rehearing was filed 
May 3, 1905. Motion overruled. Judgment modified: 

PER CURIAM.  

The judgment and order of this court heretofore entered 
in this action is modified to read as follows: For the 
reason stated in the foregoing opinion, it is ordered that 
the judgment of the district court, in so far as it affects 
the repaving assessment levied in improvement district
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numbered 647, be reversed, and that the cause be re
manded, with directions to the district court to dismiss 
the plaintiff's alleged cause of action, in so far as it affects 

the assessment levied in said improvement district num
bered 647, and that otherwise the decree of the district 

court rendered in said action remain undisturbed. It is 
further ordered that the motion for rehearing be denied.  

JUDGMENT MODIFIED: REHEARING DENIED.  

MARY E. CURTIS ET AL. V. GEORGE C. ZUTAVERN ET AL.* 

FILED JANUARY 5, 1905. No. 13,690.  

Review: LAW OF CASE. It is the established and necessary practice of 

this court that issues of law definitely decided upon error or ap

peal cannot be relitigated in the district court in a subsequent 
trial of the same case.  

ERROR to the district court for Johnson county: JOHN 

S. STULL,. JUDGE. Reversed with directions.  

M. B. C. True and S. M. True, for plaintiffs in error.  

S. P. Davidson, contra.  

AMES, C.  

A former decision in this case is officially reported in 
6T Neb. 183. It was there adjudged, after a full recital 
and consideration of the pleadings and evidence, that the 
defendant Zutavern was estopped by the decree in parti
tion and by the recitals of the bond in suit from claiming 
more than three-ninths of the land in controversy, includ
ing, of course, the reversionary title to the fund set apart 
for the guaranteeing of the dower estate, and represented 
by the bond; and the cause was remanded for further pro

* Rehearing allowed. See opinion, p. 47, post,
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ceedings in accordance with the opinion. Evidently noth
ing consistent with this decision and having a tendency to 
enlarge the recovery of the defendant could have properly 
been shown in such further proceedings, except some trans
action or transactions occurring subsequently to the date 
of the rendition of the decree of partition and of the giving 
of the bond, and tending to discharge the estoppel.  

There was, however, a new trial in the district court 
upon the same pleadings as formerly, in the course of 
which evidence was produced, and inquiries were gone 
into, tending to impeach the decree in partition by showing 
that it was mistakenly or inadvertently procured, and that 
it is inequitable and unjust to the extent of two-ninths of 
the fund, one each of which was represented by Henry 
Cannon and Smith Cannon. This investigation, which 
was conducted in spite of the protest of the plaintiffs who 
insisted upon a judgment pursuant to the decision of this 
court, resulted in a judgment in their favor for three
ninths instead of five-ninths of the fund, one-ninth thereof, 
represented by Patience Curtis, having been voluntarily 
relinquished. How this result was reached is not to our 
minds entirely clear, but it is evident that it was by the 
consideration of matters of controversy merged in and fore
closed by the estoppels above mentioned, and which are, 
therefore, no longer proper subjects of judicial discussion.  
It is the established and necessary practice of this court 
that issues of law definitely decided upon error or appeal, 
cannot be relitigated in the district court in a subsequent 
trial of the same case. It is therefore recommended that 
the judgment of the district court be reversed, and that 
the cause be remanded, with instructions to ascertain five
ninths of the fund in controversy and render judgment 
therefor in conformity to the former opinion of this court.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district
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court be reversed, and that the cause be remanded, with 
instructions to ascertain five-ninths of the fund in contro
versy and render judgment therefor in conformity to the 
former opinion of this court.  

REVERSED.  

The following opinion on rehearing was filed May 3, 
1905. Judgment of reversal adhered to: 

OLDHAM, C.  

A rehearing was granted in this case for a further ex
amination of the questions decided by this court at its 
first hearing in the opinion delivered by HASTINGS, C., and 
reported in 67 Neb. 183.  

It is contended by counsel for defendants in error that 
the effect of this opinion was to reverse and remand the 
former judgment of the district court for a new trial of 
all the issues in that court; and it is contended on the 
other hand by counsel for plaintiffs in error that the effect 
of this decision was a final determination from the evi
dence that defendant Zutavern was the owner of three
ninths of the reversion of the dower interest in contro
versy, and no more, and that the court erred in permitting 
a trial of the issues that had been finally determined on 
the suit in partition on which the right to maintain this 
action was founded.  

A careful review of the opinion delivered by HASTINGS, 
C., supra, shows that the questions therein finally de
termined are that defendant Zutavern and his sureties are 
estopped from denying the recitals in the bond sued upon; 
that at the time the bond was entered into Zutavern 
claimed no interest except the dower and three-ninths of 
the reversion in the dower right; and that the partition 
decree is conclusive on Zutavern as to his holding any 
other right or claim in the land at the time the decree was 
entered, and that the only right that Zutavern claims to 
have acquired since the decree in partition is an additional
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one-ninth interest, which he obtained by quitclaim deed 
from Mrs. Patience Curtis. The opinion also held that 
it was plainly the intention of the court at the time the 
money was turned over to Zutavern and the bond taken 
for its repayment on the death of Mrs. Platt, that the 
money should be paid back after her death and be divided 
in accordance with the partition decree; and the opinion 
further held that it was proper to permit defendant Zuta
vern to show the acquisition from Mrs. Patience Curtis of 
her one-ninth interest in the reversion of the dower after 
the decree of partition. The opinion concludes as follows: 

"It having been concluded that Zutavern is estopped by 
the decree and the'bond given under it from claiming more 
than three-ninths of this land, it follows that the other 
parties to that action, who were makers of these deeds, are 
also estopped. It must be held, as to them, conclusive 
that at the time of the partition proceedings Zutavern held 
absolutely the dower interest and the three-ninths of the 
fee title. He therefore must be allowed to have that three
ninths of the reversion of this fund which is derived from 
the sale of his three-ninths of the land. It is believed, 
therefore, that the heirs of BlIford Cannon are entitled to 
recover six-ninths of this fund by their joint action, unless 
Patience Curtis is found to have assigned to Zutavern her 
original one-ninth of it; that the one-ninth of it belonging 
to Charles Henry Cannon in his lifetime, if- he is dead 
without leaving a will, should go to the plaintiffs jointly; 
and that Benjamin Cannon, Katie Jones and Cora Jones 
should receive their portion of this one-ninth. As to Pa
tience Curtis, the question of whether or not she has as
signed her reversionary interest to Zutavern since the par
tion proceedings should be determined." 

As we are compelled to view this opinion, it left but one 
question to be determined on a rehearing of the cause, and 
that was the question as to whether or not Patience Curtis 
had assigned her reversionary interest to Zutavern after 
the partition proceedings had been determined. This was 
the view of the case taken by Mr. Commissioner AMES
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when the second opinion, reported, ante, p. 45, was de
livered. At the last hearing in the district court it was 
determined that Patience Curtis had in fact assigned her 
reversionary interest to defendant Zutavern after the par
tition decree. This finding of the district court was not 
disturbed in the opinion, and the cause was remanded, 
with directions to the district court to ascertain the value 
of five-ninths of the fund in controversy and render judg
ment therefor. After a further examination of the ques
tions involved, we think this opinion is right and recom
mend that it be adhered to.  

AMEs and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former opinion is adhered to.  

REVERSED.  

NEW OMAHA THOMSON-IHOUSTON ELECTRIC LIGHT COM
PANY V. CARRIE M. BENDSEN, ADMINISTRATRIX.  

FRLED JANUARY 5, 1905. No. 12,341.  

Decision followed. New Omaha Thomson-Houston Electric Light Co.  
v. Anderson, p. 84, post, followed.  

ERROR to the district court for Douglas county: IRVING 
F. BAXTER, JUDGE. Reversed.  

W. W. Moreman, for plaintiff in error.  

Charles M. Harl, contra.  

OLDHAM, C.  

The facts in this case are identical with those in the 
case of New Omaha Thomson-Houston Electric Light Co.  
v. Fred Anderson, Administrator of the Estate of Charles 
Hopper, Deceased, post, p. 84. The intestate in this case 

7
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met his death from the same cause and under the same 
conditions and surroundings as those occasioning the 
death of Charles Hopper, his fellow workman; conse
quently, this case should follow the decision recently an
nounced in that case.  

Hence, for the reasons set forth in the above cited case, 
we recommend that the judgment of the district court be 
reversed and the cause remanded.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED.  

EZEKIEL JOHNSTON V. PHELPS COUNTY FARMERS MUTUAL 
INSURANCE COMPANY.  

FiED JANUARY 5, 1905. No. 13,652.  

review. Action of the trial court in the exclusion of evidence ex
amined, and held not reversible error.  

ERROR to the district court for Phelps county: ED L.  
ADAMS, JUDGE. Affirmed.  

James I. Rhea, R. T. Potter and J. L. McPheeley, for 
plaintiff in error.  

Shaffer & Clay and John M. Stewart, contra.  

OLDHAM, C.  

This is an action on a policy of insurance against fire 
issued by the Phelps County Farmers Mutual Insurance 
Company, on the property of plaintiff on December 31, 
1892. The cause comes here a third time for review by 
this court. The first opinion was rendered on November 
20, 1901, by POUND, C., and is reported in 63 Neb. 21.
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All the issues arising on the pleadings and the evidence 

adduced at the first trial of the cause in the district court 

are carefully reviewed in this opinion, and, because the 

district court at the first hearing had directed a verdict 

for defendant insurance company, when the evidence 

tended to show that all the property covered by plaintiff's 

policy had been destroyed by the fire, we held that the 

acceptance of assessments from plaintiff after his loss 

were inconsistent with any other theory than that of a 

waiver of plaintiff's default in paying assessment num

bered one, of which he had notice long prior to the loss.  

At the second trial of the cause in the district court, the 

defendant insurance company adduced evidence showing 

conclusively that all the property covered by plaintiff's 

policy of insurance was not destroyed by the fire, and that 

he had paid his subsequent assessments and the one of 

which he was in arrears at the time of the fire, with full 

knowledge that the company insisted on the forfeiture of 

the policy for the time that he was in arrears; and this 

being a right reserved in the policy, we held on a second 

hearing in this court, in an opinion reported in 66 Neb.  

590, that it was error under this proof to direct a verdict 

in favor of plaintiff, although there was no dispute as to 

the amount of the loss sustained. On a third trial of the 

cause, under evidence substantially the same as that con

tained in the record at the second hearing of the cause in 

this court, the trial judge directed a verdict for defendant, 

and plaintiff again brings error to this court.  

Now, before considering plaintiff's numerous allega

tions of error, it is well to take a retrospective view of this 

cause in the light of our former decisions, and determine 

what, if any, questions now arising have already been 

determined in such a manner as to be controlled by the 

rule of "the law of the case." At the first hearing it was 

determined that, if all plaintiff's property covered by the 

policy was destroyed by the fire, the acceptance of sub

sequent assessments by the company amounted to a waiver 

of his default in the payment of his first assessment. At
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the second review in this court it was held that the first as
sessment on which plaintiff was in default at the time of 
his fire had been legally and properly made, and that 
plaintiff had had sufficient notice of this assessment, and 
that under the by-laws and the conditions of his policy the 
company was not liable unless this default had been 
waived. We also held that under the evidence then ad
duced there was property remaining on plaintiff's farm 
after the fire, to which the policy attached, sufficient to 
constitute a consideration for his payments of subsequent 
assessments. Now, unless new evidence was introduced 
at the third trial sufficient to overcome defendant's proof 
that the property covered by its policy was not all de
stroyed by the fire, the trial court plainly followed the 
opinion last rendered in directing a verdict for defendant.  
As before set forth, the evidence admitted at the last trial 
was substantially the same as that contained in the bill 
of exceptions of the second trial, and, consequently, unless 
the court erred in excluding the additional testimony 
offered by plaintiff, his judgment is right and should be 
affirmed.  

To reach a proper conclusion on the action of the trial 
court in excluding the new evidence offered by plaintiff 
at the last hearing, it is necessary to examine the descrip
tion of the property insured under the policy and applica
tion. These conditions are as follows: 

"The application provides: 'Horses, mules, colts, cat
tle, wagons, buggies and harness insured on the premises 
and also when temporarily removed from the premises.' 
The policy provides as follows: 'The above named com
pany agrees to insure Ezekiel Johnston * * * against loss 
or damage by fire or lightning to the ainunt of $2,165 on 
the following described property for the term of five years 
from noon on-Dec. 31, 1892. * * * On farm implements 
and machinery, $200; on wagons, buggies and harness, 
$100; on grain in granary, crib or dwelling, $1,000; on 
hay, $200; situated on sec. 27, twp. 5, range 18, Phelps 
county, Neb.' "
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At the last as at the second hearing of this cause it was 
conclusively shown that after the fire plaintiff had left on 
the premises numerous farming implements and a 
quantity of grain in one of the granaries, which was not 
destroyed by the fire, and that he moved another barn on 
the premises in which he kept farming implements, grain, 
harness and other property of the kind and quality covered 
by his policy. For the purpose of rebutting this testi
mony, plaintiff offered to prove by his own evidence that, 
when he took out his policy of insurance with the defend
ant company, he had insurance in another company on 
the grain in the granary which was not burned; and that 
he only intended to insure the grain which was contained 
in the granary and barn that were destroyed by the fire.  
He also offered to prove that there was no danger of de
struction by fire and lightning on the wagons and farm 
implements not contained in the barn or granary. He 
likewise offered to prove by the secretary of defendant 
company that, when the policy was taken, this witness was 
present and only inspected the grain and farm implements 
that were contained in the barn and granary that were 
destroyed by the fire. Now, by an examination of the con
ditions of the policy it is apparent that the insurance on 
farm implements and machinery, wagons, buggies, har
ness and hay, was not conditioned upon either being con
tained in any building, and that the insurance on grain 
attached to all that was contained in any granary, crib, 
or dwelling situated on the premises described in the 
policy. The policy was what is commonly called a blanket 
policy, not intended to apply specifically to any particular 
number of bushels of grain that might have been in any 
particular granary at the time the policy was written, but 
to continue on this class of property, even though replaced 
by other of a similar specie, during the entire term of the 
policy. In the case of State Ins. Co. v. Schreck, 27 Neb.  
527, the court in construing a similar policy said: "Under 
the plain sense of the policy, had the property been re
placed by other of the same kind and species,there could be

VOL. 73] 53



City of Wahoo v. Nethaway.  

no doubt of plaintiff's liability in case of loss." In this 
view of the case, we do not think that the admission of the 
testimony excluded could have changed the result in any 
manner, as grain raised any year on the place and placed 
in any granary, crib or house on the premises would have 
been and was protected by this policy the same as that 
contained in one particular crib at the time the policy was 
written. There was no complaint in the petition that the 
policy did not conform to the contract between plaintiff 
and defendant. Consequently, the evidence could not 
have been admitted for the purpose of changing the un
ambiguous conditions of the policy sued upon. We are 
therefore of opinion that the learned trial court was 
justified in directing a verdict for defendant, and we rec
ommend that the judgment of the trial court be affirmed.  

AMEs and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CITY OF WAHOO v. EZER NETHAWAY ET AL.  

FILE JANUARY 5, 1905. No. 13,689.  

1. Title by Adverse Possession. Prior to the passage of chapter 79, 
laws of 1899, title by adverse possession could be established in 
lands owned by a municipal corporation the same as in those 

owned by a private individual.  

2. Decision: OvERRuLING. In order to overrule a former decision de

liberately made, the supreme court should be convinced not merely 
that the case was wrongly decided, but that less injury will 
result from overruling than from following it.  

ERROR to the district court for Saunders county: 
SAMUEL H. SORNBORGER, JUDGE. Affirmed.
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J. E. Wilson and Charles H. Slama, for plaintiff in 
error.  

B. E. Hendricks, contra.  

OLDHAM, C.  

This was an action in ejectment instituted by the plain
tiff, City of Wahoo, to recover a portion of two of its 
streets occupied by the defendants. At the trial of the 
cause in the court below, a jury was waived by consent of 
the parties and a trial had to the court, where a judgment 
was rendered in favor of defenanrnts, and plaintiff brings 
error to this court.  

The testimony clearly establishes that defendants, who 
are husband and wife, had been in possession of the prop

erty in dispute for more than 10 years prior to the passage 
of chapter 79, laws of 1899; that the preiises had been 
inclosed with a fractional block on which defendants 
resided and occupied as their homIlestead, and that ther 
had been cultivated in shrubbery, garden and ornamental 
trees within such inclosure front the year 1885, as before 
stated for more than 10 years before the passage of the 

act of 1899.  
It is conceded in the brief of plaintiff in error that the 

judgment of the trial court is in harmony with the rule 

laid down by this court in Schock v. Falls City, 31 Neb.  

599; Lewis v. Baker, 39 Neb. 636; Meyer v. City of Lin

coln, 33 Neb. 566, and Webster v. City of Lincola, 56 Neb.  

502; but counsel say that, feeling "that the rule laid down 

in these cases is too harsh, they desire to urge its modifica

tion in the case at bar." While it is true that decisions of 

courts of last resort in other jurisdictions, and opinions 

of text writers of eminent ability, are cited in opposition 

to the doctrine announced in these cases, yet it is equally 

true that these decisions are consistent with themselves, 

are founded on reason, and are likewise supported by ad

judications without the state from courts of learning and
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ability. In this state prior to the passage of the act of 
1899, we held that the statute of limitations runs against 
the lands of a municipal corporation the same as against 
the lands of a private individual; and, in determining the 
question of title by adverse possession between a citizen 
and a municipality, we should apply the same rules as in 
determining a like controversy between private individ
uals. The reasons for this rule were well set forth by 
SULLIVAN, J., in Krueger v. Jenkins, 59 Neb. 641, when he 
said: 

"It would seem that there is in this state much reason 
for holding that incorporated cities should, in actions 
relating to their streets, be subject to the operation of the 
statute of limitations. They own in fee simple the streets, 
alleys and other public places within their corporate 
limits. See Compiled Statuies, 1899, ch. 14, art. I, sees.  
104, 106. They may maintain ejectment to recover pos
session of them; they may, speaking generally, vacate them 
either in whole or in part, The right is even given to sell 
and dispose of them, and apply the money derived from 
the sale to any legitimate municipal purpose. See Com
piled Statutes, 1899, ch. 14, art. I, sec. 77. In other words, 
municipal corporations are invested with a sort of pro
prietary interest in this class of property, and may be 
required, therefore, to guard it with the same degree of 
vigilance as that which is exacted of private owners. It 
is believed that the authorities are all agreed upon the 
proposition that as to property which is held in private 
ownership, and not upon public trusts, municipal cor
porations are on the same footing with private individuals 
and equally affected by the limitation laws. See Powers 
v. City of Council Bluffs, 45 Ia. 652; Ecans v. Erie County, 
66 Pa. 222; 2 Dillon, Municipal Corporations (3d ed.), 
676." 

Now, while we may concede, for the sake of argument, 
that the rule adopted in this state which subjects the 
streets and alleys of a municipal corporation to the rav
ages of the statute of limitations is a doubtful rule on the
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soundness of which the authorities differ, yet, we think, 
we would scarcely be justified in changing one doubtful 
rule for the purpose of establishing another not of itself 
free from doubt. We think, as recently announced by the 
supreme court of Michigan in McEvoy v. City of Sault 
Ste. Marie, 136 Mich. 172, 98 N. W. 1006: 

"Before overruling a former decision deliberately made, 
the court should be convinced not merely that the case 
was wrongly decided, but that less injury will result from 
overruling than from following it." 

Now, if any injury has resulted to the municipalities of 
this state by reason of the rule so long followed in this 
court, the possibility of a recurrence of such injury has 
been entirely removed by the passage of the act of 1899, 
which protects the streets and alleys of cities and villages 
from the operation of the statute of limitations. Conse
quently, we think that nothing of good could be accom
plished by now changing our former rule.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

AMEs and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

OXNARD BEET SUGAR COMPANY V. STATE OF NEBRASKA.  

FRED JANUARY 5,1905. No. 13,995.  

1. Constitutional Law. Held, That chapter 1, laws of 1895, entitled 
"An act to provide for the encouragement of the manufacture 
of sugar and chicory and to provide a compensation therefor," 
Is in cobtravention of section 11, article III of the constitution, 
which provides: "No bill shall contain more than one subject, 
and the same shall be clearly expressed in its title." 

* Rehearing denied. See opinion, p. 66, post.
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OBLIGATION OF CoNTRAcT. A moral obligation can never be 
deemed to rest upon the people of the state to discharge a con
tract made by the legislature in direct violation of the constitu
tion.  

ERROR to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed.  

Charles F. Manderson, James E. Kelby, Frank H.  
Gaines and Edward R. Duffle, for plaintiff in error.  

Frank N. Prout, Attorney Genet al, and Norris Brown, 
contra.  

OLDHAM, C.  

The plaintiff below, who is also plaintiff in error in this 
court, is the manufacturer of sugar from beets grown 
within this state. Its claim against the state is based on 
the provisions of chapter I, laws of 1895, entitled "An act 
to provide for the encouragement of the manufacture of 
sugar and chicory and to provide a compensation there
for," passed March 29, 1895, by a constitutional majority, 
over the governor's veto. Having complied with all the 
provisions of this act, it presented its claims for bounty 
to the auditor of the state, which were audited and ap
proved, and warrants drawn for the various amounts due 
plaintiff under this act. In the case of State v. Moore, 50 
Neb. 88, it was held by this court that claims for bounty 
could not be paid without a specific appropriation for 
such purpose. In this opinion, however, the validity of 
the claims was not considered. Plaintiff in error pre
sented its claims to the legislature at its session in 1903, 
asking that an appropriation be made for their payment.  
The house of representatives on April 2, 1903, passed a 
resolution reciting, among other things, the presentation 
of these claims for payment, and that "the validity of each 
of said claims, or the right to payment thereof, is ques
tioned," and authorizing the plaintiff in error to prosecute 
an action against the state in the district court for Lan-
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caster county for the purpose of ascertaining and deter
mining said claims and the liability of the state for the 
payment thereof. After the passage of this resolution, 
plaintiff filed its petition in the district court for .Lan
caster county, setting forth in detail its compliance with 
all the provisions of chapter 1, laws of 1895, the filing of 
its claims with the auditor, the approval of the claims and 
the drawing of the warrants, countersigned by the treas
urer, and also alleging, by way of inducement, that plain
tiff had engaged in the manufacture of sugar, relying on 
the provisions of this act, and had paid the minimum of 
$5 a ton, required by the act, for beets raised in the state, 
from which sugar was manufactured, when it could have 
procured such beets for the sum of $4 a ton. To this peti
tion the state interposed a demurrer, for the reason that 
chapter 1, laws of 1895, is unconstitutional and in con
travention of section 11, article III, of the constitution of 
the state of Nebraska, in that it embraces two separate 
and distinct subjects in one act; and also because the ob
ject of such act was not a public object, nor such an object 
as the legislature of the state had power to aid by the 
appropriation of the public revenue, or the promise of 
such appropriation. This demurrer was sustained by the 
trial court, and plaintiff electing to stand on its petition, 
judgment was entered dismissing the petition; and from 
this judgment plaintiff has taken error to this court.  

The only objection to the constitutionality of the act 
in controversy which it will be necessary to examine is 
that it is in contravention of so much of section 11, article 
III of the constitution, as provides that "No bill shall 
contain more than one subject, and the same shall be 
clearly expressed in its title." In considering this con
stitutional restriction upon legislative power, it is well to 
remember that thid court has followed the trend of the 
best considered cases in other states, and held it manda
tory and not directory in its nature. Referring to this 
provision of the constitution we said in the case of Kansas 
City & 0. R. Co. v. Frey, 30 Neb. 790:
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"The object of the framers of the constitution was not 
to embarrass legislation by making laws unnecessarily 
restrictive in their scope and operation, and thus greatly 
multiply their number, but it was intended that a pro
posed measure should stand upon its own merits, and that 
the several members of the legislature should be apprised 
of the purpose of the act when called upon to support or 
oppose it; in other words, members were prohibited from 
joining two or more bills together in order that the friends 
of the several bills may combine anl pass them." 

Again in the case of Trimble r. Trumblc. 37 Neb. 340, 
IRVINE, C., in an able and exhaustive opinion in which the 
former decisions of this court were considered, said: 

"Is this act within the inhibition of that clause of the 
constitution providing that no bill shall contain more 
than one subject? This question is in most eases sur
rounded with difficulty. As was said in Kansas City & 0.  
R. Co. v. Frey, 30 Neb. 790, this clause of the constitution 
'was never designed to place the legislature in a strait 
jacket and prevent it from passing laws having but one 
object under an appropriate title.' Provided the object of 
the law be single the whole law may be embraced in a 
single enactment, although it may require any number 
of details to accomplish the object. The purpose of the 
constitutional inhibition upon the other hand was to 
require each proposed measure to stand upon its own 
merits, and to apprise the members of the legislature of 
the purpose of the act when called upon to support or 
oppose it, and perhaps a still stronger purpose was to 
prohibit the joining of several measures in one act in 
order to combine the friends of each measure and pass the 
bill as a whole, where probably a majority could not be 
procured in favor of any one of its different objects." 

On the other hand, in the case of Hopkins v. Scott, 38 
Neb. 661, in discussing the validity of chapter 50, laws of 
1891, relating to the keeping of state and county funds, we 
said: 

"It is urged that the act of 1891 is unconstitutional, as
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containing more than one subject. The act provided both 
for the depositing of state funds and for the depositing of 
county funds and it is contended that each of these forms a 
separate subject of legislation. The general object of the
act is to provide for the safe custody of public funds, and 
it seems to us that this is a single subject of legislation, 
whether the funds are state or county. The object of the 
act is plainly expressed in its title, and the combination 
of provisions in regard to both state and county funds 
presents none of those objections which influenced the 
adoption of the constitutional inhibition against uniting 
two or more subjects in a single act." 

In Van Horn v. State, 46 Neb. 62, in which the validity 
of chapter 32, laws of 1895, providing for township or
ganization, had been assailed as containing more than one 
subject, it was said: 

"It has always been said that the legislature might 
choose for itself its manner of legislation, and that an act, 
no matter how comprehensive, would be valid providing a 
single main purpose was held in view, and nothing em
braced in the act except what was naturally connected 
with and incidental to that purpose. Thus, in State v.  
Page, 12 Neb. 386, the act of 1879, already referred to, 
entitled 'An act concerning counties and county officers,' 
was held to contain but one subject because it had 'but one 
general object' fairly expressed in the title, although this 
act contained a .complete scheme of county government, 
and so operated as to materially change the law on other 
subjects related thereto." 

Also in the recent case of Wenham v. State, 65 Neb. 394, 
we held that "An act to regulate and limit the hours of 
employment of females in manufacturing, mechanical and 
mercantile establishments, hotels and restaurants; to 
provide for its enforcement and a penalty for its viola
tion," was not obnoxious to the objection that it con
tained more than one subject.  

We do not think that there is any serious conflict in 
these decisions. The rule established is that, if the title
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fairly expresses a general purpose, then all matters fairly 
and reasonably connected therewith, and all measutes 
which facilitate its accomplishment, constitute but a single 
subject. City of Grand Rapids v. Burlingame, 93 Mich.  
469, 53 N. W. 620. For instance, in Hopkins v. Scott, 
supra, the general purpose of the act, as set forth in the 
excerpt quoted from the opinion, is to provide for the safe 
keeping of public funds, and state and county funds being 
each a specie of this genus are included within the title.  
In Van Horn v. State, supra, the object of the act was to 
provide a system of local government by township organi
zation; consequently, all the means by which this object 
was to be accomplished were properly connected with this 
title. In Wenham v. State, supra, the act construed was 
a police regulation for the protection of female employees 
and the different places of employment named in the title 
were closely and logically connected with the subject of 
the act, and the penalties prescribed were but the means by 
which the act was made effective.  

Now the question is, does chapter 1, laws of 1895, pre
sent two separate and distinct subjects for the bounty of 
the state, or does it contain a comprehensive generic title 
to which both objects of the bounty are germane? It will 
be noticed that the title of the act is "An act to provide 
for the encouragement of the manufacture of sugar and 
chicory and to provide a compensation therefor." The 
first section provides: "That there shall be paid out of 
the state treasury to any person, firm or corporation en
gaged in the manufacture of sugar in this state from 
beets, sorghum or other sugar yielding canes or plants 
grown in Nebraska, the sum," etc. The second, third and 
fourth sections of the act are all germane to the title of 
the manufacture of sugar, and provide the means and con
ditions under which the bounty shall be paid. The fifth 
section of the act provides: "That there shall be paid out 
of the state treasury to any person, firm, or corporation 
engaged in the manufacture of chicory in the state from 
chicory beets or plants grown in Nebraska, the sum," etc.
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The sixth and seventh sections are germane to the manu
facture of chicory, and provide the means of carrying the 
act into effect. Sections eight and nine of the act apply 
to both sugar and chicory..  

It is said in the brief of the able counsel for plaintiff in 
error that the subject matter before the legislature was 
"to encourage the production of sugar and chicory from 
certain agricultural products, and as a result to provide 
a remunerative and stable market for our farming popula
tion for such products." In our judgment, if this was the 
object of the legislation, such object is not fairly expressed 
by the title of the act. For the title refers to the en.  
couragement of the manufacture of sugar and chicory, and 
the body of the act provides that they shall be manufac
tured from plants or beets grown in the state. While we 
regard the question of the policy of the act as one for 
legislative rather than judicial determination, yet we can
not but be impressed from both the language of the act 
and from the manner of its passage that it contains two 
separate and distinct subjects, and aims at two distinct 
objects. If the act had provided for encouraging the man
ufacture of beets grown in this state into sugar or 
chicory, we would be inclined to say that the act con
tained but a single subject, which was the manufacturing 
of beets into sugar and that both the chicory and sugar beet 
could be fairly embraced within the title. But this is 
neither the subject nor the condition of the act. It at
tempts to provide a bounty for sugar manufactured either 
from beets, sugar cane, or any other sugar producing plant 
raised in the state, and in the same act to provide a bounty 
for chicory either from chicory beets or from plants raised 
in the state. There is no such close relation between the 
manufacture of sugar and the manufacture of chicory as 
to say that provisions for the encouragement of the manu
facture of the one are the means by which the encourage
ment of the other is logically accomplished. While there 
is always a remote connection between the manufacture of 
articles consumed as food stuffs and beverages, yet there
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is not such an inseparable relation as to make the one 

dependent upon the other. The use of sugar as a food 

product is so universal in all conditions of life that it is 
regarded as a primary necessity. On the other hand, 
chicory is a plant cultivated in various parts of Europe 
and the United States, at first, for the medicinal proper

ties contained in its roots, which contain many similar 

qualities to the roots of the dandelion. Later, its produc
tion has been encouraged for the purpose of its use as a 
beverage as a substitute for or in a mixture with coffee.  

The process of manufacturing chicory is by roasting its 

roots in iron cylinders, which are kept revolving as in the 

roasting of coffee. While it might be said that the manu

facture of chicory and its use as a beverage tend to in

crease the demand for sugar, yet the same could be said 

of another beverage in common use, which can be manu

factured by distillation from corn or rye raised within 
the state of Nebraska. But, as a matter of fact, the use 

of sugar with either of these beverages, while frequently 

indulged in, is not essential to their full enjoyment. Now, 
it seems to us that the purpose of the inhibition of section 

11, article III of the constitution, being to require every 

enactment to stand or fall on its own merits or want of 

merit, and to prevent omnibus legislation, is aimed di
rectly at just such measures as this. When the act in 

controversy was introduced in the house it only provided 
for encouraging the manufacture of sugar, and in this 

form it passed the house; when it went to the senate it 
was amended by adding sections 5, 6 and 7, which pro

vided for the encouragement of the manufacture of chicory.  
While the senate amendment was subsequently passed by' 
the house, and while the measure as amended passed both 

bodies later, over the veto of the governor, we cannot 
escape the conclusion that the friends of the manufacture 
of each of these different products were gathered to
gether for a common fight for the bill in this omnibus 
form, when, perhaps, a provision for the encouragement of 
either standing on its own merits might have failed of
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passage. People v. Denaiy, 20 Mich. 349; State v. Harri

son, 11 La. Ann. 722; Skinner v. Wlilhelm, 63 Mich. 568, 
30 N. W. 311; In re House Bill 168, 21 Colo. 46, 39 Pac.  
1096.  

But it is irged by counsel for plaintiff that, even if the 
statute under which its claims are made is unconstitu
tional for any reason, there is still a moral and equitable 
duty resting upon the legislature to pay the bounty, and 
this contention seems to receive some support in the 
language used by Peckham, J., in the case of Un ited 
Stales v. Realty Co., 163 U. S. 427. While recognizing the 
high standard of the tribunal front which the decision 
comes, as well as the great learning of the author of the 

opinion, we are still unable to give our assent to this doc
trine. We are unable to understand any principle either 

of equity or good conscience that should estop the people 
of the state of Nebraska by an unauthorized act of the 

legislative department of their government, especially 
when such act is attempted to be enforced in the face of a 

direct prohibition in the constitution or basic law adopted 
by the people. An unconstitutional statute is a legal still
birth, which neither moves, nor breathes, nor holds out 

any sign of lif:'. It is a form without one vital spark; it 
is wholly dead from the moment of its conception, and no 

right either legal or equitable arises from such an inani

mate thing. In discussing United States v. Realty Co., 
supra, and the principle it is cited to support, it was said 

by the supreme court of Minnesota in the case of Min

nesota Sular Co. v. Irerson, 91 Minn. 30, 97 N. W. 454: 

"The claim is made that the state is under a moral obliga

tion to pay this bounty, and reliance is placed upon United 

States r. Realty Co., 163 U. S. 427, 41 L. ed. 215, 16 Sup.  

Ct. Rep. 1120. There the court declined to pass upon the 

question whether the original legislation-the congres

sional bounty act-was constitutional, but assumed, for 

the purposes of the decision, that it was not. The case 

has been very severely criticised, and we are unable to find 

any other 8in which it has been held that the unconstitu-
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tional act of a legislative body is any justification in law 
for any action or non-action." 

We are therefore of opinion that the learned trial court 
was right in sustaining the demurrer to plaintiff's peti
tion, and we recommend that the judgment be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on motion for rehearing was filed 
November 11, 1905. Rehearing denied: 

1. Legislative Powers. The legislature cannot appropriate or pledge 
the public money for private purposes.  

2. Constitutional Law. Chapter 1 of the laws of 1895, entitled "An 
act to provide for the encouragement of the manufacture of sugar 
and chicory and to provide a compensation therefor," is uncon
stitutional and void.  

3. Bounties: OBLIGATION OF STATE. The statute offering a bounty for 
the manufacture of sugar and chicory being unconstitutional 
because of lack of power on the part of the legislature to ap
propriate money for such purp6se, the fact that the manufacturers 
paid larger prices for their products to the producers of beets 
from which to manufacture these articles, relying upon this stat

ute for remuneration, will not create in favor of such manu
facturers any obligation against the state.  

SEDGWICK, J.  

Because of doubts as to the correctness of the opinion 
in this case ante, p. 57, oral argument was heard upon 
the motion for rehearing, and new and exhaustive briefs 
have been filed. Upon the cdnstitutional point mainly 

discussed in the opinion we are inclined to think that we 
were wrong. It was said in that opinion: 

"The rule established is that, if the title fairly ex

presses a general purpose then all matters fairly and 

reasonably connected therewith, and all measures which
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facilitate its accomplishment constitute but a single sub
ject." 

The title of the act in question is "An act to provide 
for the encouragement of the manufacture of sugar and 
chicory and to provide a compensation therefor." It is 
not accurately quoted in the former opinion. This court 
has generally held to the rule that no act of the legislature 
will be held unconstitutional unless it is manifestly so.  
All doubts will be resolved in favor of the constitutionality 
of an act of the legislature. We think that, under the 
rule above quoted from the former opinion, it is not so 
clear that two subjects are involved in the statute within 

the meaning of the constitutional provision as to require 

us to hold the act unconstitutional for that reason. The 

manifest object of the legislature in encouraging the 
manufacture of sugar and chicory was, as stated in the 

brief of counsel, "to build up manufacturing industries in 

the state which would help to develop our natural re

sources," and so diversify "our pursuits, as well as our 

products." We think that the legislators must have 

understood from this title that this was the purpose of the 

legislation. The former holding upon this subject, then, 

was wrong.  
2. Another question presented is as to the power of the 

legislature to appropriate the public money for such pur

poses. It is the province of the legislature to determine 

matters of policy. In appropriating the public funds, if 

there is reason for doubt or argument as to whether the 

purpose for which the appropriation is made is a public 

or a private purpose, and reasonable men might differ in 

regard to it, it is generally held that the matter is for the 

legislature; and to our minds this is the only reasonable 

conclusion. We have had much difficulty with the ques
tion presented here. We have, however, been aided by the 

discussion of the courts of some of our sister states upon 

this precise question. In Michigan, under a constitutional 

provision similar to ours, the legislature attempted to ap

propriate the public money to encourage the production
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of sugar, and the supreme court of that state upon 
thorough investigation and careful reasoning determined 
that the purpose of the appropriation was not a public 
one, and held the legislation unconstitutional. ]1ichigan 
Rugar Co. v. Auditor Gencral. 124 Mich. 674, 83 N. W.  
625. Following this detision the supreme court of Min
nesota, in Minnesota Higar Co. c. Icerson, 91 Minn. 30, 97 
N. W. 454, held similar legislation unconstitutional for 
the same reason. The circuit court of appeals of the 
United States for the eighth circuit has announced the 
same conclusion. In )odgle v. Missiont Township, 107 
Fed. 827, Judge Sanborn, speaking for the court, gives 
strong reasons for concliding that the encouragement of 
the manufacture of sugar is not a public purpose for 
which the legislature may appropriate the public money, 
and concludes that such legislation is unconstitutional.  
The legislature cannot appropriate the public moneys of 
the state to encourage private enterprises. The manufac
turing of sugar and chicory is a private enterprise, and 
the public money or credit cannot be given or loaned in 
aid of any individual, association or corporation carrying 
on such enterprises. Const., art. XII, sec. 3.  

3. It is contended in the brief that, though the statute 
be held unconstitutional, still there is a moral obligation 
resting upon the state to pay the claim. The argument is 
that the purpose of the legislature was to pay to the farm
ers who raised the beets a bounty, and that the sugar com
pany was only the intermediary for so doing, and relying 
upon this legislation, the sugar company paid thousands 
of dollars to the farmers, supposing that the state had 
requested them to do so upon the agreement of the state 
to repay the sugar company. This it is claimed raises a 
moral obligation on the part of the state to repay the 
company. This argument would be very forcible if the 
company had paid to the farmers money which the state 
could be either legally or morally obligated to pay them.  
But, since it was unlawful for the state to pay this money 
to the farmers, and the state was not and could not be
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under any obligation, legally or morally, to do so, the 
sugar company could not place the state under obligation 

to it by making.such payments to the farmers. It seems 

to us that the reasoning in United States v. Realty Co., 
163 U. S. 427, 16 Sup. Ct. Rep. 1120, 41 L. ed. 215, which 

is a case much relied upon, is not satisfactory and con

clusive upon this point. Other courts have refused to 

follow it, as appears from the cases above cited.  
It follows that the conclusion formerly reached is right, 

and the motion for rehearing is 
OVERRULED.  

NORFOLK BEET SUGAR COMPANY V. STATE OF NEBRASKA.  

FILED JANUARY 5, 1905. No. 13,996.  

Decision Followed. Oxnard Beet Sugar Co. v. State, ante, p. 57, fol
lowed.  

ERROR to the district court for Lancaster county: LIN
COLN FROST, JUDGE. Affirmed.  

Charles F. Manderson,, James E. Kelby, Frank H.  
Gaines and Edward R. Duffie, for plaintiff in error.  

Frank NT. Prout, Attorney General, and Norris Brown, 
contra.  

OLDHAM, C.  

This is a companion case with Oxnard Beet Sugar Co. r.  
State, ante, p. 57, alleging a claim for bounty under the 
same act. The petitions are similar, and a demurrer was 
sustained by the court below in each. In this court the 
cases were argued together; consequently, for the reasons 
stated in Oxnard Beet Sugar Co. i. State, supra, the judg
ment of the trial court should be affirmed.

AMES and LETTON, CC., concur.
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By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

GEORGE B. FRANCE V. WILLIAM IIOHNBAUM ET AL.* 

FILED JANUARY 5, 1905. No. 13,641.  

1. Homestead: LIENS: PRIORITIES. Where a mortgage lien exists upon 
a tract of land claimed as a homestead, and the mortgage debt 
Is paid with the proceeds arising from a loan secured by a new 
mortgage on the same land, the interest of the claimant il the 
land being less than $2,000 in value in excess of the original 
mortgage debt, a judgment of a county court, a transcript of 
which was filed in the office of the clerk of the district court 
while the old mortgage was in force, is not a lien on the premises 
superior to that created by the new mortgage.  

2. - : APPRAISEMENT. Where a creditor files a petition under the 

statute for the appointment of appraisers to set aside a home
stead, it is not error to allow the homestead claimant to file an 
answer and to contest the question whether the value of the 
homestead exceeds the amount of the homestead exemption before 
appraisers are appointed. If the court in such case finds that the 
value does not exceed the exemption it is entirely proper to 
refuse to appoint appraisers.  

ERROR to the district court for York county: SAMUEL 

H. SORNBORGER, JUDGE. Affirmed.  

George B. France and Meeker & Wray, for plaintiff in 
error.  

F. C. Power and Gilbert Bros., contra.  

LETTON, C.  

This is an error proceeding brought to review a judg
ment of the district court for York county refusing to ap
point appraisers to set off the homestead of defendant in 

* Rehearing denied. See opinion, p. 74, post.
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error. The facts are as follows: On May 10, 1888, plain
tiff in error recovered a judgment against defendant in 
error in the county court of York county, a transcript of 
which was filed in the office of the clerk of the district 
court for that county on the 12th of the same month.  
Executions were issued upon this judgment from time to 
time, but no levy made on account of no property being 
found, and the judgment was thus kept from becoming 
dormant. On August 6, 1903, an execution was issued on 
the judgment and was levied upon a 62-acre tract of land 
upon which the defendant in error resided as his home
stead. Plaintiff in error then filed his petition in the dis
trict court under the provisions of section 6 of the home
stead act (Ch. 36, Comp. St. 1903, Ann. St. 6205), praying 
for the appointment of appraisers to set aside the home
stead interest of the execution debtor. Notice was duly 
given of the time and place of the hearing, and before the 
hearing defendant in error filed an answer to the petition.  
A motion was made to strike the answer from the files on 
the grounds that no answer is authorized in this proceed
ing, and that no trial should be had at this time, but the 
motion was overruled and exception taken.  

It appears that before the judgment of plaintiff in 
error was obtained 22 acres of the 62-acre tract which was 
claimed as a homestead, had been mortgaged to one Holt, 
and that the remaining 10 acres had been mortgaged 
to one Marvel. For convenience we will consider the 
22-acre tract and the 40-acre tract separately, though in 
fact they are contiguous and form one body of land on 
which defendant in error resides. On December 12, 1890, 
the Holt mortgage was foreclosed, plaintiff in error being 
a party to the proceedings; the court found due on the 
mortgage the sum of $925, with interest and costs; found 
the 22 acres to be of less value than $1,000; that it was a 
homestead, and that plaintiff in error's judgment was not 
a lien on the same. Soon after this decree was rendered 
this tract was conveyed to one Miltner by defendant in 

error. Miltner on the 19th day of September, 1891, ex-
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ecuted a mortgage to one Bowen, who lived in Illinois, for 
the sum of $1,000, and then recouveyed the premises to 
defendant in error. The money thus borrowed from 
Bowen was used to pay off the Holt decree on September 
28. 1891. On January 9, 1900, defendant in error together 
with his son, who owned a small tract of land adjoining 
this, borrowed $1,800 from one Hummell, who also resided 
in Illinois, giving a mortgage covering the 22 acres and 
the son's land also. This mortgage was recorded on Jan
nary 11, 1900. A release of the mortgage given to Bowen 
was executed in Illinois on December 30, 1899, but the 
testimony shows it was not delivered until the debt was 
paid with part of the money derived from the Iummell 
loan of $1,800, defendant in error testifying that it took 
$1,100 of that money to pay o_7 the Bowen mortgage. The 
$1,800 mortgage to lummell, of which defendant in error 
owed $1,100, was found to be a lien on the land by the 
district court, and we do not see how any other conclusion 
was possible.  

As to the 40-acre tract, in 1884, a mortgage loan was 
made to one Marvel by defendant in error on this part 
of the land. On June 4, 1896, this mortgage was fore
closed in an action to which plaintiff in error was a party, 
and the decree found due the plaintiff the sum of $800, 
with interest and costs; found premises to be a home
stead of less value than $2,000, and found that plaintiff 
in error's judgment was not a lien on the same. On 
December 31, 1897, $550 was borrowed by defendant in 
error from Mr. lunmmell, and this was used in paying off 
and satisfying the decree, which was satisfied of record 
January 8, 1898. A mortgage was given at the time of 
the loan to secure the payment -of the debt, which was 
still unpaid at the time of the hearing.  

From this statement it will be seen that at the time 
of the hearing there were valid liens existing against the 
land amounting to at least $1,660. A number of witnesses 
were examined as to the value of the premises. The trial 
court found the total value to be $3,100, and this finding
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seems to be fair and just from the testimony. It is evi
dent therefore that unless the making of a new mortgage 
to pay off a prior one divested the defendant in error of 
his homestead rights, no ground existed for the appoint
ment of appraisers. It appears however that at no time 
were the premises free from a mortgage lien. A new one 
was created before the old was released. There was no 
time in which the lien of thejudgment could interpose, 
if such a thing were possible at all, which we do not 
decide. The interest of the defendant in error has al
ways been less than $2,000 in the premises, and there 
was nothing in existence upon which the plaintiff could 
levy his execution. The action of the court in refusing 
to appoint appraisers therefore was proper.  

As to the assignment that the court erred in not strik
ing the answer from the files and in trying the issue as 
to homestead before the appointment- of appraisers, the 
statute requires the application to be made on a verified 
petition showing: (1) The fact that an execution has 
been levied on property which had been claimed as a 
homestead; (2) the name of the claimant; (3) that the 
value of the homestead exceeds the amount of the home
stead exemptioh. A notice of the time and place of hear
ing is required to be served upon the claimant at least 
ten days before the hearing. At the hearing, upon proof 
of service and of the facts stated in the petition, the 
court shall appoint appraisers. It is necessary therefore 
for the creditor to prove at the hearing that the value of 
the homestead exceeds the amount of the homestead ex
emption. We see no reason why the claimant cannot 
coutest the proof offered by the creditor, whether an 
answer is filed or not. While there is no provision made 
in the statute for the filing of an answer, the manner of 
procedure is within the discretion of the district court, 
and unless an abuse of this discretion is shown a re
viewing court will not interfere. If appraisers had been 
appointed who had reported their finding to the court, 
there is no doubt that the homestead claimant might
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have filed objections to their report and had a hearing 
upon the same before it was confirmed. But he was not 
obliged to wait until the report came in, unless he so 
desired, if the court was willing to grant him a hearing 
before the appraisers were sent out. The action of the 
court in this instance seems to have been fair and proper, 
and designed to save the unnecessary expense of making 
an appraisement.  

We recommend that the judgment of the district court 
be affirmed.  

AMEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on motion for rehearing was 
filed September 20, 1905. Rehearing denied: 

Homestead: LIENS: PRIORITIES. Where the extent of the homestead 
and the value of the claimant's interest therein are less than 
that allowed him by law, a mortgage placed thereon after the 
rendition of a judgment against such claimant, for the purpose 
of paying off a prior mortgage, will not be affected by such 
judgment.  

BARNES, J.  

The questions involved in this case were decided by an 

opinion written by Mr. Commissioner LETTON, ante, p. 70, 
where it was held that a certain judgment in favor of 

the plaintiff and against the defendants was not a lien on 

the defendants' homestead superior to a mortgage, the 

proceeds of which were used to pay off another mortgage 

which was executed and recorded prior to the time the 

judgment was obtained; and that the court could refuse 

to appoint appraisers to appraise the defendants' home

stead, which was sought to be subjected to execution 

sale, where it clearly appeared that such homestead did
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not exceed 160 acres in extent, and that the defendants' 
interest therein was less than $2,000. Plaintiff, having 
filed a motion for a rehearing, in his brief and on the oral 
argument contends that our decision conflicts with the 
rule announced in Beach v. Reed, 55 Neb. 605; Horbach 
v. Smiley, 54 Neb. 217, and Brown v. Campbell, 68 Neb.  
103.  

An examination shows that the question involved in 
Beach v. Reed was whether a decree of foreclosure should 
be reformed so as to include lands not embraced therein, 
and it was decided that a mortgagee who purchased real 
estate sold at judicial sale to satisfy the decree fore
closing his mortgage was not entitled to have the fore
closure decree and sheriff's deed reformed so as to include 
therein lands not adjudged by the foreclosure decree to 
be subject to the lien of the mortgage. Incidentally it 
was said in the opinion that a debtor's homestead exemp
tion is limited in quantity to two contiguous lots in an 
incorporated city, town or village; if outside such cor
poration, 160 acres of land; and in either case in value 

to $2,000; and that a money judgment of the district 

court becomes a lien upon all of the lands of the debtor 

in the county, at least from the date of its rendition; and a 

mortgage executed upon such lands thereafter will not 

invest the mortgagee with a lien superior to the judg
ment for anything more than the debtor's homestead 

interest.  
In Horbach v. Smiley, supra, it was held that under 

the homestead law of 1867 a judgment is a lien on the 

homestead, but that such lien cannot he enforced by 
execution so long as the premises are owned and occupied 

by a judgment debtor; but that the existing homestead 

act exempts from forced sale upon execution or attach
ment a homestead not exceeding in value $2,000; and a 

judgment, while the premises are impressed with the 

homestead character, is not a lien thereon, even after 

their sale and abandonment by the debtor; that under the 

present homestead law a judgment is a lien merely on
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the debtor's interest in lands occupied as a homestead in 
excess of $2,000. While in Brown v. Campbell, supra, it 
was held that the head of a family has a homestead right 
of the value of $2,000 in 160 acres of land owned and 
occupied by him as a homestead, which is not the subject 
of fraudulent alienation; that a conveyance of such home
stead right will not be set aside as having been made in 
fraud of creditors. It was further held that, if there was 
a surplus in excess of the sum of $2,000 within the home
stead limits, a conveyance of such surplus can be set 
aK:de when made in fraud of creditors.  

So it appears that the direct question involved in this 
controversy did not arise in any of the foregoing cases.  
On the other hand it is provided by section 1, chapter 36, 
Compiled Statutes, 1903 (Ann. St. 6200) : 

"A homestead not exceeding in value $2,000, consisting 
of the dwelling house in which the claimant resides, and 
its appurtenances, and the land on which the same is 
situated, not exceeding 160 acres of land, to be selected 
by the owner thereof, and not in any incorporated city or 
village, or instead thereof, at the option of the claimant, 
a quantity of contiguous land not exceeding two lots 
within any incorporated city or village, * * * shall be 
exempt from judgment liens and from execution or forced 
sale." 

The effect of this section is to preserve to the head of 
a family a homestead, not exceeding 160 acres of land, or 
two contiguous lots in any incorporated city or village, 
not exceeding in value $2,000, clear and free of judgment 
liens, and all other liens and incumbrances, unless placed 
thereon by the joint act of the husband and wife. Con
struing this act it was held in Hoy v. Anderson, 39 Neb.  

386, that the extent of a homestead is not to be deter
mined from the fee simple value of the land, but from 
the value of the homestead claimant's interest therein. It 
appeared in that case that Anderson owned 160 acres of 
land in this state of the value of $2,800, upon which he 
resided with his family as a homestead; there was a valid
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mortgage on the premises to secure the payment of 1,200; 
subsequently to the giving of the mortgage, but while the 
land was occupied as a homestead, two judgments were 
obtained against Anderson, transcripts of which were 

duly filed in the district court for the county in which 
the real estate was situated. On these facts, the court 
said: 

"Applying the foregoing considerations to the case be
fore us, it is clear that Anderson's interest in the land 
cannot be reached by an ordinary execution. The total 
value of the quarter section is but $2,800, and deducting 
therefrom $1,200, the amount of the mortgage, leaves 
Anderson's interest less than $2,000. It follows that the 
transcripted judgments are not liens upon the real estate.  
* * * To hold otherwise would be against the spirit, if 
not the very letter, of our homestead law." 

It was further held in effect that, in case Anderson 
should convey the property to another, in that event the 
judgments could not be satisfied out of it because Ander
son's grantee, taking the land in the then existing condi
tions, would hold it free and clear of judgment liens. In 
iunson v. Carter, 40 Neb. 417, it appeared that a home

stead, which was exempt at and before the rendition of 

a judgment, was by mesne conveyances transferred from 
the judgment debtor to his wife. And it was held that 
the right of the wife to assert such homestead exemption 
was in no way affected by fraudulent intent with which 
either of the conveyances was given or received. In 
Smith v. Neufeld, 57 Neb. 660, this court held that one 
rightfully in the possession of a homestead can maintain 
an action for the removal of the apparent lien of a judg
ient therefrom, on the theory that such lien, though only 
apparent, is a cloud upon his title. In Mitdt v. Rage
dorn, 49 Neb. 409, it was decided that our homestead act 
exempts to those persons within its provisions a home
stead not exceeding $2,000 in value over and above incum
brances, and that the exemption in such a case is deter
mined, not from the value of the fee simple title, but from
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the value of the claimant's interest in the premises. The 
foregoing decisions have been often approved and fol
lowed by us, and the principles announced therein have 
become a rule of property and the settled law of this 
state.  

Applying the foregoing rules, if a debtor has a right, 
so long as his homestead interest is within the statutory 
limits, to transfer the homestead absolutely unincum
bered by judgments that may be of record against him, he 
would have the right to execute mortgages on his home
stead for the purpose of taking up and paying off prior 
existing mortgages which would be superior to any judg
ments against him, and the lien of such new mortgages 
would be in no way impaired thereby. The evidence in 
the case at bar clearly shows that the value of the de
fendants' homestead interests in the premises at no time 
since they purchased the property has approached the 
statutory limit; so, when the mortgages in question 
herein were executed thereon, they had a right to so in
cumber the homestead without regard to the plaintiff's 
judgment. . Perhaps the reason of this rule, as heretofore 
stated, may not be entirely satisfactory to us, but the 
rule itself has been settled and established by such a long 
line of decisions that we do not feel at liberty at this time 
to change it. We conceive, however, that the principle 
on which these decisions rest is that the present home
stead act expressly provides that a judgment shall not 
be a lien on the homestead of the judgment debtor; that 
is to say, it is not a lien on the land comprising such 
homestead so long as its extent is less than 160 acres of 
land, or two contiguous lots situated in an incorporated 
city or village, and his interest therein does not exceed 
the sum of $2,000. If a judgnent is not a lien on the 
land embraced in the homestead of the judgment debtor, 
it, of course, is not a lien on his homestead interest 
therein.  

From the statement of the facts in this case it appears 
that the mortgages which the plaintiff claims are now
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subsequent and inferior to the lien of his judgment were 
executed and placed on record at a time when the de
fendants' interests in the homestead were less than $2,000, 
and at a time when no execution had been issued, and no 
attempt made to levy an execution upon the homestead.  
So there was no point of time when the plaintiff's judg
ment could or did become a lien on the land, and there 
never was any excess which could in any manner be im
pressed with such a lien. Such being the conditions when 
the execution in question herein was issued and levied, 
there was nothing upon which a lien could be impressed, 
and the trial court could in its discretion refuse to make 
the needless expense of appraising the interests of the 
defendants in the premises.  

For the foregoing reasons, we are satisfied that our 
former opinion is right, and the plaintiff's motion for a 
rehearing is therefore 

OVERRULED.  

NATHAN B. METCALF, APPELLANT, V. NANCY J. METCALF, 
APPELLEE.  

FILED JANUARY 5,1905. No. 13,686.  

1. Alimony. In awarding alimony the court should consider the con
dition, situation and standing of the parties, financially and other
wise, the duration of their marriage, the amount and value of 
the husband's estate, the source from which it came and how 
far, if at all, the wife contributed thereto.  

2. Evidence examined by this criterion, and held that the amount of 
alimony awarded is not excessive.  

APPEAL to the district court for Webster county: ED 
L. ADAMS, JUDGE. Affirmed.  

A. D. Ranney and Tibbets Bros. & Morey, for appel
lant.

John C. Stevens, contra.
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LETTON, C.  

This is an action for divorce brought by Nathan B.  

Metcalf against Nancy J. Metcalf in the district court 

for Webster county. A cross-petition was filed, praying 

for a divorce on the ground of cruelty. A divorce was 

granted the husband on account of desertion, but an al

lowance of $500 was made to the wife as aliinony. Ap

pellant conten(s that the alimony allowed was excessive.  

The parties were married in 1877, in Iowa, and resided 

there until the spring of 1893, when they moved to Ne

braska. When they were iiarried they liad very little 

propertY. The amount contributed ) *y (a-h to the coi

mon fund is soinewhat in dispute, but the evidence shows 

that the husband had saved froi $400 to $750, and that 

the wife had two cows, two pig., feather beds, poultry 

and household furniture. No children were horn to them.  

The plaintiff at his marriage invested all his money in a 

farm in Iowa, an(d, as the re.sult of their joint labor and 

of the fortunate restults of his investments in Iowa land, 

at the time he left Iowa he sold his property there and 

realized somewhere from .$7,500 to $10,000 in money, the 

testimony heing conflicting as to ti exact amount. He 

paid $6,500 for a farm in Webster county, Nebraska, to 

which the family imioved, andl he testifies he had about 

$500 left, while the wife testifies that they had figured 

it lip before leaving Iowa, and had $10,000 to bring to 

Nebraska. When they moved to Nebraska the wife's 

mother and sister came to live with them, and during the 

summer of 1893 dissensions occurred by reason of their 

presence in the home. In November, 1893, the plaintiff 

accused his mother-in-law of taking $200 in money which 

he claims he had brought to the house from the bank the 

day before. This she denied. Ile claims she struck him 

during the controversy, while this is contradicted by his 

wife who was present at the time. At all events, the 
plaintiff became so dissatisfied with her presence in the 
home that he procured a notice to quit to be served upon

[VOL. 73NEBRASKA REPORTS.80



Metcalf v. Metcalf.  

her. She then left, but her daughter, defendant herein, 
insisted upon leaving if she did, and left with her. From 
that time the parties have lived apart. At the time of this 
separation a written contract was entered into between 
them, whereby they agreed to make a division of prop
erty, "particularly the real estate," in which contract the 
plaintiff agreed to pay his wife $1,500, and she agreed 
to make him a deed conveying her interest in the land.  
Plaintiff failing to pay the amount agreed upon by the 
contract, an action was brought against him to recover 
the amount, whereupon he sought to reform the same so 
as to show that the sum of money specified should be in 
full of all claims or demands on his property and for full 
release of all defendant's dower rights. By the decree 
the court found the contract to be as alleged by the wife; 
that it ought not to be reformed, and that the contract 
had no reference to any other property but the real estate 
described; and required the wife to deposit a deed of her 
interest in the property with the clerk of the court for 
the plaintiff, and thereupon execution should issue for 
the amount due under the contract. This judgment was 
satisfied; but, if a deed was ever deposited, it was lost or 
mislaid so that the plaintiff's title to the real estate was 
apparently clouded or burdened by the dower right of 
the defendant. This action for divorce was begun in 
1902. At the trial the court found for the plaintiff, but 
awarded the wife $500 alimony, in addition to the $1,500 
which had been paid to her under the contract. Plain
tiff's contention is that this $500 additional alimony is 
excessive and unjust, and he seeks to have that portion 
of the decree reversed or modified.  

At the time of the trial it appeared that the farm in 
Webster county had depreciated in value from the time 
of its purchase; that a large barn upon the farm had 
been burned; that the house had been poorly taken care 
of and needed repair, and that the forest and fruit trees 
had been neglected and destroyed; that the farm would 
not sell for more than $5,000, and that there was a mort

9
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gage upon the same for $700. It was also shown that the 

plaintiff had virtually no other property. It further ap

peared that between the time that his wife left him and 

the time of the trial he had purchased a gambling room in 

Hastings and had lost $600 which he invested therein.  

The evidence further shows that, during the time that the 

parties lived in Iowa together, the wife had faithfully 

performed that portion of the work upon a farm which 

usually falls to the lot of the wife; that she worked hard 

herself so as to avoid the necessity of hiring help, and 

had aided in the accumulation of the property. There 

seems to have been no difference or dispute between them 

until they made the unfortunate move to Nebraska. It 

appears also that the defendant is weak and sickly, and 

is unable to earn her living as a result of her trouble and 

hard work.  
As to awarding of alimony the rule is that the court 

should consider the condition, situation and standing of 

the parties, financially and otherwise, the duration of 

their marriage, the amount and value of the husband's 

estate, the source from which it came and how far, if at 

all, the wife contributed thereto. Taking the testimony 

as to the value of the entire estate, it.appears that at the 

time of the trial the value of the husband's net interest 

in the farm was $4,000 or $4,300; that $1,500 had been 

paid to the wife previously, making a total of at least 

$5,500 to $5,700 which the parties would have had at that 

time if no division had been previously made. Of this 

sum the district court awarded the wife $2,000, leaving 

the husband from $3,500 to $3,700 in value. - This takes 

no account of the additional property which seems to have 

been squandered by the husband during the separation.  

If we consider the result of the partnership labors as of 

the time that the separation was had in 1893, according 

to the plaintiff's own testimony he was worth then over 

$7,000. Under the circumstances in this case, where the 

property was almost entirely the result of the joint labor, 

care and investments of both parties continued over a
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period of 16 years before the separation, and considering 

the condition and situation of both parties, we do not 

think this allowance was inequitable or unjust. The 

district court had all the parties before it, and, while the 

testimony in the case is largely devoted to the issues as to 

the right to a divorce, still that court was better fitted 

to weigh the value of the evidence as to the property and 

situation of the parties than a reviewing court is. This 

is a trial de novo, but we cannot refrain in such a case as 

this in giving some regard to the conclusions of the dis

trict court.  
It is contended that the contract by which the plaintiff 

paid the defendant $1,500 was to be a full and complete 

adjustment of their property interests, and that the court 

should not increase the amount that the parties agreed 

upon. That question was submitted to a court in an 

action where the plaintiff sought to have the contract re

formed to that end, and the court specially found against 

him upon that issue. That decision is final between the 

parties. The position taken, therefore, cannot be main

tained in this action, whatever might be the views of this 

court as to the true intention of the contract.  

For these reasons, we recommend that the judgment of 

the district court be affirmed.  

AMEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.
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NEW OMAHA THOMSON-IIOUSTON ELECTRIC LIGHT COM
PANY V. FRED ANDERSON, ADMINISTRATOR.  

FIrE JANUARY 5, 1905. No. 12,180.  

1. Fireman: LICENSEE. In the absence of any municipal ordinance or 
statute changing the rule, a fireman who entered upon property 
without any special authority or invitation of the owner is a 
bare licensee, made such by public necessity and takes the risk 
of the premises as he finds them.  

2. - : ELECTRIC WIRES: INJURY. A member of a truck company, 
who assists to hoist a ladder with metallic corners against an 
electric light wire, cannot, in the absence of invitation or per
mission of the owner, complain that the wires were not properly 
insulated and that he was injured because of such lack of insula
tion.  

3. Injury: APPLIANCES. A claim for injury by an electric shock can
not be sustained by a mere hypothetical claim that such shock 
was only rendered possible by a ground current negligently per
mitted at some other point in the circuit by defendant, it not 
appearing that any usual precautions to prevent such "grounding" 
had been omitted or that defendant had or under the circum
stances ought to have had knowledge of it.  

4. City Ordinance: DUTY OF ELECTRIC COMPANY. Section 1 of ordinance 
numbered 4,363 of the city of Omaha, held to impose no duty on 
the defendant light company except to furnish a competent line
man to act under the city authorities' direction in disconnecting 
wires.  

5. Electric Companies: NOT INSURERS. The furnishing of electric cur
rents for power and lighting purposes is a recognized business 
which must be conducted with due regard to the safety of both 
employees and the public in view of the dangerous character of 
such currents, but their furnishers are not insurers against all 
dangers from them. Blameless casualties may arise from their 
operation.  

6. - : AGENT: ORDINANCE. A lineman of the electric light com
pany, while acting at fires under the direction of the city au
thorities in pursuance of the ordinance before mentioned, cannot 
render the company liable by his words or acts In the absence of 
special authority.  

7. Pleading and Proof: NEGLIGENCE. Held, That in the present case 
there Is neither allegation nor proof that defendant, after 
knowledge of the dangerous position of deceased, negligently 
omitted to turn off its electric currents.
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ERROR to the district court for Douglas county: IRvING 

F. BAXTER, JUDGE. Rever8ed.  

W. W. Morsman, for plaintiff in error.  

James H. Van Dusen, contra.  

HASTINGS, 0.  

In this case the intestate of the plaintiff died August 
9, 1899, as a result of an electric shock received by him 
while serving as a fireman in lowering a truck ladder by 
means of cranks. The ladder was so constructed with 
straps along its side that it presented metal corners ca
pable of cutting the insulation on defendant's wires, and 
it had a metal connection from the top to the bottom 
capable of carrying down electric currents. The wooden 
spokes of the wheels of the truck on the platform of which 
the ladder was resting constituted an insulator, and the 
firemen in wet clothing holding the cranks by which the 
ladder was being lowered, and standing with wet, feet 
upon wet ground, served to complete the ground connec
tion, and a current down the ladder, through the cranks, 
and through the workmen to the ground was the result 
The fire had occurred on the south side of Howard street, 
between Eleventh and Twelfth streets, in a building run
ning back to the alley; 40 feet above the alley the defend.  
ant company had secured the right to maintain its con
ducting wires and was maintaining them there to the num
ber of 11. The wires were carried on what is known as 
an "arch," a piece of timber resting upon poles at each 
side of the alley. The "arch" crossed the alley practically 
on a line with the west wall of the burning building. Of 
the 11 wires, numbering them from the south, the first, 
second and third were not touched by the ladder; the 
fourth and fifth constituted what is called "Opera House 
Circuit," and when in use carried a current of 2,000 
volts; the sixth was one side of a street are-light circuit,
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the other side passing back by another route; wires 7, 
8 and 9 belonged to a secondary circuit used for supplying 
incandescent lights, and intended to carry a maximum 
current of 216 volts; the other two wires were used for 
supplying power, and when in operation carried a current 
of about 500 volts, according to the testimony. One wit
ness says that the insulating material on the wires was 
apparently ragged, but no one claims that there was, be
fore contact with the ladder, any uninsulated wire at the 
places of contact. The fire occurred about, or shortly 
after, five o'clock on August 9. A hose was laid from a 
hydrant near the intersection of the alley with the west 
side of Twelfth street, along the alley to the rear of the 
burning building. The truck, with this ladder, entered 
the alley at Eleventh street and came west until opposite 
the north end of the burning building. The truck stopped 
under the wires with the front toward the west and on 
the north side, so that by the slope of the alley toward its 
center line, the south side of it stood a little lower than 
the north. It carried an extension ladder which could 
be raised about 75 feet and which extended back from 
its base on the truck about 40 feet. It was raised by 
means of cranks and machinery attached to the front 
axletree of the truck. The machinery comprised a turn
table, by which the ladder, when raised, might be turned 
through the use of the crank to face any desired direc
tion. The ladder was of 700 or 800 pounds weight, and 
32 inches wide. The "barrels" of the ladder were bound 
with iron straps, making sharp iron angles on the out
side corners of the "barrels." It was old, and would 
sway from side to side, and spring up and down in the 
process of raising. Iron straps on its side were con
nected from the top to the bottom and with the machinery 
to which the cranks were attached. The truck also car
ried a portable ladder about 54 feet long, and others of 
various lengths from 18 to 35 feet, and a pair of insulated 
shears for cutting electric wires. The city electrician, 
Schurig, was present when the truck came into position.
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When the ladder was just commencing to be raised, the 

electrician was standing about 10 or 15 feet in front of 

the truck. Lieutenant Sullivan, now captain, in control of 

the truck, asked if the wires ought to be cut. The electri

cian replied that they should and that he would cut then 

if the lieutenant would clear the alley. The decea ed did 

not, apparently, hear this. The upper end of the lIalder 

came up against two wires, and Mr. White, one of the 

truckmen, went up and lifted these two wires off and 

placed them-number 6 to the south and number 7 to the 

north of the ladder. He hesitated about doing this, and 

was told by Schliurig that the wires on the north were 

low-pressure ones, and that on the onth was the arc-light 

circuit, and, if so, the trueckmen would be all right; that 

the north one was harmless, and the south one dead at 

that time of day. The ladder then rested between these 

wires numbered 6 and 7, where it remained until finallv 

removed. It was raised to a perpendicular position, and in 

the process approached the arch which was on a line with 

the west wall of the building. When it reaied this perpen

dicular position it was some six or seven feet east from 

the arch. On the arch the wires were fastcned 14 inches 

apart. It then extended four or five feet above the wires 

and was turned about, facing toward the south, and was 

permitted to incline south toward the burning building.  

The upper end remained five or six feet away fromi the 

north wall of the building. The ladder was then ex

tended 25 feet more above the wires, and remained so 

until the fire was extingushed and it was ordered taken 

down. It was then once more drawn to a perpendicular 

position, brought by the use of the turntable so that the 

rungs were once more at right angles with the alley and 

with the wires, and by means of the cranks the men were 

proceeding to let it down between the same wires. They 

had not made to exceed two turns of the cranks, which 

would let the ladder move toward the east along the wires 

about two feet, when it caught upon the are-light circuit 

wire numbered 6, on the south side. This prevented its
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coming further. Livingston, a fireman, started up the 
ladder to loosen it, declining to take officer Sullivan's 
gloves because they were wet. Defendant's lineman, Brink
man, who had come to the fire and was standing by, re
marked, "That wire is dead" or "Those wires are dead." 
The ladder was then held fast on the south side by this 
wire numbered 6, and Livingston was unable to release it 
until it was raised nearly two feet. This was done, and 
he released the wire without shock. The ladder was not 
then in contact with wire numbered 5.. Livingston went 
down, and with the other men proceeded to lower the lad
der, making five or six revolutions of the cranks, when 
the shock was received by which four of the men were 
killed. The shock did not produce instant death or throw 
the men from the cranks, but rendered them incapable of 
letting go and held them until life was so nearly extinct 
that their bodies fell to the ground. The men were wet both 
by water and perspiration, and they were standing in pools 
of water and mud. Farmer and Livingston, who also had 
hold of the cranks, received only slight shocks. All the 
evidence goes to show that at the time of the electric dis
charge the ladder was in contact with wires ( and 7 
only; such is the testimony of the city electrician. It 
is hardly possible that there can be. any error about this, 
for the ladder was left standing sonie time in the position 
in which it was when the shok came, and was not taken 
down until the defendant's lineman, Brinkman, had tele
phoned to the power station and had the currents through 
this alley all cut off.  

The foregoing statement is drawn for the most part 
from the brief filed on behalf of the defendant company.  
Plaintiff's counsel, as to defendant's statement of facts 
in the brief filed, says: "I desire to state Ihat it is in the 
main a fair statement, although I would not be willing 
to admit that all propositions therein stated were estab
lished by the undisputed testimony." The only impor
tant matter of fact as to which any dispute is found is 
concerning the insulation of the wires. The legal duty of
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defendant, as fixing the question of its negligence, is the 
main subject of dispute, together with the inferences to 
be drawn from the facts, and especially the extent to 
which the fact of a terrible casualty should be considered 
as establishing negligence on the principle of res ipsa 
loquitur.  

The defendant claims that it owed no duty whatever to 
the fireman Hopper in reference to its lines. It is con
ceded that these firemen in pushing their ladder against 
defendant's wires were not trespassers, because they were 
acting in public right and were entitled to invade the de
fendant's property for the purpose of securing public pro
tection against fire; but it is claimed that they were bare 
licensees who pushed their ladder against defendant's 
wires, without permission, for their own purpose, and at 
their own risk.  

It is also urged that no defect of insulation, which was 
in any degree the company's fault, is shown to have had 
anything to do with the accident. The defendant admits 
that one witness, Rudousky, testified that the insulation 
on these wires near this place was ragged and hung in 
strings; but he did not testify, nor did any one else, that 
it was so at any spot where the ladder came in contact 
before its metal corners scraped the wires. Plaintiff's 
counsel, evidently, does not rely upon defects of insula
tion as sustaining the claim of defendant's negligence.  

The averments of negligence in the petition, denied by 
the answer, are stated in the brief of the defendant com
pany as follows: 

"1. That the defendant negligently and in disregard of 
its duty did not keep its wires at the scene of said fire 
securely insulated, so as to prevent electricity escaping 
therefrom to objects that should come in contact with 
them. 2. That the defendant negligently and carelessly 
allowed the wires aforesaid to become grounded, or so 
connected with the earth as to allow the current of elec
tricity carried thereby to escape into the earth, and failed 
to so construct its system of wires as to prevent connec-
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tion with the earth, which would carry the current of 
electricity to the earth. 3. That the defendant negli
gently and carelessly failed at said time to disconnect the 
wires in said alley, so as to prevent them becoming a 
menace to the lives of the firemen, and plaintiff's intestate.  
4. That the defendant negligently and carelessly failed 
to notify plaintiff's intestate and the other firemen that 
the said wires, or any of them, were grounded or con
nected with the earth, so as to carry the current of elec
tricity to the earth, and thereby render them dangerous 
to life. 5. That the defendant failed and neglected to 
notify the said Charles A. Hopper and others that the said 
wires were charged with electricity, which would be dan
gerous to the lives of persons coming in contact with 
them. 6. That the defendant negligently and carelessly 
failed to keep its wires so insulated and protected that the 
said Charles A. Hopper and others would not be injured 
as a result of coming in contact with them. 7. That the 
lineman in the employ of the defendant, when the ladder 
was about to be lowered to the truck, notified the firemen 
and Charles A. Hopper that the wires upon the poles in 
the alley were dead wires, and that it was not until after 
such notification that the firemen and said Hopper com
menced to lower the ladder by means of the machinery 
upon said truck." 

This summary is acknowledged by plaintiff's counsel 
to be correct except for one omission. Plaintiff says that 
the petition also charges that it was the defendant's duty 
under the city ordinance to have its lineman at the scene 
of the fire for the purpose of removing "deadly wires," so 
that plaintiff's intestate would not be injured by them, 
but that the defendant negligently failed to perform such 

duty to Hopper's injury. The summary therefore, with 
this addition, may be taken to fairly represent the case 
which the plaintiff seeks to make. It is that defendant's 
wires were not properly insulated; were negligently per
mitted to become "grounded"; were not disconnected at 
the fire, so as to prevent their being a menace to life;
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that no notice was given as to the grounding; that no 
notice was given of danger from the wires; that deceased 
was told by defendant's lineman the wires were "dead," and 
after such notification the ladder was lowered upon them; 
and that defendant failed in its duty under the ordinance 
"to have its men on the ground for the purpose of remov
ing deadly wires, so that plaintiff's intestate would not 
be injured thereby." Plaintiff's counsel is still, he says, 
insisting on each of these claims, but his brief lays no 
stress upon the matters of insulation and "grounding." 
The action of the defendant's lineman and the failure to 
discharge its duty under the ordinance constitute, ap
parently, the negligence relied upon. The matter of 
"grounding," that is, the claim that no dangerous cur
rent would have come down the ladder if there had not 
been permitted to exist some other connection with the 
ground to complete the circuit, and that the permitting 
of such other connection was negligence, is not argued, 
except by reference to another case. This other "ground
ing" is entirely hypothetical. If it existed it was without 
defendant's knowledge, then, or since, so far as the evi
dence shows, and has never been located. If any liability 
arose on its account it would be on the theory that an 
electric current is like a dangerous animal for whose 
restraint the keeper is absolutely liable. Some expres
sions drawing such an analogy are quoted by plaintiff 
from various decisions, but no holding of such a liability 
is cited.  

As above suggested, the defendant declares that it 
owed no duty to these firemen whatever; that such right 
of entry as they had upon defendant's wires they had 
against the wires and not against the owner; and that, by 
way of preparation for such invasion, the owner was not 
bound to insulate, nor to do anything except refrain from 
resistance and from establishing anything in the nature 
of a trap, to the firemen's injury; that the latter were bare 
licensees, and that the duty of the company is fully dis
charged if it permits them without resistance to go upon
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its premises. "The law of overruling necessity licenses 
this, and will not suffer the owner of a lot to stand at its 
borders and exclude those who would use his premises as 
vantage ground in staying the conflagration." 1 Cooley, 
Torts (2d ed.), *313.  

Defendant cites Omaha & R. V. R. Co. v. Martin, 14 
Neb. 295, a case in which one driving where the public had 
been accustomed to pass on the company's premises fell 
into a hole, and was held to have no right of recovery 
against the railroad company who dug it, because the 
company had not invited him to come on its premises and 
had assumed no responsibility for his safety there.  

In Rcdigan v. Boston & M. R. Co., 155 Mass. 44, it is 
held that a bare licensee has some rights; the landowner 
may not shoot him, and may not run him down without 
proper warning. The landowner may be responsible if he 
arranges a trap expecting the licensee to fall in, but as a 
general rule the latter comes at his own risk and must 
take the premises as he finds them.  

In Richards v. Connell, 45 Neb. 467, the owner of a 
pond of a dangerous depth is held not required to fence it 
or to otherwise insure the safety of strangers, old or 
young, who may come to the premises, not by invitation, 
expressed or implied, but for purposes of amusement or 
from motives of curiosity. In that case this court say 
that liability of the owner for injury incurred on his 
premises results in three classes of cases: 1. Where the 
owner has made or permitted some construction danger
ously near to a public highway, so as to injure one in the 
rightful use thereof. 2. Has left negligently exposed 
dangerous machinery likely to attract children and re
sulting in their injury, as in the turntable cases, which 
constitute a recognized exception to the rule. 3. Where 
the injured party was present by the invitation, expressed 
or implied, of the owner.  

In Hamilton v. Minneapolis Desk Mfg. Co., 78 Minn.  
3, 80 N. W. 693, where a fireman fell through an un
covered elevator shaft, it was held that he could recover
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no damage for his injury, and the rule is stated as fol
lows: 

"By the rules of the common-law, a fireman going upon 
the premises of another, under the circumstances appear.  
ing in this record, could not recover damages for such an 
injury. However hard such a rule may seem, it appears 
to be settled that the owner or occupant of a building 
owed no duty to keep it in a reasonably safe condition for 
members of a public fire department who might, in the 
exercise of their duties, have occasion to enter the build
ing." 

In Woodruff v. Bowen, 136 Ind. 431, 34 N. E. 1113, in 
which the plaintiff's intestate and ten other firemen were 
killed by the falling of a roof on which they were stand
ing in discharge of their duty, negligence in constructing 
the building and knowledge of its unsafe condition on the 
part of the owner were alleged. Recovery was refused.  
The court say: 

"We think that the authorities fully establish the rule 
that the licenser owes to the mere licensee no duty except 
that of abstaining from any positive wrongful act which 
may result in his injury, and that the licensee takes all 
risk as to the safe condition of the premises upon which 
he enters. To the question now under discussion, de
cisions based upon expressed statutes or ordinances, as 
well as decisions based upon the fact that the injured party 
entered the premises under an invitation, express or im
plied, are not applicable. We are of the opinion that the 
owner of a building in a populous city does not owe it as 
a duty at common law, independent of any statute or 
ordinance, to keep such building safe for firemen or other 
officers, who, in a contingency, may enter the same under 
a license conferred by law." 

A similar holding is found in Faris v. Hoberg, 134 Ind.  
269, 33 N. E. 1028, where the plaintiff entered a store 
from the alley at the back door and fell into an open ele
vator shaft; the visitor was held to be a mere licensee and 
unable to recover, because there was no duty on the
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owner's part to keep .the premises safe for such an in
trusion.  

In Augusta R. Co. v. Andrews, 89 Ga. 653, a lineman 
for a telephone company in doing his work placed a tele
phone wire above and across a fire-alarm wire, and for 
this purpose ascended the pole of the fire-alarm system, 
and while on the pole, in passing the telephone wire over 
the fire-alarm wire, he received an electric shock whch 
caused him to fall; he claimed that a street railway com
pany had been negligent in constructing a feed wire so 
that it came in contact with the fire-alarm wire and 
charged it with a dangerous current, and that this negli
gence was the sole cause of his injury. It was held that 
the street railway company owed him no duty and was 
not liable for any injuries that happened to him while, 
without permission, he was a trespasser upon the pole of 
the fire-alarm system.  

Hector v. Boston Electric Light Co., 161 Mass. 558, also 
on rehearing, 174 Mass. 212, is a case wherein the electric 
company and a telephone company were jointly using a 
standard on the roof of a building in Boston to support 
their wires; they also maintained their wires over the roof 
of another building, but not jointly, their wires there being 
in separate groups. Plaintiff, a lineman of the telephone 
company, went on the second building by permission of the 
owners. While on this roof he went to the electric com
pany's wires to look down at the other building, and came 
in contact with one of that company's wires from which 
the insulation was gone, and he received an injury. It 
was held that the light company owed no duty to the 
plaintiff to have these wires insulated at that point; that 
he had no authority from the light company to approach 
its wires on the second building, and that if he did so and 
received an injury there could be no recovery.  

In McCaughna v. Owosso & Corunna Electric Co., 129 
Mich. 406, 89 N. W. 73, one who was passing over private 
grounds where the public sometimes went, but in the face 
of a warning from the owners not to do so, was held to
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acquire no right of action for a fatal shock from a guy 
wire charged with electricity from defendant's plant.  

The controlling precedent is said to be Hargreaves v.  
Deacon, 25 Mich. 1, in which recovery was denied for the 
death of a child of tender years, who fell into an un
covered cistern, not adjoining a highway, and which had 
not been left uncovered with design or expectation to 
harm anyone.  

The cases seem to establish that, in the absence of any 
statute or ordinance prescribing a duty toward firemen 
on the part of the owner of premises, the latter is not 
liable for anything short of a designed injury. The trial 
court, however, seems to have instructed the jury on the 
theory that there was a duty to insulate for the protec
tion of firemen, merely as such, and that there was evi
dence of this duty having been unperformed. We are con
strained to think that under the circumstances the firemen 
had no right to rely upon any insulation, and that there 
is no sufficient evidence that a failure to properly insu
late defendant's wires had anything to do with causing 
this injury. The trial court instructed as to this matter 
as follows: 

"I further instruct you that those who employ, in the 
prosecution of their business, a palpably and highly dan
gerous agency, such as electricity, are bound to exer
cise such precautions to prevent injury to others as the 
emergency would reasonably seem to require, and where 
wires of an electric company extend along, over and above 
the streets and alleys of a city, carrying a highly dangerous 
current of electricity, the law requires the exercise of care, 
skill and caution commensurate with danger to be appre
hended, in the construction, inspection and repair of the 
wires, so as to keep them harmless at places where per
sons are liable to come in contact with them." 

By the 9th instruction the jury were told that if they 
thought that a reasonable degree of care and skill required 

defendant to keep all its wires securely insulated and 
keep them from ground connections, then a failure to
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exercise such caution would be negligence and render 
defendant liable, and that whether or not such care had 
been exercised by the defendant was a question of fact 
for the jury's decision.  

The 10th instruction was in these words: 
"The evidence shows that Hopper at the time he lost 

his life was engaged at work in this alley, where he had 
a right to be, in pursuance of duty under his einployment 
by the city of Omaha as a public fireman. You are in
structed that it was therefore the duty of the defendant 
company to use and exercise care, skill and caution coin
mensurate with the danger to be apprehended, as ex
plained in these instructions, in the insulation of its 
wires running over and along the said alley, and in the 
transmission of the currents of electricity on said wires, 
a~t such places as the deceased in the proper discharge of 
his said duties might come in contact therewith." 

No attempt is made on the part of the plaintiff to sus
tain this portion of the case. No authority is given for 
throwing on the company an absolute duty to so insulate 
its wires as to resist attacks, such as are shown in this 
case, nor for a like duty as to preventing ground connee
tions. It is not thought that while operating its lines 
the defendant company was an insurer to either firemen or 
others that the insulation of its wires could not be pene
trated by the edges of this ladder. A jury ought not to be 
permitted to find such a duty, as a matter of fact, from the 
evidence in this case.  

It is urged, however, that there was a duty resting 
upon the defendant at the time of this accident to "dis
connect and remove any wires or cables which might be
come a menace to life and property." Sections 53 and 
131 of the city charter, as then existing, are cited as giv
ing the city council general authority to make police reg
ulations for the welfare, health, safety and security of 
the city, and to pass proper ordinances therefor. Special 
authority was given to regulate and provide for street 
lighting, electric power or other apparatus, and to regu-
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late electric wires, poles and the placing of wires thereon, 
or to require their removal from public grounds, streets 
or alleys. March 1, 1898, the following ordinance was 
adopted: 

"Section 1. That all corporations, companies and indi
viduals owning and operating overhead wires shall in 
time of fire send one or more linemen to the scene of fire, 
who shall report to the chief of the fire department or the 
city electrician, and they shall disconnect and remove 
any wires or cables which may become a menace to life 
and property." 

It is claimed on behalf of the plaintiff that under this 
ordinance it was the defendant's duty to have a lineman 
at the fire and to decide at its peril what wires were a 
menace to life and property, and if any were found to be 
so to remove them. The defendant on the other hand 
says that the only duty imposed upon the company by 
this ordinance is to furnish a lineman, and at this fire 
one was present; the defendant asserts that the provision 
for the lineman to report for duty to the chief of the fire 
department or to the city electrician, and that "they shall 
disconnect" any unsafe wires, makes the lineman a mere 
subordinate whom the light company must furnish to act 
under the orders of the chief of the fire department or the 
city electrician. Defendant says that it is obvious that 
the general control at a fire must be in the hands of the 
city authorities; that it is plain that the ordinance in
tended to confer no authority upon the defendant as to 
what wires should be removed or disconnected, and that 
it therefore leaves the defendant no responsibility. it 
seems that prior to this ordinance the city had its own 
fire-alarm system and had linemen in its service, who 
were attached, to the fire companies to attend fires and 
take care of wires; that the fire-alarm service was turned 
over to the telephone company, and by this ordinance the 
electric company was required to furnish the linemen. It 
is urged that the city retained the same control over them 
which it had previously held over those employed by itself.  

10
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Counsel for plaintiff says that this ordinance is a 

remedial one and is to be liberally construed so as to 
remedy the mischief which existed. This may be granted, 
but what is the michief to be remedied? The firemen 

have the right to go upon premises and take such meas
ures as they find necessary for the purpose of preventing 
or extinguishing fires, and no citizen has any authority 

to resist any action which they may take. They are not, 
however, prcsumably skilled in the handling of electric 

wires. The defendant's lineman is presumably able to 
make connections and disconnections without risk to him

self or others. It seems rational to conclude that he is 

required for that purpose, and that this police control of 

emergencies and power to direct action as to wires must 
remain with the city authorities, and that they are not 

under obligations to accept any advice, orders or instruc

tions from these linemen who are required to report to 

the fire chief or city electrician.  
Plaintiff claims that the pronoun "they" as used in this 

ordinance refers to the linemen. Doubtless it refers to 

the linemen together with the city electrician and chief 

of the fire department, as the case may be. The discon

nection must be, as above stated, in the control of the 

city. It is apparently intended to be carried out by the 

linemen. It may be granted that, if the absolute duty to 

remove all wires dangerous to life and property rested 

upon the defendant, the evidence in this case shows con

clusively such duty was not performed. The wires were 

not removed, and the death of four firemen from contact 

of their ladder with these wires resulted. With the con

tention of counsel, however, that the defendant was in 

such control of the management of the electric wires in 

connection with the raising of this ladder -on the part of 

the firemen as to cast upon it any such absolute liability, 
it is not possible to agree. The ordinance cannot be con
strued to create such a liability. We do not think a 
violation of it by defendant was shown.  

It is contended on plaintiff's behalf that there is q
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cause of action against the defendant arising out of the 
statement of defendant's lineman made as Livingston was 

ascending the ladder to release it when caught against 

wire numbered 6, the are-light wire, "That wire is dead," 

or "Those wires are dead." It is claimed that Brinkman 

was acting as a servant of the company; that his words 

were an invitation to continue lowering the ladder be

tween the wires, and render defendant liable for the con

sequences. It is claimed on the other hand by the defend

ant, with extensive authority, that Brinkman in acting 

as a lineman at that fire was acting, not on behalf of 

defendant, but as a lineman for the city; that responsi

bility for the acts of a servant depends upon authority 

over him; that the defendant was compelled to furnish 

linemen, but had no authority or control over them and 

was no more responsible for what he said than for how 

he acted.  
Western Union Telegraph Co. v. Mullins, 44 Neb. 732, 

is cited for the following passage: 
"It is familiar law that a master is not liable for the 

acts of his servants unless those acts have been done 

in the line of the servant's duty and in furtherance of 

the master's business, or, as sometimes expressed, the acts 

must be within the servant's apparent scope of employ

ment." 
In that case misinformation as to the relative location 

of Glenwood Springs, Colorado, and Seattle, Washing

ton, by the telegraph company's agent was held to give no 

right of recovery, although it was in connection with the 

delivery of a message and the misinformation caused the 

plaintiff considerable expense. The telegraph company's 

clerk was held to have no employment warranting him 

in giving to travelers such information on behalf of the 

company.  
In National Fire Ins. Co. v. Denver Consolidated Elec

tric Co., 16 Colo. App. 86, 63 Pac. 949, where the owner 

of a building had been misled to his prejudice by misstate

ments that there was no danger to a building from the
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wiring, he was held to have no right of action against the 
company, the servant having no authority to advise out
side of the particular adjustment he was sent to make.  

In Coughlan v. City of Cambridge, 166 Mass. 268, the 
city was held liable for an injury to an employee engaged 
in working on a gravel train which had been furnished 
under contract, with its equipment fully manned, to the 
city by a railway company; it was held that the negli
gence by which plaintiff was injured was negligence of 
the city. "The test is whether, in the particular service 
which he is engaged to perform, he continues liable to the 
direction and control of his master or becomes subject to 
that of the party to whom he is lent or hired." To this 
last proposition four other Massachusetts and one English 
case are cited.  

Miller v. Minnesota & N. W. . o., 76 Ia. 655, 39 N. W.  
188, and Hitte v. Republican V. R. Co., 19 Neb. 620, are 
cited to the same proposition. In the last named case 
suit was brought for the killing of plaintiff's intestate by 
a train on defendant's road, but it was shown that, at the 
time, the road was in process of construction, and the 
entire work, including the management of the train which 
did the injury, was under the control of the contractor, 
and the train and its crew were furnished to the contrac
tor by the railroad company to advance the work. It was 
held that there could be no recovery. "In the case 'it 
appeared' that Fitzgerald was clearly an independent 
contractor. He had the use of the engine and cars of 
the defendant as a part of the consideration for the work 
performed by him, and if the engineer and fireman of the 
train which did the damage were borne upon the pay 
rolls of the defendant while working on the contract, as 
claimed by counsel for plaintiff, * * * doubtless their 
compensation was fully accounted for by the contractor 
to the company. I conclude, therefore, that the train 
* * * was not being run by nor under the control or 
management of the defendant company, and that the 
defendant is not bound to respond to any damage, if any,



VOL. 73] JANUARY TERM, 1905. 101 
New Omaha Thomson-Houston Electric Light Co. v. Anderson.  

suffered through or by reason of negligence of the en
gineer, conductor or other persons in charge of the said 
train." 

It appears in the present case that the city electrician 
was present and that he had, before any statement by 
Brinkman, told the lieutenant in charge of the truck com
pany that one of the wires against which the ladder was 
being pressed was dead at that time of day, and that the 
other was a low-pressure one. Brinkman's assurance was 
simply added to his, and the action of Livingston in going 
up and loosening the ladder was already in progress when 
Brinkman made this remark, "That wire is dead," or 
"Those wires are dead." White had previously gone up 
and safely lifted both of these wires out from between the 
"barrels" at the head of the ladder. The work which was 
then under way was successfully accomplished on the 
part of the fireman who, with his bare hands, picked up 
this wire numbered 6. It is true that he was standing on 
a rung of the ladder and 'not upon wet and muddy earth.  
It must be conceded that if the defendant had an absolute 
duty to perform in the removal of these wires and the 
taking away of any which was a menace to life and prop
erty, the lineman sent to perform that duty on defend
ant's behalf would be acting for defendant, and his negli
gence would be the company's. But, as above stated, we 
do not think that any such absolute duty can be claimed 
to result either from the general doctrines of the law or 
from this ordinance of the city.  

A large part of plaintiff's brief is devoted to the proposi
tion that the defendant is chargeable with knowing of 
the deceased's dangerous position, and with almost, if not 
quite, criminal negligence in continuing to send its cur
rent through these wires notwithstanding such knowledge.  
We have been unable to find in the petition an allegation 
of negligence in this particular. It is true that the third 
allegation of negligence is that the defendant failed to 
disconnect the wires in said alley, so as to prevent them 
becoming a menace to lives and the firemen and plaintiff's
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Intestate, but this cannot be considered an allegation of 
failure to turn off the current after learning the position 
of the firemen. The plain intention of the pleader was to 
complain of the inaction of the linemen who were present 
at the fire. They, however, had no more knowledge than 
had the city electrician that there was any occasion for 
turning off the current. The evidence seems to show that, 
for some unexplained cause, a most surprisingly severe 
shock came from one of the low-pressure wires which the 
linemen, like the city electrician, supposed was harmless.  
There is no evidence for the support of this claim of 
neglect to exercise due care after the firemen were known 
to be in danger, except the fact that the firemen are dead 
and that it was undoubtdly an electric shock which killed 
them. "Res ipsa loquitur," as counsel says. But it is 
only when defendant is under an absolute duty to prevent 
results that their appearance shows negligence. Black's 
Law Dictionary, sub voce.  

It is not necessary in this instance to pass upon the 
defendant's contention that there must be some contrac
tual relation, actual or implied, between the injured party 
and the person whose negligence is asserted in order to 
create a cause of action by a mere failure to perform. In 
other words, there must be a legal duty. If the injury to 
this fireman had arisen when he was engaged merely in 
working upon the surface of the street instead of raising 
a ladder in the air to touch these wires, another question 
would be presented. The defendant was only authorized 
to make such use of the alley as would not interfere with 
its use as a highway. It must put no dangerous construc
tions near enough to the highway to imperil those right
fully passing. Danger to firemen pushing a metallic 
bound ladder against the wires, it had no duty to provide 
against, except by furnishing a lineman to disconnect 
them if deemed necessary by those in charge of the fire 
extinguishing operations.  

In the case of Mitchell v. Raleigh Electric Co., 129 N.  
Car. 166, 85 Am. St. Rep. 735, it was held that, where a
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telephone company and a lighting company jointly oc
cupied the streets, such joint occupancy gave enough of 
relationship between the parties so that a telephone line
man who was injured because of defective insulation 
in the lighting company's wire had a right of action.  
But this case is clearly distinguishable from that of 
a fireman who invades the lighting company's wires with 
a ladder likely to cut the insulation on themt, and who can 
claim no right at the wires except to go there without 
resistance from the defendant. The fireman's rights were 
wholly against the wires and not against the owner. The 
owner was without knowledge of his intention to use the 
ladder, and was under no obligation to render its use safe 
or to attempt to do so. If the city requires better pro
visions for the safety of its firemen from these dangerous 
wires, it is entirely competent for it to so provide by 
ordinance. In the present case it seems impossible to 
charge any failure of legal duty against the defendant 
upon the record made here. Of course, in such case there 
is no need to discuss any question of contributory negli
gence.  

A careful consideration of the record and each of the 
briefs of parties, together with the brief for defendant in 
error in the case of Bendsen against the same lighting 
company, which is cited by plaintiff's counsel, compels the 

conclusion that no duty to insulate for the protection of 
these firemen rested upon defendant at common law or by 
the ordinance. In the Bendsen case counsel urge that the 

defendant company, with its wires, is itself only a licensee 
in the alley, and had not the rights of an ordinary prop

erty owner in these wires, which the city allows it to put 

up. Doubtless the city has the right to prescribe the 

terms on which they may be maintained.. When those 
terms are complied with, however, the property of the 
lighting company has all the incidents of other property, 
except as those terms modify it. No modification except 
the compulsory attendance at fires of a lineman has been 
pointed out. It would seem that the defendant, as the
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owner of the wires, maintaining them at the required 
distance above the alley, had the same rights in them as 
the owner of a building would have in it, and that fire
men would take the risk in pushing their ladder against 
the wires, as they would in going against a building. The 
requirement to send a lineman to disconnect wires does 
not seem sufficient to change the rule. It seems to give no 
authority and, consequently, to impose no responsibility 
on the defendant. If the last proposition is true, then the 
lineman, Brinknian, did not make his remark as to the 
wire being dead in his employment for defendant, but 
while acting for the city.  

It is recommended that the judgment of the district 
court be reversed and the cause remanded.  

KIRKPATRICK and LOBINGIER, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded.  

REVERSED.  

STATE OF NEBRASKA V. STEPHEN W. TANNER.  

FILED JANUARY 18, 1905. No. 13,706.  

1. Indemnity School Lands: CONGRESSIONAL GRANT. The act of con
gress approved March 3, 1893, 27 U. S. Statutes at Large, ch.  
200, p. 555, grants to the state such portions of the lands em
braced within the abandoned military reservation therein named, 
out of the odd-numbered sections, when surveyed, as indemnity 
school lands as shall be selected within one year after the survey 
and the filing of the plats thereof, and accepted in full satisfaction 
of the state's claim for a like number of acres lost in sections 16 
and 36, which were set apart for the use and benefit of the com
mon schools at the time of the admission of the state into the 
Union.  

la. - : - . The grant became absolute and the state became 
possessed of the fee simple title upon its acceptance of the terms
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of the grant and its selection, within the time limited, of the 

lands granted for the purpose named, as therein provided.  

lb. - : SrrERs. The proviso found In the act to the effect that 

no existing lawful rights arising under the public land laws 

shall '½ prejudiced by the act cannot inure to the benefit of one 

who settles on and improves the land at or about the time of the 

passage of the act, and before the survey of the land as therein 

contemplated, and before the expiration of the time in which the 

state might make its selection, as therein provided. A person 

settling upon such land under such circumstances is technically 

a trespasser, and can acquire no valid preference right thereby 

as against the state's right to select lands as indemnity school 

lands, as in said act provided.  

1c. -: - The act of congress of July 5, 1884, 23 U. S. Stat

utes at Large, ch. 214, p. 103, recognized only the right of an In

dividual settler who was in actual occupation of a portion of a 

military reservation prior to the location of the reservation or 

prior to January 1, 1884, in good faith, for the purpose of secur

ing a home.  

1d. - : - . The rights acquired by settlement, and recognized 

by the act of July 5, 1884, as above mentioned, or those of like 

character are the "lawful rights" which it is declared shall not 

be prejadiced in the act of March 3, 1893, granting lands to the 

state as indemnity school lands in lieu of other lands theretofore 

lost.  

le. -. The act of congress of August 23, 1894, 28 U. S.  

Statutes at Large, ch. 314, p. 491, giving the perference right of 

entry to a bona lfde settler on lands embraced within an 

abandoned military reservation, in no way impairs the right of 

the state to select indemnity school lands within the time and 

manner as contemplated by the grant for that purpose contained 

in the act of March 5, 1893.  

2. Pleadings. An allegation in an answer which pleads only a con

clusion and not an issuable fact states no delense and is vulner

able to a demurrer.  

3. School Lands: SELECTION: CONSTITUTIONAL LAW. The constitutional 

provisions relating to the control and management of educational 

lands and funds, and the creation of commissioners for that pur

pose, are not applicable to the means employed whereby title to 

lands is acquired by the state for the benefit of the public schools, 

but only to the control and management thereof after the title 

has become vested in the state.  

Sa. - : - : - The state may by its legislature accept 

the terms of an act of congress granting to it lands as indemnity
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school lands, and authorize the commissioner of public lands and 
buildings to select the lands thus granted, without violating any 
of the provisions of the fundamental law.  

4. - : TITLE. The legislature having accepted the terms of the 
grant of Indemnity school lands, as provided by the act of con
gress of March 3, 1893, and authorized the selection of the lands 
granted by the commissioner of public lands and buildings, and 
the selections having been made within the time limited and 
approved by the interior department, and set apart and noted 
upon its records as indemnity school lands selected by the state 
of Nebraska, the state thereby became vested with a perfect and 
absolute title to all of such lands.  

4a. - : POWER OF LEGIsLATURE. It Is not competent for the legisla
ture to provide for the disposition of school lands to which the 
state has acquired a perfect and absolute title, otherwise than as 
authorized and directed by the constitution.  

b. Statute: CO1STITUTIONAL LAW. The act of the legislature passed 
in 1901, ch. 115, laws, 1901, entitled "An act for the relief of" the 
parties therein named, contravenes the provisions of sections 1 
and 8, article VIII of the constitution, and is therefore inoperative 
and wholly void.  

ORIGINAL action in the nature of ejectment. Judgment 
for the state.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

Sanford Parker, W. T. Wills and M. F. Harrington, 
contra.  

HOLCOMB, C. J.  

This is an action begun in this court in the exercise of 
its original jurisdiction. The petition is in the usual 
form in an action of ejectment. The answer consists, first, 
of a general denial; and second, of allegations of fact 
touching the source of title and ownership of the state 
and of the defendant respectively of and to the land in 
controversy, with a prayer that title thereto be quieted 
in the defendant and that the state be adjudged to have no 
right to maintain its action. A general demurrer is in-
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terposed to the second defense, and the cause is thus sub

mitted on the pleadings. The issues arising under the 

allegations of the answer and the demurrer thereto are 

not as clearly and well defined as it seems to us they 

might be made, and such as would conduce to a more 

intelligent disposition of the controversy; but, since the 

cause is thus submitted, we endeavor to determine the 

legal questions arising from the record as it is presented 

to us. It will not be necessary to set forth in detail the 

allegations contained in the answer. The facts pleaded 

therein will sufficiently appear in the discussion to fol

low. Suffice to say that the state claims the title and 

ownership of the land in controversy under an act of 

congress granting such land with other lands as indem

nity lands for school lands lost to the state, and to which 

it is entitled under the provisions of the enabling act 

admitting the state into the Union. The defendant con

tends, and so alleged in his answer, that, by virtue of his 

settlement on the land and the improvement thereof, with 

a view of acquiring title thereto under the homestead 

laws, prior to the time the state had made its selection of 

such land as school indemnity land, lie acquired a prefer

ence right to the land and is in fact the equitable owner, 
and that the title acquired by the state is subject to such 

preferential right and interest so secured by the prior 

settlement. The answer alleges in substance that the land 

in controversy is a part of an abandoned military reserva

tion known as the Fort Randall Military Reservation; 

that he settled on the land March 20, 1893, and has ever 

since resided upon and made valuable improvements 

thereon, and that he settled thereon with the intention of 

making, entry and acquiring title thereto from the United 

States under the homestead laws; that he has resided 

thereon and improved the same for more than five years, 
and is the equitable owner of said premises and possessed 

of all interest therein except the naked legal title. After 

referring to different acts of congress, and a concurrent 

resolution of the legislature of the state authorizing the
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commissioner of public lands and buildings to select as 
agent of the state, pursuant to the provisions of an act of 
congress, indemnity lands for school lands lost to the state, 
it is in the answer further alleged in substance that, in 
pursuance of such legislative authority, the commissioner 
of public lands and buildings proceeded to said Fort Ran
dall Military Reservation and selected certain lands as 
indemnity school lands, and that among the lands so 
selected was the tract in controversy, upon which the de
fendant was at the time a settler; and that the commis
sioner thereafter reported the said lands to the secretary 
of the interior-that he had selected the same in behalf of 
the state of Nebraska as indemnity school lands, and that 
it was recorded upon the books of the department of the 
interior as indemnity school lands selected by the state of 
Nebraska.  

While some allegations are found in the answer to the 
effect that the commissioner in selecting the lands he did 
select made a mistake in that he did not intend to select 
lands upon which settlers were residing, these allegations, 
when analyzed, amount to nothing more than that the com
missioner was ignorant that the land he selected was 
occupied by a settler, and would not have made the selec
tion had he been so advised. There is no question of mis
take in the description of the lands selected, or that the 
list as made out included other or different lands than 
were selected and intended to be selected as school in
demnity lands granted by the act of congress, and in pur
surance of the concurrent resolution of the legislature 
accepting the terms of such grant and authorizing the 
selection of such lands. These allegations found in the 
answer may therefore be passed without further notice.  
Other portions of the answer will receive attention as we 
progress.  

1. In arriving at a correct conclusion as to the respect
ive rights of the state and the defendant, we assume that 
the United States holds the proprietorship of the public 
lands in this state in the same manner as does an indi-
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vidual owner, and that it may dispose of the same by gift 
or otherwise in such manner and upon such terms as con
gress may in its wisdom provide for. It is also taken for 
granted that whatever right the defendant may have ac
quired by virtue of his alleged settlement on and improve
ment of the land must have for its basis and upon which 
it is grounded some act of congress recognizing and pro
tecting the right as in the nature of a validly acquired 
interest in property. In respect of the title and interest 
of the state, it may be observed that by section 7 of the 
enabling act sections 16 and 36 in every township, not 
otherwise disposed of, were granted to the state for the 
support of the common schools; and it is therein provided 
that other lands equivalent to the lands in such sections, 
otherwise sold or disposed of, shall be granted to the state 
for the same purpose. The state thus became entitled to 
all the lands contained in sections 16 and 36 of every town
ship, or their equivalent, when disposed of otherwise, to 
an equal amount in regular subdivisions of not less than 
one-quarter section, to be secured from other portions of 
the public domain lying within the state. After the aban
donment of the Fort Randall Military Reservation, and 
before it was thrown open to settlement, congress, March 
3, 1893, passed an act entitled "An act to provide for the 
survey and transfer of the part of the Fort Randall Mili
tary Reservation in the state of Nebraska to said state for 
school and other purposes." 27 U. S. Statutes at Large, 
ch. 200, p. 555. The act provides in substance that the 
odd-numbered sections, after the same shall have been 
surveyed, may be by the state, at any time within one year 
after the filing of the official plats of the survey in the 
local land office, selected as a part of the lands granted to 
said state as indemnity lands for school lands lost in 
place, under the provisions of the act to provide for the 
adiission of the state into the Union, provided, that said 
lands shall be accepted by the state in full satisfaction of 
lawful claims now existing, or that may hereafter arise, 
for school land indemnity for a corresponding number of
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acres, upon assignment of the basis of the claims by 
description and selection according to regulations of the 
interior department. It is provided in the act that no 
existing lawful rights under any of the land laws of the 
United States providing for the disposition of the public 
lands shall be prejudiced by the act. Provisions are also 
made for the survey and appraisement of the lands in
cluded in the reservation, and for opening to settlement 
under the homestead laws the even-numbered sections and 
the portions of the odd-numbered sections not selected by 
the state, as above provided. The legislature of the state 
at its twenty-fifth session very promptly accepted the 
terms of the congressional act referred to above, and em
powered and authorized the commissioner of public lands 
and buildings to make the selections as therein provided.  
Laws, 1897, ch. 122. The lands were thereupon, and in 
pursuance of the act of congress and the concurrent reso
lution of the legislature, by the commissioner of public 
lands and buildings selected within the time limited; the 
list thereof with the description and all needful informa
tion reported to the secretary of the interior, and the 
lands so selected set apart as belonging to the state for the 
use and benefit of the common schools.  

The act of congress, as we read it, will admit of but one 
construction. The language is clear and unambiguous.  
It grants to the state out of the odd-nunbered sections, 
when surveyed, as indemnity lands for school lands lost, 
such portions thereof as shall be selected within one year, 
and accepted in full satisfaction of its claim for a like 
number of acres lost in sections 16 and 36 which were 
set apart for the benefit of the common schools at the time 
of the admission of the state into the Union. The grant 
became absolute, and the state became possessed of the 
fee simple title, upon its acceptance of the terms of the 
grant and its selection within the time limited from the 
odd-numbered sections of the lands granted for the pur
poses named, when surveyed, as therein provided. The 
proviso found in the act to the effect that no existing law-
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ful rights arising under the public land laws shall be 
prejudiced by the act cannot inure to the benefit of the 
defendant. He had acquired no lawful right. His going 

upon the land was unauthorized. He was technically a 

trespasser. The odd-numbered sections were in terms 
withheld from settlement until after the state had made its 
selections or until the time limited therefor had expired.  

They were, or such portions as should be selected and 
accepted by the state in lieu of other school lands lost to 

it, as contemplated in the original grant, specially re
served and withheld from settlement or entry under the 
homestead laws. The state's right to select these lands as 
indemnity school lands was paramount to any right 

that might be acquired by settlement within the time 

which, by the terms of the act, the state was given to make 
its selection. The question is set at rest by the depart
ment of the interior, in so far as its administration of the 

public land laws can affect the question, by a decision of 
the secretary of the interior. In the case of Blair v. Statc, 
30 L. D. 286, it is held: "A settlement on an odd-numbered 
section within Fort Randall abandoned military reserva
tion and an application to enter the tract settled upon 
filed prior to the expiration of the period accorded 
the state by the act of March 3, 1893, within which to 

exercise a preferred right of school indemnity selection, 
cannot defeat the assertion of such right on the part of 
the state, unless the settler was an actual occupant of 
said tract prior to the establishment of the reservation 
or had settled thereon prior to January 1, 1884, in good 

faith, for the purpose of securing a home and enter

ing the same under the general land laws." It is 
said in the body of the decision: "At the date of 

Blair's settlement, and at all times since then to the 

time of the state's selection, no lawful right could have 

been initiated upon said land under any public land law 

of the United States, and hence at the date of the act of 

March 3, 1893, Blair did not have an existing lawful right.  

His act of settlement was not authorized by any law, was
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a mere trespass, and he took nothing thereby. The de
bates of congress upon the bill which afterwards became 
the law above quoted seem to indicate that the 'existing 
lawful rights' intended to be protected by said proviso 
were such as it was contemplated might exist by reason of 
the provisions of an act of July 5, 1884 (23 Statutes at 
Large, ch. 214, p. 103), entitled 'An act to provide for the 
disposal of abandoned and useless military reservations,' 
under which this land would have been disposed of, upon 

being turned over by the war department, but for the 

special legislation contained in the act of March 3, 1893." 
Manifestly the views thus expressed lead to the only ra
tional construction that can be given to the several pro
visions contained in the act. Any other construction 

would obviously defeat the main object of the act, that is, 
the granting of indemnity lands for school lands which 
the state had lost. The construction contended for would 
subject the state's rights and interests to those of the in

dividual, who is ever alert and active in an endeavor to 

acquire from the government title to portions of its public 

lands whenever or wherever the possibility of so doing 

arises. These lands are granted to the state for a sacred 
purpose. They are held in trust for the benefit of the 

common schools. This trust is by the constitution de

clared to be inviolable. Congrcss has by this act ex

pressly made provisions for the state to secure more nearly 
its full quota of school lands, as originally contemplated.  
The grant has been accepted and the lands selected, and 

it would seem that the state cannot escape the responsi

bility thus thrown upon it, and cannot do otherwise than 
execute the trust with which it is charged in harmony with 

the provisions of the fundamental law.  
The act of July 5, 1884, 23 Statutes at Large, ch. 214, p.  

103, provided only for the transfer of the military reserva
tion to the interior department, and for the survey, ap
praisement and sale. Nothing is found therein throwing 
the lands, after survey, open to entry and settlement under 
the homestead laws. It is provided in the act that any
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settler who was in actual occupation of any portion of a 
military reservation prior to the location of the reserva
tion or prior to January 1, 1884, in good faith, for the 
purpose of securing a home, and has continued in occupa
tion and is by law entitled to make a homestead entry, 
shall be entitled to enter the land so occupied not ex
ceeding 160 acres, provided, that such lands were subject 
to entry under the public land laws at the time of their 
withdrawal. The defendant of course can claim nothing 
under this proviso by virtue of his alleged settlement made 
in 1893. The rights preserved by the act of March 3, 1893, 
are lawfully acquired rights of the character above de
scribed, and not those supposed rights which would arise 
in favor of one going upon lands of an abandoned military 
reservation before being thrown open to settlement at the 
time and under the circumstances the defendant made the 
settlement, as alleged in his answer herein.  

The defendant seems also to place some reliance upon 
a later act of congress which was passed August 23, 1894, 
28 U. S. Statutes at Large, ch. 314, p. 491, as giving him 
preferential rights and an interest in the land in contro
versy as against the state under its selection made as 
aforesaid. The act cited provides in substance that all 
lands, not already disposed of, included within the limits 
of any abandoned military reservation placed under the 
control of the secretary of the interior under the act of 
July 5, 1884, the disposal of which has not been provided 
for by a subsequent act of congress, where the area ex
ceeds 5,000 acres, are open to settlement under the public 
land laws, and a preference right of entry for a period of 
six months from the date of the act shall be given all 
bona fide settlers who are qualified to enter under the 
homestead law, have made homes and are residing upon 
any agricultural lands in said reservations, and, after the 
passage of the act, for a period of six months from the 
date of settlement, when that shall occur after the date of 
the act. This act cannot help the defendant as it is ex
pressly declared that it refers to lands the disposal of 

11
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which has not been provided for by other acts of congress.  
This latter act must be construed in the light of the prior 
acts on the same subject, and, thus construing them, it 
seems reasonably clear that the latter act went no further 
than to give a preference right to settlers on lands subject 
to settlement and for the disposition of which no other 
provisions had been made, and that, when so construed, 
all of the different acts are harmonious and all are given 
effect, as should be the case in construing statutes in pari 
materia. We are confirmed in our views in this respect 
from the allegations of the answer to which the demurrer 
is interposed, which are to the effect that the defendant 
has a preference right to said lands, and a preference 
right to enter said lands for a period of six months after 
the same shall have been thrown open to entry, and that 
the defendant has made diligent effort to enter said land, 
but that the same has always been refused. That is, as 
we construe these allegations, the department of the 

-federal government having the administration of affairs 
connected with the disposal of the public lands has denied 
to the plaintiff the right to enter the land in controversy 
as a homestead, because the same has been disposed of 
and belongs to the state under the act of congress grant
ing lands to be selected by it in lieu of and as indemnity 
for school lands theretofore lost, and the acceptance by 
the state and its selection of such land with other lands 

under the provisions of the said grant. We cannot escape 
the conclusion that as between the state and the defendant 

the state has acquired the title in fee to the land in con

roversy, and that the contention of the defendant that 

he has become the equitable owner thereof by reason of 

his alleged settlement and residence upon the land and the 

improvement thereof is not well founded. His settlement 
upon the land and his residence thereon thereafter render 

him a trespasser and wrongdoer, that is, he had no lawful 

right to go upon the land either as between himself and 

the government, or as between himself and the state as 

the grantee of the government. He must have known, or
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at least is presumed to know, that the disposition of the 
land embraced in the abandoned military reservation must 
be under and according to the terms provided by congress, 
and that no valuable right could be acquired by settle
ment or improvement unless authorized by congressional 
enactment. He was charged with knowledge of the act 
which provided for the disposition of these lands and in 
which the state was accorded the first right to select and 
secure title to the lands situated in the odd-numbered 
sections, when surveyed, as indemnity school lands. He 
must have known that in such act no provisions are found 
giving to one settling upon such lands a right to acquire 
title under and by a homestead entry as against the state's 
right of selection within the time limited therein.  

2. Allegations are found in the answer of the defendant 
to the effect that, before the state made its selection of 
lands in lieu of and as indemnity for school lands lost and 
in which is included the land in controversy, it had 
selected other lands in lieu of some of the lands which 
were described as indemnity school lands lost by the state, 
and that, while some of the lands described in said list 
so selected as school lands lost by the state were in fact 
actually lost by it, yet some of them had been replaced by 
other lands selected in said list, and thereby, and by reason 

thereof, the said list was uncertain, indefinite, invalid and 

utterly void. If we understand the pleading correctly, 
the validity of the entire list of lands with the descriptions 

thereof as made by the commissioner of public lands and 

buildings under the act mentioned is void because, as is 

sought to be alleged, some of the bases assigned for one or 

more of the selections made had been exhausted by a prior 
selection on behalf of the state of other lands as school 

indemnity for school lands lost, and to which the state 

was entitled under the provisions of the enabling act.  
There is no statement of fact showing any valid prior 

selection which would have the effect of depriving the 
state of the right to select all lands included in the list, 

which embrace4 the land claimed by defendant. Itis not
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averred that the bases assigned in the selection of any of 
these lands were exhausted by a selection and conveyance 
of other lands to which the state had acquired a perfect 
title. No fact is alleged from which it can be inferred 
that any of the lands included in the list last selected were 
not lands which the state is entitled to receive under the 
provisions of the act of congress of March 3, 1893. In 
truth, in other portions of the answer it is alleged without 
qualification that the lands selected by the commissioner 
of public lands and buildings under the provisions of that 
act were in lieu of lands lost to the state under the grant 
contained in the enabling act, and as school indemnity for 
school lands lost as contemplated by the original act. This 
of itself is a solemn admission that the lands selected and 
claimed by the state were in lieu of other lands theretofore 
lost, and which it was entitled to receive for the use of the 
common schools. The selections of the lands made in the 
case at bar were made within the year limited by the act 
granting the same, and during which time no valid rights 
of third parties could intervene. The selections thus made 
being valid, the plea of a prior selection of other land 
without the allegation of other facts is manifestly not the 
pleading of an issuable fact, but of a conclusion only of 
the pleader, and states no ground of defense to the plain
tiff's cause of action. Again, it is not believed that the 
defendant can be heard to raise this question as the ad
justment of the amount of lands granted in lieu of others 
to which the state is entitled is a matter exclusively for 
the government and the state. It can hardly be doubted 
that the government might grant to the state any portion 
of the public domain that congress saw fit and wise to 
bestow upon it, where no private rights had attached.  

3. The question is presented as to the authority of the 
state to select the land in controversy with the other lands 
selected by it by the adoption of the method resorted to 
for the accomplishment of the desired object. It is argued 
that this authority cannot be delegated by the legislature 
to the commissioner of public lands and buildings, but
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that the selection must be made by the board of educa
tional lands and funds, which by the constitution is 
charged with the duty of managing and controlling educa
tional lands and funds held by the state in trust for the 
use and benefit of its common schools. The constitutional 
provisions appealed to are not applicable to the means 
employed by which title to lands are acquired for the 
benefit of the public schools, but only to the control and 
management thereof after the title has become vested in 
the state. The grant of the lands in controversy comes 
from congress. It is in the nature of a gift to the state 
to be held in trust for the benefit of the common schools.  
The terms of the grant or gift are a matter of regulation 
by congress, and its acceptance may be by the state 
through its legislature or by an authorized agent selected 
for that purpose, and this would in no wise infringe on 
any provisions of the fundamental law. It is not until 
the gift has become effective and the title vested in the 
state in trust that the board of educational lands and 
funds by virtue of constitutional provisions become 
clothed with the exclusive authority to control and man
age such lands and the proceeds thereof for the benefit of 
the common schools. We find nothing in the concurrent 
resolution accepting the terms of the act of congress grant
ing the lands to the state, nor of the action of the state's 
agent, the commissioner of public lands and buildings, in 
making the selection of the lands thus granted, that in any 
way contravenes any of the provisions of the organic law.  

4. What has heretofore been said necessarily leads to a 
conclusion adverse to the contention of the defendant.  
There arises, however, another question to be considered 
and determined. This question involves the construction 
and validity of an act of the legislature passed in 1901, 
ch. 115, laws, 1901, entitled "An act for the relief of" the 
defendant, naming him, and three others, and to authorize 
the governor to execute a deed of relinquishment to the 
United States of the land in controversy and other lands 
to enable the said defendant and the other persons men-
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tioned therein to each perfect his entry and title to said 
lands under the homestead laws of the United States.  
After several whereases reciting the facts relating to the 
land in controversy similar to those hereinbefore disclosed 
in the opinion, it is enacted that the governor is authorized 
and directed to execute a deed of relinquishment to the 
United States, conveying any and all interests of the 
state of Nebraska in and to the land in controversy and 
other lands as therein described to enable the said defend
ant and other persons therein named to perfect their 
entry of and title to said tracts of land under the home
stead laws of the United States. The validity of the act 
is challenged by the state on different grounds, but prin
cipally for the reason that it violates the provisions of the 
constitution relating to the control, management and dis
position of the educational lands belonging to the state 
and held by it in trust for the use and benefit of the com
mon schools. Whether the act contravenes the funda
mental law must, we think, be determined by the nature of 
the title and interest held by the state to the lands in 
controversy at the time of the passage and approval of the 
act under consideration. If the state's title had been per
fected, if a title in fee simple had at the time vested in the 
state, and nothing further was to be done in order that 
its ownership of these lands should be that of the holder 
of an absolute and indefeasible title the same as that of 
other common school lands held by it under the original 
grant, then, in our judgment, the conclusion is irresistible 
that such lands can only be disposed of in the manner 
and under the terms and conditions pointed out by the 
constitution regulating the control and disposition of all 
educational lands owned by the state. If, on the other 
hand, the state's title was not perfected, and something 
further was required to be done in order to render its title 
absolute and unqualified, it would seem that the exercise 
of the same power which. authorized the acceptance of the 
proffered grant might provide for its relinquishment, and 
no fundamental provisions of law are violated thereby.
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Had the state's title become absolute? The answer must, 
we are of the opinion, be in the affirmative. The con
gressional act heretofore noticed made a present grant of 
all school indemnity land which the state might select in 
the odd-numbered sections in lieu of other lands lost, as 
contemplated by the original grant, if selected at any time 
within one year after a survey of the land and the filing 
of the plats thereof in the local land office. The legisla
ture accepted the terms of the grant and authorized the 
selection of the lands granted by the commissioner of 

public lands and buildings. The selections were made 
in due form within the time limited and a list thereof 

filed with the secretary of the interior, approved by him, 
and the lands thus selected and designated were by the 

proper authority set apart and noted upon the records as 

school indemnity lands belonging to the state of Nebraska.  

This was the final act of transfer, the livery of seisin, and 

thereby was vested in the state full, complete and absolute 

title to the lands as thus granted, selected and accepted 

as indemnity lands for other lands lost in place. As was 

said by the California supreme court: "The state, by 

the act of congress, received a present grant of five hun

dred thousand acres of land, to be selected out of such 

lands as were open to selection, in such a manner as the 

state, by its legislature, should direct. 'When the selec

tion and location are once made pursuant to the direc

tions, of lands not reserved, but subject to location, the 

general gift of quantity becomes a particular gift of the 

specific lands located, vesting in her a perfect and ab

solute title to the same.'" Bludworth v. Lake, 33 Cal.  

255, and authorities therein cited.  

Section 8, article VIII of the constitution, declares that 

common school lands which are now held or may here

after be acquired by the state for educational purposes 
shall not be sold for less than seven dollars an acre, nor 

less than the appraised value. The act in question con

travenes this provision of the constitution, for it in effect 

contemplates a gift of the state's interest in the land in
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controversy to the defendant, assuming such lands to be 
common school lands, as we are constrained to hold they 
are. It is also declared by section 1, article VIII of the 
constitution, that the governor and the other state officers 
therein named shall, under the direction of the legislature, 
constitute a board of commissioners, for the sale, leas
ing and general management of all lands and funds set 
apart for educational purposes. The act under considera
tion conflicts with the above provisions and must give 
way to the paramount law. It is not within the power 
of the legislature to authorize the control, sale or leasing 
of school lands-by an oflicer or individual other than those 
named in the organic law. State t. Scott, IS Neb. 597.  
The act of the legislature purporting to authorize the 
governor to convey the state's int(rest and title as thus 
acquired to the United States for the benefit of the de
fendant, and in order to permit him to perfect his home
stead entry, must be held inopetutiv-e and wholly void.  

In considering this case, we have not been unmindful 
of the fact that the defendant, who is in a measure inno
cent, is the victim of circumstances which work a great 
hardship on him, but this hardship cannot rightfully be 
obviated by the violation of a sacirld trust imposed upon 
the state and those chosen to adiiiniiter its affairs re
lating to the lands and funds belongin- to the common 
schools, which should ever be kept inviolate and used and 
disposed of only in the execution of the trust. While the 
legislature no doubt may grant to the defendant, if in 
its wisdom it sees fit so to do, some measure of relief, in 
so doing due regard must be had to the greater interests 
of the state, which, if observed, require a faithful adminis
tration of affairs pertaining to the managem ent and dis
position of the school lands and funds as contemplated 
by constitutional provisions, and thereby promote the 
efficiency of the common schools in which all are alike 
interested. The demurrer is sustained, and a judgment 
is ordered entered in favor of the state, as in its petition 
prayed.  

JUDGMENT ACCORDINGLY,
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STATE OF NEBRASKA V. JOHN T. BRIMMER.  

Fun JANuARY 18, 1905. No. 13,707.  

State v. Tanner, ante, p. 104, followed.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

Sanford Parker, W. T. Wills and M. F. Harrington, 
contra.  

HOLCOMB, C. J.  

This case, in all its essential features, is the same as the 
case of State v. Tanner, ante, p. 104, in which an opinion 
has just been filed. The same questions of fact and legal 
conclusions deducible therefrom are presented in both 
cases. The decision in the one controls in the other and 
should be followed. On the authority, therefore, of the 
decision in the first case rendered, the demurrer in the 
case at bar is sustained, and it is ordered that judgment 
be rendered therein in favor of the state, as in its petition 

prayed.  
JUDGMENT ACCORDINGLY.
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State v. Bednar.  

STATE OF NEBRASKA V. FRANK J. BEDNAR.  

FRD JANUARY 18, 1905. No. 13,708.  

State u. Tanner, ante, p. 104, followed.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

Sanford Parker, W. T. Wills and M. F. Harrington, 
contra.  

HOLCOMB, C. J.  

This case, in all its essential features, is the same as the 
case of State v. Tanner, ante, p. 104, in which an opinion 
has just been filed. The same questions of fact and legal 
conclusions deducible therefrom are presented in both 
cases. The decision in the one case controls in the other 
and should be followed. On the authority, therefore, of 
the decision in the case first rendered, the demurrer in 
the case at bar is sustained, and it is ordered that judg
ment be rendered therein in favor of the state, as in its 
petition prayed.  

JUDGMENT ACCORDINGLY.

122 [VOL. 73



State v. McCright.  

STATE OF NEBRASKA V. ARTHUR T. MdCRIGHT.  

FILED JANUARY 18, 1905. No. 13,709.  

State v. Tanner, ante, p. 104, followed.  

Frank N. Prout, Attorney General, and Norris Brown, 

for the state.  

Sanford Parker, W. T. Wills and M. F. Harrington, 

contra.  

HEOLCOMB, C. J.  

This case, in all its essential features, is the same as 

the case of State v. Tanner, ante, p. 104, in which an 

opinion has just been filed. The same questions of fact 

and legal conclusions deducible therefrom are presented 

in both cases. The decision in the one controls in the 

other and should be followed. On the authority, there

fore, of the decision in the first case rendered, the de

murrer in the case at bar is sustained, and it is ordered 

that judgment be rendered therein in favor of the state, 

as in its petition prayed.  
JUDGMENT ACCORDINGLY.
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WILLIAM J. LANSING V. STATE OF NEBRASKA.  

FILED JANUARY 18, 1905. No. 13,643.  

1. Misdemeanor: PURE FOOD ACT. The sale of milk adulterated by 
adding thereto a substance containing poison is made a mis
demeanor by the general provisions of chapter 99, laws of 1897, 
known as the "Pure Food Act." 

2. Information: ADULTERATED MILK. The allegation in the information 
that the defendant "did then and there unlawfully and knowingly 
sell to one William F. Thompson a quantity of milk, to wit, one 
quart of milk, as and for pure milk, an article of food to which 
a quantity of a substance or ingredient was added which is poi
sonous," is sufficient. No special allegation of guilty knowledge 
is necessary.  

3. - : - . The allegation that defendant sold milk "as and 
for pure milk, an article of food," is a sufficient allegation that 
it was sold as an article of food.  

4. Sale for Analysis. It is not a violation of the act to sell a quantity 
of an article of adulterated food as a sample for the purpose of 
analysis upon demand made for that purpose under section four 
of the act. If the sale is freely made in the ordinary course of 
trade without a demand therefor for the purpose of analysis, pro
visions of section four have no application. The fact that the 
purchaser intended to analyze it, and that the seller was aware 
of that intention, will not bring the transaction within the pro
visions of section four.  

5. Sale: GUILTY KNOWLEDGE. The statute provides that food shall be 
considered adulterated if it contains "any added substance or in
gredient which is poisonous or injurious to .health." A dealer 
in food, who puts a foreign substance containing poison into 
the food which he sells, cannot defend such action on the ground 
that he did not know that such substance contained poison.  

ERROR to the district court for Lancaster county: 
EDWARD P. HOLMES, JUDGE. Affirmed.  

W. M. Morning and J. J. Ledwith, for plaintiff in error.  

Frank N. Prout, Attorney General, Norris Brown and 
J. L. Caldwell, contra.
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SEDGWICK, J.  

The defendant, who is plaintiff in error in this court, 

was found guilty of a violation of chapter 99, laws of 
1897, known as the "Pure Food Act." 

1. It is contended "that the specific mention of milk in 

the 5th subdivision, with a definite statement there as to 
what shall be deemed adulteration of milk within the 

meaning of that section, excludes it from the general 
provisions of the section." It is therefore urged that there 

can be no conviction for the sale of adulterated milk under 
this act unless the "milk is the produce of a diseased 
animal, or diluted with an inferior liquid, or mixed with 
an inferior substance." The language of section three is: 
"An article of food shall be deemed to be adulterated 
within the meaning of this act in the following cases: 
First. If any substance or substances have been mixed 
with it, so as to lower or depreciate, or injuriously affect 
its quality, strength or purity. * * * Fifth. If it 
consists wholly, or in part, of a diseased, decomposed, 
putrid, infected, tainted or rotten animal or vegetable 
substance or article, whether manufactured or not or, in 
the case of milk, if it is the produce of a diseased animal 

or diluted with any inferior liquid or mixed with any 
inferior substance. * * * Seventh. If it contains any 
added. substance or ingredient which is poisonous or in
jurious to health, or any deleterious substance not a neces
sary ingredient in its manufacture." It is manifest that 
the words "or, in the case of milk, if it is the produce of a 
diseased animal or diluted with any inferior liquid or 
mixed with any inferior substance" cannot have the force 
and meaning claimed for them. This clause does not pur

port to be a complete statement of the adulterations of 
milk that are intended to be forbidden by the act. The 
necessary meaning of this section is that any adulteration 
that would be so considered in the case of any other 
article of food should be considered an adulteration in the 
case of milk, and that, in addition thereto, if milk is the
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produce of a diseased animal or is diluted with any in
ferior liquid or mixed with any inferior substance, it shall 
likewise be considered adulterated within the meaning of 
the act.  

2. It is next urged that the complaint is insufficient in 
not alleging that the defendant knew that the milk sold 
was adulterated. The allegation is, "did then and there 
unlawfully and knowingly sell to one William F. Thomp
son a quantity of milk, to wit, one quart of milk, as and 
for pure milk, an article of food, to which a quantity of 
a substance or ingredient was added which is poisonous." 
The argument of defendant upon this point is based upon 
the peculiar construction, above referred to, which he has 
given the statute. The statute being rightly construed 
there can be no necessity of a special allegation that the 
defendant knew that the milk was adulterated.  

3. It is said in the brief that the charge that it was 
"sold as and for pure milk, an article of food," is insuffi
cient. The idea seems to be that under this act it is in
sufficient to show that the thing sold was in fact an article 
of food, that it is necessary to allege that it was sold "as 
and for" an article of food. The complaint sufficiently 
shows that the substance was sold as milk and that milk 
is an article of food, and this is a sufficient compliance 
with the statute in that regard. Section one of the act is: 

"That no person shall, within this state, manufacture 
for sale, offer for sale, or sell, any article of food which 
is adulterated, within the meaning of this act." 

4. The fourth section of the act provides: 
"Every person manufacturing, offering or exposing for 

sale or delivering to a purchaser, any article of food in
cluded in the provisions of this act, shall furnish to any 
person interested, or demanding the same, who shall apply 
to him for the purpose, and shall tender to him the value 
of the same, a sample sufficient for the analysis of any 
such article of food which is in his possession"; and the 
fifth section makes it a criminal offense to refuse to 
comply and furnish such sample. The bill of exceptions
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shows that the deputy food commissioner purchased the 
milk for the purpose and with the intention, at the time, 
of making an analysis of the same to ascertain if the same 
were adulterated, and it is shown from the statement of 

facts that the defendant claimed that he knew the pur

pose for which the milk was purchased, and would so 

testify. There is no doubt that, if the sale was made in 

pursuance of section four of the act, the defendant could 
not be prosecuted for a sale which he was compelled by law 

to make, and it is insisted that the facts above indicated 

show that the sale was made in pursuance of that section.  
But we do not so view it. There is nothing to show that 

the food comuimissioner applied to the defendant for a 

sample of milk for the purpose of analysis. The admis

sion is that the defendant sold to W. F. Thompson one 

quart of milk, at the time stated in the complaint, and 

there is nothing to show that he refused to sell it in the 

regular course of his trade, or that he was under any 

compulsion, or supposed himself to be under any com

pulsion, to sell the milk in pursuance of a demand for the 

purpose of analysis.  
5. The judgment is supported by the evidence. In the 

stipulation of facts upon which the case was tried in the 

court below, it is admitted that the defendant "put milk

sweet into the milk and that milk-sweet does contain 

formaldehyde, a poison." Under the seventh subdivision 

of section three above quoted, food is to be considered 

adulterated if it contains "any added substance or in

gredient which is poisonous or injurious to health," and 

in the first subdivision of that section it is considered 

adulterated if it contains any substance that injuriously 

affects its quality, strength or purity. A dealer in food 

cannot be heard to say that he has put a foreign sub

stance containing poison into the food which he sells, but 

that he did not know, at the time, that the foreign sub

stance was poisonous. The statute (see. 3) provides 

"that the provisions of this act shall not apply to mix

tures or compounds recognized as ordinary articles of
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food, if the same be distinctly labeled as mixtures or 
compounds, and are not injurious to health." This milk 
was not distinctly labeled as a mixture or compound, and 
the article added to it was injurious to health, so that the 
defendant cannot claim exemption under this provision of 
the statute.  

We find no errors in the record. The judgment of the 
district court is therefore 

AFFIRMED.  

EVALD KOEFOED, APPELLEE, V. SOPHUS THOMPSON, APPEL

LANT.  

FILED JANUARY 18, 1905. No. 13,264.  

1. Land: TRANSFER TO Co-OWNER: TRUST. If an owner of an undivided 
one-half of a tract of land conveys the same by quitclaim deed 
to his co-owner, who thus obtains the legal title by virtue of confi
dential relations between them, and under such circumstances 
that he ought not according to the rules of equity and good con
science as administered in chancery to hold the benefits, out of 
such circumstances or relations a court of equity will raise a 
trust by construction, fasten it upon the conscience of the offend
ing party and convert him into a trustee of the legal title.  

2. Equity. In such a case, on the refusal of the grantee to reconvey 
according to the agreement of the parties, the court will set aside 
the quitelaim deed and restore the grantor to his rights in the, 
property.  

3. Accounting. If the grantee makes no claim for an accounting, and 
introduces no evidence to show that he has contributed more than 
his share to the payment of the purchase price, the interest 
thereon and the taxes assessed against the land, the court is not 
required to state an account between the parties before render
ing the decree.  

APPEAL from the district court for Wayne county: 
JOHN F. BOYD, JUDGE. Affirmed.  

A. A. Welch and Allen & Reed, for appellant.

Wilbur & Berry, contra.
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BARNES, J.  

The appellee as plaintiff commenced this action in the 

district court for Wayne county against the appellant 
Thompson for an accounting, to set aside a quitclaim deed 

executed by him to the appellant for a certain tract of 
land situated in said county, and to recover an undi

vided one-half interest therein. Issues were framed, and 
as no objections were made to the form or sufficiency of 

any of the pleadings, it is unnecessary to copy them in 
this opinion. The trial resulted in a finding that the 
parties were not partners, but that the plaintiff was the 

owner of an undivided one-half of the land in question, 
and a decree was entered setting aside the quitclaim deed, 
and confirming his title thereto. The defendant Thomp
son appealed, and the case is, under the present rule, be
fore us for a trial de novo. The evidence contained in the 
bill of exceptions clearly establishes the following facts: 

For some time prior to the year 1891, the plaintiff and 
the defendant had been working together, farming and 
carrying on other business ventures in Wayne county 
under a kind of partnership arrangement. In the fore 
part of that year, they jointly purchased the land in ques
tion, each one contributing one-half of the first payment 
thereon. Thereafter they held the land under their con
tract of purchase until the year 1893, when they borrowed 
$1,800 of one Charles II. Burr, and paid the balance of 
the purchase price therewith, taking a joint deed for the 
premises. For this borrowed money they gave two notes, 
signed by them jointly and secured by a mortgage on the 
land in question. Thereupon the defendant went into 
sole possession of the premises, upon which there was a 
house, barn and other improvements; and the plaintiff 
left with him a considerable amount of personal property 
to be sold and applied to the payment of his half of the 
mortgage debt. Plaintiff then went on a visit to Den
mark, returning in the year 1895. Meantwhile the smaller 
of the two notes given to Burr had become due, and a 

12
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foreclosure of the mortgage was had for $450, which was 
the amount due on said note. The plaintiff up to this 
time had paid his full share of the purchase money, and 
the interest. It then became necessary to renew the mort
gage or secure another loan in order to save the premises 
from sale under the decree of foreclosure. The plaintiff, 
who at that time resided in Chicago, Illinois, for the sole 
purpose of enabling the defendant to renew the mortgage 
or secure a new loan, executed to him a quitclaim deed 
to the land, dated December 20, 1895, and left him in 
possession thereof under a verbal agreement that he would 
secure the money and redeem the land from the mortgage 
foreclosure for their joint benefit, and account for one
half of the rents and profits to the plaintiff, and in due 
time reconvey to the plaintiff his one-half interest therein.  
At the time of the commencement of this action, it ap
pears that the defendant had paid off and satisfied the 
decree of foreclosure, but the balance of the $1,800 was 
still unpaid. It further appears that the defendant had 
been in possession of the whole of the premises, and had 
received the rents and profits therefrom, and had paid 
the taxes thereon, together with the interest on the mort
gage. It also clearly appears that, in 1899, the plaintiff 
and defendant jointly, by an instrument in writing, made 
one F. M. Skeen their agent for the sale of the land; that 
Skeen found a purchaser, and thereupon the plaintiff was 
notified to come from Chicago to join in the sale and 
conveyance, and to settle up the whole matter. When he 
reached Wayne county, the defendant refused to sell the 
land, and for the first time declared his purpose to exclude 
the plaintiff from any interest therein. An arrangement 
was made, however, by which the defendant agreed to 
send the plaintiff $200 in cash within two weeks, together 
with four promissory notes of $200 each in payment for 
his interest in the property. Plaintiff thereupon returned 
to Chicago, but the agreement was never carried out, and 
the defendant boasted to several of his friends that he 
had been smart enough to induce the plaintiff to leave
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under the promise of sending him the $200 and the notes 

within two weeks; that the plaintiff would not get the 

$200, and that he would never pay him anything for his 

interest in the land. It also appears that up to this time, 
in all of his transactions in relation to the property, and 

in all of his conversations with friends and neighbors 

about it, the defendant had at all times acknowledged 

that the plaintiff had a one-half interest therein, and that 

he would account to him for it whenever the land was 

sold. It further appears that the plaintiff had demanded 

a reconveyance from the defendant before the commence

ment of the action, which demand was refused.  

On the foregoing facts it is the contention of the ap

pellant that the agreement under which the quitclaim 

deed was made by the appellee to him is within the statute 

of frauds, and therefore the trial court erred in its find

ings and judgment, and we are asked to reverse the decree 

and dismiss the action. To support this contention the 

appellant relies on Courvoirsier v. Bouvier, 3 Neb. 55; 

Hansen v. Bcrthelsen, 19 Neb. 433; O'Brien v. Gastin, 20 

Neb. 347, and Dailey v. Kinsler, 31 Neb. 340. These cases 

are not in point. In each of them it was held that an 

express trust cannot be created by a parol agreement, 

therefore it cannot be contended that they have any ap

plication to a case where the facts create a resulting or 

constructive trust. We have here the case of appellee, 

the owner of property both real and personal, delivering 

possession of the personal property and making a convey

ance of the real estate by quitclaim deed to appellant, by 

which lie, in effect, constituted appellant his agent under 

an oral contract, which charged him with the custody, 

control and disposition of the property, and required him 

to account to appellee for it or its proceeds. Thus given 

the undisputed ownership of the appellee, the fiduciary 

or confidential relation between the parties, the convey

ance without consideration except a mere matter of con

venience in handling the property for the joint benefit of 

both parties, the law raises a duty on the part of the
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appellant to respond to the demand of the appellee for a 
return of such property or the proceeds, and a court of 
equity sLiould find no difficulty in enforcing the contract 
as made. One of the provisions of our statute of frauds 
is that it shall not be construed so as to prevent any trust 
from arising by implication or operation of law. We 
think this case falls within the rule relating to such a 
trust, and is therefore not within the statute of frauds.  
In many things the case at bar closely resembles Wood 
v. Rabe, 96 N. Y. 414, which was an action brought to 
enforce an oral agreement between the plaintiff and his 
mother in respect to certain real estate in the city of New 
York. It appeared in that case that the property had been 
devised by will to the plaintiff, with a life estate in his 
mother, who was one of the defendants. Two judgments 
had been entered by confession against the plaintiff and 
in favor of one Stillwell, his brother-in-law, which became 
liens on the plaintiff's interest in the land. Execution 
was issued on one of the judgments, and the sheriff sold 
thereunder the right, title and interest of the plaintiff in 
and to the premises to said Stillwell, for the sum of $740.  
The mother thereupon bought the premises, under an 
arrangement with the plaintiff to protect him and save 
the property, which was worth much more than the judg
ments in question, the agreement being that, when the 
plaintiff should pay the money advanced by her, the 
property was then to be conveyed back to him. After
wards she refused to convey the property upon the tender 
of the amount due. Action was brought by the plaintiff 
to recover his interest in the land, and in granting the 
relief prayed for the court said: 

"There are two principles upon which a court of equity 
acts in exercising its remedial jurisdiction, which taken 
together in our opinion entitled the plaintiff to maintain 
this action. One is that it will not permit the statute 
of frauds to be used as an instrument of fraud, and the 
other that, when a person through the influence of a con
fidential relation acquires title to property, or obtains an
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advantage which he cannot conscientiously retain, the 
court, to prevent the abuse of confidence, will grant relief." 

The transaction in the case at bar was between parties 
who, as shown by the testimony, believed themselves to 
be partners and who we conclude were such, although no 
formal agreement of partnership existed between them.  
The relation of partnership is fiduciary in its strictest 
sense, and involves the greatest confidence between the 
parties thereto. The confidence which the appellee in this 
case reposed in the appellant had its origin in their 
previous dealings, and their previous partnership arrange
ments in farming and other matters. So that, when it 
became necessary to place the title of the premises in the 
appellant as a matter of convenience in securing a new 
loan and executing the proper papers in that behalf, in 
order to save the property from the foreclosure sale for 
their mutual benefit, there was no reason why the appellee 
should not repose the strictest confidence in the good faith 
of his former partner, and execute a conveyance in the 
nature of a quitclaim deed without other and further con
sideration, and for that sole purpose. The betrayal of 
this confidence by the appellant and his subsequent refusal 
to carry out his contract to account for the property or 
its proceeds to the appellee are sufficient to raise the pre
sumption that he intended from the first to defraud his 
partner of his interest in the land and give rise to a con
structive trust. Wood v. Rabe, supra; Brison v. Brison, 
75 Cal. 525, 17 Pac. 689; Kimball v. Tripp, 136 Cal. 631, 
69 Pac. 428.  

It is a well-settled principle of law which has been 
recognized by this court that, where there was a con
fidential or fiduciary relation between the parties to an 
agreement, the existence of the evil intention at the time 
the promise was made may be inferred from the failure 
to comply with such promise, and the promisor will be 
presumed to have intended when he made the promise to 
do what he finally did do. In Pollard v. McKenney, 69 
Neb. 742, commenting on Brison v. Brison, supra, we said:
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"The court held, not only that a promise made with the 
intention of not performing it is fraudulent, but that the 
violation by the grantee of a promise to reconvey is con
structively fraudulent, and gives rise to a constructive 
trust, which may be established by parol, if he obtains an 
absolute deed without consideration, by means of a parol 
agreement to reconvey to the grantor to whom he stands 
in the confidential relation, even where there be no inten
tion at the time not to perform the promise. * * * A 
transaction of that character involves more than a mere 
breach of contract; there is also involved the element of 
confidence reposed by the grantor in one upon whom he 
had a right to rely, and a betrayal of such confidence." 

In such a case the court may well deprive the defendant 
of the fruits of a fraudulent transaction, and still give 
force and effect to the statute of frauds. Larmon v.  
Knight, 140 Ill. 232, 29 N. E. 1116; ATewton v. Taylor, 32 
Ohio St. 399. In the last named case it was held without 
reservation, that a trust raised by implication of law may 
be proved by parol.  

Kimball v. Tripp, supra, is a case where the plaintiff 
conveyed real estate by a deed absolute on its face to an 
agent, with oral instructions to dispose of the property as 
she directed. The principles involved in that controversy 
are much the same as the principles involved in this. The 
agent refused to carry out the directions imposed upon 
him by the oral agreement contemporaneous with the ex
ecution of the deed. Judgment was entered in the lower 
court against the defendant, and he appealed. The su
preme court of California in deciding the controversy, 
when the protection of the statute of frauds was invoked, 
said: 

"The position of the appellant on this point is that, as 
there was no fraud in the procurement of the conveyances, 
the plaintiff can have no relief. But, assuming the ab
sense of fraud (though, in view of the defendant's re
lation to the grantor as her agent, this can hardly be 
assumed), it does not follow that equity cannot afford
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relief. The deeds, it was found, were made to the defend
ant simply as her agent, and were therefore taken by him 
in trust for her; and though the trust was not expressed 
in writing, equity will not permit the defendant to con
vert the property to his own use, contrary to the intention 
of the parties and to the confidence reposed in him." 

It seems to be well settled that if a party obtain the 
legal title to property by virtue of a confidential relation, 
and under such circumstances that he ought not accord
ing to the rules of equity and good conscience as admin
istered in chancery to hold the benefits; out of such cir
cumstances or relations a court of equity will raise a trust 
by construction, fasten it upon the conscience of the 
offending party and convert him into a trustee of the legal 
title. Pollard v. McKenney, supra.  

It is claimed, however, that, before the decree com
plained of could be rendered, the court should have made 
9n accounting between the parties, and required the plain
tiff to pay the amount found due from him to the de
fendant as a condition precedent to setting aside the quit
claim deed. It is sufficient to say that the evidence tended 
to show that plaintiff had contributed his full share to 
the payment of the purchase price of the land, and the 
interest and taxes thereon. But, if it be true that the 
appellant has advanced more than the plaintiff for such 

purposes, the matter can be properly adjusted by a pro
ceeding for that purpose, or the amount thereof can be 
collected in an action at law against the plaintiff, for it 
is nowhere suggested that he is insolvent, and such claim 
against him uncollectible. Again, defendant made no 
claim for an accounting, and the. evidence was not suffi
cient to enable the court to state an account between the 
parties. It would seem that the facts in the case at bar 
bring it within the foregoing rules, and therefore the de
cree appealed from was right.  

For the foregoing reasons, the judgment of the district 
court is 

AFFIRMED.
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LINCOLN TRACTION COMPANY V. WILHELMINA WEBB.  

FILED JANUARY 18, 1905. No. 13,712.  

1. Street Railways: LAnJILITY. Street railway companies are common 

carriers of passer , and are liable as other common carriers 

upon common law principles. They are required to exercise the 

utmost skill, diligence and foresight consistent with the busi

ness in which they are engaged for the safety of their passen
gers, and they are liable for the slightest negligence.  

2. Action: EVIDENCE: PRESUMPTION. In an action for damages for an 

injury received while being transported by such common carrier, 
proof of mere injury, without more, does not raise the presump
tion of negligence sufficient to impose on the company the burden 
to prove due care on its part.  

3. Burden of Proof. In such case the burden is on the plaintiff to 
prove that he was a passenger, was injured, the extent of his 
injuries, the accident from which the injury resulted, and cir
cumstances of such a character as to impute negligence.  

4. - . But where negligence is proved, or where from the nature 
of the accident which was the proximate cause of the injury 
negligence is presumed, the carrier is then required to show that 
it was in nowise at fault, or that the plaintiff was guilty of some 
negligent act which contributed to the injury complained of.  

5. Instruction. In such a case it is error to instruct the jury, in 
substance, that it is only necessary for the plaintiff to prove that 
he was a passenger and was injured, and that the burden of 
proof is then upon the defendant to show by a preponderance 
of the evidence that it was not guilty of the negligent act 
complained of.  

6. Case Disapproved. Paragraph four of the syllabus to Lincoln Street 
R. Co. v. McClellan, 54 Neb. 672, is disapproved, and the opinion 
is modified to conform to the rule above stated.  

ERROR to the district court for Lancaster county: LIN
COLN FROST, JUDGE. Rev8rsed.  

Clark & Allen, for plaintiff in error.  

Billingslcy & Greene and R. H. Hagelin, contra.  

BARNES, J.  

In this case the Lincoln Traction Company prosecutes 
error from a judgment of the district court for Lancaster
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county in favor of one Wilhelmina Webb, who will here
after be called the plaintiff ; and the traction company will 
be called the defendant.  

The principal assignment of error discussed by counsel 
is that the court erred in giving the sixth paragraph of his 
instruction to the jury. For a clear understanding of the 
question presented, it is necessary to state the issues as 
made by the pleadings. The charging part of the petition 
is as follows: 

"That on or about the 1st day of August, 1903, the plain
tiff, at the special instance and request of the defendant 
company, became and was a passenger on said street rail
way to be carried in its cars safely from the post office 
building in said city, to 19th and 0 streets on said railway, 
for the sum of five cents; that when the car on which 
plaintiff was a passenger was between 18th and 19th 
streets, on 0 street in said city, the plaintiff rang the 
bell to notify the defendant that she desired to leave said 
car at 19th and 0 streets; and when the car reached said 
19th and 0 streets it stopped, and the plaintiff started to 
get off said car, and before plaintiff had time to leave said 
car, and while standing on the steps of said car, the de
fendant carelessly and negligently started. said car with
out a bell ring from the car's conductor, and plaintiff, 
without negligence on her part, was by the negligence and 
carelessness of the defendant, as above alleged, thrown 
violently from said car to the hard pavement, and suffered 
great and permanent injuries." 

The answer was a general denial and a plea of con
tributory negligence, which was denied by the reply. It is 
also proper to state that.the evidence as to whether the car 
was stopped a sufficient length of time for the plaintiff to 
alight, or whether she got off from the car carelessly and 
negligently while the same was in motion, and was thus 
guilty of contributory negligence, was, to say the least, 
conflicting. On the issues presented by the pleadings and 
the evidence, as above stated, the court gave the instruc
tion complained of, which reads as follows:
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"6th. The burden of proof is on the plaintiff to prove 
by a preponderance of the evidence that she received the 
injuries complained of while being transported by the de
fendant company at about the time and place alleged, and 
that by reason thereof the plaintiff has sustained damages.  
On the other hand, when the plaintiff has shown that she 
met with an injury, then the burden of proof is upon the 
defendant to prove by a preponderance of the evidence that 
it was not guilty of the negligent act complained of in 
the plaintiff's petition, said act being the proximate cause 
of the plaintiff's injuries. The burden of proof is also 
upon the defendant to show that some negligence of the 
plaintiff contributed to her injuries as the proximate 
cause thereof, unless the plaintiff in making her own case 
has shown that some act of hers contributed to said in
jury." 

It will be observed that this instruction placed the 
burden on the defendant company, after the injury was 
shown, to prove by a preponderance of the evidence that 
it was not guilty of the negligent act set forth in the 
plaintiff's petition. Its effect was to shift the burden of 
proof on the question of negligence from the plaintiff, 
who held the affirmative of that issue, to the defendant, 
as soon as it was shown that she had been injured. At 
this point it may be said that it is the settled law of this 
state that street railways are common carriers of pas
sengers for hire, and are liable as other common carriers 
upon common law principles. They are bound to exer
cise extraordinary care and the utmost skill, diligence and 
human foresight for the protection of their passengers, 
and are liable for the slightest negligence, but they are 
not held to the strict liability of insurers. That is . to 
say, they are not governed by the provisions of section 3, 
article I, chapter 72, Compiled Statutes, 1903 (Ann.  
St. 10039), which defines the liability of steam rail
ways in this state for damages inflicted upon passengers.  
Spellman v. Lincoln Rapid Transit Co., 36 Neb. 890; 
Pray v. Omaha Street R. Co., 44 Neb. 167; East Omaha
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Street R. Co. v. Godola, 50 Neb. 906; Lincoln Street R.  
Co. v. McClellan, 54 Neb. 672; Omaha Street R. Co. v.  
Boesen, 68 Neb. 437. It follows that, before the plaintiff 
could recover in this case, it was necessary for her to 
allege and prove some negligent act of the defendant com
pany which was the proximate cause of the injury com
plained of. The rule seems to be well settled that the 
burden of proof never shifts, but remains with the party 
holding the affirmative. When a party alleges the exist
ence of a fact as the basis of a cause of action or defense, 
the burden is always upon him to establish it by proof.  
Rapp v. Sarpy County, 71 Neb. 382; Kay v. Metropolitan 
Street R. Co., 163 N. Y. 447, 57 N. E. 751. It was said by 
the supreme court of Massachusetts in Central Bridge 
Corporation v. Butler, 68 Mass. 130: 

"The burden of proof and the weight of evidence are 
two very different things. The former remains on the 
party affirming a fact in support of his case, and does 
not change in any aspect of the cause; the latter shifts 
from side to side in the progress of a trial, according to 
the nature and strength of the proofs offered in support 
or denial of the main fact to be established." See also 
Kahn v. Triest-Roscnberg Cap Co., 139 Cal. 340, 73 Pac.  
164; Scott v. Wood, 81 Cal. 398, 22 Pac. 871.  

It is true that in some cases loose expressions may be 
found that the burden of proof shifts when7 the fact that 
is the basis of a presumption of negligence is made to 
appear. But it is believed that no court has upheld such 
a ruling when its attention has been challenged thereto.  
The burden always rests on the party who has the affirma
tive, and actions for personal injuries against common 
carriers are no exception to this rule unless they are made 
so by statute. Again, by this instruction the jury were 
told, in substance, that when the plaintiff had shown that 
she was a passenger, and had met with an injury, the 
burden of proof was on the defendant to show by a pre
ponderance of the evidence that it was not guilty of the 
negligent act complained of in her petition. This, in.
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effect, informed the jury that proof of the injury raised 
a presumption of negligence. The negligent act charged 
in the petition was the sudden starting of the car while 
the plaintiff was alighting therefrom, and the jury were 
told that the burden of proof was on the defendant to 
show that the car did not so start. This was clearly 
wrong. The court must have misapprehended the rule 
upon which the doctrine of the presumption of negligence 
rests. This presumption arises, if at all, from the proof 
made or conceded facts from which negligence on the 
part of the defendant may be inferred. We cannot infer 
that the car suddenly started and threw the plaintiff 
from the mere fact that she fell and struck on the back 
of her head. She might have fallen when attempting to 
alight if the car were standing still. And, again, she 
might have slipped or stumbled, and for that reason have 
fallen immediately after alighting from the car. The 
basis of the presumption in actions against carriers for 
personal injuries is not the mere fact of the injury, but 
is the act of the defendant which causes the injury. In 
Spellian v. Lincoln Rapid Transit Co., supra, it appeared 
that the car in which the plaintiff was riding was de
railed. He alleged that he was injured thereby, and 
there was evidence to support the allegation. It was 
said: "He alleged that the derailment of the car was 
through the carrier's negligence. The law by presump
tion supplied that proof for him." This was enough.  
The burden was then on the carrier to rebut this proof 
of negligence by showing that it was produced by causes 
wholly beyond its control. In that case the fact of de
railment was admitted, and was therefore the basis of the 
presumption of negligence. In the case of Omaha Street 
R. Co. v. Boescn, supra, it was alleged in the petition tha.t 
the plaintiff was injured by the derailment of the de
fendant's car. The charge of derailment was denied by 
the answer, which also contained a plea of contributory 
negligence, in that defendant was injured by jumping from 
the rapidly moving train. There was a conflict of evi-
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dence on those questions, and the court gave an instruc
tion as follows: 

"You are instructed that the burden of proof is upon 
the plaintiff to establish by a preponderance of the evi
dence that he was injured while a passenger of the de
fendant, the extent of his injuries and the damages oc
casioned thereby. * * * And the burden of proof is 
upon the defendant to show by a preponderance of the 
evidence that such injuries, if any, were received while 
a passenger, by being thrown from a car because of the 
derailment thereof, were without fault on defendant's 
part, and that they could not have been avoided by the 
exercise of the highest degree of skill and diligence on the 
part of the defendant, consistent with its business." 

The judgment of the trial court was reversed, and in 
the opinion is found the following: 

"It may be stated, as a general proposition, that a 
street railway company is a common carrier of passen
gers for hire; that ordinarily it will be sufficient for 
one to show that he was a passenger, that while such 
passenger he was injured, and the extent of such injuries.  
It will then devolve upon the company to show that the 
injury occurred without any negligence on its part, and 
that by the exercise of the highest degree of care it could 
not have prevented such injury. It will be found, how
ever, that this doctrine has been laid down in cases where 
there was a collision, or where the person injured had 
been struck or run over by a street car-in short, in cases 
where the undisputed cause of the injury fairly raised 
the presumption of negligence. * * * He (the plain
tiff) alleged, as a substantive part of his case, that he was 
thrown from the car by a derailment of it, caused by the 
negligence of the company; and it would seem that before 
he could make his case it would be necessary to show, at 
least, that he was thrown from the car as alleged in his 
petition, before any presumption of negligence could 
arise." 

This rule is sustained by the decisions of the federal
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courts. See Frizzell v. Omaha Street R. Co., 124 Fed.  

176, and cases there cited.  
It is true that the cases of Stokes v. Saltonstall, 38 U.  

S. *181; Transportation Co. v. Downer, 78 U. S. 129, and 

Inland & Seaboard Coasting Co. v. Tolson, 139 U. S. 551, 

are sometimes cited as announcing a contrary doctrine, 

but an examination of those cases shows that in each of 

them the accident itself, which was the proximate cause 

of the injury complained of, raised the presumption of 

negligence and thus supplied the plaintiff with the proof 

which otherwise he would have been required to make.  

The English case of Christie v. Griggs, 2 Camp. N. P. 79, 
is a leading case on this question. The opinion reads as 

follows: 
"I think the plaintiff has made a prima facie case by 

proving * * * the damage he has suffered. It now lies 

on the other side to show, that the coach was as good a 

coach as could be made, and that the driver was as skilful 

a driver as could anywhere be found. What other evidence 

can the plaintiff give? The passengers were probably all 

sailors like himself; and how do they know whether the 

coach was well built, or whether the coachman drove skil

fully? In many other cases of this sort, it must be equally 

impossible for the plaintiff to give the evidence required.  

But when the breaking down or overturning of a coach is 

proved, negligence on the part of the owner is implied." 

In Rose v. Stephens & Condit Transportation Co., 20 

Blatchf. (U. S.) 411, it was said of the presumption of neg

ligence: "The presumption originates from the nature of 

the act, not from the nature of the relations between the 

parties." 
In McDonald v. Montgomery Street R. Co., 110 Ala. 161, 

it was said: 
"Proof of mere injury, "without more, does not raise a 

presumption of negligence, sufficient to impose on the com

pany the burden to prove due care on its part. In order to 

recover, it is incumbent on the plaintiff to show an acci-
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dent, from which injury resulted, or circumstances of such 
character as to impute negligence." 

In St. Louis & S. F. R. Co. v. Mitchell, 57 Ark. 421, the 
court said: 

"It is true that the burden was upon the appellee to 
show by proof that the railway company was guilty of neg
ligence. The mere fact that the appellee was injured, with
out more, was not sufficient to raise a presumptlon of neg
ligence on the part of the railway company. But the de
railment of the car and its overturning, and the injury to 
the appellee thereby, being in the usual course, the logical 
inference of negligence might be drawn therefrom. * * * 
In such a case, res ipsa loquitur." 

But this rule applies only when the circumstances are 
such as to afford just ground for a reasonable inference 
that according to ordinary experience the accident would 
not have occurred except for want of due care. If causes 
other than negligence of the defendant might have pro
duced the accident, the plaintiff is bound to exclude the 
operation of such causes by a fair preponderance of the 
evidence. Wadsworth v. Boston Elevated R. Co., 182 Mass.  
572, 66 N. E. 421. The presumption of negligence has 
been more frequently applied in cases of passengers than 
in any other; but there is no foundation in reason or 
authority for such limitation of the rule of evidence. The 
presumption originates from the nature of the act, not 
from the nature of the relation between the parties. The 
duty which the law enjoins in the two cases-carriers and 
non-contract cases-only differs in the degree of care to 
be exercised. The principle of law involved is the same, 
and the reason of the rule is not found in the relation 
between the parties. The presumption arises from the 
inherent nature and character of the act. No further au
thorities need be cited in support of this rule. It is con
tended, however, that this case should be governed by th 
rule announced in Lincoln Street R. Co. v. McClellan, 54 
Neb. 672. In that case the judgment was reversed solely 
because the trial court instructed the jury that in order
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to defeat a recovery the burden was on the defendant to 
prove gross contributory negligence on the part of the 
plaintiff, and the question in dispute herein was not in
volved in that case. It was said, however, by the learned 
judge who wrote the opinion: 

"In an action for damages for an injury received while 
being transported by a common carrier, the injury being 
shown, the burden of proof is upon the carrier to show 
that it was in nowise at fault." 

It is quite probable that the trial court gave the in
struction complained of because of the statement quoted 
above. We cannot wholly approve of that expression. It 
seems clear that it is too broad and is not a correct state
ment of the law. It is incorrect to say that the negligence 
of the carrier is to be presumed from the mere fact that 
an injury has been done to the plaintiff. A presumption 
arises from the cause of the injury, or from other circum
stances attending it, but not fromt the injury itself. The 
better rule is found in Chicayo, B. & Q. R. Co. v. Howard, 
45 Neb. 570, where it is said: 

"The presumption of negligence, where entertained, 
must be from proved and conceded facts, and from such 
must be the logical, reasonable, and probable deduction." 

From the foregoing it would seem clear that the opinion 
in Lincoln Street R. Co. v. McClcllan, suipra. should be 
modified to conform to the rule announced herein. That 
the instruction complained of was wrong because it as
sumed that the contract of carriage and the injury were 
the basis of a presumption of negligence. There was no 
basis for the presumption in the instant case until it was 
proved that the sudden starting of the car was the cause 
of the plaintiff's injury. That fact being disputed the 
burden of proof was on the plaintiff to establish it by a 
preponderance of the evidence.  

We therefore hold that, in actions against common car

riers on their common law liability for personal injuries, 
the burden is on the plaintiff to prove that he was a 
passenger, was injured by the negligence of the defendant,
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and the extent of such injuries. That Where the nature 
of the accident, when proved or conceded, is such as to 
fairly raise the presumption of negligence, proof of such 
accident, which is the proximate cause of the injury com
plained of, is sufficient. But where from the nature of 
the accident the presumption of negligence does not arise 
as a matter of law, the plaintiff must make proof of the 
negligent acts of the defendant on which he bases his cause 
of action.  

It is also contended that the evidence was not sufficient 
to sustain the verdict. But as the judgment must be re
versed for another cause, and the case may be tried again, 
we decline, at this time, to express any opinion on that 
question.  

For the foregoing reasons, the fourth paragraph of the 
syllabus to Lincoln Street R. Co. v. McClellan, supra, is 
disapproved, and the opinion therein modified to conform 
to the rule announced above. The judgment of the dis
trict court is reversed and the cause remanded for a new 
trial.  

REVERSED.  

HOLOOMB, C. J., concurring.  

Although reluctant to consent to the overruling of the 
proposition announced in Lincoln Street R. Co. v. McClel
lan, 54 Neb. 672, relative to the presumption of negli
gence when an injury has occurred to a passenger while 
being transported by a common carrier, which was agreed 
to by a unanimous court, I am convinced that the rule 
therein stated is not an accurate expression of the law on 
the subject, and is without substantial support in au
thority or principle. It should be said that a ruling on 
this particular question was not in that case essential to 
the decision rendered. An examination of the briefs of 
counsel discloses that the only questions which were pre
sented and argued were with reference to whether simple 
contributory negligence on the part of the injured pas
senger would bar recovery, or whether the negligence 

13
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must be gross; also whether the statute making steam 
railroads liable for injuries to passengers, except in cases 
where the injury done arises from criminal (gross) neg
ligence to the person injured, is applicable to street rail
ways. The instruction considered in that case permitted 
a recovery unless the jury should find that the injured 
passenger was guilty of gross negligence which con
tributed to the injury received. It thus becomes obvious 
that the opinion, in so far as it discusses and lays down 
the rule relative to the presumption of negligence arising 
from the mere fact that an injury occurred to a passenger 
while being transported by the street railway company, 
is obiter dictum.  

As has well been said, the mere fact of an injury to a 
passenger while being transported is, regarding the ques
tion of negligence, colorless and raises no legitimate in
ference as to the carrier's failure to perform some duty 
owing to the passenger. Passengers while being trans
ported are frequently injured by their own acts, and by 
extraneous causes in no way connected with the means 
employed in transporting the passengers, as well as by 
the negligent acts of the carrier. It is difficult, therefore, 
to perceive why it should be said that proof alone that 
the passenger was injured while being transported raises 
the presumption that the negligence of the carrier was the 
proximate cause of the injury. It is said in Swift & Co.  
v. Holoubek, 60 Neb. 784, 795: 

"Negligence will not be presumed in the absence of 
facts or circumstances from which its existence may rea
sonably be inferred. In the absence of evidence the pre
sumption, if any may be indulged in, is that all parties 
acted with ordinary care, and this presumption continues 
until overthrown by the evidence." In the case at bar 
the injury is alleged to have been caused by the street 
car being started while the passenger was alighting, and 
by reason thereof she was thrown to the pavement and 
sustained the injuries complained of. If this fact had 
been conceded or established by the evidence to the satis-
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faction of the jury, then, doubtless, the presumption of 
negligence would arise, and it would devolve upon the 
carrier to show that it exercised that degree of skill, dili
gence and foresight for the safety of its passengers which 
the law charges it with. This alleged cause of the injury, 
however, was the pivotal point in the controversy and re
garding which the evidence was conflicting. The burden 
of proof was upon the plaintiff to establish the fact upon 
which she relied as a basis for the presumption of the 
negligence charged. She was required to prove, it being 

disputed, that the injury complained of was chargeable to 
the acts of the defendant's servants or the means and ap

pliances employed in her transportation. It was the de

fendant's contention that the plaintiff's injury was caused 

by her own carelessness and voluntary action in stepping 
from the car while in motion. The plaintiff was therefore 

required to go one step further than as stated in the in

struction complained of, and establish by the evidence 
that the cause of the injury was the starting of the car 

while she was in the act of alighting therefrom. In a well

considered case, Benedick v. Potts, 88 Aid. 52, 41 L. R. A.  

478, it is said the doctrine of res ipstt loquitur does not 

go to the extent of implying that you may from the mere 

fact of an injury infer the physical act that prodneed the 

injury, but it means that when the physical act has been 

shown or is apparent, and is not explained by the defend

ant, the conclusion that negligence superinduced it may 

be drawn as a legitimate deduction of fact. Another 

court has said: 
"When a passenger is injured in an accident to the ma

chinery, appliances, or means provided for his transporta

tion, it is unnecessary for him, in the first instance, to do 

more than prove the fact of the injury, and show that the 

* accident in which it was received was due to the failure 

or insufficiency of some of the agencies provided for the 

carriage. When such proof is made, the burden is trans

ferred to the carrier to show its own freedom from fault, 
and that the accident was one which the utmost skill,
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care and prudence could not have prevented. * * * 

But the rule does not apply in the case of an accident 
unconnected with the means of transportation." Denver 
& R. G. R. Co. v. Fothcringham, 17 Col. App. 410, 68 Pac.  
978.  

If the injury is caused to the passenger by apparatus 
wholly under the control of the carri(-r, and furnished and 
applied by it, a presumption of negligence arises. It is 
only when the injury occurred from the abuse of agencies 
within the defendant's power that it can be presumed to 
act negligently. Chicago City R. Co. v. Catlin, 70 Ill.  
App. 97. The true rule seems to be that, where a passen
ger sustains an injury growing out of the acts of the car
rier's servants or employees, or because of any defect in 
machinery, coaches or roadway, or any of the means, ap
pliances or agencies connected with or employed in the 
transportation of the passenger, the presumption arises 
that the injury was caused by the negligence of the carrier, 
and it then devolves upon it to explain the act and relieve 
itself of the imputation of negligence thus cast upon it, 
the negligence complained of being the proximate cause 
of the injury inflicted. Connell v. Chesapeake & 0. R. Co., 
93 Va. 44; Spencer v. Chicago, M. & St. P. R. Co., 105 
Wis. 311. In 6 Cyc. 629, the author of the text, in speak
ing of this particular subject, says: 

"His (the passenger's) right of action for injuries is 
based on negligence, and the burden of proof of negli
gence is on plaintiff. Therefore the mere proof of an in
jury to the passenger in course of transportation, which, 
so far as it is shown, might have occurred by reason of 
other cause than the carrier's negligence, such as the act 
of the passenger himself, or without fault of any one, will 
not make a prima facie case." 

The courts and text writers all appear to be of one 
mind and in substantial accord on the question, and, on 
principle, it would seem that the passenger must at least 
assume the burden of proving the proximate cause leading 
to the injury, if not conceded, and that such injury was
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the result of some fault or imperfection in the means, ap
pliances and agencies employed by the carrier in the trans
portation of the passenger.  

GRAND VIEW BUILDING ASSOCIATION, APPELLEE, V. NORTH

ERN ASSURANCE COMPANY OF LONDON, APPELLANT.  

FILED JANUAnY 18, 1905. No. 13,617.  

1. Contract: REFoRMATIoN: Lixrmrmao or AcTiows. The statute of 

limitations relative to actions on written contracts applies to a 

suit In equity to reform a policy of fire insurance so that it 

will express consent to concurrent insurance, and to recover on 

the instrument as so reformed.  

2. Res Judicata. A suit In equity to reform a policy of fire insurance 

so that it will express consent to concurrent insurance, and to 

recover on the instrument as so reformed, may be maintained 

after the termination of an unsuccessful action at law to re

cover on the unreformed contract.  

3. Evidence examined, and found to uphold the findings and judgment 

of the district court.  

APPEAL from the district court for Lancaster county: 
EDWARD P. HOLMES, JUDGE. Affirmed.  

Greene, Breckenridge & Kin8ler, for appellant.  

Halleck F. Rose and Wilmer B. Comstock, contra.  

AMES, C.  

The Grand View Building Association, a corporation, 
hereinafter called the association, obtained a policy of fire 
insurance upon chattel property belonging to it, from the 
Northern Assurance Company of London, England, here
inafter called the insurance company, or the company.  
The policy contained a clause declaring that it should be 
void if concurrent insurance should be obtained without 
the consent of the company in writing indorsed thereon.
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Concurrent insurance was obtained without such written 
consent, and on June 1, 1898, the property was totally 
destroyed by fire. On the 30th of August following, an 
action was brought on the policy in the district court for 
Lancaster county. The petition in that action, for the pur
pose of avoiding the forfeiture, alleged in substance that 
the concurrent insurance was subsisting at the time the 
policy in suit was written, and was known to exist by the 
agent of the company who received and retained the pre
mium, and wrote and delivered the policy, and who had 
authority to make the written indorsement mentioned, and 
that by such conduct he waived, for his principal, the 
making of the writing, and the latter was estopped to 
insist upon the forfeiture. The company by answer denied 
these allegations, and at its instance the action was re
moved to the circuit court of the United States for this dis
trict, where it was tried and the jury returned a verdict, 
finding specially the foregoing as well as other issues of 
fact in favor of the plaintiff. Thereupon the plaintiff re
covered a judgment for the face of the policy, interest and 
costs. The judgment was affirmed upon proceedings in 
error in the circuit court of appeals for the 8th circuit, 
and the cause was removed thence, by certiorari, to the 
supreme court of the United States. It was decided by 
the last named court that the facts pleaded by the plain
tiff and found by the jury were insufficient to relieve from 
the forfeiture for the reasons, first, because in the ab
sence of fraud or mistake all contemporaneous or previous 
oral understanding or agreements are conclusively pre
sumed to have been merged in the written contract, and, 
second, because the contract itself expressly denied to the 
agent any power to omit, change or waive any of its stipu
lations or conditions by parol, so that the knowledge or 
intent either of the agent or of the assured, or of both, 
could not operate as a waiver or as an estoppel, because, 
if the latter was misled thereby, it was due to his own 
folly. The very contract that he received notified him 
that he could safely rely upon nothing less or other than
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an indorsenent upon it. The judgments of both the lower 

courts were therefore reversed, and, in obedience to a man

date from the supreme court, the circuit court rendered a 

judgment for the defendant company upon the merits, and 

for costs. Northern Assurance Co. v. Grand View Build

ing Ass'n, 183 U. S. 308.  
On the 21st day of January, 1903, this action was be

gun in the district court for Lancaster county. The peti
tion recites identically the circumstances set forth in the 

pleadings of the plaintiff in the former action, but sup

pleients them by alleging that it was the intention of 
both the plaintiff and the defendant at the time the policy 
was written that it should, by its term-s, permit the carry

ing of concurrent insurance, and that its failure so to do 
was unknown to the plaintiff at the time it was by it 

received and paid for, and until after the loss by fire, and 
was due either to the mistake or to the fraud of the agent 
of the defendant, and that the instrument as it was ex
ecuted and now exists does not express the real and true 
contract of the parties thereto. The prayer of tli petition 
is that the policy may be reformed so as to include the 
alleged omitted permission, and that when so reformed 

the plaintiff may recover thereon. Issues were joined, 
and, after a trial, findings were made and a judgient ren

dered according with the averments and prayer of the 

petition, and the defendant prosecutes this appeal.  
No motive is shown for actual fraudulent intent on the 

part of the agent of the insurance company, and it is not 
attempted to be proved that he was guilty of any, or of 

any intentional deceit or concealment from which con
structive fraud may be inferred. Mistake, to be action

able for the reformation of a contract in a court of equity, 
must be mutual and not due to the gross negligence of the 

complaining party. These propositions are elementary, 
and are so familiar to the profession that the citation of 
authority in their support is not deemed necessary. We 
have made a careful examination of the evidence, and the 

interpretation that we put upon it is the following: There
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were but three participants in the transaction, Walsh, 
the president and agent of the association, Borgelt, an 
agent of the insurance company, and Richards, an agent 
of another insurance company, who acted to some extent 
as an intermediary between the other two. Richards tes
tified that he was the first to tell Borgelt that Walsh 
desired the latter to write $2,500 insurance on* the prop
erty in question, and that he at the same time told him 
that there was already $1,500 insurance upon it, with 
which it was desired that the new policy should be con
current. Borgelt denied this latter statement and denied 
that he knew of the existing insurance. Walsh testified 
that he was present at an interview between the other two, 
in which the subject of concurrent insurance was men
tioned and discussed, but he did not attempt to give the 
conversation, or the purport of it in detail. As to what 
occurred after the instrument had been written, and when 
it was delivered, he testified upon cross-exainiation as 
follows: 

Q. In the taking of the policy (and) in payment of your 
premium, what or whom did you rely upon as to the form 
of the policy in which the risk was underwritten? 

A. I relied-I never looked at the policy; I supposed it 
was like all my policies; I presumed the indorsement was 
on there, and I did not know for two or three weeks after 
the fire but that the policy was all right.  

This is in substance the, whole case. It is not pre
tended that there was any specific agreement that the now 
desired indorsement should be made upon the policy.  
The whole impression that this evidence makes upon our 
minds is this: That Walsh desired to obtain from the 
defendant insurance concurrent with that then existing.  
That Borgelt, the agent, knew of the existing insurance, 
and knew of the desire of Walsh, and intended to comply 
with it, but through inadvertence omitted so to do; that 
he knew of the condition for a forfeiture contained in the 
policy, and knew that it could be avoided only by an in
dorsement on the instrument. That the failure to make
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the indorsement was due, not to fraud, but to the mistake 
or inadvertence of the agent, and that the acceptance of 
the contract by Walsh without the indorsement was due 
also to his mistake or inadvertence. The evidence falls 
short of showing that he knew that such an indorsement 
was necessary. He seems to have had a desire for con
current insurance, and to have made it known to Borgelt, 
but what form of contract or policy was requisite for that 
purpose, he does not testify, nor is it otherwise shown that 
he knew. That matter he seems to have left to the skill 
and fidelity of the agent. That he was somewhat negli
gent in so doing, and in accepting and retaining the policy 
without reading it, is evident, but his negligence in that 
regard was not greater than that of the agent, with which 
it was concurrent, nor, we think, greater than that of 
ordinarily capable and prudent men in the transaction of 
such affairs. The case, we think, falls within the rule 
laid down in 2 Pomeroy, Equity Jurisprudence (2d ed.), 
sec. 845, and in the cases cited in his note. We quote 
the paragraph in full.  

"The first instance which I shall mention is closely 
connected with the doctrine stated in the last paragraph 
but one. It was there shown that if an agreement is what 
it was intended to be, equity would not interfere with it 
because the parties had mistaken its legal import and 
effect. If, on the other hand, after making an agreement, 
in the process of reducing it to a written form the instru
ment, by means of a mistake of law, fails to express the 
contract which the parties actually entered into, equity 
will interfere with the appropriate relief, either by way 
of defense to its enforcement, or by cancelation, or by 
reformation, to the same extent as if the failure of the 
writing to express the real contract was caused by a mis
take of fact. In this instance there is no mistake as to 
the legal import of the contract actually made; but the 
mistake of law prevents the real contract from being em
bodied in the written instrument. In short, if a written 
instrument fails to express the intention which the parties
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had in making the contract which it purports to contain, 
equity will grant its relief, affirmative or defensive, al
though the failure may have resulted from a mistake as to 
the legal meaning and operation of the terms or language 
employed in the writing. Among the ordinary examples 
of such errors are those as to the legal effect of a descrip
tion of the subject matter, and as to the import of techni
cal words and phrases; but the rule is not confined to 
these instances." 

Within the rule thus established we think that the evi
dence supports the findings of fact of the trial judge, and 
that the mistakes of the agent and of Walsh were con
current and mutual, and of a character against which 
equity will in ordinary cases relieve.  

Is the judgment in the federal court res adjudicata and 
an estoppel to the prosecution of this suit? We think 
that so far as this jurisdiction is concerned, whatever may 
be the law elsewhere, this court has conclusively answered 
this question in the negative. When the plaintiff begun 
the former action, it supposed, as is shown by testimony 
of its counsel, preserved in the record, and, moreover, 
was bound to suppose, not only that an action at law on 
the contract, with pleading and proof of oral waiver of the 
stipulation for forfeiture, was a proper and adequate 
remedy for the recovery of its loss, but that, because it 
was so, a suit in equity to obtain a vain and unnecessary 
reformation of the contract would not lie. Fireman's 
Fund Ins. Co. v. Norwcood, 16 C. C. A. 136; Home Fire 
Ins. Co. v. Wood, 50 Neb. 381.  

The plaintiff begun its action and prosecuted it to final 
judgment in reliance upon, and in strict conformity with, 
these decisions, the former of which was justified, as the 
court pronouncing it thought, by the opinion of the su
preme court of the United States in Union Mutual Ins.  
Co. v. Wilkinson, 13 Wall. (U. S.) 222. To say now 
that the plaintiff is estopped because it failed, in the first 
instance, to take its cause into a forum whose doors were 
to all appearances firmly and finally bolted and barred
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against it, would not fall short of a mockery of justice.  
The language of this court in State v. Bank of Commerce, 

61 Neb. 22, is strictly applicable to the present situation: 

"One is not precluded from resorting to a remedy which 

the law gives him because he has attempted to avail him

self of one to which he was not entitled." 
More especially must this be true if the remedy to 

which he first makes unavailing resort is one which has 

been expressly and exclusively sanctioned by the very 

tribunals to which lie makes application for it. The same 

doctrine was reannounced by this court in Chicago, B. & 
Q. R. Co. v. Bigley, 1 Neb. (Unof.) 225, approving and 

adopting the language of the supreme court of Indiana in 

Bunch v. Grace, 111 Ind. 351, 12 N. E. 514.  
"A party who imagines he has two or more remedies, 

but who misconceives his rights, is not to be deprived of 

all remedy because he first tries a wrong one. * * * 
Justice * * * ought not be wholly denied because she 

mistook her remedy in the first instance." 
Nor, it may well be added, because the first and only 

really prejudicial and misleading error, if it was an error, 

which we much doubt, was not made by the litigant, but 

by the ministers of justice themselves. To the same effect 

are Pekin Plow Co. v. Wilson, 66 Neb. 115; Omaha v.  

Redick, 61 Neb. 163; Simons v. Fagan, 62 Neb. 287; 
Lansing v. Commercial Union Assurance Co., 4 Neb.  

(Unof.) 140.  
The former suit was not inconsistent with this, but in 

that case the plaintiff sought to treat the contract as 

having been,. in effect, reformed by the circumstances of 

its execution, which it was claimed waived or annulled 

one of its covenants. The supreme court held, and in 

practical effect it held nothing more, that the supposed 

reformation had not been accomplished. Thereupon the 

plaintiff resorted to this suit to secure its accomplish

ment, and for his right so to do he may quote no less au

thority than Mr. Chief Justice Marshall, who, in Parker 

v. Judges, 12 Wheat. (U. S.) 561, says that one who pro-
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poses to "try a question entirely new, which has not been, 
and could not be, litigated at law," may do so "before 
the commencement of a suit at law, pending such suit, 
or after its decision by the highest law tribunal." 

From the final decision in the former action, four out 
of the nine judges of the United States supreme court 
dissented. The opinion of the majority, being an ad
herence to the letter of an antiquated and worn out tech
nical formality, seems to us to be an ironical commentary 
upon the often repeated judicial boast that the law is a 
progressive science, and that the courts are continually 
adapting their processes and proceedings to changing so
cial and business needs and customs. Either so, or else, as 
we consider, the court fell into a still more grievous error.  
The familiar maxim that equity regards that as having 
been done which was agreed to be and ought in good con
science to have been done has not for a long time been a 
stranger in courts of law in cases in which equitable 
matters are properly in issue. It is admitted on all hands 
that the agent Borgelt had authority to bind his principal 
by executing the desired written stipulation for concur
rent insurance. The greater includes the less. If he had 
power to enter into the covenant, he also had power to 
agree to enter into it. And if for value he made such an 
agreement, and through fraud or mistake failed to keep it, 
his failure is actionable both at law and in equity. It is 
upon such failure that this action is grounded. The par
ties did not waive written consent to concurrent insur
ance, or attempt so to do, but on the contrary agreed that 
it should be given. It is because of such agreement, and 
because such consent was mistakenly or accidentally 
omitted, that the plaintiff is entitled to have the contract 
reformed. Besides, the place where the contract was 
made, and where by its terms it was to be performed, and 
where the subject of it was situated, is in Nebraska. We 
are at a loss to understand why the laws of Nebraska, as 
expounded by the highest court of the state, are not con
clusive of its obligatory force, and of its meaning and
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effect, if not of the remedy appropriate to its enforcement.  
It is another familiar and often quoted maxim that the 
law enters into, and becomes an inseparable part of, every 
contract. We desire to be told what law, other than that 
of Nebraska, became thus incorporated into the contract 

in suit. The defendant contends that this action is barred 

by a limitation written in the policy and by the statute, 

and it is insisted that the decisions- of this court in Miller 

v. State Ins. Co., 54 Neb. 121, and Omaha Fire Ins. Co. v.  

Drennan, 56 Neb. 623, ought to be overruled. We are en

tirely satisfied with both the reasoning and conclusions in 

those cases. A man may not by contract deprive himself of 

the right to apply to the courts for the protection of his 

person, property or liberty in the manner or within the 

time prescribed by public law. Otherwise he might be per

mitted to sell himself into servitude.  
Section 10 of the code enacts a limitation of five years 

for the commencement of actions accruing upon written 

contracts, and section 12 provides that an action for relief 

on the ground of fraud shall be brought within four years 

after the discovery of the cause therefor. It is not dis

puted that an attempt to take unfair advantage of a mu

tual mistake is constructive fraud that falls within the 

latter provision. This action was brought less than five 

years after the destruction of the insured property by fire, 
but more than four years after the discovery of the mis

take in the terms of the policy. The question which pro

vision of the statute of limitations applies is not free from 

difficulty, but we have come with some hesitation to the 

conclusion that it is the former of them. If the sole 

object of the action was to obtain relief from the con

sequences of fraud, or to recover money or property ob

tained by its means, doubtless the four-year limitation 

would govern; but actions like the present are, we think, 
founded upon the written contract, and the aid of equity 

is requisite, in those jurisdictions in which it is required 

at all, merely as auxiliary thereto, for the purpose largely 

of interpretation, so as to enable the court to read and
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understand the contract as it was understood by the par
ties at the time they entered into it. Without the written 
policy there would have been no contract between the 
parties at all, however much they might have conferred 
with reference to the terms of one if made; but the in
strument, when written and accepted, was obligatory 
upon both, and the plaintiff can recover only for a breach 
of it. The aid of equity is required merely to enable him 
to show that he is not, in good conscience, to be held, as he 
is charged with being, guilty of committing the first 
breach of it, and to establish that a certain stipulation 
which ought to have been, and which the parties intended 
should be, included in it, was mistakenly omitted. When 
equity has made the desired correction, according to the 
pleading and proof, it proceeds to enforce, not only the 
newly incorporated covenant, but the formal written con
tract as amended. Indeed, it could not do otherwise, be
cause the omitted stipulation, standing alone, would be 
meaningless. This view, we think, is in harmony with 
previous decisions both in this court and elsewhere.  
Gwyer v. Spaulding, 33 Neb. 573; Baldwin v. Burt, 43 
Neb. 245; Hyde v. Hartford Fire Ins. Co., 70 Neb. 503; 
Winchell v. Coney, 27 Fed. 482; Dodge v. Essex Ins. Co., 
78 Mass. 65; Wood, Limitation of Actions (3d ed.), sec.  
58, p. 137.  

For the foregoing reasons, we are of the opinion that 
the judgment of the district court is right, and we recom
mend that it be affirmed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 

court be 
AFFIRMED.
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JOHN G. ASHLEY v. BURT COUNTY ET AL.  

FILED JANUARY 18, 1905. No. 13,670.  

1. Highways: DAMAGES: WAIVER, WITHDRAWAL OF. A landowner who 

has united in a petition for the establishment of a public road, 
expressly waiving compensation for dqmages arising therefrom, 
may withdraw such waiver by filing a claim for compensation 
before the establishment of the road.  

2. Purchaser: ESTOPPEL. A purchaser of land, pending proceedings to 
appropriate the same for a public use, may prosecute a claim for 
damages for such appropriation in his own name, when such 
compensation has been wholly denied to his grantor.  

ERROR to the district court for Burt county: Guy R. C.  
READ, JUDGE. Reversd.  

Hopewell & Hopewell and J. A. Singhaus, for plaintiff 
in error.  

P. E. Taylor, contra.  

AMES, C.  

W. R. Goodman was the owner of a tract of land in 
Burt county, and united with other competent freeholders 
in a petition to the county board praying for the location 
and establishment of a public road across it, and ex
pressly waiving, in writing, compensation for damages 
resulting therefrom. These proceedings were had and the 
statutory notice to persons whose lands were sought to be 
appropriated was published on May 17, 1901. On June 
14 Goodman reconsidered his waiver, and filed a claim for 
damages pursuant to the notice, and the appraisers as
sessed the same at the sum of $80. On November 5 the 
plaintiff, with knowledge of all the foregoing facts, pur
chased the land from Goodman and received a conveyance 
thereof by deed of general warranty. On Noveniber 12 
the county board rejected Goodman's claim. Subse
quently the plaintiff filed a claim, which was also rejected
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by the board, and afterwards, on appeal, by the district 
court, and the plaintiff prosecutes error.  

The waiver was not such an instrument as was effectual 
as a conveyance of an easement or interest in land under 
the statute of frauds, and it would have become opera
tive as such only by estoppel. But before the road had 
been established or an, estoppel had attached, Goodman 
withdrew the waiver and claimed damages, so that no one 
was misled by reason thereof.  

The land had not been taken or the road established 
when Ashley, the plaintiff, purchased, and he succeeded 
therefore to his grantor's right of compensation, and ap
parently the only serious matter of contention now before 
the court is whether he did not also succeed to Goodman's 
claim of damages, so that he was bound by the final dis
position thereof. It was held by this court in Chicago, B.  
& Q. R. Co. v. Englchart, 57 Neb. 444, that a purchaser of 
lands upon which an easement had been acquired for a 
public use did not succeed to his grantor's right to dam
ages therefor in the absence of a special grant or assign
ment thereof, such right being regarded as a personal 
claim not attached to or passing with the land. But in this 
instance the appropriation was not complete when the 
plaintiff acquired title, so that, as it seems to us, he took 
the land unincumbered by the easement for which he was 
entitled to compensation when the appropriation was in 
fact made. That under such circumstances he was en
titled to prosecute an appeal from the order rejecting the 
claim of his grantor is not disputed. But in view of the 
constitutional guaranty that his land should not be taken 
or damaged for a public use without just compensation, 
and in view of the fact that all compensation was refused 
by the county board, we are of opinion that he was not 
bound so to do, and that he had a right to prosecute a new 
claim in his own name.  

It is recommended therefore that the judgment of the 
district court be reversed and the cause remanded.  

LETTON and OLDHAM, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded.  

REVERSED.  

NATHAN TIBBITS V. MAGGIE I. SWEET.  

FILED JANUARY 18, 1905. No. 13,700.  

Instruction. An instruction is erroneous which withdraws from the 
issues a material matter in dispute.  

ERROR to the district court for Sheridan county: WIL
LIAM H. WESTOVER, JUDGE. Reversed.  

W. W. Wood, for plaintiff in error.  

Allen G. Fisher, contra.  

AMES, C.  

This is an action for damages for an alleged breach of 
a contract for the care and keeping by the defendant in 
error of certain live stock belonging to the plaintiff in 
error. The petition purports to set forth a list of the ani
mals which were the subject of the contract, including 
among them a three-year-old steer. The answer admits 
the making of the agreement, in substance the same as 
that pleaded in the petition, except that it sets forth a 
list of the animals, omitting the steer, and denying every 
other allegation of the petition. One of the principal 
controversies on the trial was whether a three-year-old 
steer was among the animals delivered and cared for under 
the agreement. This question the jury answered in the 
affirmative, but the court had instructed them that the 
answer "admits the making of the contract set out in the 
plaintiff's petition, and admits that he delivered the stock 
described therein to the plaintiff, and left them with her." 

14
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Presumably the instruction was inadvertently given, 
possibly because of the fact that the contract is in writing, 
and is in evidence, and includes a three-year-old steer, but 
that fact is not conclusive of the delivery of such an ani
mal under the agreement, which was a vital matter in 
dispute, and which was withdrawn by the instruction 
from the issues. It is therefore recommended that the 
judgment of the district court be reversed and a new trial 
granted.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district be 
reversed and a new trial granted.  

REVERSED.  

HENRY ROCK, APPELLEE, V. HENRY HUFF, APPELLANT, IM
PLEADED WITH MARY S. HITCHCOCK ET AL., APPELLEES.  

FILED JANUARY 18, 1905. No. 13,701.  

Disclaimer: APPEAL. A defendant who has disclaimed in the district 
court, and against whom no judgment has been rendered except 
to bar him of the subject of the action, is not entitled to a 
review on error or appeal.  

APPEAL from the district court for Wheeler county: 
JOHN R. THOMPSON, JUDGE. Affirmed.  

Bishop & Anderson and H. C. Vail, for appellant.  

A. M. Robbins and T. D. Meese, contra.  

AMES, C.  

This is an appeal from a decree of mortgage foreclosure 
upon a tract of land in Wheeler county. It seems that 
some time after the mortgage was executed and made of 
record in 1888, the mortgagor abandoned the property,
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and the defendant Henry Huff went into possession of it.  
The mortgage debt matured in September, 1893, but the 
time of payment was extended by agreement, also made 
of record, until September 1, 1898, so that an action for 
its foreclosure would not have been barred by the statute 
of limitations until 1908. This action was begun in 1902, 
both the mortgagor and Huff being made defendants 
thereto. The former made default, but Huff, who was 
charged by the petition with having or claiming to have 
some interest in the mortgaged premises, the exact nature 
and extent of which were unknown to the plaintiff, filed 
an answer consisting of general denial, and the following 
paragraph: "Defendant, further answering plaintiff's 

petition, alleges that this defendant has had and main
tained exclusive, open and adverse possession of the land 
involved in this action for more than ten years before the 
commencement of this action, and the said mortgagee or 
his assigns have not made any requests or demand for 

any payment on the mortgage set out in plaintiff's peti
tion or any part thereof." As a response to the petition the 
general denial is, in substance, a disclaimer, and the 
quoted paragraph, which is pleaded as a second defense, 
is immaterial.  

There was a trial, and an ordinary decree of foreclosure 
and sale barring all the defendants, but there was other
wise no judgment against Huff or demand for any, but he 
has brought the case to this court by appeal. It not ap
pearing by his answer that he has any interest in the 
subject matter of the suit, he has, of course, no right to 
have the proceedings reviewed, and it is recommended that 

the judgment of the district court be affirmed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.

VOL. 73] JANUARY TERM, 1905. 163



164 NEBRASKA REPORTS. [VoL. 73 
Ritchey v. Seeley.  

JOHN T. RITCHEY ET AL., APPELLANTS, V. AFFA C. SEELEY, 
EXECUTRIX, APPELLEE.  

FILED JANUARY 18, 1905. No. 13,938.  

1. Proceeding in Error: EXECUTRIX. A proceeding in error may be 
prosecuted in this court against the personal representative of a 
deceased party, whether plaintiff or defendant to the judgment 
attacked.  

2. New Trial. Sections 602 et seq. of the code are inapplicable to a 
proceeding to obtain a new trial in the court in which a judg
ment was rendered, on the ground that by unavoidable casualty 
and misfortune the complainant has been deprived of his con
stitutional right of review in this court.  

3. Showing. In such an action as is above mentioned, it is not requi
site to show conclusively that the complainant has a sufficient 
cause of action or defense, but it suffices to establish good faith, 
and tender a seriously litigable issue.  

4. Limitation of Actions. The time within which such an action as 
is above mentioned may be brought is prescribed by section 16 
of the code, fixing a limitation for causes of action concerning 
which no specific provision has been made.  

APPEAL from the district court for Cass county: PAUL 
JESSEN, JUDGE. Reversed with directions.  

Matthew Gering, for appellants.  

Jesse L. Root, contra.  

AMES, C.  

On the 10th day of January, 1902, Seeley recovered a 
judgment against the Ritcheys in the district court for 
Cass county. Shortly afterwards a transcript of the 
record and judgment and a petition in error were filed in 
this court, and one of the attorneys of record of Seeley 
executed a written waiver of the issuance and service of a 
summons in error, but this latter was not lodged with 
the clerk until after the death of Seeley, and it was held 
that this court did not acquire jurisdiction of the pro-
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ceedings in error, and they were dismissed on March 4, 

1903, and the order of dismissal was reaffirmed on re

hearing on December 16, 1903. Counsel for the Ritcheys 

was informed of the death of Seeley not until June 1, 

1902.  
It was held by this court in Webster v. City of Hastings, 

56 Neb. 245, that a proceeding in error is a new action 

which may be prosecuted by the personal representative 

of a judgment defendant without revivor. It is a corol

lary of this rule that such a proceeding may be prosecuted 

in like manner against the personal representative of a 

deceased judgment creditor. New Orleans & G. N. R. Co.  

v. Rollins, 36 Miss. 384. A contrary practice would lack 

consistency. That counsel for the Ritcheys did not mis

conceive the law in this respect is evident from his writ

ten correspondence, contained in the record, with one of 

the attorneys of Seeley, in which he sought during the 

summer of 1902 to procure a revivor of the proceeding in 

error in the name of the personal representative by stipu

lation. But he failed of his purpose, and in the mean

time the time for beginning a new proceeding in error in 

this court expired before that begun here was dismissed.  

Letters testamentary upon the will of Seeley were 

issued to his widow on the 10th day of March, 1902, by 

the surrogate's court for Dutchess county, New York, 

where he resided at the time of his death, and where she 

continued to reside. Whether the Ritcheys knew of the 

place of her residence or of such proceedings does not ap

pear, but it does appear that the attempted proceeding in 

error was pending in this court until the expiration of 

nearly two years after the time for beginning a new pro

ceeding to obtain a review had elapsed, when the court 

dismissed it for want of jurisdiction, and afterwards 

affirmed the judgment of dismissal. On the 30th day of 

April, 1904, more than two years after the rendition of 

the first mentioned judgment, this action was begun in 

the court in which it was rendered to obtain a new trial on 

the ground that by unavoidable casualty and misfortune
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the Ritcheys had been prevented from prosecuting their 
petition in error in this court.  

It is first objected that the action is barred, either as 

having beer brought under section 602 of the code after 

the lapse of more than two years from the date of the 

judgment complained of, or else because of there having 

been opportunity to bring it under that section, which, on 

account of the plaintiff having neglected to improve it, 
bars him of a remedy in equity by his own laches. But in 

our opinion sections 602 et seq. of the code have exclusive 

reference to happenings incident to procedure in the dis

trict court, and while that court has jurisdiction of the 

cause in which they occur. Such is the plain and ordinary 

signification of the language employed, and we do not 

think this court would be justified in putting a strained 

construction upon it which might have the effect, not only 

in this but in many cases, of depriving a party of an op

portunity to prosecute a meritorious suit. The object of 

the statute is to enable the district court to "vacate or 

modify its own judgments or orders" because of some in

herent infirmity or injustice in them, not due to the pre

vious fault, but to the prior misfortune, of the party com

plaining. It plainly has no natural applicability to a 

casualty or misfortune happening after their rendition, 
and whose sole effect is to prevent a review on appeal or 

error. In our opinion, therefore, the equitable right is 

not barred by the two-year statute, but by section 16 of 

the code, prescribing a limitation for causes of action 

concerning which no specific provision has been made.  

It is further contended that it is not made sufficiently 

to appear that the plaintiff has a valid defense to the orig

inal action or would be victorious on a new trial, but we 

think that enough is shown to establish good faith and to 

tender a seriously litigable issue. To require much more 

than this would be to put the cart before the horse and, 

in effect, to compel a new trial before granting one, and so 

to render the latter, if granted, a needless formality. Be

sides this the plaintiff has been deprived by the casualty
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of which he complains of his constitutional right of review, 

which, as the records of this court conclusively show, 
would have afforded him in the ordinary way the relief 

which he now seeks. * 
The district court rendered a judgment for the defend

ant; from which the plaintiff appealed. We recommend 

that the judgment be reversed and the cause remanded, 

with instructions to enter a judgment as prayed in the 

petition.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be reversed and the cause remanded, with instrue

tions to enter a judgment as prayed in the petition.  

REVERSED.  

NANCY SMITH V. MILO CURTICE.* 

FILED JANUARY 18, 1905. No. 13,699.  

Ejectment. In ejectment, plaintiff must recover, if at all, on the 

strength of his own title.  

ERROR to the district court for Gosper county: GEORGE 

W. NORRIS, JUDGE. Affirmed.  

Warrington & Stewart and E. A. Cook, for plaintiff in 

error.  

J. 0. Middleton, 0. E. Bozarth, J. L. White, A. M.  

White and Wilson & Brown, contra.  

OLDHAM, C.  

This was a suit in ejectment. Plaintiff in the court be

low, who is also plaintiff in error in this court, alleged, in 

substance, that she was the owner of the north half of the 

* Rehearing allowed. See opinion, p. 169, post.
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northeast quarter of section 32, township 8 north, of range 
21 west, Gosper county, Nebraska, and that the defendant 
was the owner of the southeast quarter of section 29 in the 
same township, range and county; that defendant is in 
possession of a strip of land owned by plaintiff, which is 
described by metes and bounds, and which is a part of 
plaintiff's half section. Defendant answered, admitting 
that he was the owner of the southeast quarter of section 
29, as alleged in plaintiff's petition, and denying each and 
every other allegation of the petition. There was a trial 
to a jury in the court below, verdict for defendapt, judg
ment on the verdict, and plaintiff brings error to this 
court.  

This contest apparently arose over a dispute as to the 
location of the original government corner at the north
east corner of section 32 and was tried by plaintiff on the 
theory that this was the only issue tendered by the plead
ings. But defendant by his general denial put in issue 
both plaintiff's' title and right to the immediate possession 
of the land in dispute; consequently, it devolved on plain
tiff to recover on the strength of her title, and the only evi
dence contained in the bill of exceptions tending to sup
port plaintiff's claim to the north half of the northeast 
quarter of section 32 is a sheriff's deed from F. F. Dunn, 
as sheriff of Gosper county, dated the 11th day of March, 
1898, conveying to plaintiff all the right, title and interest 
of William Shryer and Mary E. Shryer in and to said 
premises, under an order of sale in a mortgage foreclosure 
proceeding. But there is no evidence introduced to estab
lish any title in William Shryer and Mary E. Shryer to 
the land at the time of this judicial sale. Under this state 
of the record, plaintiff has not shown either title or right 
to the immediate possession of the premises in controversy.  
Consequently, the verdict rendered and the judgment en
tered by the trial court are the only ones that could be 
sustained under the evidence, and, this being the case, we 
are relieved from reviewing any of the alleged errors 
called to our attention in the brief of plaintiff in error
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with reference to either the giving or the refusing of in
structions, or the admission or exclusion of evidence.  

We therefore recommend that the judgment of the dis
trict court be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed January 

3, 1906. Judgment of affirmance adhered to: 

1. Instructions: REVIEW. Action of the trial court in giving and re
fusing instructions examined, and held not prejudicial.  

2. Evidence: REVIEW. Action of the trial court in admitting evidence 
examined, and held not prejudicial.  

OLDHAM, C.  

In the brief filed in support of a motion for a rehearing 
in this case, our attention is called to the fact that, while 
it is true, as set forth in the original opinion, that plaintiff 
in this action failed to connect the title of William and 
Mary Shryer with a patent issued from the general gov
ernment, yet the testimony of a witness produced by the 
defendant in the trial of the cause does tend to connect 
plaintiff's chain of title with a patent from the United 
States government. Plaintiff having thus shown herself 
to be the owner and entitled to the immediate possession 
of the north half of the north half of section 32, township 
8, range 21, in Gosper county, Nebraska, we will proceed 
to examine the allegations of error contained in her brief.  

As stated in plaintiff's brief, the sole question at issue is 
the location of the original section corner at the northeast 
corner of section 32, as above described. Plaintiff claims 
no ownership beyond the line separating section 32 from 
section 29 of the same township and range. Defendant
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claims nothing beyond the southeast quarter of section 29.  
The corners east and west of the disputed corner are not 
in dispute. Plaintiff attempted to establish by parol proof 
the existence of the original government monuments at the 
corner for which she contended. Defendant relied on a 
corner fixed by subsequent surveys, and introduced evi
dence tending to discredit the proof of the original mark
ings at the place contended for by the plaintiff. Neither 
of the corners correspond fully with the description of the 
government field notes, so the question involved was pe
culiarly one of fact for the determination of the jury.  

The brief of the plaintiff in error is chiefly devoted to a 
criticism of the action of the trial court in giving and Ye
fusing instructions. The first paragraph of the instrue
tions is criticised for being indefinite and not clearly stat
ing the issues. While the instruction is not a model for 
brevity and precision, yet there is nothing in it in anywise 
prejudicial to the plaintiff, and it closes by directing the 
attention of the jury to the only question at issue in the 
following language: 

"The main question in dispute and the one for you to 
determine is whether the tract of land in dispute, con
taining 12- acres, belongs to the north half of the north
east quarter of section 32 or to the southeast quarter of 
section 29, in said township and range." 

This instruction is followed by another properly placing 
the burden of proof upon the plaintiff to establish the land 
in dispute as a part of section 32, and in the following 
paragraph the court told the jury: 

"If it has been shown to you by a preponderance of the 
evidence that the mounds and pits claimed by the plaintiff 
as a government corner, and known in this case as the 
Smith corner, was the place where the United States sur
veyors originally located the section corner, then you must 
recognize this corner as the true corner between said sec
tions regardless as to whether it might agree or disagree 
with any subsequent surveys. In other words, if the gov
ernment corners can be found, and you find from the evi-
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dence that they were so found and established, they settle 

the question of the boundary line between these lands in 

dispute, no matter what effect it might have on the case, 

or on the land in dispute, and no matter whether this cor

ner agrees with the government field notes or not." 
These instructions, we think, fairly and fully cover every 

contention insisted upon by the plaintiff in the court be

low, and justified the trial court in refusing instructions 

embodying the same principles, which were requested by 
the plaitiff.  

We have examined the allegations of error in the admis

sion of testimony, and find nothing in that regard which 

could have been prejudicial to plaintiff.  
We therefore recommend that the judgment of the dis

trict court be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the former judgment of this court is adhered to.  

AFFIRMED.  

ROBERT L. KIMBRO, APPELLANT, V. MELISSA A. KIMBRO, 
APPELLEE.  

FILED JANUARY 18, 1905. No. 13,704.  

Evidence examined, and held that the alimony awarded by the dis

trict court is clearly excessive.  

APPEAL from the district court for Lancaster county: 

EDWARD P. HOLMES, JUDGE. Judgment modified.  

E. E. Spencer and Tibbets & Anderson, for appellant.  

W. T. Stevens, S. B. liams and H. C. Ward, contra.  

OLDHAM, C.  

This was a suit for divorce between plaintiff and de
fendant, tried to the district court for Lancaster county,
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Nebraska. A decree of divorce and alimony was granted 
on the cross-petition of defendant, Melissa A. Kimbro, on 
the ground of desertion and abandonment for more than 
two years before the filing of the petition. There is no 
complaint of so much of the decree as grants defendant a 
divorce on her cross-petition, but it is urged that the 
amount of alimony awarded is clearly excessive, in view 
of the financial condition of appellant, who was plaintiff 
in the court below.  

It appears from the evidence in the bill of exceptions 
that plaintiff and defendant were married in the state of 
Illinois in the year 1866, and lived together as husband 
and wife from that time until the year 1900, when, on 
account of differences arising between them, the husband 
left defendant, and subsequently removed to Lancaster 
county, Nebraska, where he now resides, and where he 
had been residing for two or three years before the decree 
was entered. It appears from the testimony that there is 
nothing in the conduct of either that imputes moral 
obloquy to either, but that the differences, such as they 
were, all arose from a mere incompatibility of disposi
tion. There are two children surviving of the marriage 
-one, a married daughter of the age of 28 years; the 
other, a son of the age of 17 years, who resides with his 
mother in Sterling, Illinois, At the time of the marriage 
the husband had a very small patrimony, and during the 
time of the marriage the wife received $500 from her 
father's estate. Outside of this all the property owned 
by them stands as the joint product of their industry and 
thrift. The evidence shows that this property consists 
of 80 acres of land in Lee county, Illinois, of the value of 
$60 an acre, the legal title of which is in the wife; also a 
certificate of deposit in the First National Bank at Ster
ling of $1,857.73, and a certificate of deposit in the Ster
ling National Bank of $218, both of these certificates be
ing in the name of the wife, giving her a total of $6,469.73 
in her own right, without any indebtedness outstanding 
against it. The evidence shows that plaintiff has in his
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own name a business block in Sterling, Illinois, of the 
value of $15,000; a residence at Sterling, Illinois, of the 
value of $7,000; and a house and lot in Sterling, Illinois, 
of the value of $700; or a total of real estate of the value 
of $22,700, which stands in his own name. The evidence 
shows that there is household and kitchen furniture 
owned between the parties of the value of $200, and that 
plaintiff is indebted on mortgages, judgment liens and out
standing claims in the sum of $6,000. In this condition of 
the property the trial court awarded the wife, in addition 
to the land and certificates of deposit held by her, the 
household and kitchen furniture of the value of $200; 
alimony in gross in the sum of $5,500. If the decree as 
awarded is permitted to stand, it would leave the wife in 
possession of property practically of the value of $12,500, 
without any indebtedness to meet, except her attorneys' 
fees in this proceeding; and it would leave the husband 
real estate of the estimated value of $22,700, from which 
he would have to pay his outstanding indebtedness. of 
about $6,000, the judgment for alimony of $5,500, and his 
attorneys' fees and costs of this litigation.  

As has been said by this court in numerous cases, there 
is no hard and fast rule for awarding alimony in a divorce 
proceeding. The time the parties have lived together as 
husband and wife, the contributions that have been made 
by either or both to the property accumulated during the 
marriage relation, and the health and condition of the 
parties at the time of the decree are all elements that 
should be considered in making the award. Now in the 

case at bar there is every reason why substantial justice 

should be accorded to each of these parties. The husband 

was 61 years of age and the wife 58 years of age at the 

time of the decree; neither are in robust health, and all the 

property stands for their joint accumulation. While there 

is no doubt but that the wife should have a fair and rea

sonable share of the accumulated property, yet we cannot 

but be impressed with the idea that the things awarded 

her-being unincumbered real estate, interest bearing cer-
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tificates in solvent banks, household and kitchen furniture, 
and a money judgment against the plaintiff of $5,500-are 

clearly more than an equitable division; especially when 

this property remaining as the husband's share is all real 

estate, some of it incumbered with mortgages, and other 

of it with judgment and attachment liens, which, while 

considerably less than its estimated value, might, if pressed 

for immediate collection, sacrifice the whole or nearly all 

of the property allotted to him. For this reason, we think 

the award excessive, and recommend that the judgment 

of the district court be modified by an award of $2,500 as 

alimony in gross instead of $5,500, as adjudged in the 

court below, and that, as so modified, the judgment of the 

district court be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is modified by 

an award of $2,500 as alimony in gross instead of $5,500, 
as adjudged in the court below, and, as so modified, the 

judgment of the district court is affirmed.  

JUDGMENT MODIFIED.  

JAMES P. BALL V. CHARLES EH. BEAUMONT ET AL.  

FILED JANUARY 18, 1905. No. 13,698.  

1. Assumpsit: QUESTION FOR JURY. Where a material alteration has 

been made in a promissory note, whereby such note was avoided, 

and an action Is brought against the makers for money paid to 

defendant's use by one who guaranteed the note, procured money 

from a bank thereby and sent it to one of the makers, the 

question whether or not the money was paid to one of the 

defendants for his sole benefit, or whether it was paid to a 

partnership composed of both defendants, or the transaction 

adopted and ratified by the partnership, is a question for the 

jury.
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2. Review. Where, upon sufficient evidence, the jury has found that 
such money was -paid to and for the sole benefit of one of the 
defendants, its verdict will not be disturbed.  

ERROR to the district court for Perkins county: JOHN 
R. THOMPSON, JUDGE. Affirmed.  

Beeler & Muldoon and Charles McDonald, for plaintiff 
in error.  

B. F. Hastings and T. 0. Munger, contra.  

LETTON, C.  

This case has been before this court three times prior 
to this. See Ball v. Beaumont, 59 Neb. 631, 63 Neb. 215, 
and 66 Neb. 56. The issues have been fully stated in the 
preceding opinions. At the last hearing the law of the 
case was clearly laid down by Mr. Commissioner DAY. It 
was said by him: 

"Plainly, then, the only chance for plaintiff to recover 
is by the establishment of a partnership transaction, so 
that Penn's knowledge and ratification of plaintiff's acts 
would be a ratification by both defendants. The condition 
of affairs seems to be that plaintiff has no direct knowl
edge of the relative positions toward this transaction of 
the two defendants. Penn says it was a partnership 
transaction, and Beaumont that it was a personal one of 
Penn's and an endeavor on the latter's part to raise his 
share of the firm's capital, in which Beaumont signed the 
note as surety. If the note itself is avoided for altera
tions, and does not furnish a basis of recovery, the burden 
of proving a partnership transaction and a valid authori
zation or ratification by the partnership of the payment, 
is on plaintiff." 

The case was reversed, and retried under the law as 
thus laid down. Under the pleadings, in this state of the 
case, the plaintiff would only be entitled to recover 
against Beaumont if he proved that the firm of Penn and
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Beaumont received the money from him for the benefit of 
the firm, or ratified Penn's action. The action is not on 
the note, but for money paid to defendant's use, and the 
lengthy arguments in plaintiff in error's brief relating to 
the rights of the parties under the note are not applicable.  

The evidence adduced on the part of the plaintiff was 

to the effect that the note was sent to him at .his place 
of residence in Iowa by Penn, bearing the signature of 
George W. Penn and Charles H. Reaumont, and having 

certain blanks which he was authorized to fill; that it was 

sent to him on behalf of the partnership; that he filled the 

blanks, changed the place of payment, guaranteed the 
note, procured the money from the bank in Iowa thereby, 
and sent it to Penn, who iinmediately deposited it in the 
Madrid bank for the partnership in the partnership ac

count. This evidence standing alone would uphold the 
plaintiff's claim and justify a verdict in his favor against 
both Penn and Beaumont. However, the defendant Beau

mont introduced evidence to the effect that the note was 
executed by Penn as principal and by himself as surety; 

that the transaction was for Penn's personal benefit and 
not for the firn, and that the purpose of the execution of 
the note was to allow Penn to borrow money with which 

to pay his share of the money which was to be invested in 

the partnership business; that when the money was pro
cured by the plaintiff he sent it in a personal letter to 
Penn, and that Penn paid his debt to the partnership with 
it and received credit on his debt to that extent. The 

case was submitted to the jury under this directly con
flicting evidence, and the jury by its verdict found that the 
version of the transaction given by Beaumont and his wit
nesses was true. The plaintiff urges that even under this 
state of facts the partnership received the benefit of the 
money and hence should be held liable for it. If the money 

in the first place was sent to Penn by the plaintiff for 
Penn's individual benefit, it matters not what disposition 
of the money was made by him, so far as the relation of the 
plaintiff to the person receiving it is concerned. The fact
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that Penn, if the money was his, paid it to the partnership 

would create no greater liability on the part of the part

nership to the plaintiff than any other creditor of Penn's 

would have been subject to if he had paid the money to 

him. Upon the receipt of the money by Penn his liability 

was fixed, and nothing that he might do with the money 

afterwards would extend that liability to other persons.  

The case of Savage v. Savage, 36 Ore. 268, 59 Pac. 461, 

quoted by plaintiff, is not in conflict with this holding. In 

the Oregon case the evidence disclosed that each of the 

signers of the void note applied to the plaintiff for a loan 

of $1,500, and that for such loan they tendered their joint 

and several promissory note for $3,000, and the loan was 

consummated on that basis. Since both parties received 

the money upon their joint promise to pay, the court held 

that the money was paid to the use of both defendants and 

that they were jointly liable for the debt. In that case the 

point in issue in this case was not touched upon or de

termined at all. The cases would be similar if in the in

stant case it was admitted that the money was received 

one-half of it for the benefit of Penn and the other half for 

the benefit of Beaumont, but this is the very matter in 

dispute.  
As to the question whether or not one signing as surety 

a note which is subsequently avoided by a material altera

tion can be held upon the original consideration, this has 

already been decided in this case adversely to the conten

tion of plaintiff. This is the law of the case and will not 

be re-examined.  

Complaint has been made of a number of instructions 

given and refused. We have examined the same and find 

that the issues in the case are clearly stated in the instruc

tions given, and that plaintiff was not prejudiced by the 

refusal to give those requested by him. The case seems to 

have been fairly tried, and though we might perhaps draw 

a different conclusion from the facts proved than the jury 

did, there is ample evidence to support the verdict. We 

recommend the judgment of the district court be affirmed.  

Amas and OLDHAM, CC., concur.  

15
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JOSHUA PALMER V. ALEXANDER MOFARLANE.  

FILED JANUARY 18, 1905. No. 13,702.  

1. Petition examined, and held to state a cause of action.  

2. Parties. Persons severally liable upon the same promissory note 
may all or any of them be included in the same action, at the 
option of the plaintiff. Section 44 of the code.  

ERROR to the district court for Saline county :o LESLIE 

G. HURD, JUDGE. Reversed.  

F. I. Foss and R. D. Brown, for plaintiff in error.  

J. D. Pope, contra.  

LETTON, C.  

This is a proceeding in error from a judgment of the 
district court for Saline county sustaining a demurrer to 
the petition and dismissing the case. The petition is as 
follows: 

1. The plaintiff complains of the defendant, for that on 
the 5th day of April, 1902, said defendant made and de
livered to C. W. Mitchell a promissory note, of which the 
following is a copy: 

"$63. FRIEND, NEB., April 5, 1902.  
"April 5th, 1903, after date, for value received, we or 

either of us promise to pay to the order of C. W. Mitchell 
sixty-three dollars, with interest at the rate of ten per 
cent. per annum from date until paid.  

"Payable at the Merchants and Farmers Bank, Friend, 
Neb. J. F. ADAMs.  

"ALEX MCFARLANE."
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2. On the 5th day of April, 1902, for a valuable con
sideration, the plaintiff bought said note of said C. W.  
Mitchell, and has been the owner thereof ever since, and 
the same was indorsed by him in words as follows: "Pay 
to the order of Joshua Palmer. C. W. Mitchell." 

3. No part thereof has been paid, and there is now due 
thereon from the defendant to the plaintiff the sum of 
$63, with interest at 10 per cent. from April 5, 1902, for 
which, with costs of suit, the plaintiff prays judgment 
against the defendant.  

The action was brought against Alexander McFarlane 

alone. He demurred upon the ground of a defect of par
ties defendant and also generally. The makers are sever

ally liable, and one may be sued without the other under 

section 44 of the code. We find no defect of parties and 

nothing lacking in the petition to constitute a good cause 
of action.  

We recommend that the judgment of the district court 
be reversed and the cause remanded.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is-reversed and 
the cause remanded.  

REVERSED.  

WALTER L. SELBY v. E. W. PUEPPKA ET AL.  

FILED JANUARY 18, 1905. No. 13,157.  

1. Petition: JURISDICTION: DECREE. A demurrable petition may confer 

jurisdiction on a district court, and a decree, valid unless ap

pealed from, may sometimes be rendered upon it.  

2. - : FoRECLOSURE OF TAX LIEN. That a petition for foreclosure 

of a tax lien discloses that no preliminary sale for taxes was had 

will not of itself render the foreclosure proceedings totally void, 

if had coram judice, and with jurisdiction of the parties.
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3. Tax Sales: REDEMPTION. Section 3, article IX, of the state constitu
tion, providing for two years' time within which to redeem from 
tax sales, applies to judicial as well as to administrative sales.  

ERROR to the district court for Rock county: WILLIAM 
H. WESTOVER, JUDGE. Reversd.  

Gaines, Kelby & Storey, for plaintiff in error.  

J. A. Douglas, contra.  

HASTINGS, C.  

In this suit in equity, brought by a grantee of the origi
nal owner to redeem land sold for taxes at a judicial sale, 
a general demurrer was sustained by the court to plain
tiff's petition. He elected not to plead further, and from 
a judgment of dismissal brings error.  

The sale for taxes was made by the sheriff of Rock 
county upon a decree of foreclosure entered at suit of 
Rock county. There had been no administrative sale for 
taxes. The county sought to foreclose a tax lien without 
resorting to a sale. It procured the premises to be sold to 
defendant's grantor, and the sale to be confirmed, and a 
sheriff's deed to be issued upon it. Afterwards this title 
was conveyed to defendant. , The owner at the time of the 
assessment of the taxes afterwards conveyed to the plain
tiff, who brought this action to redeem from the taxes, al
leging that the foreclosure proceedings were all void, for 
the reason that the petition of the county in that action 
showed there had been no prior sale of the premises for 
taxes. It is also urged that the constitution of the state 
allows a redemption within two years from any tax sale.  
It is urged on the other side that the fact that a petition 
is demurrable does not make the decree of a competent 
court subject to collateral attack, where the parties were 
before it and the subject matter one of which the court had 
cognizance. This is thought to be a sufficient answer to 
the claim that the foreclosure proceedings are void.
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To the claim that the two years' time for redemption 
from sales fur taxes has not run, it is replied that the de
cree of confirmation is as conclusive as to the sale as that 
of foreclosure is as to the lien and right to sell under it.  
It is urged that to permit a redemption now is to allow a 
collateral attack upon the decree of confirmation. So far 
as plaintiff's first contention is concerned, it would seem 
that defendant's claim is good. An insufficient complaint 
often confers jurisdiction. 1 Freeman, Judgments (4th 
ed.), sec. 118. As is said in Logan County v. Carnahan, 
66 Neb. 693, there is no lack of power in the district court.  
In a proper case it can grant a foreclosure of a tax lien.  
Whether or not a proper case was presented to it on Rock 
county's allegations was for that court to determine as 
to this land. Plaintiff's grantor was before the court, 
and if aggrieved by its decision he should have appealed.  

As to the second contention of plaintiff-that he has a 
right of redemption-defendant's answer is not so good.  
The terms of the constitution are very sweeping. Art. IX, 
sec. 3. A right of redemption is given from all sales of 
real estate for the nonpayment of taxes for two years 
after the sale. This provision has been held to be self
executing. Lincoln Street R. Co. v. Lincoln, 61 Neb. 109.  
It has also been declared to apply to judicial sales as well 

as to administrative sales. Logan County v. Carnahan, 66 
Neb. 685. We see no reason for suggesting any change 
in the ruling. The confirmation applied only to the reg
ularity of the proceeding. It held the sale valid and 

regular, but in no way adjudicated the right of redemp
tion from it. The latter existed by virtue of a self-execut
ing constitutional provision independent of the court. The 
court's action must be held to have been taken with this 

right in view. Of course, in this view, that confirmation, 
like the other proceedings in this sale, was had provision

ally and subject to the right of redemption-the costs of 

the sale, as well as the costs of forelosure, being added to 

the taxes and interest in making the redemption.  

It is recommended that the decree of the district court
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be reversed and the cause remanded for further proceed
ings in accordance with law.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded for further proceedings in accordance 
with law.  

REVERSED.  

ELIZA R. SWAN, APPELLANT, V. WILLIAM S. CRAIG ET AL., 
APPELLEES.  

FrrL FEBRUARY 9, 1905. No. 13,200.  

1. Promissory Note: EXTENSION OF DEBT. Where, at or about the 
maturity of a negotiable instrument, the time of payment of the 
indebtedness evidenced thereby is extended by a written agree
ment of the parties upon a valid consideration, the agreement 
being independent of and collateral to the original contract, such 
extension does not continue the commercial characteristics of the 
note as live unmatured negotiable paper.  

2. Payment. The maker of a nonnegotiable instrument, who has no 
notice of a transfer thereof, may make payment to the original 
payee. Consterdine v. Moore, 65 Neb. 296.  

2a. - . One S. by purchase became the owner and holder of a 
note secured by a real estate mortgage long before its maturity.  
At or about the time of its maturity, she consented to an ex
tension of the time of payment of the debt evidenced thereby.  
The original payee of the note, a loan company, made a written 
agreement in its own name with the payor, extending the time 
of payment for five years, and at the expiration of such exten
sion again made a second agreement extending the time of 
payment another four years. These extension agreements after 
their execution were assigned by the original payee to the holder 
of the note, who ratified and approved the same and enjoyed the 
fruits arising therefrom. Held, That, by reason of the course 
of dealings between the parties, payment made to the original 
payee by the maker, he having no notice of the transfer of the 
note to S., was a good payment and operated as a discharge and 
cancelation of the indebtedness, even though the note was not
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In the possession of the payee and was not at the time of pay 
ment delivered to the maker.  

2b. Equitable Estoppel. Under the facts as disclosed by the record, 
held, that the principle of equitable estoppel precluded S., the 

note holder, as against the maker from denying the ownership 

and authority of the payee to receive payment and thereby dis

charge the Indebtedness.  

APPEAL from the district court for Burt county: IRVING 

F. BAXTER, JUDGE,:. Affirnmed.  

Montgomery & Hall, for appellant.  

Hopewell & Singhaus, contra.  

HlOLCOMB, C. J.  

This is an action brought for the purpose of foreclosing 

a real estate mortgage executed by the defendants to the 

Omaha Loan & Trust Company. The plaintiff, appellant 

here, claims as the indorsee of the note secured by the 

mortgage before the maturity of the debt, and in the ordi

nary course of business. The petition is in the usual form 

with some added allegations to the effect that prior to the 

maturity of the principal of the indebtedness the plaintiff 

consented to extend the time of payment for a period of 

five years, and that thereupon an extension agreement of 

a "farm mortgage bond" in writing was duly signed, exe

cuted and delivered by the defendants, a copy of which 

is set forth in the petition. That prior to the maturity of 

the debt as thus extended, the plaintiff, at the request of 

the defendants, consented to extend the payment of the 

said principal indebtedness for a further period of four 

years, and, thereupon, the defendants executed and de

livered another extension agreement, a copy of which is 

set forth in the petition. That said extension agreements 

and coupons for interest to accrue during the periods of 

extension were immediately after their execution assigned 

and delivered to the plaintiff by the Omaha Loan & Trust 

Company with whom the agreements were entered into.

VOL. 73] JANUARY TERM1, 1905. 183



184 NEBRASKA REPORTS. [VOL. 73 
Swan v. Craig.  

And that thereafter the plaintiff became, and has ever 
since been, the holder and owner of said extension agree
ments.  

The answer does not admit the assignment of the note 
and mortgage before maturity, as alleged in the petition.  
It admits the execution and delivery of the extension 
agreement and that it was delivered to the Omaha Loan 
& Trust Company; and also the same admission is made 
as to the second extension, and that such extension agree
ments were assigned by the loan company and with the 
full understanding and belief on defendants' part that the 
loan company was the holder and owner of the paper evi
dencing the indebtedness thus agreed to be extended. It 
is denied that the plaintiff is the bona fide owner and 
holder of the note and mortgage. It is alleged that no 
assignment of the bond and mortgage or either extension 
agreement was ever recorded, and also that the defend
ants received no notice in any manner that plaintiff was 
or claimed to be the owner of any of the papers evidencing 
the indebtedness or the security therefor, or the agree
ments extending the time of payment of the indebtedness.  
It is also averred that all payments of interest were made 
by defendants to the loan company, the payee, and that 
on the 8th day of August, 1901, upon notice and request 
of the Omaha Loan & Trust Company, the defendants paid 
to such company the full amount of the principal and of 
the interest then due, and that such payments were made 
in good faith and upon the belief that the Omaha Loan & 
Trust Company was the owner and holder of the paper 
and entitled to receive payment. The reply consisted of a 
general denial.  

It is disclosed by the record that soon after the execu
tion of the note and mortgage, and before the maturity of 
the debt, the plaintiff, by purchase in the due course of 
business, became the owner and holder thereof by assign
ment. In the assignment, the mortgagee, the Omaha Loan 
& Trust Company, guaranteed the collection of the prin
cipal and the prompt payment of the coupons attached
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for interest accruing according to the terms of the prin
cipal document. The place of payment was fixed at the 
Chemical National Bank of New York city. The interest 
coupons were paid by the makers in all instances to the 
Omaha Loan & Trust Company. It also appears that as 
these interest coupons matured, they were presented by 
and paid to the plaintiff at the Chemical National Bank, 
the designated place of payment, she never having any 
communication with the Omaha Loan & Trust Company, 
the payee. The coupons when surrendered at the place 
of payment and when paid to the holder were returned to 
the loan company, who in turn, after stamping most of 
them "Paid" with the loan company's stamp, sent them 
by mail to the makers. This appears to have been the 
course of dealings between all three parties during the 
entire time the loan was in existence and until the final 
payment of the principal by the debtor to the loan com
pany. About the time of the maturity of the principal 
debt according to the terms of the original instruments, 
the defendant executed a written agreement entitled "ex
tension of farm mortgage bond," which in terms provided 
that the Omaha Loan & Trust Company agreed to extend 
the time of payment of the principal debt for five years 
from maturity, and the defendant on his part agreed to 
pay the principal sum with interest according to the terms 
of ten interest notes, payable semiannually, and attached 
to the extension agreement. About five years afterwards, 
and just prior to the maturity of the principal debt as 
extended by the first agreement, the interest coupons in 

the meantime having been paid, another extension agree
ment was entered into between the defendant and the 

Omaha Loan & Trust Company whereby the time of pay
ment of the original indebtedness was again extended for 

a term of four years, coupons for interest being attached 
as before to the extension agreement. These extension 
agreements, it appears, were both soon after their execu
tion assigned to the plaintiff by a proper indorsement 
thereon by the Omaha Loan & Trust Company, one of the

VOL. 73]



Swan v. Craig.  

parties to the agreement. The plaintiff accepted such 
assignment, thereby acquiescing in and consenting to the 
extension of the time of payment of the original indebted
ness according to the terms and conditions of such agree
ments. The plaintiff testifies that she consented to the 

extensions as thus made, but fails to state with whom 
she dealt in transacting the business. Having testified 
that she had no communication with the loan company, it 

is fairly inferable from all the evidence that these agree
ments were received and accepted by her through the 
Chemical National Bank, the place of payment of the 
principal indebtedness and of - the interest accruing 
thereon. At about the time of the maturity of the debt 
under the second extension agreement, the defendant paid 
the interest then accrued, together with the principal 
sum due to the loan company, and this amount was never 
received by the plaintiff, the loan company shortly there
after passing into the hands of a receiver. The district 
court, after trial on the evidence adduced, an epitome of 

which has been given, found the issues generally in favor 
of the defendant, and adjudged that the note and mort

gage should be canceled. The plaintiff appeals.  
1. The vital question in the case is, whether the pay

ment to the loan company, under the facts and circum

stances as narrated, operates as a discharge and satisfac

tion of the debt, and whether the plaintiff is estopped by 
her conduct and actions in relation to the transaction, 
from denying the apparent ownership and authority of the 

loan company to receive payment and cancel the indebted
ness. The defendant, as he testifies, and regarding which 
there is no controversy, declares that in all matters con

nected with the loan,, the extensions of the time of pay

ment, and the payment of interest coupons and the prin

cipal, he dealt with the loan company under the belief 

that it was the owner and holder of the paper, and the 

one to whom payment might rightfully be made. This be

lief on his part arose not only out of the original transac
tion, but also by reason of their subsequent dealings of the
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kind and character heretofore referred to. Aside from the 
fact that the loan company was negotiating real estate 
loans and dealing in secured negotiable paper such as it 
might ordinarily be expected to negotiate and dispose of 
to third parties, there is nothing in the whole transaction 
which would advise the defendant that the paper in ques
tion had been actually indorsed and was held by some 
third party. Nor was there anything connected with the 
coupons for interest as they were paid and surrendered, 
nor the extension agreements entered into, nor the cor
respondence between the loan company and the defend
ants which would serve to apprise the latter that the in
strument evidencing the original indebtedness and the 
security thereof had been assigned or indorsed to others, 
or that their possession and ownership had passed out of 
the hands of the payee. It is not to be doubted from the 
evidence that, as a matter of fact, the plaintiff purchased 
the original note and mortgage before maturity, paying 
full value therefor. We are satisfied that the note or bond 
was negotiable in form, and by such purchase the plaintiff 
became clothed with all the rights of a good faith pur
chaser of negotiable paper before maturity and entitled 
to protection as such. It seems reasonably clear that, 
had no extension been made, payment to the loan com
pany, it not having possession of the note, and the plain
tiff having done nothing to warrant the belief that she 
had constituted the company her agent, with authority to 
collect the same, would have been unavailing as a defense.  
It becomes material, therefore, to inquire as to what effect 
the execution of the extension agreements in the manner 
they were executed and the participation of the plaintiff 
in and in connection therewith, and the dealings of the 
parties with respect thereto has on the rights of the plain
tiff and the defendants. It is contended by plaintiff's 
counsel that such extensions revive and continue the ne
gotiability and commercial character of the note or bond, 
and that during all of the time covered by the several 
transactions and till the maturity of the debt according to
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the second extension agreement, she continued to be the 

holder of negotiable commercial paper before maturity, 

and that defendant dealt at his peril with any one other 

than the actual owner and holder regarding such unma

tured paper. We are unable to accept this contention as 

being sound. The contract of extension is a simple exec

utory agreement. It is devoid of the characteristics of a 

negotiable instrument. The loan company, as the osten

sible owner of the note and mortgage, agreed to extend the 

time of payment of the debt for a period of five years, in 

consideration of which the mortgagors agreed to pay the 

principal sum when due as thus extended, and interest 

thereon annually during the time of the extension at a 

given rate per cent. This contract was a subsequent, 
separate, and distinct agreement from the one originally 

entered into which was evidenced by the note and mort

gage now in controversy. The new agreement was inde

pendent of and collateral to the old one. The note and 

mortgage after execution were the subject of contract like 

any other property or chose in action. An agreement to 

extend the time of payment, like any other agreement 

affecting the indebtedness or one which might work a re

scission of the contract, could, upon a valid consideration, 
be entered into. The original contract could by a valid 

subsequent agreement be altered or altogether destroyed.  

1 Daniel, Negotiable Instruments (5th ed.), sec. 157.  

The rule as to construing contemporaneous agreements 

does not apply in a case of this kind. Nor would the rule 

as to memoranda on negotiable paper which requires its 

purport to be collected from its "eight corners" govern.  

The rule extends no further than that memoranda ap

pearing on the back of negotiable paper affecting its oper

ation must be construed the same as if written on its face.  

It is true, an indorsement before the day of payment on 

negotiable paper postponing its maturity has been held to 

continue the negotiable character of the instrument until 

the postponed date of maturity. Sagory v. Metropolitan 

Bank, 42 La. Ann. 627, 7 So. 633.
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But this is upon the express holding that the indorse
ment must be considered as incorporated in and made a 
part of the paper as though the postponed date of matur
ity had been originally written in the note. But this 
cannot be said of the subsequent independent agreement 
in the case at bar. On the other hand it is held, where the 
time of payment of a negotiable note is extended by an 
agreement indorsed upon the back, one who takes it after 
its original maturity will be subject to all equities be
tween the parties. Marcal v. Mlelliet, 18 La. Ann. 223; 
Dryer v. Mercantile Bank, 4 Mo. App. 599. The contract 
for the extension for the time of payment of the original 
indebtedness in the case at bar neither adds to nor takes 
away from the negotiable characteristics of the note as 
originally executed. Such a contract might rest in parol, 
and if such were the case, it would hardly be contended, 
we apprehend, that the negotiability of the note evidenc
ing the original indebtedness would be kept alive during 
the period covered by the agreement of extension. The 
same rule as to the effect of the contract upon the negotia
bility of the instrument would apply either to a written or 
an oral agreement to extend the time of payment of the 
indebtedness. When the note in controversy had ma
tured according to its terms, it was not thereafter subject 
to transfer by assignment or indorsement as live negoti
able paper whose holder would be protected against de
fenses and equities that might be urged by the payors if 
it were in the hands of the payee or of those purchasing 
with notice. It became after its maturity as any other 
dishonored negotiable instrument and was thereafter a 
mere chose in action subject to the laws applicable gen
erally to contract rights and obligations stripped of the 
protection thrown round live commercial paper.  

2. Assuming, then, as we do, that the note in contro
versy lost its characteristics as unmatured negotiable 
paper after the time it became due as originally executed, 
what is the legal status of the parties and how are the 
rights of the plaintiff to be determined in view of her ac-
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tion and conduct in the premises? Each extension agree
ment was made between the makers and the loan company 
as payee and as the ostensible owner of the indebtedness.  
This was done with the consent and authority of the plain
tiff, the then legal holder of the paper, that is, she by her 
acceptance and acquiescence in what had been done rati
fied the acts of the loan company, and thus expressly per
mitted them to deal with the paper as though it were their 
own. Had no extension been made, payment by the debtor 
to the loan company, it not having possession of the paper, 
and the plaintiff having done nothing to give it ostensible 
authority as agent or owner, would have been unavailing 
as a defense. It may be that, if but one extension agree
ment had been entered into, and it having been executed 
sometime before the maturity of the note, the defendants 
would, notwithstanding the agreement, be charged with 
notice that the loan company might have negotiated the 
paper before its maturity and for that reason payment 
could not be made to the company except at the maker's 
peril, unless it was shown that the company had pos
session of the note or authority to receive payment from 
the actual holder. No such contention, however, can be 
made as to the second extension, as the note at that time 
was confessedly near five years past due. The mortgage 
at that time stood as security for a nonnegotiable instru
ment, and the mortgagor was justified in assuming that 
it was yet owned by the mortgagee, and in the absence 
of notice that the paper had been assigned, could with 
safety pay the mortgagee. Consterdine v. Moore, 65 Neb.  
296. At the time of the second extension of time of 
payment, and at all times thereafter, the principal note 
had long since matured. Any one to whom it was offered 
would discover from an inspection that it had been dis
honored. Evidence of an extraneous character, to wit, the 
extension agreement, would have to be resorted to in 
order to show that a date beyond that fixed by the terms 
of the note had been subsequently agreed upon for its 
payment. In other words, it was' a new, separate, and
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distinct agreement, by which it could be shown that the 
parties had upon a good consideration agreed that the 
date of payment should be postponed. The loan company, 
it is true, had no original authority to extend the loan; 
but when the extension agreements were made in its name 
and assigned to the plaintiff, she ratified and approved 
its action in that regard, and in this way not only made 
the loan company her agent for that purpose, but in truth, 
by this course of dealing, permitted the company to hold 
itself out and to deal with the paper as though it was the 
legal owner and holder thereof. The contracts, and each 
-of them, on their face purport to have been made between 
the maker and the payee as debtor and creditor respect
ively. The plaintiff's approval of these extension agree
ments and her acceptance of the fruits derived therefrom 
was a ratification of the company's acts in that regard and 
a ratification of the representations made by the company 
to the defendants which, impliedly at least, were to the 
effect that it was still the owner of the note and mortgage 
with power and authority to enter into the contract and 
extend the time of payment as therein agreed upon. By 
the plaintiff's acceptance of the fruits of these transac
tions, her failure to notify Craig of the true state of 
affairs and disabuse his mind of the belief that he was 
dealing with the owner, or to disclose to him the fact that 
she had purchased the same knowing, as she must have 
known from these extension agreements coming into her 
possession, that defendant was dealing with the company 
as the owner, she is now, it would seem, on well-defined 
equitable principles, estopped from questioning the legal
ity of the payment made by the debtor to the ostensible 
owner of paper. The plaintiff as well as the defendant is 
charged with knowledge of the law. She is charged with 
knowledge that the time of payment which was extended 
under the agreements entered into between the loan com
pany and the defendants does not extend the commercial 
character or negotiability of the note evidencing the in
debtedness forming the basis of such agreements. She
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must have known, therefore, that by allowing the loan 
company to make these extensions in its own name, and to 
deal with the paper as its own, this would lead the defend
ant to believe that the loan company still owned the pa
per, and, its negotiability having long since ceased, that 
he might safely pay the loan to the company in the ab
sence of notice that it was not the real owner. She ought 
not now to be permitted to complain of the payment of 
this paper to the original payee, she herself by her action 
and conduct having led the maker to believe that the loan 
company was still owner. The case as presented seems 
to be one where one of two innocent persons must suffer 
by reason of the wrongful act of a third. It is a familiar 
principle that the loss in such a case must rest upon the 
one who placed it in the power of the third person to 
commit the wrong. Applying the principle to the case at 
bar, it seems reasonably clear that the defendant ought 
not again to be required to pay the obligation which he 
has once discharged by paying, in the honest belief which 
was induced by plaintiff's conduct, and upon reasonable 
grounds for the entertaining of such belief to one who 
was entitled to receive the payment and cancel the obliga
tion. For cases analogous in principle to the one under 
consideration illustrating and applying the doctrine of 
equitable estoppel, see Fowle v. Outealt, 64 Kan. 352, 67 
Pac. 889; Fields v. Carney, 63 Tenn. 137; Morga v. Neal, 
7 Idaho, 629, 65 Pac. 66; Marshall v. Ender, 125 Ill. 370, 17 
N. E. 464. The conclusion we reach is that the payment 
made to Omaha Loan & Trust Company by the defendant 

was effective as a discharge and cancelation of the mort
gage indebtedness and that the decree of the district court 
should be affirmed, which is accordingly ordered.

AFFIRMED.
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JOSEPH TWILLIAMS ET AL., APPELLANTS, V. JOSEPH H. MILES 

ET AL., APPELLEES.* 

FILED FEBRUARY 9, 1905. No. 13,599.  

1. Law of Case. The decicion of a law question by this court upon 
the first appeal of a cause will ordinarily be adhered to upon 
a second appeal as the law of the case. No exception to this 
rule will be made when the question so determined is one of 
practice, and the parties have been guided by such decision in 
the second trial of the case.  

2. New Trial. When a proceeding is begun in the county court, and 
appealed to the district court and there tried, an application for 
a new trial on the ground of newly discovered evidence can be 
made only in the district court.  

3. Appeal. Under the statute allowing appeals "in actions in equity," 
any order or proceeding in such action that may be brought 
to this court for review may be brought by appeal.  

4. New Trial. In an action in equity to vacate a judgment at law, 
the district court may grant a new trial for the same reasons 
and upon the same condition that it may in other equity causes.  

5. -: LutITATION. In an action tried in the district court upon 
appeal from the county court, the time In which an application 
for a new trial may be filed runs from the date of the judgment 
of the district court. This is so though the action or proceeding 
is one of which the county court has exclusive original juris
diction.  

6. - : DILIGENCE. To obtain a new trial on the ground of newly 
discovered evidence, it must be made to appear that the party 
applying has used due diligence to obtain the evidence and 
present the same at the trial. The pleadings and evidence 
in this case show such diligence.  

7. - : SHOWING. In such application for a new trial, it must 
appear that the new evidence is of so controlling a nature as 
to probably change the result of the former trial. If the party 
applying for the new trial failed upon the former trial for want 
of sufficient proof of an essential fact which the new evidence 
strongly tends to prove, it sufficiently appears that such evidence 
would probably change the result.  

8. Lost Will: PAROL EVnDENCE. When a subsequent will is lost or 
cannot be produced, it is competent to prove by parol that it 
contained a clause revoking the former will.  

* Rehearing denied. See opinions, pp. 205, 206, post.  
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9. )estroyed Will: EviIxIC. PI:SCYPTION. If a prior will is pro
posed for probate by a tenPfliary thereof, whose testimony is 
that he found the will among the effects of the deceased, but 
did not find a later one (\.-hich the evidence shows it would 
plainly be to his intercst to dcstroy), it will not be presumed that 

the testator himself destroYed the later will, and that in so 
doing it was his purpose and intention to revive the former one.  

The existence of a fact cannot be presumed from another fact 
which itself rests wholly on presumption.  

API'EAL from the district court for Richardson county 
JOHN R. THourSON, JUDGE. Rcirscd twith directions.  

John. L. Webster, Hmith P. Galt, Rearis & Reavis, . J.  

ReinjolWsky and J. 1. Atrood, for appellants.  

J. H. Broady, for appellant Samuel A. Miles.  

('larence Gillespie. E. Falloon, F. Martin, J. W. De
ire(sc and T. J. Mahoney, contra.  

SEDGWICK, J.  

After the death of Steven B. Miles, an instrument pur

porting to be his last will and testament was duly pre

sented to the county court of Richardson county, and, 
upon consideration of that court, was duly allowed as his 

last will. After the time for taking an appeal from this 

order of the probate court had elapsed, these appellants 

and others filed a petition in the county court to set aside 

the probate of the will, and asking for leave to present 
for probate an alleged later will of the decedent and for 

general equitable relief. Issue was joined upon this pe

tition and upon trial in the county court the action was 

dismissed. An appeal was taken to the district court, and, 
upon trial, judgment was there also rendered in favor of 

the defendants, the appellees here, and from that judg
ment an appeal was taken to this court. A motion was 
made in this court to dismiss the appeal on the ground 
that the action was not appealable and that this court had 
no jurisdiction of the action by appeal. This motion was
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overruled. Williams v. Miles, 63 Neb. 859. Afterwards, 
upon final hearing in this court upon the merits of the 
controversy, the judgment of the district court was 
affirmed (Williams v. Miles, 68 Neb. 463), and a motion 
for rehearing therein was overruled. Williams v. Miles, 
68 Neb. 479. Before the action was disposed of in this 
court the appellants began this proceeding in the district 
court for Richardson county. It is a petition for a new 
trial on the ground of newly discovered evidence. Upon 
the trial of this action in the district court a judgment was 
rendered in favor of the appellees, and the appellants have 
again appealed to this court. A motion of the appellees 
to dismiss this appeal was overruled. No opinion was 
filed at the time and it seenis proper to briefly state the 
reasons for that ruling: 

1. An able and exhaustive argument is made in the 
briefs that the original action brought in the county court 
to vacate the order admitting the will to probate is not an 
action in equity. It is urged that the county court is not 
given any general equity jurisdiction and that while it 
may exercise equitable powers incidentally, actions in 
equity within the meaning of the statute providing for 
appeals in equity cannot be brought in that court. It is 
also urged that the proceeding in the county court to va
cate the probate of the will was brought under subdivision 
4 of section 602 of the code, proceedings under that sec 
tion being expressly made available in the county court 
in probate matters by section 610. The writer does not 
desire to express an opinion upon the merits of this con
tention when viewed in the light of an original question.  
The answer of appellants to this argument is that when 
the decision upon this application for a new trial was 
against them in the district court, and they were com
pelled to determine whether their remedy was by appeal 
to this court or by petition in error, they had before them 
the opinion of this court upon the former appeal, 63 Neb.  
859, and by that opinion it was decided that this is an 
action in equity and appealable to this court. They acted
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upon that decision and again brought the case here by 
appeal.  

We think this is a complete answer to the argument of 
appellees on this point. If a decision of this court should 
ever become the law of the case, it should be upon a ques
tion of practice, when the parties to the litigation have 
acted upon that decision and guided their practice by it.  
It is established then as the law of this case that the pro
ceeding in the county court to vacate the probate of the 
will was an action in equity within the meaning of the 
statute allowing appeals to this court.  

2. The next ground for the motion was that the pro
ceeding was begun in the wrong court. The county court 
is by the constitution given original jurisdiction in all 
probate matters, and by statute it has exclusive original 
jurisdiction of the probate of wills. The statute, however, 
provides: "In all matters of probate jurisdiction, ap
peals shall be allowed from any final order, judgment, or 
decree of the county court to the district court." Comp.  
St., ch. 20, sec. 42; Ann. St. 4823. Section 47 provides 
that when an appeal has been perfected in the district 
court "that court shall be possessed of the action, and 
shall proceed to hear, try, and determine the same, in like 
manner as upon appeals, brought upon the judgment of 
the same court in civil actions." This removes the issues 
to the district court for final determination. The dis
trict court must "hear, try, and determine the same." The 
evidence is taken and the cause tried without regard to 
the evidence in the lower court. The result, not the case 
itself, is certified back to the county court. After the dis
trict court becomes so possessed of the case, the county 
court will never have any further jurisdiction over the 
issues so removed. If there is another trial of the case 
it must be in the district court. There can be no doubt 
that the district court is the place to make application for 
such trial. It was determined by this court upon the first 
appeal that the action to set aside the probate of the will 
was a new action, equitable in its uature, and was prop-
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erly begun in the county court and afterwards appeale l 
to the district court. There having been a trial thereof 
in the district court, that court and no other might grant 

a new trial. This proceeding for a new trial then was 
rightly brought in the district court.  

3. The third ground for the motion is stated in the brief 
as follows: "No appeal lies from the district court to this 
court for refusing an application made in the former court 
for a new trial to set aside a probated will on the ground 
of newly discovered evidence. The right to maintain this 
action, if at all, is given by section 318 of the code." 

Risse v. Gasch, 43 Neb. 287, is relied upon. That was 

an ordinary contest of the probate of a will, appealed from 

the county court to the district court, and proceedings in 

error were prosecuted in this court to reverse the judg
ment of the district court. It was determined upon the 

former appeal, and has become the law of this case, as 

before pointed out, that this action, begun in the county 

court to set aside the probate of the will, was an action in 

equity and was properly tried as such in the district court 

upon appeal; so that the application for a new trial was 

an application in an action in equity. It is contended in 

the brief that an order denying an application for a new 

trial in an action in equity under section 602 of the code is 

not appealable but can. only be reviewed in this court upon 

proceedings in error. Browne v. Croft, 3 Neb. (Unof.) 

133, is cited for this doctrine, but upon rehearing of that 

case the doctrine was repudiated. 3 Neb. (Unof.) 134.  

It is there held that the appeal was properly dismissed 

because the order appealed from was not a final order; 

but Iler v. Darnell, 5 Neb. 192, and Morsc & Co. v. Engle, 
26 Neb. 247, are cited and approved, and in those cases it 

is made plainly to appear that the proper construction of 

the statute is that such orders are appealable. Under our 

statute appeals are allowed "in actions in equity" and in 

such action any order or proceeding that may be brought 

to this court for review may be brought by appeal.  

4. It is urged that "there is no statutory authority for
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granting another trial on a second petition to impeach a 
judgment." By this it must be meant that when an action 
in equity is brought for the purpose of setting aside a 
default judgment obtained by fraud and this action in 
equity has been tried, there can be no new trial of this 
equitable action on the ground of newly discovered evi
dence. To this proposition we cannot agree. If, as was 
held upon the former appeal, this action begun in the 

county court to set aside the probate of the will was an 
action in equity, after it had been tried in the county 
court and appealed to the district court, and there tried, 
there can be no reason for refusing the district court juris

diction to entertain an application for a new trial that 
would not apply to any other trial and judgment in the 
district court.  

5. It is contended that, "as more than one year had 
elapsed since the county court first probated the Rulo will, 
an application for a new trial could not be made in the 

district court because the county court has exclusive and 

original jurisdiction in all probate matters." This is but 

a repetition of the former grounds which have already 

been discussed. This application for a new trial was made 

within the statutory time after the judgment of the dis

trict court was rendered in the action which had been ap

pealed to that court, and in which a new trial was sought 
in the district court.  

.For the foregoing reasons the motion to dismiss the 

appeal was overruled.  
Second. We are required by this appeal to review the 

whole proceedings, and determine whether these appel

lants were entitled to a new trial in the district court.  

The evidence upon the former trial in the district court 

as preserved in the bill of exceptions was received in 

evidence upon the hearing in that court of this applica

tion for a new trial. Several witnesses were examined and 

their evidence is also preserved in the bill of exceptions.  

The evidence is embraced in seven large volumes of type

written matter. The new evidence is, of course, to be con-
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sidered with the issues, evidence and decree upon the 
former trial. Many of the questions disposed of upon the 
former appeal have been reargued at great length. Upon 
a reexamination of the former evidence we are satisfied 
with the conclusions of fact reached, and are content to 
regard the principles there announced as the law of the 
case. No further analysis of that evidence is demanded.  

1. It is contended that the petition and evidence do not 
show due diligence on the part of the appellants to dis
cover and avail themselves of the additional evidence 
which they now produce. It will be remembered that the 
will which has been admitted to probate by the decree 
already entered in this case was executed in 1888, and is 
known as the Rulo will. Upon the first hearing in the dis
trict court these appellants attempted to show that Mr.  
Miles had executed a will in 1897, which is called the St.  
Louis will, and was alleged to have been executed at the 
St. James Hotel in St. Louis. There was evidence upon 
that trial, as is stated in the opinion upon the former ap
peal (68 Neb. 463, 475), tending to show the execution of 
this St. Louis will, and it is said in that opinion: 

"Without going over the details, we may say that the 
evidence produces a strong conviction that a will of some 
sort was made at St. Louis. There is not only the testi
mony of the two subscribing witnesses, but a very con
siderable mass of circumstantial evidence. Moreover, the 
declarations of the testator are well authenticated and 
circuistantial." 

In the application for a new trial it was alleged that the 
plaintiffs had learned that one Paul T. Gadsen, at that 
time a lawyer practicing in St. Louis, had prepared the St.  
Louis will for Mr. Miles, and upon the hearing the evi
dence consisted mainly of the testimony of the said Gad
sen and the testimony of other witnesses which was intro
duced for the purpose of corroborating him. It is insisted 
that it does not appear that the plaintiffs used due dili
gence in discovering the whereabouts of the witness Gad
sen and in endeavoring to procure his testimony upon the
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trial of the case. The witnesses who testified to the execu
tion of the will were not able to give the name of the 
lawyer who prepared it. They testified that they were 
called to the room where Mr. Miles was with this lawyer, 
who was a stranger to them, and that they made no in
quiry as to his name. The appellants caused notices to 
be published in the St. Louis papers and sent notices ask
ing for information to the members of the St. Louis bar 
generally and obtained no response. Soon after the first 
trial in the district court Thomas L. Cannon, a citizen 
of St. Louis, having seen some of the articles in the press 
in regard to the trial informed Judge Galt, who was an 
acquaintance of his and who was also one of the attorneys 
for appellants, that in the year 1897 Paul T. Gadsen was 
practicing law in the city of St. Louis, and occupied a 
room in Mr. Cannon's house, and that during that year 
Gadsen had talked to him about writing a will for an old 
gentlemen from Nebraska, and also informed Judge Galt 
that Gadsen had afterwards left the city of St. Louis and 
had gone to Mexico, and referred Judge Galt to a former 
partner of Mr. Gadsen's for his address. Judge Galt ap
pears to have promptly ascertained that Gadsen had gone 
to the city of Mexico, and obtained what purported to be 
his address in that city, and addressed a letter to him to 
obtain further information, but it appears that Gadsen had 
left the city of Mexico and did not answer Judge Galt's 
letter; and afterwards upon further inquiries, Judge Galt 
received what then seemed to be reliable information that 
Gadsen had been very sick, and that it was reported among 
his acquaintances in St. Louis that he was dead. Judge 
Galt testifies that he made, as far as he could, inquiries 
that would lead to finding Mr. Gadsen, and was led to and 
did believe that he was dead, and so made no further in
quiries. A short time afterwards it was learned that 
Gadsen was living, and steps were immediately taken to 
ascertain his whereabouts, and he was soon thereafter pro
cured to make an affidavit stating his knowledge in regard 
to the execution of the will, in which he testified that he
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drew the will for Mr. Miles, and Iliat he was present at its 
execution, and gives a synopsis of the contents of the will.  
There is other evidence bearing upon this question of the 
diligence of the appellants in procuring this evidence, and 
without going into further detail it is sufficient to say 
that it impresses us as amply sufficient upon that point.  

2. In considering whether the evidence is sufficient to 
require the granting of a new trial, it must be borne in 
mind that the rule is established in this state that the 
"ilegitimate effect of the new evidence" must be such as to 
require a differcnt (ecision from that which it is sought to 
set aside. The inquiry is not whether, taking the newly 
discovered evidence in connection with that produced on 
the trial, a different decision might be rendered, but 
whether the whole evidence, taken together, would require 
a different decision. Omaha, X. 6 B. H. R. (o. v. O'Don
nell, 24 Neb. 753. It must be "of so controlling a nature 
as to probably change the verdict." Lillic v. State, 72 
Neb. 228. It has alreadl been pointd out that it was con
sidered uiyon the first appeal that the evidence then before 
us produced "a strong conviction that a will of some sort 
was made at St. Louis." Upon the hearing of this applica
tion for a new trial the district court found that "there 
was a will made by Stephen B. Miles, deceased, in 1897, at 
St. Louis." The witness Paul T. Gadsen positively testi
fies to this fact. le also states (ite definitely the con
tents of the will. The character of this witness and the 
reliance to be placed upon his testimony will be again re
ferred to. It is sufficient now to say that we consider the 
whole evidence amply supports this finding of the trial 
court.  

3. It was considered upon the former appeal that the 

evidence then presented was not sufficient to show that 

the St. Louis will contained a revocatory clause. The 

witness Gadsen upon this last hearing testified positively 
that such a clause was inserted in the will. He says that 
Mr. Miles asked him if it was necessary to have such a 

clause in order to revoke the former will, and that he him-
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self was of the opinion that such clause was not necessary, 
and so informed Mr. Miles, but afterwards he (Gadsen) 
mentioned the matter to Judge Wind, whose office was 
with Mr. Gadsen, and Judge Wind advised him that such 
clause should be inserted in the will if it was desired to 
revoke the former will, and that after considering and 
studying the matter, Mr. Miles insisting that the clause 
should be inserted, he inserted the clause. He says that 
it was in substance, "I declare this will to be in revocation 
of all previous wills and testaments I have made." It was 
determined upon the former appeal that when a later will 
is lost or cannot be produced, it is coinptent to show by 
parol evidence that it contained a revocatory clause. It is 
insisted that the only evidence in this record upon this 
point is the evidence of the witness Paul T. Gadsen, and 
that his evidence is shown by the record to be so unreliable 
that it is not sufficient for the purpose of establishing this 
fact. Mr. Gadsen appears to come from a distinguished 
family of that name in South Carolina. He is the son of 
a clergyman. He was a graduate of a southern university 
and took a course of legal studies from which he graduated 
in 1893, and having pursued his studies for another year, 
he entered upon the practice of his profession in the city 
of St. Louis in the early part of the year 1895. He seems 
to have been in some way associated with Judge Wind, 
who was a lawyer with an established practice, but Mr.  
Gadsen does not appear to have been a man of fixed busi
ness habits, nor to have acquired a very extensive law 
practice. He left St. Louis in 1898. At this time he ap
pears to have been assignee of an assigned estate, and he 
so managed the business that he was superseded by an
other assignee who subsequently recovered a judgment 
against Mr. Gadsen and his sureties as assignee. While in 
St. Louis he was employed by the city, and one witness 
testifies that lie was worthless in the office, and was lazy 
and unreliable; that what he did "could not be relied upon, 
and had to be done over." On the other hand his personal 
honor and honesty are established by many witnesses
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whose evidence cannot be doubted. The preparation of 

the will in question appears to have been the first impor
tant business of that character that was ever intrusted to 
his care. His conduct in regard to it may not have been 
characterized with the dignity and care which business of 
that character usually inspires in the practiced lawyer.  
His detailed statements of the contents of the will are not 
of sufficient character and consistency to justify a probate 
court in relying upon them to establish for probate the 
contents of a lost will. But we find nothing in the record 
to indicate that his evidence is corrupted with perjury, or 
that he, as a witness, was inspired with a desire to deceive 
the court. It is said that it is incredible that a man with 
the habits and business experience of Mr. Miles would go 
to an unknown young lawyer, an utter stranger to him, 

for the transaction of such important business, but busi

ness men do not always appreciate the importance of high 

professional skill and experience in the preparation of 

wills. The conduct of Mr. Miles in this instance was not 

more singular than in other instances disclosed in the evi

dence. If the evidence of the proponent of the Rulo will 

is to be believed, this testator, ten years after the execution 
of that will which disposed of more than a million dollars 
worth of property, was keeping it with worthless papers 

and soiled clothing in an old "satchel" which he was ac

customed to carry with him. The testimony of Judge 

Wind corroborates Mr. Gadsen's testimony upon his state

ment that the will contained a revocatory clause. The evi

dence of this witness has every mark of reliability. He 

says that about the noon hour when he was alone in the 

office "the telephone rang, and I answered it. Some one 

asked for Mr. Gadsen; I answered that he was not in, and 

then asked if they desired to leave any word for him. I 

was then requested to leave word for Mr. Gadsen to come 

to the St. James Hotel as soon as he came back." Soon 

afterwards a gentleman called at the office. Judge Wind 

says: "The gentleman handed me a card or gave me the 

name of Miles and said please tell Gadsen to come to the
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St. James Hotel as soon as he comes in." He says that 
about this time, and in connection with this transaction, 
Gadsen questioned him in regard to the necessity of a 
revocatory clause in a will and that he told Gadsen "by all 
means to put in a revocatory clause in every will, particu
larly if you have any knowledge of a will having been 
written before that time." And that his understanding 
from Gadsen at the time was that the revocatory clause 
was inserted in the will. The evidence of this witness and 
other corroborative evidence in the record tending to show 
that the will prepared by Mr. Gadsen contained the revoca
tory clause, is wholly uncontradicted. We think that it 
is shown by a strong preponderance of the whole evidence 
that the St. Louis will in express language revoked the 
former will.  

4. The trial judge in his findings said: "But if we con
sider the St. Louis will revoked the Rulo will by implica
tion or otherwise, then the question of the revivor of the 
1888 will comes up for our consideration." On this point 
the decision of the trial court was made to turn. This 
appears to be a question of law and we think it has been 
incorrectly determined by the trial court. It will be re
membered that the will which Joseph H. Miles presented 
to the county court for probate made him the principal 
beneficiary. He testifies that after having searched ex
haustively he finally found the Rulo will in his father's 
satchel in the room at the hotel where he died, and that he 
found no other will there. It is insisted that this raises 
the presumption that the deceased destroyed the St. Louis 
will, and that from this presumption another presumption 
arises that in doing so he intended to revive the Rulo will.  
There is some conflict in the authorities in regard to the 
effect of the destruction of a later will. It has in some 
cases been held that upon proof that the testator destroyed 
the later will which contained a revocatory clause, the 
presumption will arise that he intended thereby to revive 
the former will. It is doubtful whether in these cases it is 
intended to declare the rule that by the mere fact of the
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destruction of the later will 1 the te,.tator, awl wit hou 
other evidence to be derived from surrounding circum
stances and his proved declarations, the former will is 
revived. We have no hesitancy in saying that no such 
principle can be invoked in a ease like this where the one 
principally benefited by the forimer will brings that will 
forward, claiming that he has found it under such extra
ordinary circumstances, and denying that he has found 
with it the later will which it would be so imuch in his in
terest to suppress. If the presumption could arise from 
such circumstances that the testator had destroyed the 
later will, it would not follow that from that presumption 
we must raise the further presumption that in so destrov
ing it he intended to revive the former will. We think the 
true principle of law is announced upon the decision of 
the former appeal, and that the present is a very strong 
case for its application. This evidence showing that the 
Rulo will was revoked by the subsequent will, there being 
no evidence from which it can be found that the former 
will was revived, would require the rejection of the Rulo 
will.  

The decree of the district court refusing a new trial is 
therefore reversed and the cause remanded, with instruc
tions to grant a new trial as prayed.  

REVERSED.  

The following opinion on motion for rehearing was 
tiled October 19, 1905. Rehearing denied: 

PER CURIAM.  

In this case the appellees have filed a motion for rehear
ing, principally upon the ground that the newly discovered 
(vidence offered is not sufficient to justify this court in 
reversing the ruling of the lower court by which a new 

trial in that court was refused. This motion is suplporte'd 
by an exhaustive and able brief which reviews the main 
features of the whole case. We have studied this brief and 
the parts of the record to which it refers with great inter-
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est. Manifestly the whole record, including the evidence 
offered upon the application for a new trial in this court, 
presents issues of fact which are peculiarly within the 
province of a jury to try, and upon this reexamination of 
the case we are entirely satisfied that the additional evi
dence offered in the district court upon this application 
for a new trial is of such a character that the interests of 
justice demand that the whole evidence together be sub
mitted for a determination of the issues presented. Upon 
the evidence as it now is in this record, it would be the 
duty of the district court to set aside its former judgment 
upon the probate of the will, and the orders of the county 
court in that regard, and retry the whole case presented 
by the proponents and contestants of both of the alleged 
wills respectively. The language used in the former opin
ions of this court, commenting upon the evidence of the 
various witnesses, was used with reference to the questions 
presented in this court only, and was not a discussion of 
the weight that should be given to this evidence upon a 
new trial of this case. The court will apply the law of the 
case so far as it has been determined by this court, but the 
discussion of the evidence here will not restrict the trial 
court in its examination and submission of the questions 
of fact.  

The motion for rehearing is 
OVERRULED.  

The following opinion on motion to modify opinion on 
rehearing was filed February 8, 1906. Motion overruled: 

SEDGWICK, C. J.  

The plaintiff has filed a motion to modify the language 
used in the memorandum upon the order overruling the 
motion for rehearing. In the brief and argument thereon 
it was contended that the language would admit of the 
construction that the district court could iot take further 
evidence before setting aside the order of the county court 
appealed from and all proceedings in the district court
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thereon. This was not the idea intended What was 
meant was that, if the evidence introduced before the dis
trict court upon the new trial which has been ordered 
should be the same as it now is in this court, it would be 
sufficient to require the district court to reverse the order 
of the county court in refusing to set aside the probate of 
the Rulo will. When the county court refused to vacate 
the default judgment probating the Rulo will, and an ap
peal to the district court was taken from this order of the 
county court, what did that appeal remove to the district 
court? If the district court had decided it as the appel
lants wished, what would the district court have don
next? Would it have certified back to the county court 
that the order of that court refusing to vacate the probate 
of the will was set aside and direct the county court to 
proceed to retry the question on the probate of the will, or 
would the district court have retained the whole matter, 
and proceeded to the trial of the will contest itself? If it 
did proceed to the trial of the will contest itself, of course 
it would have to investigate the question of the St. Louis 
will, because, if a subsequent will was made in St. Louis 
which operated to revoke the Rulo will, that would require 
the court to reject the Rulo will. Now, if the case had 
proceeded thus far, would the district court then proceed 
to consider whether the St. Louis will should be estab
lished and admitted to probate, or would it remit that 
question to the county court for trial-a question which 
it had itself already tried and determined? 

The per curiam memorandum goes upon the theory that, 
when the first appeal was taken to the district court, it 
removed the whole controversy in regard to whether the 
estate was testate or intestate, so that the district court 
then had jurisdiction of the whole matter. Our view of 
the matter was that, as a new trial had been ordered, if 
upon that new trial the evidence should turn out to be the 
same as it is in this record, it would be the duty of the 
district court to decide that the county court was wrong 
in refusing to vacate the probating of the will, and, having
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decided that, it would be the duty of the court, of course, 
to declare the probate of the will by the county court va
cated, and that then the district court would not remit 
the case to the county court, but would itself try the ques
tion as to whether the Rulo will should be established as 
the will of the deceased, and in trying that question would 
necessarily try also the force and effect of the St. Louis 
will. This would require the court to determine which 
will if either, should be admitted to probate, so that this 
trial before the district court would be a trial of all the 
issues presented, and the parties would be entitled to a 

jury.  
In the argument upon the motion we were led to believe 

that there may be some doubt about the practice so indi
cated, but in view of the prior holdings in this case, and 
the condition of the record, we conclude that our former 
memorandum, as here explained, indicates the correct 
practice.  

JOHN JUNOD ET AL. V. STATE OF NEBRASKA.  

FILED FEBRUARY 9, 1905. No. 13,039.  

1. Evidence examined, and found to be sufficient to connect the ac
cused persons with the commission of the crime charged against 
them, and sustain the verdict and judgment of the district 
court.  

2. Larceny. Wire fastened to posts for the purpose of fencing a part 
of the public domain for temporary use as a summer pasture 
for live stock is personal property; and one who cuts or tears 
it from the posts and carries it away with larcenous intent, 
without the consent of the owner, may be convicted of larceny.  

3. Instruction: REASONABLE Docur. Instruction defining a reasonable 
doubt identical in form and substance with the one criticised 
in Mays v. State, 72 Neb. 723, is not approved, but we cannot 
reverse the judgment solely because it was given.  

4. - : REVIEw. Error can'not be predicated on a single sentence 
or clause of the court's instructions. If, when read in full and 
considered together as a whole, they state the law applicable to 
the case correctly, and are not prejudicial to the rights of the 
accused, such assignments of error will be disregarded.
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5. Sentence. A sentence of five years in the state penitentiary for 
stealing property of the value of $40, under the circumstances 
disclosed by the record in this case, is excessive, and for that 
reason Is reduced to two years and six months, and the judgment 
of the district court, as thus modified, Is affirmed.  

ERROR to the district court for Cherry county: JAMES J.  
HARRINGTON, JUDGE. Judgment modified.  

E. D. Clark and Hamer & Hamer, for plaintiffs in error.  

Norris Brown, Attorney General, and W. T. Thompson.  
contra.  

BARNES, J.  

An information was filed in the district court for Cherry 
county during the November, 1902, term thereof, against 
John Junod, Harry Junod and Thomas J. Nelson, charg
ing them with the crime of grand larceny. After a plea of 
not guilty, Nelson demanded a separate trial, and the 
Junods making no such demand were tried together and 
found guilty, as charged in the information. The value of 
the property stolen was fixed by the verdict of the jury at 
$40. From a sentence of five years each in the peniten
tiary, they bring the case here by a petition in error. The 
property stolen was a quantity of wire owned by one David 
A. Hancock, and the evidence shows that it was taken from 
a fence which inclosed a pasture situated on the public 
domain which Hancock used as a summer pasture for his 
stock.  

The plaintiffs herein contend, first, that the evidence is 
not sufflicient to sustain the verdict, because it does not 
connect them with the commission of the crime. The 
record discloses that the stolen wire was found in their 
possession; that it was pointed out to the owner by Harry 
Junod, and the place where it was joined onto other wire, 
thus making a fence which inclosed his pasture, was desig
nated by him. When asked how he came by the wire, he 
stated to Hancock and the officers and other persons pres
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.ent that he bought it from a man, whose name and place 
of residence he refused to disclose. When John Junod was 
arrested he claimed to have purchased the wire from one 
Bowers, and said he gave it to his brother Harry. Bowers 
was produced as a witness for the state, and testified that 
he never saw the wire in question and never sold it to 
John Junod, or any other person. Other incriminating 
facts and circumstances were shown which seem to clearly 
establish the fact that the plaintiffs were the identical 
persons who stole the wire, and so we conclude that the 
verdict is amply sustained by the evidence.  

Plaintiffs' second contention, and the one on which they 
lay the most stress, is that the property in question was a 
fixture to real estate, and for that reason was not the sub
ject of larceny. It was described in the information as 
follows: "Ten thousand pounds of wire, of the value of 
$300, the personal property of David A. Hancock." The 
evidence in support of the charge discloses that one Ander
son was the owner of a ranch in Cherry county, Nebraska, 
consisting of what was called the "Dewey Lake Ranch, and 
the Niobrara Pasture"; that on the 27th day of July, 1901, 
he sold the property to the prosecuting witness, David A.  
Hancock. The Niobrara pasture appears to have been a 
tract of government land inclosed. by a temporary post and 
wire fence constructed by Anderson, and for which he gave 
Hancock a bill of sale when he conveyed the other ranch 
property to him. The evidence shows that the wire in 
question was torn or cut from the posts surrounding the 
pasture above described, was wound up on home-made 
spools, and then hauled away in wagons to the premises of 
Harry Junod, where it was afterwards found and identi
fied.  

It is true that the old common law rule with respect to 
the crime of larceny was, that where the article taken was 
in fact and in law a fixture to real estate, to constitute 
that crime the severance and asportation must be separate 
and distinct acts. Authorities can be found which hold 
that at least a day must elapse between the acts of sever-
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ance and asportation. In other words, that during the day 
of severance the property stolen retains the character of 
real estate, but on the following day it becomes converted 
into personal property, and, if then carried away without 
the consent of the owner, such asportation is larceny.  
These fine technical distinctions and absurd sophistries 
are repugnant to our conceptions of justice, and the courts 
of most states have discarded them; while those which in 
a measure retain them have confined the rule within the 
most narrow limits. Undoubtedly the modern and true 
rule is that he who by his wrongful acts converts a fixture 
into personal property, and then with larcenous intent 
forthwith carries it away without the consent of the owner, 
may be rightfully convicted of larceny. In Jackson v.  
State, 11 Ohio St. 104, it was said: 

"The rule of the common law, that things savoring of 
the realty are not the subjects of larceny, only applies to 
things issuing out of or growing upon the lands, and such 
as 'adhere' to the freehold, but not to personal chattels 
which are only constructively annexed thereto." 

In the body of the opinion in that case we find the fol
lowing language: 

"The wrongful severance does not destroy the title nor 
the constructive. possession of the owner; it is still his 
property in its altered condition, and its felonious asporta
tion, though immediate, would seem to be as much a 
felonious taking of the personal property of another from 
his possession and without his consent, as if the wrong
doer had severed it on one day and removed it the next.  
In every case there is necessarily a point of time between 
its severance and its asportation, and, upon principle, we 
can see no difference between one instant of time and a 
period of twenty-four hours, for in that interval, brief as 

it may be, 'the property lodgeth in the right owner as a 
chattel,' and a felonious taking thereof should be larceny." 

Again, it would seem from the evidence that the wire 

in question never became a fixture to or a part of the 

realty, but at all times retained its original nature as a
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personal chattel. It was such in its originally manufac
tured condition, and it seems clear that it was never in
tended to affix it or make it a permanent part of the land 
inclosed as a temporary pasture. Anderson never in
tended to make this fence a permanent part of the public 
domain, or in other words, a permanent accession to the 
freehold. He intended to use the government's land as a 
pasture as long as he was unmolested and permitted to 
do so, and then remove the fence. This is clearly shown 
by his treatment of it as a chattel, and the conveyance of 
it to Hancock by an ordinary bill of sale. So the stolen 
wire never became a fixture to the real estate, but always 
remained personal property, and therefore was at all times 
the subject of larceny.  

It is further contended that the court erred in giving 
certain of his instructions to the jury, and several assign
ments of error are presented in support of this contention.  
The last of these will be considered first, because it is the 
one most strenuously argued. It relates to that paragraph 
of the instructions by which the court attempted to define 
a reasonable doubt. We will not quote the instruction, for 
it is a copy of the one given in Willis v. State, 43 Neb. 102; 
Barney v. State, 49 Neb. 515, and Mays v. State, 72 Neb.  
723. We have heretofore steadily refused to reverse a 
judgment of conviction solely because of this instruction, 
and we still refuse to do so. We decline to approve of it, 
however, because it is doubtful if any attempt by a trial 
court to give a technical or extended definition of a rea
sonable doubt can accomplish any good result. In the 
case of United States v. Hopkins, 26 Fed. 443, Dick, J., 
said: 

"The inherent imperfection of language renders it im
possible to define in exact express terms the nature of a 
reasonable doubt. It arises from a mental operation, and 
exists in the mind when the judgment is not fully satisfied 
as to the truth of a criminal charge, or the occurrence of a 
particular event, or the existence of a thing. It is a mat
ter that must be determined by a jury, acting under the
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obligations of their oaths and their sense of right and 
duty." 

It is also claimed that the court erred in giving other 
instructions, but in order to sustain this contention coun
sel quote certain sentences or clauses contained in some 

of the paragraphs of the charge, and thus attempt to 
predicate error. The rule is, that each paragraph of the 
charge must be read in full, and the instructions thus read 
should be considered together. When so read and con
sidered, if the charge, as a whole, is a correct statement of 
the law, criticisms of the kind above described will be dis
regarded.  

A careful reading of all of the instructions given in this 

case discloses that, as a whole, they are correct. And the 
rights of the accused persons could not have been preju
diced thereby.  

We have been impressed, however, from an examination 
of the record in this case, with the thought that the sen
tence imposed upon the plaintiffs in error herein was ex
cessive. The value of the property stolen was found by 
the jury to be only $40. If it had been found to be less 
than $35, the plaintiffs could have only been fined in a 
sum not exceeding $100, or imprisoned in the county jail 
for a time not exceeding thirty days. But because the 
value of the property was $40 instead of less than $35, the 
plaintiffs were each sentenced to imprisonment in the 
penitentiary of this state for a period of five years. This 
sentence is so disproportionate to-the nature of the crime 
of which the plaintiffs were convicted that it shocks one's 
sense of fairness and justice. We are convinced that we 
should exercise the power given us by section 509a of the 
criminal code, and reduce the sentence in this case to the 
period of two years and six months, which is accordingly 
done.  

Finding no reversible error in the record, the judgment 

of the trial court, as modified above, is hereby affirmed.

JUDGMENT ACCORDINGLY.
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Lincoln Supply Co. v. Grave.  

LINCOLN SUPPLY COMPANY V. JOHNSON H. GRAVES.  

FI.E FEBRUABY 9, 1905. No. 13,394.  

1. Evidence of Value. A husband and wife are competent to express 
an opinion as witnesses concerning the value of their own 
household furniture.  

2. Evidence: RVIEw. An insufficient objection to the competency of 
a witness cannot be availed of as an objection to the competency 
or relevancy of his testimony.  

ERROR to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed.  

Kirkpatrick & Hager, for plaintiff in error.  

Talbot & Allen, contra.  

AMES, C.  

This is an action for damages against a storage company 
for alleged injuries to household goods averred to have 
been occasioned by the negligence of the defendant while 
the property was in its possession as bailee for hire. There 
was a verdict and judgment for the plaintiff and the de
fendant prosecutes error. The principal witnesses for the 
plaintiff, who was a married man and the owner of the 
goods, were himself and his wife, who both testified to 
having purchased the articles and used them as household 
furniture, and to their cost price, and that they knew 
their condition and value at the time of the bailment and 
when they regained possession of them, and stated what 
in their opinion such values were. To each witness it was 
objected as follows: "To any testimony of the witness 
touching value for the reason that the witness has not 

qualified himself (herself) to testify as to the value of 
second-hand goods." The objections were overruled and 
the rulings are severally assigned foi error. We think 
there was no error. It would be strange indeed if a head 
of family and his wife should be held incompetent to ex-
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press an opinion. concerning the value of their own house
hold furniture. The degree of their competency and the 
weight of their testimony being, of course, left to the de
termination of the jury as in other cases.  

The evidence as to values was conflicting, but the jury 
adopted the estimate of the plaintiffs, as they had a right 
to do, and this fact disposes of the remaining assignments 
of error, that the verdict is not sustained by the evidence, 
and that it is excessive and seems to have been given under 
the influence of passion and prejudice. There was con
siderable argument, both orally and by brief, in support of 
the contention that the evidence as to the cause of the 
injury and the time of its occurrence and amount of the 
damage is incompetent or irrelevant; buit there is no as
signment in the petition in error with res)ect to the com

petency or relevancy of evidence as distinguished from the 
competency of witnesses, and we therefore are not charged 
with the duty of considering the matter.  

No reversible error is assigned, and we recommend that 

the judgment of the district court be affirmed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be 
AFFIRMED.  

JULIA S. BOWEN v. LLOYD LYNN ET AL.  

FILED FEBRUARY 9, 1905. No. 13,696.  

Criminal Statute: CONSTRUCTION. Section 214. of the criminal code, as 

amended in 1887, which provides for the recovery by civil action 

of money lost at gambling, applies to such kinds or descriptions 

of gambling only as are mentioned in that section.  

ERROR to the district court for Adams county: ED L.  

ADAMS, JUDGE. Affirmed.
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John M. Ragan, for plaintiff in error.  

Tibbets Bros. & Morey, contra.  

AMES, C.  

The plaintiff sued to recover $90 paid by her to the 
defendants pursuant to an agreement executed by them 
as follows: 

"Series 6. No. 87.  
"The Tontine Investment Co.  
"Home Office, Hastings, Neb.  

"Diamond Contract.  

"Know all men by these presents, that if Julia S.  
Bowen, the holder hereof, shall first, well and truly, make 
each and all payments herein provided for to be made by 
her, at the time and in the manner herein specified, time, 
manner, and amount of payment, being of the essence 
hereof, The Tontine Investment Company, of Hastings, 
Nebraska, will sell and deliver to her, or her legal rep
resentatives, or assigns, a commercial, white, clear and 
perfect diamond of the weight of two carats, the same to 
be delivered, whenever, after full payment thereof, the 
contract shall be reached in the order of performance, 
herein provided.  

"The holder hereof duly promises and agrees to pay to 
the company, at its home office, in the city of Hastings, 
Nebraska, or to its authorized collector, the full sum of 
$90 in the following manner, to wit: $3 on delivery hereof, 
the receipt of which is hereby acknowledged, and $1.25 on 
the last day of each calendar week, following the date 
hereof, for sixty-eight consecutive weeks.  

"If she shall fail to pay any of said instalments within 
the week in which it is payable, the said delinquent instal
ments, together with the additional sum of 25 cents may 
be paid at any time before the end of the next succeeding 
calendar week. But if she shall fail or neglect to pay any
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of said weekly instalments, at the time and in the manner 
herein provided, and shall continue in such default for 
more than one week, then, and in that event, this contract 
shall, because of such default, become and be wholly null 
and void, and all payments theretofore made hereon shall 
be forfeited.  

"The company shall employ $1 out of each weekly in
stalment paid on this and similar contracts in the pur
chase and delivery of the diamonds required for the per
formance of such contracts, and may retain all other or 
further sums paid in hereon, for the purpose of defraying 
its expenses.  

"As often as there is paid to the company enough of 
said weekly instalments, so that the portion thereof, herein 
provided for such purpose, is sufficient to provide for the 
delivery of the diamond required to fulfil the contract 
next outstanding, and in force, in the order of its issue, at 
the rate of $95 per carat, which price the company is 
authorized to pay to or retain for the diamond delivered 
in the fulfilment thereof, such amount shall be so ap
plied; and the delivery of the diamond, as described in 
this contract, shall thereupon be made by the company.  

"This contract is transferable, but no transfer will be 
recognized by the company unless first registered by its 
secretary, for which a registration fee of $1 will be 
charged.  

"In witness whereof, The Tontine Investment Company 
has caused this contract to be signed by its president and 
secretary, and its corporate seal to be hereto attached this 
2d day of December, A. D. 1899.  

(Seal) "THE TONTINE INVESTMENT COMPANY, 
"By JOHN W. SINK, President.  

"LLOYD LYNN, Secetary." 

That the transaction was gambling, we think, is too 
plain to admit of dispute. Gambling, according to the 
common use and understanding of that word, is a generic 
term, and includes within its meaning every act, game and
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contrivance by which one intentionally exposes money or 
other value to the risk or hazard of loss by chance.  

A glance at the foregoing document discloses that by 
no possibility could more than half of the persons situated 
like the plaintiff receive anything in return for their pay
ments, and the number less than half who should do so, 
and who of them should be fortunate or otherwise, was 
contingent upon events impossible to be foreseen. But 
notwithstanding the essential identity of the many forms 
of gambling, there is, both in common speech and by the 
statute, a rough classification of them which serves for 
certain practical purposes, and we think that in this view 
the device under consideration is properly described as 
a lottery, which has been defined to be a scheme for the 
distribution of valuable prizes by chance. One of the 
differences between lotteries and more common forms of 
gambling is that the betting and the happening of the 
contingencies according to which the prizes are distrib
uted, both of which are common to all of them, are re
duced to sort of a mechanical system and are divorced 
from every form of present amusement, so that the par
ticipants are not necessarily at any time assembled, and it 
is possible to simulate some of the forms and solemnities 
of legitimate business. This, we take it, is the kind of 
offense defined and for which punishment is provided by 
section 224 of the criminal code, of which the following is 
a copy: 

"If any person shall open, set on foot, carry on, pro
mote, make, or draw, publicly or privately, any lottery, or 
scheme of chance, of any kind or description, by whatever 
name, style, or title the same may be denominated or 
known; or if any person shall by such ways and means 
expose or set to sale any house or houses, lands or real 
estate, or any goods or chattels, cash, or written evidences 
of debt, or certificates of claims, or anything or things of 
value whatever; every person so offending shall be fined 
in any sum not exceeding five hundred dollars, at the dis
cretion of the court."
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But this section affords the losing party no civil remedy 
and this suit was accordingly brought, and is sought to be 
maintained, under the proviso of section 214, which sec
tion reads as follows: 

"Every person who shall play at any game whatever for 
any sum of money or other property of value, or shall bet 
any money or property upon any gaming table, bank, or 
device, prohibited by law, or at or upon any other gamb
ling device, or who shall bet upon any game played at or 
by means of any such gaming table, or gambling device, 
shall, upon conviction, be fined in any sum not less than 
one hundred dollars, and not exceeding three hundred dol
lars, or be imprisoned in the penitentiary not more than 
one year, and upon a second or any subsequent conviction 
shall be fined in any sum not less than three hun
dred dollars and not exceeding five hundred dollars, 
or be imprisoned in the penitentiary not more than 
two years; Provided, That if any person or persons who 
shall lose any property or money in a gambling house or 
other place, either at cards or by means of any other gamb
ling device or game of hazard of any kind, such person, 
the wife or guardian of such, his heirs, legal representa
tives, or creditors, shall have the right to recover the.  
money or the amount thereof, or the property or the value 
thereof, in a civil action, and may sue each or all persons 
participating in the game, and may join the keeper of the 
gambling house or other place in the same action, who 
shall be jointly and severally liable for any money or prop
erty lost in any game or through any gambling device of 
any kind, and no title shall pass to said property or 
money, and in an action to recover the same no evidence 
shall be required as to the specific kind or denomination of 
money, but only as to the amount so lost." 

The district court dismissed the action and the plaintiff 
prosecutes error.  

We are of opinion that the judgment should be affirmed.  
The proviso was added to the section by amendment in 
1887, and it may be inferred from that fact, as well as
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from its own language, that the legislature intended to 
confine its operation to such forms of gambling as were 
previously particularly mentioned in the section. Indeed 
a separate classification of lotteries having previously been 
made, and continuing in existence, it may well be doubted 
if a further regulation of. this latter offense would have 
been germane as an amendment of section 214. But at all 
events the proviso affords a civil remedy to such persons 
only as shall "lose any property or money in a gambling 
house or other place, either at cards or by means of any 
other gambling device or game of hazard." Now it seems 
to us that this statute is aimed especially and almost 
exclusively at two things which are absent, or substan
tially so, from the record in the case at bar, namely, a 
gambling house or place and a game at cards or other de
vice or some game of hazard. In other words, what the 
legislature had prominently and principally in mind, in 
drafting this section, was the unlawful game or amuse
ment and the place where it should be carried on; while in 
section 224, that to which their attention was mainly di
rected, was the scheme of chance distribution without 
reference to amusement or local habitation, the former of 
which, in such enterprises, may be wholly absent and the 
latter difficult or impossible of discovery, or ambulatory 
or even non-existent.  

Mrs. Bowen bought her number much as she might have 
bought any other lottery ticket. The fact that she paid for 
it in instalments is an insignificant detail. She knew at 
the time of her purchase, or ought to have known, that 
whether she would ever derive any benefit from it, or 
whether she would lose her money, depended upon future 
contingencies which no one could foresee. Chief among 
them were how many holders of prior numbers would for
feit their claims, and how much in the aggregate they 
would pay in before doing so, and how many persons could 
be induced subsequently to participate, and how much 
they would contribute to the fund, and finally with what 
fidelity the persons in charge of the scheme should execute
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their unlawful trust. But there was no "gambling house 
ur place," no cards, dice, roulette wheels or other devices 
for playing games, no assemblage of participants in the 
scheme, no games or pastimes, and no amusement except 
for the recipients of the money. It was just a plain lot
tery. For these reasons we recommend that the judgment 
of the district court be affirmed.  

LETTON and OLDHAM, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

W. A. GORDON V. STATE OF NEBRASKA.  

FILED FEBRUARY 9, 1905. No. 13,821.  

Contempt. A court of record may not punish, as for a criminal con
tempt, summarily, without formal accusation or complaint, and 
without affording the accused a reasonable time to prepare his 
defense, except in those cases in which the judge is, while in 
exercise of his office, an actual witness of the alleged con
temptuous conduct, or, at least, of a substantial part thereof, 
so that he is not compelled to inform himself concerning it and 
of the circumstances of its commission by the testimony of wit
nesses.  

ERROR to the district court for Douglas county: ED
MUND M. BARTLETT, JUDGE. Reversed and dismissed.  

C. E. Herring and B. F. Thomas, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
contra.  

AMES, C.  

A suit in which the plaintiff in error was defendant was 
in progress of trial in the district court. The hearing of 
evidence had been concluded, the jury had retired to de-
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liberate upon their verdict, and the judge had left the 

bench and gone into another room, when the defendant 

assaulted the plaintiff's attorney in the court room. There 

had been no formal intermission of the session, and the 

judge, hearing of the incident, returned to the bench, ex

amined witnesses concerning the occurrence, and ren

dered a judgment punishing the defendant by fine and im

prisonment. The defendant objected and excepted because 

no formal information or accusation was made and filed 

against him, and because he was given no opportunity to 

prepare a defense. Thus arises the sole question presented 

by this petition in error.  
The code enacts that every court of record shall have 

power to punish, as for criminal contempt, various de

scriptions of conduct including that of which the defend

ant was found guilty; and section 670 is as follows: "Con

tempts committed in the presence of the court may be pun

ished summarily; in other cases, the party, upon being 

brought before the court, shall be notified of the accusa

tion against him, and have a reasonable time to make his 

defense." We think the latter clause of this section has 

reference to all cases in which the judge is not, while in 

the exercise of his office, an actual witness of the alleged 

contemptuous conduct, or at least of a substantial part 
thereof, and in which he is, therefore, compelled to inform 

himself concerning it and of the circumstances of its com

mission by the testimony of witnesses. Le Hane v. State, 
48 Neb. 105, and cases cited.  

For this reason, we recommend that the judgment be 

reversed and this proceeding dismissed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment be reversed and 

this proceeding dismissed.  
.REVERSED AND DISMISSED,
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FARMERS & MERCHANTS IRRIGATION COMPANY, APPELLANT, 
V. GOTHENBURG WATER POWiEI & IRRIGATION COM
PANY, APPELLEE.  

FILED FEBRUARY 9, 1905. No. 13,277.  

1. Irrigation: EXTENSION OF DITCHES. Before the enactment of the 
general irrigation law of 1895, after an appropriation of waler 
to a beneficial use had been made, the appropriator had the right 
under section 5, chapter 93a. Compiled Statutes, 1903, to extend 
the ditch to places beyond whiere the first use was made.  

2. Application, Requisites of. Said section 5, however, must now be 
construed together with the provisions of the general irrigation 
law of 1895, and persons or corporations claiming the right to 
extend the ditch or change the place of use of water, in their 
application to the board of irrigation for an adjudication of prior
ity, or for a permit to change the place of use. must specify the 
lands which the new use of the water is designed to irrigate.  

APPEAL from the district court for Dawson county: 
HOMER M. SULLIVAN, JUDGE. ReerSed With directions.  

E. A. Cook, for appellant.  

E. C. Calkins & H. V. Calkins, contra.  

LETTON, C.  

This is an appeal from the district court for Dawson 
county, Nebraska, from proceedings brought to determine 
the priority of appropriation of the Gothenburg Water 
Power & Irrigation Company to water from the Platte 
river. The Gothenburg Water Power & Irrigation Com
pany applied to the board of irrigation for an adjudication 
of the priority of its claim to an appropriation of 200 cubic 
feet of water a second from the Platte river in Lincoln 
county, and the Farmers & Merchants Irrigation Com
pany contested its right, taking the position that the Goth
enburg Company has no right to use any of the water for 
irrigation east of the village of Gothenburg, nor any right 
to use water once applied for power purposes for irriga-
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tion. A hearing was had before the secretary of the state 
board, and an appeal was taken to the boar-d of irrigation, 
and from the decision of the board an appeal was taken 
to the district court for Dawson county.  

It appears that in 1889 and 1890, under the former irri
gation law, an irrigating canal was constructed from a 
point in Lincoln county to the vicinity of the village of 
Gothenburg, Dawson county, a distance of about ten miles, 
by the Gothenburg Canal Company, which was afterwards 
succeeded by the Gothenburg Water Power & Irrigation 
Company, hereinafter called the defendant. In the notice 
of appropriation it was set forth that the water was to be 
diverted for the purposes of irrigation and agriculture, for 
the manufacture of ice, and for the furnishing of power 
and also for other useful and beneficial purposes, includ
ing therein the right of storage thereof in basins, lakes 
or reservoirs; that the place or places of intended use 
thereof should be on and along the line of the canal here
inafter mentioned; that the means by which said water 
should be diverted shall be an open ditch or canal, com
mencing at the point aforesaid on the Platte river, and 
running and extending from there through Lincoln and 
Dawson counties in the state of Nebraska in a south
easterly direction for a distance of about ten miles to a 
point in or near the village of Gothenburg in said county 
of Dawson.  

The canal company completed its ditch under this notice 
of appropriation and turned the water into a lake or reser
voir near Gothenburg. The water was used for irrigation 
along the line of the canal, and for power purposes at 
Gothenburg, the waste water escaping from the flume 
flowing toward the south into the Patte river. On the 
26th day of June, 1894, the Farmers & Merchants Irriga
tion Company, hereinafter named the plaintiff, made an 
appropriation of the waters of the Platte river, the point 
of diversion being south and east of the point where the 
waste water from the Gothenburg canal, after being used 
for power, escaped into the Platte river, and below that
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point on the river. After this appropriation was made by 
the plaintiff, the defendant extended its ditch and laterals 
east from the lake with the capacity to irrigate 17,000 
acres of land, and since said time has been using the water 
on this land in such a manner that none of it escapes into 
the Platte river above the point of diversion of the plain
tiff's ditch, thereby depriving the plaintiff of the use of 
the waters which formerly flowed through the waste way 
into the river.  

The contention of the plaintiff in substance is, that since 
the notice of appropriation made by the Gothenburg Canal 
Company specified that the place or places of intended use 
thereof should be on and along the line of the proposed 
canal, and since the length of the canal and the place of its 
termination are specifically mentioned, therefore, the de
fendant acquired no right to use the water beyond the 
specified terminus north of Gothenburg. That other per
sons examining the notice of appropriation had the right 
to govern themselves by the notice, and that no use of 
water outside or beyond the line of the canal therein 
specified is allowable to the defendant. On September 22, 
1894, the Gothenburg Canal Company made an additional 
appropriation of 80,000 cubic inches of water, which ap
propriation was subsequent to that of the plaintiff. The 
plaintiff contends that the only right that the defendant 
now has to use water east of the Gothenburg lake is de
rived by virtue of this appropriation.  

The defendant claims that under the law governing the 
use of water as applied in the states and territories 
wherein the law of appropriation prevails, it has the 
right to change the use of the water it had actually ap
propriated, from power purposes to irrigation purposes, 
if it so desire. That the use of the water for irrigation 
is as beneficial as the use of it for power. It further 
claims, that the question is settled in this state by reason 
of section 5, chapter 93a, Compiled Statutes, 1903 (Ann.  
St. 6751), which provides: "The person, company, or 
corporation entitled to the use may * * * extend the 

18
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ditch, flume, or aqueduct by which the diversion is made 
to places beyond that where the first use was made." 

It will be observed that all the appropriations under 
which both parties claim were made before the irrigation 
law of 1895 took effect, and that their rights having be
come vested before the enactment of the same, its pro
visions are only applicable in so far as it determines 
priorities and in so far as it provides for the administra
tion of water rights.  

It appears from the evidence that previous to 1894 the 
Gothenburg ('anal Company had actually constructed its 
canal and diverted from the river the full amount of 200 
cubic feet of water per second; that this water was con
veved to a lake lying north of the town of Gothenburg; 
that the company constructed pen stocks at the lake and 
conveyed the water to water-wheels for the purpose of 
generating power for lighting and manufacturing pur
poses and that from thence the waste water escaped to 
the Platte river above the point of diversion from plain
tiff's canal. In 1894 a great demand arising for water for 
irrigation, in May of that year, before plaintiff's ap
propriation was made, the defendant constructed small 
ditches lying eastward and southeastward from the lake, 
and after plaintiff's appropriation had been made, one of 
these ditches was enlarged and extended for nearly 
twenty miles. Although these ditches were extended so 
as to carry the water beyond the lake, still no greater 
amount of water was diverted from the Platte river than 
had originally been appropriated. This question has 
often arisen in other localities especially in relation to 
the use of water for mining purposes. It often occurs in 
placer mining that the deposits of gold at the point to 
which the water was first conveyed have become exhausted, 
and it becomes necessary for the owners of the ditches 
and flumes to change the place of use of the water to 
another point where the gravel has not been worked. It 
would indeed be a harsh rule to hold that after appro
priating water and after conveying it, it may be for many
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miles, and at a great expense, the appropriator should not 
be allowed to put it to a beneficial use at some other point 
than that to which it was first conveyed, if he can no 
longer make a useful application of it at the first loca
tion. It has been the uniform rule to allow appropria
tors of water after it has been actually taken and applied 
to some beneficial purpose to change the place or charac
ter of its use. Marris v. icnell, 7 Cal. 262, 68 Am. Dec.  
257; Davis v. Gale, 32 Cal. 26; Woolman v. Garringer, 1 
Mont. 535; Wimer v. Simmons, 27 Ore. 1, 39 Pac. 6, 50 
Am. St. Rep. 685. The appropriation having actually 
been made by the defendant, it acquired the right to use 
the water thus actually appropriated, either for the pur
pose for which it was first taken or for any other useful 
or beneficial purposes within the objects claimed in its 
notice of appropriation. There is no evidence that by 
reason of the extension of the defendant's ditch any 
greater amount of water than 200 cubic feet per second is 
diverted, and as long as the defendant takes no more 
water by reason of the longer ditches than it had taken 
previously, and actually applies it all to a beneficial use, 
the plaintiff cannot complain.  

Aside from these considerations the statute, we think, 
settles this question. In our opinion the section quoted 
is merely declaratory of the law as it existed before its 
enactment. Unless the statute applies to this case it is 
of no force, for a plainer case for its operation could 
hardly exist.  

Under the law existing in 1894 the defendant had the 
right to extend its ditch and change the use of the water 
so as to use it all for irrigation purposes instead of for 
power if it so desired, and therefore the holding of the 
board of irrigation and the district court that it had a 
prior right to the use of the whole 200 inches of water is 
correct. But since the irrigation law of 1895 has been 
enacted, under its provisions by which the water must 
be attached to the land, it is incumbent upon the defend
ant clearly to specify in its application the identical lands
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upon which the water has been applied. The section of 
the statute allowing an extension of the ditch or a change 
of the place of use must be construed together with the 
provisions of the 1895 law, and while a prior appropriator 
may change the place of use of water which had already 
been appropriated, it can only do so under the permnis
sion and subject to the administrative control of the board 
of irrigation.  

Since the decree of the district court does not definitely 
point out the lands to which the beneficial use of the water 
applies, we recommend that its decision as to priorities 
be approved, but that the cause be reversed and remanded, 
with directions to ascertain and set forth in the decree the 
specific lands to which the appropriation of the defend
ant attaches, and for such further proceedings as may be 
necessary to that end.  

By the Court: For the reasons stated in the foregoing 
opinion, the.decision of the district court as to priorities 
is approved, and the cause reversed and remanded, with 
directions to ascertain and set forth in the decree the 
specific lands to which the appropriation of the defendant 
attaches, and for such further proceedings as may be 
necessary to that end.  

JUDGMENT ACCORDINGLY.  

WINFIELD S. MATTERN V. TIMOTHY F. MCCARTHY.  

FILED FEBRUARY 9, 1905. No. 13,515.  

1. Bailment: BAILEE's LIABImrrY. When a bailment is reciprocally 
beneficial to both parties, the law requires ordinary diligence on 
the part of the bailee, and makes him responsible for negligence.  

2. Contract: CoNsaucrIoN. Contract examined, and held to require 
the defendant to use reasonable and ordinary care to care for, 
feed and protect the cattle specified therein, and to make him 
liable for negligence.
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3. Damages. "Just remuneration," as used in the contract, means the 

remuneration which the plaintiff would be justly entitled to 

under the law for the loss of his cattle by the defendant's neg

ligence, and this is the value of the cattle lost.  

4. Care Required. When a contract requires an agister to care for 

cattle "in all respects as he would for similar property of his 

own," the legal presumption is that he would give his own cattle 

such care as an ordinarily prudent man would under like cir

cumstances, and this is the measure of the diligence required of 

him under the contract.  

5. Instructions: REVIEW. Objections to instructions en masse will not 

be considered where any of those so complained of are correct.  

ERROR to the district court for Hamilton county: BEN

JAMIN F. GOOD, JUDGE. Affirmed.  

Stark & Grosvenor, for plaintiff in error.  

Hainer & Smith, contra.  

LETTON, C.  

This action was commenced in the district court for 

Hamilton county by the defendant in error, Timothy F.  

McCarthy, as plaintiff, against the plaintiff in error, Win

field S. Mattern, as defendant. The parties will be 

named hereinafter as they appeared in the district court.  

The action is for damages for breach of contract. The 

contract is as follows: 
"Agreement in Duplicate. This agreement made and 

entered into this 26th day of February, 1901, by and 

between W. S. Mattern, party of the first part, and T. F.  
McCarthy, party of the second part, both of Hamilton 
county, Nebraska, Witnesseth: That said party of the first 

part, in consideration of the covenants and agreements of 
the said party of the second part hereinafter set forth, 
does by these presents, agree with said party of the second 
part, that he will pasture, feed, and care for forty-one 
(41) head of cattle, consisting of forty (40) cows and 
one (1) bull, and the increase thereof, all belonging to 
said party of the second part, caring for them in all re-

VOL. 73] JANUARY TERM, 1905. 229



230 NEBRASKA REPORTS. [VoL. 73 
Mattern v. McCarthy.  

spects as he would for similar property of his own, for a 
period of three (3) years beginning May 1, 1901, and 
that at the expiration of said three years he will deliver 
and return to the party of the second part all of said forty
one (41) head of cattle and one-half the increase thereof, 
and one-half the increase of such.increase.  

"In consideration of the performance of the above 
agreements upon the part of said party of the first part, 
the said party of the second part agrees to give to said 
party of the first part one-half the increase from said 
forty-one (41) head of cattle and one-half of the increase 
of such increase, said one-half of the increase to consist, 
in numbers, of one-half of the male and one-half of the 
female increase, a division of such increase and the giving 
thereof to the party of the first part of his share, to take 
place annually at the branding period, to wit, on or about 
the 1st of October.  

"It is expressly understood and agreed by the parties 
hereto that in case of the death, or loss, of any of the said 
forty-one (41) head of cattle, or of any of the increase 
thereof, arising from the fault, neglect or improper care 
on the part of the party of the first part, then said party 
of the first part shall, on or before the termination of this 
contract, make just remuneration to said party of the 
second part, but it is also expressly agreed that in case of 
the death of any of said forty-one (41) head or any of 
the increase thereof, resulting from disease, old age, or 
other cause which said party of the first part, by reason
able and ordinary care could not have prevented, then in 
such case said party of the first part is not to be held 
liable for the return of said cattle or any equivalent 
thereof.  

"It is further expressly understood and agreed that if 
either of the parties hereto should desire to terminate this 
contract before the expiration of the said three years, 
such party may do so at the expiration of any year from 
the date hereof of this contract by giving to the other 
party three (3) months' notice of his intention so to do,
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and such division or divisions of the increase of said cat
tle as may have been made previous to such termination, 
and the return of the said forty-one (41) head of cattle 
or remainder of said cattle as above indicated, and of the 
one-half of the increase as above indicated, shall be re
garded as a full settlement under this contract by the 
parties hereto. 

"Made in duplicate the day first above written." 
The plaintiff alleged performance on his part, delivery 

of the cattle to the defendant; that during the first year 
of possession of said cattle there was an increase of 31 
head, which was divided according to contract, 16 head 
being allotted to plaintiff and all of said cattle and in
crease being retained by Mattern; that defendant neg
lected to properly feed, shelter, care for or breed said 
cows so that during the next year there was only an in
crease of two head; that if properly cared for and bred 
said cows would have had 30 calves; that on account of 
this negligence 21 head of the original stock and three 
head of increase died or were lost; that on July 16, 1902, 
under the terms of a written agreement the remaining 
cattle and the remaining increase were (livided, and the 
matter of the loss either by death or otherwise was ex
pressly left open for future determination; that under 
this agreement Mattern returned to McCarthy 20 head 
of the original stock and 13 head of the increase for the 
year 1901, and two head of increase for 1902, and no 
more, and further averred the. performance of all condi
tions on his part. The defendant admitted the execution 
of the contract and the contract of dissolution; alleged 
that the cattle were at all times properly cared for as if 
they belonged to him; that the death of tie cattle re

ferred to in plaintiff's petition was without fault or neg
ligence on his part, and denied all other allegations of the 
petition. Trial was had, and a verdict rendered for the 
plaintiff, from which the defendant prosecutes error to 
this court.  

A large number of assignments of error have been made
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as to the admission and exclusion of testimony and the 
giving and refusal of instructions. In the view we take 
of the law of the case, however, it will only be necessary 
to examine a few of the errors assigned.  

In the first place it may be well to determine the legal 
effect of the contract, since the defendant contends that 
the measure of his duties and lia)ilities fixed by the con
tract is different from that of the general law governing 
cases of agistment of this nature. The contract was for 
the benefit of both parties. The bailor delivered the pos
session of his cattle to the bailee with the intention upon 
the part of both of the parties to the contract that the 
result of the agistment would be mutually advantageous.  
The contract provides that the bailee "will pasture, feed 
and care for" the cattle, "caring for them in all respects 
as he would for similar property of his own," and that in 
case of the death or loss of any of the cattle or of any of 
the in-rease "through the fault, neglect or improper care" 
on the bailee's part, he should "make just remuneration" 
to the bailor; that in case of the death of any of the cattle 
or increase resulting from disease, old age or other causes 
which the bailee by reasonable and ordinary care could 
not have prevented, then in such case the bailee is not to 
be held liable for the return of the cattle. The general 
rule of law is that, where a bailment is mutually advan
tageous to both parties, the bailee is required to exercise 
only ordinary and reasonable care and diligence. He 
must exercise such care as a man of ordinary prudence 
would use under the same circumstances toward his own 
property. Calland r. Nichols, 30 Neb. 532.  

It will be observed that the requirements of the con
tract in regard to the quantum of care to be given to the 
cattle, and the liability of the defendant in case of neg
lect, are the same as they would have been had no specifi
cations been made in the contract as to the diligence 
which he should exercise, or the damages which he should 
pay for lack of ordinary care. The contract, therefore, 
though in one sense special; merely speaks the language
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of the law as to the duty and liability of the defendant and 
is so far general in its nature. When the defendant 

agreed to give the cattle the same care as his own, the in

tention evidently was that he should, and the legal pre

sumption is that he would, give his own cattle the same 

care that an ordinarily prudent man would under like 

circumstances.  
The 7th and 8th assignments of error in the motion for 

a new trial are as follows: "7th. The court erred in re

fusing to give the first and second instructions asked by 
the defendant. 8th. The court erred in giving the 4th, 
5th, 6th and 9th paragraphs of instructions, all of which 

were duly excepted to by the defendant." 
Under the familiar rule in this court, since these as

signments of error have been made to the instructions 

en masse, if any one of the instructions refused by the 

court was properly refused, or any of those the giving of 

which is assigned as error was properly given, these as

signments are not well taken.  
The first instruction asked by the defendant and refused 

by the court is as follows: "The jury are instructed that 

as a matter of law a special contract of bailment prevails 

in determining the liabilities of the parties as against 

general principles of law applicable in the absence of ex

press agreement." Since, as we have seen, the liabilities 

under this contract are the same as under the general 

principles of law, the defendant could be in no wise 

prejudiced by the refusal to give the instruction; and in 

fact it may well be questioned whether the court would not 

have erred in giving such an abstract proposition of law 

to the jury, which we think was without relevancy in 

this particular case. This instruction, therefore, being 

properly refused, under the rule we cannot examine fur

ther into this assignment.  
The fifth instruction given by the court is as follows: 

"Under the terms of the contract herein sued upon the 

defendant is liable for the value of any cattle delivered to 

defendant or any of the increase thereof which were lost,
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dead or not returned, if you believe from the evidence that 
such loss, death or failure to return such stock could have 
been prevented by the defendant in exercising reasonable 
and ordinary care in handling such stock. On the other 
hand, it is provided by said contract, and the law is that 
he would not be liable to plaintiff on account of the death 
of any of the 41 head of cattle or the increase thereof re
sulting from disease, old age or other causes which the 
defendant by reasonable and ordinary care could not have 
prevented." 

It is objected to this instruction that it makes the de
fendant liable for the value of cattle lost, when the con
tract reads that in case of the death or loss, etc., the de
fendant should make "just remuneration," and it is 
argued that to determine what is just remuneration the 
facts specially applicable to this contract and the mutual 
loss of profits, if any, would have to be taken into con
sideration. But we think that the phrase "just remunera
tion" as used in the contract means the remuneration 
which the plaintiff would be justly entitled to under the 
law for the loss of his cattle by the defendant's negligence, 
and this would certainly be the value of the cattle lost.  
Loss of profits could be taken into consideration where 
the property was lost or destroyed without negligence 
upon the part of the defendant. In such case each party 
to the contract must bear his share of the loss since each 
is equally free from fault, but where the loss is occasioned 
solely by the wrongful neglect of the defendant lie is 
liable both under the contract and the common law for the 
actual value of the property. -Instruction No. 5, therefore, 
being correctly given, the whole assignment of error with 
reference to the 4th, 5th, 6th and 9th instructions must 
fall.  

The defendant complains that the court erred in giving 
instruction No. 4 to the jury as to the burden of proof.  
The giving of this instruction is assigned as error to
gether with the 5th instruction which we have seen was 
correctly given. We cannot, therefore, consider this point.

(VoL. 73
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The other assignments of error are with respect to al
leged errors in the overruling and sustaining of objections 
to specific questions and the refusal of the court to strike 
out certain testimony. We have examined these assign
ments carefully and find no error in the rulings of the 
court prejudicial to the defendant. The evidence ob
jected to is mainly with regard to the condition of the 
cattle at the time they were delivered to the defendant; 
also opinion evidence as to the number of calves which 
probably would have been dropped by the cows if they 
had been properly bred and cared for and as to the value 
of calves in August, 1902. This evidence was given by 
men who were farmers, and who had had experience in 
growing and handling cattle. We are satisfied that they 
were competent and fully qualified to express an opinion 
on these matters. It is true the evidence was merely of 
opinions, but that is all that could be adduced under the 
circumstances. Though plaintiff's damages were some
what difficult to ascertain, as is usually the case where 
gains prevented is an element of damage as well as losses 
sustained, it seems to us that they were not so remote and 
speculative but that the jury could arrive with reason
able certainty at the probable loss of profits which the 
plaintiff suffered, and that evidence of the character ob
jected to was admissible.  

However, the amount of the verdict is so small that the 
jury probably disregarded all this evidence as to loss of 
profits, and only allowed plaintiff to recover damages for 
a part of the cattle that apparently died of neglect. The 
value of all the cattle that died of other causes than 
disease or old age is shown to be more than the amount of 
the verdict. Hence the defendant was not prejudiced by 
the admission of the evidence complained of even if it had 
been erroneous.  

The defendant further complains that he was not al
lowed to show how the wind-breaks and other provisions 
for the care of cattle upon the defendant's ranch compared 
with those upon other average cattle ranches in Garfield
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county, nor to show what the custom was for caring for 
cattle in Hamilton county and to prove that there was a 
difference between the usual method of caring for cattle 
in Hamilton county and in Garfield county. We fail to 
see wherein the defendant was prejudiced by the refusal 
of the court to permit this evidence. The question before 
the jury was whether or not the defendant had used ordi
nary and reasonable care in the care of the plaintiff's cat
tle. The defendant was permitted to show by the witness 
Boag what the custom and usage as to caring for cattle 
was in Garfield county. If there was a difference in the 
manner of taking care of cattle in Garfield county from 
that in Hamilton county this would be immaterial and 
would not excuse the defendant from exercising the care 
that an ordinarily prudent person would under like cir
cumstances. If the defendant had been able to show that 
it was the custom in Garfield county to provide absoluteli 
no protection for live stock during the winter, which i 
as strong a proposition as he could possibly have estab 
lished, it would not excuse him, because common expe 
rience is sufficient to teach any man, whether familiai 
with the care of cattle or not, that climatic conditions it 
this latitude demand some protection for animals from th( 
winter storms. This fact has been recognized by the law 
making power, and failure to properly shelter cattle is a 
crime in this state. Under section 67c of the criminal 
code, it is a misdemeanor for any person having in chargE 
any cattle to carelessly neglect to provide sufficient sheltei 
therefor.  

The defendant was permitted to show to the jury all the 
circumstances connected with his care of the cattle, and a 
number of his witnesses testified that the cattle received 
the usual and ordinary care, feed, shelter, breeding and 
treatment.  

The evidence was conflicting as to this and as to the age 
and condition of the cattle, and in regard to the amount 
of care that was bestowed upon them by the defendant, 
but the verdict is amply supported by the evidence. The
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damages awarded are not excessive and we recommend 
that the judgment of the district court be affirmed.  

AMES and OLDHAM, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

MARY E. GAVIN V. C. T. REED.  

FILED FEBRUARY 9, 1905. No. 13,571.  

Judgment: VACATION. Before a plaintiff is entitled to have a judg
ment against him and an order overruling his motion for a new 
trial vacated at a succeeding term for irregularity, it must be 
adjudged by the court that he has a cause of action which is 
prima facie valid.  

ERROR to the district court for Douglas county: JACOB 
FAWCETT, JUDGE. Affirmed.  

A. N. Ferguson, for plaintiff in error.  

Ed P. Smith and J. B. Sheean, contra,.  

LETTON, C.  

This is a proceeding brought to review the action of 
the district court for Douglas county in refusing to vacate 
a judgment, and to set aside an order refusing a new trial 
in the cause. The case was tried to a jury, verdict ren
dered against plaintiff in error, and a motion for new 
trial filed. No notice was given plaintiff in error of the time 
the motion for new trial would be heard, as is required by 
the rules of the district court for Douglas county, rule 8 of 
which requires a notice to be given by the opposite party if 
a party has filed a motion which he desires taken up; but 
on June 17, 1902, Judge Fawcett, before whom the cause
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was tried in the district court, of his own motion, caused a 
notice to be published in the Daily Record, a newspaper 
which purports to give an account of the proceedings in 
the several courts in that city, as follows: "Notice. Judge 
Fawcett will hear motions for new trial on Thursday 
morning in the following cases. 75-172. Garin v. Reed." 

Pursuant to this notice the motion for new trial was 
taken up, overruled and judgment entered. It appears 
from the evidence that neither the plaintiff nor her coun
sel had any notice of any kind of the hearing upon the 
motion for a new trial, nor had either of them known of 
the publication in the Daily Record until long after the 
forty days allowed for the preparation of a bill of excep
tions had elapsed; that counsel relied upon the pro
vision of rule 8, knowing that if defendant desired to 
call up the motion for a new trial for hearing he could 
serve notice of the same under the rule.  

Section 602 of the code provides: "A district court shall 
have power to vacate or modify its own judgments or 
orders, after the term at which such judgment or order 
was made. * * * Third. For mistake, neglect, or 
omission of the clerk, or irregularity in obtaining the judg
ment or order." 

Plaintiff's motion to vacate the judgment and order is 
based upon "irregularity by reason of no notice being 
served as by law provided." As we understand, the plain
tiff's contention is that the order overruling the motion for 
a new trial was rendered before the motion regularly stood 
for hearing.  

Section 606 provides: "A judgment shall not be vacated 
on motion or petition, until it is adjudged * * * if the 
plaintiff seeks its vacation, that there is a valid cause of 
action." This requires the court to adjudge that the cause 
of action is prima facie valid before it would be author
ized to take any action upon the motion. Gilbert v. Mar
row, 54 Neb. 77.  

Since the finding and order of the court assigned as 
erroneous is general in its terms, we are unable to say
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whether the motions were overruled because the court 
found that the plaintiff had not a valid cause of action, 
or whether it was because the court found that the pro
ceedings were not brought in time. The court had in the 
main action already adjudged that the plaintiff had not 
a valid cause of action when it directed the jury to return 
a verdict against the plaintiff, and there is no additional 
evidence in the record. It will be presumed that the court 
considered all the grounds set forth in the motion for new 
trial and that nothing was brought to its attention therein 
which caused it to change its views. This court said in 
Cochran v. Philadelphia Mortgage d Trust Co., 70 Neb.  
100: 

"The purpose of a motion for a new trial, is to give the 
trial court an opportunity to review its own proceedings 
and to correct its own errors. If the trial court, which 
has heard the evidence, chooses to rule on the motion with
out the presence of the applicant, or the assistance that 
may be rendered in argument of the motion, it would seem 
that complete justice could be done by presenting the 
cause on error to this court, where error in the ruling on 
the motion may be corrected. It would seem to be a vain 
thing to reverse a judgment, because of a ruling, other
wise right, merely on the ground that the trial court failed 
to give an opportunity for argument." 

There is nothing here to show that the original action 
of the trial court was erroneous and that the plaintiff had 
a valid cause of action, since no bill of exceptions of the 
evidence at the trial is before us.  

The motion to set aside the ruling on the motion for a 
new trial included also a motion to vacate and set aside 
the judgment. Unless a motion can be granted as it is 
made, it is properly overruled. This motion therefore 
asked for relief that the party was not entitled to and was 
properly overruled.  

For these reasons the judgment of the district court 
should be affirmed.  

AMEs and OLDHAM, Cc., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CITY OF OMAHA V. HARRY CROCKER.  

FILED FEBRUARY 9, 1905. No. 13,687.  

New Trial: REVIEW. On proceedings in error from an order granting 
a new trial, the grounds for the sustaining of the motion not 
appearing in the record, it will be presumed that the action of 
the trial court was correct; and the plaintiff in error must show 
affirmatively that none of the grounds alleged in the motion for 
new, trial was valid and sufficient to justify the order before this 
court will interfere.  

ERROR to the district court for Douglas county: WIL
LARD WT. SLABAUGH, JUDGE. Affirmed.  

C. C. Wright and W. H. Herdman, for plaintiff in error.  

I. R. Andrews, contra.  

LETTON, C.  

This action was begun by defendant in error Harry 
Crocker, as plaintiff, against the city of Omaha, defend
ant, to recover damages on account of injuries alleged to 
have been sustained by him on account of the negligence 
of the city in the maintenance of one of its streets. The 
case was tried to a jury, and a verdict rendered in favor 
of the plaintiff and against the defendant, assessing the 
plaintiff's recovery at the sum of $50. Plaintiff then filed 
a motion for a new trial, assigning many grounds therefor, 
which motion was sustained by the court, the verdict set 
aside and a new trial ordered. Exceptions were properly 
taken and preserved by the defendant. Afterwards the 
plaintiff procured the action to be dismissed without 
prejudice, to which the defendant excepted. The city of
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Omaha, plaintiff in error, seeks to review the order of the 

district court sustaining the motion for a new trial, and 

subsequently dismissing the cause without prejudice.  

Plaintiff in error contends that the provisions of section 

315 of the code, which provides that "a new trial shall 

not be granted on account of the smallness of damages in 

an action for an injury to the person or reputation, nor 

any other action where the damages shall equal the actual 

pecuniary injury sustained," apply; that the district court 

granted the new trial on account of the smallness of dam

ages, and that therefore its action was erroneous.  
The record does not show upon which of the numerous 

grounds assigned therein as error the district court sus

tained the motion for a new trial, and counsel differ in 

their contentions as to the reason for the ruling of the 

court. This court will not lightly interfere with the dis

cretion of the district court in granting a new trial. It 

is within the experience of every lawyer and judge that 

it sometimes happens that a litigant suffers grave preju

dice during the trial of his case in such manner that it 

would be difficult to make the same appear clearly to a 

reviewing court, while at the same time the prejudice is 

obvious to the judge who presides at the trial. In such 

case it is the duty of the trial judge, of his own motion if 

need be, to grant a new trial in furtherance of justice.  

Weber v. Kirkendall, 44 Neb. 766. The presumption is 

that a judgment or order of the district court acting within 

its jurisdiction is correct. Central City Bank v. Rice, 44 

Neb. 594.  
In such a case as this, where it is impossible to ascertain 

from the record upon which of the many grounds assigned 

in the motion the court acted, it must appear affirmatively 

that none of the grounds of the motion for a new trial are 

sufficient, before the party complaining will be entitled to 

a reversal. Ryan v. Topeka Bridge Co., 7 Kan. 207.  

The plaintiff in error has failed to satisfy us that none 

of the grounds assigned in the motion were sufficient 

to justify the action of the court in granting a new trial, 
19
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and therefore we recommend that the orders allowing 
a new trial and allowing defendant in error to dismiss 
the action without prejudice be affirmed.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JAMES C. ROBINSON V. ED. STRICKLIN.  

FILED FEBRUARY 9, 1905. No. 13,692.  

1. Executory Contract of Sale: TITLE. A contract whereby A furnishes 
to B seed corn for the purpose of planting a certain acreage of 
corn, and whereby B agrees to deliver at the warehouse of A 
the entire portion of the crop which comes up to certain stand
ards of quality set forth in the contract at a certain price 
fixed therein is an executory contract, and no title passes to that 
portion of the crop sold until separation and delivery, even 
though the contract recites that the title to the crop is in A 
and that he may enter and take the same if not delivered.  

2. Quaere. Whether such contract is of any validity in this state 
as a sale of things not in esse, quwre.  

ERROR to the district court for Sarpy county: ABRAHAM 
L. SUTTON, JUDGE. Affirmed.  

James H. Van Dusen, for plaintiff in error.  

Nelson C. Pratt, John F. Stout and E. S. Nickerson, 
contra.  

LETTON, C.  

This is an action in replevin brought in the district 
court for Sarpy county by James C. Robinson against Ed.  
Stricklin to recover possession of a quantity of corn 
grown by the defendant on land in Sarpy county under a 
contract with the plaintiff. For convenience the parties
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will be termed plaintiff and defendant, respectively, as 
they appeared in the court below. The contract is as fol
lows: 

"SEED CONTRACT.  

"This agreement, between Ed. Stricklin, of Gretna, 
Neb., party of the first part, and J. C. Robinson, of Water
loo, Nebraska, party of the second part, Witnesseth: That 
the said party of the first part has borrowed and may here
after borrow, of said party of the second part, the planting 
stock seeds required to plant the acreage of seeds and corn 
described below, and agrees to plant same in proper sea
son, and to cultivate in a workmanlike manner; and also 
agrees to deliver to said party of the second part, at his 
seed house in Waterloo, Nebraska, the entire merchantable 
increase thereof, on or before the dates specified below.  
The party of the first part further agrees, that the said 
seeds and corn shall be delivered in a bright, well cured, 
marketable condition, the seeds to retain their natural 
color, and the corn to be free from impure, rotten or bad 
kernels.  

"It is further agreed that if either seed or corn are not 
delivered in a merchantable condition as specified above, 
the party of the second part can at once have same put in 
a proper condition, the expense of same to be deducted 
from the proceeds of the crop, or at the option of the 
party of the second part, any part or all of such unmarket
able crop can be rejected, both seeds and corn to have 
germinating qualities, which shall test at least eighty
five per cent. The party of the first part agrees that if, for 

any reason, the planting stock fails to grow, or insects 

or elements destroy the plants, he will at once notify the 

party of the second part, and if in the planting season, he 

will at once replant, at the direction of the party of the 

econd part.  
"The party of the first part furthermore agrees that all 

right, title, and interest in and to said seed and corn crops 

in all conditions is, and shall remain in said party of the 

second part, and authorizes said party of the second part,
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if said seed and corn crops are not delivered as agreed 
above, to enter upon the premises wherever the same may 
be, and take immediate possession thereof.  

"The party of the first part further agrees that no mort
gage, bill of sale, or other lien shall be placed on said 
seed or corn crops, except as may be provided for by 
special agreements as appears on this contract.  

"Upon fulfilment of the above named stipulations by 
the party of the first part, the party of the second part 
agrees to pay in cash (after satisfactory tests) to said 
party of the first part, for his labor and service in planting 
and attending and delivering said seed and corn crops at 
the rate per pound or per bushel specified below and in 
this agreement.  

"Said party of the first part also agrees to notify the 
party of the second part, at least once in two weeks, either 
in person or by letter, of condition of growth of said seed 
and corn crops.  

Acres. Pounds. Stock. Variety. Crop. Date of Price.  
No. No. Delivery.  

20 Sweet corn, Stowell's evergreen, sorted, not hand 
picked Jan. 1, 1904, $1.15 per 100 pounds.  
Sweet corn. Jan. 1, 190 Per 100 pounds.  

45 Field corn, Mercer's Flint 3062 Jan. 1, 1904, 60c per 
bus. 56 pounds............  

...... March 12, 1903. 190 (Signed) ED. STRICKLIN.  
"Waterloo, Neb. Mar. 12, 1903, 190 

"(Signed) J. C. ROBINSON." 

The action is replevin, hence the plaintiff in order to 
recover, must have been the owner of the property at the 
time the action was begun. He bases his title to the prop
erty upon the terms of the contract, arguing, first, that the 
seed from which the corn grew was the property of the 
plaintiff; second, that the defendant was the owner or 
lessee of the land on which the corn grew; third, that un-
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less in law the agreement is void Robinson is the owner 

of the corn. In support of the contract he argues that it 

is not one of sale, and does not fall within the rule of con

tracts for things not in esse but that it falls within the rule 

in Sanford v. Modine, 51 Neb. 728, wherein it is held that 

a lease wherein a cropping tenant agrees that the title to 

crops grown shall be in the landlord until the crop is di

vided is valid, and that the title to such crops is in the 

landlord until division is made.  
On the other hand the defendant contends: First, ad

mitting for the sake of the argument, that the contract is 

a valid one, it is only executory in its character, and title 

would not pass from the defendant to the plaintiff to the 

corn grown until some further act had been performed in 

relation to the same; second, that the contract is void for 

the reason that no sale can be made of property not iii 

existence.  
The contract recites that the defendant has borrowel 

seeds to plant a certain acreage of corn. That he agrees 

to plant and cultivate the same properly, and deliver to 

the plaintiff at his seed house at Waterloo, Nebraska, "the 
entire merchantable increase" thereof on or before the 
date specified. That the corn should be delivered in a 

bright, well cured, marketable condition, free from impure, 
rotten or bad kernels. That if the corn is not in proper 
condition the plaintiff can at once have the same put in 

proper condition at the defendant's expense, or the plain
tiff may reject all or any part of such unmarketable crop.  
That the corn is to have germinating qualities which shall 

test at least eight-five per cent. The plaintiff agrees to 

pay in cash, "after satisfactory tests," to defendant for 

his "labor and service in planting and attending and de
livering said corn crop" at the rates specified in the con

tract.  
It will be observed that no specific land upon which the 

crop was to be grown is mentioned in the contract. That 
while the defendant was bound by the contract to plant a 
certain acreage of corn, to cultivate it and to "deliver the
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merchantable increase" thereof, the plaintiff was not 
bound to accept the same or any part of it unless it had 
germinating qualities which should test at least eighty
five per cent., be delivered in a bright, well cured, market
able condition, and be free from impure, rotten or bad ker
nels. It is clear that the execution of this contract on the 
part of the defendant required a separation of the corn 
crop so that that which failed to germinate to the per
centage specified, and the impure, rotten or bad kernels, 
and those that were not bright and well cured, should be 
separated from the remainder of the crop, and that it was 
only that portion of the crop which came up to the stand
ard established in the contract which the plaintiff could, 
by its terms, be compelled to accept. The plaintiff, by 
this contract, did not agree to purchase or to pay for all 
of the corn grown by the defendant from the seed fur
nished under the contract. If the larger portion of the 
crop had been deficient in the qualifications required, 
which under the climatic conditions in this state might 
well happen in some years, he would have no interest so 
far in the crop and no right to insist upon its delivery to 
him.  

The general rule is that, where anything remains to be 
done by either or both parties to a contract of sale, before 
delivery, either to determine the identity of the thing sold, 
the quantity, or the price, the contract, until such things 
are done, is executory and the title does not vest in the 
purchaser. Holmes v. Bailey, 16 Neb. 300.  

It is true that the contract recites, and the plaintiff 
argues, that the payment to the defendant is to be made 
for his labor and services in planting and attending the 
crops, but since the evidence shows the plaintiff did not 
furnish the land upon which the crop was to be grown, and 
that it was the intention of the parties that it was to be 
grown upon land leased by the defendant, the contract 
failed to recite the truth. He was to be paid not for labor 
alone, but for that which embodies both labor and the 
energy of the soil and elements, a certain portion of the
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crop itself. Taken as a whole, the contract is a contract 

of sale of a certain portion of crops yet to be planted, the 

portion sold to be identified by means of a, certain stand

ard set forth therein. In order to identify the portion 

sold, the measure and standard specified in the contract 

must be applied, and it would be imposible to determine 

to what extent the plaintiff would be liable under the 

contract to take and pay for the crop until this had been 

done. Manifestly, the contract was executory in its char

acter. It was not the sale of the entire mass of a crop to 

be grown upon a certain specified tract of land which has 

been held by some courts to be an executed contract, and 

to pass title to the crop, but it was in effect a sale of a cer

tain portion of a crop yet to be raised which was indis

tinguishable, and not capable of identification until sepa

rated from the mass. See Am. & Eng. Ency. Law (2d ed.), 

note 5, p. 1042. Further than this, the contract provides 

for a sale of property not in use. The seed was in be

ing at that time but that was all. It is different from a 

case wherein a landlord rents certain specific land to a 

tenant upon which the tenant agrees to raise a crop, and

that the title to the crop should remain in the landlord 

until after division. Such a case was Sanford v. Modie, 

51 Neb. 728, cited by plaintiff, from which this case is 

easily distinguishable. The contract herein recites that 

the defendant has borrowed the seed, but that is as far as 

any potentiality of the crop was in existince. Authorities 

differ as to how far a sale may be made of an article which 

is not yet in existence. The general doctrine is that, if 

the property has a potential existence-such, for exainnle, 

as the natural increase or product of property which is 

already in the hands of the seller-it may be sold or mort

gaged.  
In the case of Brown v. Neilson, 61 Neb. 765, 54 L. R. A.  

328, a full and exhaustive discussion is made by Judge 

HOLCOMB of the question as to whether a lien may be 

created upon property not in existence by the terms of a 

lease which apparently in terms granted such lien. All

JANUARY TERM3, 1905. 247VOL. 73]
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the cases in this state bearing upon the point under 
consideration are examined and compared with the decis
ions in other states and in England, citing and quoting 
with approval Cole v. Kerr, 19 Neb. 553. He says in the 
opinion: "The natural and logical deduction to be made 
from the authorities above cited is that the agreement 
under which the plaintiffs claim, being executory in its 
nature and not fully executed, is insufficient to pass any 
legal interest in, or equitable lien on the property on 
which the lien is claimed, because not then in existence.  
* -* * The contract in the present instance is not the 
result of a mistake or failure of the parties to correctly 
express their intentions in the stipulation creating the 
alleged lien. It amounts only to a mere license, which to 
become effective for the purpose of creating a valid lien 
requires a change of possession of the property when or 
after acquired. Until a new act intervenes, no sufficient 
title passes to the lessor which he can enforce at law or 
in equity, nor is he entitled to reli-f by the application of 
any recognized rule of equity, under the doctrine of spe
cific performance." See also Hatt/c Creek Valley Bank v.  
First Nat. Bank, 62 Neb. 825, whwirin it is held that a 
mortgage upon the increase of donstic animals to be 
thimerafter beot I en is only an agree mient for a lion invalid 
wit hout poisdion given by the morta igor. Forsyth Jfg.  
(o. r. C(an!!n, 112 Ga. 199, 81 Ain. St. 28, and mono
graphic note; Long c. lines, 40 Kan. 216, 16 Pac. 339; 
Townsend Brick & Contracting Co. v. Allen,, 62 Kan. 311, 
52 L. R. A. 323.  

A reexamination of the cases upon this point would be 
fruitless. We are satisfied with the principles thus laid 
down which have been the rule of this court ever since 
Lanphere v. Lowe, 3 Neb. 131, decided in 1873. The con
tract in the instant case attempted to give the plaintiff 
title to corn which was not in existence either actually or 
potentially and which after it was grown required to be 
separated and distinguished from the entire crop before 
the vendee could ascertain that portion which he was en
titled to receive and pay for.
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If the plaintiff had refused to accept the corn and the 
defendant had brought an action for damages for the 
breach of the contract he could not have recovered for the 
whole of the crop, but, if at all, merely for that portion 
which possessed the qualifications required, and to ascer
tain this, required a separation and division from the 
mass. Assuming that the contract is valid as an execu
tory contract of sale of part of the crop, which we do. not 
decide, the plaintiff can only recover by proving title in 
himself to the specific property replevied. Before his title 
to any of the crop could be completed it was necessary 
that it should be separated and set apart to him. This 
not having been done, his title never ripened into a per
fect one. We conclude therefore that the contract was ex
ecutory in its nature, and that the title to the property 
could not pass to the plaintiff until separated and de
livered to him by the defendant. This not having been 
done, the title never passed, and he is not entitled to 
recover in this action.  

We recommend that the judgment of the district court 
be affirmed.  

AMES and OLDHAM, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFiRmBD.  

OHAS. W. EBEL v. EDWARD STRINGER, IMPLEADED WITH 
SOMERSET TRUST COMPANY, APPELLANT, AND MARY 
BUTLER, APPELLEE, ET AL.  

FnrBD FEBRUARY 9, 1905. No. 13,716.  

1. Attorney: APPEARANCE: PRESUMPTION. Where an attorney appears 
in an action for a defendant, the presumption is that he was 
authorized to appear. Evidence examined, and held not to over
come this presumption.
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2. Judgment: SATISFACTION. A judgment is extinguished when it is 
paid by one who is primarily liable for its satisfaction, and it 
cannot after such payment be kept alive by assignment to a 
third person or corporation.  

3. - : ASSIGNMENT: EVIDENCE. Under the facts, held, that no 
competent evidence of an assignment of the judgment by the 
judgment creditor has been adduced.  

APPEAL from the district court for Holt county: WIL
LIAM H. WESTOVER, JUDGE. Affirmed.  

R. R. Dickson, for appellant.  

W. R. Butler, contra.  

LETTON, C.  

This is a cross-action whereby the Somerset Trust Com
pany, a corporation, appellant, sought to subject 160 acres 
of land in Holt county, the title to which is in Mary But
ler, appellee, to the payment of a judgment. The facts 
are substantially as follows: In 1899 one Ralph Ege be
came the owner of a certain quarter section of land in 
Holt county, Nebraska. In 1897 he made an assignment 
of all his property for the benefit of his creditors, and on 
October 22, 1898, the appellee, Mary Butler, purchased 
said land at public sale from the assignees of Ege. On the 
18th day of August, 1894, an action was begun by Justin 
McCarthy, Sr., in the district court for Holt county 
against Cortelyou, Ege and Van Zandt, J. G. Cortelyou, 
M. N. Van Zandt, A. B. Van Zandt, Ralph Ege and J. S.  
Van Zandt upon a supersedeas bond, and on the same day 
a summons was issued and served upon all the defendants 
except J. G. Cortelyou and Ralph Ege. Ege was a resi
dent of the state of New Jersey and a member of the firm 
of Cortelyou, Ege and Van Zandt, which at that time was 
doing business at Ewing in Holt county as the Bank of 
Ewing. H. M. Uttley, an attorney of O'Neill, was em
ployed by the firm to defend the action. He filed an an-
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swer and appeared for all the defendants. A trial was had 
and on the 30th day of March, 1895, judgment was ren
dered against all the defendants for the sum of $1,021.24 
and $284.38 costs. The action was carried to the supreme 
court, a supersedeas bond being signed on behalf of the 
defendants by their attorney H. M. Uttley, and by J. L.  
Roll and D. G. Roll with others, as sureties. The judg
ient of the district court was affirmed in this court, and 
in March, 1898, the defendants, A. B. Van Zandt and J.  
S. Van Zandt, J. L. Roll and D. G. Roll signed and de
livered to Justin McCarthy, Sr., or his attorney, their joint 
promissory note in payment of this judgment. A few 
weeks afterwards, J. G. Cortelyou went to O'Neill with J.  
L. Roll, paid off the note, and the judgment was apparently 
assigned by J. L. Roll to the Somerset Trust Company of 
which J. G. Cortelyou was a stockholder, director and 
president. In judgment record No. 3, page 75, the follow
ing entries appear: "March 24, 1898, assignment of this 
judgment to Jacob L. Roll. The same on file. March 
24, 1898, Assignment of this judgment from Jacob L.  
Roll to the Somerset Trust Company." The original 

assignments, if any were ever made in writing, appear 
to have been lost and do not appear in evidence. Roll tes
tifies that the judgment was assigned by McCarthy or his 
counsel to him in trust for the signers of the note, and that 
the Somerset Trust Company advanced the money and he 
assigned the judgment to it. Upon cross-examination he 
says, that the judgment was first paid by the note given 
by the judgment debtors, A. B. Van Zandt, J. S. Van 

Zandt, himself and his brother. That none of the parties 
to the note furnished the money with which it was paid, 
but that it was furnished by J. G. Cortelyou, who was one 
of the judgment debtors and president of the Trust Com
pany. That the note was given some time prior to the as
signments. That they were made on the day Cortelyou 
and he came to O'Neill together, that McCarthy was not 

there at all, but M. F. Harrington, McCarthy's attorney, 
was. That the note was given to Mr. Harrington to pay
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the judgment instead of to McCarthy, and that the assign
ments were made after the judgment was paid by the note.  
On the other hand, Mr. McCarthy swears positively that 
he never made any assignment to Mr. Roll, and never 
signed any kind of paper, and that the judgment was paid 
by J. G. Cortelyou to 'Mr. Harrington. That he was 

present at the time and received the full amount then and 
there, and that Mr. Roll was not present at the time the 
money was paid, though he had been just before.  

The trial court found upon this branch of the case 
that the district court never acquired jurisdiction over 
Ralph Ege, and that no judgment was ever recovered by 
McCarthy against him for want of jurisdiction.  

The court further found that McCarthy never sold the 
judgment to J. L. Roll, that he never received any money 
on said judgment from Roll, that Roll never was the owner 
of said judgment, and never assigned it to the Somerset 
Trust Company. The court further found that the judg
ment was paid by the judgment debtors, J. G. Cortelyou, 
A. B. Van Zandt and J. S. Van Zandt, and the lien thereof 
as well as said judgment satisfied and extinguished.  

The case in this court is tried de novo. From the testi
miony in the record, we are of the opinion that there is not 
sufficient evidence to overcome the presumption in favor 
of the authority of the attorney H. M. Uttley to appear for 
Ralph Ege in the action upon which the judgment was 
rendered. It appears that he was employed by Ege's part
ners and business associates. That Ege's son, who had 
charge of his father's matters in that vicinity, was em
ployed in the bank at Ewing and knew of the litigation, 
and that no disclaimer has ever been made by Ege of 
Uttley's authority.  

Ege does not in this action nor has he in any other 
action asserted that Uttley had no authority to represent 
him, and as long as he makes no complaint no one else is 
entitled to do so for him. Uttley having appeared in the 
action for all the defendants, including Ege, the court ac
quired jurisdiction, and the judgment was properly ren-
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dered .against Ege, and was of full force and effect as to 
him.  

We are satisfied, however, with the finding of the dis
trict court that the judgment was satisfied by the giving 
of the note by A. B. Van Zandt and J. S. Van Zandt, J. L.  
Roll and D. G. Roll, and the payment of the note by Cor
telyou. The judgment creditor swears positively the judg
ment was paid and that he made no assignment of it and 
there is no competent proof in the record that any assign
ment was ever made.  

It is true the judgment record recites that an assignment 
to Roll is on file, but it does not recite who made the as
signment. Even if it had been filed and lost thereafter, 
there is no proof of the contents of the paper and there is 
nothing to show by whom it was executed, whether by Mc
Carthy himself, or his attorney; or if made by the attorney 
no proof of any authority on his part to transfer the judg
ment in such manner is made. Taking these facts into 
consideration in connection with all the evidence relating 
to the manner of doing business of the Somerset Trust 
Company, the persons who constitute its stockholders, and 
the apparently unlimited control over its affairs exercised 
by its president, John G. Cortelyou, who was primarily 
liable upon the judgment, such control going to the extent 
that all its funds were intermingled with and kept by 
him among his own money in his private bank account, we 
are satisfied that whatever might have been Cortelyou's 
intention as to the Trust Company when he paid the 
money, his payment under all the circumstances was a 
satisfaction of the judgment. John G. Cortelyou is dead, 
and we, therefore, cannot hear his version of the transac
tion, but his memoranda and the book accounts of the 
Somerset Trust Company have been produced in order to 
substantiate the company's contention. A judgment is ex
tinguished when it is paid by one who is primarily liable 
for its satisfaction and it cannot, after such payment, be 
kept alive by assignment to a third person or corporation.  
First Nat. Bank of Plattsmouth v. Gibson, 60 Neb. 767;
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Henry & Coatsworth Co. v. Halter, 58 Neb. 685. The evi
dence is meager and conflicting as to whether the note 
given by the Van Zandts and the Rolls was accepted in 
payment of the judgment, but there can be no question 
that the money paid by Cortelyou was that which was re
ceived by McCarthy on the day that the transaction was 
finally closed.  

If the note had been accepted in payment of the judg
ment, no assignment made afterwards could give new life 
to it, so that if we accept the transaction as to the note 
testified to by the witness Roll, who testified on behalf of 
the Trust Company, the judgment was paid before the 
assignments, if any, were made.  

Having come to this conclusion, it is unecessary to ex
amine the question of whether or not Mrs. Butler was a 
purchaser of the land without notice of the lien of the 
judgment, which was a further finding of the district 
court. If the judgment was paid it was extinguished and 
no one could assert any rights under it.  

We recommend that the judgment of the district court 
be affirmed.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

HITCHCOCK COUNTY V. JOHN H. BROWN.  

FILED FEBRUARY 9, 1905. No. 13,654.  
County Board: DISALLOWANCE OF CLAIM: APPEAL. Where a*n appeal 

is taken from the order of a board of county commissioners dis
allowing a claim, and a bond as required by statute is filed with 
the county clerk within the time allowed, and approved by him, the mere fact that such officer, who is also ex officio clerk of the 
district court of the same county, indorses the approval of the 
bond as clerk of the district court, is not a suf5cieut irregularity 
to defeat the ends of the appeal.
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ERROR to the district court for Hitchcock county: 
ROBERT C. ORR, JUDGE. Affirmed.  

C. TV. Shurtliff and V. F. Button, for plaintiff in error.  

A. A. McCoy and J. TV. Jones, contra.  

OLDHAM, C.  

In September, 1901, a complaint was filed before a 
justice of the peace of Hitchcock county, Nebraska, charg
ing one Grabaugh with burglary and lareeny. A hear
ing was had on this complaint before the justice, and the 
defendant was held to appear at the next term of the dis
trict court for said county. The justice filed a certified 
transcript of the costs with the clerk of the district court, 
giving the items of the same and to whom each was due, 
and on what account; among these items of costs were the 
fees due the defendait, John H. Brown, as sheriff of 
Hitchcock county. The county comissioners proceeded 
to examine into the bill of costs, and upon such examina
tion, they expressed the opinion that the defendant was 
only guilty of petit larceny and not of burglary and 
larceny as charged in the complaint, and for that reason 
they refused to allow the fees of the sheriff, as there were 
no funds in the county for paying costs in misdemeanor 
cases. From the order disallowing this claim the sheriff 
served notice of appeal upon the clerk of the county within 
the time allowed by statute. He also filed an appeal bond 
with two sureties, which was approved by the clerk, but 
in noting the approval of the bond the county clerk of 
the county, who is ex officio clerk of the district court, 
noted his approval of the bond as "clerk of the district 
court." The transcript of the proceedings, however, was 
certified to by the dual clerk as "county clerk" and the 
notice was served upon him as clerk of the county. When 
the cause was docketed in the district court the county 
attorney filed a motion -to dismiss the appeal because the
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bond had not been approved by the "county clerk." This 
motion was overruled, and on a trial had to the court, a 
jury being waived, judgment was entered in favor of the 
sheriff and against the county for the statutory fees to 
which the sheriff is entitled in felony cases. To reverse 
this judgment the county brings error to this court.  

The only question urged in the brief of the county is 

that the district court erred in not dismiiising the appeal 

of the sheriff because his bond appeared to have been 

approved by the clerk of the district court instead of by 
the county clerk. It is conceded that the county clerk in 

Hitchcock county is c.r officio distriet clerk of the same 

county. While it is true that the statute requires that 

the appeal bond in this class of cases shall be filed with 

and approved by the county clerk of the county, yet it 

seems to us that that is just what has been done in this 

case. It would be running hairsplitting technicality riot 
for the purpose of defeating meritorious appeals to say 
that, when a claimant files his bond and notice of appeal 
with the county clerk, the mere fact that such officer 
in approving the bond designates himself clerk of the dis

trict court is such a substantial variance from the pro

visions of the statute as to defeat the ends of the appeal.  

If the clerk bad made no notation on the bond and had 

simply approved it, this is all either the spirit or the letter 

of the statute authorizing the appeal would have de

manded. This view seems to be in harmony with the doc

trine announced by this court in the recent case of Jarvis 

v. County of Chase, 64 Neb. 74. In that case a motion to 

dismiss was urged because the record failed to show 

proper service of the notice on the county clerk. In dis

posing of this objection, SULLIVAN, C. J., speaking for 

the court, said: "The statute requiring notice to be served 

upon the clerk, must, of course, be substantially complied 

with; but, since the sole object of the appeal is to enable 

parties to obtain justice, we see no reason for judging 

harshly or condemning for trivial faults the proceeding 
by which it is sought to transfer the cause to the appellate.
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court. The notice here in question was addressed to the 
county clerk, and it is entirely certain that it was delivered 
to him, for he states in the transcript filed in the district 
court that he filed it and copied it within twenty days 
after the county board rendered the decision. The notice 
having been delivered to the county clerk within the time 
limited by the statute, and the appeal bond having been 
given and approved, the district court, when the transcript 
was filed, had jurisdiction of the case, and should have 
proceeded to a trial on the merits." In the case at bar the 
record clearly shows that the notice was served in time 
on the county clerk and that the bond was delivered to 
him and approved by him. The transcript was certified 
within the statutory period by the county clerk and it also 
clearly appears that the appeal stood chin deep in merit.  

We therefore reconnend that the judgment of the dis
trict court be affirmed.  

AMES and LETTON, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

JOHN H. DANIELS ET AL. V. MUTUAL BENEFIT LIFE INSUR

ANCE COMPANY.  

FILED FEBRUARY 9, 1905. No. 13,695.  

1. Mortgages: DEFICIENCY JUDGIMENTS. The law of 1897, repealing the 
statute which permitted deficiency judgments, has no application 
to real estate mortgages executed before the passage of that act.  

2. Jury Trial. On a motion for a deficiency judgment in the fore
closure of a real estate mortgage executed prior to the passage 
of the law of 1897, the mortgagors are not entitled to a trial by 
a jury.  

ERROR to the district court for Douglas county: GEORGE 
A. DAY, JUDGE. Affirmed.  

20
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Daniels v. Mutual Benefit Life Ins. Co.  

Charles TV. Haller, for plaintiffs in error.  

Warren Switzler and Clency St. Clair, contra.  

OLDHAM, C.  

This is a proceeding in error to reverse the judgment 
of the district court for Douglas county in entering a 
deficiency judgmient against plaintiffs in error, who were 
defendants in the court below, in a proceeding to foreclose 
a real estate mortgage. The mortgage was made and 
executed September 1, 1890, to secure an indebtedness 
maturing within five years. When the principal debt 
matured it was extended by a written agreement for a 
further period of five years, or until September 1, 1900.  

Two questions are presented: First, that as the time 
of the payment of the indebtedness under the extension 
agreement did not mature until after the repeal of the act 
known as the deficiency judgment law, the court was with
out jurisdiction to enter a deficiency judgment. This 
question was carefully examined by this court in the case 
of Burrows v. Vanderbcrgh, 69 Neb. 43, and we there held, 
that the act of 1897 (Laws, 1897, ch. 95), did not affect 
the right to a deficiency judgment-an effective part of 
the remedy-in a foreclosure proceeding on a real estate 
mortgage executed before the passage of this act.  

The next question urged is that the court erred in over
ruling the demand of plaintiffs in error for a trial by jury 
on the question of their liability for a deficiency judgment.  
The determination of this question depends on the nature 
of the action at its inception. If purely equitable the right 
of trial by jury did not exist; if legal in its nature at its 

inception, although equitable defenses might be interposed, 
the right of a trial by jury would still remain. Schu

macher v. Crane-Churchill Co., 66 Neb. 440. But where 
the action as originally instituted seeks equitable relief 
alone, the interposition of a legal defense does not secure
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for the defendant a right to a trial by jury of the legal 
defenses pleaded. Albin v. Parmele, 70 Neb. 746; Sharmer 
v. McIntosh, 43 Neb. 509; Morrissey v. Broom al, 37 Neb.  
766. The action to foreclose the real estate mortgage being 

purely equitable in its inception, the right to a trial by 
jury did not arise on defendants answer to the motion 
for a deficiency judgment.  

We therefore recommend that the judgment of the dis

trict court be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NEW OMAHA THOMSON-HOUSTON ELECTRIC LIGHT COM

PANY V. JOHNERSON C. ROMBOLD.* 

FILED FEBRUARY 9, 1905. No. 13,963.  

1. Law of Case. Held, That all questions involved in this controversy 

which were examined and determined in the former opinion on 

this case, reported in 68 Neb. 54, except the question considered 

in our second opinion in the same case, 68 Neb. 71, are governed 

by the "rule of the law of the case" and should not be reexam
ined unless clearly erroneous.  

2. Evidence: REVIEw. Action of the trial court in the admission of 

evidence examined, and held not prejudicial.  

3. Instructions examined, and held to have fairly covered every ques

tion at issue in the controversy.  

ERROR to the district court for Douglas county: LEE S.  
ESTELLE, JUDGE. Affired.  

W. W. Morsman and Greene, Breckenridge & Kinsler, 
for plaintiff in error.  

Crane & Boucher and T. J. Mahoney, contra.  

* Rehearing denied. See opinion, p. 272, post.
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OLDHAM, C.  

On the 12th day of June, 1899, Johnerson C. Rombold, 
plaintiff in the court below, filed his petition in the dis
trict court for Douglas county, against the defendant 
electric light company, alleging, in substance, that on 
March 22, 1898, he entered the employ of the defendant 
company as a lineman in the city of Omaha, it being his 
duty under the direction of the defendant to erect poles 
and string wires in the streets of said city, and that he 
continued in such employ up to and including a part of 
July 1, 1898, or a period of a little more than three 
months. He further alleged that at about five o'clock P.  
M. on said July first, he and his fellow workmen were 
engaged in stringing wires on poles and cross-arms at 
Jones street, between 4th and 5th streets in said city; 
that in the course of his employment he was directed by 
defendant to climb a certain pole to a height of about 45 
feet, and string a wire upon the top cross-arm; that on 
this pole there were eight cross-arms, about 20 inches 
apart, and on each cross-arm from four to six electric and 
telephone wires 16 inches apart, about 28 of the wires 
being insulated electric light wires; that on the second 
cross-arm from the top, the first and second wires on the 
north side of the pole were insulated and carried a heavy 
current of electricity; that each of these wires were spliced 
at a point about two feet west of the cross-arms, the insu
lation being removed and the wires twisted together, 
the bare ends of the wires being allowed to extend out 
about an inch from the main wire; that the solices were 
negligently made, in that there *was a failure to cover 
them with insulating material or "taping," to protect em
ployees and others from coming in contact with such ex
posed wires; that plaintiff climbed up this pole on the 
east side of the cross-arm, strung the wire at the north 
end of the top cross-arm and desceuded to the west side of 
the cross-arms between the first and second wires; that 
when his feet were on the fourth cross-arm from the top
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his right arm came in contact with the uncovered wire ex
tending from the splices next to the pole, and at the same 
time his back came in contact with the uncovered wire 
extending out from the splices on the second wire from the 
pole; that he thereby became "short-circuited," receiving 
an electric shock which rendered him unconscious, caus
ing him to fall to the ground, breaking both feet and right 
ankle and necessitating the amputation of his right foot.  
Because of these injuries he prayed a judgment for 
$25,000.  

The defendant for its amended answer at the last trial 
of the cause in the court below denied specifically that 
it was its duty to insulate the wire complained of in the 
petition. Defendant also specifically alleged that the de
fects complained of were open and obvious and that the 
plaintiff assumed the risk, by virtue of his employment, of 
injuries from contact with them. That the defects could 
have been seen by plaintiff by the exercise of ordinary 
care, and that he was guilty of contributory negligence in 
failing to avoid them. The answer also alleged that on 
the 12th day of October, 1898, the plaintiff signed a re
lease and received from defendant $325 in full satisfac
!ion and discharge of the claim set forth in the petition.  
The release pleaded in the answer was as follows: 

"Received of New Omaha Thomson-Houston Electric 
Light Co., this 12th day of October, 1898, the sum of three 
hundred and twenty-five dollars, in full satisfaction and 
discharge of all claims accrued or to accrue in respect 
of all injurious results, direct or indirect, arising or to 
arise from an accident sustained by me on or about the 
first day of July, 1898, while in the employment of the 
above. $325. J. C. RoMBOLD.  

"Witness, W. F. WHITE, 
"Address, Omaha, Neb." 

The plaintiff replied, denying the allegations of the 
amended answer, except as alleged in the petition, and al
leged that he was induced to sign the release by fraud
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practiced upon him by the misrepresentations of W. F.  
White, superintendent of the defendant electric light 
company, and by the pretended receipt being misread to 
him by George A. Gilbert, superintendent of the Employ
ers Liability Assurance Company, as though it were but 
a receipt to an insurance company for his hospital ex
penses and medical attendance. He denies that any men
tion was made to him of any settlement with the electric 
light company for his injuries, but says that superintend
ent White represented to him that as soon as he had re
covered sufficiently, the electric light company would give 
him $500 and restore him to a good position in their em
ploy, and that plaintiff was not in a fit mental or physical 
condition to enter into a contract when the alleged re
ceipt was signed. We have thus stated the issues some
what at length, although this case is now before this court 
a third time for review, and although at its first hearing 
the issues then arising between these parties were very 
carefully and succinctly stated in an able and well con
sidered opinion by HASTINGS, C., reported in 68 Neb. 54.  
This opinion affirmed the judgment of the district court 
in favor of plaintiff for $15,000 damages, but on a re
hearing a second opinion was written by ALBERT, C., offi

cially reported in 68 Neb. 71, reversing the judgment for a 
single error, that of the trial court in giving the eighth 
paragraph of instructions, and reaffirming and approving 
all other conclusions reached by Commissioner HASTINGS.  
When the cause was remanded to the district court in con
formity with this latter opinion, on a second trial to a 
jury in the district court, plaintiff was awarded a judg
ment of $11,400, and to reverse this judgment the defend
ant electric light company again brings error to this court.  

At the outset of this discussion we are confronted with 
a contest between the able counsel for plaintiff and de
fendant as to what, if any, questions now involved in this 
controversy have been passed upon by this court in our 
former opinions, so as to be governed by the "rule of the 
law of the case." It is contended by counsel for the
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electric light company, because the opinion by ALBERT, C., 
set aside the former judgment of this court and remanded 
the cause for a new trial in the court below, no question 
now involved in the controversy can or should be con
trolled by the law of the case. While, on the other hand, 
it is contended by counsel for Rombold that every question 
determined in the first opinion by HASTINGS, C., is spe
cifically reaffirmed in the subsequent opinion, with the 
exception of the action of the trial court in giving the 
eighth paragraph of instructions, and that each of these 
several questions so passed upon in our first opinion are 
within the rule and should not again be examined unless 
clearly wrong. Defendant company urged in support of 
its contention that the issues were changed by the filing of 
an amended answer at the last trial and by procuring ad
ditional testimony, particularly that of one Hohlrege, its 
present general manager. An examination of the issues 
existing at the time of our former opinions shows that so 
far as the petition and reply of the plaintiff Roubold is 
concerned there has been no change vhatever in the sub
stance of the issues; that at the time of the first trial of 
the cause, defendant by its answer put in issue each of 
the defenses now relied upon, and in addition to this it 
put in issue the truth of the allegation of plaintiff's peti
tion as to the existence of the untaped splices on the wires, 
which were alleged to have been the cause of the injury.  
The electric light company in its brief says that at the time 
of the first trial of the cause it did not believe that such 
untaped splices were upon the wires, but that after the 
trial it became convinced of the truth of this allegation, 
and for that reason filed an amended answer, conceding 
their existence. Now, the only manner in which the 
amended answer changed the issues, so far as the fact of 
the existence of the untaped splices and the manner in 
which the plaintiff Rombold was injured, was to admit 
these allegations, which were formerly denied. The com
pany in its amended answer did plead with much more 
particularity and precision its defense of the assumption
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of the risk by plaintiff Rombold by reason of his employ
ment, and also of the defense that the defect was open 
and obvious, but each of these defenses had been offered 
at the first trial and were treated both by the trial court 
and by this court as having been sufficiently pleaded.  
The issue of settlement was pleaded at the first trial, and 
the evidence touching this issue and the fraud alleged to 
have been perpetrated upon Rombold in procuring his 
signature to the receipt are substantially the same as 
formerly pleaded and passed upon by Commissioner HAST

INGS in our first opinion. So that the only effect of the 
alleged change of issues by the amended answer was to 
relieve plaintiff Roibold of the burden of proving the 
existence of the untaped splices, and the manner in which 
he claims-to have been injured.  

Nor do we see anything in the testimony of the new wit
ness Holdrege, an electric engineer and present manager 
of defendant company, offered at the last trial, to make 
a material change in the evidence. We have carefully 
examined this new evidence and the witness appears to 
have been fair and impartial in his testimony. He knew 
nothing about the accident, was at the time it occurred, 
according to his testimony, working as lineman for a 
telephone company in Chicago; he has only been con
nected with defendant company since the first of the year 
as he states. le never worked as a lineman for an elec
tric light company and admits that the wires of an electric 
light company are charged with a much higher and more 
dangerous current of electricity than those of a telephone 
company; that the necessity of insulation is much greater 
on electric light wires than on telephone wires. He also 
testifies from his knowledge of the business that it is the 
duty of an electric light company to insulate its wires, 
and that when a service wire, as is conceded to have been 
the fact in this case, has been disconnected, the splices 
should be immediately taped and insulated by the lineman 
who disconnects the wire. le also testifies that no line
man is permitted to tap the wires of an electric light com-
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pany without being ordered to do so by his superiors, and 
that when a service wire is disconnected, it can only be 
done by order of the company and that a lineman ordered 
to do so is expected to insulate and tape the splices as soon 
as the wire is disconnected. He is of the opinion from his 
knowledge of the business that it is the duty of a lineman, 
whether stringing wires or otherwise employed, to look 
for and report or insulate any untaped splices he may 
discover. On this branch of the case his testimony is 
merely cumulative of that offered at the other trial, and 
only adds one more witness to a fact testified to by several 
others at the former hearing. We therefore conclude that 
all questions determined in the first opinion by Commis
sioner HASTINGS, except the question involved in the prin
ciple announced in the eighth paiagraph of the instruc
tions formerly given, are governed by the "rule of the 
law of the case" and should not be further considered un
less clearly erroneous. Mead v. Tzschuck, 57 Neb. 615; 
Home Fire Ins. Co. c. Joliansen, 59 Neb. 349; Wittenberg 
v. Mollyneaux, 59 Neb. 203.  

In our former opinion on this case we held in brief that 
it was not error to sumit to the jury whether the defend
ant company had taken reasonable care to provide a safe 
place for plaintiff to work under all the facts and cir
cumstances surrounding the controversy; and also that 
whether due care wits used by plaintiff in avoiding the 
injury was a question for the jury; that whether plaintiff 
had assumed the risk was also a question for the jury, and 
whether or not the alleged receipt had been procured from 
plaintiff by fraud and misrepresentations was likewise a 
question for the determination of the jury. In our sub
sequent opinion in 68 Neb. 71, we held that one of the 
issues of fact in this case is whether it was the duty of the 
defendant to protect the plaintiff from the defects in 
question, or whether that duty devolved upon plaintiff, 
and that it was error under the evidence to instruct as a 
matter of law that this duty devolved upon the defendant, 
and because the eighth paragraph of instructions declared
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as a matter of law that such duty devolved upon the de
fendant, the instruction was condemned and a new trial 
ordered, which was tantamount to saying that such ques
tion should have been submitted '. the jury, under a 
proper instruction.  

It is urged strongly by counsel for the electric light 
company that in any view the former decision of this 
court in holding that the question of defendant's negli
gence, in not insulating the untaped splices, was one of 
fact to be determined by the jury, was erroneous, because 
the evidence establishes by a clear preponderance that the 
duty of discovering and insulating these splices devolved 
upon plaintiff, and not upon defendant under plaintiff's 
contract of service. We have made a further examination 
of the evidence contained in the present record without 
regard to our former holdings, and are fully satisfied from 
such investigation that the testimony is fairly conflicting 
on this question. According to plaintiff's theory, sup
ported by his own testimony and that of other linemen 
who testified in his behalf, it is only the duty of a lineman 
to look for and repair defective wires when directed to do 
so. While it is conceded by plaintiff that when directed 
to insulate and repair defective wires it is his duty to do 
so, yet he contends that it is only his duty when doing 
construction work to protect himself against obvious 
dangers. He concedes that if he had been sent to look for 
these uninsulated splices he would have been able to have 
discovered them, but that having been directed to ascend 
the pole for the purpose of stringing wires on the top 
thereof, his duty was to obey this order and climb as it 
was necessary to do to the first cross-arm and ascend from 
there on the cross-arms with care and caution between 
the double row of wires which fenced him in on either 
side until he reached the top of the pole; that when he 
reached the top of the pole and fixed the wire, which he 
was stringing, in its proper place, it was necessary to 
descend on the west side of the cross-arms; that he looked 
down before beginning his descent to see that the way was
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clear, but discovered no obstacle, and was carefully de
scending when his arm and back at the same time came in 
contact with the splices and formed a circuit which caused 
the injury. That during about twenty years experience 
as a lineman he had never before known of untaped 
splices being left on the wires. His testimony is supported 
by that of other witnesses experienced as linemen. It is 
not claimed that there was any contract between plaintiff 
and defendant specifically prescribing the risks he should 
assume or the work that he should do; he merely applied 
to one of the company's foremen for a job as a lineman, 
stating the experience he had had and that he was a mem
ber of the union, and on this statement he was offered 
work at $2.50 a day as lineman and entered defendant's 
service under this and no other contract. He had never 
before worked on the line at the place of his injury and 
was not directed to make repairs when he ascended the 
pole. Now, on the question as to the danger being obvious, 
there was likewise some conflict in the testimony which in 
our view on this issue clearly preponderated in favor of 
plaintiff's contention. In the first place, the untaped 
splices were in a network of wires and projecting only an 
inch; and were so colored by age that at a casual glance it 
would have been difficult to have determined whether the 
splices were taped or untaped. Also in descending the pole 
plaintiff had his face turned toward the pole and had to 
watch with care both for his footing and his handholds in 
making the descent. One of these splices came in contact 
with his back and the other with his arm which he had 
placed under a wire to take hold of the cross-arm. Under 
these circumstances, and in view of the fact that more 
than a year after the injury had occurred the company 
with all its employees had not yet discovered the existence 
of these untaped splices, although one of its linemen had 
ascended and descended the pole on which plaintiff was 

injured and strung a wire upon it a few minutes before 
plaintiff's injury, and its foreman had gone to the pole 
after plaintiff's injury and made an examination for the
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purpose of discovering the untaped splices and failed to do 
so, consequently, we think, that there was not such an 
overwhelming weight of evidence in favor of the danger 
having been obvious as would justify us to overthrow the 
finding of two juries and two trial courts and our own 
former opinion upon this question.  

Again the questions involved in this issue were submit
ted to the jury for special findings by request of counsel 
for the electric light company on the following inter
rogatories: 

"3. Were the untaped splices on the wires between 
which Rombold started to descend the pole obvious and 
of such character as to be open to the usual view of a 
lineman in Rombol's situation on the pole? A. No." 

"4. Did Rombol, when lie was on the pole from which 
he fell, look at the wires to see whether he might safely 
pass between the wires strung on the pole? A. Yes." 

"5. Could Ronmbold by looking to see whether there 
were any bare phices or defective insulation on the wires 
between which he started to descend have avoided the 
electric shock which caused him to fall to the ground? 
A. No." 

"6. Was it the duty of linemen in Rombold's situation 
to observe and repair or report to the foreman for repair 
defects in the insulation of the wires which rendered the 
condition of the wires unsafe for the linemen? A. No." 

We are also strongly urged to reexamine the question 
of the sufficiency of the evidence to impeach the receipt 
signed by plaintiff in settlement of his injuries. The evi
dence on this question is practically the same as that ex
amined by us in our first opinion, but waiving this for 
the sake of the conclusions to be reached, we have re
examined the testimony on this issue. According to 
plaintiff's testimony, on two occasions shortly before the 
paper was signed, superintendent White had conversed 
with him and told him that the company had insurance on 
its employees; that under their contract with the insurance 
company this company would pay for hospital expenses
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and medical attendance of those injured in the service, 
whether there was any liability for the injury or not, and 
that he (White) promised plaintiff that he would aid 
him in getting as liberal an allowance as possible for his 
medical and hospital expenses, and that as soon as he 
(Rombold) had recovered the electric company would 
give him $500 in addition to this and restore him to work 
at a good salary again. With reference to this representa
tion plaintiff is corroborated by the testimony of Mrs.  
Kopp. He further says that on the day the receipt was 
signed he had returned from the hospital where he had 
gone for further treatment of the leg subsequently ampu
tated, and received a message from Mr. White to come to 
his office and meet Gilbert, the superintendent of the as
surance company. That when he came he was suffering 
intense pain from his limb and his head was aching and 
he was suffering generally from an impending attack of 
typhoid fever; that when Gilbert read the paper as though 
it was a receipt from the assurance company for his 
hospital expenses and medical attendance, he signed it in 
duplicate without reading or further investigating it, be
cause he relied on the representations of White and be
cause he was not in a fit physical and mental condition to 
enter into a contract. That after he had signed the re
ceipt he returned home, went to his bed and was taken 
(lown with a violent attack of typhoid fever from which he 
suffered for six or seven weeks before recovering. The 
allegation with reference to Rombold's physical condition 
was strongly corroborated by other testimony introduced 
in his behalf. In defendant's original answer it had al
leged in pleading this receipt "that it had paid plaintiff 
the sum of $325 (claimed by him for loss of time and ex
penses incurred in the treatment of his injuries) and re
ceived from him, the plaintiff, a release in writing which 
is in the words and figures as follows:" (Iere follows a 
copy of the release before set out.) This allegation was 
subsequently stricken from the answer by leave of court 
and was not incorporated in the amended answer. Plain-
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tiff at the last trial was permitted, over the objection of 
defendant, to introduce this allegation from its first an
swer. The action of the trial court in permitting this is 
urged as error. We think, however, the rule is well 
established that an admission made in a pleading by either 
plaintiff or defendant may be proved by the pleading 
itself, although the pleading is subsequently discarded 
and an amended pleading filed. We therefore conclude 
that there was sufficient evidence that the signature to the 
receipt was obtained by fraud and mistake to raise a 
question of fact for the determination of the jury.  

It is also urged that the trial court erred in admitting 
evidence as to the conversation with superintendent 
White preceding the signing of the receipt. This conten
tion, however, is not well founded, as it is a universal rule 
that when fraud is alleged a broad and liberal latitude 
should be given the party alleging it in establishing 
every fact and circumstance connected with its alleged 
perpetration. The mental and physical condition of the 
party, all representations and inducements held out to 
him by the adverse party, should be carefully examined 
into, and all testimony directly connected with the trans
action should be admitted. While it is the general rule 
that the signing of an agreement by one who can read and 
write without reading it, is ordinarily such a negligent act 
on the part of the one so bound as to deny him relief from 
the written contract, Osborne v. Missonri P. R. Co., 71 
Neb. 180, this rule has many exceptions, especially when 
the contest is between the original parties to the agree

ment and the signature is alleged to have been procured 

by fraud or deception. These exceptions are fully recog
nized in the case just cited, and the question involved in 
the instant case is referred to in this opinion in the fol

lowing language: 
"In the very recent case of New Omaha Thonson-Hous

ton Electric Light Co. v. Romibold. 68 Neb. 54, the plain

tiff was permitted to be relieved from his signature to a 
release similar in substance to that pleaded in the suit at

270 NEBRASKA REPORTS. [VOL. 73



VOL. 73] JANUARY TERM, 1905. 271 
New Omaha Thomson-Houston Electric Co. v. Rombold.  

bar, by a clear preponderance of the evidence that the 
receipt had been misread to him when his signature was 
obtained. While the judgment first rendered in this case 
was reversed on a rehearing on January 6, 1904, this por
tion of the opinion was not reversed, and is still of judicial 
weight in the determination of this question. But in this 
case, the agent of defendant purported to read the written 
instrument to the plaintiff, and procured his signature by 
deception in misreading the contents of the paper signed." 

The instructions given by the trial court are assailed 
generally in the brief of the electric light company. The 
instructions on the alleged fraud perpetrated on plaintiff 
in procuring his signature to the release are identical 
with the one commented upon with favor in our firt 
opinion, and need no further review. The other instruc
tions covered carefully every defense interposed, and tell 
the jury again and again that if they believe from the evi
dence either that plaintiff had assumed the risk as an 
incident of his employment, or that the defect was open 
and obvious, in either instance they should find for 
the defendant, and in no instruction given was plaintiff 
permitted to recover if he had voluntarily signed the re
ceipt without any deceit or fraud having been practiced 
upon him, or if 'it was his duty to inspect the wires for 
defects at the time of the injury or if the defect was open 
and obvious. They further tell the jury to not allow 
plaintiff, if permitted to recover, anything for medical 
services and hospital expenses. We think the instructions 
models of clearness and precision, which clearly covered 
every question involved in the controversy. Finding no 
reversible error in the record, it is therefore reconmended 
that the judgment of the district court be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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The following opinion on motion for rehearing was 
filed December 20, 1905. Rehcaring denied: 

1. Injury to Employee: QUESTION FOR JURY. Whether it was the duty 
of the defendant due to the plaintiff to insulate the wires de
scribed and complained of in the petition, or whether because 
of the nature of the work, the contract of employment, or other 
facts and circumstances, the duty to make inspection and dis
cover defects devolved upon the plaintiff, are, under the issues 
and the evidence, held to be questions properly submitted to the 
jury for its determination.  

2. Obvious Defects. An open and obvious defect is one which is 
manifest to the sense of observation, open and readily discernible, 
whether it arises from the nature of the business, the particular 
manner in which it is conclucted, or the use of defective and 
unsafe appliances.  

2a. - : QUESTION FOR JURY. Whether the defect complained of is 
open and obvious is held to be a question of fact for the jury.  

3. : Applying the rule of the law of the case It Is 
held, "that whether or not due care on the lineman's part re
quired that he see and avoid contact with the exposed splices 
was properly left to the jury." 

HO'osiB, C. J.  

This cause is now pending on its second appearance in 
this court. The error pioceedings first taken to have re
viewed the record awd judgment obtained in the court 
below resulted in a reversal of the juldgnent and a re
manding of the cause for further proceeding. New Omaha 
Thomon-Houston Electric Ligiht Co. t. Rom bold, 68 Neb.  
54, 68 Neb. 71. The plaintiff on the second trial in the 
court below again obtained judgment, and defendant brings 
error. In an opinion prepared by the commissioners, 
which was adopted by the court, it was found that no 
prejudicial error had been conunitted and the judgment 
last obtained was accordingly allirmed. New Omaha 
Thomson-Houston Electric Light ('o. r. Romnbold, ante.  
p. 259. An application for a rehearing has been made 
and it is complained that the rule of the "law of the case"
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was erroneously applied in the last opinion, thereby leav
ing unconsidered and undetermined vital questions pre
sented by the issues and the evidence at the last trial.  
The plaintiff, a lineman in the employment of the de
fendant electric light company, received personal injuries 
while at work in the performance of his duties, and his 
cause of action for damages is grounded on the alleged 
negligence of the defendant in permitting and causing to 
exist on its main lines of wires two short pieces or splices 
of wire projecting therefrom, untaped and uninsulated, 
and that while engaged in his work he came in electrical 
contact with the exposed ends of said wires, receiving a 
shock which caused him to fall to the ground and to 
receive the injuries complained of. These splices of wire 
had been left in the condition they were in when the injury 
occurred by removing or detaching service wires used to 
carry electrical currents for electrical lighting or power 
purposes from the main or feed wires to the structures 
occupied by the customers of the defendant company.  

One of the principal defenses of the company was and 
is that it owed no duty to the plaintiff in respect of the 
alleged negligent construction and defective condition of 
its wires which produced the injury, since the character 
and nature of the plaintiff's employment required of him 
the duty of inspecting the wires of its lines where he was 
working and of discovering defects and repairing the same 
or reporting such defects to the company in order that 
the same might by it be properly repaired and the defect 
cured.  

As bearing on the issue of the alleged negligence of the 
company and its duty toward its employees in that regard, 
the trial court at the first hearing instructed the jury, in substance, that it was the defendant's duty to exercise 
ordinary and reasonable care to render it safe for the 
plaintiff to work on its poles and among its wires strung 
thereon. That if such degree of care and caution required 
such wires to be insulated, then it was negligence to permit 
such wires or parts of them to be without proper insula

21
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tion and thereby subject its linemen to risk of injury. It 

is, in the opinion last filed on the first appeal, said that it 

is the undoubted general rule of law that the employer is 

bound to exercise reasonable care not to expose his em

ployees to unreasonable or extraordinary danger by put

ting them to work in dangerous places or with dangerous 

tools and appliances. It is held, however, therein, under the 

issues in the case at bar as to negligence, that where from 

the nature of the work, the contract of employment, or 

other facts and circumstances, the duty to make inspection 

and discover defects devolves upon the employee, the em

ployer is not liable for an injury resulting to such employee 

from a defect which the latter, by reasonable inspection, 
would have discovered. To the charge of negligence at 

the first trial the defendant answered by a general denial, 
thus putting in issue not only the alleged defective con

dition of its electric light wires, but also its alleged duty 

to the plaintiff to properly tape the exposed wires and 

thus prevent the risk of danger to which the plaintiff was 

exposed. As to the alleged omission of duty on the part 

of the defendant to keep and maintain its wires in a reason

ably safe condition, the decision unmistakably establishes 

the proposition that that question was one of fact which, 
under the pleadings and the evidence as they then stood, 
should have been submitted to the jury for its determina

tion. On the retrial the answer was changed so that it 
was specifically denied "that it was the duty of this de

fendant, due to plaintiff, to insulate the wires described 

and complained of in the petition," thereby narrowing 

the issue regarding the duty owing by the employer to the 

employee in respect of the uninsulated wires, and bring

ing the issue squarely within the rule announced in the 

opinion. The defective condition of the wires was con

ceded.  
1. It is now contended that the undisputed evidence 

discloses that the defendant did not owe to the plaintiff 

the duty of inspecting the wires and repairing the defects 

complained of in order that the plaintiff might have a
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safe place to work at the place and under the circum
stances where the accident occurred, and that the opinion 
last filed is erroneous in holding that the evidence was 
conflicting regarding the defendant's duty in that regard.  
If there exists a substantial conflict in the evidence as to 
the nature of the work, the contract of employment and 
other facts and circumstances connected with the plain
tiff's employment, as we think does, then, under the de
cision on the first appeal, any course other than to have 
submitted such question to the jury for its determination 
would have been error to the prejudice of the party against 
whom the ruling operated.  

If the evidence relating to corresponding duties and 

obligations of the respective parties concerning the de

fective condition of the wires is in the last trial sub

stantially the same as on the first, as we think it is, then 

the propriety of the submission of the question to the jury 

for its determination as to on whom the duty rested, is 

foreclosed by the rule of the law of the case.  

It is contended that there is no averment in the pleading 

of the plaintiff that the defendant had actual knowledge 

of the defect complained of, and that there would be no 

cause of action unless the defendant might by reasonable 

inspection have obtained such knowledge. The facts out 

of which the alleged negligence arises do not, as it occurs 

to us, bring the case within the rule nor the reason of 

the rule invoked by the defendant. If the defect existed 

as complained of, it was occasioned by the active agency 

of the master in the construction and operation of its 

electrical lighting and power system. It resulted from 

the negligent acts of its agents and servants in stringing 

its wires to be used in the prosecution of its business.  

There would be no difference in principle had its wires, 

poles or fastenings been defectively arranged or con

structed in the original construction of the plant and re

garding which the master would be chargeable with notice.  

It would, by the application of like principles, be charge

able with notice of the defective character of the work-
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manship characterizing the method adopted in attaching 
and detaching service wires to and from the main or feed 
wires. It is not a defect occasioned by accident, nor grow
ing out of the ordinary use and wear of the system, nor 
yet because of some inherent defect in the materials and 
appliances obtained for use by the master, and regarding 
which he is required to exercise such care as the circum
stances reasonably demand, to see that the material and 
appliances so furnished are reasonably safe for use and 
to thereafter maintain them in such reasonably safe con
dition. The defect complained of grew out of additions 
to, and alterations of the system and in the making of 
which the master is required to exercise reasonable care 
to the end that its employees be not exposed to unneces
sary danger while working in and about the property 
in the prosecution of the master's business. "It is well 
settled that a master who, himself, manufactures and sup
plies an instrumentality is chargeable with such knowledge 
of its defects as ordinary care during such manufacture 
would have disclosed. Manifestly, the responsibility 
which is thus assumed to come into existence continues 
as long as the defects remain unremedied, irrespective of 
whether the instrumentality was or was not properly in
spected after being put into use." 1 Labatt, Master and 
Servant, sec. 152. It is argued that even if the testimony 
tended to show that it was the duty of the plaintiff to 
look for defects only when told to do so or when engaged 
in inspection work with a view to the discovery and rem
edying of defects as distinguished from the ordinary 
work of a lineman, it would not tend to show that the de
fendant owed the duty to the plaintiff alleged in the peti
tion, because if it were true that plaintiff's contract did 
not require him to look for defects in the wires unless 
specifically told to do so it would not necessarily follow 
that the law imposed on the defendant the general duty of 
a master to provide a safe place for his servant. It is, 
we think, settled by law of the case that the employer 
did owe to its employee the duty imposed by the law gen-
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erally to provide the employee a safe working place unless 
the employer had been relieved of that duty by reason 
of the employee's contract of employment, the nature of 
the work to be performed and other facts and circum
stances. In other words, the rule of the law of the case 
now to be applied is that unless the plaintiff by reason 
of the character of his employment has assumed the duty 
of making inspection for the discovery of defects of the 
nature and kind complained of and repairing the same or 
reporting them in order that they may be repaired, then 
the duty which the law says rests generally on the master 
to provide a safe working place for the servant rests upon 
the defendant in the case at bar, and the failure to 
discharge such duty where damage resulted therefrom 
would constitute actionable negligence. Whether the 
plaintiff had in fact by reason of his employment and the 
nature and character of the same and other facts and 
circumstances assumed the duty of making his own in
spection to discover defects of the kind complained of and 
therefore relieved the master of the duty ordinarily rest
ing on him and which would have continued to exist except 
as the servant may have waived it, became of vital im
portance to both parties. The evidence relating to this 
question is of such a character as to require its submission 
to the jury and its finding must be regarded as conclusive.  

2. It is argued that the opinion handed down on the 
second appeal is erroneous in holding that there was a 
conflict of testimony relating to the question whether 
the defects complained of were open and obvious, the con
tention being that they were according to the undisputed 
evidence and that therefore the risk was assumed by the 
plaintiff.  

There is no serious dispute or conflict in the testimony 
as to the nature and character of the defects relied on as 
constituting negligence. The alleged negligence was with 
reference to the untaped splices of wire left on the main 
wires where the service wires were detached therefrom.  
The facts and circumstances as to the size and length of
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these pieces of wire, how left untaped or uninsulated, 

where attached to the main wires, the number and relative 

position of the main wires, the position of the untaped 

splices in relation to the pole and cross-arms on which the 

plaintiff was working, and the other related facts and cir

cumstances were established by the evidence without sub

stantial conflict or controversy. The question of im

portance in respect of the matter is what is the proper de

duction to be drawn from the established facts, and 

whether the question is one to be ruled on as a matter 

of law or whether it is the province of the jury to say 

whether the defects were open and obvious within the 

meaning of the law. We incline to the view that the ques

tion was properly submitted to the jury and that its con

clusion determines the matter. As tending to support 

the view that the defects were open and obvious, it may be 

said that the untaped splices extended about one inch 

from the main wires and were located about two feet 

from the cross-arms on the pole where the defendant was 

working and which he ascended and descended when 

performing the service he was engaged in; that in going 

up to the top of the pole these points were at one time on a 

level with his eyes and on the far side of the pole he was 

ascending. Had he noticed them, he must as an ex

perienced lineman have appreciated the danger. The 

splices were on the main wires attached to the second 

cross-arm from the top, and within four or five feet of 

the plaintiff's face while he was at the top of the pole, 
and while engaged in the construction work be was sent 

to do. On the other hand, it may be said that he did not 

in fact see or discover these defects;. that there were six 

or eight wires, one above the other, not in perfect align

ment, making the apparent width of the obstructed vision 

when looking up or down of about one and one-half or 

two inches. The exposed untaped wires were discolored 

from age, giving them somewhat the same appearance as 

the insulated wires. In ascending and descending the 

pole, plaintiff's attention was mainly directed to the cross-
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poles and wires on and between which he was cliibing 
and his view of the defects frequently cut off by th(se 
obstructions. That before descending he looked down 
between the wires to see that the way was clear and in 
descending he had his face turned toward the cross-arnis 
and was required to watch where he placed both his hands 
and his feet. It also appears that defects of the kind in 
question were unusual and that the plaintiff had never be
fore in his experience observed any of that kind. With 
these facts before us, should it be said that the plaintiff 
assumed as a matter of law the risk as an openi and obvious 
one? The defendant's view of the matter is probably best 
expressed in a requested instruction, which was refused, 
to the effect that "open and obvious defects in the sense 
of these instructions are those which could have been seen 
by the plaintiff while on the pole by the mere exercise of 
his sense of sight, and the danger of which would when 
seen be understood by him." This test does not seem to 
us to be correct. Of course the defect could only have been 
seen by the exercise of his sense of sight. It is also true 
that they might have been seen by the exercise of the 
sense of sight had attention been directed to them. But 
because they possibly might have been seen by the mere 
exercise of the sense of sight can it be said for that reason 
alone that they were open and obvious defects? In defin
ing what was meant by the assumption by an employee of 
open and obvious dangers in connection with his employ
ment, one court has said: "Risks which are incident to 
the business must not be confounded with such as are de
nominated 'obvious.' The foifmer sort comprises those 
which accompany or arise from the natural or usual 
method of conducting the particular business, and has
more special relation to perils which attend the business 
generally, while the latter include such as are manifest 
to the sense of observation, open and readily discernible, 
whether they arise from the nature of the business, the 
particular manner in which it is conducted, or the use of 
defective or unsafe appliances." Stager v. Troy Laundry
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Co., 38 Ore. 480, 53 L. R. A. 459. If the risk is assumed on 
the ground that it is open and obvious it must be shown 
either that the employee had actual knowledge of the defect 
or that it was so plainly observable that he may be pre
sumed to have had actual knowledge of it. The plaintiff 
had no actual knowledge of the defects complained of.  
Were they so open and readily discernible, so obvious as 
that knowledge of them will be imputed to him as a matter 
of law? Whether or not he knew or should have known of 
the defects under the circumstances shown in evidence is 
a matter regarding which reasonable minds might very 
readily draw different conclusions, and for that reason 
the question was properly submitted to the jury as one 
of fact for its determination.  

3. The contention now made that the undisputed evi
dence establishes contributory negligence cannot be sus
tained. The rule of the law of the case has settled the 
contention to the contrary. When the case was first here 
for consideration on facts substantially the same, it was in 
express terms held: "That whether or not due care on 
the lineman's part required that lie see and avoid contact 
with the exposed splices was properly left to the jury." 
Treated as an original propositlon, we are satisfied this 
question was rightly left to the jury. Whether or not, 
under the circumstances, the plniiitiff exercised due care 
and caution in the performance of his work at the time he 
received the injury complained of was a question pecul
iarly within the province of the jury. The facts and cir
cumstances have been heretofore briefly stated. What has 
been said regarding the danger being open and obvious 
in a measure applies here. Because the plaintiff might 
have discovered the defects by the exercise of greater 
vigilance than then displayed or of extraordinary care and 
caution does not for either reason establish contributory 
negligence as a matter of law. He was not required to be 
on the alert and search for defects the existence of which 
he had no reasonable ground to suspect. Of course, he 
knew danger lurked in the wires among which he was
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working, and with which he was likely to come in contact 
in the prosecution of his business, and as an experienced 
lineman it was his duty to exercise all reasonable care 
and caution in respect thereto; but the danger resulting 
in the injury was not one ordinarily incident to the busi
ness, and the risk of which he assumed when he engaged 
in the employment, unless it was open and obvious.  
Negligence on his part, which would defeat a recovery, 
would be the failure to observe that degree of care and 

caution which an ordinarily prudent man of like knowl
edge and experience would have exercised under similar 

circumstances. It can hardly be said that the evidence 

relating to the question is open to but one reasonable 
construction, and that against the plaintiff.  

4. The alleged errors in the rulings of the trial court 

with reference to the instructions given to the jury and 
the purported release relied upon as a defense to the 

plaintiff's demand have, we think, been sufficiently and 

satisfactorily considered in the opinion heretofore filed, 
and will not be at this time further discussed.  

The judgment of affirmance is adhered to, and the 
motion for a rehearing denied.  

REHEARING DENIED.  
L 

STATE, EX REL. JOHN M. MCOLAY, RELATOR, V. JOHN H.  
MICKEY, GOVERNOR, RESPONDENT.  

Fn=E FEBRUARY 22, 1905. No. 13,408.  

1. Laws: AUTHENTICATION. A law cannot be established by the cer
tificates of the clerical officers of the senate and house of rep

resentatives, made after the adjournment of the legislature, sine 

die, for the purpose of authenticating a purported act as one 

having been duly passed by the legislative branch of government.  

2. -: ENACTMENT. The bill herein considered, not being authen

ticated by the signature of the presiding officer of either branch
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of the legislature as required by section 11, article III of the 
constitution, which provides that "the presiding officer of each 
house shall sign in the presence of the house over which he 
presides, while the same is in session and capable of transacting 
business, all bills and concurrent resolutions passed by the leg
islature," held not to have become a law.  

ORIGINAL application for a writ of mandamus to compel 
respondent to appoint commissioners to select site for 
monument. Writ denied.  

A. W. Lane, for relator.  

Frank N. Prout, Attorney General, and Norris Brown, 
contra.  

HOLCOMB, C. J.  

A writ of mandamus is applied for to require the re
spondent, the governor, to appoint a commission of five 
persons whose duty it shall be to supervise the selection 
of a site on the capitol grounds and the erection of a 
monument to be dedicated to the memory of the life and 
public services of President Lincoln. The application is 
based on what purports to be an act of the legislature 
which is carried into the laws of 1903, and published as 
chapter 157 thereof. The governor, we are advised, de
clines to act through no lack of sympathy for the object 
sought to be attained, but because of a doubt as to the 
validity of the law which must be looked to for authority 
to proceed. The right to the writ prayed for depends, 
therefore, upon the validity of the enactment referred to.  
The following certificate made by the secretary of state is 
found at the close of the printed laws passed by the legis
lature at its 28th session. Laws 1903, p. 747.  

"All of the foregoing laws (except as otherwise noted 
in connection with the same) are signed and attested 
as follows, to wit: John H. Mockett, Jr., Speaker of 
the House of Representatives. Attest: John Wall, Chief 
Clerk of the House of Representatives. Edmund G. Mc-
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Gilton, President of the Senate. Attest: A. R. Keim, Secre

tary of Senate." There is found attached to chapter 157 

(house roll No. 78), the act in question, the following.  

certificates: "I, C. H. Barnard, first assistant chief clerk 

of the house of representatives of the state of Nebraska, 

do certify that the copy of house roll No. 78, hereto at

tached, is a full and correct copy of said house roll No.  

78 as passed by the house March 31 by a vote of 60 yeas 

to 12 nays; that it was transmitted to the senate on the 

same day, and on April 6 returned from the senate in

definitely postponed. On April 7 it was recalled from the 

house for further consideration and on the 8th of April 

transmitted to the house and passed, where, by oversight, 

the bill failed to be sent to the enrolling room.  

"Given under my hand this 14th day of April, A. D.  

1903. C. H. BARNARD, 

"First Assistant Chief Clerk of the House." 

"STATE OF NEBRASKA, SS: 

"I, A. R. Keim, secretary of the senate of the state of 

Nebraska, do hereby certify that the copy of said house 

roll No. 78, hereto attached, is a full and correct copy of 

said house roll No. 78 that was read the third time on the 

8th day of April, 1903, and was duly passed by the senate 

by a vote of 30 yeas to 2 nays, and was thereafter on the 

same day transmitted to the house of representatives with 

a certificate attached that the same had been passed by 

the senate.  
"Given under my hand this 14th day of April, 1903.  

"A. R. KETM, 

"Secretary of the Senate." 

This bill appears to have been approved by the governor 

on April 14, 1903. An inspection of the enrolled bills 

in the office of the secretary of state passed by the legisla

ture at the session mentioned discloses that the only au

thentication of the act under consideration is to be found 

in the two certificates above set forth. The bill is in no-
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wise authenticated by the signature of either of the presid
ing officers nor do the names of either or any of the clerical 
officers of either house appear on said bill as attesting 
the signatures of the presiding officers. It may also be 
said that the measure in question does not appear to have 
the earmarks of being an enrolled bill, such as is custom
ary after the final passage of an act through both branches 
of the legislature. It is in all probability a copy of the 
engrossed bill procured at the time it was certified to as 
above mentioned. The legislature adjourned sine die on 
the 8th day of April, 1903. The question presented, there
fore, is whether house roll No. 78, the act in question, has 
been passed through both branches of the legislature, 
authenticated and approved with all of the formalities 
required to give it the force of law.  

1. The only evidence of -the purported law as being the 
measure passed by the legislature, and of its due enact
inent and promulgation by the legislative branch of gov
ernment, is to be found in the certificates attached to the 
bill. To be sure, an inspection of the legislative journals 
discloses that an act entitled the same as the one under 
consideration was introduced and duly passed through 
each branch, with amendments; the contents of the bill 
and the nature of the amendments being otherwise undis
closed. The language of the body of the bill when intro
duced or as finally passed and after amendment is un
ascertainable save by resort to what purports to be the 
bill as finally passed, to which is attached the certificates 
heretofore quoted or other evidence of an extraneous 
character. These certificates, it will be observed, were 
made and attached to the purported bill after the final 
adjournment of the legislature. They are no part of the 
proceedings of either branch and are not to be found in 
the journals of the legislative body. They were not made 
by those executing them as any part of the action taken 
by either of said bodies. As evidence these certificates, 
it would seem, possess no greater value than would the 
sworn testimony of the parties making them. We are
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then brought face to face with the proposition of whether 
evidence outside of the enrolled bills and the legislative 
journals may be resorted to for the purpose of establishing 
that a particular bill has duly passed both branches of 
the legislature with all the formalities required by the 
fundamental law, and has been duly authenticated and 
promulgated so that nothing further is required save 
action by the executive. In many jurisdictions it is held 
that the enrolled bill properly authenticated by the signa
tures of the presiding officers of each branch of the legis
lature and approved by the governor is the exclusive and 
only evidence of the due enactment of the measure into 
law. In this jurisdiction it is held that the enrolled bill 
may be impeached by the records contained in the legis
lative journals; but it has not been held that resort may 
be had to evidence of an extraneous character to prove 
or disprove the validity of a legislative enactment. In the 
case of In re Granger, 56 Neb. 260, it is held: 

"Where from the journals of both branches of the legis
lature and from the copy of the bill sent to the governor 
for approval, and by him approved, and which was at
tested by the proper officers of both houses, it is shown 
that a certain bill was properly passed, that fact cannot 
be disproved by the introduction in evidence of what it is 
agreed between the litigants was the bill originally intro
duced and memoranda thereon indorsed tending to show 
that the bill approved and attested was not the one really 
passed by both houses." In the body of the opinion, quot
ing approvingly from a case entitled Division of Howard 
County, 15 Kan. 194, it is said: "It will be noticed that 
the legislative journals and the enrolled bills are the only 
records required by law to be kept for the purpose of show
ing any of the legislative proceedings. There is no pro
vision for preserving the engrossed bills as a record of 
the legislative proceedings. And as the legislative journals 
and the enrolled bills are, by law, records, and the only 
records of legislative proceedings, they must of course 
import absolute verity, and be conclusive proof as to
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whether any particular bill has passed the legislature, 
when it passed, how it passed, and whether it is valid or 
not. * * * Now as we have before intimated, the en
rolled bills and the legislative journals, being records pro
vided for by the constitution, importing absolute verity, 
we cannot take judicial notice that they are untrue, nor 
can we even allow evidence to be introduced for the pur
pose of proving that they are not true. Therefore, as the 
enrolled bill of the law dividing Howard county, and the 
journals of the legislature, would seem to prove that said 
bill has been legally passed by the legislature, and has 
been legally approved by the governor in the form as it now 
appears enrolled in the secretary's office, we cannot take 
judicial notice that said bill was not properly so passed 
and so approved, and we cannot even allow evidence to 
be introduced showing that it was not so passed and so 
approved." Again in State v. Abbott, 59 Neb. 106, it is 
directly held: "The enrolled bill, authenticated by the 
proper officers of the house, approved by the governor, 
and filed with the secretary of state, and the journals of 
the houses are the official records of the proceedings of 
the legislature relative to the enactment of the law, and 
are the only competent evidence in a controversy in regard 
to the due passage of the bill, or in respect to alleged 
material errors in its substance." In the body of the 
opinion, the character of the evidence which may be con
sidered in determining whether a law has been duly en
acted is thus stated: "The decisions may be classified 
into those in which the enrolled bill has been deemed 
conclusive, and those recognizing the doctrine that courts 
will look back of said bill and examine and consider the 
journals of the legislature. See 23 Am. & Eng. Ency. Law 
(1st ed.), 200. In some cases the courts of last resort have 

approved the reception in evidence of the engrossed bill.  
See 23 Am. & Eng. Ency. Law (1st ed.), 198; Berry v.  
Baltimore & D. P. R. Co., 41 Md. 446, 463, 20 Am. Rep.  
69; Hollingsworth v. Thomn pson, 45 La. Ann. 222, 12 So.  
1. In this state we have not decided the enrolled bill to be

286 NEBRASKA REPORTS. [VOL. 73



State v. Mickey.  

conclusive but have examined the legislative journals.  

In no case up to the present has the supreme court ap

proved the reception and consideration of anything more 

or further than we have just stated. See Hull v. Miller, 

4 Neb. 503; Cottroll v. State, 9 Neb. 125; Ballou v. Black, 
17 Neb. 389; State v. 1 IcLelland, 18 Neb. 236; State v.  

Robinson, 20 Neb. 96; In re Groff, 21 Neb. 647; State v.  

Van Duyn, 24 Neb. 586; State v. Moore, 37 Neb. 13; In re 

Granger, 56 Neb. 260. In the case last cited the considera

tion of other evidence than the enrolled bill and the 

journals was in effect disapproved." 
The opinion also discusses the method of procedure in 

the legislature by which an act is transformed into iawv, 

which is of interest in connection with the question under

consideration, but which need not here be reiterated. Th 

prior utterances of this court lead, we think, logically to 

the conclusion that the only evidence to which recourse 

may be had in determining whether a bill has been duly 

enacted into law is the duly authenticated enrolled bill 

approved by the governor and the legislative journals-the 

latter only when affirmatively showing that some vital 

requirement of the fundamental law to the valid enact

ment of a law has been ignored or disregarded. Such 

being the case, the attempt to establish the law in ques

tion by the certificates of the clerical officers of each 

branch of the legislature made after the final adjourn

ment of the session is unauthorized. The evidence is in

competent and insufficient for the purpose of showing 

that the act in question was passed through each branch 

of the legislature in the manner provided by law, and 

authenticated in a manner required to give it the sanction 

and force of law when approved by the governor. With

out the certificates, there is nowhere found any evidence 

that the purported act, as it is found among the enrolled 

bills and in the sesion laws, was in the same form in which 

it was when passed by each branch of the legislature.  

The identity and authenticity of the measure is in doubt 

and uncertainty, unless these certificates may be accepted
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in lieu of the signatures ef the presiding officers provided 
for by the constitution. This, in our judgment, cannot 
be done, and the certificates must be rejected as com
petent evidence for the purpose for which offered.  

2. It is argued that the enrolled bills signed by the 
presiding officers of the legislature are primta facie evi
dence only of their due passage through that body, and 
that the governor in approving a measure miay from other 
sources ascertain whether the act as approved was passed 
by the legislature, and that, having approved the measure, 
the court will presume that he had sufficient evidence be
fore him to show that it was the bill passed by the legis
lature and in the same form as when finally passed. As 
we have seen, the enrolled bill and the legislative journals 
alone can be looked to in order to establish what the law 
is, In support of counsel's contention in this regard, we 
are cited to the case of Cottrell v. Statc, 9 Neb. 125. We 
think that a careful analysis of the decision in that case 
will hardly warrant us in going to the extent we are 
asked to go in the case at bar. In the case cited, the bill 
under consideration was enrolled and properly signed by 
the speaker of the house, and attested by the chief clerk 
of that body. The signature only of the presiding officer 
of the senate was omitted, the attestation of the secretary 
of the senate being attached. It is held the failure of the 
presiding officer of the senate to sign the bill, which the 
journal showed to have passed by the constitutional ma
jority, would not affect the validity of the act. It may be 
presumed, say the court, that the governor had sufficient 
evidence before him of the passage of the bill at the time 
he approved the same. The signature of the presiding 
officer of the house identified the bill and authenticated it 
as the measure which the legislative journals showed to 
have passed by the constitutional majority of votes. There 
was evidence contained in the enrolled bill and in the 
legislative journals, when considered together, which was 
deemed sufficient to warrant the governor in acting on the 
bill as the identical measure which the legislature had
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acted upon and had passed by the requisite number of 
affirmative votes. If, therefore, we concede the soundness 
of the rule announced in the Cottrell case, it at once be
comes apparent that in the case at bar the rule must be 
extended much farther in order to uphold the law in ques

tion, and this, we are satisfied, we are not warranted in 

doing. Our inclination is to restrict rather than to en

large on the rule therein announced. It is quite obvious 
in the present case that, without the certificates of the 
clerical officers of the two branches of the legislature to 
which we have alluded, there is nothing in the bill itself 
nor in the legislative journals from which it may be said 
that the amended house roll No. 78, which the journals 
show to have passed both branches of the legislature by a 
constitutional majority, is identical with, and contains the 
same matter as that of the purported act found among 
the enrolled bills in the office of secretary of state and 

carried into the laws as chapter 157. There is an essential 

fact- in the chain of evidence wholly wanting in order to 

authenticate and identify the act in question as having 

been constitutionally passed by both branches of the 

legislature, unless recourse be had to evidence outside 

of the enrolled bill itself and outside the legislative 
journals.  

Section 11, article III of the constitution, is in part as 
follows: "The presiding officer of each house shall sign 
in the presence of the house over which he presides, while 
the same is in session and capable of transacting business, 
all bills and concurrent resolutions passed by the legisla

ture." The object of this provision of the fundamental 

law is at once manifest. It is the last act of the legisla

tive branch of government in the promulgation of the laws 

enacted by that body. It is the mode prescribed by the 

constitution of authenticating measures which have been 

enacted into law and await only the action of the execu

tive. It is, in the absence of evidence found in the 

journals disclosing the contents of a bill and the amend
ments thereto which are rarely if ever found in the legisla

22
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tive journals, the only evidence of record authenticating 
the law as finally passed as being the same as that found 
in the enrolled bill. It is the only evidence which can be 
received, outside of the legislative journals, to prove that 
a bill has run the necessary course to become a law. It may 
be that a bill has been read in each house the requisite num
ber of times, has received the requisite number of votes 
on its final passage, but until certified by the presiding 
officers of the two branches of the legislature as provided 
in the fundamental law, it cannot be promulgated as a 
law of the state. It lacks the authentication required to 
establish it as a legal statute. It is wanting in the con
stitutional evidence of its due and final enactment. The 
constitutional provision referred to cannot, we think, by 
any proper rule of construction be held to be merely di
rectory and such as may be altogether disregarded. The 
affirmative declaration therein found as to the manner 
in which the due and final passage of an act shall be at
tested must, we are constrained to say, be construed as 
a declaration that such authentication is essential to the 
validity of an act, and without which it cannot be said 
to have the force of law. In State v. Kiesewetter, 45 Ohio 
St. 254, it is held under a constitutional provision similar 
to our own that a bill not authenticated by the presiding 
officers of the legislature does not become a law. Say the 
court, in discussing both sides of the question: 

"On the other hand, the importance of furnishing to the 
people, sources of information, certain in their character 
and convenient of access, as to what is, and what is not 
law, is obvious. All are presumed to know the law, and 
it is of great interest to each citizen, as well as to the 
public officer, that there be some authentic record to 
which he may resort to ascertain certainly and definitely 
what laws are enacted by the legislature; what control 
him in the daily transaction of business, and of what, at 
his peril, he is bound to take notice. Whatever conduces 
to certainty in this regard, therefore, is of great moment 
to every person in the state, and- no rule of construction
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would be wise which leaves so important a matter in 
doubt or confusion.".  

To the p:.we effect is TBurritt v. Commissioners of State 
Contracts, 120 Ill. 322.  

The conclusion cducible from the foregoing is that the 

act in co 'ovsy, for lack of due authentication, has 
failed to become a valid act of the legislature and is with

out the force and vitality of law. The act under con

sideration being inc-trative, the writ applied for must 
be denied, which is accordingly ordered.  

WRIT DENIED.  

MARY 1. PARROTTE ET AL., APPELLEES, V. JOHN N. DRYDEN 

ET AL., APPELLANTS.  

FILED FEBnUAnY 22, 1905. No. 13,570.  

1. Law of Case. Where the supreme court has in a proper proceed

ing declared as a matter of law that a judgment of the district 

court is valid and cannot be collaterally attached, such holding 

will ordinarily be treated as the law of the case in all subsequent 

procecdinps involving the determination of that question.  

2. Res Judicata. A final judgment rendered on a demurrer to a 

petition in equity to olticin a new trial in a former suit Is an 

effectual bar to the prosecution of another action on the same 

grounds and betweon the same parties for that purpose.  

3. Suit Pending: MIoRTG.AG1E: NOTICE. One who obtains a mortgage on 

real estate while actions are pending which necessarily determine 

the rights of the mortgagor in the mortgaged premises, with 

full knowledge thereof, takes it subject to the judgments that 

may be passed in such suits, and in case the mortgagor is 

adjudged to have no interest in the premises he takes nothing 

by his mortgage.  

APPEAL from the district court for Buffalo county: 

JOnN I. TnorMPSoN, JUDGE. Judgment modified.  

John N. Dryden, for appellants.

Hamev'r d Hamer and Roscoe Pound, contra.
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BARNES, J.  

This action was commenced in the district court for 
Buffalo county, on the 13th day of May, 1901, by Mary H.  
Parrotte and her husband, Marcus L. Parrotte, against 
John N. Dryden, Lewis P. Main and others, to obtain a 
new trial in an action in which a judgiiient had been ren
dered against them on the 16th day of February, 1898, 
and to restrain said Dryden and lain, and one Funk, as 
sheriff, from interfering with their alleged possession 
of certain land situated in said county. At a later date 
an amended petition was filed, to which Dryden and 
Mlain answered by way of cross-petition. Proper plead
ings were filed by other defendants, and on the issues thus 
joined a trial was had which resulted in a judgment 
against the plaintiffs, and by which Thomas F. Hamer, 
one of the defendants, was given a decree for the sum of 
$500, which was made a first lien on the land in question.  
Thereupon the case was brought here by appeal, in which 
all parties have joined, and was heard as a trial de novo.  

We find from the record that many years ago a judg
ment (which will be called the Johnson judgment), was 
entered against one of these plaintiffs, and afterwards the 
defendants herein became the owners of that judgment 
and the rights which had been obtained thereunder. There 
has been continual litigation in Buffalo county for more 
than fifteen years last past in regard to this matter; the 
one party insisting that the said judgment under which 
these defendants (who are now appellees) proceeded was 
void, and that they obtained no rights thereunder. This 
action, although it involves an application for a new trial 
in the district court, and comes here by appeal, seems to 
be predicated upon the same proposition. If, however, the 
supposed judgment referred to is of sufficient force to re
sist a collateral attack, and if titles which are dependent 
thereon cannot be collaterally assailed, then the plaintiff 
below had no color or right of action, and, of course, how
ever erroneous their first trial may have been, could not
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obtain a new trial to litigate such a contention. We think 
that the question is settled so far as to become the law of 
this case in Dryden v. Parrotte, 61 Neb. 339. In that case 
it was held that the identical judgment in question was 
sufficient to resist a collateral attack, and that the defend
ants herein had obtained rights thereunder which had 
been settled and finally adjudicated in their favor. Con
sidering this as the law of the case, we think the judgment 
of the district court, as between these plaintiffs and Dry
den and Main, is correct.  

But there is another and equally cogent reason why the 
judgment of the trial court should be affirmed. It ap

pears that on the 15th day of February, 1899, the plaintiffs 
herein, together with the defendants Francis C. Grable 
and Katherine E. Grable, commenced an action in the 

district court for Buffalo county against the defendants 
John N. Dryden, Lewis P. Main and others, alleging that 
the judgment purchased by them from Johnson was 
void, and praying for a new trial of the cause, wherein, 
on the 16th day of February, 1898, it was decreed 
that said judgment was valid and a first lien on 
the lands in question herein. The defendants demurred 
to the petition; the court sustained the demurrer, and the 
plaintiffs elected to stand on their pleading. The court 
thereupon rendered a final judgment against them and 
dismissed the action, at their costs. Again, on the 18th day 
of July, 1899, the plaintiffs commenced another action in 
the district court for Buffalo county against the same 
defendants for the same purpose, and a demurrer to their 
petition was again filed, which was sustained by the court.  
The plaintiffs again stood on their petition and refused 
to further plead; and thereupon final judgment was again 

rendered against them. On the 12th day of February, 
1900, the plaintiffs commenced a third action in the dis
trict court for said county to set aside the Dryden and 
Main judgment and to obtain a new trial of the cause in 
which it was rendered. The petition therein was almost 
identical with the one in this suit. The parties were the
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same in both actions, and Dryden and Main again inter
posed a demurrer to the petition, which was sustained, 
and the plaintiffs refusing to further plead, final judg
ment was again rendered against them with all due for
mality. No appeal was ever taken in any of the said ac
tions; error was not prosecuted from any of these final 
judgments, and they are therefore in full force and effect, 
unreversed and unmodified, and are relied on as a bar to 
the prosecution.of this action.  

We are constrained to hold that. the foregoing judg
ments of the district court, which are pleaded as a defense 
to this action, are an effectual bar to its prosecution. In 
each of those cases the action was between the same par
ties, was brought for the same purpose, and the petitions 
therein set forth the same facts contained in the petition 
in this action. The judgment in each of the cases was final; 
and in the last one it was "adjudged that the defendants 
should go thence without day and recover their costs 
therein expended." It is true that those judgments were 
rendered on demurrer, but they were final and conclusive; 
they have never been reversed or modified, and the time 
in which error or appeal may be prosecuted therefrom has 
fully expired. A demurrer to a complaint because it does 
not state facts sufficient to constitute a cause of action is 
equivalent to a general demurrer to a declaration at com
mon law, and raises an issue which, when tried, will finally 
dispose of the case as stated in the complaint on its merits, 
unless leave to amend or plead over is granted. The trial 
of such an issue is the trial of the cause, and not the set
tlement of a mere matter of form in proceeding. There 
can be no other trial except at the discretion of the court, 
and if final judgment is entered on the demurrer it will 
be a final determination of the rights of the parties, which 
can be pleaded in bar to any other suit for the same cause 
of action. 2 Black, Judgments, see. 709; Alley v. Nott, 
111 U. S. 472; Lamb v. MeCon key, 76 Ia. 47, 40 N. W.  
77; City of Los Angeles v. Mcllus, 58 Cal. 16; Oregonian 
R. Co. v. Oregon R. & N. Co., 27 Fed. 277; Brown v.
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Kirkbride, 19 Kan. 588; Carlin v. Brackett, 38 Minn.  
307.  

We come now to consider that part of the judgment in 
favor of Thomas F. Hamer, by which he is given a first 
lien on the land in question. This lien is derived from 
the title championed by the plaintiffs in this case, and 
arose from a mortgage executed by them to Iamer while 
the litigation was pending, which resulted in a determina
tion that the plaintiffs had no title in the premises; and, 
as the conditions were such as to give ample notice to 
Hamer that the plaintiffs had no mortgagable interest 
therein, of course, he took nothing by his mortgage. In 
this respect we think the decree of the district court is 
wrong.  

For the foregoing reasons, so much of the decree of the 
trial court as gives defendant Hamer a lien under his 
separate mortgage is reversed, and his cross-petition is 
dismissed. In all other things the decree of the district 
court is affirmed.  

JUDGMENT ACCORDINGLY.  

JOHN CARROLL, SR., ET AL., APPELLANTS, V. MARTIN CUN

NINGHAM, APPELLEE.  

FILED FEBRUARY 22, 1905. No. 13,582.  

Petition: DEMURRER. Petition for the dissolution of an alleged part
nership and for an accounting and settlement of partnership 
affairs examined, and held to state a cause of action.  

APPEAL from the district court for Custer county: 
CHARLES L. GUTTERSON, JUDGE. ReTersed.  

J. R. Dean and George F. Corcoran, for appellants.

H. A. Sullivan, contra.
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AMES, C.  

This is an appeal from the judgment of a district court 
sustaining a general demurrer to the petition and dis
missing the suit for failure to state facts sufficient to 
constitute a cause of action. The petition, which is some 
eight pages in length and contains twenty-three numbered 
paragraphs, is unnecessarily prolix and contains some 
irrelevant and redundant matter, but these and similar 
defects, of which the appellee complains in his brief, are 
not fatal and are waived by the demurrer. The petition 
alleges with sufficient certainty that the plaintiffs and 
defendant have been engaged jointly, since sometime in 
1887, in the business of farming in York and Custer 
counties in this state, under and in pursuance of an agree
ment between the parties that the gains and accumulations 
of the business should belong to the plaintiffs and the de
fendant jointly as partners, until dissolution by death or 
otherwise, when there should be an accounting, settlement 
and equitable division; that the partnership is terminable 
at the pleasure of either of the parties, and that the de
fendant has the possession and the apparent title of a 
large amount of real and personal property, accumnula
tions of and belonging to the partnership, which he re
fuses to account for or make division of in compliance 
with the agreement and the request of the plaintiffs, but 
of which he claims to be the exclusive owner and which 
he threatens to sell and dispose of, and to squander or 
dissipate the proceeds or place them beyond the reach of 
the plaintiffs. There is a prayer for a dissolution and ac
counting and a division of the partnership es.tate, and 
that in the meantime the defendant be restrained from 
carrying his threats into execution. That these facts, if 
they exist, afford the plaintiffs a good cause of action, 
cannot well be doubted and they are not deprived of 
actionable quality by being set forth inartistically or with 
too little conciseness.  

There is a second ground of demurrer that there is a
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misjoinder of parties plaintiff, for the reason that it ap
pears that, at the time that it is alleged that the partner
ship agreement was entered into, two of the plaintiffs, 
who are son and daughter of the other two, were minors 
and incapable of contracting. It does not appear, how
ever, how long the minority in either case continued and 
it is alleged that continuously until the beginning of the 
action they have contributed both labor and a considerable 
sum of money to the partnership. Whether such contribu
tions, all or part of them, were made during the minority 
or afterwards does not appear, and therefore whether they 
were entitled to a separate accounting in their own behalf, 
which would not necessarily follow from either fact, cannot 
be certainly made out from the pleading, but we do not 
think that this uncertainty is so fatal a defect as to render 
the petition deiurrable. It is alleged that the agreement 
contemplated the united efforts and services of all the 
plaintiffs and that they have been rendered accordingly.  
This is clearly all that the defendant is vitally interested 
in. If he had desired a more definite statement he should 
have applied for it by imotion. Perhaps a statement much 
more definite would be difficult to make. It was a family 
arrangement. The defendant is brother to the plaintiff 
Mary Carroll, senior, and all the parties have during 
all the time constituted a single household. Doubtless 
their exact relations and contractual obligations will have, 
to some extent, to be inferred or implied from their habits 
of life and the nature of their intercourse and manner of 
carrying on the business; and it would, we think, be ex
tremely rash to hold from what appears on the face of 
the petition that there is a misjoinder of plaintiffs.  

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro

.ceedings according to law.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing
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opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro
ceedings according to law.  

REVERSED.  

FRANK BAGWILL ET AL. V. WILLIAM J. WROUGHTON.  

FILED FEBRUARY 22, 1905. No. 13,713.  

Evidence examined, and held not to support the verdict.  

ERROR to the district court for Adams county: ED L.  
ADAMS, JUDGE. Rcversed.  

W. S. Morlan and E. B. Perry, for plaintiffs in error.  

L. J. Capps, contra.  

AMES, C.  

This was an action in the district court for Iamages 
for conversion. There were a verdict and judgment for 
the plaintiff and the defendants prosecute error. There 
were three counts or causes of action alleged in the peti
tion, the first of which was abandoned on the trial and will 
not be further considered. The second charged a conver
sion of certain horses and the third a conversion of certain 
notes. There are a large number of assignments in the 
petition, but the main contention affecting the ultimate 
rights of the parties that is urged in the briefs and argu
ments of counsel is that the verdict and judgment are 
contrary to law and unsupported by evidence, and as this 
seems sufficient to dispose of the case, we shall omit to 
treat of the others.  

The horses were mortgaged by the plaintiff to one of 
the defendants to secure an indebtedness by the former 
either to the latter or to one of his codefendants, we are 
not quite clear which, and were by consent of the parties
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put in the possession of one Olmstead for safe keeping.  
Whether Olmstead served as custodian for both parties 
or for the mortgagee alone is disputed and is, we think 
immaterial. The horses were, with knowledge of the 
mortgagee, taken from the possession of Olmstead upon 
a prior mortgage or bill of sale executed by the plaintiff, 
but which plaintiff contends was void for some reason not 
appearing upon its face, and of which it does not appear 
that the mortgagee had knowledge or notice. We do not 
think, as plaintiff contends, that the mortgagee was bound 
before surrendering the horses to hunt up the former and 
notify him of the demand, nor that he was negligent iii 
omitting so to do. Neither do we think that Olmstead was 
agent for the mortgagee in such a sense that he was bound 
to communicate his knowledge of the invalidity of the 
mortgage, if he had any, which he denies, and which, we 
think, the evidence does not, establish, -to his principal.  
Further than this, it is not contended that the instru
ment upon which the horses were taken was void as 
against the- plaintiff, but only that it was so as against 
his creditors and his second mortgagee. We do not think 
that the latter was bound to embark upon what might 
have turned out to be an expensive and tedious litigation 
for the doubtful purpose of attempting to prove the moral 
turpitude of his mortgagor. Olmstead had previously 
been an attorney of the plaintiff and was familiar with his 
affairs, and it is clear that the horses were left in his 
possession for the protection of the latter. It is not dis
puted that he told the plaintiff in error that the instru
ment upon which the animals were demanded and de
livered up was a lien upon them superior to the mortgage, 
or that the mortgagee surrendered them in good faith and 
in reliance upon such advice 

As to the second cause of action, there seems to have 
been an entire failure of proof. The notes which were 
alleged to have been converted were instruments volun
tarily turned over by the plaintiff to be collected and 
their proceeds applied toward the payment of his in-
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debtedness to the plaintiff in error, the Citizens State 
Bank, which they are insufficient to satisfy, and his real 
complaint is that the proceeds of them were not fully 
and accurately accounted for and so applied. If such 
were the fact, which we do not stop to inquire, an 
adequate remedy would have been an action for an ac
counting and to compel the surrender or cancelation of 
the instruments and indebtedness to which they were col
lateral to the extent to which the latter were or should 
have been discharged. To that extent and for that pur
pose his creditor had a right to retain them, and for so 
doing it cannot be accused of conversion.  

For these reasons, it is recommended that the judg
ment of the district court be reversed and a new trial 
granted.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted.  

REVERSED.  

FIRST NATIONAL BANK OF OMAHA V. JACOB W. DYE.  

FILED FEBRUARY 22, 1905. No. 13,719.  

1. Trial: CONTInUANCE. It is not error to deny a motion for a con
tinuance because of the absence of an attorney, if the party 
making the motion is represented at the trial by other compe
tent counsel familiar with his case.  

2. Harmless Error. When the verdict is the only one that the 
evidence would uphold, the court will not inquire with respect 
to alleged errors occurring at the trial.  

ERROR to the district court for Cherry county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed.
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John W. Parish and Walcott & Morrissey, for plaintiff 
in error.  

C. Patterson and R. C. Noleman, contra.  

AMES, C.  

In September, 1902, the plaintiff bank, being the owner 
of a herd of a hundred head, more or less, of cattle, de
livered them into the possession of one W. E. Colvin, pur
suant to a written contract with him that he should feed, 
keep and care for them and use his best efforts to sell them 
on or before November 1, 1902, at a price that would net 
the plaintiff $30 a head for all of them. It was stipulated 
he should bear all the expense of the undertaking, and 
should have for his services and reimbursement all he 
should be able to obtain for the cattle in excess of the 
above mentioned sum of $30, reserved for the bank. It 
was further agreed that if on the first of November, 1902, 
any of the cattle remained unsold, Colvin should become 
the purchaser of them at the price of $30 a head, and 
should pay to the bank the residue of that price, for the 
whole herd, that should then remain unpaid, or secure the 
payment of that sum by his note and a mortgage upon the 
property purchased, but that if by the date last mentioned 
the entire amount had been paid to the plaintiff, the cat
tfe should be and become the property of Colvin without 
further payment. The contract contained also the fol
lowing agreement: 

"It is hereby further mutually agreed and understood 
that all proceeds from sales of any of said cattle or calves 
are to be at once turned over to said bank and credited 
upon this contract. If said bank receives an offer for said 
cattle, it shall at once submit same to said Colvin for his 
approval or rejection, and, in like manner, said Colvin 
shall at once submit to said bank any offers which he may 
receive for said cattle, to the end that the best possible 
price may be obtained therefor."



302 - NEBRASKA REPORTS. [VOL. 73' 
First Nat. Bank of Omaha v. Dye.  

In our opinion this paragraph cannot fairly be con
strued as a restraint or limitation upon the otherwise un
restricted and unlimited power of Colvin to sell the ani
mals at his discretion. It does not purport! to have that 
object in view, but to have been inte-ded to serve as a 
pledge of co-operation between the parties for purposes 
of the mutual exchange or information, "to the end that 
the best possible price may be obtined for the cattle.  
No other end or purpose is expres-sd or implied by the 
language used, nor is there any reason to suppose that 
any other was intended. For a breach of the covenant 
perhaps either party would have been liable to the other 
in damages, but it did not purport to limit or restrict the 
powers or authority of the agent, and did not have that 
effect.  

In October, Colvin made two shipments of cattle from 
the herd to a commission house in South Omaha, where 
they were sold and the proceeds turned over to the bank, 
and in the same month he sold and delivered the residue 
of them to the defendant Dye, receiving paymeniitin cash 
and shortly afterwards absconding therewith. In Decem
ber following, this action in replevin was begun by th 
bank against Dye to recover the poss-essioii of the animals 
purchased by and still in the possession of the latter. Th 
answer is a general denial. There is no claim that the 
price paid was inadequate, or that the defendant had 
committed any act of bad faith, or that he knew or sus
pected that Colvin contemplated committing any. A bill 
of sale described the cattle as belongilig to Colvin and as 
being sold by him, and the only conflict in the evidence is 
as to whether Dye supposed such to be the fact, or on the 
other hand knew, or had sufficient notice to charge him 
with knowledge, that they belonged to the bank and that 
Colvin was dealing with them as agent. We do not see 
that the question is material. Colvin did not exceed his 
powers. There was an actual sale and delivery of the 
animals, and a payment of the purchase price, and the 
formal incidents of the transaction, and the knowledge by
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the vendee in the respects mentioned, are of no impor
tance or legal effect. There was a trial, and the court, in 
substance, instructed a verdict for the defendant, upon 
which there was a judgment, sought to be reversed by this 
proceeding. It is not worth while to consider assignments 
for errors occurring at the trial. The verdict is the only 
one that the evidence would have upheld.  

The plaintiff was represented on the trial by competent 
and experienced attorneys, Messrs. Walcott & 3Morrisey 
of Valentine, who had begun the action and had charge of 
framing the issues, but who were associated with Mr. John 
W. Parish of Omaha, as senior counsel. Parish was pre
vented from attendance by reason of a change of time in a 
train schedule of which he was ignorant at that time, and 
notified both of his associates and the presiding judge of 
the fact, and asked to have the trial postponed one day so 
as to enable him to be present. Such a postponement would 
have delayed the case beyond the term, and the local attor
neys therefore prepared and filed a motion for a continu
ance, supported by the affidavit of one of them reciting the 
fact of unavoidable delay. The motion was overruled. The 
motion for a new trial was supported by an affidavit of 
Parish relating the circumstances of his delay and sub
sequent absence from the trial, and stating that if he 
had been present he would have offered his own testimony 
and certain documentary evidence in behalf of the plain
tiff. If the evidence and testimony. thus recited would 
have been- competent or admissible if offered on the trial, 
which in our opinion they would not have been, they 
were not brought to the attention of the court by the mo
tion for a continuance nor until after the return of the 
verdict, and therefore did not render the ruling on that 
motion erroneous. Neither can they be treated as newly 
discovered evidence, and there is no assignment either in 
the motion for a new trial or in the petition in error of 
unavoidable casualty or misfortune by means of which 
the plaintiff was deprived of a fair trial or of an oppor
tunity to make out his case. We are unable to discover
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any error in the record, and reconnend that the judgment 
of the district court be affirmed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

STATE OF NEBRASKA V. JOHN F. GOWER, COUNTY JUDGE.  

FILED FEBRUARY 22, 1905. No. 13,723.  

1. Quo Warranto. Whether an information in quo warranto lies 
against a county judge, who under color of his office has usurped 
public functions and powers in excess of the jurisdiction con
ferred upon him by law, is adverted to but not decided.  

2. - : REVIVOR. When a county judge dies pending a proceeding 
against him in the nature of an information in quo warranto 
for the alleged usurpation of functions and powers in excess 
of the jurisdiction conferred upon him by law, his successor 
in office cannot, upon motion of the relator, be substituted as 
respondent in his stead after the cause has proceeded to judg
ment in the district court, and while it is pending here on 
petition in error.  

ERROR to the district court for Thurston county: 
CHARLES T. DICKINSON, Jui)GE. Affirmed.  

Hiram Chase, for plaintiff in error.  

Curtis L. Day and T. L. Sloan, contra.  

AMES, C.  

This cause originated as an information in quo warranto 
exhibited in the district court for Thurston county. The 
relator is county attorney, and the respondent was county 
judge of that county, and it is charged in the informa
tion as follows:
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"That heretofore, under and by virtue of the acts of con
gress of August 7, 1882, and February 8, 1887, the land 
belonging to the Omaha and Winnebago tribes of Indians 
situate within the county of Thurston, was and now is 
allotted in severalty, in tracts of 80 to 160 acres each, to 
members of said tribes of Indians to the number of nearly 
3,000 persons, and that each of said allotments are held 
upon certain trusts, conditions, restrictions and limita
tions contained in the said acts of congress aforesaid, 
as follows: 

" 'That the United States does and will hold the land 
thus allotted, for -the period of 25 years, in trust for the 
sole use and benefit of the Indian to whom such allotment 
shall have been made, or, in case of his decease, of his 
heirs, according to the laws of the state or territory where 
such land is located, and that at the expiration of said 
period the United States will convey the same by patent 
to said Indian, or his heirs as aforesaid, in fee, discharged 
of said trust and free of all charge or incumbrance what
soever. * * * And if any conveyance shall be made 
of the lands set apart and allotted as herein provided, or 
any contract made touching the same, before the expira
tion of the time above mentioned, such conveyance or con
tract shall be absolutely null and void: Provided, That 
the law of descent and partition in force in the state or 
territory where such lands are situate shall apply thereto 
after patents therefor have been executed and delivered.'" 
U. S. Statutes at Large, vol. 24, p. 389, ch. 119, sec. 5.  

"The plaintiff shows to the court that the period of 
trust of 25 years concerning the allotments of land afore
said is not as yet expired, and that the district court for 
Thurston county as a court of equity has original and 
exclusive power and jurisdiction to construe, interpret, reg
ulate and enforce any and all trusts, equities, rights and 
interests arising out of the terms of the trusts aforesaid, 
but that the defendant by virtue and color of his office 
aforesaid has and does now unlawfully claim, usurp and 
exercise powers and jurisdiction over the trusts concern

23
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ing the allotments of land aforesaid, by pretended ad
ministration proceedings of deceased allottees aforesaid, 
wherein the allotments of land made to deceased allottees 
as aforesaid is the main property involved, and in which 
pretended proceedings the rents of said lands are treated 
by defendant as assets of said deceased allottees as afore
said, and for which pretended proceedings, decrees and 
orders made therein the said defendant claims and re
ceives fees therefor." 

The pleading concludes with a prayer to the effect that, 
if it be found by the court upon investigation that the de
fendant is doing, under color of his office, the acts and 
things complained of, and that such doings are in excess 
of his authority as county judge, judgment be rendered 
ousting him of the exercise of the alleged usurped juris
diction and powers. A general demurrer to the informa
tion was sustained by the district court, and the relator 
prosecutes error from the resulting judgment of dismissal.  

The charge is not so definite or specific that we are able 
to make out with certainty what precisely was the con
duct complained of, and no intendment will be entertained 
that would convict the respondent of wrong-doing. Re
spondent is not accused of having interfered or attempted 
to interfere with the title or possession of the allotted 
lands, or with having impounded or attempted to impound 
rents accruing therefrom to the heirs of allottees after the 
death of their ancestors, so that, for aught that the court 
is given to understand, administration may have been con
fined to the chattels and choses in action of deceased 
Indians.  

But it is not worth while to pursue the matter further.  
At the hearing in this court the relator orally suggested 
the death of the respondent, and asked for an order sub
stituting for the latter the present incumbent of the office.  
This, we think, could not in any event be done. But, 
wlether the writ lies for that purpose in such a case as 
this need not be now decided. If it qoes, it could certainly 
not be issued against the present incumbent for conduct
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of his predecessor in which he did not participate, nor 
even for his own misconduct, if he has been guilty of 
such, until he has been formally charged therewith and 
given an opportunity to be heard after due trial in his 

own defense. If he should be made a party now, he would 

have no opportunity to plead, but would be bound by the 
record made by his predecessor.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the. judgment of the district 

court be 
AFFIRMED.  

H. E. McDOWELL, EXECUTOR, V. FIRST NATIONAL BANK 

OF SUTTON ET AL.  

FILED FEBRJAnY 22, 1905. No. 13,718.  

1. Executors: EXPENSES OF LITIGATION. Where an executor in good 
faith expends money for court costs and attorney's fees in an 

honest effort to prosecute a claim in favor of the estate, he is 

entitled to recover for such expenses, although his suit in such 

behalf may be unsuccessful.  

2. -: -. But where an executor or administrator advances 

money for court costs and attorney's fees for his own benefit 

or for the benefit of those whose claims are adverse to the 

estate, he cannot recover against his estate for such advances.  

3. Pleadings: JUDGMENT. Held, That the pleadings in this proceeding 

are not sufficient to warrant a personal judgment against the 

executor.  

ERROR to the district court for Clay county: GEORGE 

W. STUBS, JUDGE. Judgment modified.  

J. L. Epperson & Sons and Robert Ryan, for plaintiff 

in error.

T. H. Matters, contra.
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OLDHAM, 0.  

On the first day of December, 1895, John Wier departed 
this life testate in the county of Clay and state of Ne
braska. H. E. McDowell, the plaintiff in error in this 
cause of action, was named as executor in the last will 
and testament of deceased, and duly qualified and entered 
on the discharge of his duty as such executor. The de
ceased was possessed of considerable property, both real 
and personal, at the time of his death, and was also 
largely indebted to numerous creditors. Among other 
items of his indebtedness was a note to the Commercial 
State Bank of Clay Center for $1,789.45, drawing 10 
per cent. interest, in which Adam Wier was principal 
and deceased was security. This note was allowed as a 
claim against the estate on the 29th day of June, 1896, 
the amount of the note and interest then being $1,895.81.  
Other claims were filed and allowed against the estate, 
among them the claims of the First National Bank of 
Sutton for $3,000 and the Union State Bank of Harvard 
for $1,000, and also notes to the Commercial State Bank 
for individual money borrowed by deceased. On the 5th 
day of December, 1896, the Commercial State Bank took 
a judgment against Adam Wier, principal on the note 
filed and allowed against the estate of John Wier, in the 
district court for Clay county, for the sum of $1,972.85, 
the amount then due on the note and interest. At the 
time this judgment was rendered, Adam Wier was the 
owner of 240 acres of land situated in the county of Clay, 
on which the judgment became a lien, and in which the 
interest of Adam Wier, according to the evidence, was 
sufficient to pay and discharge the judgment in full. In 
winding up the estate of the deceased, it proved to be 
insolvent. Dividends, however, were made on the claims 
allowed by the order of the court as follows: March 4.  
1898, 12i per cent.; November 5, 1898, 324 per cent.; 
March 27, 1899, 11 per cent. From these dividends there 
was paid to the Commercial State Bank from the estate
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of John Wier the sum of $1,052.11 on the note which 
he signed as surety for Adam Wier. H. E. McDowell, 
the executor of John Wier's estate, was also president 

of the Commercial State Bank during all the time he acted 
as executor. After these payments had been made on the 

note, the Commercial State Bank entered into an arrange
ment with Adam Wier to loan him money to pay off a 
mortgage on 160 acres of the land owned by him, and 
after such transaction released and satisfied their judg
ment against Adam Wier on payment by him of the 
balance of the judgment. On August 30, 1899, the ex
ecutor filed a petition in the county court rendering an 
account of the money received and disbursed as executor 
of the estate, and asking for his final discharge. Objec
tions were filed to the discharge of the executor by the 
defendants in error in this case and another creditor.  
These objections were sustained by the county court, and 
the cause taken on appeal by the executor to the district 
court for Clay county, where a hearing was had on June 
21, 1900, which resulted in the following judgment and 
findings: That on July 24, 1895, Adam Wier, who was 
principal and John Wier, who was surety, made their 
joint note to the Commercial State Bank for $1,789.45, 
drawing 10 per cent. interest; that the relation of 
principal and surety was known to the bank, though 
not disclosed in the note; that this claim was filed and 
allowed against the estate of John Wier, of which H. E.  
McDowell was then the executor; that on December 5, 
1896, the bank also took a judgment on said note against 
Adam Wier in the district court for Clay county for the 
sum then due; that at said time Adam Wier was the 
owner of land in Clay county (describing it) on which 
land the judgment was a lien; that during the said trans
actions H. E. McDowell was and still is president of said 
Commercial State Bank, and that said bank and all its 
officers had full knowledge of all facts complained of 
by the objecting creditors. The court then finds the 
amount paid on the note from the estate of John Wier
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to have been $1,052.11, and found, as a legal conclusion, 
that the estate of John Wier became subrogated to the 
rights of the Commercial State Bank in said bank's judg
ment against Adam Wier to the extent of the amount 
paid thereon by said estate; that on March 29, 1899, the 
Commercial State Bank released the judgment of 
$1,972.85, and thereby rendered it impossible for the estate 
of John Wier, deceased, to collect the sums advanced by 
H. E. McDowell, executor of the estate, out of the prop
erty of Adam Wier, the principal in said note, and that 
the Commercial State Bank thereby became liable to the 
estate of John Wier for the value of the interest of the 
estate of said John Wier in said judgment. The court 
thereupon ordered the executor to proceed to collect from 
the Commercial State Bank of Clay Center the value of 
the interest of John Wier in the judgment rendered in the 
district court for Clay county in favor of the Commercial 
State Bank and against Adam Wier. No exception was 
taken to any of these findings, and the executor acquiesced 
in the order and judgment of the court, employed counsel, 
as he alleges, to bring a suit against the bank of which 
he was president in the district court for Clay county.  
A petition was drafted in pretended compliance with the 
order, which omitted to allege that Adam Wier was 
principal in the note and John Wier, deceased, was merely 
a surety. The objecting creditors, who are defendants 
in error in this cause, appeared in this proceeding, filed 
an intervening petition, and from the evidence it is fair 
to say that they requested the executor to file a petition 
properly stating his cause of action against the Com
mercial State Bank, and on his refusal to do so they after
wards withdrew from the cause then pending, by leave 
of court, without predjudice. It fairly appears from the 
record that the executor employed counsel not only to 
file a petition for him, but also consulted with officers of 
the bank in getting other counsel to properly defend the 
bank. When the petition was presented, a demurrer was 
filed which was sustained. by the court, and the executor
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pleading no further the cause was dismissed. The executor 
thereafter filed his supplemental petition in the county 
court, alleging his compliance with the order of the dis
trict court in the bringing of the suit, and asked for an 
accounting and final discharge. His petition was granted, 
and his discharge ordered by the county court, and the 
objecting creditors, who are now defendants in error, ap
pealed from this order to the district court for Clay 
county, where trial was had on November 21, 1903, re
sulting in the following findings and judgment: That 
the judgment rendered by said district court June 21, 
1900, is in full force and effect; that the requirement 
that the executor bring suit against the Commercial 
State Bank of Clay Center has not been complied with; 
that the executor at the time lie brought said suit was 
president of the Commercial State Bank of Clay Center 
and the chief stockholder therein; that said executor 
neglected, failed and refused to set forth and make the 
material allegations set forth in said decree, and that this 
omission was purposely and wilfully made; "and the court 
finds that, by reason of said neglect, refusal and failure 
to prosecute said action as directed by said court on the 
21st day of June, 1900, H. E. McDowell is personally 

liable to the estate of John Wier, deceased, in the sum of 
$1,052.11 principal, and $367.45, interest thereon." The 

court further found that the order of the court made 

June 21, 1900, was not properly complied with, and that 

the executor is not entitled to be discharged, and is ac

cordingly refused such a discharge until such order is 
properly complied with. The court also refused to allow 

the executor costs and attorney's fees expended in the 

litigation against the Commercial State Bank, and in 

seeking to procure his discharge as executor. To reverse 

this judgment the executor brings error to this court.  

The complications arising in this case are singularly 
illustrative of the wisdom of the scriptual lesson: "No 

man can serve two masters, for either he will hate the 

one, and love the other, or else he will hold to the one and
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despise the other." Here was an executor of an estate, 
and at the same time a president and one of the managing 
officers of a bank, having, with others, claims against the 
estate. In such a position it was plainly the duty of the 
executor to execute his trust with an eye single to the 
interests of the estate, and, when a conflict arose between 
the interests of the two, his duty was to guard the in
terests confided in him as executor, and, if need be, to 
forget his relation to the bank. When the oider of June 
21, 1900, was made on him by the district court for Clay 
county, and he acquiesced in it without murmur or ob
jection, it was his duty to prosecute a suit honestly, con
scientiously and diligently against his bank, and recover, 
if possible, the claim of the estate against the bank by 
reason of its release of the judgment against Adam Wier.  
This the trial court, after hearing the testimony, held 
that he failed to do, and we are unable to say, after an 
examination of the record of the case, that this finding 
is not supported by sufficient competent evidence.  

We are also unable to say, from an examination of the 
bill of exceptions, that the evidence is not sullicient to 
sustain the finding of the trial court that the moneys ex
pended for attorney's fees and costs in the effort to pro
cure his final release as executor, and in pretending to 
prosecute the suit against the Commercial State Bank, 
were not expended for the benefit of himself and the bank, 
rather than for the benefit of the estate. We admit, as 
contended by counsel for plaintiff in error, that where 
an executor in good faith expends money in prosecuting 
a claim for his estate, either in the payment of costs or 
in the employment of counsel for a reasonable considera
tion, he is entitled to be reimbursed for these expenses, 
although his suit may have been unsuccessful. But, on 
the other hand, the authorities are uniform that if the 
executor or administrator expends money for attorney's 
fees or costs for his own benefit, or for the benefit of others 
whose interests are antagonistic to the estate, he is not 
entitled to recover for such advances against his estate.
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It is contended, however, by counsel for plaintiff in 
error, that even if every fact that could have been alleged 
in the order of the district court of June 21, 1900, had 
been incorporated in the petition, the suit would still 
have been unsuccessful. It will be time enough to deter.  
mine this contention when a proper effort has been made, 
and all the material facts have been set out in a petition 
as directed by that decree.  

It is also further contended, and we think with much 
weight, that the court exceeded his authority, under the 
issues involved in the controversy, when he found the 
executor personally liable for all the money and interest 
that had been paid by the estate on the note on which 
deceased was surety. We think there is no pleading in 
the record sufficient to warrant the trial court in sur
charging the claims of the executor for the money and 
interest paid on the note. in controversy. The proper 
measure of the liability of the executor of the estate 
would be the loss, if any, which the estate sustained by 
reason of the failure of the executor to promptly and 
diligently prosecute a suit in its behalf against the bank 
as directed by the order of the district court.  

We therefore recommend that the judgment of the dis
trict court be modified by reversing so much thereof as 
adjudged the executor, H. E. McDowell, personally liable 
to the estate of John Wier in the sum of $1,052.11 
principal, and $367.45 interest, and that the judgment as 
so modified be affirmed.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is modified by 
reversing so much thereof as adjudged the executor, H.  
E. McDowell, personally liable to the estate of John 
Wier in the sum of $1,052.11 principal, and $367.45 in
terest, and the judgment as so modified is affirmed.

JUDGMENT ACOORDINGLY.
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E. L. LuTz v. PENDER NATIONAL BANK.  

Fuzzo FEBRUARY 22, 1905. No. 13,722.  

Pleading. A pleader is not required to anticipate matter in avoidance 
of his allegations. Larson v. First Nat. Bank, 66 Neb. 595, fol
lowed and approved.  

ERROR to the district court for Thurston county: GUY 
T. GRAVES, JUDGE. Reversed with directions.  

Hiram Chase, for plaintiff in error.  

T. L. Sloan, contra.  

OLDHAM, C.  

This was a suit on a promissory note originally in
stituted in the county court of Thurston county, Nebraska.  
Plaintiff bank filed its petition, alleging that it was a 
purchaser for value, before maturity, of the note sued 
upon, and praying judgment for $324.12, the amount of 
the note and interest. The defendant answered, alleging 
in substance, that the promissory note described in plain
tiff's petition at the time it was given was and is abso
lutely null and void, and was made in violation and in 
contravention of the law of congress of the United States, 
approved August 7, 1882 (U. S. Statutes at Large, Vol.  
22, p. 341, ch. 434), governing Indian lands held in allot
ment by members of the Omaha Indian tribe; that the 
note was given for the rental price of certain lands 
allotted to the Indians of the Omaha tribe (naming them, 
and describing the lands held by them in allotment), 
for the rental value of which the note was executed by 
the defendant; that the period of 25 years under which 
said lands were allotted by the 6th section of said act 
of congress is as yet unexpired, and any contract made 
touching said lands is declared to be absolutely null and 
void by said act. To this answer plaintiff interposed a
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general demurrer, which was sustained by the county 
court, and defendant refusing to further plead, a judg
ment was rendered for plaintiff as prayed for in its peti
tion. To reverse this judgment defendant filed a peti
tion in error in the district court for Thurston county, 
together with a transcript of the proceedings in the county 
court. On a hearing of defendant's petition in error in 
the district court, the petition was overruled, and the 
judgment of the county court approved, and execution 
awarded to carry the same into effect; and to reverse this 
judgment of the district court, defendant brings error 
to this court.  

The questions involved in this controversy have all been 
determined by this court in the case of Larson v. First 
Nat. Bank, 62 Neb. 303, and in the opinion in the same 
case on rehearing, officially reported in 66 Neb. 595.  
In fact, the only question urged in support of the 
ruling of the lower court is that the answer is insufficient 
because it failed to negative the subsequent act of con
gress of February 28, 1891, governing these lands, which 
provide conditions under which the lands held in allot
ment may be legally leased by approval of the secretary 
of the interior. But the necessity of this allegation was 
examined in Larson v. First Nat. Bank, supra, on its re
hearing, by POUND, C., who, speaking for the court, said: 

"The first point is that the answer,' in setting up the 
illegality of the note sued on, does not negative the ex
ceptions created by the act of 1891 (U. S. Statutes at 
Large, vol. 26, p. 794, ch. 383), and goes no further than 
to allege a lease in contravention of the act of February 
8, 1887 (U. S. Statutes at Large, vol. 24, p. 388, 
ch. 119). But the act of 1891 is amendatory only. The 
former act furnishes the general rule, and the latter 
merely authorizes leases under certain special circum
stances, and with certain special safeguards. The pleader 
states fully and explicitly that the note in suit was part 
of a contract of leasing, in contravention of section 5 
of the act of 1887. In addition he sets forth that the
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Indians who purported to make the leases in question 'had 
no right or authority to enter into any written contract 
of whatever kind or nature for the alienation, incumbrance, 
or leasing of the real estate allotted to them as aforesaid.' 
This would seem to be a sufficient allegation that the 
case was not within the exception created by the act of 
1891. But, in any event, the defendant was not required 
to go further than set out the facts showing a prima facie 
case of llegality. A pleader is not required to anticipate 
matter in avoidance of his allegations." 

It follows that if plaintiff desires to avail itself of the 
exception contained in the act of 1891, it should plead 
the exceptions in reply to defendant's answer, and that 
as against a general demurrer the answer is sufficient.  

We therefore recommend that the judgment of the dis
trict court be reversed and the cause remanded, with direc
tions to the district court to sustain defendant's petition 
in error, and to reverse the judgment of the county court 
sustaining plaintiff's demurrer, and that the demurrer 
be overruled and plaintiff be required to further plead.  

AMEs and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to the district court 
to sustain defendant's petition in error, and to reverse 
the judgment of the county court sustaining plaintiff's 
demurrer, and that the demurrer be overruled and plain
tiff be required to further plead.  

REVERSED.
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JOHN 0. YEISER V. JOHN T. CATHERS ET AL.  

Fuco FEBRUARY 22, 1905. No. 13,916.  

1. Void Execution. An execution issued on a satisfied judgment is 
void.  

2. Void Garnishment. Where a fund is in the hands of the clerk 
of the district court which has been obtained by a void garnish
ment proceeding, the court should direct such funds to be re
turned to the garnishee.  

ERROR to the district court for Douglas county: WIL
LARD W. BLABAUGH, JUDGE. Reversed.  

John 0. Yeiser, pro 8e.  

John T. Cathers and Byron G. Burbank, contra.  

OLDHAM, C.  

Defendant in error John T. Cathers claimed to have 
an unsatisfied judgment against one Phobe Linton. He 
had an execution issued in aid thereof and had process 
of garnishment against one William C. Potter as receiver 
of the Omaha Loan & Trust Company. Potter answered 
showing that as receiver he was indebted to the defendant 
Linton in the sum of $1,830.95 for rent of certain build
ings occupied by him as such receiver. By order of court 
the garnishee was directed to pay to the clerk of the 
court this sum of money to aid the further order of the 
court. This he did. Afterwards and before the applica
tion of the money, the court found and determined that 
this pretended judgment had been satisfied before the 
proceedings in execution and garnishment had been begun, 
and canceled the judgment of record, but made no order 
touching the money of receiver Potter, which was in the 
hands of the clerk of the court. Consequently, the money 
paid in by Potter remained and still remains in the hands 
of the clerk of the court. The proceeding at bar is an
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attempt to get possession of this money by the respective 
parties to this controversy.  

Defendant in error Cathers asked the court by motion 
to give it to him, because he had obtained a later judg
ment against the Lintons. Plaintiff in error Yeiser inter
vened in the proceeding with a motion asking the court 
to direct the payment of the money to him as assignee of 
the Lintons. Receiver Potter was not made a party to 
the proceeding, nor was any process issued to bring in any 
party. Yeiser appeared as assignee of the Lintons voluti
tarily, but Potter was neither made a party to the trans
action nor did he enter any appearance in the matter.  
On the issues arising between the plaintiff in error Yeiser 
and defendant in error Cathers, the court ordered the 
fund to be paid to the defendant in error; and to reverse 
this order John 0. Yeiser brings error to this court.  

We think the court below erred in making its order to 
pay this money to the defendant in error. Strictly speak
ing the fund was not in custodia legis after the original 
judgment had been canceled and the garnishment pro
ceeding abated. The proceeding in aid of the satisfied 
judgment was a nullity. At this stage of the proceedings 
the court should have directed the money to have been 
returned to the garnishee. While it appeared from the 
answer of the garnishee that at the time of that proceed
ing he was indebted to the Lintons in the amount of money 
paid into court, yet there is nothing to show what the 
state of his account is with them at the present time. No 
claim against him in favor of the Lintons was adjudicated 
in the unauthorized garnishment proceeding, and it would 
seem that the only duty remaining for the court is to 
direct the repayment of the money to the garnishee, and 
that such should be the order unless, by proper averments 
in a proceeding to which the garnishee and others inter
ested are made parties, it should be made to appear by 
one of the claimants that he is entitled to some legal or 
equitable claim to this fund.  

We therefore recommend that the judgment of the dis,
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trict court be reversed and the cause remanded for further 
proceedings in conformity with this opinion.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings in conformity 
with this opinion.  

REVERSED.  

FARM LAND COMPANY, APPELLEE, V. HENRY ST. IZAYNER 
ET AL., APPELLANTS.  

FILED FEBRUARY 22, 1905. No. 14,002.  

Foreclosure Sale. Mere irregularities in a published notice of sale 
that are not prejudicial will not cause a vacation of the sale.  

APPEAL from the district court for Keith county: HAN
soN M. GRIMES, JUDGE. Affirmed.  

Henry St. Rayner and TVilcox & Halligan, for ap
pellants.  

Hoagland & Hoagland, contra.  

OLDHAM, C.  

This is an appeal from an order of confirmation of a 
judicial sale in a foreclosure proceeding. , 

The first objection urged is that the order of sale was 
issued two days before the expiration of the twenty 
days prescribed for the issuance thereof in the decree 
of foreclosure. This objection could only have been 
prejudicial to defendant in case he had desired to 
redeem from the decree within the time prescribed. But 
this he did not do. Consequently, the fact that the order 
of sale, which of itself was not necessary as the sale might
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have been made under the deeree, was issued prematurely 

could only have prejudiced him in case he desired to 
redeem within the twenty days prescribed in the decree.  

We have held that a mere irregularity in a published 

notice of sale which is -not prejudicial will not cause a 
vacation of the sale. Nebraska Loan & Trust Co. v.  
Hamer, 40 Neb. 281.  

It is next urged that no copy of the appraisement was 
deposited in the clerk's office before the publication of the 
sale or the sale of said lands. This objection would be 
meritorious if supported by the record. But the record 
shows by the sheriff's return to the order of sale that an 
appraisement was made on March 3, 1904, "a copy of 
which I forthwith deposited with the clerk of the district 
court * * * and thereupon on the 3d day of March, 
1904, I caused a notice to be published in the Rlepublican 
Argus, a newspaper," etc. We think this return suf

ficiently shows that an appraisement was filed before the 
publication of the notice and before the sale.  

The next objection is as to the order of sale, but as 

no such order was essential to the validity of the sale, 
this objection need not be further considered.  

It is last urged that the published notice is void be

cause merely signed by "D. W. ELarrington, Sheriff," with

out showing in what county or state he held such office.  
This objection is purely frivolous.  

We therefore recommend that the judgment of the dis

trict court be affirmed.  

AMES and LETTON, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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FRED D. WEAl) ET AL., APPELLEES, V. CITY OF OMAIA 

ET AL., Al'IJELLANTS.  

FILED FEBRUARY 22, 1905. No. 13,679.  

1. Taxation: BOARD OF EQ AIZATION. Under the provisions of section 

161, chapter 12a, Compiled Statutes, 1901, known as "Omaha 

Charter," a board of equalization when properly in session, with 

due notice given, acts judicially and its action within its juris

diction is not open to collateral attack except for "fraud, gross 

injustice or mistake." 

2. Complaints. The provisions of section 164 of the same chapter, 

"No court shall entertain any complaint that the party was 

authorized to make, and did not make to the city council sitting 

as a board of equalization, nor any complaint not specified in 

said notice, fully enough to advise the city of the exat nature 

thereof; nor any complaint that does not go to the ground work, 

equity and justice of the tax," do not apply to cases of "fraud, 
gross injustice or mistake." 

3. "Gross injustice" within the meaning of this clause must be so 

flagrant and excessive in its nature as to substantially deprive 

a citizen of his property or a part thereof without due process 

of law and be confiscatory.  

4. Excessive Tax. Where proceedings up to the time of assessment 

by the board of equalization are regular, and in its determination 

the board errs in such a manner as to cause an excessive and 

unjust apportionment of the tax upon a particular piec; ot prop.  

erty, such error, as a general rule, will not defeat the whole 
tax in equity.  

5. Relief in Equity. If such excess cannot be determined by com
putation and without proof, the court should determine the 
amount of tax justly chargeable against the property as nearly 
as practicable from the evidence produced on the trial, and re
quire the payment of the same as a condition of granting relief 
against the excess.  

APPEAL from the district court for Douglas county: 
GEORGE A. DAY, JUDGE. Reversed.  

C. C. Wright, W. H. Herdman and A. G. Ellick, for 
appellants.  

H. W. Pennock and Charles A. Goss, contra, 
24
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LETTON, C.  

This action was brought by Fred E. Wead and others, 
as plaintiffs, against the city of Omaha to enjoin the 
collection of certain assessments for paving levied in 
paving and improvement districts 168, 225 and 542 against 
the property de(cribed in the petition. The district court 
found in favor of the plaintiffs and entered a decree ac
cordingly. The city of Omaha complains of said decree 
only so far as it affects the assessments levied in dis
trict 542, and prosecutes this appeal to reverse the action 
of the trial court so far as it adjudges the assessment 
levied in that dist'ict to be void. A number of irregu
larities are set forth in the petition of the plaintiff with 
reference to the creation of said district and the levy of 
the special assessment therein, but since the district court 
found for the appellant as to such matters and there is 
no cross-appeal here, they will not be considered. The 
ground upon which the district court found for the ap
pellee was "that the assesiiient which was levied upon the 
plaintiff's property to pay for the cost of paving and curb
ing in improvement district 542 was inequitable and 
grossly unjust; that the assessment levied upon the greater 
portion of the property described in the petition was 
practically the full value thereof after the improvement 
had been nmde; that as to the balance it was grossly ex
cessive and unjust." The evidence in the case supports 
the finding of the district court that the assessment was 
inequitable and grossly unjust, and that it was practically 
the full value of the property after the improvements had 
been made. The appellant city contends that this is a 
collateral proceeding; that there is neither allegation nor 
proof in the record that the assessments were fraudulently 
or corruptly made, and that since the board of equaliza
tion had jurisdiction to determine the benefits its finding 
is final and conclusive in a collateral attack.  

We have repeatedly held that an equalization board 
when properly in session, with due notice given, acts
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judically and its action within its jurisdiction is not open 
to collateral attack. TVebster v. Lincoln, 50 Neb. 1; Morse 
v. City of Omaha, 67 Neb. 426; Portsmouth Savings Bank 
v. City of Omaha, 67 Neb. 50. We are satisfied with the 
rule thus laid down. It is the policy of the law to allow 
every person whose property may be affected by the find
ings of a board of equalization an opportunity for a hear.  
ing before said board. - He may present his objections to 
their proposed action and his views as to whether or not 
special benefits will be conferred upon his property by 
the proposed improvement or as to the amount of such 
special benefit, and from the decision of such board he 
may prosecute error to the district court. Section 161 
of the city charter (ch. 12a, Comp. St. 1901), in force 
at the time the taxes in question were levied, after pro
viding that special taxes shall be levied to the extent of 
the benefits on abutting or adjacent lots and lands and 
that the assessment may be according to foot frontage if 
the board of equalization finds such benefits to be equal 
and uniform, provides that "all such assessments and 
findings of benefits shall not be subject to review in any 
legal or equitable action, except for fraud, gross injustice 
or mistake." Under these provisions of the statute, un
less the assessment and finding of benefits was fraud

ulently made, was grossly unjust or was made by mistake, 
the action of the board within its jurisdiction is final. We 

think that without the insertion of this clause in the law 
the finding of a board of equalization made within its 
jurisdiction would no more be subject to attack collaterally 
than the judgment of any other inferior tribunal. This 
clause has in fact enlarged the field within which the de
cision of a board of equalization is vulnerable to attack. It 
includes "gross injustice" as a ground for review, while 
without this clause the "injustice" of the finding could 
not be attacked collaterally. In Morse v. City of Omaha, 
supra, it is said in the opinion, citing the clause under 
consideration: 

"This provision, in effect, amounts to a declaration
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that the action of the city council in finding that the 
property is benefited to the full extent of the amount 
levied, in order to justify an assessment per foot frontage, 
can be reviewed for fraud, gross injustice or mistake. The 
taxpayer has notice of the sitting of the city council to 
be held for the purpose of equalizing and making the levy, 
and if he is dissatisfied with the action taken concerning 
the assessment by front foot, it is his duty to have such 
action reviewed by a proper proceeding, and if he fails 
to take such action, he cannot be heard in a proceeding 
by injunction to allege that the tax is void for failure of 
the council to make the finding referred to." 

Taking this language in connection with the facts in 
the case in which it was used, we have no fault to find 
with it. But we think that, in so far as it may imply, 
if it does so imply, that error is the only remedy for fraud, 
gross injustice or mistake in the findings made by the 
board of equalization, the statement is too broad as a 
general proposition.  

It is urged by the appellant that the provisions of sec
tion 164 of the city charter, a part of which section pro
vides, "No court shall entertain any complaint that the 
party was authorized to make, and did not make to the 
city council sitting as a board of equalization, nor any 
complaint not specified in said notice, fully enough to 
advise the city of the exact nature thereof; nor any com
plaint that does not go to the ground work, equity and 
justice of the tax," prevent any person from maintaining 
any action complaining of the gross injustice of a special 
tax unless he had first made complaint to the board of 
equalization. We think this position is untenable. If 
the party injured, before he could be heard upon the ques
tion of whether a gross injustice had been done to him 
by the action of the board, would be compelled to present 
his complaint to that body, so also under these provisions, 
where the board had acted fraudulently, or where it had 
acted by mistake, the person injured would be debarred 
of any remedy unless he had first presented his complaint
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to that body. This, however, would be giving to an inferior 
tribunal an immunity from attack upon the ground of 
fraud which is not vouchsafed to a court of general juris

diction. A judgment of a court may be impeached upon 

the ground that it was obtained by fraud, even though 
the rule exists that judgments are not subject to collateral 
attack. Further than this, if the only method of review 

of a decision of the board of equalization permitted by the 
law is by error proceedings, then of what meaning is 

the phrase which provides that it shall not be "subject 
to review in any legal or equilable action except for 

fraud," etc.? A proceeding in error is not an equitable 
action, and therefore the phrase "equitable action" would 
be meaningless. Construing these clauses of the two sec
tions together, we are satisfied that the "gross injustice" 
which will permit an equitable action to be brought, which 
reviews the proceedings of the board of equalization, must 
be so flagrant and excessive in its nature as to sub

stantially deprive a citizen of his property without due 

process of law, and that it is only in such an exceptional 
case that an independent action will lie. It may be re

garded as settled law in this state that in so far as it is 
sought to take from the owner of private property the 
cost of a public improvement in excess of the special 
benefit which his property received by such improvement, 
this is, to the extent of such excess, the taking of private 
property for public use without compensation. Morse r.  
City of Omaha, supra; Norwood v. Baker, 172 U. S.  
269, 43 L. ed. 443. In the instapt case the evidence shows 
that the amount assessed against the respective pieces of 

property is largely in excess of the special benefits re
ccived. In fact, the testimony shows that the benefits to 
the property have been little or nothing, while the assess
ients have amounted to about .$110 a 45-foot lot, in m1iost 

instances being more than the lots are worth. This is 

practically the confiscation of the owner's property. It 
requires no argument to show that such an assessment 
is "grossly unjust," and therefore subject to review in an
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equitable action by virtue of the statutory provision as 
hereinbefore quoted. Norwood v. Baker, 172 U. S. 269, 
43 L. ed. 443; Iowa Pipe & Tile Co. v. Callanan, 125 Ia.  
:358, 101 N. W. 14L The supreme court of Georgia has 
well said: 

"As to whether he was benefited or not, is a question 
which should address itself to the discretion of the 
municipal authorities. Their judgment upon this subject 
is ordinarily, except in the most extreme cases, conclu
sive; but, as we have before stated, it is not allowable 
that the municipal authorities, under the guise of a public 
improvement, should arbitrarily deprive the citizen of his 
estate. If, therefore, in the levy of such assessments, the 
cost of the improvement be so disproportioned to the value 
of the estate sought to be improved, as that the levy of 
the assessment amounts to a virtual confiscation of the 
lot owner's property, such assessment cannot be upheld 
as a legal or valid exercise of the power to tax for such 
improvements." As to when a court of equity is at liberty 
to. interfere, that court then say: "The exact extent of 
the benefit necessary to uphold such an assessment is 
incapable of definition. But it may be asserted with 
perfect confidence, that the present is one of those extreme 
cases of such doubtful benefit and probable spoliation 
as will justify the interference of a court of equity in 
order to prevent the citizen from being arbitrarily de
prived of his property." City of Atlanta v. Hamlein, 
96 Ga. 381.  

It was argued at the hearing that the plaintiff was not 
entitled to maintain his action for the reason that it was 
his duty, before lie was entitled to the interposition of a 
court of equity in his behalf, to come into court with clean 
hands and offer to do equity by tendering to the city 
the amount equal to the special benefits which he had 
actually received by the improvement. In a. case of this 
kind the maxim that he who seeks equity must do equity 
should be applied, if possible, and in a number of cases 
this court has applied this principle where it is sought to
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set aside an illegal tax, sometimes however by compelling 
equity to be done as a part or condition of final deeree.  
Lynam v. Anderson, 9 Neb. 367; Hallenbeck v. Hahn, 2 
Neb. 377; Hunt v. Easterday, 10 Neb. 165; Boeck v. Mer
riam, 10 Neb. 199. But this argument is met by the ap
pellee with the contention that the property in question 
received no benefit by virtue of the improvement, and, 
hence, that no sum was equitably due on account of the 
same; and, further, that the court cannot in a case of this 
kind readjust values and benefits so as to charge each 
property owner with the proportionate part of the cost 
of improvement, and that appellee cannot be required to 
estimate the benefit, if any, to each tract.  

As to the argument that the property received no benefit, 
the petition alleges "that said assessment, if valid, would 
have been practically confiscation of all the real estate in 
said improvement district lying west of the Missouri 
Pacific right of way; * * * that said real estate west 
of said right of way was not and is not benefited to exceed 
the sum of $5 for each 50 feet abutting on said street, and 
the said real estate was not and is not able to bear a larger 
assessment for said purposes." These allegations are, in 
substance, an admission that such real estate was benefited 
to the extent of $5 for each lot, and show at least that the 
appellee has been able to estimate the benefit which each 
lot received.  

As to the second argument-that it would be a hopeless 
task for the court to readjust the scheme of assessment
it is sufficient to say that this is not required of the court.  
The whole extent to which it can go in the assessment 
of the property is to ascertain the special benefits which 
each particular tract of land involved in this 'suit re
ceived by reason of the improvement, and to charge each 
tract with that amount. If the city authorities have 
caused improvements to be made in front of the property 
which cost a sum in excess of the special benefits received, 
such excess must be borne by the city at large and not 

alone by the owners of the property within the district.
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We have been cited to a number of cases by the appellees 
which seem to hold that where such taxes are excessive, 
a court cannot ascertain the amount justly chargeable 
against the property, but that the tax must be relaid 

by the city authorities. In most of these cases the tax 

was void ab initio either by reason of lack of jurisdiction 
to levy the tax or by reason of the whole plan being so 
grossly inequitable and unjust as to be void on that 
account. In such case the whole proceedings are void, 
and the owner could not be charged with any part of a 
void tax. Cases of .this class are Howell v. City of 

Tacoma, 3 Wash. 711, 29 Pac. 447; Cain v. City of Omaha, 
42 Neb. 120, and Hutcheson v. Storrie, 45 L. R. A. (Tex.), 
289. In these cases the whole plan and scheme of the 
assessment operated in such an unequal manner and 
with such a lack of uniformity as to the various tracts 
that the courts declared the whole plan void. A like 
case is Norwood v. Baker, 172 U. S. 269. In the instant 
case, however, the proceedings seem to have been regular.  
The whole scheme and plan is not so grossly unjust and 
unequal in its operation as to render it void, but certain 
property appears to have been taxed beyond the benefits 
received. The district court then is not required to re
view the whole scheme of assessment. It is only required 
to ascertain wherein the assessment may be excessive 
in amount as to each tract. We have already held in 
Hutchinson v. City of Omaha, 52 Neb. 345, that where 
the entire proceedings were void, "the court cannot im
pose, as a condition of relief against a void tax, the pay
inent of such tax as would be lawful, where new pro
ceedings and a different basis of assessment are necessary 
to ascertain what tax is lawful," and with this holding we 
agree. But in the instant case the board had jurisdiction 
to levy the tax and its only error was in levying an ex
cessive amount upon the property of appellee. We cannot 
see that the district court is less able to determine what 
are the special benefits derived by reason of the improve
ment by each tract of property than the board of equaliza-
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tion. The benefits found by the board are theoretically 
derived from evidence, and are ascertained and determined 
by the exercise of judicial faculties. We see no reason 
why the district court is not equally able to determine this 
question.  

In Vells v. 11estern Paving and Supply Co., 96 Wis.  
116, 70 N. W. 1071, it is said: "The decisions on this 
line may not be in entire harmony, but the foregoing, 
and others hereafter referred to, clearly show that in the 
main they support the rule that, where a proper assess
ment of benefits has been made, or the groundwork for 
a proper apportionment of the expense of the improvement 
has been legally determined, errors causing an excessive 
apportionment of the cost of such improvement will not 
defeat the whole tax in equity." And the court concludes, 
"When, as in this case, the statutory requisites to the 
assessment of a tax for a street improvement upon abut
ting property are all complied with up to the time of 

filing the estimate or specifications for letting the work
that is, when the assessment of benefits has been in all 

respects legally made, so as to deteimine a proper basis 

upon which to apportion the cost of the improvement 
properly chargeable to abutting property-and the sub

sequent proceedings result in charging such property an 

excessive dPnount for any cause, the owner cannot wait 

till the iinprovement is completed and his property re

ceived the full benefit thereof, and then screen himself 

from the entire tax because of the illegal excess. If such 

excess can be deteriimined by mere computation, or without 

proof, failure to tender or offer to pay the balance before 

suit will be fatal to any claim for costs, and failure to 

plead an offer to pay, fatal to the cause of action; but 
if such excess cannot be deterinined by computation, and 

without proof, the court should deterine the same, as 

near as practicable, to a reasonable certainty, from the 

evidence produced on the trial, and require the payment 

of the balance as terms of granting relief against such 

excess." See Barker v. City of Onwha, 16 Neb. 269; Darst 

,P. Griffin, 31 Neb. 668.
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There can be no hard and fast line drawn between cases 
where the entire scheme of taxation is erroneous and void 
and those in which the amount assessed against each par
ticular piece of property is merely excessive and unjust.  
In the latter class of cases, to which the instant case, as 
we think, belongs, the rule laid down by the Wisconsin 
court seems eminently fair and tending to do justice be
tween both the individual property owner and the city.  
Each property owner ought to be compelled to bear his 
just and equitable proportion of the burdens of taxa
tion, and as long as the system of making public improve
ments by special assessments prevails, he ought to pay 
in proportion to the amount that his property is specially 
benefited. If his assessment is excessive, it should be 
reduced, but lie should not be permitted to escape his 
share of the tax because he was asked to pay too much.  

It appears that the tax has been laid upon certain 
unsubdivided tracts of real estate to a greater depth than 
the average depth to which the subdivided lands have been 
assessed. The district court, however, found that this was 
not a jurisdictional defect, and cannot be taken advantage 
of collaterally in this proceeding. In holding that this 
matter could not be examined into in this proceeding we 
think the court erred, and that it was within the juris
diction of that court to have ascertained the average depth 
to which the unsubdivided land should have been assessed, 
to have held the lien valid as to this portion, and to have 
declared the assessment void as to the excess.  

No attack was apparently made upon the petition upon 
the ground that the plaintiff failed to offer to do equity 
until the final argument in this court, and at this stage 
of the case we believe that the interests of justice would 
best be subserved by remanding the cause to the district 
court for further proceedings in accordance with this 
opinion.

AMEs and OLDHAM, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings in ac
cordance with the opinion.  

REVERSED.  

CHRISTINA S. SWOBE V. CHARLES MARSH, E'XECUTOR, ET AL.  

FILED FEBRUARY 22, 1905. No. 13,694.  

1. Dower: JURISDICTION. The district court has jurisdiction in pro
ceedings to assign dower.  

2. - : - . The county court has jurisdiction to assign dower 
only when the right to dower is not disputed by the heirs and 
devisees or any persons claiming under them or either of them.  

ERROR to the district court for Douglas county: ABRA
HAM L. SUTTON, JUDGE. Reversed.  

Charles W. Haller, for plaintiff in error.  

Searle & Adams and Edward M. Martin, contra.  

LETTON, C.  

This action was begun by the plaintiff in error against 
the defendants in error in the district court for Douglas 
county. The petition alleges, in substance, that the plain
tiff in error is the widow of one John A. Swobe, deceased.  
That her late husband died siezed of a certain lot in the 
city of Omaha, which was occupied during his lifetime by 
her husband and herself as a homestead, and of another 
lot contiguous thereto in which she was entitled to dower.  
The petition alleges that the defendants are the executors 
and heirs at law of the deceased; that she has elected not 
to take under the will; that all the defendants dispute 
her right to dower and homestead in the premises, and 
she prays that the court may cause her dower to be ad-
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measured and set apart to her in lot 3, and that lot 2 
may be set apart to her as her homestead. The defendants 
each demurred to the petition both generally and for lack 
of jurisdiction of the subject matter and for a defect of 
parties defendant. The demurrer was sustained by the 
district court, and judgment was rendered dismissing 
the case.  

The question presented is whether or not the district 
court has original jurisdiction to set off dower in a case 
where the petition alleges that the right to dower is 
disputed by the heirs or devisees. The constitutional and 
statutory provisions as to the jurisdiction of the dis
trict courts and county courts must be examined in order 
to determine the question presented. Section 9, article VI 
of the constitution, provides: "The district courts shall 
have both chancery and common law jurisdiction"; and 
section 24, chapter 19, Compiled Statutes, 1903 (Ann. St.  
4734), provides: The district courts shall have and ex
ercise general, original and appellate jurisdiction in all 
matters, both civil and criminal, except where otherwise 
provided." The section of the constitution specifying the 
probate jurisdiction of the county court is as follows 
(sec. 16, art. VI) : "County courts shall be courts of 
record and shall have original jurisdiction in all matters 
of probate, settlements of estates of deceased persons, 
appointment of guardians and settlement of their ac
counts; in all matters relating to apprentices; and such 
other jurisdiction as may be given by general law." The 
statutory provisions with reference to the county court 
which are applicable are as follows (sec. 3, ch. 20, Comp.  
St., Ann. St. 4787) : "The courts of probate in their 
respective counties shall have exclusive jurisdiction of 
the probate of wills, the administration of estates of de
ceased persons, and the guardianship of minors, insane 
persons and idiots." 

section 8, chapter 23, Compiled Statutes, 1903 (Ann.  
St. 4908), is as follows: "When a widow is entitled to 
dower in the lands of which her husband died seized, and

332 NEBRASKA REPORTS. [VOL. 73



YoL. 73] JANUARY TERM, 1905. 333 

Swohe v. Marsh.  

her right to dower is not disputed by the heirs or devisees, 
or any person claiming under tlhII oV either of them, 
it may be assigned to her in whatever counties the lands 
may- lie, by the j udee of probate for the county in which 
the estate of the husband is settled, upon the application 
of the widow, or any other person interested1 in the lands." 

The first case in which the right of the county court 
to assign dower has been construed in this state is Guth
man r. Unthman, 18 'Nh. 98. In that case the widow 
tiled her petition in the county court, alleging her widow 
hood; that her husband died seized of certain lands in 
Lancaster county which during his lifetime constituted 
their homestead; that he died testate, but that 4ie refuses 
to accept the provisions of the will, and brings this action 
for the assignment of her dower and the setting apart of 
her homestead. The heir answered, challenging the juris.  
diction of the court to apportion any homestead rights or 
dower, and denying all other allegations in the petition.  
The county court assigned dower and homestead as 
prayed, and an appeal was taken to the distlict court.  
That court found that the petitioner was entitled to dowe:
but that she was not entitled to have a homestead assigned, 
on the ground that, the right to the homestead being con
tested, the county court had no jurisdiction to assign and 
set off the same. On error to this court, the judgment 
of the district court affirming the judgment of the county 
court as to dower was affirmed, and in so far as it reversed 
the judgment of the county court as to homiestead was re
verred, and the jdgmuent of the county court was in all 
things affirmed. It was insisted in the district court 
that, because of the answer filed in the county court, 
the right to dower was disputed, and therefore the statute 
riving the county court jurisdiction did not apply. It 
was held that the allegations of the answer were not suf
ficient to raise any dispute in regard to the widow's right 
of dower and therefore the county court had jurisdiction.  
In the opinion, which was by Chief Justice ConB, it seems 
to be assumed that the assignment of dower is a matter
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of probate or of settlement of the estate of a deceased 
person, and it is said: 

"This provision of statute was enacted long before the 
adoption of the present constitution, and at most can 
only be construed to be a limitation upon the general 
power conferred upon county courts by that instrument 
to 'have original jurisdiction in all matters of probate, set
tlements of estate of deceased persons,' etc. Jurisdiction 
being thus conferred by the constitution, it is a question 
whether, even under the provisions of the above statute, 
it can be taken from it merely at the volition of a party 
respondent. But if it be granted that it can be done by 
pleading facts and the presentation of an issue or issues 
which the county court is incompetent to try-such, for 
instance, as the title to land, or the relationship of hus
band and wife-it will not be denied that such issue must 
be actually presented by proper pleading, and cannot 
arise by implication. Ordinarily a question of jurisdic
tion may, and in some cases must be made at the very 
threshold; but here the right of the petitioner to dower 
must be first disputed by an answer setting up facts which, 
when proved, will overthrow the claim of the petitioner." 
And it is said in the second paragraph of the syllabus: 
"In order to oust the county court of such jurisdiction 
the right of the applicant to such dower must be dis
puted by presenting an issue of fact, which, if established 
by proof, would defeat her claim of dower, and such issue 
must be one which the county court by its organization 
is unable to try." 

The precise question presented and decided in the case 
is that the petition was sufficient and that the answer 
did not sufficiently set forth facts to show that the right 
of dower was disputed; but it is apparently assumed in 
the opinion that jurisdiction to assign dower by the 
county court was conferred by the constitution as a part 
of its original probate jurisdiction. This is based upon 
the false premise that the assignment of dower is a matter 
of probate or settlement of the estate of a deceased per-
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son, is clearly wrong, and is a mere dictum not necessary 
to the determination of the question presented.  

Serry v. Curry, 26 Neb. 353, was an action of eject
ment brought by the heirs of Edward Serry, deceased, 
against the defendants, who claimed possession under an 
assignment of dower made to the plaintiffs' mother and 
afterwards assigned to them. The plaintiffs claimed that 
the assignment of dower was void and therefore the de
fendant had no rights in the premises, and that the peti
tion in the dower proceedings failed to state facts suffi
cient to give the county court jurisdiction, because it did 
not allege that the right to dower was not in dispute by 
die heirs or devisees. This court held that such allega
tion was not jurisdictional; that if any person interested 
in the real estate disputes the right of dower he may 
allege such facts in his answer and establish the same by 
proof. Citing Guthm an v. Guthman., 18 Neb. 98.  

In Clemons v. Heclan, 52 Neb. 287, the plaintiff filed 
her petition in the district court for Lancaster county.  
alleging the plaintiff's widowhood and right of dower, and 
further alleging that the defendants, who were the ad
ministrators and devisees, unlawfully and wrongfully had 
possession of the property, claiming to own the whole 
tract thereof in fee simple, denied the right of plaintiff 
to any part of said premises, and had forcibly excluded 
her from her right of dower therein. The defendants 
answered, claiming title and asking that the plaintiff 
might be decreed to have no estate or title in the premises.  
The court held that the pleadings showed an actual. dis
pute and that the district court had jurisdiction.  

Tyson v. Tyson, 71 Neb. 438, was a case wherein the 
heir applied to the county court to have the homestead 
and dower right of the widow set apart. The widow 
answered, claiming all of the premises as her hoiestead, 
and objected to the jurisdiction of the county court. The 
only question the petition sought to have dctermin:w was 
the validity of the widow's claim to a homestead in the 
whole 1564-aere tract, and the issue tried was whether
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the value of this tract exceeded the amount of the home

stead exemption. The plaintiff contended that the county 

court was without jurisdiction over the subject matter 
for the reason that section 16, article VI of the constitu

tion, which gives county courts original jurisdiction in 

probate matters, also provides that they "shall not have 
jurisdiction * * * in actions in which the title to 
real estate is sought to be recovered or may be drawn in 

question." The court held that the pleadings presented 
no question of fact but one of law merely, and followed 

the Guthman case.  
Under the common law if dower was not assigned to 

the widow within the time limited by will, she had her 

remedy by writ of dower undc nihil habet. Blackstone 

says, Book 3, sec. 183: "But if she be Cleforced of part 

only of her dower, she cannot then say that nihil habet; 

and therefore she may have recourse to another action, by 

writ of right of dower; which is a more general remedy, 
extending either to part or the whole; and is of the same 

nature as the grand writ of right is with regard to claims 

in fee simple." 
In King v. Merritt, 67 Mich. 194, the statute of Michigan 

with reference to the assignment of dower, which is ex

actly the same as that of Nebraska, is construed, and it is 

said: 
"The jurisdiction of the probate court in the matter 

of dower is purely statutory. It is in no way essential 

to the settlement of the estate. Smith, Probate Law, 214.  

It is a proceeding, when the estate is solvent, in which 

only the widow and heirs are interested. Campbell, Ap

pellant, 2 Doug. (Mich.) 139, 146; Cheve, Probate Law, 
246. And proceedings to assign dower may be had at 

any time before, during, or after administration is closed.  
* * * The writ is of the same nature and efficacy as 

the writ of right to recover the fee. 3 Blackstone, Com
mentaries, 182. This writ issued upon the filing of a 

prcecipe wherein the widow states that she has been mar

ried, and declares herself to be the wife of the person
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whom she claimed was her late husband. And the writ 
would be abated if this was omitted. Fulliam v. Harris, 
3 Cro. Jac. (Eng.) 217; 1 Roper, Husband and Wife, 429; 
William v. Gwyan, 2 Saund. (Eng.) 43, and note; 3 
Chitty, Pleading, 1311. * * * The statute under which 
this claimed dower proceeding was had is a special one, 
and all the facts necessary to give the court jurisdiction 
must in some manner be made to appear. Rev. St. 1838, 
p. 263; Gary, Probate Law (2d ed.), sec. 434; Sheafe v.  
O'Neil, 9 Mass. 9; Ryder v. Flanders, 30 Mich. 336; Smith 
v. Smith, 5 Dana (Ky.), 179; Stevens v. Stevens, 3 Dana 
(Ky.), 371." 

Mr. Washburn, speaking of the modes of assigning 
dower says: "One mode is the common law action of 
dower, another is by proceedings in equity, and a third 
is one provided in most, if not all the states, by a cheap 
and summary process issuing from courts having cogniz
ance of probate matters. In some cases these may be con
current remedies. But, generally speaking, the last is 
more restricted than either of the others, and is confined 
to cases where the claim of the widow is upon the heir 
or devisee of the husband, and is not the proper one to 
resort to when it is necessary to determine a contested 
right of dower." Washburn, Real Property (6th ed.), 
sec. 463.  

The assignment of dower is not the settlement of an 
estate nor any part of a settlement of the estate of a de
ceased person. It is not a matter of probate for it has 
nothing whatever to do with the probate of a will. It was 
a matter of which the common law courts had jurisdic
tion, and our district courts still retain it by virtue of 
the constitution and the statutes. Sheafe v. O'Neil, 9 
Mass. 9; Woodward v. Lincoln, 9 Allen (Mass.), 239; 
French v. Crosby, 23 Neb. 276. Jurisdiction has also 
been conferred upon the county court to assign dower, 
but this jurisdiction is confined to those cases in which 
the right is not disputed, and is conferred by virtue of 
the constitutional provision which confers "such other
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jurisdiction as may be given by general law." Thomas 
v. Thomas, 73 Ia. 657, 35 N. W. 693; Gary, Probate Law, 
sec. 430, et seq.; note to Sanders v. Mlclillian, 39 Am.  
St. Rep. 33. The error in the former holdings has been 
to assume that original jurisdiction resided only in the 
county court, and that the jurisdiction of the district 
court only attached when the right to dower was disputed.  
This has never been expressly decided by this court, but 
the language in the Guthman, Serry and Tyson cases ad
mits of such interpretation. The jurisdiction of the dis
trict court to assign dower has in nowise been curtailed 
by the provisions of section 8, chapter 23, Compiled Stat
utes, 1903 (Ann. St. 4908). This merely confers a juris
diction upon the county court which it did not possess 
before its enactment, and is cumulative in effect. The 
same reasoning applies with regard to the general powers 
of the district court to set apart the homestead. The 
petition sufficiently states a cause of action for the assign
ment of both dower and homestead and the demurrer 
should have been overruled.  

We recommend that the judgment of the district court 
be reversed and the cause remanded for further proceed
ings.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings.  

REVERSED.  

FARMERS STATE BANK OF CENTRAL CITY V. JOHN YENNEY.  

FILED FEBRUARY 22, 1905. No. 13,720.  

1. Evidence of collateral facts corroborative of the statement of one 
party with respect to the main issue is admissible if confined to 
such matters as throw light upon the question. The jury are
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entitled to know all the circumstances surrou'nding the parties 

with reference to the property at the time of the transaction in 

order that they may judge which of them is telling the truth.  

Blorngren v. Anderson, 48 Neb. 240.  

2. False Representations: EVIDENCE. A bought eighty acres of land in 

M county from B, giving in payment therefor $1,800 in money, 

paying a mortgage of $118 and conveying a tract of land in C 

county. In an action for false representations as to the condi

tion and value of the land in C county, wherein B testifies that 

the land was represented to him to be of the value of $800 and 

taken by him at such value, and A claims that no false represen

tations were made and that no value was fixed upon the C county 

land, it was error to reject evidence offered to show that the 

land in M county was only worth $2,000 at the time of the 

transaction, since this evidence tended in some degree to cor

roborate A's testimony.  

ERROR to the district court for Merrick county: CONRAD 

HOLLENBECK, JUDGE. Reversed.  

W, T. Thompson, for plaintiff in error.  

John C. Martin, contra.  

LETTON, C.  
This is an action to recover damages for fraud and false 

representations alleged to have been made by the Farmers 

State Bank as to the value of a tract of land in Cheyenne 

county, Nebraska, which was given in part payment for 

an eighty-acre tract of land in Merrick county sold to the 

bank by John Yenuey, defendant in error. The petition 

alleged that he sold the Merrick county land for $2,700, 

and charged false representations as to the condition, 

location and character of the Cheyenne county land, and 

claimed damages in the sum of $800. The answer alleged 

the purchase of the Merrick county land, and that the 

consideration was the payment of $1,800 in cash, the pay

ment of a mortgage on said land for $100, and interest, 

the conveyance of the Cheyenne county land, no value 

being fixed. The reply was a general denial. The plain-
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tiff Yenney recovered a verdict and judgment in the 
district court, and the bank prosecutes error.  

There are only three assignments of error argued in the 
brief. The first and second are that the verdict is not 
sustained by sufficient evidence and that the action is not 
prosecuted in the name of the real party in interest. These 
will be considered together. The title to the eighty acres 
of land in Merrick county was at the time of the trans
action in the name of the wife of the plaintiff John 
Yenney. The evidence shows, however, that the trans
action whereby Yenney procured the title to the Mer
rick county land to be conveyed to the bank and the 
Cheyenne county land to be conveyed to him was entirely 
between him and the bank. The bank did not deal with 
Mrs. Yenney at all or with John Yenney as her agent.  
Whatever transaction or agreement there may have been 
between Yenney and his wife with reference to the title 
to the Merrick county land is of no concern to the bank, 
and so far as the record shows Yenney is the real party 
in interest. Yenney and his son swear to the making 
of the representations by the agent of the bank, who 
denies making them. If made, other evidence shows they 
were false. The jury believed Yenney and the evidence 
supports the verdict.  

The next assignment of error is that the court excluded 
evidence with reference to the value of the Merrick county 
land. The value of the Merrick county land was not in issue, 
but it is argued that the evidence as to its value would tend 
to throw some light upon the transaction that actually oc
curred. The defendant's theory of the transaction was that 
no amount was agreed upon or stated as to the value of 
the Cheyenne county land, but that the consideration 
for the eighty acres in Merrick county was the payment 
of the $1,800 and the mortgage, and interest, and the 
transfer of the Cheyenne county land. It offered to prove 
that the Merrick county land was worth not to exceed 
$2,000, and it is argued that if the plaintiff in error had 
paid within $82 of its actual value it is highly improbable
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that there would have been any inducement to represent 
the Cheyenne county land to be worth $800. Any fact 
is admissible in evidence which reasonably tends to throw 
any light upon the subject matter contested. The evi
dence offered was not admissible for the purpose of re
ducing the- amount of recovery, if the jury believed Yen
ney was entitled to recover, because he was entitled to the 
benefits of his bargain, if any. It was merely collateral 
to the main issue in the case, and, if admissible, can only 
be considered in so far as it throws light on the main 
transaction.  

In an action for damages for fraud in the exchange 
of a lot of marble, the plaintiff claimed that he exchanged 
a house, the price of which was fixed at $5,100, for $1,100 
in cash and marble represented to be worth $3,000, the 
defendant to assume a mortgage of $1,000, and that the 
marble was in fact only worth about $1,000. The de
fendant claimed that he told plaintiff the value of the 
marble was only $1,000, and also that no fixed price was 
agreed upon in the exchange for the house. The de
fendant offered to prove that the house was not worth 
$5,100 or anything like that sum, which evidence was ex
cluded. The court, however, said: 

"Upon the issue thus presented to the jury we think 
evidence as to the value of the hotel property was ad
missible. The parties might, of course, in their agreement 
fix upon any sum as the value of the property, but when 
the fact as to the agreement was in dispute the real value 
was an element for the jury to consider in determining 
which version of the story was the correct one." The 
weight and value of the evidence was for the consideration 
of the jury, and we cannot say that had it been admitted 
it might not have led to a different result. Weidner v.  
Phillips, 114 N. Y. 458, 21 N. E. 1011.  

In Blomgren v. Anderson, 48 Neb. 240, it was held that, 
in an action to recover for services rendered under special 
contract, where the defense alleged that the consideration 

for such services was the plaintiff's board and lodging
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during the period, evidence that at that time a third per
son in the defendant's presence and hearing offered to 
employ the plaintiff at substantial wages for work of the 
same general character was properly admissible as bear
ing upon the reasonableness of the claim and in some 
degree corroborative of the plaintiff's testimony.  

We are of the opinion that the testimony offered should 
have been admitted. If the Merrick county land was not 
worth more than $2,000, what motive could the bank have 
for misrepresenting the values of the land in Cheyenne 
county? There is a direct conflict in the evidence as to 
whether the representations were made, and in so far as 
the evidence offered tended to corroborate the testimony 
of Mr. Kerr it was admissible. The weight to be given 
to it, however, was for the jury. They were entitled to 
know all the circumstances surrounding the parties with 
reference to the property at the time of the transaction 
in order that they might judge which of them was telling 
the truth.  

For the error in excluding this testimony, we recom
mend that the judgment be reversed and the cause re
manded for a new trial.  

OLDHAM and AMES, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial.  

REVERSED.  

LOYAL MYSTIC LEGION ET AL. v. ARTHUR H. JONES.  

FED FEBRUARY 22, 1905. No. 13, 727.  

1. Party Wall Agreement: RECORDING: NOTICE. The proper registra
tration of a party wall agreement is constructive notice to all 
purchasers of the real estate affected by the agreement, and 
such notice is as effectual and binding as actual notice.
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2. - : CONSTRUCTION. Party wall agreement construed, and held.  

that it was the intention of the parties that the privileges, 

duties and liabilities given and imposed by the contract should 

pass to all persons obtaining title to either of the lots upon 

which the wall stood by grant from the original parties. Held, 

further, that the agreement itself operates as an assignment to 

his grantee of the claim of the builder of the wall for compensa

tion for its use as soon as that person was designated by his 

deed.  

ERROR to the district court for. Adams county: ED L.  

ADAMS, JUDGE. Reccrsed and dismissed.  

R. A. Batty, for plaintiffs in error.  

J. B. Cessna, contra.  

LETTON, C.  

This was an action brought- by Arthur- H. Jones, de

fendant in error, as plaintiff, against the Loyal Mystic 

Legion to recover for the use of a wall under a party wall 

agreement. In 1887 Charles L. Jones and Henry Shedd 

were the owners of lots 7, 8 and 9 in a certain block in 

Hastings, and A. S. Raymond was the owner of lot 10 

in the same block. Jones and Shedd, being about to erect 

a brick building on lot 9, in June, 1887, entered into a 

written contract which recited that, whereas Jones and 

Shedd were about to erect a building of brick and stone 

upon lot 9, it is agreed that the wall may be set upon the 

line between lots 9 and 10, one-half upon the lot belonging 

to each party. Jones and Shedd agreed that the "said 

party of the second part, his heirs, executors, adminis

trators or grantees" should have the privilege of using 

the wall as a party wall for any building "the said 

party of the second part or his grantees may erect." The 

contract also contained this provision: "Provided a0 

ways, nevertheless and on this express condition, that th,' 

said party of the second part or his grantees, before pro

ceeding to join any other buildings to the said party wall
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and before making any use thereof or breaking into the 
same, should pay or secure to be paid to said parties 
of the first part or their grantees one-half of the actual.  
cost of said party wall or so much thereof as shall be 
joined or used as aforesaid." The agreement was signed 
by the parties, acknowledged before a notary public and 
recorded in the miscellaneous records of Adams county 
on June 22, 1887. After this agreement was made, Jones 
conveyed to Shedd by quitclaim deed all his interest in 
lot 9. Shedd soon afterwards died, and lot 9 was sold 
at administrator's sale and bought by Rose E. Shedd, 
who became a party defendant to the action, claiming 
Ihe money to be due her as grantee of lot 9. A. S. Ray
iond, after the making of the party wall contract, con

veyed lot 10 through inesne conveyances to the defendant, 
the Loyal Mystic Legion. In 1900 the Loyal Mystic 
Legion erected a building on lot 10 and used the party 
wall. Charles L. Jones, one of the original parties to the 
agreement, claimed to be entitled to one-half of the money 
due, and assigned his claim to his son Arthur L. Jones, 
the plaintiff in this action, while Rose E. Shedd claimed 
that the whole amount was owing to her as grantee of 
Jones and Shedd. The court found for the plaintiff 
Arthur II. Jones, and the defendants prosecute error.  

The principal question is whether the language of the 
contract must prevail, which provides that before using 
the wall the grantees of Raymond shall pay Charles L.  
Jones and Henry Shedd or their grantees one-half of the 
cost of it, or whether, notwithstanding this language, the 
money is due to the original parties. Plaintiffs in error 
contend, first, that the contract provides that the money 
should be paid to Jones and Shedd "or their grantees;" 
that this was the intention of the parties, which must 
control, and that there being no dispute but that Rose 
E. Shedd is the grantee it follows that she is entitled to 
the whole fund. Second, that the contract runs with the 
land, and Rose E. Shedd being the owner of the land 
the fund belongs to her. Third, that if the contract does
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not run with the land the agreement is a personal agree
ment, and therefore, since the Loyal Mystic Legion did 
not agree with any one to pay this debt, and is neither 
party nor privy to the contract, there is no liability on 
its part to either party. Fourth, that there is no con

tractual relation between the plaintiffs and the defendant.  
On the other hand defendant in error contends, first 

that money due on a party wall contract is a chose in 
action which is personalty, which does not pass by grant 
of the real estate but does pass by assignment. He further 
contends that the agreement or covenant by the owner 
of lot 10 to pay for the wall did not run with the land.  
Second, that, where a covenant is not of a nature that 
the law permits it to be attached to an estate by a cove
nant running with the land, it cannot be made such by 
an agreement, with the use of the words, heirs, executors, 
grantees or assigns.  

In the consideration of this case we deem it advisable 
to examine the former decisions of this court which throw 
any light upon the question and to adopt a construction 
which is in harmony therewith.  

In Burr v. Lamaster, 30 Neb. 688, the facts were that 
a contract was entered into between Lamaster and Bald
win, by which Baldwin was authorized to construct a party 
wall, one-half on a vacant lot owned by Lamaster, who 
covenanted for himself, his heirs and assigns, to pay 
Baldwin one-half the cost of the wall, whenever he should 
make use of the same. The court say: 

"This agreement gave the Baldwins an interest in the 
nature of an easement in the Lamaster lot, and con
stituted an incumbrance. The obligation to pay a por
tion of the cost of the wall was not merely a personal 
covenant binding upon Lamaster, but was a burden which 
ran with the land and bound his grantees to pay for one
half of the wall if they used the same." It is further 
said: "There are Cases holding that a party wall agree
ment like the one before us is merely personal, binding 
alone upon the parties to it, and does not attach to the
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land, but the weight of the decisions in this country is 

to the effect that it attaches to and is a charge upon the 

land." 
Garmire v. Willy, 36 Neb. 340, was an action brought 

by Willy against Garmire to recover one-half the costs 

of a party wall constructed by Willy under a written 

contract with Garmire's grantor. The contract provided 
that the covenants and agreements should extend to and 
be obligatory upon the heirs, administrators and assigns 
of the respective parties, and was acknowledged and 
recorded. Garmire purchased the vacant lot after the 
wall was built. There was a dispute as to whether Gar
mire had actual notice of the agreement before he pur
chased, but the court held that the recorded agreement 
was constructive notice, and held, further, that the agree
ment attached to the land and that Garmire was liable for 
the amount agreed to be paid.  

In Stehr v. Raben, 33 Neb. 437, one Wallicks had made 
a party wall agreement with Henry Stehr whereby Stehr 
built a party wall, one-half thereof on a lot owned by 
Wallicks, under an agreement that when Wallicks, or 
his grantee, erected a building on his lot he should then 
pay for one-half of the party wall. Raben bought the lot 
from Wallicks with knowledge of the contract, taking 
title in the name of his wife, and executed his personal 
note to Stehr for the value of one-half of the party wall.  
The court found that both Raben and his wife were liable 
for the debt, and that the plaintiff was entitled to a lien 
upon the wall and the part of the lot on which it stood 
until the debt was paid. It is said by MAXWELL, Justice, 
writing the opinion: 

"The right of the plaintiff to recover upon the note in 
controversy is not seriously questioned, and such a con
tract 'creates an equitable charge, easement, and servitude 
upon the lots built upon.'" Citing Burr v. Lama8ter, 
supra.  

In Jordan v. Kraft, 33 Neb. 844, the facts were that 
Jordan and Kraft made a party wall agreement by which
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Jordan was to build a wall 100 feet long, and Kraft 

agreed to pay Jordan, within sixty days after completion, 
one-half of the cost of the north sixty feet thereof, also 

one-half of the cost of so much of the remainder as he 

should thereafter use, within thirty days after he uses 

the same. Before using the wall Kraft conveyed his lot, 
the deed providing that the grantee assumed the party 

wall agreement. The grantee used the wall, and this 

action was brought against Kraft to recover one-half of 

the cost of the south 40 feet. Kraft had apparently paid 

for the north 60 feet as the contract provided. The court 

held that Kraft was not liable, saying: 

"The contract is not merely personal, binding only on 

the parties to it, but it attaches to and passed with the 

lot. Jamison (Kraft's grantee) had the same right to 

use the wall as Mr. Kraft, and no more. It was never 

contemplated by the parties that Kraft alone had the 

right to join to the wall, but rather that the owner of 

the lot, whoever he might be, could do so, on paying 

to the owner of the other lot the unpaid portion of the 

value of the party wall." 
In a later case, Cook v. Paul, 4 Neb. (Unof.) 93, it is 

said that a more accurate statement of the law is as fol

lows: 
"The majority of the authorities maintain that these 

covenants are not of the nature of covenants running with 

the land, and that the grantees of the original parties can

not, by reason of their holding adjoining lots, take advan

tage of the benefit, or be subjected to the burden of the cov

enant to pay for one-half of the party wall, but that the 

right to recover is personal to the builder, and the obliga

tion to pay, except in certain cases, rests upon the covenan

tor only; and an agreement of the parties that the covenant 

shall be binding upon their heirs or assigns, etc., or even 

that it shall run with the land, is ineffectual." 

This doctrine is broader than the rule laid down by the 

prior decisions of this court. Cook v. Paul, supra, is one 

of the class of cases known in this state as "unofficial," and
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as is said by HOLCOMB, C. J., in Flint v. Chaloupka, 72 
Neb. 34, speaking of opinions of this character: "The 
court is not necessarily bound by anything said therein.  
nor to the propositions of law enunciated on which the 
conclusions are predicated. It approves only the conclu
sions." We do not therefore consider it as in any way 
establishing the legal proposition contained in the opinion.  

In most of these cases the question was as to the lia
bility of the party using the wall, and the view taken 
by the court was that the contract so far as affects the 
obligation of the subsequent user of a party wall to pay 
for the same usually runs with the land. But in the 
instant case the question is different. It is to whom is the 
money payable. The obligation created by the contract 
is to pay a debt which does not become due and payable 
until the wall is used. The view taken by the courts 
of New York, Indiana, Illinois and Pennsylvania is that 
this is a personal obligation and passes by assignment, 
while Iowa, Massachusetts, Minnesota, Michigan and 
West Virginia hold that it is a convenant which runs with 
the land. In an extended note upon this subject to Duns
comb v. Randolph, 89 Am. St. Rep. 915, 941, the com
mentator concludes: "The more reasonable rule is that 
an agreement * * * whereby one is to build a party 
wall * * * and the other to pay for one-half of its 
construction when he uses the wall, creates cross-ease
ments as to each owner, running with the land. * * * 
The title to the whole wall may be regarded as appurte
nant to the lot of the builder, and so passes by every con
veyance of it until the severance of the one-half by the 
payment of the purchase money." In support of this 
doctrine he cites cases from Illinois and Pennsylvania.  
He examines each of the other doctrines held by the 
courts, citing cases, and concludes: "The decisions are in 
irreconcilable conflict, and almost equally divided. Even 
in the same state different results have been reached under 
facts almost similar, and prior rulings are distinguished in 
a manner beyond the comprehension of the ordinary per-
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son." We refer to this note as giving a concise resume 
of the existing law upon the subject in other jurisdic
tions.  

It will be observed that this court has heretofore ad
hered to the doctrine that such covenants run with the 
land, at least so far as the obligation of the user of the 
wall to pay for the same is concerned. We think, how
ever, that in the disposition of this case it is unnecessary 
to pass upon this point. The contract expressly specifies 
that the money for the use of the wall should be paid to 
the parties of the first part or "their grantees." A grantee 
is "a person to whom a grant is made." Black, Law 
Dictionary. A grant is defined: "A generic term, ap
plicable to the transfers of all classes of real property"; 
"A transfer by deed of that which could not be passed by 
livery." 3 Washburn, Real Property (6th ed.), sec. 1995; 
Williams, Real Property, 147, 195. The word grantee 
as used in this contract means therefore the person or 
persons to whom the real estate might be conveyed by 
deed.  

Where the intention is to convey an interest in per
sonalty, the transfer is usually termed an assignment, 
and persons who take are usually denominated in the 
instrument as "assigns." In most of the cases in which 
a similar question to that under consideration has been 
considered the contract has provided that the money to 
be paid for the use of the wall should be paid to the 
builder or "his assigns," and it has been held that the 
contract was personal in its nature, passed by an assign
ment of the claim as personalty, and did not pass by 
virtue of a conveyance of the real estate to the grantee 
thereof. See note to Dunscomb v. Randolph, 89 Am. St.  
Rep. 915, 941. We think such cases are easily distinguish
able from the one at bar. In the contract under considera
tion the word "assigns" is nowhere used, but the word 
"grantees" is substituted. From a consideration of the 
language of the contract it seems clear to us that it was 
the intention of the parties that the provisions of the
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contract should be binding upon all parties taking title 
to either of the lots by virtue of conveyances of the real 
estate, and that the intention was that the privileges, 
duties and liabilities given and imposed by the contract 
were conveyed to all persons obtaining title to either of 
the lots by grant from the original parties. In other 
words, it was their intention that whoever became the 
owner of either lot under them should stand in the shoes 
of the makers of the party wall agreement with respect 
to its provisions.  

It is the duty of this court to carry out the intention 
of the parties to the contract, if it can be done without 
doing violence to established principles of law. We will 
not arbitrarily interfere with the liberty of contract. It 
has been said that "where a covenant is not of the nature 
that the law permits it to be attached to the estate as 
a covenant running with the land, it cannot be made 
such by agreement of the parties," but it is not necessary 
to say that the personal obligation to pay for the wall 
runs with the land, in order to carry into effect the pro
visions of the contract under consideration. It was as 
much within the power of Jones to agree that the money 
for the use of the wall should be paid to his grantees, 
as it was for Raymond to agree that his grantee should 
pay for the wall when he used it. By his written instru
ment, duly acknowledged and recorded so as to give con
structive notice, Jones notified all persons interested that 
the grantee of lot 9 was entitled to be paid for the use 
of the wall. The agreement itself operated as an assign
ment of his personal claim to compensation to his grantee, 
whenever that person was designated by his deed of con
veyance of the lot. As soon as Jones conveyed the title 
to the lot, the deed, together with the contract, and by 
virtue thereof, operated as an assignment of his right 
to be paid for the use of the wall to the person who was 
named therein as grantee. We are satisfied this was the 
intention of the parties at the time the contract was made, 
and that there is no legal principle which prevents us
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from giving effect to this intention. Jones having parted 
with his interest in the subject matter of this suit had 
nothing to assign to his son the plaintiff herein. The 
record shows that Mrs. Shedd has already received pas
ment for the use of the wall, hence no judgment is neces
sary in her behalf.  

We recommend that the judgment of the district court 
be reversed and the action dismissed.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the action dismissed.  

REVERSED.  

OMAHA NATIONAL BANK v. EnwiN A. ROBINSON, Ju., 
ET AL., EXECUTORS.* 

FILED FEBRUARY 22, 1905. No. 13,920.  

1. Error: PROCESS: ACCEPTANCE OF SERVICE. Where a person obtains 

a judgment in the district court, and after his death error pro
ceedings are begun seeking to reverse the same, an acceptance 

of service of summons in error by his attorney of record in 
the district court is not sufficient to give this court jurisdiction 
of the error proceedings. Ritchey v. Seeley, 68 Neb. 129, fol
lowed.  

2. Judgment: JURISDICTION. A judgment rendered by a court without 
jurisdiction of the parties is absolutely void. The supreme court 

stands upon no higher or different footing in this regard than 

a court of inferior jurisdiction.  

ERROR to the district court for Douglas county: WIL

LIAM A. REDICK, JUDGE. Affirmed.  

Hall & ifcCulloch, for plaintiff in error.  

11ill H. Thompson. contra.  

* Rehearing allowed. See opinion, p. 353, post.
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LETTON, C.  

On May 4, 1895, in an action pending in the district 
court for Douglas county, one Edwin A. Robinson re
covered a judgment against the Omaha National Bank.  
Robinson had (lied upon January 14, 1895, but his death 
was unknown to his attorneys. The bank prosecuted error 
to this court from the judgment. Gregory, Day & Day, 
who had been Robinson's attorneys in the action in the 
district court, entered his volinitary appearance in the 
supreme court, waiving the issuance and service of sum
mons in error, and defended the case in this court. The 
error proceed(ings resulted in the reversal of the judgment, 
and the cause was remanded to the district court for 
further proceedings. In the district court the case was 
placed upon the trial docket and remained thereon until 
November 12, 1900, when, it appearing from the affidavit 
of J. H. McCulloch, one of the attorneys for the Omaha 
National bank, that Hobinson was dead, that no order 
of revivor had been made and that more than one year had 
elapsed since such order could have been made, the action 
was stricken from the docket. The case remained in 
this condition until February, 1904, when a motion was 
made in behalf of the executors of Robinson to revive the 
original judgment in the district court. A conditional 
order of revivor was allowed, providing that, unless the 
defendant showed cause by March 14, 1904, the judgment 
should stand revived. The defendant made a return to 
this order to show cause by alleging the facts in regard 
to the death of Robinson, the reversal of the judgment 
and the action of the district court thereafter striking 
the case from the docket. Evidence was adduced, and at 
the hearing the district court sustained the motion for 
revivor and made it absolute. No motion for a new 
trial was filed. The plaintiff in error in its petition as
signs: (1) The court erred in sustaining the motion 
of this defendant in error for a revivor of said judg
ment; (2) the court erred in signing and directing the 
entry of the order reviving said judgment.
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The first question presented is whether or not these 
assignments present any question for review, in view of 
the fact that no motion for a new trial was filed in the 
district court. In the view we take of the case it is not 
necessary to consider this assignment. We are of the 
opinion that the proceedings had in the supreme court 
were void. That the judgment of reversal was of no 
validity, nor was the nandate of any force. We have 
repeatedly said that a judgment rendered by a court 
-without jurisdiction of the parties is absolutely void.  
Ritchey v. Seeley, 68 Neb. 129. The sipreme court stands 
upon no higher or different footing in this regard than a 
court of inferior jurisdiction. The case falls squarely 
within the rule of Ritchey v. Sec'e, and the district court 
was right in disregarding the proceedings had in this 
court when it had never acquired jurisdiction. Chicago.  
B. & Q. R. Co., v. Hitchcock County, 60 Neb. 722; Eayr 
v. Nason, 54 Neb. 143; Johnson v. Parrotte, 46 Neb. 51; 
1 Black, Judgments, sec. 170. No question is made as 
to the validity of the original judgment and no sufficient 
cause was shown why it should not be revived.  

We recommend that the judgment of the district court 
be affirmed.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed October 
5, 1905. Judgment of affirmance adhered to: 

A rehearing was granted in this case upon the point 
that the ju.1gment which it is sought to revive was void 
by reason of the plaintiff in.the cause being dead at the 
time of its rendition. It appears that this point was not 
raised by the return to the order to show cause and that 
it is not an.issue in the case.  

26

VOL. 73] JANUARY TERM, 1905. 353



Kock V. State.  

It is recommended that the former opinion be adhered 
to.  

By the Court: For the reason stated in the foregoing 
opinion, it is ordered that the former opinion be adhered 

AFFIl-IED.  

HENRY KOCK v. STATE OF NEBRASKA.  

FILED MARCH 8. 1905. No. 14,114.  

Proceeding in Error: LIMITATION. The supreme court has no juris
diction to review the proceedings and fial judgment of the dis
trict court in a criminal case, unless proceedings in error are 
instituted therein within six months after the rendition of such 
judgment.  

ERROR to the district court for Cuming county: Guy 
T. GRAVES, JUDGE. Proceeding in error dismissed.  

T. M1. Franse and Moodie & Burke, for plaintiff in error.  

Norris Brown, Attorney General, IV. T. Thompson and 
M. McLaughlin, contra.  

BARNES, J.  

At the January term, 1904, of the district court for 
Cuming county, the plaintiff in error was convicted of the 
crime of grand larceny, and the value of the property 
stolen was found to be $60. On the 30th day of January 
of that year, he was sentenced to imprisonment in the 
penitentiary for the period of six years. On the 24th 
day of January, 1905, he instituted proceedings in error 
in this court, and the attorney general now objects to the 
jurisdiction of the court and moves to dismiss the pro
ceedings in error because they were not commenced within 
the period prescribed by law.  

The provisions of law by virtue of which the accused 
seeks to have his case reviewed by this court are sections
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592 of the civil code and 508 of the criminal code. We 

quote section 592, as follows: 

"No proceedings for reversing, vacating, or modifying 

judgments or final orders shall be commenced unless with

in six calendar months after the rendition of the judg

ment or making of the final order complained of; except 

that when the person entitled to such proceedings is an 

infant, a person of unsound mind, or imprisoned, he shall 

have one year, exclusive of the time of his disability 

within which to commence such proceedings: Provided, 
That the provisions of this act shall only apply to judg

ments or decrees rendered after the date of its taking 

effect." 
By section 508 it is provided: 
"In all criminal cases, writs of error shall be issued 

by the clerk of the supreme court upon the filing of a 

petition in error and transcript of the record of the pro

ceedings of the district court and payment of costs as in 

civil cases; Provided, That if any person, desiring to ob

tain such writ of error, shall file an affidavit with the 

clerk of the court that he is unable on account of his 

poverty to pay said costs, the clerk shall enter the suit 

upon the docket, and upon the entry of final judgment 

indorse the amount of costs upon the mandate, and the 

same shall be paid by the county in which the indictment 

was found." 

The question presented is not a new one in this state.  

It was before the supreme court in a. case wherein the 

accused had been found guilty of murder in the second 

degree, and sentenced to a term of 25 years in the peni

tentiary. Kountz v. State, 8 Neb. 294. In that case the 

accused was sentenced on the 17th day of April, 1877, 

but did not file his petition in error and the transcript 

until April 19, 1878, and the attorney general challenged 

the jurisdiction of the court on the ground that the statuto 

of limitations had run against such a proceeding. At that 

time the limitation was fixed by the sections above men

tioned at one year, and the court held:
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"Proceedings in error in a criminal case must he in
stituted in the supreme court within one year after the 
rendition of the judgment." 

The reasoning contained in the body of the opinion 
in that case, and which mneets with oilr approval, is as 
follows: 

"In this state a writ of error is a writ of right in 
both civil and criminal cases. And the practice in bath 
classes of cases is assimilated as far as possible. It is 
evident that the language of the section referred to" 
(section 508 of the criminal code, now section 2644 An
notated Statutes), "includes also the time within which 
proceedings in error may be instituted. * * * Ile" 
(meaning the accused), "is entitled to a bill of excep
tions, and after calling the attention of the court below 
to the errors complained of, may have the entire case 
reviewed on error in the supreie court. When may he 
do this? Can he wait until the material witnesses for 
the state are dead, or have gone beyond the reach of pro
cess-let that time be five, ten, or twenty years, then 
prosecute proceedings in error? We do not -think so.  
If the party convicted is innocent of the offense with 
which he is charged-that is, if the testimony fails to 
establish his guilt with that degree of certainty required 
by the law-if error has occurred during the progress 
of the trial by which he has been prejudiced, the case 
should be reversed and a new trial awarded. There is 
nothing that the law abhors like the conviction of an 
innocent person. For this reason, among others, criminal 
cases take precedence in the hearing of causes, in order 
that the party, if innocent, may be discharged. But 
it is the duty of the state, while protecting as far as pos
sible the innocent, to punish the guilty. In no other 
way can life and property be rendered secure. In most 
cases of actual guilt, if proceedings in error are prosecuted 
within the period required by law, and the case is reversed, 
the witnesses on the part of the state are at hand to 
testify in the case. But in many, if not most cases, in
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even five years many of the material witnesses could not 
be found. The case may have been one of great atrocity, 
and the guilt of the party undoubted, yet upon a re
versal of the case, as the witnesses against him cannot 
be found, he must be turned loose to commit other depreda
tions upon society. The law was framed for the pro
tection of the innocent and of society, not to offer a 
means of escape for the guilty, and a party must prosecute 
proceedings in error within the period required by the 
statute or be barred." 

The foregoing decision was commented on and approved 
in Bradshaw v. State, 19 Neb. 644, as follows: 

"In Kountz v. State, 8 Neb. 294, it was held, that from 
the peculiar language of section 508 of the criminal 
code, the limitation of time for taking criminal cases on 
error to the supreme court was the same in criminal as 
in civil cases. The section was copied verbatim from 
another state, where the allowance of a petition or writ of 
error involved an examination of the entire record to 
ascertain if there was probable error in the record. In 
such cases a writ of error was to be allowed as in civil 
cases. This would seem to mean in the same manner 
and within the same time as in civil actions." 

The legislature of 1901 amended section 592 of the code 
so as to limit the time for the commencement of pro
ceedings in error in the supreme court to six months 
from the entry of the final judgment or order sought 
to be reviewed. The law as thus amended had been in 
force nearly three years when the crime of which the 
accused was convicted was committed, and when the final 
judgment herein was entered. The amendment in ques
tion deprived the accused of none of his constitutional 
rights. It (lid not even change the method of procedure 
after the commission of the alleged crime or the rendi
tion of the final judgment.  

But it is contended by the accused that he is one of the 
class of persons mentioned in the statute as being under 
disability; and he insists that, because he was taken to
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the penitentiary and imprisoned therein in compliance 
with the judgment of the court, the limitation does not 
apply to him. The mere statement of this proposition 
is its own refutation. If this contention should be held 
good, the defendant could serve out his full six years of 
imprisonment and still have one year thereafter in which 
to prosecute his petition in error. The fact is that he 
is under no disability by reason of his imprisonment; 
and in truth he is already prosecuting his proceediigs 
in error, which he might have commenced within six 
months after the rendition of the final judgment, as 
well as one year thereafter. Again, by our previous con
struction of the sections of the statute above quoted, the 
time for commencing proceedings in error in criminal 
cases is now clearly limited to a period of six months 
from and after the rendition of the final judgment com
plained of, and we are bound by such construction. If 
we should now fix the limitation at one, two, three or 
five years, we would thereby substitute our own views 

of what the limitation ought to be for the plain pro
visions of the law as enacted by the legislature. This 
would be judicial legislation, a proceeding to which courts 

should never resort. So it is clear that we are without 
any jurisdiction to review the proceedings and judgment 
of the trial court herein. This is to be regretted, for the 
reason that the sentence in this case seems so excessive, 
considering the value of the property alleged to have 
been stolen, as to be almost unconscionable. If we were 
at liberty to assume jurisdiction of this case we would, 
under the power given us by section 509a of the code, re

duce the sentence to a period of two years. Having no 
jurisdiction, we cannot grant the accused any relief, and 

he must resort to executive clemency.  
For the foregoing reasons, the objections of the attorney 

general are sustained, and the proceedings in error are 

hereby dismissed.  
JUDGMENT ACCORDINGLY.
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SHELDON Al. LooMH#R, APPELLANT, V. REBECCA H. LOOMER, 
APPELLEE.  

FILED MARCH 8, 1905. No. 13,721.  

Evidence: SUFFICIENCY. An examination of the evidence shows that 
the plaintiff failed to produce a preponderance thereof in sup
port of the grounds alleged for a divorce, and the judgment of 
the district court dismissing the action is affirmed.  

APPEAL from the district court for Dawes county: WIL
LIAM H. TESTOVER, JUDGE. Affirmed.  

A. W. Crites, for appellant.  

Allen G. Fisher, contra.  

AMES, C.  

This is an action brought by a husband to obtain a 
divorce on the ground of extreme cruelty. The answer is, 
in substance, a general denial. The plaintiff appeals from 
a judgment dismissing his suit. At the time the action 
was begun both parties were in their 71st year of age, 
and the marriage, which took place after about six months 
of such acquaintance as was formed by written cor
respondence across half the width of the continent, had 
endured about a year and a half. That the union did 
not prove a happy one is abundantly proved by the record 
and is not the occasion of surprise. There were frequent 
disagreements and altercations between the parties, cul
minating, in one instance, in the defendant slapping the 
plaintiff in the face in the presence of bystanders. The 
blow, which was with the bare hand, was not a heavy one 
and was the cause of no physical injury, and just what 

provocation there was for it, if any, or how the quarrel 
begun or led up to it, the parties do not agree, and there 
were no witnesses produced on the trial to prove. That 

the plaintiff suffered, as he contends that he did, a very
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severe sense of humiliation therefrom, the circumstances 
and antecedents, being such as he admits them to have 
been, do not lead us to believe. The only other charge of 
sufficient gravity to deserve consideration, if indeed it does 
so, relates to certain alleged breaches of complaisance 
which are denied by the defendant, and which, and their 
attendant circumstances, if they occurred, were of such 
nature as to preclude knowledge of them by third per
sons. A more particular description of them cannot with 
propriety be spread upon the pages of an official publica
tion, and it is our opinion they are of such a character 
that decency excuses the court from making inquiry con
cerning them. It must suffice to say that the burden of 
proof is upon the plaintiff, and that after a careful ex
amination of the record we concur with the opinion of the 
trial court that the former has not produced the required 
preponderance of the evidence.  

We therefore recommend that the judgment of the dis
trict court be affirmed. 

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

STATE, EX REL. AWORLD PUBLISHING COMPANY, V. ROBERT 

0. FINK, TREASURER.  

FILED MARCI 8, 1905. No. 14,027.  

Mandamus: FORECLOSURE OF TAX LIENS: PUBLICATION OF NOTrIcE. After 

a petition for the foreclosure of tax liens pursuant to an act 
of 1903, entitled "An act to enforce the payment and collection 
of delinquent taxes and special assessments on real property," 
has been filed in the office of the clerk of the district court, and 
the county treasurer has published the required notice in a suit-
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able newspaper, he will not be compelled by mandamus to re
publish the same on the sole ground that such newspaper was 
not designated for the publication by the proper official authority.  

ERROR to the district court for Douglas county: GEORGE 
A. DAY, JUDGE. Affirmed.  

Hall & Mc(ulloch and A. C. Wakeley, for plaintiff in 
error.  

W. J. Connell and Brome & Burnett, contra.  

AMES, C.  

This action was submitted by brief and oral argument 
as presenting a single question, to wit, the construction of 
section 7, chapter 75, laws 1903, entitled "An act to en
force the payment and collection of delinquent taxes and 
special assessments on real property" (Coinp. St. ch. 77, 
art. IX; Ann. St. 10644-10691); and that construction, 
so far as was supposed to affect the present controversy, 
depends upon the definition of the word "fail." The 
act provides that the county treasurer shall between the 
first day of June aniI the first day of July in each year 
prepare a petition setting forth in detail all taxes in the 
county which have been delinquent more than one year, 
and a description of the tracts upon which they were 
levied, and file the same in the office of the clerk of the 
district court on or before the last named date. Section 
7 enacts: "Within ten days after the filing of such peti
tion the county treasurer shall cause a notice to be pub
lished, directed to 'All Whom it May Concern' to the 
effect that the state of Nobraska has filed a petition in the 
district court for the county in which the lands are located, 
praying a decree against, and the sale of, the parcels 
of real estate set forth in the list published therewith, 
for the several amounts named therein and costs of suit." 
It is further required that "such notice shall be signed 
by the county treasurer and shall be published once a 
week for four successive weeks in some newspaper of
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general circulation in the county in which the lands are 
situated, or, if no newspaper of general circulation shall 
be published in the county," etc. But it is provided: "The 
county commissioners of each county shall designate the 
newspaper in which said notice, and in which all notices 
of tax sales made by the county treasurer hereinafter pro
vided for, shall be published, provided, the county treas
urer shall designate such newspaper where the county 
commissioners fail to do so." The county treasurer com
pleted his petition and filed it with the clerk of the dis.  
trict court on the first day of July, and on the day 
previous received the following written communication 
from the chairman of the board of county commissioners.  

"OMAHA, NEw., June 30, 1904.  
"Robert 0. Fink, County Treasurer Douglas county, Ne

braska: 
"You are hereby notified that the 'Omaha Evening 

World-Herald' has been designated by the board of county 
commissioners as the official paper for the publication 
of the official advertising of Douglas county, and that it 
is likewise designated as the newspaper for the publica
tion of the delinquent tax notices provided for by section 
7, article IX, chapter 77 of the Compiled Statutes of 
Nebraska for 1903, entitled 'Revenue,' in so far as said 
section applies to the publication of delinquent tax notices 
for Douglas county for the year 1904.  

"Respectfully yours, R. O'KEEFE, 
"Chairman Board of Co. Comir's." 

At the time the petition was filed the board had not 
taken the action mentioned in the notice and was not in 
lawful session, and could not be until the following day, 
when they contemplated assembling as was known as well 
to the treasurer as to the chairman. At ten o'clock A. MI.  
on the 2d day of July, that being the day following the 
last day provided by law for filing the petition, the board 

did assemble and take such action as was indicated by 
the above quoted letter. The petition had been filed late

[VOL. 73362



State v. Fink.  

in the evening of the preceding day, but whether the board 
knew of that act we are not informed. At nine o'clock 

A. M. on the 2d day of July, or about an hour before the 

assembling of the board, the treasurer, having ascertained 

that they had taken no formal or official action, designated 

the "Omaha Bee" as the paper in which said notice should 

be published and delivered the same to it for that purpose.  

It is admitted that full ten days were required for putting 

the notice in type and effecting its first publication, but it 

is provided by the act (sec. 45) that "throughout all of 

the proceedings it shall be the duty of the court to dis

regard all informalities or irregularities which may have 

occurred, from the inception of every state, county or city 

general tax up to final confirmation of sale. The per

formance of the various acts of officers herein enjoined 

shall be deemed sufficient if they shall substantially comply 

with the requirements of this act and no variation in the 

time or manner of performing such acts shall be deemed.  
or held to be jurisdictional; and when any such acts can

not reasonably be performed within the times herein pro

vided, additional time may be given, without notice, by 

a proper order of court." It is further provided that all 

tracts of land concerning which answers shall not have 

been filed on or before the first day of September shall be 

treated as in "default," and the issues concerning all 

others shall be triable on and after the first Monday of 

the following October. The court has no doubt power to 

relieve against default in pleading and to permit answers 

to be filed out of time as in ordinary actions. On the same 

2d day of July the plaintiffs, the proprietors of the World

Herald newspaper, applied to the district court for 

Douglas county by a petition setting forth the foregoing 

facts and praying for a writ of mandamus compelling 

the publication of the treasurer's notice in that paper.  

The writ, after answer and a trial, was denied, and the 

plaintiff prosecutes a petition in error.  

The evidence shows that the notice has been in fact 

published in the Bee for and within the time and manner
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prescribed by the statute, and that it was a notice in all 
respects such as the law requires to be published. That 
such publication was, under the liberal provisions of the 
statute above quoted, sufficient to confer jurisdiction upon 
the court for the purposes of the act, there can be no 
doubt. In other words, it has not been and cannot success
fully be contended that an owner of a tract of land can 
impeach a decree against it, either collaterally or upon pro
ceedings in error, upon the ground that the newspaper 
in which the notice was published was not designated 
for that purpose by the proper official authority, nor would 
such an objection, if made by such an owner in the trial 
court, have relieved lim from default or defeated juris
diction over his property. It is not disputed that the 
Bee is a publication answering in all respects the require
ments of the statute. The proceeding is in the nature 
of an adversary action, and all irregularities and in
formalities are expressly cured by the statute. Whether 
regularly or otherwise, the taxpayers, parties to the pro
ceeding, have had the precise notification and opportunity 
to appear and defend to whieh the statute entitled them, 
and a republicntion of the uotice in compliance with the 
prayer of the alternative writ would entail upon the 
county a very harge expenditure for ur) useful or practical 
purpose. With grounds of controversy between the cor
poration or inhiabitants of Douglas county and its treas
urer or the Bee Publishing Company, if there are any, 
the relators have no concern, or, if they have any, they 
are not presented in a litigable manner by this applica
tion for a mandamus.  

We think the case falls precisely within the language 
of the following clause of section 45 of the act: "The 
performance of the various acts of officers herein enjoined 
shall be deemed sufficient if they shall substantially com
ply with the requirements of this act and no variation in 
the time or manner of performing such acts shall be 
deemed or held to be jurisdictional." The most that the 
relator can contend for is that the Bee was not designated
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in the manner prescribed by the act. Whether it was so 
or not, the issues in this action do not call upon us to 
decide. It appears, however, that the designation was 
made by the county board within a reasonable tiie, and 
that the designation by the respondent was therefore pre
mature. The relator was entitled to relief when this action 
was begun, and the respondent should pay the costs.  

For these reasons, we recommend that the judgment 
of the district court be affirmed.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be affirmed with costs of the proceedings taxed 
to the respondent.  

AFFIRMED.  

W. W. ROBERTS, APPELLEE, V. C. W. LEMONT, APPELLANT.  

FILED MARCH 8, 1905. No. 13,729.  

1. Agreement in Restraint of Trade: INJUNCTION. A valid agreement 
in restraint of trade must be established by clear and satisfactory 
proof to warrant a court in restraining its breach by injunction.  

2. - : VALIDITY. In determining the validity of a contract in 
restraint of trade, the test is whether the restraint is only such 
as is necessary to afford a fair protection to the interests of the 
party in whose favor it is given, and not so much as to Inter
fere with the interest of the public.  

3. - : PUBLIC PoLIcY. A contract in restraint of trade which is 
not limited either in time or space is against public policy and 
void.  

APPEAL from the district court for Madison county: 
JOHN F. BOYD, JUDGE. Reversed.  

M. D. Tyler, for appellant.

Mapes & Hazen, contra.



Roberts V. Lemont.  

OLDHAM, C.  

This suit was instituted in the district court for Madi
son county by N. W. Roberts, appellee, to enjoin C. W.  
Lemont, appellant, from soliciting or writing fire, hail, 
cyclone and plate glass insurance in Norfolk, Nebraska.  
A temporary restraining order was granted which, upon 
final hearing in the district court, was made perpetual.  
From this decree Leniont brings an appeal to this court.  

The facts underlying the controversy are that prior to 
May, 1902, Lemont was engaged in the real estate and 
insurance business in Norfolk, Nebraska. Roberts, the 
appellee, was engaged in the same business in the same 
place; the two parties were then occupying the same office.  
During the month of May negotiations were entered into 
between them which resulted in the sale by Lemont to 
Roberts of his office furniture and insurance business for 
the sum of $240. After this sale Lemont retired from the 
insurance business and devoted his attention to real estate 
for about 15 months, when he attempted to reengage in 
the business of soliciting insurance. Roberts thereupon 
instituted the case at bar, alleging, in substance, that the 
defendant Leiont, "in consideration that the plaintiff 
would purchase from him his fire, hail, cyclone and plate 
glass insurance agency for the sum of $240, agreed with 
the plaintiff that he would turn over to said plaintiff the 
said insurance agency, furniture and the good will of 
said defendant and business, and that he, the said defend
ant, would at once cease a fire, hail, cyclone and plate 
glass insurance business in Norfolk, Nebraska, and not 
again engage in such business in Norfolk, Nebraska." The 
petition further alleged the compliance of plaintiff with 
the terms of the contract, and that the defendant, in 
violation of the terms and conditions of the contract, had 
and was engaged in the business of soliciting insurance in 
the city of Norfolk. The prayer was for an injunction 
permanently restraining the defendant from engaging in 
such business in the city of Norfolk. The answer admitted
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the sale of the business to the plaintiff for the sum stated 
in his petition, and denied each and every other allegation 
therein. The testimony relied upon to establish the agree
ment is that of the plaintiff and is substantially as fol
lows: 

In answer to the question as to what his agreement was, 
he said: "M3r. Lemont purposed to sell out his insurance 
business to me, and there was considerable talk about 'the 
price, and finally we agreed on $240, and in that there was 
some furniture, and Mr. Lemont was to go out of the insur
ance business and have nothing to do with the insurance 
business, and I was to have nothing to do with the real 
estate." 

Q. You may state what Mr. Lemont said? 
A. Mr. Lemont said he turned over the good will and 

quit the business.  
Q. What did he say about remaining out of business? 
A. That Mr. Lemont was to stay out of business.  
Q. For how long? 
A. There was no stated time. He agreed to quit the 

business.  
Q. What did he say as to again going into the.insurance 

business at Norfolk? 
A. He did not talk as if he would ever go into the in

surance business at Norfolk.  
Q. What did you understand as to the good will of the 

business? 
A. I understood he was to sell his business.  

Q. Good will? 
A. Yes, sir.  
Q. What did he (Lemont) say about remaining out of 

business? 
A. That 3Ir. Lemont was to stay out of business.  
Q. For how long? 
A. There was no stated time. He agreed to quit the 

business.  
There was no serious conflict between this testimony of 

the plaintiff and that of the defendant, so that if the testi-
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mony of plaintiff is sufficient to sustain the judgment of 
the trial court it should be affirmed.  

The first proposition that confronts us is that the con
tract relied upon is one in partial or total restraint of 
trade, and as such it is not a favorite of the law. While
valid agreements in restraint of trade may be established 
by clear and satisfactory proof, and when so established 
their breach may be restrained by injunction, yet to obtain 
such relief there must be no doubt or uncertainty in re
gard to their terms, or the consideration on which they are 
founded. Ordinarily a contract prohibiting one of the 
parties from carrying on a specific trade or business, with
out any limitation as to time and place, is against public 
policy and void. Tecklon ious c. Scott, 110 Wis. 441, 86 N.  
W. 672; Berlin Machine Works v. Perry, 71 Wis. 495, 38 
N. W. 82. In Kecler c. Taylor, 53 Pa. St. 467, Chief 
Justice Woodward declared that such contracts, if they 
wNere not limited to a reasonable time, as well as confined 
to a reasonable space, were void at law, and that if the 
terms they imposed were at all hard equity would not 
enforce them. To the same effect is the holding in Brewer 
v. Marshall, 4 C. E. Green (N. J.), 537, 547. The general 
rule is that a contract in partial restraint of trade should 
be reasonable in its terms and limited in its extent, both 
as to time and space, but where the conditions appear to.
be reasonable, and the contract is limited as to space, it 
has been held that it may be enforced, even though un
limited as to time. Gill v. Ferris, 82 .Io. 156; Smith v.  
Brown, 164 Mass. 584. The test is whether the restraint 
is only such as is necessary to afford a fair protection to 
the interest of the party in whose favor it is given, and not 
so much as to interfere with the interest of the public.  
Mandeville v. Harman, 42 N. J. Eq. 185. Now, the con
tract alleged on in the case at bar and proved by plaintiff's 
testimony is one in total restraint of the right of the de
fendant to engage in the business of soliciting fire, hail 
and cyclone insurance. It is not limited by the testimony 
either by time or space,
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It is urged however by appellee that we should construe 
this contract as though it had been made simply to limit 
the right of the defendant to engage in the insurance busi
ness in the city of Norfolk. If there had been testimony 
in the record tending to show that such was the agreement 
and understanding between the parties, his contention 
would find some support in the case of Hubbard c. Millcr, 
27 Mich. 15, and in the language used by POUND, C., in 
Herpolsheinier c. Funke, 1 Neb. (Unof.) 304, which how
ever is not oiiciallY reported, and +onsequently we are 
not bound by the reasons. In this latter case the contract 
was in writing, and the agreement was to not engage in 
the sale of a particular line of merchandise during the 
term of a written lease made to plaintiff. Oral evidence 
was permitted to explain the ambiguity of the contract as 
to place, and show that the intention of the parties was 
to limit the right to the particular building which the 
plaintiff had leased, and as the contract so proved was one 
reasonable in terms, and limited both as to time and place, 
it was upheld.  

The ecase of Mollyneanw v. i Witteuberg, 39 Neb. 547, 
cited by appellee, is one in which the contract was limited 
as to both time and place. In this case, however, the 
action was at law for a breach of the contract, and the only 
question determined was as to the sufficiency of the peti
tion to state a cause of action. We find no well-considered 
case that has ever upheld a contract which would abso
lutely prohibit one of the parties thereto from ever engag
ing in any legitimate occupation at any place, and if the 
evidence in the case at bar proves a contract at all in re
straint of trade, it establishes one which would prevent 
the defendant in the instant case from engagin` in the 
insurance business, not only at Norfolk, but at any other 
place in the state of Nebraska, or the United States, and 
such a contract, we think, is clearly against public policy 
and void. Wright v. Ryder, 36 Cal. 342.  

We therefore recommend that the judgment of the dis
27
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trict court be reversed and the cause remanded for further 
proceedings.  

AMEs and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgmient of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED.  

LEROY B. SLUYTER V. GEORGE W. SCHWAB.  

FILED MARCH 8, 1905. No. 13,733.  

Title: ADVERSE POSSESSION: TACKING. Where the owner of two con
tiguous lots of land conveys one of such lots to A, and subse
quently conveys the other to B, held that, in a contest between 
A and B concerning the boundary line between the lots, A 
cannot, for the purpose of establishing title by adverse posses
sion against B, tack his own possession to that of the common 
grantor.  

ERROR to the district court for Clay county: GEORGE W.  
STUBBS, JUDGE. Perersed with directions.  

William i. Clark, for plaintiff in error.  

J. L. Epperson & Sons, contra.  

OLDHAM, C.  

This was an action in ejectment by George W. Schwab, 
plaintiff in the court below, against Leroy B. Sluyter, de
fendant in the court below, to recover possession of two 
feet off the south side of lot 2, block 3 of Dickson's 
addition to the village of Clay Center, in Clay county, 
Nebraska, and $100 damages for the unlawful detention 
of the premises. The facts underlying the controversy 
are that lots 2 and 3 in block 3, in Dickson's addition 
to Clay Center are contiguous lots, 2 lying north of 
3. After the addition was platted and recorded Dick-
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son conveyed lots 2, 3 and 4 of block 3 by war
ranty deed to one Cowen, who had a house erected on 
the north line of lot 3, which projected over and be
yond the lot line from one to two feet. This house was 
erected in 1886. In March, 1887, Cowen conveyed the 
three lots by warranty deed to James Kinkaid, and on 
December 8, 1890, Kinkaid conveyed lot 3 by warranty 
deed to defendant Sluyter, and on April 3, 1899, he also 
conveyed lot 2 by warranty deed to- plaintiff Schwab; 
after plaintiff Schwab had purchased lot 2 a difference 
arose as to the location of the boundary line between the 
two lots. Schwab procured a survey of the lots which 
fixed the boundary line two feet south of the line contended 
for by Sluyter. Schwab thereupon brought his suit in 
ejectment to recover possession of the disputed strip. This 
siit was instituted on the 4th day of December, 1900.  
Sluyter filed an answer to the petition which, in sub
stance, amounted to a general denial and a plea of adverse 
possession. At the trial of the cause a jury was waived 
by both parties, and the cause tried to the court, and a 
judgment rendered finding generally for the plaintiff on 
his petition. On this judgment and finding the clerk of 
the court subsequently entered a judgment for $100 dam
ages for the unlawful detention of the premises against 
defendant Sluyter. A motion for a new trial was filed by 
defendant and overruled, and error protcedings instituted 
in this court to reverse the judgment. After these pro
ceedings had been instituted, counsel for plaintiffs in the 
court below filed a motion to have the judgment corrected 
by a nuno pro tune entry and judgment entered finding the 
issues in favor of the plaintiff for the possession of the 
land in controversy, without any judgment for damages 

for the unlawful withholding of the premises. This cor

rected judgment was entered over the objection of defend
ant Sluyter.  

The first error called to our attention is that the judg
ment in favor of plaintiff is unsupported by the evidence.  
This objection is based on the theory that defendant Sluy-
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ter was entitled to tack his posession of lot three to that 
of his grantor Kinkaid, and that when this possession was 
so tacked, it clearly showed that he had been in adverse 
possession of the premises for more than ten years before 
the filing of the petition. The fallacy of this contention 
is apparent from the fact that Kinkaid (iring his occu
pancy owned both the lots in controversy, and his pos
session of one was in nowise adverse to his claim of owner
ship of the other. No adverse holling was begun until 
Kinkaid conveyed lot three to defendant Sluyter; from the 
date of that conveyance the statute began to run against 
Kinkaid and his subsequent g-rantor and in favor of 
Sluyter, and not until then. To tack the possession of a 
grantee to that of a grantor it imist be against some one 
to whom the grantor held adversely.  

It is next contended that the judgment should be re
versed because the premises were o(cupie(l as a homestead 
by defendant Sluyter, and his wife was not made a party 
defendant in the action. But there -is no evidence in the 
record tending to show that defendant Sluyter ever had a 
wife, or that he ever occupied the preinises as a homestead.  

It is conceded that there is no evidence to support the 
finding of the district court in awarding $100 damages 
for the unlawful occupancy of the premises by the de
fendant Sluyter. Consequently the judgment was clearly 
erroneous for this reason at the time error proceedings 
were instituted in this court. The only injury however 
which defendant could suffer from this erroneous judg
ment would be the costs which he expended in procuring a 
review of the cause in this court before its attempted cor
rection in the court below.  

We therefore recommend that the judgment of the dis
trict court be reversed and the cause remanded, with di
rections to the court below to enter a judgment in favor of 
plaintiff for the possession of the premises in dispute, and 
one cent damage for the unlawful detention thereof.

AMES and LETTON, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause is remanded, with directions to the court below 
to enter a judgment in favor of plaintiff for the possession 
of the premises in dispute, and one cent damage for the 
unlawful detention thereof.  

REVERSED.  

JOHN NOLDE V. JAMES A. GRAY.* 

FILED MARCH 8, 1905. No. 13,740.  

1. Land Contract: BREACH: MEASURE OF DAMAGES. IT an action by 
a vendee to recover damages for breach of a contract to convey 
land, the measure of damages is the difference between the price 
agreed to be paid and the value of the land when the breach 
occurred with interest.  

2. Grounds of Recovery. To recover such a measure of damages, the 
vendee must either be evicted from the premises or rescind his 
contract because of the failure or inability of the vendor to 
perform, and thus place the vendor in statu quo.  

3. Evidence examined, and held not sufficient to sustain the judgment 
of the trial court.  

ERROR to the district court for Clay county: GEORGE W.  
STUBBS, JUDGE. Revcrsd.  

L. J. Capps and Charles H. Sloan, for plaintiff in error.  

L. B. Stiner and Tibbets Bros. & Morey, contra.  

OLDHAM, C.  

This was an action instituted by James A. Gray, plain
tiff in the court below, against John Nolde, defendant, for 
the breach of a written contract for the sale of a quarter 
section of land lying in Clay county. The petition alleged 

* Rehearing denied. See opinion, p. 378, post.
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that on the 6th day of May, 1901, and prior thereto, the 
defendant was the owner in fee simple of the land (de
scribing it); that on said day plaintiff and defendant en
tered into a contract in writing for the sale and purchase 
of said premises, by the terms of which plaintiff was to 
pay $1,000 in cash and $5,000 at his option, with interest 
at 6 per cent. until such payment was made; that in con
formity with said agreement he entered into and still re
tains possession of the land in controversy. That on the 
4th day of February, 1903, in pursuance of said contract, 
he tendered the defendant $5,000 and interest, the amount 
then due on said contract, and demanded a deed, which 
defendant refused and neglected to make. The petition al
leged no facts on which any claim of special damages could 
be predicated, but it is alleged that the value of the land 
had increased between the time of the contract and the 
time in which the deed should have been made from $6,000 
to $8,000, and that because of such increase the defendant 
refused to comply with the conditions of the contract and 
execute and deliver a deed to plaintiff. Plaintiff prayed 
judgment against the defendant for $8,000, with interest 
thereon from February 6, 1903, and costs of suit. The 
defendant filed an answer to this petition which, in sub
stance, admitted the execution of the written contract, but 
alleged the signature thereto had been procured by fraud, 
and denied each and every other allegation in the petition, 
and, by way of counterclaim, asked for a judgment for the 
rents and profits of the land during the time of its occu
pancy by plaintiff. Plaintiff filed a reply practically in 
the nature of a general denial. On issues thus joined there 
was a trial to a jury in the court below, a judgment for 
plaintiff for $2,969.63, and defendant brings error to this 

court.  
The facts underlying the controversy are that in 1901 a 

written contract for the sale of the lands in controversy 
was entered into between plaintiff and defendant by 
which the plaintiff agreed to purchase the lands for the 
sum of $6,000, $1,000 of which was paid in cash, and the
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remainder, as the contract read, was to be paid at the 

option of the vendee, and in consideration of the payment 

of the amount provided defendant Nolde agreed "at his 

own costs to execute and deliver to said party of the second 

part, or his assigns, upon surrender of this contract, a war

ranty deed to the above described premises, together with 

an abstract showing title clear." 
On February 6, 1903, in alleged conformity with this 

contract, plaintiff Gray, through his attorney, Mr. Stiner, 

called on defendant Nolde and told him he was willing to 

pay the remainder of the purchase money with interest if 

lie (Nolde) would execute a warranty deed, and have his 

wife sign and acknowledge it, to the premises in contro

versy; that he went into the bank of Sutton with Mr. Nolde 

and procured the exact amount of the money that was due, 
and said to Air. Nolde that he would leave that money with 

Mr. Dinsmore, the president of the bank, if he would ex

ecute a deed with his wife to the land; that he gave Nolde 

a deed and told him to execute it and bring it back to the 

bank, have his wife sign with him, and that Mfr. Dinsmore 

would then give him the full amount of the money due on 

the contract. Ir. Dinsmore, the president of the bank, 
testifies that he was called in during the conversation, 

and that the money was left with him, with directions to 

turn it over to Nolde if he brought in the deed properly 

executed by himself and wife, and that Nolde never re

turned the deed. There was evidence introduced also tend

ing to show that the price of the land in dispute had 

advanced about $2,000 from the time the contract was 

entered into and the time at which the deed was demanded.  

It is unnecessary, in view of the conclusion to be reached, 
to examine the testimony offered by defendant.  

In this condition of the pleadings and the evidence the 

court told the jury in the third paragraph of instructions 

on his own motion that they must return a verdict for the 

plaintiff, and in the 4th instruction placed the burden on 

the plaintiff to prove the amount of his damages, and in 

the 5th paragraph of instructions he gave the following
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on the measure of damages: "In arriving at the amount of 
damages which plaintiff is entitled to recover, you will 
take such amount as from the evidence you find to have 
been the fair market value of the land in question on 
February 6, 1903, and deduct therefrom the unpaid bal, 
ance of the contract price of the real estate, to wit, $5,000, 
with interest thereon at the rate of 6 per cent. per annum 
from January 1, 1903, and the difference betwen said sums 
found is the amount which plaintiff is entitled to recover 
as damages." This instruction plainly resulted in the 
monstrous verdict and judgment complained of.  

When plaintiff, under the terms of the contract al
leged on, was prepared to fully comply with the conditions 
on his part, two remedies were plainly open to him. One 
was the tender of the amount due on the contract, and 
demand of an abstract of title and the warranty deed from 
the defendant, and not from the defendant and his wife, 
and if the defendant refused to execute and deliver such 
a deed, plaintiff might then pursue his remedy for a spe
cific performance of the contract, or he might rescind the 
contract because of defendant's refusal to execute the deed, 
and sue to recover back the money paid, and the reason
able profit on his investment. But he did neither. He 
made an alleged tender, conditioned on the execution of 
a deed by both defendant an(d his wife, which the contract 
(lid not call for. Having done this, he withdrew his ten
der, retained possession of the premises and still retains 
them, claiming them as his own, and instituted his action 
to recover back the present value of the premises because 
of defendant's failure to give him a deed. If the judgment 
in the court below was affiried, it would leave plaintiff 
in possession and equitable ovnerslhip of the land in dis
pute, relieve him of the payment of $5,000, and interest 
due on the purchase price of the land, and give him a 
judgment at law against the defendant for nearly $3,000, 
in return for his payment of but $1,000 of the purchase 
price. Such a judgment as this would fall nearly under 
the ban of the command handed down to the inspired Law
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Giver in the awful majesty of Sinai, which says, "Thou 
shalt not steal." 

It is contended however by counsel for defendant in 
error that the instruction of the trial court is supported 
by the holding in Kirkl)atrick v. Downing, 58 Mo. 32, 17 
Am. Rep. 678, in which the rule was laid down that, in an 
action by a vendee to recover damages for breach of a 
contract to convey land, the measure of damages is the 
difference between the price agreed to be paid and the 
value of the land when the breach occurred, with interest.  
The upinion in this case is a well-considered one and con
tains a thorougih review of the cases, both American and 
English, on the measure of damages in an action for a 
breach of contract for the conveyance of real estate, and 
we have no quarrel with the conclusion reached in this 
opinion. The difference between this case and the one at 
bar is this: In Kirk.patrick v. Downing, supra. the plain
tiff, who was the pu- -haser of the land, had been evicted 
from the land by 11w vendor before the action was insti
tuted. Krepp v. St. Louis & S. F. R. C'o., 99 Mo. App.  
94, 72 S. W. 479, is also relied upon by defendant in 
error as an authoi-ty which sustains the measure of dam
ages given by the trial court. The facts in this case were 
that the plaintiff had purchased 400 acres of land from the 
defendant railroad company. When the railroad company 
proceeded to execute its deed to the land, it discovered 
that it had already conveyed 40 acres of this land to an
other vendee. It thereupon tendered a return of the pur
chase price, or a deed for the 360 acres to which it held 
the title, and $60, the amount of the purchase price of the 
40-acre tract which it had previously conveyed. Plaintiff 
brought his suit, asking for the conveyance of the 360 
acres, which the company did not resist, and also asking 
for $200 damages for the failure to convey the 40-acre 
tract for which he had paid. The court held in this con
troversy that the proper measure of damages was not the 
contract price of $60, but the actual value of the land at 
the time the deed should have been executed, and per-
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mitted a recovery of $175 damages by the plaintiff. So 
while each of these cases announced a measure of dam
ages which is supported generally by the American and 
modern English authorities, neither of them are in point.  
The whole trouble with the measure of damages allowed 
in this case is that it permits plaintiff to retain the land 
and also recover for its enhanced value at the time the 
deed was demanded. Under the rule submitted in the case 
at bar, if plaintiff had paid the full amount of the pur
chase price, he .would have been permitted to retain the 
land and recover $8,000 damages for defendant's failure 
to execute the deed, as he had contracted to do. If plain
tiff had rescinded and placed defendant in statu quo be
fore instituting his action, the rule announced would have 
been unobjectionable, but as it is it in fact gives plaintiff 
both the land and a large money judgment against de
fendant for failing to convey it to him. Such a judgment 
is shockingly unconscionable and wholly unsupported by 
the evidence.  

We therefore recommend that the judgment of the dis
trict court be reversed and the cause remanded for fur
ther proceedings according to law.  

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REVERSED.  

The following opinion on motion for rehearing was filed 

June 22, 1905. Rehearing denied: 

Land Contract: BREACH: ACTION. A vendee of real estate, while in 
possession and claiming to be the ow'ner thereof under a contract 
of purchase, cannot maintain an action against his vendor to 
recover the amount paid on the purchase price for a breach 
of the contract to convey, together with the difference between
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the value of the land at the date of purchase and the time when 
the breach occurs as damages. Before he can prosecute such 
an action he must rescind the contract, surrender the possession 
of the premises to the vendor, and thus place him as nearly as 
possible in statu quo.  

BARNES, J.  

In our opinion in this case, written by Mr. Commis
sioner OLDHAM, ante, p. 373, we held that the measure of 
damages in an action for a breach of contract to convey 
land is the difference between the price agreed to be paid 
and the value of the land when the breach occurs, with 
interest; that to recover the amount paid on the contract 
and such measure of damages, the vendee must either be 
evicted from the premises or rescind his contract, and thus 
place his vendor in statu quo.  

The defendant in error has filed a motion for a rehear
ing, and now contends that, while the propositions of law 
announced are correct in the abstract, and the facts are 
correctly stated in the opinion, yet the rule announced 
is misapplied. In support of his contention he relies on 
Seaver v. Hall, 50 Neb. 878, 882; W1inside State Bank v.  
Lound, 52 Neb. 469; Reed v. McGrew, 5 Ohio, 375, 386, and 
Taylor v. Browder, 1 Ohio St. 225, 228. An examination 
of these cases discloses-that they are not in point. In the 
leading case, Reed v. McGrew, supra, the court said: 

"Where the plaintiff sues to recover back money paid 
upon a contract which has failed, he must show that he 
has done all in his power to restore the defendant to the 
same situation in which he was when the contract was 
made. If the possession of the property contracted for 
has passed to the vendee, it must be restored to the ven
dor; and if, owing to the negligence or any other act of 
the vendee, it is not in his power to restore the possession, 
although he is not without remedy, still he cannot have 
the action for money had and received. He must sue 
upon the contract and recover damages for its violation.  
For instance, A contracts to sell a quarter section of land
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to B, and receives one-half the purchase money. B takes 
possession. The title afterward fails, or A refuses to 
convey. B may surrender the possession to A, thereby 
assenting to a rescission of the contract, and recover back 
the money paid, in an action for money had and received.  
Or he may consider the contract as subsisting, and claim 
damages for its breach. In the latter case, it would not 
be necessary, as a preliminary step, that he should sur
render the poss'e xion." 

It thus appears that, in case the vendee elects to sue for 
the recovery of the purchase price, together with his dam
ages for the failure to convey, as was done in this case, he 
must surrender the possession of the premises to the ven
dor before he can maintain his action. It appears from 
the testimony in this case that the land in question be
tween the time of the purchase and the date of the failure 
to convey had increased in value to the amount of about 
$2,000; that the vendee had paid $1,000 of the considera
tion money, and had entered into possession of the land.  
The verdict and judgment in the court below were for 
nearly $3,000, and were in accordance with the form and 
cause of action outlined by the petition. So it is evident 
that the vendee, while still in possession of the land, and 
clainiing it as his own, brought suit against the vendor for 
a failure to convey, and recovered the full amount paid by 
him on the puirchase price, together with nearly $2,000 
damages. That such a situation calls for a reversal of the 
judgment below is beyond question.  

It appears from the foregoing that our opinion is right, 
and the motion for a rehearing is therefore

OVERRULED.
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FRANK E. JANDT V. SIOUX COUNTY.  

FILED MARCI 8, 1905. No. 13,688.  

Taxation: ASSESSMENT IN Two COUNTIES. Certain live stock in 
herds was removed on the 7th day of April from Sioux county, 
in which it had been situated for three years and where it was 
legally liable to be listed and assessed for taxation, to Box 
Butte county, in which it was listed and assessed Improperly.  
The owner paid the taxes in Box Butte county. Held, That 
these facts do not relieve him from paying the tax properly and 
legally assessed in Sioux county.  

ERROR to the district court for Sioux county: JAMES J.  
HARRINGTON, JUDGE. Affirmed.  

J. E. Porter, for plaintiff in error.  

M. J. O'Conncll and TV. H. Fanning, contra.  

LETTON, C.  

This is an action brought to recover back taxes paid 
under protest. Frank E. Jandt was in 1898, and for some 
years previously, a ranchman living in Dawes county. In 
the spring of 1895 he was the owner of a herd of 146 
horses, part of which he placed in the keeping of one 
Swinbank -in Sioux county, and some with one Ashton 
in the same county, under agistinent contracts which by 
their terms expired April 1, 1898. These horses were 
listed for taxation by each of their keepers in Sioux county 
for the years 1895, 1896 and 1897, and the taxes thereon 
paid by Jandt. About April 1, 1898, the agistment con
tracts having expired, the horses were roun(led up, and 
on April 7, 1898, delivered to Jandt who imnediately took 
them to Box Butte county, where he had other horses.  
They were kept in Box Butte county until some time in 
June, when they were delivered to Jandt in Dawes county, 
and in the same month again taken to Sioux county for a 
short time. On April 11, 1898, the horses were listed
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for assessment in Box Butte county by the agent of Jandt, 
in whose possession they then were. Soume time after this 
the horses were listed for taxation in Sioux county by 
Swinbank and Ashton, and taxes levied against them in 
that county. Jandt paid the taxes levied and assessed 
upon the property in Box Butte county, without any 
knowledge or notice that the property had afterwards been 
listed in Sioux county. He afterwards paid under pro
test the taxes assessed against the property in Sioux 
county, and brought this action to recover the same. The 
district court found that the property was properly listed 
and assessed for taxation in Sioux county.  

He cont(nds that Swinbank and Ashton, who had been 
in possession of his property under the agistment con
tracts, had no authority to list the horses as his property 
after the 7th of April, when they delivered the property to 
him and the relation of principal and agent had ceased.  
He further contends that section 10, chapter 77, article I, 
Compiled Statutes, 1901, should be construed liberally, so 
that he should not be compelled to pay his taxes twice 
upon the same property, and further that section 20 of the 
same chapter applies, which provides that "in all cases 
that may arise under this chapter, as to the proper place 
to list personal * * * property, the place for listing 
and assessing should be determined and fixed by the 
county board; and when between different counties, or 
places in different counties, by the auditor of public ac
counts," and that the county cannot collect the tax until 
it has submitted the question to the state auditor. Section 
10, supra, is as follows: 

"Live stock in herds or not connected with a farm shall 
be listed or assessed in the county where such live stock 
may be on the first day of April of the year for which the 
property is required to be listed. For the purpose of as
sessment and taxation the live stock mentioned in this 
section shall be deemed to be at the place where the owner 
or keeper thereof shall have his ranch, provided such ranch 
shall be in this state."
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The horses on the 1st of April, 1898, were in herds and 
not connected with a farm. The keepers thereof, Swin
bank and Ashton, were ranchmen living in Sioux county, 
and the property had been in that county for three years.  
For the purpose of assessment and taxation the horses 
were deeied to be at the ranches or residences of Swin
bank and Ashton in Sioux county on April 1, and were 
properly assess(d in that county. Since they were not 
in Box Butte county on April 1 they were not taxable in 
that county. The fact that they were afth'rwards removed 
from Sioux county to another county in which taxes were 
improperly levied upon them does not affect the validity 
of the assessment in Sioux county. Further, it is entirely 
immaterial that the property was listed for taxation by 
Swinbank and Ashton after it had passed out of their 
keeping. If they had not so listed it, it would have been 
the duty of the respective precinct assessors to have ascer
tained the number and value of the horses upon April 1 
and listed them for taxation of their ow]n motion. It is 
unfortunate that the plaintiff was ignorant of the law, 
and paid his taxes in Box Butte county where the property 
was unlawfully listed and assessed. He was under no 
legal or moral obligation so to do, and the fact of his hav
ing done so furnishes no ground of defense against the 
enforcement of the taxes in a county where the property 
was properly and legally listed for assessment for taxa
tion. A "liberal construction" of the law, such as he asks 
for, could not aid him, since in order to hold these taxes 
invalid it would be necessary to annul and not construe 
the statute.  

We think that section 20 which provides how the place 
of listing shall be fixed where any question arises has no 
application to the present controversy. If at the time the 
assessment was made there had been a controversy be
tween the two counties as to the listing of this property, it 
would have been proper to submit the matter to the audi
tor of public accounts for determination, but this not 
having been done the section has no application. The
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language of section 10 is so clear in its application to the 
facts in this case that further discussion is unnecessary.  

The district court was clearly right and its judgment 
should be affirmed.  

AMES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

SARAFl E. PATTERSON V. FIRST NATIONAL BANK OF 

HI'MBOLDT.  

FILED MARCH 8, 1905. No. 13,724.  

1. Pleading: HARILESs ERnoR. Where a petition is for money had 
and received, the answer pleads payment by check, and the reply 
alleges facts negativing and disputing the payment alleged in 
the answer, the reply is not inconsistent with the petition, and 
It Is error to strike out its allegations. But where proof Is 
admitted of the allegations stricken from the reply, the error 
Is without prejudice.  

2. Checks: PAYMENT: EVIDENCE. Where a check for $450 was drawn 
by a depositor in a bank upon her deposit, payable to the same 
bank or order, its indorsement by the bank, and return to the 
drawer as paid, is prima facie evidence of the receipt by the 
bank of the amount evidenced by the check. It Is not conclusive, 
but is open to explanation or denial..  

3. Burden of Proof. Where a depositor draws a check upon a general 
deposit In a bank payable to the bank or order, the purpose 
being, as the depositor claims, to change a general deposit sub
ject to check into a time deposit in the same bank, and the 
check Is returned indorsed paid, and the bank seeks to avoid 
liability by a plea of payment, the burden of proof is upon the 
bank to show that the amount of the check was paid at the 
depositor's request to a third party.  

4. Evidence offered as to other transactions, held properly rejected 
as "res inter alios acta." 

5. Evidence. Where the hand to pay is also the hand to receive, pay
ment may be made by a transfer of credits upon the books of 
a bank.
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6. Instruction. Where a depositor claims that a check for $450, pay

able to the "First National Bank," was given by her to the same 
bank for the purpose of changing her general deposit therein 
into a time deposit, and the only controversy is whether or not 
a certain "time check," signed by the president of the bank 
by his individual name alone, was fraudulently delivered to 
her in exchange for the check instead of a certificate of deposit, 
or whether the check was paid, the money loaned by her to the 
bank president individually, and the "time check" given by him 
as evidence of his own debt, it is error to instruct the jury that 
before the plaintiff can recover she must prove "not only that 
the $450 check was fraudulently procured from her, but that 
the time checks given her were fraudulent," since the plaintiff 
does not claim there was fraud in procuring the check.  

ERROR to the district court for Richardson county: 
ALBERT H. BABCOCK, JUDGE. Rever8ed.  

J. H. Broady, for plaintiff in error.  

Francis Martin, E. A. Tucker and E. Falloon, contra.  

LETTON, C.  

This action was brought by Sarah E. Patterson, as 
plaintiff, against the First National Bank of Humboldt, 
as defendant. The petition alleges that the plaintiff de
posited the sum of $450 with the defendant on the 4th day 
of January, 1902; that the plaintiff requested its repay
ment about February 1, 1903, which request was refused, 
and that the defendant is indebted to the plaintiff for 
money had and received to that amount. The defendant 
pleaded payment. The plaintiff's reply was a general 
denial. Afterwards the plaintiff asked leave to file an 
amended reply, alleging in substance that on the 5th day 
of January, 1902, plaintiff and defendant agreed that $450 
of the money on deposit should be changed from open ac
count to time deposit for one year at five per cent; that 
the money was transferred, and that defendant pretended 
to give plaintiff the usual certificate of deposit for that 

28
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amount, but that the paper was merely signed by F. W.  
Samuelson, who was the president of the bank; that the 
transaction was conducted on the part of the defendant 
by F. W. Samuelson, as president; that she was ignorant 
of the form of certificates of time depQsits, and believed 
that she was dealing with the bank and getting a proper 
certificate or she would not have given the check for $450; 
that she did not discover the fraud until about July 1, 
1903, when she offered to return the paper and demanded 
her money, which was refused. A motion was made by 
the defendant to strike all that part of the amended reply 
which in substance set forth fraud upon the part of the 
defendant, which motion was sustained. The only issue 
therefore presented by the pleadings was whether or not 
the $450 had ever been paid. It appears that in December, 
1901, the plaintiff, Mrs. Patterson, received a draft for 
$500 from her father's estate and deposited the same in 
the bank; that at that time she had some conversation with 
Mr. Liggett, the cashier of the bank, with reference to the 
rate of interest the bank would pay upon a time deposit; 
that he told her that for a six months deposit the bank 
would pay 3 per cent. per annum, and if left for a year it 
would pay 4 per cefit. per annum. She. was dissatisfied 
with this rate of interest and did nothing with regard to 
the matter at that time, saying she would see Mr. Samuel
son, president of the bank. Sometime between that and 
the 4th of January, 1902, she came to the bank again, saw 
Mr. Samuelson and talked with him. What was said in 
this conversation is in dispute. An offer to pay 5 per cent.  
was made to her, she claiming it was made by Samuelson, 
as president of the bank, while defendant claims her trans
action was with Samuelson individually. She then re
turned home, but afterwards on the 4th day of January 
she sent her husband to the bank with a check for $450, 
payable to the First National Bank. Mr. Patterson saw 
Mr. Samuelson, handed him the check and received in re
turn a time check in form as follows:
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"F. W. Samuelson, Loans. $450.  

"HUMBOLDT, NEB., Jan. 5, 1902.  

"Pay to the order of Mrs. Sarah E. Patterson, $450, 
Four Hundred Fifty & no-100 Dollars. Due in 12 mos at 

5% Int. F. W. SAMUELSON." 

"To the First National Bank, Humboldt, Neb." 

Her account was at once charged with the amount of 
the check, and the individual account of Samuelson was 
credited with it. A year after this time Mrs. Patterson 
took this time check to the bank, saw Mr. Samuelson and 
received from him $22.50 interest, together with a new 
time check in substance in the same form payable January 
5, 1904. In July, 1903, Mr. Samuelson, who was largely 
engaged in enterprises outside of his banking interests, 
became financially embarrassed and was unable to pay his 
obligations. He sent a letter to each of his creditors, no

tifying them of this fact, and asking them to meet at the 
office of Francis Martin in Falls City, Nebraska, for the 

purpose of arranging his affairs so that his assets could 

be preserved for his creditors. A meeting was held on the 

6th day of August, 1903. Mrs. Patterson received one of 

these letters, and Mr. Patterson attended the meeting, ap

parently taking no part therein except to listen to the con

versation, and after his return home a demand was made 

upon the bank for the payment of the $450, which was 

refused. The question is whether the, money was a time 

deposit or a loan to Saiuelson individually. There is a 

sharp conflict in the testimony with regard to the trans

action at the bank. If the story of Mr. Liggett, the 

cashier, Butterfield, the assistant cashier, and Mr. Samuel

son is true, it is clear that the transaction was not with 

the bank, but with Samuelson as an individual; while if 

Mrs. Patterson and her husband are to be believed, the 

giving of the time check by Samnuelson was a fraud upon 

her, and the bank is liable for the amount as a time 

deposit.
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The first assignment of error is that the court erred in 
sustaining the motion to strike out part of the plaintiff's 
reply. The petition was for money had and received. The 
defendant admitted the receipt of the money and pleaded 
payment. The amended reply in substance admitted that 
the check for $450 was drawn upon the fund by the plain
tiff as alleged in the answer; but further alleged that the 
check was given to transfer the $450 from an open de
posit account in the defendant's bank to that of a time 
deposit in the defendant's bank, and that the time deposit 
had never been paid. The reply contained a number of 
other allegations, setting forth that the president of the 
bank, at the time the $450 check was drawn, gave plaintiff 
a paper signed by him individually, which she believed 
was a certificate of deposit, and thus perpetrated a fraud 
upon her.  

We can see no departure in this reply from the cause of 
action stated in the petition. The subject matter of the 
action is the money which was deposited in the bank which 
the plaintiff claims has never been paid to her. When the 
bank set up payment by a check this was new matter, and 
the plaintiff was entitled in her reply to allege any facts 
which might exist, negativing and disproving the pay
ment by check alleged in the answer. The reply is not in 
any manner inconsistent with the petition. In Hoover v.  
Missouri P. R. Co., 16 S. W. (Mo.) 480, the facts were 
that a copartnership brought an action in the firm name; 
the answer set forth a release of the obligation, and the 
reply alleged that the release was a fraudulent contrivance 
collusively made between one of the partners and the de
fendant for the purpose of throwing the burden of the 
firm's indebtedness against the other partner. This was 
held to be a good plea to the release and properly set up 
in the reply. While the amended reply is not a model 
pleading by any means, we think that it was error upon 
the part of the learned trial judge to strike out all its 
allegations. It is apparent however from a consideration 
of the evidence and the rulings of the court thereupon that
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the case was actually tried in the same manner as it would 

have been if the matter had not been stricken out. The 

court permitted the fullest investigation into all the facts 

and circumstances attending the transaction, and allowed 

the plaintiff to testify as to her understanding of the 
nature of the dealing between her and Samuelson, and to 
her reliance upon his official position as president of the 
bank when she accepted the time check and the renewal 
thereof. This being the case the plaintiff was in nowise 
prejudiced by the order striking out part of the reply.  

The court properly laid the burden upon the bank to 
show by a preponderance of the evidence that it had paid 
her the amount of her deposit.  

It is contended that the verdict is against the weight of 
evidence. Mrs. Patterson's own testimony shows that she 
had known Mr. Samuelson for twenty years, and that she 
reposed great confidence in his honesty and integrity. It 
was left to the jury to say whether or not the plaintiff 
dealt with Samuelson in his individual capacity or 
whether she dealt with him as president of the bank. The 
evidence might have supported a verdict for either plain
tiff or defendant. It is in the determination of such mat
ters as this that the peculiar benefit of the jury system 
lies. Experience has shown that the accumulated expe
rience and wisdom of twelve unbiased and impartial men 
applied to the testimony in such a case as this is the best 
touchstone to discover the truth. It would be an invasion 
of the province of the jury to set aside the verdict as being 
against the weight of evidence.  

Evidence was offered by the plaintiff to show that one 
Jacob Auch went to the bank some time in 1897, with 
money, and asked for a time deposit; that he was given 
by Mr. Samuelson a paper signed by him in his private 
capacity, in substance like the paper offered in evidence in 
this case; that he took it home before he noticed the char
acter of the paper; that after he noticed this he took it 
back to the bank, and that Samuelson not being present in 
the bank the cashier cashed the paper. This evidence was
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excluded by the court upon defendant's objections, as tend
ing to prove no issue in the case. This evidence was ap
parently offered by the plaintiff either upon the theory 
that it tended to show a fraudulent intent by Samuelson 
in the transaction with the plaintiff or that it tended to 
show that the bank had been in the habit, custom or course 
of dealing of issuing paper signed by Mr. Samuelson in 
his individual capacity and of paying the same when it 
was presented. We are clear that it was not admissible 
under either theory. Evidence of other transactions than 
that under investigation is sometimes admissiblu. In cases 
of fraud, where the knowledge or intent of the person 
charged is in issue, such evidence within certain limits may 
be adduced. The extent to which this may be done how
ever varies widely in different states. In this state in ac
tions for relief upon the ground of fraudulent representa
tions it is not necessary to prove scienter or fraudulent in
tent at the time of the making of such representations, and 
therefore evidence proving that the person to whom fraud 
has been imputed has dealt fraudulently at other times, 
and in transactions wholly disconnected with that which 
is being inquired into, is not competent, since it only tends 
to throw light upon the intention. Johnson v. Galick, 46 
Neb. 817. But even where such evidence is admissible it 
is usually confined to transactions at or near the time at 
which the principal event occurred, and which are part of 
a general plan or scheme to defraud. The evidence 
tendered was that in 1897, two years before the trans
action with Mrs. Patterson, a similar transaction was had 
with Mr. Auch. This evidence standing alone we think is 
too far removed from the transactions now being con
sidered to be admissible, even under a more liberal rule 
than obtains in this state.  

The deposition of M. D. Ulmer, offered by the plaintiff 
and excluded by the court, showed that about the month 
of January, 1902, he had a time deposit in the bank; that 
he received a paper signed only by Mr. Samuelson; that 
the next time he went to town he drew the money out of
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the bank, and was paid either by Samuelson or Liggett, he 

could not say which. The testimony of the witness was 
too vague, indefinite and obscure to be admissible, even if 

it fell within the rule admitting evidence tending to show 

a course of dealing by the bank. His evidence as to the 

contents of the paper was clearly incompetent and was 

properly rejected.  
The court gave the following instruction which is as

signed as error: "The court instructs the jury that it is 

an elementary principle of law that fraud is never pre

sumed, but must be clearly and distinctly pro-ed by the 

party alleging it. In the case at bar,- the plaintilt alleges 

that the giving of her check for $450 to Samuelson, the 

charging of her account for a like amount, and the credit

ing of Samuelson's account for $150, together with the two 

time checks given to her, each for one year, by Samuelson, 
were fraudulent. The law presumes that this transaction 

was in all respects fair and honest, and before the plaintiff 

would be entitled to recover she must prove to you, by a 

preponderance of the evidence, not onliy that the check 

drawn on the bank for $150 was fraudulently procured 

from her, but that the time clck for $150 givcn her by F.  

W. Samuelson, due in one year, as well as the renewal of 

the same, due in one year, were both fraudulent." 

This instruction is clearly erroneous. It tells the jury 

that before the plaintiff would be entitled to recover she 

must prove, by a preponderance of the evidence, that the 

$450 check given by her to the bank was fraudulently pro

cured, and must also prove that the time check for $450 

and its renewal, given her by Samuelson, were fraudulent.  

This is a misstatement of the issue in the case, and places 

the burden of proof upon the wrong party. Under the evi

dence the plaintiff was entitled to recover unless the bank 

showed, by a preponderance of the evidence, that she in

tended by the transaction in question to change her deposit 

in the bank to a loan to Samuelson individually. The 

check drawn by her was payable to the bank, and the bur

den of proof was upon the bank to show that the transac-
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tion by which her money was paid to Samuelson, instead 
of being placed as a time deposit, for which purpose she 
says the check was given, was had with her knowledge and 
consent, and the money thus paid at her request, and it 
was error to state otherwise. Ziegler v. First Nat. Bank, 
93 Pa. St. 393; Steckel v. First Nat. Bank, 93 Pa. St.  
376; Resh v. First Nat. Bank, 93 Pa. St. 397.  

Complaint is made of instruction No. 2, given on the 
court's own motion, but the plaintiff's instruction No. 8 
requested and given, as well as No. 2, given by the court, 
are alike subject to criticism as confusing the issue, hence 
she cannot well complain of No. 2. In a new trial upon the 
same issues neither of these instructions should be given 
in the same form as now.  

The court refused to instruct that the check given by 
plaintiff payable to the First National Bank was a receipt.  
In the absence of other evidence a paid check drawn to 
payee or order is prima facie a receipt from the payee to 
the drawer. It is not conclusive, but is open to explana
tion or denial. It is a circumstance to be considered how
ever, and the plaintiff is entitled to the full weight of the 
presumption. On its face the check bore out the plaintiff's 
theory of the case. Unexplained it was evidence of the pay
ment of $450 from Mrs. Patterson to the First National 
Bank. The bank was entitled to explain or contradict its 
purport, but the plaintiff also had the right to ask that 
the jury be instructed as to the legal presumptions arising 
from the paper.  

We do not agree with plaintiff's contention that the 
facts, even if found to be as claimed by defendant, do not 
show payment. If the jury believed the testimony of the 
bank officers, the debt of the bank was paid as effectually 
as if Samuelson in his capacity as president of the bank 
had paid the money over the counter to Mrs. Patterson, 
and she had returned it to him in specie as a loan. It is a 
familiar rule that when the hand to pay is also the hand to 
receive, the law does not require a useless formality, but 
the payment is made when the accounts are credited and 
debited and the transaction closed.
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For the errors set forth, we recommend that the judg
ment be reversed and the cause remanded for further pro
ceedings.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED.  

BELLE FURER ET AL. V. CHARLES T. HOLMES.  

FILED MARCH 8, 1905. No. 13,739.  

1. Judgment: REvivoR. Where an affidavit in a proceeding to revive 

a judgment alleges the existence of the judgment, the fact that 

it is unpaid and that it has become dormant, these allegations 

are sufficient to justify the district court in making a conditional 

order of revivor, and upon proper service and default to sustain 

an order making the revivor absolute.  

2. Limitation: PRESUMPTION. The five years' lapse of time from the 

rendition of a judgment or the issuance of an execution thereon 

to the time that a judgment becomes dormant, only raises the 

presumption of payment thereof, and does not deprive the judg

ment of all vitality. Wright v. Sweet, 10 Neb. 190.  

3. Jurisdiction. In this case the fact that the transcript of a judgment 

in justice court was filed in the office of the clerk of the district 

court after the judgment had become dormant did not prevent 

the district court from acquiring jurisdiction of proceedings to 

revive the judgment.  

ERROR to the district court for Clay county: GEORGE W.  
STUBBS, JUDGE. Affirmed.  

J. L. Epperson & Sons, for plaintiffs in error.  

W. L. Minor and John 0. Stevens, contra.  

LETTON, C.  

This is a proceeding in error to review an order of the 
district court reviving a judgment of a justice's court
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which had been transcribed to the district court for the 
purpose of becoming a lien upon real estate. It appears 
that the judgment had become dormant before the tran
script was filed in the district court, and it is contended by 
plaintiffs in error that, since the judgment was dormant 
before the transcript was filed, the district court never ac
quired jurisdiction of the proceedings to revive the judg
ment. They further contend that the order reviving the 
judgment is not sustained by sufficient evidence. For con
venience we will consider these contentions in their inverse 
order.  

1. The proceedings were prosecuted in the district court 
by the usual method of filing an affidavit, showing the ex
istence of the judgment, the fact that it was unpaid, and 
that it had become dormant, and praying for an order of 
revivor. Upon consideration of this affidavit a conditional 
order of revivor was made by the district court, ordering 
the judgment to be revived unless sufficient cause was 
shown by a certain time therein stated. At the time fixed 
the defendants appeared specially for the purpose of ob
jecting to the jurisdiction of the court, alleging as grounds 
therefor that the judgment was dormant before the tran
script was procured and filed. At the hearing the special 
appearance was overruled, the defendants refused to plead 
further, and the conditional order was made absolute. In 
this state of the record, the allegations of the affidavit be
ing undisputed furnished sufficient evidence to justify the 
district court in making the order absolute.  

2. It is contended by plaintiff in error that, since the 
judgment was dormant when the transcript was filed, it 
could in no event become a lien upon real estate, and there
fore, since there could be no object in filing the same in the 
district court, that court never acquired jurisdiction. This 
argument is more specious than sound. We held in 
Creighton & Morgan v. Gorum, 23 Neb. 502, that the dis
trict court had power to revive a judgment of the county 
court when a transcript had been filed for the purpose of 
procuring a lien upon real estate. See also Garrison v.
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Aultman & Co., 20 Neb., 311; Dennis v. Omaha Nat. Bank, 

19 Neb. 675. In Snell v. Rue, 72 Neb. 571, it is said: 

"In this state a judgment does not lose its vital force by 

the expiration of five years after its rendition without the 

issuance of an execution thereupon. It is not dead, but 

sleepeth. This court has held that a sale of real estate 

made upon a dormant judgment cannot be attacked col

laterally after confirmation (Gillespie v. Switzer, 43 Neb.  

772), and that the payment of a dormant judgment can

not be recovered back (Gerecke v. Campbell, 24 Neb. 306).  

In some states, at the expiration of the statutory period, 
a judgment becomes actually dead and is possessed of no 

force or potency for any purpose whatsoever, but such is 

not the case in Nebraska." 
The filing of the transcript in no way affected the power 

and force of the judgment. If an execution had been 

issued upon this transcribed judgment and levied upon 

real estate of the defendant, the property sold and the sale 

confirmed by the district court after due notice to all par

ties concerned, under the rule of Gillespie v. Switzer, 
supra, the sale could not be attacked collaterally, and the 

title of the purchaser would be good. The five years' lapse 

of time from the rendition of the judgment only raises a 

presumption of payment and does not deprive the judg

ment of all vitality. (So far as the rights of the plaintiffs 

in error are concerned it could make no difference whether 

the proceedings to revive were conducted in the district 

court or in justice court. In either court they might be 

afforded the opportunity of being heard upon the question 

of whether or not the judgment was paid. It has long been 

the practice in this state to allow the revivor proceedings 

to be conducted in either court, and the fact that the judg

ment was dormant when transcribed affords no reason for 

changing the rule.  
We recommend that the judgment of the district court 

be affirmed.

AMEs and OLDHAM, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

STATE, EX REL. W. B. EASTHAM ET AL., RELATORS, V. GEORGE 

W. DEWVEY, COUNTY CLERK, RESPONDENT.  

FILED NOVEMBER 2, 1904. No. 14,000.  

ORIGINAL application for a writ of mandamus to compel 
respondent to place names of candidates on ballot. Writ 
allowed.  

H. M. Sulliran, A. S. Tibbets and T. J. Doyle, for re
lators.  

E. J. Clements and H. M. Sinclair, contra.  

By the Court: Ordered that the demurrer to the petition 
for a peremptory writ of mandamus be overruled and that 
a writ issue as prayed for by the relators. Opinion to be 
filed hereafter.  

BARNES, J., dissenting.  

The following opinion was filed March 23, 1905: 

1. Elections: NOMINATIONS: FILLTING VACANCIEs. The statute (Comp.  

St. 1903, sec. 136, ch. 26) provides that a candidate for public 
office may decline the nomination of a political convention "at 
least twelve (12) days before the day of election," and that a 
nomination to fill the vacancy so occasioned must be filed eight 
days before the election. The purpose is to allow four days for 
the proper authorities to make the second nomination. If all 
parties interested agree to the change of candidates, and the 
declination of the first nominee and the nomination of his suc
cessor are both filed eight days before the election, it is a com
pliance with the statute, and the name of the second nominee 
should be placed upon the ballots.
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2. Computing Time. In the absence of a special provision in the 

election laws the general statute applies, and the eight days' 

time should be computed by excluding the day of filing the cer

tificate of nomination and including the day of election.  

SEDGWICK, J.  

A candidate for the office of state senator, and two can

didates for the office of representative of the respective 

senatorial and representative districts of which Custer 

county is a part, and a candidate for the office of county 

attorney for that county, all of whom had been regularly 

nominated as candidates for the election of 1904, filed with 

the respondent as county clerk of that county their dec

linations of the respective nominations pursuant to sec

tion 136, chapter 26, Compiled Statutes, 1903 (Ann. St.  

5774). The proper committees which had been duly au

thorized for that purpose appointed other candidates for 

the respective offices, and filed with the county clerk the 

certificates of such appointments in due form as required 

by the statute. The county clerk refused to place the 

names of these appointees upon the official ballots, and 

declared his intention to place upon the ballot the names 

of the parties originally nominated, disregarding their 

declinations. This application was then made to this 

court for a writ of mandamus to compel the county clerk 

to regard the said declinations filed with him, and to place 

the names of the appointed candidates upon the ballot.  

The matter was ably presented in oral arguments and upon 

consideration the writ was allowed, but owing to the urg

ency of the case no written opinion was filed at the time.  

It is thought that the case is of such importance as to call 

for a brief statement of the reasons that led the court to 

the conclusion reached.  
1. The section of the statute above cited provides that 

when any person nominated for public office as these can

didates were "shall at least twelve (12) days before the 

election, * * * notify the officer with whom the origi

nal certificate of his nomination was filed, in writing,
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signed by him, and duly acknowledged, that he declines 
such nomination, the same shall be void, and his name 
shall not be printed upon the ballots." The election was 
on the 8th day of November, and these declinations were 
filed with the county clerk, some of them on the 28th day 
of October and some still later, so that they were not filed 
twelve days before the election. It was for this reason 
that the clerk refused to regard the declinations, and sup
posed it to be his duty to place these names upon the offi
cial ballot.  

The statute of Pennsylvania provides that such declina
tions may be filed fifteen days previous to the day of elec
tion. A decision of one of the district courts of that state 
was read upon the argument as justifying the position of 
the respondent. Commonwealth v. Martin, 7 Pa. Dist.  
R. 666. In that case the office in question was that of state 
senator, and the statute required that the declination be 
filed with the secretary of state. It was required that the 
secretary of state transmit to the commissioners of the 
county an official list of the candidates "fourteen days at 
least previous to the day of any election." The declination 
was filed on the 2d of November, six days before the elec
tion. The secretary refused to recognize the declination, 
and the court, by Judge McPherson, sustained him in so 
doing. The syllabus of the decision is: "The secretary of 
the commonwealth must refuse to recognize a withdrawal 
by a nominee when such withdrawal is not presented 
within the time fixed by statute." The opinion states two 
reasons for the limitation fixed by their statute which re
quires declinations to be made fifteen days before the 
election. One is that the secretary of state must transmit 
the official list of candidates to the commissioners of each 
county at least fourteen days before election. This reason 
has no force under our statute, since the original certifi
cates of nomination are filed directly with the county clerk 
and the declinations are also filed with him. The second 
reason suggested by the court for the limitations of the 
statute is the plain intention of the statute to allow a
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reasonable period for filling the vacancy. In that case the 
vacancy had not been filled, and to allow the declination 
would create a vacancy upon the ballot, unless it should 
be filled by another nomination after the declination had 
been allowed. Their statute prescribes no time within 
which another nomination might be made, except that it 
must be done before the election. The court said: 

"If a candidate desires to withdraw, he must declare his 
intention within the time fixed by the act, in order that his 
party or the body of citizens that named him may have an 
opportunity to supply his place. This secures fair play; 
for if withdrawals could be made at any time, either be
fore the ballots were printed, or before the day of election, 
it is manifest that a serious temptation to fraud and 
trickery would be presented. A withdrawing candidate 
could disfranchise his party by judiciously timing the date 
of his disappearance, and we need not suggest the dangers 
that lie hid in such a possibility." 

If their statute had been more explicit, as ours is, and 
had provided that nominations to fill the vacancy upon 
the ticket must be made a stated number of days before the 
election, and if such nominations had actually been made 
in due time the reasoning of the court would have been 
wholly inapplicable. Our statute provides that a second 
nomination to fill a vacancy caused by a declination may 
be made at any time not later than eight days before the 
election. The law thus gives the proper authorities four 
days in which to fill the vacancy on the ticket. This gives 
"his party or the body of citizens that named him" four 
days' time in which "to supply his place." There can be 
no reason for requiring the declinations to be made more 
than eight days prior to the election, except for this pur
pose of giving an opportunity to supply the place and still 
have the final nominations filed with the county clerk eight 
days before the election. In the case at bar it seems that 
the declinations and the appointments to fill the places 
were both made upon agreement of all the parties inter
ested, and that there was no necessity of the four days'
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time in which to fill the vacancy. The declinations were 
made with the view of allowing the appointments to fill 
the vacancies to follow. It was thought that the law was 
complied with if the appointments to fill the vacancies 
were made the prescribed length of time before the election.  

The statute of Kentucky provides that certificates of 
nomination shall be filed "not more than sixty and not 
less than fifteen days before the election." In Hollon v.  
Center, 102 Ky. 119, 43 S. W. 174, it was held that "the 
requirement of the statute that a certificate of nomination 
shall be filed not more than sixty days before the election 
is only directory." The court recognized the difficulty in 
stating a general rule by which to determine in all cases 
when a statute is intended as directory only, and quotes 
the following rule formulated by Judge Cooley: 

"Those directions which are not of the essence of the 
thing to be done, but which are given with a view merely 
to the proper, orderly, and prompt conduct of the business, 
and by a failure to obey which the rights of those interested 
will not be prejudiced, are not commonly to be regarded 
as mandatory; and if the act is performed, but not in the 
time or in the precise mode indicated, it may still be suffi
cient, if that which is done accomplishes the substantial 
purpose of the statute." Cooley, Constitutional Limita
tions (7th ed.), 113.  

The object of our statute is satisfied if the certificates 
of nominations to fill vacancies are filed eight days before 
the election and if the proper authortities are afforded 
four days, if necessary, after the original nominations 
have been declined, in which to fill the vacancies. The 
"rights of the parties interested were not prejudiced" by 
the failure to allow the nominating committees the full 
four days in which to make the substituted nominations.  
See authorities cited 15 Cyc. 338.  

In Napton v. Meek, 8 Idaho, 625, 70 Pac. 945, the su
preme court of Idaho followed the case of Commonwoealth 
v. Martin, supra. The court, it appears, did not have ac
cess to the opinion in the Pennsylvania case, and did not
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therefore consider the reasoning upon which the conclu
sion was reached. The Idaho court gave its own reasons 
as follows: 

"One purpose for its enactment was to give the party 
that nominated hit time to make another nomination, and 
have the name of such nominee printed on the official bal
lot, and to give the voter time to investigate the character 
and ability of the person who takes the place of the person 
so declining. * * Where a law declares in unmistak
able terms that a certain act must be done before the o:-
currence of a certain event or date, to hold that such act 
may be done at any time would totally abrogate its pro
visions by judicial construction. While it is the legitimate 
province of courts to interpret legislation, they are not 
authorized to supply omissions or inject matters which the 
legislature did not place therein. If the law under con
sideration is obnoxious, the remedy is with the legislature, 
and this court will not abrogate it by judicial legislation 
or decision. A law should not be repealed by judicial con
struction. The election laws of other states that require 
certificates of nomination to be filed within a certain tiie 
have uniformly been held to be mandatory, and all the 
reasoning in those cases is, we think, applicable to the law 
requiring declinations to be filed a certain number of days 
before election." 

In Idaho there seems to be, as in Pennsylvania, no limi
tation upon the time for making appointments to fill va
cancies caused by a declination of a nomination, except 
that the vacancy must be filled before the election takes 
place. In such case, as already pointed out, there is reason 
for a mandatory rule limiting the time for filing declina
tions; but if the legislature provides what shall be a rea
sonable time for making appointments to fill the vacancy, 
and prescribes that such appointments shall be considered 
in time if made eight days before the election, and if the 
declinations are in fact made in ample time to give the 
proper authorities sufficient opportunity to substitute 
other nominations, and the nominations are made a suffi

29
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cient time prior to the election to satisfy the statute in 
that regard, the reasoning of the Idaho court upon this 
point does not seem to apply.  

2. It was strenously contended that the appointments to 
fill the vacancies were not made the prescribed length of 
time before the election. It is undoubtedly true that the 
county clerk would have been justitied in refusing to re

ceive the declinations and place the namtes of the appoint
ees upon the hallot, if the appointments to fill the vacan
cies were not iiade eight (lays before the election as the 
statute provides. In the statute of Pennsylvania there is a 

provision that, in counting the time of this limitation, the 
day upon which the declinations or nominations are filed 
shall be excluded and the day of election included in the 
calculation. In the absence of such a provision in our act 
it is to be presumed that the legislature intended that it 
should be governed by the general statute which provides: 
"The time within which an act is to be done as herein pro
vided, shall be computed by excluding the first day and 
including the last." Code 895. This was said in MeGina 
v. State, 46 Neb. 427, "To establish a uniform rule, ap
plicable alike to the construction of statutes and to mat
ters of practice." These appointments were made on the 
31st day of October, and by the above rule of computation 
were made eight days before the election.  

WRIT ALLOWED.  

BARNES, J., dissenting.  

The writ was allowed in this case over my objections, 
and I cannot agree to the cohclusions announced in the 
majority opinion.  

1. My associates hold that the provision of our Aus
tralian ballot law, which says: "Whenever any person 
nominated for public office, as in this act provided, shall 
at least twelve (12) days before the day of election * * * 
notify the officer with whom the original certificate of his 
nomination was filed, in writing, signed by him, and duly
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acknowledged, that he declines such nomination, the same 
shall be void, and his name shall not be printed upon the 
ballots," is merely directory. To this I cannot give my 

assent. The Australian ballot law is comparatively new, 
and is an innovation on our former election laws. If this 
law is not mandatory it amounts to nothing. It has been 

but recently adopted by many of the states, as well as our 

own, and but few cases-two only-construing the pro

vision quoted have been decided by the courts of last re

sort. These cases are referred to in the prevailing opinion, 

and an attempt has been made to distinguish them from 

the facts in the case at bar, and they will receive further 

consideration in this dissenting opinion.  

The question first came before one of the district courts 

of the state of Pennsylvania. The statute of. that state 

reads as follows: "Any person whose name has been 

presented as a candidate may cause his name to be with

drawn from nomination, by request in writing signed by 

him and acknowledged before an officer qualified to take 

acknowledgments of deeds, and filed in the office where 

his nomination certificate or paper is on file fifteen days, 

or in the case of township and borough elections twelve 

days, previous to the day of election; and no name so 

withdrawn shall be printed upon the ballots." While the 

word "may" is used in the Pennsylvania statute (the word 

-in our statute being "shall"), the Pennsylvania court held 

the statute of that state mandatory, and said that the 

secretary of the commonwealth must refuse to recognize a 

withdrawal of the nominee when such withdrawal is not 

presented within the time fixed by statute. Connon

wealth v. Martin, 7 Pa. Dist. R. 666.  

The question next arose in the state of Idaho in the case 

of Napton v. Mecek, 8 Idaho, 625, 70 Pac. 945. Section 798 

of the code of that state provides: "Whenever any person 

nominated for public office, shall, at least thirty days 

before election, except in the case of municipal elections, 

in a writing signed by him, and certified to by the regis

trar of the precinct where the person nominated resides,
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notify the officer with whom the certificate nominating him 
is required to be filed, that he declines such nomination, 
such nomination shall be void." It appears in that case 
that one Allen K. Wright was nominated for the office of 
representative by the regular democratic convention of 
Canyon county, in that state; that his name was duly cer
tifid as by law required which was the case of the regular 
party nominee in this proceeding; and it was alleged that 
at a regularly called meeting of the Canyon county central 
committee of the democratic party held on the 3d day of 
October, 1902, Wright's declination was accepted, and 
Houston Napton was duly nominated by said committee 
to fill the vacancy resulting from said declination. There
after, on the 13th day of October, 1902, said declination, 
with the certificate of the registrar, was presented to the 
defendant, the auditor of said county, and he was re
quested to file the same, which he refused to do, on the 
ground that it was not presented for filing thirty days 
prior to the day of the election. On the foregoing facts the 
court held: 

"The provisions of section 24 of an act approved Febru
ary 2, 1899, commonly called the 'Australian Ballot Law,' 
prescribing that declinations of persons nominated for 
public office shall be filed with the proper officer at least 
thirty days before election, are mandatory, and a nominee 
desiring to take advantage of said provision must file his 
declination with the proper officer at least thirty days be
fore the day of election." 

The foregoing cases are the only ones in point, and the 
reasons given in each of them for holding the statutes man
datory cannot be successfully assailed. Indeed, my asso
ciates do not attempt to question their cogency, but after 
quoting only a part of them they say that, because our own 
statute further provides that nominations to fill the va
cancy upon the ticket must be made and certified not less 
than eight days before the election, therefore we should 
disregard these well considered cases, and hold the section 
as to declinations directory only. The reason assigned for
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this holding is that the statutes of Pennsylvania and 
Idaho do not specify the time when nominations to fill 
vacancies shall be made. To my mind the fact that our 
statute provides that certificates of nomination to fill 
vacancies shall be filed at least eight days before the elec
tion is an additional reason for holding both these pro
visions mandatory. It was evidently the intention of the 
legislature to specifically point out the procedure in such 
cases, in order to prevent fraud and preserve inviolable 
the rights of the voters. As was well said in Napton v.  
Mcek, supra: 

"We are not authorized to construe plain provisions of 
a statute like the one under consideration so as to defeat 
the evident intent of the legislature, or at all. Where a 
law declares in unmistakable terms that a certain act must 
be done before the occurrence of a certain event or date, 
to hold that such act may be done at any time would 
totally abrogate its provisions by judicial construction.  
While it is the legitimate province of courts to interpret 
legislation, they are not authorized to -supply omissions or 
inject matters which the legislature did not place therein.  
If the law under consideration is obnoxious the remedy is 
with the legislature, and this court will not abrogate it by 
judicial legislation or decision. A law should not be re
pealed by judicial construction. The election laws of other 
states that require certificates of nomination to be filed 
within a certain time have uniformly been held to be man
datory, and all the reasoning in those cases is, we think, 
applicable to the law requiring declinations to be filed a 
certain number of days before election." State v. Falley, 
9 N. Dak. 464; State v. Piper, 50 Neb. 40; Hollon v.  
Center, 102 Ky. 119; In re Cuddeback, 39 N. Y. Supp. 388; 
Griffin v. Dingley, 114 Cal. 481; Phillips v. Curtis, 4 Idaho, 
193.  

A clear distinction is made by courts in the construc
tion of election statutes, in cases like that at bar, and of 
the law concerning election contest cases. The former are 
construed to be mandatory, the latter as directory. Jones
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v. State, 153 Ind. 440; Sackpole v. Hfallahan, 16 Mont. 40, 
28 L. R. A. 502; Baker v. Scott, 4 Idaho, 596.  

In Jones v. State, supra, it is held that "all provisions 
of the election law are mandatory if enforcement is sought 
before election in a direct proceeding for that purpose; 
but after election all should be held directory * * * 
unless it is expressly declared by the statute that the par
ticular act is essential to the validity of an election, or that 
its omission shall render it void." 

To this reasoning, and the rule announced in the fore
going cases, I give my unqualified approval; and for these 
reasons, it seems to me that no vacancies on the ticket ex
isted, or were created by the action of the regular nom
inees. There can be no vacancy unless one is created in 
the manner provided by law, and no nomination can be 
lawfully made by any one to fill a vacancy where none 
exists. It is stated in substance in the majority opinion 
as one of the reasons for allowing the writ that all of the 

parties interested agreed to and adopted the method de
scribed in the application. I do not find anything in the 
proceeding which indicates that the voters, who are the 
ones most vitally interested in the matter, and who in 
their regular conventions nominated the candidates of 
their choice, were ever consulted about the declination of 
their nominees, or the substitution of those named in the 
certificates in question; and there are no allegations in the 
application for the writ of any facts showing or tending to 
show that the relators were ever authorized to act for them 
in any manner whatever. Again, the majority opinion 
seems to establish the rule that the plain provisions of 
the statute may be disregarded and nullified by an agree
ment of the persons affected thereby. This doctrine seems 
to me to be not only unsound, but fraught with much 
danger.  

2. It appears that the certificates of nominations 
presented by the relators purported to be nominations of 
a party created by the benevolent assimilation of two poli
tical entities; and such certificates were presented to re-
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spondent on the 31st day of October, 1904; that the day 
of election in that year was November 8 following. On 
these facts the majority opinion holds that the statute pro
viding for the filing of such certificates is mandatory, and 
that they must be filed at least eight days before the elec
tion. To this I give my approval. But it is further stated 
by that opinion that the certificates were filed in time. To 
this I cannot agree. By the usual rules of construction, in 
computing the time from the day of filing until the elec
tion, we are required to exclude the day of such filing. So 
November 1 is the first day which we can count in making 
this computation. This much seems to be conceded by my 
associates. Now counting to and including the 7th day of 
November, which is the last day before the election, we 
have but seven days. In order to escape from this di
lemma, the rule provided by section 895 of the code is 
invoked, which reads as follows: "The time within which 
an act is to be done as herein provided, shall be computed 
by excluding the first day and including the last; if the last 
day be Sunday, it shall be excluded." It seems clear that 
this provision has no bearing on the question herein pre
sented. The statute under consideration is special, and 
reads: "Such, certificates shall be filed at least eight days 
before the election." This does not refer to the time within 
which an act shall be done. It is a specific declaration that 
the act shall be performed before a certain fixed time, or 
before the happening of a certain event. The plain lan
guage of the act excludes the day of election, because it 
says before the election. Now the election, election day, 
and the day of election, are synonymous terms, and' to 
give these words their obvious meaning would exclude 
election day. The election embraces all of the business 
hours of the day on.whieh it is held, and no part of that day 
(an be included in the count to make the necessary eight 
days provided by the statute. Under such provision the 
day of the election should be excluded. O'Conncr v.  
Towns, 1 Tex. 107; Riciardson v. Ford, 14 Ill. 332. So 
I am of opinion that the certificates were not presented in
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time, and for that reason, among others, the writ should 
have been denied.  

3. Again, it was strenuously contended on the hearing 
by counsel for the respondent that the application was 
prematurely made; that the time allowed by law for him 
to act had not expired, and therefore the writ should have 
been denied. My associates have seen fit to ignore this 
question, but I cannot see my way clear to do so. The 
certificates in question were presented to the respondent 
on the 31st day of October, and the petition for the writ 
was filed on the day following. The cause was heard and 
the writ allowed on the 2d day of November, only two days 
after the certificates were presented to him. The statute 
gives three full days after the filing of the certificates for 
the filing of objections to the nominations. No duty was 
due from the respondent when this action was commenced, 
and he could not lawfully have placed the names of the 
candidates on the ballots until after the expiration of the 
three days above mentioned. This question was before the 
supreme court of Kansas in State v. Carney, 3 Kan. 88, 
which was a suit to compel action by the board of state 
canvassers. The court said: 

"Is it possible that there can be an omission to perform 
the act before the arrival of the earliest day upon which the 
law authorizes it to be done? Certainly not; and no pre
vious threat or determination not to do it can amount to 
an omission. The statute will bear no construction other 
than that the relator must, at the time of making the 
motion, show the defendant to be in default in the per
formance of his legal duty, and no threat or predeterinina
tion can amount to a default before the day upon which 
the act is to be done. In the case at bar the relator has 
shown that he demanded of the defendants the performance 
of the act he undertakes to enforce by the order of the 
court, and an express determination on their part not to 
perform it; but this does not and cannot amount to an 
omission to perform the act. * * * The showing made 
by the relator might convince the court that the defendants
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will omit to perform the duty; but until they have 
omitted to perform it, the statute does not authorize the 
court to interfere, no matter how disastrous may be the 
consequences to the relator. * * * The court has 
taken some pains to find a case in which the writ was 
allowed before the time at which the law required the act 
to be performed had elapsed; and although the examina
tion has extended to all the books likely to throw light 
upon the subject within our reach, no such case has been 
found, nor has one such been cited by counsel. On the 
contrary we have found an unbroken current the other 
way." 
. When this application was made there had been no 
default of duty on the part of the respondent, and the 
writ should have been refused.  

For the foregoing reasons, I am of opinion that the 
petition should have been dismissed and the writ denied.  

ROYAL NEIGHBORS OF AMERICA V. FRANCIS 11. WALLACE.  

FILED MARCH 23, 1905. No. 13,485.  

1. Life Insurance: APPLICATION. An incorrect or untrue answer in an 
application for life insurance in reference to matters of opinion 
or judgment will not avoid the policy if made in good faith and 
without intention to deceive.  

2. Untrue Answers. An untrue answer in an application for life In
surance in regard to matters which are shown to be within the 
knowledge of the applicant and are material to the risk will 
avoid the policy.  

3. - : PRESI'llPTION. If an applicant has knowledge of facts that 
furnish sufficient reason to believe that he is afflicted with a fatal 
disease when he makes his application, his statement in such 
application that he is in good health and free from disease will 
be presumed to be fraudulent.  

ERROR to the district court for Dodge county: CONRAD



410 NEBRASKA REPORTS. [VOL.73 
Royal Neighbors of America v. Wallace.  

HOLLENBECK, JUDGE. Judgment of affirmance vacated.  
Judgment of district court reversed.  

J. G. Johnson, McNish, & Graham, B. D. Smith, E. A.  
Enright and Talbot & Allen, for plaintiff in error.  

F. Dolezal and Cook & Cook, contra.  

SEDGWICK, J.  

When this case was first considered by this court upon 
the former appeal, the questions and answers in the appli
cation for insurance upon which the decision now turns 
were set out in the opinion, 64 Neb. 330, and it was said 
that the answer of the company charged that the answers 
of the assured to the aforesaid questions "were knowingly 
and wilfully false, that they were material to the risk and 
were relied upon by the defendant." The trial court had 
held that these answers were representations 'and not 
warranties, and in discussing that question the opinion 
referred to goes on to say: 

"It is fair to presume that the association dealt with 
the assured in good faith, and that its acceptance of her 
premium, receiving her into the order and issuance to her 
of the certificate in question, was more than an idle 
ceremony, and that it intended thereby to bind itself by a 
valid contract of insurance. There are upwards of a 
hundred questions in the application and medical examina
tion. Many of them are of such a character, that no 

person, however honest his intentions, could answer them 
with any degree of assurance that each of his answers was 
literally true. To hold that such questions and answers 
amount to warranties would be to impute bad faith to the 
association in pretending to enter into a contract of in
surance with the assured which could become binding 
upon it by the merest chance." 

It was decided that they were representations and not 
warranties, and this has become the law of the case. This
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was the question being discussed, and also whether these 
representations were material to the risk, and whether the 
jury should have been so instructed, and it was therefore 
not necessary to distinguish between the representations.  
This court has consistently maintained a line of distinction 
between questions in such applications which call for an 
expression of opinion, or for the statement of conclusions 
or facts which are not especially within the knowledge of 
the applicant for insurance, in regard to which the insur
ance company has equal means of ascertaining for itself 
the truth, and on the other hand questions which call for 
information in regard to facts which are and must neces

sarily be peculiarly within the knowledge of the applicant.  

Some of the questions set out in the opinion referred to are , 

of the class which may be said to call for the opinion or 

judgment of the applicant. "Are you of sound mind and 

body, in good health, and free from disease?" It is clearly 

pointed out in the opinion referred to that such questions 

as these call for information in regard to which it is 

frequently impossible that any one should have exact 

knowledge, and it cannot be presumed that, where the 

applicant appeared to be in good health and free from 

disease, the company in asking this question expected to 

rely upon the applicant's judgment in that regard. On the 

other hand, if it should appear that the applicant at the 

time knew himself to be afflicted with some disease which 

afterwards resulted in death, or if the applicant knew of 

facts which furnished sufficient reason to believe that he 

was or might at that time be afflicted with such disease, 

then the answer of "Yes" to such a question would be false 

and nould avoid the policy. The same may be said of all 

the other questions there quoted, unless it be the question, 

"Have you ever had any hemorrhages?" If the applicant 

before answering "No" to this question had a hemorrhage 

of blood from the lungs in such quantity as to leave no 

doubt upon a fair mind that it was actually a hemorrhage 

from the lungs, to answer "No" to this question would be 

a false answer and would avoid the policy. It is the
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consideration of this last question and answer and the 
condition of the record with reference thereto which have 
made our investigation of this case difficult. The record 
discloses that several witnesses upon the trial of the case 
testified that they were well acquainted with the deceased; 
that they saw her frequently during her lifetime and 
especially during the last six or seven years of her life, and 
that on one occasion at least (and some of them testified 
to more than one occasion) they had seen the deceased 
when she was very ill, and at such times the deceased had 
declared to them that she had suffered a severe hemorrhage.  
There was no evidence of any witness who had sufficient 
knowledge from observation to testify that the deceased 
had ever had hemorrhages, and there were several witnesses 
who were very familiar with the deceased and with her con
dition (among them are her husband, her brother, and a 
sister), who testified positively that they had never known 
or heard of her ever having had a hemorrhage, so that the 
evidence may be said to be squarely in conflict upon this 
point. There is some evidence in the record that, if the de
ceased declared to the witnesses above referred to that she 
had suffered a hemorrhage, she referred not to hemorrhages 
from the lungs, but one that was natural and normal, 
except that it had been more severe than usual. The whole 
record shows that the question that was then being tried 
was whether she had suffered a severe hemorrhage of the 
lungs, and there was no doubt that the jury so understood 
it. When the court in its instructions referred to the 
inquiry whether the deceased had suffered a hemorrhage, 
the jury must have understood that reference was made 
to a hemorrhage of the lungs of such character that it 
could not or ought not to have been mistaken by the 
deceased. If the deceased had suffered such a hemorrhage 
as the defendant insisted she had, and as the evidence 
of the defendant tended to show, there would be no reason 
to suppose that she was not aware of the fact, or to find 
that she had acted in good faith when she denied having 
had such hemorrhage. These conditions and distinctions
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should have been made plain to the jury in the ingtructions.  
It should have been made plain to them that, if the 
deceased had suffered a hemorrhage of the lungs of such 
severity as to leave no reasonable dou)t of its nature and 
character, as it was claiiuled she had suffered, the plaintiff 
could not recover in this action. If it could he found fronm 
the evidence that she had suffered a slight hemorrhage 
from the throat or teeth, or one in the course of.nature, 
but unusually severe, the question would be as to the good 
faith of the applicant in her answers. The instruction 
given by the court upon this question upon the first trial 
is quoted in the opinion upon the former appeal. 66 Neb).  
543. It was there held to be erroneous to subnit to the 
jury the question whether this (Iuestion and answer related 
to matters material to the risk, and that feature of the 
instruction was elintinated upon the second trial. The 
instruction given was as follows: 

"You are instructed that the fifth point for your deterii
nation arises from the following question and answer in 
said application, to wit: 'Have you ever had heinor
rhages?' Ans. 'No.' If von belieive fron the evidence that 
this representation * * * was willfully and knowingly 
false, and intended by the assured to deceive the defendant, 
* * * then the plaintif cannot recover, and vou should 
find for the defendant; but, -if you believe from the evidence 
that said representation * * * was not intentionally 
iade to deceive the defendant, * * * then you should 
find for the plaintiff on this point." 

As before pointed out, if she had suffered such a henior
rhage as the defendant claimed that she had, her answer to 
this question was of course false, and must have been 
knowingly and willfully made.  

The defendant requested the following instrnetion: 
"The fact is undisputed that, in the application for the 

benefit certificate herein sued on, Ada Wallace was asked 
the question, 'Have you ever had spitting of blood or other 
hemorrhages,' and that her answer thereto was 'No.' You 
are instructed that the matter inquired about in said ques-
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tion was material to the risk. If you find from the evidence 
that at any time prior to the date of said application, 
to wit, July 2,1897, said Ada Wallace had had spitting of 
blood or other hemorrhages, said answer to said question 
would work a forfeiture of the certificate herein sued on, 
and your verdict should be for defendant." 

This was refused, and exception duly taken. The vital 
question presented in these instructions in view of the 
evidence and whole manner of the trial was whether the 
deceased, before making her application, had suffered a 
hemorrhage of the lungs such as claimed by defendant. If 
she had, she must have been aware of the fact. It was a 
matter of the highest importance in determining whether 
she was then suffering with the disease which afterwards 
caused her death, and her answer could not have been in 
good faith. Was this question fairly submitted to the 
jury? With some hesitancy we have concluded that it was 
not. If the instruction given by the court could be justi
fied by the condition of the evidence, and the manner of 
contesting this point before the jury, still a more specific 
instruction would have been proper, and the same reason
ing that would justify the one given would also justify 
giving the one requested by defendant.  

The judgment heretofore rendered is vacated, and the 
judgment of the district court is reversed and the cause 
remanded for further proceedings.  

REVERSED.  

ROSA LEVARA ET AL., APPELLANTS, V. BERNARD MONENY ET 

AL., APPELLEES.  

FILED MARCH 23, 1905. No. 13,274.  

1. Attorney and Client: SALE To ATTORNEY, SETTING AsTDE. Where an 
attorney, by statements and representations made to his clients 
as to the condition and value of their land, the subject of the 
litigation, procures the sale thereof to be made to a third party
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for whom he is at the same time acting in that capacity, for an 
inadequate price, and immediately takes a half interest therein 
for himself, paying one-half of the consideration, a court of equity 
will set aside the transaction and the conveyances, and restore 
the estate to the vendors on the repayment of the purchase price, 
with interest at seven per cent. per annum.  

2. Public Policy. This rule is not necessarily based on fraud, but is 
grounded on considerations of public policy, and prevails although 
the attorney be innocent of any intention to deceive and intends 
to act in good faith.  

3. Set-Off. In such a case the vendors may set off the rents and 
profits of the real estate, if any, which the vendee has collected 
while holding the title thereto, against the purchase price re
quired to be repaid.  

4. Case Overruled. The first point of the syllabus in Levara v. Mc
Neny, 5 Neb. (Unof.) 318, and so much of the opinion therein 
as conflicts with the rule announced herein, is overruled.  

APPEAL from the district court for Webster county: ED 
L. ADAMS, JUDGE. Recrsed with directions.  

F. A. Sweezy, A. D. Ranney and Tibbets Bros. & Morey, 
for appellants.  

Bernard McNeny and R. T. Potter, pro se.  

BARNES, J.  

This case when it was before us the first time was heard 
by department No. 2 of the commission, and in an unoffi
cial opinion written by Commissioner ALBERT it was held 
that the guardian's deed, which purported to convey the 
interest of the minor heirs of Wenzel Levara in the land in 
question to the defendant McNeny, was void, and that said 
heirs were entitled to recover of the appellees four-sevenths 
of said estate. Levara v. McNeny, 5 Neb. (Unof.) 318. A 
rehearing was granted on the application of the appellants, 
and the case has been reargued before the court. On the re
argument it was contended that the deeds made by the 
adult plaintiffs should also have been set aside, and they 
should have been allowed to recover the land conveyed
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thereby to the defendant McNeny, one-half of which it 
appears was at once conveyed by him to defendant Potter, 
who paid that proportion of the original purchase price to 
the appellants. We are unable to make a clearer or more 
concise statement of the facts than that contained in the 
opinion of the commissioner, and so no other statement 
will be attempted.  

The main contention of the appellants is that the acts of 
the defendants, and especially those of defendant Potter, 
were fraudulent, and that appellants were thereby induced 
to sell the land to McNeny; while the appellees insist that 
in the performance of those acts Potter exercised the 
utmost honesty and good faith. The trial court so found, 
and refused for that reason to grant the appellants any 
relief. There appears to be little, if any, conflict in the 
evidence as to what took place leading up to the guardian's 
sale of the land to McNeny, and the real question presented 
is practically one of law. The record shows that the appel
lants employed one William Sweet of Friendship, Wis
consin, to look after the matter for them; that he wrote to 
the defendant Potter, an attorney at Red Cloud, in Webster 
county, this state, where the land was situated, stating, in 
substance, that the appellants wished to get what they 
could for it, and inquiring as to its value, or what it 
would bring in the market. Potter answered Sweet's 
letter, stating, among other things, that it would be neces
sary for a guardian to be appointed for the minor heirs, 
and to take the proper steps to have the land sold by such 
guardian; concluding his letter as follows: "Did Wenzel 
Levara leave any debts? I find that there is a large amount 
of taxes due on this land, and it will be necessary to do 
something at once. The purchaser at tax sale is now 
entitled to a tax deed to the premises. I have not seen the 
land, but have been informed that it is worth not less than 
$500 or $600. Give me all the facts as soon as convenient." 
Shortly afterwards Potter wrote Sweet another letter, in 
which he said: "Replying to yours of the 5th inst. relative 
to the Levara matter, I think you had better procure the
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appointment of a guardian for the minor heirs in your 
county. You can send me an authenticated copy of the 

appointment, and that will be our authority for the pro

ceedings to sell land in this state. If Levara left no debts, 
it may not be necessary for administration. When did 
Levara die? Proceedings to foreclose the tax lien against 

this land were commenced in our district court on the 2d 
inst. The petition claims due on taxes the sum of $201.68; 
delinquent taxes draw interest at the rate of twenty per 

cent. per annum, which accounts for the large sum due, for 
no taxes have been paid for ten years. I would advise that 

you secure appointment of guardian as soon as possible, 
and we can then sell the land subject to the taxes, and in 
the meantime I will see that no decree is entered in the 

foreclosure proceedings. Please advise me how long it will 
take to secure appointment of a guardian?" On November 
25, 1901, Potter again wrote Sweet as follows: "What 

progress are you making in the Levara matter? I have a 

client who will pay $500 cash for the interest of the heirs in 
the land; pay all the taxes, and take his chances with 
Stephani on his claim of title to the land by adverse pos
session. If they wish to dispose of the land, here is an 
opportunity, but my client must know at once. If your 
clients wish to accept this offer I will forward deeds for 
their signature at once. As I wrote you in my last letter, 
I do not think there is anything to the claim Stephani 
makes of having title to this land, and the heirs can re
cover possession by bringing an ejectment suit. Our 
district court convenes next week, the tax case will come 
up at that time, and I can stand the tax matter off. Will 
write you as soon as court adjourns." Potter's next letter 
to Sweet reads as follows: "Replying to your favor of the 
27th inst., a general guardian is what should be appointed 
in your county for the minor heirs of Wenzel Levara. It 
will not be necessary to have a guardian appointed in this 
county. All that is needed is that a certified copy of the 
appointment of the guardian appointed in your county be 
sent L re, and proceedings can then be commenced to sell 

30
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the land. As to the tax proceedings: This is a regular 
foreclosure proceeding, and will cut off the minor heirs 
just the same as other defendants. I will appear as 
attorney for the defendants and secure a continuance of the 
case, if it can be done. The land has increased some in 
value since it was purchased by Levara. The record shows 
that he paid $600 for it. As my client is to assume the 
payment of the taxes the land will cost him over $700. The 
matter must be attended to at once. If the widow wishes 
to accept the offer I will prepare and send to you deed for 
signature. Send me the names of all of the heirs, includ
ing that of the widow. Kindly let me hear from you as 
soon as possible." Thereafter Potter wrote to Sweet an
other letter, in which he inclosed a quitclaim deed for all 
of the adult heirs and the widow of Wenzel Levara to sign 
and return to him. He closed that letter as follows: "Our 
court adjourned until the 6th of January. I secured a 
postponement of the tax case until that time. I doubt 
whether I will be able to secure another continuance, so it 
will be necessary to act immediately." Shortly thereafter 
another letter was written by Potter to Sweet acknowledg
ing the receipt of the deeds, and informing him that 
McNeny's check for $500 had been received by him. He 
then says: "You ask me to advise you of the amount of 
taxes due on the land, and costs which have accrued in that 
case. There is something over $200 involved in the tax 
case, not including costs. Under the agreement the taxes 
and costs must be paid by McNeny. * * * It will take 
me at least sixty days to.get authority for the guardian's 
deed. I had to have a copy of the proceedings before I 

could file a petition here asking for license to sell real 

estate. I shall file the petition today, and will keep you 
advised as to progress. You understand the sale will have 

to be advertised thirty days, and the sale will have to be 

confirmed by the court." On the 10th day of December, 
1901, Potter again wrote to Sweet advising him that he had 
filed the petition in the district court praying for a license 

to sell the real estate in question, and informing him of
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what proceedings would be necessary; also inclosing to him 

a waiver, and an entry of appearance to be signed by the 

persons interested in the estate. In a letter written by 

Potter to Sweet, January 3, 1902, he says: "As soon as you 

send me the waiver I forwarded you a few days ago, I will 

apply for an order to sell. We will then advertise and sell 

the land." In a letter dated January 13, 1902, Potter said 

to Sweet: "In i few days I will send you another paper for 

signature, waiving objections and requesting the court to 

confirm the sale. This will complete the transaction, and 

as soon as this is done we can then close the deal." In his 

last letter to Sweet, Potter says: "Inclosed herewith I 

hand you Chicago exchange for $486.85, and also inclose 

clerk's receipt for the costs in the case amounting to 

$12.65; the draft cost 50 cents, making a total of $500 for 

the Levara land. Kindly acknowledge receipt." The 

record also discloses that Potter appeared for the appel

lants in the tax foreclosure case, and filed all necessary 

papers therein, which he signed as their attorney. So it 

seems to be established beyond question that he was 

employed by, and acted as attorney for, the appellants in 

the transactions above set forth. That he also at the same 

time was acting as attorney for defendant McNeny, who 

was the prospective purchaser of the land during all of 

the time the proceedings and negotiations were pending, 
is beyond dispute. The testimony also shows that at that 

time the land was worth at least $1,200. No witness puts 

its value at less than that sum, while some of the witnesses 

testify that it was worth $2,400. It is probable that its 

actual value was somewhere between those figures. So 

McNeny succeeded in procuring the land from the appel

lants for much less than its actual value; that Potter knew 

that fact there can be no doubt, and it seems clear that the 

defendants, acting together, each with full knowledge of 

the situation, succeeded in purchasing the land in the 

manner and for the consideration above stated. It further 

appears that, notwithstanding Potter's claim that he did 

not know the actual value of the estate, he examined the
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land immediately after the guardian's sale in company 
with the defendant McNeny, and thereupon took a one-half 
interest therein; that he surrendered up the $500 check 
deposited with him by McNeny as a consideration for the 
sale, and contributed $250 of his own money to the pay
ment of the purchase price. .This brings us to the ques
tion as to whether or not equity will sustain a sale made 
under such circumstances.  

As above stated, the relation of attorney and client 
between the defendant Potter and the appellants was estab
lished beyond question, and it follows that the entire trans
action must be viewed in the light of such confidential 
relation. An attorney acting for his client is bound to the 
most scrupulous good faith. And where the attorney pur
chases the subject of the suit the client may set aside the 
purchase at will, unless the attorney shows by clear and 
conclusive proof that no advantage was taken; that every
thing was explained to the client, and that the price was 
fair and reasonable. In such a case the relation is con
fidential, and whether the attorney acts upon information 
derived from the client or from any other source, he is 
affected with a trust. This rule is grounded on the ques
tion of public policy, not of fraud, and prevails although 
the attorney be innocent of any intention of deceiving, and 
acts in good faith. Weeks, Attorneys at Law, sec. 258; 
Gray v. Emmons, 7 Mich. 532; Jenuings v. McConnel, 17 
Ill. 148; Brown v. Brown, 4 Ind. 627, 58 Am. Dec. 641; 
Zug v. Loughlin., 23 Ind. 170; Valentine v. Stewart, 15 
Cal. 387.  

We are therefore of the opinion that the appellants are 
entitled to have all of the deeds, including the quitclaim 
deed made by the widow and the adult heirs of Wenzel 
Levara, to the land in question set aside on the repayment 
of the purchase money. It follows that so much of our 
former opinion as holds that appellees should have their 
title quieted to three-sevenths of the land as against the 
appellants must be and is hereby overruled.  

It appears that Sweet, who acted for the appellants in
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Wisconsin, only turned over to them $250 of the purchase 

price of the land, and they now contend that for that 

reason they should only be required to pay that sum as 

a condition to full relief from the effect of the transactions 

complained of. We cannot assent to this view of the mat
ter. The appellees forwarded the full amount of the pur
chase price, to wit, $500, to Sweet, and if he overcharged 
them that was not the fault of either Potter or McNeny.  
They are entitled to receive the $500 paid by them for the 

land, with seven per cent. interest thereon from the date of 

such payment. On the other hand the appellants are 

entitled to set off against that amount the rents and profits 
of the land, if any, which the appellees have received since 
they purchased it. The district court correctly held that 
the judgment for $500 recovered against Stephani in the 
tax case belonged to the appellants, and our holding herein 
renders it wholly unnecessary for us to consider the ques
tion of the widow's dower. The condition of the record is 
such that we cannot determine the question of rents and 
profits so as to make a final disposition of the case, and for 
that reason the judgment of the district court is reversed 
at the costs of the appellees, and the cause is remanded to 
that court, with directions to take an account of the rents 
and profits; to ascertain the amount which the appellants 
must repay to the purchaser, and for such other and fur
ther proceedings as may be necessary in order to render 
a final judgment herein in accordance with this opinion.  

JUDGMENT ACCORDINGLY.  

OWEN W. BUTTS v. JOHN HENSBY ET AL, 

FILED MARCH 23, 1905. No. 13,748.  

Sale: DELIVERY. The general rule, subject to exceptions, is that a 
delivery to a common carrier is a delivery to a vendee or con
signee.
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ERRoR to the district court for Douglas county: WIL
LARD W. SLABAUGH, JUDGE. Affirmed.  

E. D. Pratt, Jr., and E. V. Simeral, for plaintiff in 
error.  

Crane & Boucher and Oliver S. Erwin, contra.  

AMES, C.  

The substance of the petition so far as it affects the 
present controversy is as follows: "That on or about the 
21st day of May, 1901, the defendant's agent, F. A. Beck, 
called on plaintiffs at Greenland, Arkansas, and entered 
into agreement with said plaintiffs relative to a car of 
strawberries, No. 17404, whereby defendant guaranteed 
to plaintiffs $1.20 per crate, net to plaintiffs, for said car 
of berries, which car contained 484 crates, aggregating the 
sum of $580.80, and that thereafter on or about May 27, 
1901, defendant received said car and disposed of the 
same. No part of said sum of $580.80 has been paid except 
the sum of $402, and there is due from the defendant to 
the plaintiffs the sum of $178.80." The response of the 
answer to the foregoing pleading is as follows: "That 
said plaintiffs on or about the 20th day of May, 1901, 
agreed to consign to said defendant, on commission, a car 
of strawberries containing 484 crates, on which said de-
fendant gave plaintiffs a guaranty of $1.20 per crate, pro
vided the strawberries were number one stock, which said 
plaintiffs warranted and represented them to be, and de
fendant relied on same; that the berries that were sent 
were not number one stock, but were soft, over-ripe and 
very inferior stock; that defendant sold them for the high
est price obtainable on the market and remitted to plain
tiffs the full amount realized less freight and commission, 
and that plaintiffs' first cause of action is paid in full." 
The plaintiffs recovered a verdict and judgment for the
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amount claimed, and the defendant prosecutes error. The 

contract concerning the fruit was made for the defendant 

by an agent who visited the vendor at a town in Arkansas, 

where the berries were, at a time when some of them were 

then being loaded on the railway car, and who was as

sured by the latter that the whole car load would be of 

the same quality as were those then present. It is testified 

by several witnesses, without contradiction, that all the 

berries were of the same quality represented, and were of 

number one stock and of good quality and condition at 

the time of the shipment, but the defendant contends, and 

offered to prove, that they were in bad condition and al

most unmarketable upon their arrival in Omaha. The evi

dence was excluded, and the court directed a verdict for 

the plaintiffs.  
The sole question argued by counsel, orally and by 

brief, is whether the transaction was a sale of berries or 

a consignment of them by the plaintiffs to the defendant 

for sale upon commission. The question appears to us to 

be immaterial. The obligation to pay was absolute in 

either event, provided the fruit was of the quality stipu

lated for by the contract. If it was not, the defendant was 

at liberty in either case to rescind or to keep the property, 
and abate from the stipulated price the amount in which 

the value was reduced by the deterioration in quality. The 

amount of the reduction in price at which the defendant 

sold the berries would not in either case iecessarily fur

nish the measure of damages, although in some circum

stances. if he acted in good faith and with prudence it 

might be an important item of evidence in that regard.  

Seemingly the litigable point in this case, if there is any, 
is whether fruit of the stipulated quality was by the terms 

of the contract to be delivered to the defendant at the 

place of shipment or in Omaha. i But upon this point there 

is neither pleading nor proof; and the general rule, sub

ject to exceptions, is that delivery to a common carrier is 

delivery to a vendee or consignee. Benjamin, Sales (7th 

ed.), par. 693. )
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For these reasons, we recommend that the judgment of 
the district court be affirmed.  

LETTON and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment. of the district 
court be 

AFFIRMED.  

GEORGE B. DARR V. JOHN DONOVAN.  

FILED MARCH 23, 1905. No. 13,753.  

1. Agister's Liability. An agreement by an agister to take good care 
of a herd of cattle entrusted to his charge is equivalent to a 
contract to take such care of them as an ordinarily skillful and 
prudent man would take of his own animals under like cir
cumstances.  

2. Instruction. A party cannot complain of an instruction that is 
more favorable to him than he deserves, although it is techni
cally erroneous under the issues.  

3. Evidence. When the contract of an agister is for the care and 
feeding of a particular herd of cattle, evidence descriptive of 
that herd is admissible without special reference to the subject In 
the pleading.  

ERROR to the district court for Dawson countV: CHARLES 
L. GUTri:us-oN, JUDGJE. Affirmed.  

E. A. Cook, for plaintiff in error.  

AT. P. M1cDonald and Warrington & Stewart, contra.  

AMES, C.  

In the fall of 1901 the plaintiff below, Donovan, was 
the owner of a herd of high-grade Hereford cattle and two 
thoroughbred bulls, all of which were at or near St. Joseph, 
Missouri. Through an agent named Bighan he entered 
into a negotiation with the defendant Darr for the care
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and keeping of them until the following summer upon the 

premises of the latter in Dawson county, in this state. In 

March, 1902, the plaintiff having become dissatisfied with 

the manner in which the animals had been fed and cared 

for-some of them having died and a part or all of the 

others having become much deteriorated in health and con

dition-removed them from the premises and possession of 

the defendant. At that time the plaintiff paid to the de

fendant a sum of money and delivered to him one animal 

in settlement and satisfaction of the residue of the con

tract price payable to the latter for the care and keeping 

of the cattle until that day. Whether the sum so paid 

was the whole of said residue, computed according to the 

terms of the contract, the parties do not agree, and does 

not seem to us material. It is agreed that the payment 

extinguished the obligation, and the defendant pleads in 

his answer, and the plaintiff does not dispute, "that at 

the time of said settlement no claim or suggestion of claim 

was made against defendant by plaintiff for and on ac

count of said cattle, other than was settled and adjusted 

in the settlement." Afterwards this action was brought 

to recover damages for a breach of the contract to prop

erly feed and care for the cattle, which resulted in a 

verdict and judgment for the plaintiff, and the defendant 
prosecutes error.  

There are a large number of assignments of error, but 

they may be grouped with reference to their substantial 

iniport under a few heads, and will be so treated in the 

following discussion. As to whether the cattle were 

properly fed and cared for and, if not, what amount of 

damages, if any, resulted from the failure were, of course, 
questions of fact for the jury, about which there is a great 

deal of conflicting evidence, which this court is not at 

liberty to review. But the defendant complains that the 

court erred in permitting the plaintiff to prove, in the 

absence of specific allegations in the petition to the same 

effect, that the animals were of a superior breed, for the 

purpose of indicating the kind of care and feed they re-
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quired, and the amount of injury they had suffered. This 
objection does not appear to us to be well taken. It is un
disputed that the contract was made with reference to this 
particular herd of cattle, which the defendant saw before 
the former was entered into; and it is not doubted that 
it is competent to prove by parol what is the especial sub
ject matter of a contract, to enable the court to put such 
a construction upon it as the parties presumably intended 
at the time of making it. The defendant undertook to feed 
and care for a certain herd of cattle, and it was certainly 
proper to identify and describe that herd.  

The defendant complains because the court permitted 
to be proved, and told the jury that their verdict should 
be influenced by, the kind of care and feeding which an 
ordinarily prudent man would have bestowed upon his 
own cattle under like circumstances; the ground of the 
objection being that the contract as admitted by the plead
ings was for "good" care and feeding, but we think the 
two expressions mean practically the same thing. The 
care of ordinarily skillful and prudent men is no doubt 
"good" and vice versa.  

The defendant contends that, if there should have been 
any recovery at all, the damages were excessive, because 
there was evidence to show that some of the cattle died and 
some of them were reduced in condition by diseases for 
which he was not responsible, but there was a conflict 
in the testimony in this respect and the jury, no doubt, 
gave it such weight and credibility as they thought it 
deserved. The court instructed the jury in determining 
the amount of damages, in case they should find for the 
plaintiff, to ascertain the difference between the value of 
the cattle as it would have been if they had been properly 
cared for and their actual value. But they were further 
told that there could be no recovery for the death or de
preciation of cattle due to disease or other cause than 
lack of care by the defendant. This is the usual and cor
rect measure in such cases, and leaves the defendant noth
ing on that ground of which to complain.

[VOrL.73426
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The defendant complains of an instruction by which the 

jury were told, in substance, that the plaintiff could not 
recover if the damages complained of were included in the 

settlement and payment made when the cattle were taken 
by the latter in March, 1902. But besides the above quoted 
allegation in the answer, the defendant insists in his brief 
that the subject matter of damages was not discussed at 
the settlement, and that "the plaintiff's claim for damages 
by reason of death of cattle and on account of decrease in 
value was never raised until the beginning of this action, 
as shown by all the testimony." Inasmuch as it was not 
pleaded or proved that they were included in the settle
ment, the instruction was more favorable to the defendant 
than he deserved and he cannot be heard to complain of it.  

The foregoing discussion covers the substance of all the 
assignments of error made by the defendant, and we do 
not find that any or all of them justify a reversal. We 
therefore recommend that the judgment of the district 
court be affirmed.  

LETTON and OLDHAM, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

BANKERS UNION OF THE WORLD V. JOHN FAVALORA.  

FILED MARCH 23, 1905. No. 13,745.  

1. Pleading. The plea nil debet under our system puts In issue no 
fact and cannot be regarded as a defense. Baldwin v. Burt, 43 
Neb 245, followed and approved.  

2. Appeal: NEW ISSUE. Where in the county court defendant Inter
posed a defense of an account stated, and on appeal to the 
district court attempted to amend his answer by including the 

defense of accord and satisfaction, held, the latter plea to be a 
new ground of defense not pleaded in the court below.
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3. Judgment on Pleadings. Action of the trial court in entering 
judgment on the pleadings examined, and approved.  

ERROR to the district court for Douglas county: JACOB 

FAWCETT, JUDGE. Affirmed.  

Matthew Gering and Frank L. Weaver,. for plaintiff in 
error.  

Crane d& Boucher, contra.  

OLDHAM, C.  

In this suit John Favalora filed his petition in the 
county court of Douglas county against the Bankers 
Union of the World to recover $843 on a certificate issued 
by said coipany for $1,000. In the petition it was alleged 
that on December 13, 1900, the defendant issued its policy 
of jnsurance on the lives of John Favalora and Catherine 
Iavalora in the sum of $1,000, payable to the survivor; 
that a true copy of said policy was attached to the peti
tion as Exhibit "A," and made a part thereof; that 
Catherine Favalora died May 10, 1902; that the policy of 
Catherine Favalora was in full force at the time of her 
death, and that plaintiff was the beneficiary named therein 
and the surviving husband of the deceased; that proof of 
death had been regularly made and sent to the defendant, 
and that Catherine Favalora was a member in good stand
ing of the order at the time of her death, and had paid all 
dues and assessments provided for in her contract of mem
bership, and that there was due on the policy $843. The 
copy of the policy attached to the petition showed on its 
face that, if the insured should die within the second year 
after its issue, the sum of $157 should be deducted from 
the amount of the policy. Accordingly, the prayer of the 
petition was for $1,000, less this amount. The answer of 
defendant admitted its incorporation and that it was do
ing business as a fraternal benefit society; admitted that 
the insured was a member in good standing in said society
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at the time of her death; admitted that she died at the time 
and place alleged in plaintiff's petition, and that plaintiff 
was her surviving husband and beneficiary named in the 
policy; admitted that the copy of the policy attached to 
the petition was true and correct, and contained the con
ditions of said policy; and denied each and every other 
allegation in the petition, and contained an additional 
paragraph, as follows: "Further answering, this defend
ant avers that an account was stated between plaintiff and 
defendant on or about the first day of February, 1903, and 
there was found to be due the plaintiff from defendant 
on said policy or certificate mentioned in plaintiff's peti
tion the sum of $465.80, which amount of $465.80 this 
defendant promised and agreed to pay plaintiff ; and de
fendant alleges that it is willing to pay plaintiff said 
amount, with interest thereon, and hereby off ers to con
fess judgment for said amount of .$465.80, with interest 
thereon and costs of suit." Under these pleadings the case 
was tried in the county court, where judgment was en
tered for plaintiff for $465.80, in accordance with the 
prayer of the answer. Plaintiff thereupon appealed the 
case to.the district court for Douglas county, and filed a 
petition which was an exact copy of its Petition in the 
county court. Defendant answered with the same allega
tions as those contained in defendant's answer in the 
county court, except that the following additional para
graph, numbered 7, was added to its answer: "7. Further 
answering, defendant alleges that, in conformity with the 
agreement made between the defendant and the beneficiary 
of said policy, this defendant accepted a draft for $465.80, 
and that said draft was sent to the Omaha National Bank 
for collection, and attached to said draft was the policy or 
benefit certificate, canceled and released, and the defend
ant is now and has been at all times ready and willing to 
pay said draft, and that said draft was accepted by the 
plaintiff in this case in full *settlement for her claim 
against this defendant, and in conformity with such agree
ment he signed a release on the back of said benefit cer-
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tificate and transmitted the same to the Omaha National 
Bank." On plaintiff's motion, this paragraph "7" was 
stricken from the answer, because it presented an issue of 
fact not contained in the answer in the county court.  
When this motion was sustained, defendant tendered no 
further pleadings, and the plaintiff filed a motion for 
judgment on the pleadings for the amount prayed for in 
the petition. This motion was sustained, and judgment 
was rendered accordingly. To reverse this judgment, de
fendant brings error to this court. It will be noticed 
that the answer specifically admits the incorporation of 
the defendant, and that it is doing business as a fraternal 
benefit association under the laws of Nebraska; that plain
tiff and his wife were members in good standing, and car
ried a certificate of insurance in the sum of $1,000 issued 
December 13, 1900, payable to the survivor; that Exhibit 
"A" attached to the petition is a correct copy; that plain
tiff's wife died May 10, 1902; that plaintiff is the bene
ficiary and husband of deceased, and that proofs of loss 
were made August 15, 1902, within the time named in the 
policy. The conditions of the policy, admitted by the 
answer, show the amount to be deducted from the face of 
the policy whdre the death of a member occurs during the 
second year of their membership in the society. Now, 
then, the question arises, in view of these specific admis
sions, what, if any, issue is tendered by the general denial? 
It is claimed in the brief of plaintiff in error that the 
general denial puts in issue the amount due on the benefit 
certificate; but a denial that there is due the amount 
claimed in the petition puts nothing in issue. Gray v.  
Elbing, 35 Neb. 278. In Baldwin v. Burt, 43 Neb. 245, it 
is said: "The plea of nil debet under our system puts in 
issue no fact and cannot be regarded as a defense." Con
sequently, in view of the admissions in the answer, the 
general denial traverses no material issue and constitutes 
no defense.  

The next question to consider is as to the action of the 
trial court in sustaining the motion to strike paragraph 7
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from defendant's answer because of a departure from the 
issues raised in the county court. It will be noticed by 
an examination of the allegations of the answer in the 
county court that the only defense relied upon was that an 
account had been stated between plaintiff and defendant, 
on which it was found that a certain sum was due, for 
which defendant offered to confess judgment; while by the 
allegations of paragraph 7 incorporated into the answer 
in the district court, defendant sought to rely on the de
fense of accord and satisfaction. An account stated has 
been defined by this court in McKinster v. Hitchcock, 19 
Neb. 100, to be "an agreement between persons who have 
had previous transactions, fixing the amount due in re
spect to such transactions and promising payment." Con
sequently, when an account has been stated between two 
parties, the presumption is that the stated account is cor
rect; and, when suit is instituted on it, the burden is on 
the party denying the account to show its inaccuracy or 
that it was stated through fraud or mistake. An accord 
and satisfaction, on the contrary, is the substitution of 
another agreement between parties in satisfaction of a 
former one, and an execution of the latter agreement. An 
accord to be good must be in full satisfaction and must 
be executed. A promise to execute or to perform at a fu
ture time would not support the plea of accord and satis
faction. Goble v. American Nat. Bank, 46 Neb. 891.  
Hence, a departure from a defense of an account stated 
to a plea of accord and satisfaction is the substitution of a 
new ground of defense, and the trial court was fully sup
ported in sustaining the motion to strike such defense 
from the answer because not pleaded in the court below.  

The question then arises, with the seventh paragraph 
stricken from the answer, is any defense stated in view of 
the admissions of the answer. Now, by the admissions of 
the answer it is conceded that prima facic plaintiff has a 
just cause of action against the defendant for the amount 
claimed in his petition. In. other words, that he has a 

liquidated existing claim for $843, just as much so as
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though he held defendant's note of hand for such an 
amount. Now, supposing for the purpose of the argument 
that plaintiff had sued defendant on defendant's note of 
hand for $843, and. defendant had answered, admitting the 
execution, delivery and considcration of the note, and that 
it was past due and unpaid, could he then couple with 
these admissions an allegation that there had been an 
account stated between plaintiff and defendant on which 
half that amount had been agreed upon, and would such 
a plea be consistent with the speeific admissions of the 
answer? Would it not be necessary, to make such de
fense consistent with the admissions, that some fact should 
be stated which would show a possible dispute about some 
item in the account alleged to have been stated? Counsel 
for plaintiff in error seek to meet this suggestion by say
ing that the by-laws of defendant company are incorpo
rated in the benefit certificate, and that the application, 
by-laws and certificate together constitute the contract; 
and that there might be some by-law, or some stipulation 
in the application for membership, that would modify and 
reduce the amount for which defendant appears to be 
liable on the face of the policy or certificate. The re
sponse to this is that, if such a thing exists, it should have 
been pleaded for the purpose of making the attempted de
fense of accord and satisfaction harmonious with the ad
missions contained in the answer. But as no such fact 
was pleaded, we think no defense was stated, and that 
under the admissions of the answer the court was fully 
justified in rendering judgment on the pleadings; and we 
therefore recommend that the judgment of the district 
court be affirmed. o 

AMES and LETTON, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.


