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SECTION 1. The supreme court of the state, immedi
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the said supreme court shall appoint three persons hav
ing the same qualifications as required of those first ap
pointed as commissioners of the supreme court for a fur
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala
ries shall be the same as those of the commissioners origi
nally appointed. (Amended, Laws, 1895, chapter 30, page 
1.55.) 
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HON. FRANK IRVINE, 

ANNA L. FISK V. RUSSELL THORP ET AL.  

FILED MARCH 17, 1897. No. 7171.  

1. Judgment: MOTION TO VACATE: NOTICE. On the hearing of a mo
tion to vacate or modify the judgment of a district court after a 
term at which it was rendered, there must be reasonable notice to 
the adverse party or his attorney in the action.  

2. - : -- : . Reasonable notice is such as is meet and 
fair in view of the circumstances and conditions existent at the 
time and with reference to the matter to be presented.  

3. - : -- : . Held, That if sufficient notice was not given 
of the hearing of a motion in the present case, it was not preju
dicial to the rights of the complaining party, inasmuch as the 
hearing was adjourned to a subsequent date, which afforded ample 
time for the preparation to oppose the motion.  

4. - : - : JURISDICTION. A judge of the district court has no 
jurisdiction at chambers to hear and decide a motion to vacate a 
judgment made after the term at which the judgment was ren
dered.
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Fisk v. Thorp.  

5. Jurisdiction. If a statute, in terms, confers jurisdiction to hear 
matters on a court as contradistinguished from a judge thereof, as 
a rule such matters must be heard in court, and not before a judge 
at chambers or in vacation.  

G. Change of Venue. Unless expressly or impliedly empowered by 
statute to change the venue of a trial or hearing on its own mo
tion, a court has no power to do so. (4 Ency. Pl. & Pr., 448.) 

7. - . The statute of this state does not provide that a district 
court may, on its own motion, order a change of venue In a cause 
or mhatter for hearing before it.  

ERROR from the district court of Dawes county. Tried 
below before BARTOW, J. Reversed.  

Allen G. Fisher, for plaintiff in error.  

E. W. Dailey, contra.  

HARRISON, J.  

On the 10th day of February, 1892, the plaintiff in 
error herein commenced two actions in the district court 
of Sioux county, each for the foreclosure of a real estate 
mortgage and judgment against certain of the parties 
for any of the amount of debt unsatisfied by the appli
cation of the proceeds of the sale of the lands under the 
mortgage. The actions proceeded to decrees of sale of 
the mortgaged premises, confirmations of the sales, and 
deficiency judgments were rendered against certain of 
the defendants therein, including Russell Thorp and 
Josephine C. Thorp, defendants in error herein. During 
a term of court subsequent to the entry of the deficiency 
judgments-there was presented for the Thorps a motion, 
the object of which was the vacation of the judgments 
as to the moving parties. This motion was made under 
the portion of section 602 of the Code of Civil Procedure 
designated "Third," wherein, as a ground for a district 

court to vacate or modify its judgment after the term at 
which it was rendered, it is stated that it may be for 
"irregularity in obtaining a judgment." This motion 

was called for hearing May 1, 1894, during a session of a
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term of court in Sioux county, and after overruling a 
challenge to the jurisdiction of the court it was ordered 

that it be heard at district court in Chadron, Dawes 
county, on May 28, 1894, to which place and time the 

hearing was adjourned. The motion and accompanying 

transcript were transferred to Dawes county, and when 
the matter came up in court, or before the judge, in ac

cordance with the prior order, the counsel for plaintiff 
in error challenged the jurisdiction of the court to hear 

the matter at such place. This objection was overruled 
and subsequently both parties participated in a hearing 

on the motion at Chadron, as a result of which the de
ficiency judgments against the Thorps were vacated.  

It is claimed that there was no sufficient notice of the 

motion. In section 604 of the Code of Civil Procedure 

it is prescribed that a motion of the character of the one 

in this case shall be "upon reasonable notice to the ad

verse party or his attorney in the action." A reasonable 

notice of the hearing of a motion is such notice as is meet 

and fair, in view of the circumstances and conditions 

existent at the time in the matter to be presented. (Ster

ling Mfg. Co. v. Hough, 49 Neb., 618; 2 Nash, Pleading & 

Practice [4th ed.], p. 1228.) That service of the notice 

of the hearing of the metion was made upon the attorney 

who represented the plaintiff in error in this case is not 

controverted. On the subject of the time of its service it 

is asserted in the brief of counsel that he was served 

with the notice five minutes before the matter was called 

for hearing. The record, by which we should be gov

erned, is not clear in regard to the time of notice, except 

that it was of the date May 1, 1894. The notice was 

dated May 1, 1894, and the hearing was set for the same 

day. This would seem to have probably been. rather 

rapid advancement in the proceedings, but whether suf

ficient time was thereby afforded for the desired oppo
sition to the motion to be prepared and presented is not 

very clearly disclosed by the record. But if error to take 

rp the hearing of the motion on such notice, it was, in
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this case, without prejudice, for on overruling counsel's 
objection to its jurisdiction the court adjourned the hear
ing almost a month's time, amply sufficient to prepare 
for contesting the motion on its merits.  

Another question presented is, did the court have any 
jurisdiction to hear and determine the motion in Dawes 

county? If the hearing at Chadron be considered as had 
at chambers, or in vacation, it was without jurisdiction.  
Our statute d.oes not confer power upon a judge, as con

tradistinguished from a court, to hear a motion to vacate 
or modify the judgment of the court after the term at 
which it was rendered. Usually a judge has no power 
to vacate or amend orders and judgments in vacation or 
at chambers. It may or must be conferred by statute.  
(4 Ency. Pl. & Pr., 347.) An examination of the pro
visions of our Code of Civil Procedure on the subject of 
proceedings to reverse, vacate, and modify judgments, 
etc., after the term at which they were rendered (see ch. 2, 
title 16, sec. 602, and a number of other sections im
mediately following it in relation to the same matters) 
develops that the authority therein given, and jurisdic
tion conferred, are upon the court, and not in any sense or 
to any extent upon a judge thereof at chambers or in 
vacation. Where this is true, the hearing must be in open 
court, and cannot be before the judge at chambers or in 
vacation. It follows that if there existed any jurisdic
tion to hear the motion at Chadron, in Dawes county, 
a matter which had its inception in the district court 
of Sioux county, and which was properly triable there, 
it must have been by reason of the transfer of the case, 
or the portion of it to be considered and determined, to 
the Dawes county district court by a change of venue, 
and for this there was no application by either party to 
the action. The order for the change, so far as the record 
discloses, by the court in Sioux county was of its own 
motion, and unless the statute on the subject of change 
of venue expressly or impliedly empowered the court to 
make the change in the place of trial or hearing, on its
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National Life Ins. Co. v. Goble.  

own motion it had no right or authority to do so. (4 
Ency. Pl. & Pr., 448.) The statute of this state does not 
provide that the court may, of its own motion, order a 
change of venue in a cause or matter before it. (Code of 
Civil Procedure, sec. 61.) If the transfer of the hearing 
to Dawes county was without authority, the district court 
thereof acquired no jurisdiction of the matter, and its 
orders therein must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

NATIONAL LIFE INSURANCE COMPANY OF VERMONT V.  
FREDERICK E. GOBLE.  

FILED MARCH 17, 1897. No. 7183.  

1. Insurance: PAYMENT OF PREMIUM: DRAFTS. In the absence of an 
express agreement or other circumstances avoiding the operation 
of the rule, the remittance of a bank draft is not a payment in 
fact until the draft has been received, presented, and honored.  

2. -- : - : - : RECEIPT. A written acknowledgment or re
ceipt of payment is not conclusive when the medium of the 
remittance upon which it was based has failed.  

ERROR from the district court of Webster county.  
Tried below before BEALL, J. Reversed.  

The facts are stated in the opinion.  

Bartlett, Baldrige c& De Bord and J. S. Gilham, for plaint
iff in error: 

The sending of the worthless draft and the return of 
the receipt did not constitute a payment of the premium.  
(2 Morse, Banks & Banking, see. 543; 2 Daniel, Nego
tiable Instruments [ed. 1891], sec. 1262; 3 Randolph, 
Commercial Paper [ed. 1888], sees. 1534, 1548, 1551; 2 
Edwards, Bills & Notes [3d ed.], sec. 748; Weaver v. Nixon, 
69 Ga., 700; Holmes v. Briggs, 131 Pa. St., 233; Fleig v.

Vroo. 51] 5



National Life Ins. Co. v. Goble.  

Siect, 43 0. St., 53; Gibson v. Toby, 53 Barb. [N. Y.], 191; 

Johnson v. Wecd, 9 Johns. [N. Y.], 310; Mordis v. Kennedy, 

23 Kan., 289; Eccrctt v. Collins, 2 Camp. [Eng.], 515; Indig 

v. Nation al City Bank, 80 N. Y., 100; Vail v. Foster, 4 

Comst. [N. Y.], 312; Hodgen v. Latham, 33 Ill., 344; Hop

kins v. Detwiler, 25 W. Va., 748; Malpas v. Lowenstine, 46 

Ark., 552.) 

James MeNeny, contra: 

The purchase by assured of the draft in accordance 

with specific instructions of the company, the sending of 

the draft to the agent, the negotiation thereof by the 

insurer, the forwarding of the renewal receipt to assured, 

and the failure to return the dishonored draft amount to 

a payment of the premium. (Currier v. Continental Ins.  

Co., 53 N. H., 538; Gurney v. Howe, 9 Gray [Mass.], 404; 

Warwicke v. Noakes, 1 Peake [Eng.], 98; Jung v. Sceoncd 

Ward Savings Bank, 55 Wis., 364; Kington v. Kingt on, 11 

M. & W. [Eng.], 233; Wakefield v. Lithgow, 3 Mass., 249; 

Palmcr v. Phenix Ins. Co., 84 N. Y., 71.) 

HAulsoN, J.  

In this action the defendant in error sought to recover 

damages of the National Life Insurance Company of Ver

mont, alleged to have accrued in his favor by reason of 

the cancellation by the company of a policy of insurance 

on his life which it had issued and delivered to him. In 

the trial court the defendant in error was given a verdict 

and judgment, and the unsuccessful party has prosecuted 

error proceedings to this court.  

It appears that on March 12, 1890, the insurance com

pany, in consideration of payments then made and others 

promised in accordance with the terms of the contract, 

issued and delivered to defendant in error its policy of 

insurance on his life in the sum of $5,000, payable, at his 

decease, to his wife. It was stated in the policy: "This 

policy is issued by the National Life Insurance Company 

of Montpelier, Vermont, where all claims under it are

[VOL. 51NE BRASKA REPORTS.6



National Life Ins. Co. v. Goble.  

payable, and accepted by the insured and beneficiary 
under the following conditions: A premium of $18 shall 
be paid to said company upon the delivery of this policy, 
and a sum of $111 on or before the first days of July 
and January, during the continuance of this contract, in 
each year for the term of twenty years. Failure to pay 
any premium or any part thereof, or any note given there
for when due, shall cancel the insurance and this con
tract; except that after three full annual premiums have 
been paid the company guaranties-" Here follows an 
extended statement of what would be done or paid by the 
company at different dates during the life of the policy, 
beginning with three years from its date and ending with 
the twenty-fifth year, in consideration of certain stated 
acts to be performed by the holder of the policy. The 
defendant in error made all payments required by the 
contract to and including the one of $111 due January 
1, 1891, by which the policy was continued in force to 
July 1, 1891. At some date during the month of June, 
1891, defendant in error received from the agents of the 
insurance company at Omaha the following communica
tion: 

"Mr. Fred. E. Goble, Red Cloud, Neb.-DEAR SIR: The 
premium of $111 on your life insurance policy number 
42899 will fall due July 1, 1891. Kindly give this notice 
prompt attention, as your insurance, if not paid, expires 
on that date. Please remit by bank draft, registered 
letter, express or post-office money order to M. L. Roeder 
& Bro., 403 Paxton Block, Omaha, Neb." 

And on the 26th of that month purchased a draft and 
forwarded it to the agents. The draft was in the follow
ing terms: 

"RED CLOUD NATIONAL BANK.  

"$111. RED CLOUD, NEB., June 26, 1891.  
"Pay to the order of M. L. Roeder & Brother one hun

dred and eleven dollars. CHAs. CLARY, 
"Cashier.  

"To the Chase National Bank, New York City."

VOL. 51] JANUARY TERM, 1897. 7



National Life Ins. Co. v. Goble.  

This draft was received by the agents June 27, and on 
that day deposited in the Omaha National Bank and 
sent for collection to the Chemical National Bank of New 
York. On presentation to the Chase National Bank pay
ment was refused, the Red Cloud bank having failed on 
the 28th of June. On receipt of the draft by the agents 
at Omaha they forwarded to defendant in error the proper 
renewal receipt, by which the payment of the premium 
was in terms acknowledged. The foregoing is a state
ment of the main and important facts of the transactions, 
the source of the present controversy, as detailed in the 
evidence introduced during the trial, and they were prac
tically undisputed. One assignment of error was to the 
effect that the verdict was contrary to law and the evi
dence. The inquiry which arises is, were the facts of 
such a nature as to warrant the verdict and judgment 
rendered? 

The payment of the premium is not claimed except by 
the draft forwarded to the agents of the company. In 
regard to this claim it is the established rule that a draft 

or check is not a payment of a debt in the absence of an 
express agreement that it is taken or received in pay
ment. It is but a means by which payment may be ob
tained. It is conditional upon its being honored when 
presented, and if dishonored when presented it effects no 
payment of the debt for which it was drawn, unless there 
was an express agreement that it was to be accepted or 
received in payment. (2 Greenleaf, Evidence, sec. 520; 
2 Daniel, Negotiable Instruments, sec. 1262; 2 Morse, 
Banks & Banking, sec. 543; 18 Am. & Eng. Ency. Law, 
167; Born v. First Nat. Bank of Indianapolis, 7 L. R. A.  
[Ind.], 442; Mullins v. Brown, 32 Kan., 312; National Bank 
of Conunerce v. Chicago, B. & N. R. Co., 9 L. R. A. [Minn.], 
263; Hfolmes v. Briggs, 131 -Pa. St., 233; League v. Waring, 
85 Pa. St., 244.) The fact that the agent of the company 
acknowledged the receipt of the draft and forwarded to 
the defendant in error his renewal receipt was not con
clusive. The draft, when presented, was dishonored;
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hence there was no payment and the receipt was of no 
force. (18 Am. & Eng. Ency. Law, 170, note in second 
column; Wearer v. Nixon, 69 Ga., 700; Flcig v. Sleet, 43 0.  
St., 53; TVeddigen v. Boston Elastic Fabric Co., 100 Mass., 
422.) 

We will next give our attention to the notice sent by 
the agents to defendant in error, by which they informed 
him of the approaching maturity of the insurance pre
mium and requested that a remittance be made, such re
quest being in terms as follows: "Please remit by bank 
draft, registered letter, express or post-office money or
der." It has been argued that this amounted to a direc
tion relative to the manner of the remittance, a compli
ance with which on the part of defendant in error as to 
the manner or medium of remittance therein indicated 
constituted the remittance a payment of the premium, re
gardless of the ultimate outcome, or whether the agents 
or company, as a result of such action of defendant in 
error, subsequently received the money or not. The state
ment quoted from the notice amounted to a request at 
most, and was not binding upon the defendant in error.  
It might have been wholly disregarded, but compliance 
with it in any one of the ways or means suggested for the 
transmission of the amount necessary to meet the pay
ment soon to be due was sufficient to entitle the defend
ant in error to claim such rights as thereby arose in his 
favor under the rules of business and law applicable 
thereto, but none other or further. He chose to remit by 
draft purchased at any bank of his own selection, to be 
drawn payable by any bank and at any place he chose to 
designate, and thereby placed the transaction and his 
rights thereunder within the rule that it was not a pay
ment of the premium until the draft was received, pre
sented, and honored. It is not claimed that there was 
any unreasonable delay in the presentment of the draft, 
and what, would have been the effect of such fact upon the 
rights of the parties, respectively, need not be examined 
or stated.

VOL. 51] . 9
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There are some other errors assigned, but the conclu

sion which we have reached on this one renders their dis

cussion unnecessary. It follows from what has been de

termined that the premium had not been paid, and the 

verdict of the jury was not supported by the evidence.  

The judgment must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

LININGER & METCALF COMPANY v. GEORGE E. WEBB 

ET AL.  

FILED MARCH 17, 1897. No. 7153.  

1. Guaranty: INSTRUCTIONS. The liability of a guarantor cannot be ex

tended beyond the exact terms of his contract, and an Instruction 

confining the deliberations of the jury thereto, in an action against 

a guarantor, is not erroneous.  

2. -- : PRINCIPAL AND AGENT: SALES. The contract of agency 

herein held to apply to the indorsement and guaranty of the agent 

only upon such notes as were received by him in sales of the 

goods, wares, and merchandise of his principal.  

3. Trial: VERDICT. Where the evidence shows liabilities in different 

amounts upon separate defendants, a verdict specifically assessing 

the amount due plaintiff from each defendant is not ground for 

reversal of a judgment rendered in accordance therewith.  

4. Contracts: CosT Or WRONGFUL ATTACHMENT. The contract herein 

held not to create a liability to plaintiff from defendant for ex

penses and fees expended in an action of replevin by plaintiff to 

recover its property wrongfully taken from defendant under a 

writ of attachment upon a claim against him individually.  

5. Instructions: REPETITIONS. It is not error to refuse to instruct the 

jury upon a point already covered by the instructions of the court.  

6. Guaranty: SUFFICIENCY OF EVIDENCE. The evidence examined, and 

held to sustain the verdict rendered.  

ERROR from the district court of Johnson county. Tried 

below before BABCOCK, J. Affirnd.
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S. P. Davidson, for plaintiff in error.  

T. Appelget, contra.  

HARRISON, J.  

The plaintiff commenced this action in the district 
court of Johnson county to recover certain sums alleged 
to be due it from the defendants under and by virtue of a 
written contract entered into by and between the plaintiff 
and George E. Webb, of defendants, whereby the last 
named party became the agent of the plaintiff for the 
sale of articles of merchandise in which it was dealing.  
The amounts were alleged to be due plaintiff by reason of 
the alleged failure of the agent to fulfill in certain' par
ticulars the conditions of the contract of agency. The 
liability of J. G. Cowden, of defendants, was predicated 
upon the following agreement, which appeared on the 
back of the contract of agency: 

"For value received, the undersigned do hereby guar
anty the faithful and full performance by the party of the 
second part to this contract of all the agreements and en
gagements therein entered into by the said party of the 
second part." 

The portions of the petition in which the causes of ac
tion specifically appear are as follows: 

"Plaintiff further avers that under and in pursuance 
of said contract said G. E. Webb began business as the 
agent of the plaintiff for the sale of plaintiff's goods, 
wares, and merchandise at Tecumseh, Nebraska, and that 
as such agent he received a large amount of goods, wares, 
and merchandise from said plaintiff, which were shipped 
to him at Tecumseh; that he sold goods from time to 
time under and in pursuance of said contract, but plaint
iff avers that many of the notes which said George E.  
Webb, as such agent, took for said sales, instead of being 
given by good responsible parties, as provided by said 
contract, were signed by parties who were financially
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worthless, and that said notes remained wholly uncol

lectible.  
"Plaintiff further avers that among said notes that are 

wholly uncollectible, and which have not been collected, 
is one signed by Charles flollburg, dated November 30, 
1889, due March 1, 1890, bearing ten per cent interest, for 

$8; also a note signed by J. R. Peak, dated October 15, 

1889, due April 15, 1890, for $39, bearing interest from 

its date at ten per cent per annum; also a note signed 

by G. II. Greer, dated February 1, 1890, for $60, bearing 

interest at ten per cent per annum from its date; also 

one note signed by C. J. Ferguson, dated January 29, 

1890, due April 1, 1890, for $20.50, bearing interest from 

its date at ten per cent per annum. All said notes, 

though long since due, have not been paid, and the same 

are entirely uncollectible from the makers thereof, as 

said makers are each and all financially worthless, and 

there is now due plaintiff from said defendants, in and 

by virtue of said contract and the guaranty indorsed 

thereon, the sum of two hundred and twenty-two and 

nine-100 dollars, and interest thereon from November 19, 
1892, at ten per cent per annum.  

"As a second and further cause of action, this plaintiff 

further alleges that said defendants are indebted to said 

plaintiff, under the provisions of said contract and the 

guaranty thereon indorsed, in the sum of $7.20, paid by 

the plaintiff for the collection of the note taken by the 

said Webb in pursuance of said contract against one 

Myron Yates, indorsed by said Webb. Said collection 

was made on the,3d day of June, 1891.  
"As a third cause of action, plaintiff further avers that 

said defendants are indebted to plaintiff in the further 

sum of two hundred and one 55-100 dollars, being for at

torney's fees, costs, and expenses incurred by the plaint

iffs in prosecuting a replevin suit against the sheriff of 

Johnson county, Nebraska, which suit was made neces

sary by reason of the goods, wares, and merchandise be

longing to the plaintiff, in charge of said Webb as said

[VOL. 5112 NEBRASKA REPOR.TS.
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agent, having been attached at the suit of the creditors 
of said Webb. That said suit was occasioned and made 
necessary by the failure of said Webb to comply with his 
contract and his failure to keep the goods, wares, and 
merchandise belonging to the plaintiff separate from the 
goods, wares, and merchandise belonging to said Webb." 

The contract, which is made a part of the petition, is 
quite lengthy and we will ,not quote it here. This same 
contract was involved in litigation in the case of Shaugh
nessy v. Lininger, before this court on error from the 
district court of Johnson county, and in the opinion 
therein, reported in 34 Neb., 747, the contract was set 
out in full, to which we now refer the reader here for 
the precise terms of the contract. Answers and replies 
were filed, in which issues were joined, of which there 
was a trial. The jury to which the cause was submitted 
returned the following verdict: "We, the jury in this 
case, being duly impaneled and sworn, do find for the 
plaintiffs and assess their damages against defendant 
Cowden at the sum of $20.05-100 (twenty dollars and five 
cents), and against Webb for the sum of $171.80-100 (one 
hundred and seventy-one dollars and eighty cents)." 
From a judgment in accordance with the verdict the 
plaintiff has prosecuted error proceedings to this court.  

One assignment of error which is urged in the argu
ment was directed against the action of the trial court 
in its modification of an instruction asked by counsel for 
plaintiff. This instruction was as follows: "The court 
instructs the jury that if the notes mentioned in the first 
cause of action in the plaintiff's petition were indorsed 
and turned over to the plaintiff by Webb under the con
tract sued on, and that said notes are uncollected and 
uncollectible, then you will find in favor of the plaintiff 
and against the defendants upon this cause of action, 
and assess plaintiff's damages at the aggregate amount 
of said notes, with the interest thereon .as provided by 
the terms thereof." To which the court added, "that 
you will not include notes not given for the sale of plaint-
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iff's property as against the defendant Cowden." The 

defendant Webb was bound by the terms of his contract 

to indorse and deliver to the plaintiff all notes taken on 

sales of its goods. The contract of agency, afterprovid

ing that all notes taken on sales should be sent to the 

company, further stated as follows: "The party of the 

second part agrees to attend to the collection or securing 

of notes taken by him without extra charge, when re

quested, and agrees to guaranty the payment, and does 

hereby guaranty the payment, of any and all notes taken 

by him or them as agent aforesaid in the following form, 
viz.: 'For value received, the undersigned guaranty the 

payment.of the within note, and hereby waive notice of 

protest, demand, and. non-payment thereof.' And the 

party of the second part agrees that all notes or obliga

tions guarantied by him or them, if not paid in two 

months after maturity, he or they will take up the same 

and pay the cash to 'said party of the first part, and to 

reimburse the party of the first part for all charges they 

may have to pay in collecting notes taken by the party 

of the second part." This goes no further than to make 

it obligatory on the agent to perform the prescribed du

ties and agreements as to all notes received in sales made 

of plaintiff's goods. Some of the notes for the payment 

of which it was sought to charge the defendants in this 

suit were not taken on sales.made by the agent for plaint

iff, but were notes which he had received in other busi

ness transactions, and which he had turned over to 

plaintiff in partial adjustment of his account with it.  

With their payment the surety or guarantor could not be 

charged. His obligation could not be extended beyond 

the terms of the agreement by which it was created, and 

this did not include notes taken in the course of defend

ant's business as agent other than in sales made for the 

plaintiff company, and which might for any purpose have 

been transferred to it by the defendant principal in the 

contract in suit. The modification of the instruction did 

no more than to announce that the surety or guarantor
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was not to be charged for notes not contemplated by the 
terms of his agreement; hence was not erroneous, but 
entirely proper. Instructions numbered 2 and 5 given 
at the request ofdefendant's counsel, and the second one 
given by the court on its own motion, were upon the same 
subject as the instruction, and its modification, the assign
ment of error as to which we have just discussed, ande 
were to the same effect as that one, as modified hence 
what we have said as to that one is applicable here, and 
the disposition of the assignments of error in regard to6 
instructions 2 and 5 given at request of defendant's coun
sel, and the second given of the court's motion, will be 
governed by that made of the former one, and they must 
be overruled.  

It is complained that the verdict was improper in its 
form; that the action was a joint one against the defend
ants, and the verdict should not have been allowed which 
assessed the amount of recovery against one defendant 
different from that assessed against his co-defendant. In 
section 295 of the Code of ('ivil Procedure it is said: 
"When by the verdict either party is entitled to recover 
money of the adverse party, the jury, in their verdict, 
must assess the amount of recovery." From the verdict 
returned, if it meets the issues submitted, the judgment 
will be rendered. In relation to judgments it is stated 
in section 429 of our Code: "Judgment may be given for 
or against one or more of several plaintiffs. * * * In 
an action against several defendants the court may, in 
its discretion, render judgment against one or more of 
them, leaving the action to proceed against the others, 
whenever a several judgment may be proper." From the 
manner in which this action was commenced as to the 
parties to it, and in which it proceeded without objection 
in this particular, as well as from the issues as they were 
presented by the pleadings and evidence and submitted 
to the jury, the liability respectively fastened upon the 

defendants was not and could not he the same, and that 

a judgment might be rendered accurately adjusting the
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plaintiff's claim against the defendants, it was necessary 
that the verdict should respond, as it did, to the issues 
tried and submitted. It is possible that the agent of de
fendants might have successfully interposed an objection 
to any recovery on some of the items of the claim made 
in suit against him in this action on the contract, but he 

makes no complaint and we need make none for him; 
and surely the plaintiff has not been prejudiced by the 

allowance to it of such recovery. It is also clear that 

against the other defendant the plaintiff could have 
neither verdict nor judgment beyond the claim accorded 

him by the contract on which the suit was based and such 

relief was accorded. The verdict was proper in the ac

tion, both in its form and substance.  
It appears that the defendant Webb had other business 

than that transacted as agent for the plaintiff, and in its 

course became indebted to certain parties, who com

menced an action against him and procured an attach

ment to issue therein, which was levied on some chattels, 

a portion of which were the property of the plaintiff in 

the.possession of the defendant Webb as its agent. To 

recover this property the plaintiff instituted an action of 

replevin, in which it was successful in its purpose. The 

burden of the plaintiff's third cause of action in the pres

ent case is the amount of attorney's fees, costs, and other 

expenses alleged to have been necessarily expended in 

and about the replevin suit, which it sought to recover 

of the defendants herein. Objections to evidence offered 

in support of this portion of the claiim were sustained by 

the trial court, and instructions were given in the charge 

to the jury which precluded its consideration of the de

mand. To all of which counsel for plaintiff excepted 

and assigned the same for error. It must here be borne 

in mind that this is an action on the contract to recover 

by reason of some of its provisions or agreements, and we 

have not been able to discover any portion of the contract 

under which an action for this claim, or any portion or 

item of it, would accrue or lie; hence the court was not
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in error in its rulings in the particular instance to which 
we have just alluded.  

It is claimed that the trial court erred in not giving 
the sixth instruction asked for plaintiff. The jury was 
charged to the same effect in the instructions given, there
fore the refusal to give the one requested was not error.  

It is also urged that the amount of the verdict is too 
small, especially as against the defendant Cowden. It 
is clear from a consideration of the verdict, in connection 
with the evidence, that the jury have assessed against 
Cowden only such items, together with the interest 
tliereon, as were shown by the evidence to have their 
origin in transactions of his co-defendant as agent for the 
plaintiff under the contract. This being true, the amount 
allowed was as large as was warranted by the evidence, 
and in this action on the contract the recovery against 
the principal defendant was as- much as was shown to be 
due, if not more, if the jury had been confined in its as
sessment to what was shown to be due under the terms 
and conditions of the contract. The judgment of the 
district court is 

AFFIRMED.  

CHARLt Es KLAMP, APPELIANT, v. ELLEN KLAMP ET AL., 
APPELLEES.  

FILED MARCH 17, 1897. No. 7170.  

1. Resulting Trust: EVIDENCE. To establish a resulting trust theevi
dence must be full, clear, and sacTItory.  

2. : -. Held, That the evidence in this case was insufficient 
to raise a resulting trust in favor of the plaintiff in the property 
drawn into controversy.  

3. Homestead: CONVEYANCE. The question of the validity of the con
veyance of a homestead by the husband to the wife, she not joining 
in the conveyance, held not raised in the pleadings or the evidence; 
hence not presented for adjudication.  

6
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APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J. Affirmed.  

Lamb, Adams & Scott and Howard & Bridges, for appel
l ant.  

Sanycr, Snell & Frost, contra.  

EArRIsoN, J.  

It appears that the two main parties litigants in this 
cause,-Charles Klamp, who instituted the suit in the dis
trict court of Lancaster county, and Ellen Klamp, of de
fendants therein,-are husband and wife; that they were 
married in the city of Chicago on or about the 7th day of 
February, 1867. After residing in Chicago a few years 
they removed to the town of Barrington, Illinois, and 
thence, in the year 1875, to Lancaster county, this state, 
where a piece of land was purchased of the Burlington & 
lissouri Railroad Company, on which they settled and it 

became, or they made it, a home. On the 8th day of 
August, 1893, a piece of school land in Seward county was 
purchased of one of the bankers in Seward (the name does 
not appear in the evidence), who assigned the contract of 
purchase thereof to Ellen Klamp. On the part of the 
husband it was asserted in this action that, at the time of 
the marriage of the parties, he was owner of a house and 
lot in Chicago, and that the wife had no money or prop
erty. It was claimed for appellee that she, at the time 
last stated, had some money with which she then pur
chased a lot in Chicago and had erected thereon a house.  
She further stated that the appellant, who was a car
penter, labored on the house while it was in process of 
erection. The house was destroyed by fire in the great 
Chicago fire in 1871. The building was insured, but 
the company under whose policy it was insured was in

solvent or for some reason did not pay the insurance 

money. Mrs. Klamp both pleaded and introduced evi-
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dence to prove that she had some money, specifically stat
ing whence it came, with which she caused another house 
to be constructed on the lot, and that the appellant con
tributed his labors in forwarding the building. When 
the parties left Chicago for Barrington, the Chicago prop
erty was exchanged for some property in Barrington, 
which was subsequently sold for $3,000, a portion of 
which was in cash, and the balance evidenced by promis
sory notes of the purchaser. The titles of the Chicago 
and Barrington properties were claimed, during the trial, 
to have been in the name of appellee, Ellen Klamp.  
From the proceeds of the notes given for a part of the 
price of the Barrington property as they were paid the 

payments of the purchase price of the Lancaster county 
farm were made. At the time of its purchase the con
tract, which was one providing for payment by install
ments, was issued by the railroad company to Charles 
Klamp as purchaser. He afterwards assigned the con
tract to the appellee, to whom, on June 2, 1879, a deed 

was executed by the railroad company and delivered 
August 7, 1879. The Seward county land was bought 
with money derived from the sale of live stock and 

produce from the Lancaster county farm, together with 

small contributions of earnings of some of the children of 

the parties, also money earned by Mrs. Klamp in working 

for neighbors and some paid to her for services as a mid

wife. The appellant, during a portion of the time since 

the family commenced its life on the Lancaster county 

farm, has spent his time there and assisted in erecting 

buildings thereon, and in the general labors of the farm; 
during other portions of the time he was engaged to work 

as a carpenter, where such work was to be done, and he 

obtained employment. What he did with any wages he 

may have received does not appear. It was not shown, 
however, that any specific amount of them was expended 

in improvements on the farm or in the support of the wife 

and children. Mrs. Klamp lived on, and apparently man

aged the farm, sold, or caused to be sold, the live stock
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and produce of the farm, and received the moneys derived 
from such sales. To this last there were a few exceptions.  
The appellant is shown to have sold some stock and a 
large quantity of grain from the farm, and appropriated 
the proceeds thereof and a team of horses and whgon to 
his own particular uses and purposes. With these he 
went down to Kansas, where lie stayed several months, 
and then returned to Nebraska and the farm, with neither 
money, team nor wagon, bringing back with him one old 
pony and buggy and a revolver, but the inference may be 
drawn from the evidence (though possibly it is not mate
rial) that he had, while gone, spent the money and prob
ably the proceeds of the property in catering to the satis
faction of his tastes and inclinations in certain directions.  
The appellee finally sold all the live stock and imple
ments on the farm, also the household goods, and leased 
the farm to a son-in-law, and thus destroyed the home as 
it existed, though the appellant, if we give credence to the 
evidence adduced at the trial, had not shown a very great 
partiality for the home for some time prior to its dises
tablishment by the appellee. The appellant asserted 
that he had furnished the original consideration, from, 
which, with additions thereto, made by the united efforts 
and labors of his wife and self, combined with the in
crease in value of accumulated property, had grown, or 
been derived, all the belongings, either real or personal, 
of which the parties were owners and which, at the time 
of the commencement of this action, were, to the extent 
an examination of the title thereto would disclose the 
fact, owned by the appellee; that the titles had been 
placed in her name for the reason that she was conten
tious and quarrelsome and had demanded of and impor
tuned him that the titles be so placed, to which demands 
he had finally acceded. Appellant sought in this action 
to have it decreed that the lands and other property were 
held by appellee in trust for him; that she convey the 
lands to him, account for and turn over all moneys re

ceived from sales of stock or produce, rents of lands, etc.,
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and be enjoined from in any manner, at any time, inter
fering with his use, occupation.or management of the 
lands. Issues were joined, of which a trial resulted in a 
decree favorable to the defendant, from which this ap
peal has been perfected.  

It was not and is not claimed that there was the crea
tion of an express trust,-indeed, on oral argument in this 
court, it wa.s agreed that there was none,-but it was in
sisted that, from the acts and relations of the parties in 
respect to the properties involved, there was necessarily 
evolved an implied or resulting trust in favor of appel
lant, and with which appellee was charged. In this con
nection we are cited by counsel for appellant to the de
cision of this court in the case of Brotnell v. Stoddard, 42 
Neb., 177, in which appears a statement on the subject 
of resulting trusts, which we deem quite pertinent in the 
present cause, as follows: "The doctrine of resulting 
trusts is founded upon the presumed intention of the 
parties. 'A trust is never presumed or implied as in
tended by the parties unless, taking all the circumstances 
together, that is the fair and reasonable interpretation of 
their acts and transactions.' (2 Story, Equity Jurispru
dence, sec. 1195.) The doctrine of resulting trust from pay

ment of the consideration money 'has its origin in the 

natural presumption, in the absence of all rebutting cir
cumstances, that he who supplies the money means the 

purchase to be for his own benefit, rather than for that of 
another.' (2 Story, Equity Jurisprudence, sec. 1201.) 'As 
the resulting or implied trust is in such cases a mere mat
ter of presumption, it may be rebutted by other circum
stances established in evidence and even by parol proofs 
which satisfactorily contradict it. * * * Thus, for ex

ample, if a parent should purchase in the name of a son, 
the purchase would be deemed prima facie as intended as 

an advancement so as to rebut the presumption of a result

ing trust for the parent. But this presumption that it is 

an advancement may be rebutted by evidence manifest

ing a clear intention that the son shall take as trustee,'
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(2 Story, Equity Jurisprudence, sec. 1202. See 2 Perry, 
Trusts, sec. 126.) The. foregoing statements seem ele
mentary but, in cases where distinctions were not neces
sary, the general principle has been so often stated that 
where one pays the consideration, and a title is taken in 
another, a trust results in favor of the one paying the con
sideration, that we are apt to regard this as a statement 
of an absolute legal proposition, and not merely as a rule 

of evidence. In the more careful statiments of-the rule, 
its operation is restricted to transactions between stran

gers; and it necessarily fails wherever the relationship of 

the parties is such that a payment of money would be pre

sumed an advancement, rather than a loan. It is always 
said that, in order to establish a resulting trust, the evi
dence should be clear, satisfactory, and conclusive.  
(Hockne v. Breitkreitz, 5 Neb., 110.)" The evidence in the 

case at bar was not only not satisfactory and conclusive 

in establishing such a trust in favor of appellant, but was 

amply sufficient to w~rirant the conclusion of the trial 

court that all the property in controversy was the sepa

rate and individual property of appellee.  

It is urged that it is manifest from the pleadings and 

the evidence that the appellant conveyed the land and 

home to the appellee with the -intention that she should 

hold the title and the place be kept and retain its home 

character for the occupancy and enjoyment of the hus

band and wife and other members of the family; also 

that the appellee received the conveyance with full knowl

edge of appellant's intention and in full agreement thereto 

and with the like intention; that if there be any tech

nical rule by which the appellee must be allowed to hold 

the title, she should be charged with the payment to ap

pellant of the value of what he has contributed to its orig

inal acquisition and subsequent improvement, and cita

tions are made of opinions in which are expressed doc

trines which would apparently warrant, in a proper case, 

the granting of relief of such a nature as counsel has set 

forth in the argument, but in the case now under consid-
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eration the facts are not of a character to call for the ap
plication and enforcement of any such rules.  

It is also argued that inasmuch as the farm in Lan
caster county was the home or homestead of the parties 
at the time of the assignment of the contract of purchase 
by appellant to his wife, it was necessary for the wife to 
join in the execution of the assignment, and that as she 
did not do so the assignment is a nullity under the pro
vision of section 4, chapter 36, Compiled Statutes, in 
which it is stated: "The homestead of a married person 
cannot be conveyed or incumbered unless the instrument 
by which it is conveyed or incumbered is executed and 
acknowledged by both the husband and wife." Suffice 
it to say that no such question is presented by the record.  
There was no issue made by the pleadings on this point.  
It was specifically set forth in the petition that appellant 
procured the title of the Lancaster county land to be con
veyed to the appellee. The manner in which or the pro
ceedings or means by which he effected his purpose in this 
regard were not questioned or controverted; hence are 
not raised for consideration and adjudication at this time.  
It is further urged that the lease of the homestead was 
void by virtue of the same provision of the statute. This 
is effectually disposed of by the fact that the appellant 
joined in the lease of the farm, of which he now com
plains, apparently, as far as disclosed by the record, of 
his own free will and accord. The judgment of the dis
trict court must be 

AFFIRMED.  

FIRST NATIONAL BANK OF BROKEN Bow, APPELLEE, V.  

FRANCIS G. HAMER ET AL., APPELLANTS.  

FILED MARCH 17, 1897. No. 7114.  

Executions:. LEVY ON REALTY: DUTY OF SHERIFF. An officer levying 
an execution upon real estate must cause an appraisement of the 
property to be made, and a copy of such appraisement to be de-
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posited in the office of the clerk of the district court from which 

the execution issued, before the sale is advertised. Burkcett v. Clark, 

46 Neb., 467, followed.  

APPEAL from the district court of Phelps county.  

Heard below before IDEALL, J. Rcevcrsed.  

F. G. Hiamcr, for appellants.  

NORVAL, J.  
This is an appeal from an order confirming the sale of 

real estate on execution. On the 13th day of November, 
1893, the execution was issued and delivered to the sher

if, who on the next (lay levied the same upon the lands 

of the judgment debtor. The property was appraised on 

December 9, 1893, and a copy of the appraisement was 

not deposited in the office of the clerk of the district court 

until the 20th day of the same month, which was the day 

preceding the date of the sale. The first publication of 

the notice of sale was made on November 15. The sale 

having been made before there had been any appraise

meut of the property, and prior to the depositing a copy 

of the appraisement in the office of the clerk of the dis

trict court, under the decision in Burkett v. Clark, 46 Neb., 

467, the order of confirmation must be set aside.  

ORDER REVERSED.  

JULIA M. PROUT ET AL. V. WILLIAM BuRKE ET AL.  

FILED MARCH 17, 1897. No. 7098.  

1. Mortgages: PURCHASE MONEY: HOMESTEAD. A mortgage given by 

the wife, at the time of the -purchase of real estate, to secure 

the unpaid purchase money is valid security, though not signed 

by the husband, notwithstanding the property was purchased for, 

and occupied as, a family homestead.  

2. -: EXECUTION. A mortgage upon real estate other than the 

homestead, executed and delivered, ip valid between the parties 

although not lawfully acknowledged or witnessed. (Holmes v. Hull, 

50 Neb., 656.
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ERROR from the district court of Gage county. Tried 
below before Busmi, J. Affirmed.  

J. E. Cobbey, for plaintiffs in error.  

J. H. Broady, contra.  

NonvAL, J.  

This was an action by William Burke against Julia M.  
Prout and others to foreclose a real estate mortgage, in 
which there was a decree in favor of the plaintiff, as well 
as for the defendant Anmrew S. Holladay on his cross
petition. The defendants, Julia M. Prout and Frank N.  
Prout, have brought the case to this court for review.  

It is made to appear in the record that the defendant 
Holladay was the owner of lots 7 and 8, in block 31, of 
Cropsey's Addition to the.city of Beatrice, but the title 
to the same was held in trust for him by one George H1.  
Collins. In June, 1889, Julia, M. Prout purchased said 
real estate of said Holladay, through one J. C. Fletcher, 
his agent, for the agreed price of $3,250, of which sum 
she was to pay $500 in cash, assume a mortgage on the 
premises for $600, and give her seven promissory notes 
for the balance of the purchase price, six for $300 each 
and one for $350, the notes to be secured by a lien upon 
the premises. She gave notes bearing date June 15, 1889, 
and to secure the same she executed and acknowledged 
a mortgage covering the property purchased before the 
said Fletcher, as a notary public, and which mortgage 
contained a recitation that it was given to secure the 
part payment of the purchase money, and it was filed for 
record August 7. Holladay caused Collins to execute a 
deed conveying the lots to Mrs. Prout, this deed bearing 
date of June 1, 1889, and the same was recorded on Au
gust 15 following. At the time the mortgage was exe
cuted and delivered, Mrs. Prout, her husband, and their 
daughter were in possession of the premises, and they 
have ever since occupied the same as their homestead.
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Plaintiff, as assignee of two of the notes, instituted this 

action to foreclose the mortgage, alleging in his petition, 
inI(r alia, that the notes and niortgages were for the un

paid purchase money on the premises. The defendant 

Holladay filed a cross-petition in the case praying a fore

closure as to the notes held by himself and secured by the 

same mortgage. It further appears that whilst the deed 

and mortgage bear different dates, they were both exe

cuted and delivered as parts of one and the same trans

action. It is insisted by the unsuccessful defendants 

that the mortgage is void because it was not executed 

and acknowledged by Frank N. Prout, the husband of 

the mortgagor. Sections 3 and 4 of chapter 36, Compiled 

Statutes, entitled "Homesteads," read as follows: 
"Sec. 3. The homestead is subject to execution or 

forced sale in satisfaction of judgments obtained: First 

-On debts secured by mechanics', laborers', or vendors' 

liens upon the premises. Second-On debts secured by 
mortgages upon the premises, executed and acknowl
edged by both husband and wife, or an unmarried claim

ant.  
"See. 4. The homestead of a married person cannot 

be conveyed or incumbered unless the instrument by 
which it is conveyed or incumbered is executed and ac

knowledged by both husband and wife." 
It is perfectly plain that under the foregoing provisions 

a mortgage on a homestead of a married person is invalid 
unless the instrument is executed and acknowledged by 
the husband and wife, and this court has by an unbroken 
line of decisions so construed the statute. (Bonorden v.  

Kriz, 13 Neb., 121; Aultman v. Jenkins, 19 Neb., 209; 

Swift v. Dewey, 20 Neb., 107; Larson v. Butts, 22 Neb., 370; 

MeCreery v. Schaffer, 26 Neb., 173; Betts v. Sims, 25 Neb., 

166; Whitlock v. Gosson, 35 Neb., 833; Clarke v. Koenig, 36 

Neb., 572.) It therefore follows that this mortgage is 
void and of no force and effect whatever, if the homestead 

right of the Prouts had attached to the property at the 

time the mortgage was executed and acknowledged, since
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it was signed alone by the wife and not by the husband.  
But no homestead right existed in the complaining de
fendants at the time the mortgage was given, inasmuch 
as the purchase of the premises and the execution of the 
mortgage thereon for the unpaid purchase money were 
parts of the same transaction, so that Mrs. Prout acquired 
the title to these lots subject to the lien of this mortgage 
thereon. Of necessity such lien must have priority over 
the homestead right, since such right could not exist until 
after the purchase was effected. In other words, that a 
homestead is not acquired within the meaning of the 
statute until the claimant has obtained title of some kind 
to the land, or, at least, has so complied with the contract 
of purchase as to be in a position to demand title. It has 
been held that a mortgage given to secure the unpaid pur
chase money of land executed simultaneously with the 
deed takes precedence of a judgment against the mort
gagor. (Curtis v. Root, 20 Ill., 57; Thompson, Homestead 
& Exemption Laws, see. 333.) Upon the same principle 
a mortgage given by a wife for the purchase money, deliv
ered at the time of the purchase, is not invalid because not 
executed and acknowledged by the husband. The follow
ing authorities so hold: Thompson, Homestead & Ex
emption Laws, secs. 333, 343, 262; Waples, Homesteads & 
Exemptions, 352; Christy v. Dyer, 14 Ia., 438; Burnap v.  
Cook, 16 Ia., 149; Pratt v. Topeka Bank, 12 Kan., 570; Kin
ble v. Estworthy, 6 Bradw. [Ill. App.], 517; Andrews v. Al
corn, 13 Kan., 351; G(rcene v. Barnard, 18 Kan., 518; Am
phlett v. Hibbard, 29 Mich., 298; Roy v. Clarke, 75 Tex., 28; 
1 Jones, Mortgages, sec. 468.) The notes, mortgage, and 
deed were executed on different dates; but this is im
material. They were not effective until delivery. The 
evidence adduced does not clearly disclose the dates of 
delivery. Should we accept the dates of recording the 
mortgage and deed as the true times of delivery, then the 
mortgage has priority in point of time. However, it is 
shown that the papers were intended by the parties to be, 
and were in fact, parts of the same transaction, the mort-
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gage must, in legal effect, be regarded as having been 

executed and delivered simultaneously with the deed of 

purchase, and therefore it was not necessary that Mr.  

Prout should have joined in the execution of the mortgage 

to subject the premises to its payment.  

It is also urged that the mortgage is invalid because its 

execution was witnessed by, and was acknowledged be

fore, J. C. Fletcher, the agent of the mortgagee. If the 

homestead right had not attached when the mortgage 

was executed, as we have already determined, it was 

wholly immaterial whether it was witnessed or acknowl

edged or not. (Holetns v. Hull, 50 Neb., 656.) The de

cree is 
AFFIRMED.  

STATE OF NEBRASKA, EX REL. UNION PACIFIC RAILWAY 

COMPANY, V. COLFAX COUNTY.  

FILED MARCH 17, 1897. No. 7136.  

Drainage: ROUTE: COUNTY BOARD. In a proceeding to establish a 

drainage ditch under article 1, chapter 89, of the Compiled Stat

utes, one of the jurisdictional facts which the county board is 

required to find and enter upon its journal is whether the line 

described in the petition for the proposed ditch is the best route 

for the improvement.  

ERROR from the district court of Colfax county. Tried 

below before SULLIVAN, J. Affirmed.  

J. M. Thurston, W. R. Kelly, and E. P. Smith, for plaint

iff in error.  

George H. Thomas and E. T. Hodsdon, contra.  

NORVAL, J.  

The Union Pacific Railway Company and others pre

sented a petition to the board of county commissioner-
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of Colfax county on April 25, 1892, under article 1, chap
ter 89, Compiled Statutes, praying the location and con
struction of a drainage ditch over and across the lands 
of the petitioners. The commissioners entered the fol
lowing orders on their record relating to said petition: 

"SCHUYLER, NEB., April 26, 1.892.  
"The board of county commissioners met pursuant to 

adjournment. All members present, and clerk.  
"The clerk having delivered a copy of said petition as 

provided by statute in the matter of location, construc
tion, etc., of ditches to the board of commissioners, they 
thereupon took to their assistance E. E. Greenman, 
county surveyor, and at once proceeded to view the line 
of the proposed improvement, and after having been out 
all day viewing said proposed improvement and having 
returned late, the board adjourned to meet next morning 
at 9 o'clock A. M." 

"SCHUYLER, NEB., April 27, 1S92.  
"The board of commissioners met pursuant to adjourn

ment. All the members present, and clerk.  
"In the matter of the location, construction, etc., of the 

ditches, the board made the following report: 
" 'Whereas the location, construction, and maintenance 

of the ditch, drain, and excavations therein referred to 
are necessary to drain the land described in a copy of the 
petition attached to this report and heretofore recorded, 
do find, determine, and report that said. improvement is 
necessary and will be conducive to the public good, 
health, convenience, and welfare, and beneficial to cer
tain lands and property; and we do hereby order the 
county clerk to enter this our report upon the journal.  

"'Dated this 27th day of April, 1892.  
"'WILLIAM MOROE, 
"'G. FOLKEN, 
"'JAMES LOOGLEY, 

" 'The Board of County Conmissioners of Colfax Co.'" 

Subsequently, at an adjourned meeting held on May 9, 
1892, the board made and caused to be entered on its jour-
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nal an order directing the county surveyor to go upon the 
line described in the petition, and survey, level, and stake 
the same, and make a report, profile, and plat thereof, 
and do and perform the other matters and things re
quired by sections 7, 8, and 9 of said article and chapter.  
The surveyor complied with said order and filed his re
port with the county clerk on June 27, 1892. A date was 
fixed for a hearing on said report, and notice thereof was 
given in accordance with section 10 of said chapter.  
Claims for damages on account of said ditch were duly 
filed to the amount of $9,093, and at the time so fixed for 
the hearing the county commissioners convened in ses
sion, and then determined that the requisite notice had 
been given of the hearing and the report, and after listen
ing to the argument of counsel for certain persons who 
had filed exceptions and objections against the proposed 
ditch, the board a(ljourned to meet the next morning, at 
which time it made and caused to be entered of record 
the following: 

"SCKUYLER, NEB., August 9, 1892.  
"The board of county commissioners met pursuant to 

adjournment. Present, full board and clerk.  
"In the matter of the petition of the Union Pacific Rail

way Company and others for the opening of drainage 
ditches, filed on the 25th day of April, 1892, and set down 
for hearing on the 26th day of July, 1892, and continued 
to this day, came on for hearing, and after hearing testi
mony and argument of counsel, and after being fully ad
vised in the premises, the board finds that the ditches 
described in the said petition are not necessary and would 
not be conducive to the public health, benefit, and wel
fare, and that no lots or lands would be benefited thereby.  
It is therefore ordered that the said petition and action 
be dismissed, and that no further proceedings be made or 
had in the premises, and that the costs of this proceeding 
be charged up and collected from the parties whose 
names appear on the bond herein filed." 

Thereafter the Union Pacific Railway Company, by
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proceedings instituted in the district court of Colfax 
county in the nature of certiorari, obtained a reversal and 
vacation of the said order of the county board last afore
said, and said commissioners having refused to construct 
said ditch, relator instituted mandamus proceedings to 
compel them so to do. The district court denied the writ 
and dismissed the application, for the reason that the de
cision of the county board of April 27, 1892, is void and 
invalid, in that it does not find that the line of the pro
posed improvement was the best route.  

It is argued that the omission of the county commis
sioners to find that the line of the proposed ditch de
scribed in the petition is the best route does not render 
the proceedings void. The determination of this question 
requires an examination of certain of the provisions of 
article 1, chapter 89, Compiled Statutes, entitled "Swamp 
Lands." The fourth section provides for the presentation 
of a petition to the county board, signed by one or more 
owners of lots of land which will be benefited by the im
provement, setting forth the necessity of the proposed im
provement, and describing the route and termini thereof 
with reasonable certainty; also, that a requisite bond 
shall accompany such petition. Section 5 declares: "The 
county clerk shall deliver a copy of said petition to the 
board of county commissioners at their next meeting, 
who shall thereupon take to their assistance a competent 
surveyor or engineer, if in their opinion his services are 
necessary, and at once proceed to view the line of the pro.  
posed improvement and determine by actual view of the 
premises along and in the vicinity thereof whether the 
improvement is necessary or will be conducive to the 
public health, convenience, or welfare, and whether the 
line described is the best route; and they shall report 
their finding in writing and order the clerk to enter the 
same on their journal." It is obvious from a reading of 
this section that the legislature, in plain and unmistak
able language, has made it the duty of the county com
missioners, when a petition prescribed by section 4 is
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presented, accompanied by the requisite bond, to deter
iine, upon an actual view of the premises, and report in 
writing, among other matiers, whether the line of the 
proposed ditch described in the petition is the best route 
to accomplish the object sought, and also to cause their 
report to be entered upon the record of their proceedings.  
That this is jurisdictional there is no room to doubt.  
Such a finding is just as indispensable to the validity 
or a proceeding under the drainage law as a deterinina
tion that the proposed improvement is necessary or will 
advance the public health and welfare. This view is 
emphasized by the fact that the board is not limited in 
making the location to the precise route described in the 
petition; but by section 6 of the act the comuissioners 
are authorized to change the same, not exceeding 10) 
rods from the proposed line mentioned in the petition.  
In County of Dukota v. Chency, 22 Neb., 437, it was said 
that the jurisdictional facts in a proceeding to establish 
a drain or ditch under said chapter 89 are: "First, a 
petition signed by one or more owners of land to be af
fected by the proposed ditch; second, the bond provided 
by statute; third, that the proposed improvement is nec
essary and will be conducive to the health, convenience, 
and welfare of the public; and fourth, the statutory no
tice." It was not decided in that case that it was un
necessary for the board to find that the line described in 
the petition is the best route for the ditch, nor could it 
have been properly determined therein, since the question 

was not involved. The sole point raised was whether 
the failure of the county board to find that the signers of 
the petition for the location and construction of the ditch 
were the owners of the land to be affected was jurisdic

tional or not. Nor was the question here under consid
eration passed upon in Darst v. Griffin, 31 Neb., 668, cited 

by relator. . The statute is mandatory that the coimis
sioners shall report "whether the line described is the 
best route," and it is illogical to say that such finding is 
not jurisdictional. Until the location of the line is deter-
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mined, the board can take no further steps in the matter.  
County boards possess limited jurisdiction, and the grant 
of power conferred upon them is to be strictly construed.  
(State v. County Commissioners of Lincoln County, 18 Neb., 
283.) They have no authority to construct a ditch under 
the drainage law, unless all the jurisdictional steps have 
been taken.  

It is argued in the brief of counsel for relator that the 
finality of the determination and finding of the commis
sioners was adjudicated in the proceeding brought in the 
district court to obtain a reversal of the order of the 
board of August 9 dismissing the petition for the location 
and construction of the ditch. The judgment vacating 
the order of said date was not a determination that the 
findings of April 27 were sufficient, but was res judicata, 
at most, as to the validity of the action of the county 
board dismissing the petition for the ditch, because no 
steps were ever taken to review the decision of the dis
trict court in the certiorari proceedings, and hence such 
judgment stands in full force. For the reasons stated 
the judgment of the trial court is 

AFFIRMED.  

JAMES J. MCINTOSH, TREASURER OF CHEYENNE COUNTY, 
NEBRASKA, V. FRANK B. JOHNSON.  

FILED MARCH 17, 1897. No. 7211.  

1. Statutes: CONSTRUCTION. Statutes remedial in their nature should 
receive a liberal, and not a restrictive, construction.  

2. - : - . An imperative rule of construction is that effect, If 
possible, must be given to every clause and part of the statute.  

3. -- : --. A legislative enactment will be given a prospective 
operation unless a contrary intent is clearly expressed.  

4. -- : - : COLLECTION OF PU3LIC MONEY. Held, That the act 
of the legislature of 1879, entitled "An act to provide for the col
lection of public funds and money" (Compiled Statutes, ch. 8, 
secs. 40, 41), operates prospectively as well as retroactively.  

7
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5. : . First Nat. Bank of South Bend v. Gandy, 11 
Neb., 433, disapproved.  

6. Payment: ACCORD AND SATISFACTION. A payment of a part only of 

a liquidated past-due debt, in full settlement, is not good as an 
accord and satisfaction.  

ERROR from the district court of Douglas county.  
Tried below before BLAIR, J. Reversed.  

L. F. Crofoot, Breckenridge & Breckenrid go, and W. P.  
Miles, for plaintiff in error.  

Wharton & Baird, contra.  

NORVAL, J.  

During 1888, and a part of 1889, the defendant, Frank 
B. Johnson, and one S. C. Morgan were partners engaged 
in a general banking business at Sidney, Cheyenne county, 
under the firm name and style of the State Bank of Sid

ney. In the latter part of June, 1889, Mr. Morgan died, 
leaving the defendant the sole surviving partner, and the 

bank being insolvent at the time, closed its doors, and did 

not afterwards resume business nor pay its depositors.  

From January 7, 1888, to June 26, 1889, both dates inclu

sive, Adam Ickes, the treasurer of Cheyenne county, in his 

official capacity deposited in said bank, on open account, 

large sums of money belonging to the county, and with

drew a portion thereof as required for use. On the day the 

bank suspended payment Mr. Ickes, as such county treas

urer, had upon deposit therein county funds to the amount 

of $17,357.40. Plaintiff is the successor in office to the said 

Adam Ickes, and as such instituted this suit to recover 

from the defendant, as surviving partner, the sum of $11,
857.40, alleged to be the balance due the county of Chey

enne on account of the moneys so deposited in said State 

Bank of Sidney. A trial of the issues raised by the plead

ings was had to the court, resulting in a finding and judg

ment against the plaintiff. Two defenses are relied upon 

by the defendant to defeat the action, to-wit: (1.) Neither 

the county of Cheyenne nor the plaintiff ever had any
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legal claim against the defendant or the State Bank of 
Sidney on account of the funds deposited by Treasurer 
Ickes. (2.) Accord and satisfaction. These propositions 
will receive attention in their order.  

The first contention is to a greater or less extent sus
tained by two decisions of this court, viz., State v. Keim, 
8 Neb., 63, and First Nat. Bank of South Bend, Ind., v.  
Gandy, 11 Neb., 431. The first case was an action by the 
state to recover certain public funds belonging to it which 
had been deposited with the defendants, who were en
gaged in the banking business at Falls City, under an 
agreement that it should be delivered upon demand. It 
was held there could be no recovery, since the deposit was 
unauthorized, and there had been no ratification of it by 
public law. The writer by no means concedes that an 
illegal or unauthorized deposit of state moneys in a bank 
constitutes no cause of action in favor of the state to re
cover such moneys; but accepting the decision in State v.  
Keim to be sound, is it decisive of the question before us? 
We do not think so. After it was rendered the legisla
ture, in 1879, passed the following act, which received the 
approval of the executive: 

"An act to provide for the collection of public funds and 
moneys.  

"Be it enacted by the Legislature of the State of Nebraska: 
"Section 1. That in all cases in which public moneys, 

or other funds belonging to this state, or to any county, 
school district, city, or municipality thereof, have been 
deposited or loaned to any person or persons, corpora
tion, bank, copartnership, or other firm or association of 

persons, it shall be lawful for the officer or officers making 
such deposit or loan, or his or their successors in office to 
maintain an action or actions for the recovery of such 
moneys deposited or loaned, and all contracts for the se

curity or payment of any such moneys or public funds 
made shall be held to be good and lawful contracts bind
ing on all parties thereto; Provided, Nothing herein con

tained shall be construed to in any manner affect the
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liability of any surety or signers of any official bond 

heretofore or hereafter given or made in this state.  
"Sec. 2. All actions heretofore brought by any public 

officer, either in his own name or officially, for the recov

ery of any public moneys heretofore loaned or deposited 

shall be sustained, and all remedies allowed in other 

cases, by attachment or otherwise, shall be admissible 

and allowed in such actions as in other cases." (Compiled 
Statutes, ch. 8, sees. 40, 41; Session Laws, 1879, p. 156, 
sees. 1, 2.) 

It was the decision in State v. Kein, supra, doubtless, 
which prompted the legislature to enact this law, for the 

purpose of authorizing the collection by suit of public 
moneys illegally loaned or deposited by their custodian,
a remedy which this court had ruled did not theretofore 
exist in this state. If the act above quoted is to be given 
prospective operation, and not a retroactive effect merely, 
then it is very evident that the present action is main
tainable. It is argued by the defendant that the purpose 
of the act of 1879 was to legalize prior contracts made by 
treasurers for the depositing or loaning of public funds 
and to empower the treasurer making such loan or de

posit, or his successor in office, to collect the same by suit, 
and that this law has no prospective application. The 

case of the First Nat. Bank of South Bend, Id., v. Gandy, 
11 Neb., 433, is authority for such interpretation. The 

question there involved was whether county moneys de

posited in a bank by county treasurers prior to the enact
ment of the present depository law are subject to garnish
ment process in a suit to recover a debt of the officer de

positing the same. It was held that they were, since it 

did not lie in the mouth of Mr. Gandy, or any of his 

privies, of which the depository bank was one in respect 

to the funds, to assert that they were not the individual 
moneys of Mr. Gandy, which alone he had a right to de

posit in bank, and the latter might lawfully receive from 
him on deposit. The only reference made in the opinion 

in that case to the law of 1879 above quoted is the follow-

[VOL. 51NEBRASKA REPORTrS.38



McIntosh v. Johnson.  

ing: "I do not deem it necessary to make any reference to 
the act of February 24, 1879, cited by counsel for defend
ants in error, further than to say that by its own terms 
said act only covers cases of loans of public funds made 
before the passage of said act, and so does not apply to 
the case at bar." We are persuaded that the author of 
that opinion either misread the statute, or had not in 
mind three well recognized rules which should have ob
tained in ascertaining the meaning, scope, and effect of 
the act. The statute is in some respects a remedial one, 
and therefore should receive a liberal construction. (Rog
ers v. Omaha Hotel Co., 4 Neb., 58; Swcaringen v. Roberts, 
12 Neb., 336; Harmon v. Omaha, 17 Neb., 551; Wright v.  
Chicago, B. & Q. R. Co., 19 Neb., 182; State v. Fremont, E.  
& M. V. R. Co., 22 Neb., 328.) Again, an imperative rule of 
construction is that effect, if possible, must be given to 
every clause and part of a legislative enactment. (Hagen
buck v. Reed, 3 Neb., 24; McCann v. McLennan, 2 Neb., 288; 
King v. State, 18 Neb., 380; State v. Babcock, 21 Neb., 599.) 
Another familiar canon governing the interpretation of 
statutes is that they will be given a prospective opera
tion unless a contrary intention is plainly expressed.  
(State v. City of Kearney, 49 Neb., 337, and cases cited.) 
There is nothing, either in the title or the body of the act, 
which indicates the least intention on the part of the leg
islature that the law should operate retroactively alone.  
On the contrary, it is manifest that it cannot be so con
strued if effect is given to each word and clause of the 
statute in question. That it was the purpose to legalize 
actions then pending for the recovery of public moneys 
brought by any officer either in his individual name or 
officially, and also to legalize prior contracts for the de
posit of such money cannot be successfully disputed; 
but that the law was intended to have a retroactive effect 
alone we deny. The interpretation contended for by de
fendant renders meaningly the words "or hereafter" used 
in the proviso clause of section 1, which declares that 
"nothing herein contained shall be construed to in any
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manxier affect the liability of any surety or signers of any 

official bond heretofore or hereafter given or made in this 

state." Construing the words "heretofore or hereafter 

given" in connection with the rest of the section in which 

they appear shows that the act was to have both a pros

pective and retroactive effect, and was intended to apply 

to, and cover, contracts or deposits made after the pas

sage of the act, as well as those made prior to its adoption.  

The act in unmistakable terms empowered the bringing 

of suits upon contracts which should thereafter be made 

for the deposit of public funds, and not merely actions 

upon contracts which had been made before the passage 

of the law. To construe the act so as to give it both a 

retroactive and prospective application, effect can be 

given to every word therein contained, while the lan

guage of the law, without a forced or arbitrary construc

tion, will not support a mere retroactive effect. The de

cision in First Nat. Bank of South Bend, Ind., v. Gandy, 

supra, is disapproved.  
The facts upon which the defense of accord and satis

faction is predicated are these: In December, 1889, after 

the death of Mr. Morgan, the defendant entered into an 

agreement with Mr. Ickes, the county treasurer of Chey

enne county, by the terms of which Mr. Ickes, as county 

treasurer, accepted certain real estate in the city of 

Omaha of the agreed value of $6,000, owned by Mr. John

son, and the promissory note of the latter for $3,000 in 

settlement of the amount due from the bank for the 

county funds which had been deposited therein. Mr.  

Ickes at the time executed and delivered to Mr. Johnson 

a receipt, of which the following was a copy: 

"OMAHA, NEB., Dec. 11, 1889.  

"Received of F. B. Johnson his note for three thousand 

dollars, bearing even date herewith, payable in one year, 

with interest at seven per cent per annum, which, when 

paid, will be in full of all claims against him in connec

tion of State Bank of Sidney. ADAM ICKES, 
"Co. Treas. Cheyenne County."
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That the above mentioned note was subsequently paid 
by the defendant is conceded. Whether the county com
missioners accepted the benefits of said settlement and 
ratified the same with full knowledge of the facts, in our 
view it is unnecessary to determine, since the compromise 
is not binding for want of a consideration. It was ad

mitted by the defendant upon the trial that he was a part

ner of Mr. Morgan in the State Bank of Sidney, and that at 
the time of the death of the latter there was on deposit 

in said bank, to the credit of the county treasurer of Chey
enne county, the sum of $17,357.40. No payments hal 
been made upon this indebtedness at the date of the coin

promise. There was therefore at that time a liquidated 
amount due from the defendant as sole surviving partner 
of over $17,000, and this admitted liability was settled 

by the acceptance of property and note of the defendant 

of the actual and agreed value of over $6,000 less than the 

amount of the indebtedness. The acceptance of part of 

a liquidated demand past due, in full settlement, is not a 

bar to an action on such demand. In this case the 

amount of the indebtedness was admitted, and the de

fendant being the sole surviving partner, there was no 

room for dispute that he was liable for the payment.  

There was no consideration for the agreement to accept 

a lesser sum than the amount due; hence there is no com

plete accord and satisfaction. The proposition is too 

plain to require the citation of authorities in support of 

it. The judgment must be reversed and the cause re

manded for further proceedings.  

REVERSED AND REMANDED.  

JAMES H. ROGERS V. HEADS IRON FOUNDRY ET AL.  

FILED MARCH 17, 1897. No. 7077.  

Chattel Mortgages: REMsTATION: DELIVERY. A chattel mortgage de

livered by the mortgagor unconditionally to an unauthorized third 

person, by whom, under the directions of the mortgagor, it was
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filed for record and subsequently accepted by the mortgagee, takes 
effect, as between the mortgagor and mortgagee, from the time of 
the first delivery; but not so as to persons who have acquired 
title to, an interest in, or a lien upon, the property, before the 
actual acceptance by the mortgagee.  

ERROR from the district court of Dodge county. Tried 
below before MARSHALL, J. - Re8ersed.  

The opinion contains a statement of the case.  

Munger d' Courtright, for plaintiff in error: 

The only question for determination is as to the pri
ority of mortgage liens. The plaintiff claims the prior 
lien because of the fact that his lien attached before there 
was any valid delivery of the defendants' mortgages; 
and that, in this case, the subsequent acceptance by de
fendants of the mortgages previously delivered to a 
stranger for them did not relate back as against the inter
vening lien of the plaintiff. (Masterson v. Cheek, 23 Ill., 
72; Rivard v. Walkcr, 39 Ill., 415; Lessee of Mitchell v.  
Ryan, 3 0. St., 387; Jackson v. Bodle, 20 Johns. [N. Y.], 
187; Bullilt r. Taylor, 34 Miss., 741; Boardnwn r. Dean, 34 
Pa. St., 252; W1ilsey v. Dennis, 44 Barb. [N. Y.], 359; Younge 
v. hilbeau, 3 Wall. [U. S.], 641; Tuttle v. Turner, 28 Tex., 
759; Bell v. Farmers Bank of Kentucky, 11 Bush [Ky.], 34; 
Hulick v. Scovil, 4 Gilm. [Ill.], 159; Welch v. Sackett, 12 
Wis., 265; Bounnan v. Griffith, 35 Neb., 365; Townson v.  
Tickell, 3 B. & Ald. [Eng.], 31; Jackson v. Phipps, 12 Johns.  
[N. Y.], 422; Foster v. Beardsley Scythe Co., 47 Barb. [N.  
Y.], 513; Woodbury v. Fisher, 20 Ind., 387; Johnson v. Far
ley, 45 N. H., 505; Parnelce v. Simpson, 5 Wall. [U. S.], 86; 
Renfro v. Harrison, 10 Mo., 411; Hibberd v. Smith, 67 Cal., 
547; Pierce.v. Hall, 41 Barb. [N. Y.], 142; Kingsbury v.  
Burnside, 58 Ill., 310; Van Court v. Moore, 26 Mo., 100; 
Derry Bank v. Webster, 44 N. H., 264; Oxnard v. Blake, 45 
Me., 602; Day v. Griffith, 15 Ia., 104; Denton v. Perry, 5 
Vt., 382; McPherson v. Featherstone, 37 Wis., 632; Samson 
r. Thornton, 44 Mass., 275; Goodsell v. Stinson, 7 Blackf.
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[Ind.], 437; McCutchin v. Platt, 22 Wis., 561; Cravens v.  
Rossiter, 22 S. W. Rep. [Mo.], 736; Deere v. Nelson, 34 N.  
W. Rep. [Ia.], 809; CoLb v. Chase, 54 Ia., 253.) 

Frick & Dolezal, contra: 

The delivery of the mortgages to defendants was such 
as to give them a lien upon the property superior to that 
of plaintiff. (Lessee of Mitchell v. Ryan, 3 0. St., 377; Jones 
v. Swayze, 42 N. J. Law, 279; Merrills v. Swift, 18 Conn., 
257; First Nat. Bank, Emporia, v. Ridenour, 27 Pac. Rep.  
[Kan.], 150; Ensworth v. King, 50 Mo., 477; Ferguson v.  
Miles, 3 Gilm. [Ill.], 358; Thompson v. Candor, 60 Ill., 244; 
Bryan v. Wash, 2 Gilm. [Ill.], 565; Devlin, Deeds, secs.  
287-289 et seq; Jones, Real Estate Mortgages [2d ed.], sec.  
540.) 

NORVAL, J.  

This proceeding was- instituted in the court below to 
determine the priority of liens of certain chattel mort
gages executed in the firm name of Nesbit & Rogers. The 
controversy was submitted, and determined by the court 
adversely to the plaintiff, upon a written stipulation of 
facts. He prosecutes error.  

The facts, so far as they are necessary to an under
standing of the question involved, are briefly these: On 
and prior to the 6th day of February, 1894, Fred L. Nesbit 
and William E. Rogers were engaged in the mercantile 
business in the city of Fremont, under the name and style 
of Nesbit & Rogers; that on said date, said firm being 
insolvent and unable to pay its debts, it was mutually 
agreed between the partners to discontinue said business 
and to turn over the firm assets to its creditors, and each 
partner for the firm,. but without the knowledge of his 
copartner, undertook to secure such creditors as he 
thought best to prefer; that on said 6th day of February 
the said Fred L. Nesbit, in the name of the firm, executed 
chattel mortgages to the Heads Iron Foundry, Great
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Western Stove Company, and Estate of P. D. Beckwith, 
for the several amounts then actually due and payable to 
them, upon the merchandise owned by said Nesbit & 
Rogers, and delivered the said chattel mortgages to J. E.  
Frick for the use and benefit of the said mortgagees, re
spectively, and the said Nesbit intended to, and thereby 
did, part with all right, dominion, and control over, or 
with reference to, every one of said mortgages, and re
quested said Frick to file the same for record, who imme
diately deposited the same in the office of the county clerk 
.of Dodge county, at not later than 3:33 P. M. of said day, 
and paid the clerk the legal fees for filing and indexing 
the same; that said Frick at the time said mortgages 
were delivered to him for the use of said mortgagces did 
not have authority from said creditors to receive said 
mortgages, but assumed to act for them generally as an 
attorney for the purpose of protecting their claims 
against Nesbit & Rogers, and had no authority to repre
sent the mortgagees until the receipt from them of the 
telegrams hereafter mentioned; that at 5:04 P. M. of 
sid 6th day of February the said Frick caused to be 
sent to each of said several mortgagees, all of whom 
were non-residents of the state, a telegram apprising 
each of the failure of Nesbit & Rogers, and what had 
been done, and an answer thereto was received by said 
Frick early the next morning from each of said mort
gagees assenting to and ratifying his action in the prem
ises; that on the said 6th day of February the said Will
iam E. Rogers, in the name of, and acting for, said firm of 
Nesbit & Rogers, made and delivered to the plaintiff, 
James H. Rogers, a chattel mortgage to secure the pay
ment of a bona fide indebtedness due him from said firm, 
covering the same stock and merchandise included in the 
said mortgages heretofore mentioned; that plaintiff filed 

his said mortgage in the office of the county clerk of 
Dodge county at 4 o'clock P. M. of the said 6th day of 

February; that immediately thereafter plaintiff, by his 
attorney, W. J. Courtright, took possession of the mort-
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gaged chattels under and by virtue of his said mortgage, 
and closed the store of said firm; that plaintiff subse
quently ascertained for the first time the existence of the 
other mortgages upon the property; that at 5:30 P. M.  

of said day said J. E. Frick, for and on behalf of the said 
Heads Iron Foundry, Great Western Stove Company, and 
Estate of P. D. Beckwith, demanded of the said Court
right the possession of the goods mortgaged to them, 
which demand was at first refused, but subsequently, at 
about 7 o'clock P. M., was complied with, by said Court

right turning over the possession of the goods in contro
versy to said Frick, who has ever since and now holds 
the same under and by virtue of said mortgages; that 
said plaintiff and his attorney, W. J. Courtright, at the 
time the possession of the property was delivered to said 
Frick, each acted in full belief that said Frick was at the 
time of the filing of the mortgages to the Heads Iron 
Foundry, Great Western Stove Company, and Estate of 
P. D. Beckwith, respectively, the duly authorized attor
ney for each and all of them, and that the mortgages to 
said mortgagees had been actually delivered to and ac
cepted by their duly constituted representatives, and that 
the several mortgagees, prior to the giving of the several 
mortgages mentioned, at various times demanded pay
ment of their claims from Nesbit & Rogers, and were 
anxious and desirous of obtaining the money owing to 
them by said firm.  

The question arising upon the foregoing facts is 
whether the defendants or the plaintiff acquired the first 
or superior lien upon the mortgaged chattels. It is dis
closed that the defendants' mortgages were given and 
placed upon record before the making, delivering, and 
filing for record of plaintiff's mortgage, from which the 
defendants claim the paramount lien; while upon the 
other hand the plaintiff confidently asserts that he has 
the superior lien upon the property, because it attached 
before there had been a legal delivery and acceptance of
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the defendants' mortgages. None of the mortgages were 
delivered to the defendants, or either of them, in person 
at or prior to the time of the depositing of the same with 
the registering officer, or to any one authorized by the 
mortgagees to represent them. The defendants were not 
aware that the mortgagors contemplated or were giving 
mortgages to their creditors. There can be no doubt that 
the delivery and acceptance of a mortgage are essential 
to its validity. Such an instrument, like a deed, becomes 
effective only from its delivery. The proposition is too 
plain to require the citation of authorities to sustain it.  
Delivery may be made to the mortgagee himself, or to 
some one authorized to receive it for him, or to a stranger 
for the use and benefit of the mortgagee, without the lat
ter's authority, under certain circumstances, as where 
the mortgagee is under some legal disability, as in the 
case of a minor or an insane person. Thus, in Brown v.  
Testerfield, 47 Neb., 399, a conveyance to a minor was up
held where the grantor delivered the deed to a stranger 
unconditionally for the grantee, and no control over the 
instrument was reserved in the grantor. Doubtless, the 
delivery of a mortgage to a stranger will suffice, if the 
mortgagee subsequently assents to or ratifies the act. In 
the case at bar there is no pretense that the defendants' 
mortgages were delivered to any one of the mortgagees, 
or to one authorized to act for them in accepting a deliv
ery of the instruments, but they rely upon the delivery of 
the mortgages to Mr. Frick, his depositing of them in the 
recorder's office, and the subsequent acceptance of the 
instruments by the mortgagees. Defendants' attorneys 
insist, argueulo, that the presumption of law arising from 
these facts is that the mortgagees accepted the mort
gages. This court has held that where a deed beneficial 
to the grantee is voluntarily executed and placed upon 
record by the grantor, the acceptance of the grantee will 
be presumed. (Boumean v. Griffith, 35 Neb., 361; Issitt v.  
Dewey, 47 Neb., 196.) And upon principle the delivery of 
a mortgage by the mortgagor, or by his direction, as in
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the case at bar, for record, is sufficient, in the.absence of 
proof to the contrary, to justify a finding of its delivery 
by the mortgagor and acceptance by the mortgagee. But 
the presumption of delivery and acceptance is not a con
clusive one, but is prima facie alone. It may be shown, 
if such be the fact, that the mortgagee never accepted the 
instrument, but rejected the same when apprised of its 
existence. (Jackson v. Phipps, 12 Johns. [N. Y.], 418; 
Vilsey v. Dennis, 44 Barb. [N. Y.], 354; Foster v. Beardsley 

Scythc Co., 47 Barb. [N. Y.], 505; Young v. Guilboun, 70 U.  
S., 636; Tuttle v. Turner, 28 Tex., 760.) Possibly upon the 
delivery of a mortgage to a stranger for the use and benefit 
of the mortgagee, but without authority from him to re
ceive it, acceptance of the mortgage may be presumed, 
where the mortgagor has parted entirely with all the 
control over the instrument. There are authorities which 
so hold, but even in such case the presumption of accept
ance as of the date of the delivery to the third person 
may be rebutted. In the case in hand, the acceptance of 
the mortgages by the defendants, or rather their ratifica
tion of the action of Mr. Frick in receiving the instru
ments for and in their behalf, was not until after the 
plaintiff's mortgage was executed, delivered, filed for 
record, and he had taken possession of the property there
under. The defendants insist that the acceptance of the 
mortgages by them related back to the time of the de
livery to Mr. Frick. Such, unquestionably, is the rule as 
between the mortgagor and mortgagee, but it does not 
obtain where an innocent third party has, between the 
date of the delivery and the acceptance, acquired rights 
to the mortgaged chattels. The doctrine of relation can
not be invoked to the injury of the third persons. Their 
rights cannot be destroyed by a fiction of the law. The 
correct rule is laid down in Jones, Chattel Mortgage, sec.  
104, in the language following: "A mortgage executed 
by a debtor to his creditor without the knowledge of the 
latter, and without authority from him, and delivered to 
a stranger or to the mortgagor's attorney for his use, does
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not vest the title to the property in the mortgagee as of 
the time of such delivery, as between him and a creditor 
of the mortgagor who has acquired an interest in it by 
attachment or levy of execution between the time of such 
delivery and the mortgagee's acceptance of the mortgage 
after receiving notice of it." The same doctrine, in some
what different language, is stated in Herman, Chattel 
Mortgages, sec. 168, and Boone, Mortgages, sec. 238.  

The case of Bell v. Farners Bank of Kentucky, 11 Bush 
[Ky.], 34, was a controversy between attaching creditors 
and a mortgagee of real estate. The mortgage was ac
knowledged, delivered to an unauthorized third person, 
and placed on record without the knowledge of the mort

gagee. Before he was apprised of the execution and reg
istry of the mortgage, and prior to the time he accepted 
or could have accepted the mortgage, the attachments 
were levied upon the property and the attachment liens 
created. The court ruled that the attachments were su
perior liens to that of the mortgage, and in passing upon 
the question said: "A deed delivered to the registering 
officer or to an unauthorized third person, and subse

quently accepted by the grantee, will take effect as be

tween the grantor and the grantee from the time of the 

first delivery, and in such cases volunteers claiming under 

and through the grantor and ordinary creditors who have 

acquired no lien upon nor interest in the estates conveyed 

are entitled to no greater consideration than the grantor.  

Yet, until the grantee is informed of the execution of the 

deed and does some act equivalent to an acceptance of it, 
it is manifest that he may refuse to accept it, notwith

standing the fact that by a fiction of law the presumption 

of an actual acceptance had all the while existed for his 

benefit as against the grantor, his heirs, devisees, and 

ordinary creditors. But this fiction will not be allowed 

to prevail to the prejudice of persons who have acquired 

title to, an interest in, or a lien upon the property before 

the date of the actual acceptance. As in the case of an 

escrow, whenever it becomes necessary for the purposes
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of justice that the true time of the acceptance of a deed 
so delivered shall be ascertained, the legal fiction will be 
disregarded, and the intervening claimant or lien-holder 
allowed to show the actual facts of the transaction." 

In Goodsell v. Stinson, 7 Blackf. [Ind.], 437, a real estate 
mortgage executed by F. L. Goodsell to Peter Goodsell to 
secure a bona fide debt, in the absence and without the 
knowledge of the latter, was delivered by the mortgagor 
to the recorder of the proper county for record. Subse
quently, but before the mortgagee was informed what had 
been done and he assented to the mortgage, one Stinson 
obtained a judgment against the mortgagor. It was 
ruled that the judgment was entitled to the preference.  
The court in delivering the opinion observed: "The deliv
ery of a deed is an essential requisite to its validity, and 
it is from the delivery that the deed takes effect. A deed 
may be delivered to a third person, even a stranger, for 
the benefit of the grantee, and if he afterwards assent to 
the act, the deed will take effect from the date of its de
livery, unless the rights of the third persons should be 
affected by it. In that event the doctrine of relation 
would not apply, for it is a general rule that it shall not 
be permitted to apply so as to do wrong to strangers; as 
between the parties to the deed, it may be adopted for the 
advancement of justice." The same doctrine was held 
and applied in Woodbury v. Fisher, 20 Ind., 387; Johnson 
v. Farley, 45 N. H., 505; Derry Bank v. Velster, 44 N. H., 
264.  

In the syllabus to Hibberd v. Smith, 67 Cal.,547, it is said: 
"Where a deed presumptively beneficial to the grantee is 
delivered to a third person for his use, without his knowl
edge or prior authorization, the subsequent assent of the 

grantee to the delivery will not operate to defeat the lien 

of a judgment creditor of the grantor which attached to 

the premises sought to be conveyed after the date of the 

delivery, and before the assent of the grantee." 
In Day v. Griffith, 15 Ia., 104, it was decided that the de

livery of a deed by a grantor to the recorder for the use
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and benefit of the grantee, but without his knowledge or 

consent, and without any previous agreement between 

them, is not such a delivery as will defeat the rights of 

an attaching creditor acquired prior to the assent of the 

grantee to such delivery. To the same effect are Deere v.  

Nelson, 34 N. W. Rep. [Ia.], 809; Denton v. Perry, 5 Vt., 

382; McPherson v. Feathcrstone, 37 Wis., 632; Samson v.  

Thornton, 3 Met. [Mass.], 275; Cravens v. Rossiter, 22 S. W.  

Rep. [Mo.], 736.  
The case of Mcutchin v. Platt, 22 Wis., 561, was replevin 

to recover possession of property seized by the defendant, 
as sheriff, under an attachment against William II. and 

James F. Winser. The Winsers executed a bill of sale of 

the property to plaintiff without his knowledge and de

posited the same in the post-office, directed to him, before 

the levy of the attachment. Plaintiff did not receive the 

bill of sale until after such levy. It was held that the 

attachment had priority.  
It has been frequently decided by the courts that a chat

tel mortgage executed in the absence and without the 

knowledge of the mortgagee, and delivered to a third per

son for his use, or deposited by the mortgagor with the 

proper registering officer for record is inoperative as to 

another creditor of the mortgagor who acquired an inter

est in the property by attachment or otherwise, subse

quent to the giving of the mortgage, but prior to the time 

the mortgagee received notice of and ratified the instru
ment. Of the cases so holding are Wadsworth v. Barloto, 
68 Ia., 599; National State Bank of Burlington v. Morse, 73 

Ia., 174; Wallis v. Taylor, 67 Tex., 431; Oxmard v. Blake, 
45 Me., 602; McCourt v. Myers, 8 Wis., 91; Miller v. Bline

bury, 21 Wis., 676; Welch v. Sackett, 12 Wis., 270.  

Counsel for defendants have cited in their briefs several 

cases which are directly opposed to the doctrine last 

above stated, but we shall not attempt now a review of 

them. That has been already admirably done in some of 

the foregoing authorities. The ablest discussion of the 

subject which has come under the observation of the
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writer is by Dixon, C. J., in his opinion in Welch v. Sackett, 
supra, from which the following excerpts are taken: 

"All agree that it is necessary to the validity of every 
deed or. conveyance that there be a grantee, who is not 
only willing, but who does in fact accept it. It is a con
tract, a parting with property on the part of the grantor 
and an acceptance of it by the grantee. Like every other 
contract, there must be a meeting of the minds of the 
contracting parties, the one to sell and convey and the 
other to purchase and receive, before the agreement is 
consummated. If there be anything in legal principles, 
or in common sense, it is an unpardonable absurdity to 
say that a contract can be completed in the absence and 
utter ignorance of one of the contracting parties; that he 
can or does, under such circumstances, assent to or agree 
to become bound by it. The idea that a contract could 
be thus made, and that title to property could pass into 
a party without his knowledge or consent, and out of him 
without any motion 6r act of his signifying his willing
ness, but merely by his refusal to receive it all, had its 
origin at a period in the history of the common law when 
the legal mind, instead of being governed in its conclu
sions by a steady application of the clear and rational 
principles of the law to plain matter of fact, and by argu
ments to be drawn therefrom, was too frequently influ
enced by mysterious and fanciful.logic that depended for 
its support upon artfully devised fictions and falsehoods, 
which, for the most part, were as repugnant to reason as 
they were unnecessary to the proper administration of 
justice. The discovery that such things could be done is, 
I believe, attributable to the inventive skill of Justice 
Ventris, as exhibited in the case of Thomson v. Leach, 2 
Vent. [Eng.], 198, decided about the year 1690; at least 
several courts and judges. since that time, with many 
compliments, have agreed in giving him the credit of 
having proved something on this subject which none of 
them could understand. The substance of his proposi
tion is-that a deed of lands made to a party without his 

8
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knowledge or consent, and placed in the hands of a third 

person for his use, is a medium for the transmission of 

the title to the grantee, and takes effect so as to vest it in 

him the instant the deed is parted with by the grantor, 
and if the grantee, upon receiving knowledge of it, rejects 

it, such rejection has the effect of revesting the title in 

the 1rantor by a species of remitter. * * * 
"Assent or acceptance on the part of the grantee or 

other party to a deed, or other instrument, by means of 

which the title to property, whether real or personal, is 

to be transferred to him, or by which he is in any other 

manner to become bound, is a fact, the truth of which is 

to be established by competent evidence before such deed 

or other instrument can be adjudged to have a legal ex

istence. Like every other fact, it may be established by 

direct evidence, or its existence may be inferred or pre

sumed from other facts already in proof. But I deny 

that the existence of one fact is to be inferred or presumed 
from the existence of others, when the connection be

tween the former and the latter is such that according 
to the course of nature it plainly appears that the former 

cannot exist. In other words, I deny that the existence 
of any fact may be shown by proving others which con

clusively show its non-existence, or that the legitimate 

mode of establishing the truth of a matter is by indu

bitably proving its falsehood. Justice does not require, 
nor does the law tolerate such an absurdity. The learned 

justice says that where a deed is executed by the grantor 

and delivered to a stranger for the use of the grantee, 
without the previous advice, direction, or authority of 

the grantee, and without his knowledge, the law will 

presume that the grantee assents to it the moment it is 

delivered to the stranger. Assent is an act of the mind

that intelligent power in man by which he conceives, 
reasons, and judges, and of which it is a primary, invari

able, and most familiar law that it cannot act with refer

ence to external objects until, through the medium of 

the senses, it is impressed with or knows their existence.
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Hence, without such impression or knowledge there can 
be no assent, no actis contra actuin; and to presume it in 
opposition to the-facts is to presume that which is impos
sible; which the law, the rules and precepts of which are 
in conformity with the unchanging truths of nature, will 
never do. * * * 

"The mistake of the learned justice consisted in his 
carrying the presumption of law so far as to say that it 
presumes that a person has consented to that of which he 
knows nothing, which is an impossibility; instead of say
ing what was more truly said by the more logical and 
cautious courts and judges of his time, and by Lord Ellen
borough in Stirling v. 17(yhn, 11 East, 623, namely, that.  
if nothing appears to the contrary, the law presumes that 
lie will accept that which is for his beiiefit, when he is 
informed of it, which assent, in the absence of interven
ing rights or equities, will have relation back to the time 
of delivery for his use, and make his title good as from 
that date. * * * 

"All agree that neither the grantor nor the stranger 
who consents to receive and hold the deed can, by their 
acts, bind the grantee, and that the latter may, on receiv
ing notice of it, repudiate it altogether. If the title vests 
in the grantee at once it must, of course, vest according 
to the terms of the conveyance, and in the case of an 
absolute conveyance he would have an absolute title. If, 
after delivery to the stranger, and before notice to the 
grantee, a creditor of the latter should fasten upon the 
property by execution or attachment, no reason can be 
given why he could not hold it. If it is the property of 
the grantee it follows, as of course, that the creditor would 
have this right, and that he would at once acquire a lien 
to the extent of his demand. Suppose, after this is done, 
that the grantee, on receiving notice, refuses to accept the 
conveyance, what becomes of the property? Does the 
refusal unbind and set the property free from the seizure 
of the creditors, and remit the title at once back to the 
grantor? Or does the intendment of Justice Ventris
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step in, in behalf of the creditor as well, and say, because 
the grant is presumed beneficial to the grantee, and he 

might at some future period accept it, that therefore he 

shall be deemed to have accepted it before the seizure, 
and at a time when lie was utterly ignorant of it, and 

thus enable the creditor to withhold the property from 

the grantor, by which means it would happen that, al
though it was neither bought nor sold, the grantor would, 

without consideration, lose it, and the grantee enjoy the 

full benefit of it on the same terms? Knowing of no 

rational or satisfactory answers which can be given to 

these and various similar questiong which will readily 
suggest themselves to the reader, I leave them to be re

plied to by those who maintain that the title to property, 

real or personal, may, without words written or spoken 

or other act of transfer, be thus mysteriously passed and 

repassed between parties by contract. I deny that it may 

be. It seems to me very plain that it does not pass in fact 

until the grantee has actually consented to receive it; 

and, as of course, that it remains with the grantor, who 

is unable without such consent to vest it in the grantee.  

No other conclusion is consistent with the doctrine that 

a grant is a contract, and that the assent of the grantee 

is necessary to give validity." 
The reasoning of the learned chief justice is unanswer

able, and fully discloses the fallacy of the doctrine upon 

which the opposing authorities rest.  
Although this opinion has now been extended to an 

unusual length, the importance of the question involved 

will justify a reference to Parmelee v. Simpson, 72 U. S., 

81, a case which arose in Nebraska, and in some respects 

is like the one at bar. That was a suit brought in the 

district court of Douglas county by one Parmelee, for the 

foreclosure of a real estate mortgage executed by Me

geath and Bovey on April 17, 1858, and duly recorded 

the same day. The defendant Simpson claimed under a 

deed from Bovey acknowledged and recorded by him on 

the 15th day of the same month. Simpson was wholly
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ignorant of the existence of the deed until April 19, 
four days after its date, when Bovey pointed out the land 
to Simpson, stating that he had conveyed it to him in 
consideiation of certain money previously obtained, and 
at the same time delivered the deed to Simpson. The 
district court held the mortgage was entitled to priority, 
and entered a decree of foreclosure. An appeal was 
prosecuted to the supreme court of the territory, where 
the cause was docketed as No. 131, and on July 25, 1864, 
the decree of the district court was reversed, although 
no report of the case is to be found in our official law 
reports. On appeal to the supreme court of the United 
States, the decree of the supreme court of the territory 
was reversed and the cause remanded with-directions to 
enter an order affirming the decree of the district court.  
Mr. Justice Davis, in delivering the opinion of the court 
(72 U. S., 86), says: "And there is not a particle of evi
dence that any one was authorized to receive the deed for 
him. The placing the deed on record was Bovey's own 
act,. and was done without the assent of Simpson. Under 
this state of facts there was manifestly no delivery. The 
execution and registration of a deed and delivery of it 
to the register for that purpose does not vest the title 
in the grantee. If Simpson had agreed to accept the 
deed in liquidation of his debt, and constituted the reg
ister his agent to receive it, then the delivery of the deed 
to the register would have been in legal contemplation a 
delivery to him. But it is said that he could ratify the 
acts of Bovey and the register. This is true, but he did not 
do this until after the execution and registration of the 
mortgage; and this ratification cannot relate back so as to 
cut out the mortgage. Simpson acquired no title until 
after the rights of the mortgagee had accrued, and he 
holds it incumbered with the lien of the mortgage." In 
pursuance of the mandate issued in said cause, the su
preme court of this state, on February 5, 1868, affirmed 
the decree of the district court of Douglas county, thereby 
recognizing that the doctrine of relation will not be per-
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mitted to operate against the rights and interests of any 

innocent third party, and that the law will not presume 

the acceptance of an instrument, although beneficial in 

character, where the transaction rebuts such pikesump

tion.  
The stipulation of facts in this case shows that there 

had been no actual acceptance of the mortgages by the 

defendants when plaintiff's mortgage was delivered to 

and accepted by him; in fact, that they had no knowl

edge then of the existence of the mortgages and could not 

assent to the attempted securing of their claims. Had 

the execution of the mortgages, their delivery to Mr.  

Frick, and the depositing of them in the county clerk's 

office alone been established, the presumption of accept

ance of the mortgages by the defendants from the date 

of such delivery would be indulged. But such presump

tion must yield when the facts disclose the contrary to 

be true; i. c., the defendants had assented to the giving of 

the security. To hold that the defendants have the prior 

and superior liens upon the property would be to make 

contracts for the parties, which the law does not do. It 

merely enforces those legally entered into. It is true.  

defendants' mortgages were the first on record, but until 

acceptance by the mortgagees, the record was not effect

ual as notice against plaintiff. (Dole v. Bodman, 3 Met.  

[Mass.], 139.) 
It is finally insisted that the defendants' mortgages 

have priority from the fact that pl]aintiff surrendered pos

session of the property to Mr. Frick, on the evening of 

the same day they were executed, for the use and benefit 

of the defendants. If the lien of plaintiff's mortgage 

first attached, as we have already shown, it was not lost 

or relinquished by the turning over of the property to 

Mr. Frick, no more than would a first mortgagee lose 

his lien by merely delivering the property to a subsequent 

mortgagee. If Mr. Frick could not accept the mortgages 

for the defendants, because not authorized by them so to 

do, it is very evident he could not lawfully demand for
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and receive possession of the chattels on their behalf.  
The delivery of mortgaged property to a stranger by a 
mortgagee is not an abandonment of the lien of the mort
gage. We are satisfied, upon reason as well as authority, 
that plaintiff's mortgage is the prior lien. The judg
ment of the district court is accordingly reversed and the 
cause remanded with instructions to render a judgment
for plaintiff.  

REVERSED.  

CHARLES W. MOSHER ET AL. V. FARMERS & MERCHANTS 

NATIONAL BANK OF GALVA, ILLINOIS.  

FILED MARCH 17, 1897. No. 7179.  

1. Attachment: ACTioNs. An action may be prosecuted to judgment 
when therein a writ of attachment has been allowed under which 
property has been seized. (Cox v. Peoria Mfg. Co., 42 Neb., 660.) 

2. Evidence: EXECUTION OF NOTE. When there is no other disputed 
question the signatures of defendants are sufficiently proved to 
allow of the receipt in evidence of a. note alleged to have been 
signed by them when a witness, duly qualified to testify on that 
question, gives it as his opinion that the alleged signatures are 
genuine.  

3. - -: - -: DIRECTING VERDICT. After a note had been intro
duced in evidence under the circumstances above indicated it was 
not erroneous for the court to direct a verdict in favor of plaintiff 
for the amount evidenced by such note, there being no evidence 
contradictory of that indicated.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affirmed.  

Charles 0. Whedon and C. E. Magoon, for plaintiffs in 
error.

Ricketts & Wilson, contra.
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RYAN, C.  

On January 26, 1893, the Farmers & Merchants Na
tional Bank filed its petition in the district court of Lan
caster county against 0. W. Mosher and R. C. Outcalt.  
In this petition it was alleged that the defendants above 
named had, on January 17, 1893, executed to plaintiff 
their promissory note, whereby they agreed, six months 
after date, to pay to plaintiff the sum of $5,000, with ten 
per cent interest thereon from maturity; that no part of 
said note had been paid, and that on July 17, 1893, there 
would become due and be owing the sum of $5,000, with 
ten per cent interest thereon. Contemporaneously with 
the filing of said petition there was filed an affidavit such 
as is required by statute to justify the issuance of an at
tachment, which attachment accordingly was authorized 
by the judge of said district court. The prayer of the 
petition was for an order of attachment, and that the 
property of defendants might be held to answer for the 
judgment which finally might be recovered, and that, 
after the maturity of the note, plaintiff might have judg
ment in the sum of $5,000, with interest thereon as above 
indicated. To this petition a general demurrer was sus
tained. On September 19, 1893, there was filed a sup
plemental petition, by which it was alleged that the above 
described note had been made as hereinbefore stated, and 
that said note had fallen due on July 21, 1893; that no 
part of said note had been paid, and that there was due 
at the time of the filing of said supplemental petition the 
sum of $5,000, with interest thereon at ten per cent from 
July 17, 1893. There was a prayer for judgment for the 
amount of the principal and interest above alleged to be 
due. To this supplemental petition there was an answer in 
general denial. There was subsequently filed an amended 
petition nune pro tune as of date January 26, 1893, but 
this pleading requires no extended consideration. On 
the trial of the issues above indicated there was a verdict 
in accordance with a peremptory instruction to find for

56 NEBRASKA REPORTS. . [VOL. 51



JANUARY TERM, 1897.

Mosher v. Farmers & Merchants Nat. Bank.  

plaintiff in the full amount claimed. There was a judg
ment on this verdict, and by their petition in error the 
judgment defendants assail this judgment on various 
grounds, which shall now receive our attention.  

It is first insisted that a challenge should have been 
sustained to a juror for cause, and that there was error 
in admitting in evidence the affidavit and order of attach
ment. We confess our inability to see any good ground 
for submitting to the jury this affidavit and order, but 
the question in the case which overshadows and dwarfs 
all others is whether or not the peremptory instruction 
given was justifiable under the pleadings and proofs. If 
a verdict in view of these could not properly have been 
different from that directed, it would have been useless 
to consider mere matters of detail, which, in any event, 
must be controlled by the solution of the paramount ques
tion above indicated.  

It is urged that by the original petition it was not al
leged that the note was due, but, on the contrary, that it 
thereby appeared that in fact it had not yet matured. As 
this action was begun aided by an attachment, its com
mencement before the cause of action declared upon had 
matured was authorized by statute. (Cox v. Peoria MfU.  
Co., 42 Neb., 660.) The supplemental petition was filed 
after the note had matured, and distinctly averred that 
said note meantime had fallen due and that there was due 
and unpaid the amount of principal and interest which 
was evidenced by said note. Issues were duly joined on 
these averments and the condition of the pleadings enti
tled plaintiff to a judgment if the proofs were sufficient 
to sustain its averments of fact. The question of fact as 
to which it is claimed reasonable men might honestly dif
fer was whether Mosher and Outcalt had signed the note 
sued on. Only one witness testified as to these signa
tures, and his testimony was as follows: 

Q. Are you acquainted with the signatures of these 
two gentlemen? 

A. Yes, sir.

57VOL. 51]



Mosher v. Farmers & Merchants Nat. Bank.  

Q. State if you know now whose signatures those are.  
A. There is one signature which is not exactly as I 

have seen it written, and I would not like to swear to that 
signature. The last name is perfect and identical, but of 
the signing of one letter there I find an objection.  

Q. To which signature? 
A. That is the first on the note.  
Q. Do you know whose handwriting that is in? 
A. Yes, sir.  
Q. Well, you may sta te whose handwriting that is in.  
A. The handwriting is that of C. W. Mosher. The let

ter "W" is not made the way he usually made that letter 
in his signature.  

Q. Well, you stated in whose handwriting it is? 
A. Yes, sir; the handwriting is perfect, except in 

that "W".  
Q. That is not the way he usually made his "W"? 
A. No, sir.  
Q. Now look at the second signature and state if you 

know whose handwriting that is in. Is that -Mr. Outcalt's 
signature? 

A. I think it is.  
On his cross-examination the witness would not swear 

positively that the name C. Wl. Mosher was signed by 
that defendant. The handwriting of R. C. Outealt 
seemed perfect, he said, though he would not swear posi
tively that he wrote it. The witness was shown to be 
well acquainted with the handwriting of the defendants, 
and, as appears from the above examination, he gave it 
as his opinion that the signatures were genuine, though 
there was a variation from the general way of making 
one letter in the name of one of the parties. His unwill
ingness to swear positively to the signatures as estab
lished facts tended to show that he testified with caution, 
yet nevertheless his opinion was that Mosher and Outealt 
had signed the note in suit. There was no other evidence 
on the point and we think this testimony was sufficient to 
justify the court in assuming that these signatures had
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been sufficiently proved to entitle the note to be received 
in evidence. This being done, there could be no reason
able difference of opinion with respect to the liability; 
and hence the court properly instructed the jury as it did.  
The judgment of the district court is 

AFFIRMED.  

S. WYMAN, APPELLANT, V. JOHN CONNERY, APPELLEE.  

FILED MARCH 17, 1897. No. 7149.  

1. Conflicting Evidence: REVIEw. Where the evidence is such as to 
justify impartial minds in reaching different conclusions, the find
ing of fact thereon by the trial court will, on appeal, be assumed 
to be correct.  

2. - : - . The evidence in this case examined, and held to be 
within the rule above stated.  

APPEAL from the district court of Dixon county.  
Heard below before Nounis, J. Affirmed.  

W. G. Scars and W. E. Gantt, for appellant.  

J. J. McCarthy and J. V. Pearson, contra.  

RYAN, C.  

This action was brought in the district court of Dixon 
county for the foreclosure of a mortgage made by the 
defendant to secure payment of his three promissory 
notes for $400 each; both the mortgage and the said 
notes being of date April 20, 1892. The principal sum of 
$400 on one note and the interest, at seven per cent per 
annum, on all three notes fell due April 20, 1893. It was 
provided in the mortgage that a failure to make any of 
the payments above noted should render the entire sum 
secured by the mortgage subject to collection, at the elec
tion of the mortgagee. The plaintiff alleged that neither

VOL. 51] 59



NEBRASKA REPORTS.

Wyman v. Connery.  

the principal sum of $400 above referred to nor the inter
est had been paid; that by this failure the entire sum 
secured had fallen due at plaintiff's option; that plaintiff 
elected to avail himself of the provision above noted, and 
there was accordingly a prayer for foreclosure. The de
fendant denied that he had failed to pay the principal and 
interest which fell due on April 20, 1893, and upon his 
plea of payment of this principal sum of $400 and the in
terest on the entire sum secured by the mortgage, denied 
by plaintiff's reply, there was a trial, which resulted in a 
judgment for the defendant, from which judgment plaint
iff has appealed.  

The defendant, during the time covered by the transac
tions described herein, had resided near Newcastle, in 
this state. During the same period the plaintiff had 
resided in or near Belle Plaine, Iowa. The notes were 
given for a part of the purchase price of the land de
scribed in the mortgage as being situated in Nebraska.  
They were, by their own terms, payable at Belle Plaine, 
Iowa. There was no bank at Newcastle, and therefore, 
on April 15, 1893, the defendant went to the First Na
tional Bank at Ponca and arranged with its cashier to 
pay the note coming due to plaintiff in a few days, as well 
as the interest, which would be due at the same time as 
the maturity of the note. The defendant had a certificate 
of deposit, which had been issued to him by the First Na
tional Bank of Ponca, for the sum of $500. The bank took 
up this, its certificate of deposit, and, as its cashier testi
fied, made its draft payable to S. Wyman for the sum of 
$484, the principal and interest which would be due him on 
April 1, 1893, from Mr. Connery. The difference between 
the amount of the draft and the certificate of deposit Mr.  
Connery was paid in cash. There is no room for question 
that up to this time the First National Bank of Ponca 
was the agent of Mr. Connery, the defendant. About.  
April 11, 1893, plaintiff left with the Citizens National 
Bank of Belle Plaine, Iowa, for collection, the note which 
would fall due in a few days. He retained in his own
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possession the notes on which at the same time interest 
would mature. The Citizens National Bank of Belle 
Plaine, Iowa, at once notified Mr. Connery that it held 
his note for collection. About April 19, 1893, Mr. Wy
man received a letter from the First National Bank of 
Ponca, of date April 15, 1893, which, omitting formal 
parts, was in this language: "John Connery has depos
ited money to pay off $400 note you hold and interest on 
balance for one year. Send notes here to us and we will 
ir-dorse interest on back and remit your money free of 
cost to you." Mr. Wyman, as soon as he had received 
the letter, took it to the Citizens National Bank and 
showed it to- the cashier of that institution, who, to over
come his objections to complying with the request con
tained in the letter, assured him there would be no 
trouble and that it was perfectly safe to send the note 
as requested. Mr. Wyman indorsed in blank the note 
about to fall due. The Citizens National Bank of Belle 
Plaine then placed upon the note the following indorse
ment: "Pay First Natl. Bank, Ponca, Neb., cashier or 
order, for collection for account of Citizens National 
Bank, Belle Plaine, Iowa. Chas. A. Blossom, cashier." 
The note, thus indorsed, was forwarded at once to the 
First National Bank of Ponca. The bank last named 
seems, very soon after having received the above note, 
to have sent its draft for $484, of date April 15, 1893, to 
Mr. Wyman, by whom the matured interest was credited 
on each of the two notes in his possession. This was on 
April 24, at which time Mr. Wyman received in cash from 
the Citizens National Bank of Belle Plaine the amount of 
said draft. The draft was drawn on the Security Na
tional Bank of Sioux City, Iowa, to which bank it was, 
through other banks, forwarded by the Citizens National 
Bank of Belle Plaine. The First National Bank of Ponca 
closed its doors for business on April 25, and when its 
draft reached the drawee at Sioux City on the 27th of 
the same month payment was refused and there was a 
protest for non-payment. Between the time when Mr.
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Wyman received this draft and the day of its presentment 
at Sioux City the First National Bank of Ponca had an 

.overdrawn account with the drawee of the draft. Be
tween the time the draft was sent to him and the time 
Mr. Wyman received it there was to the credit of the 
drawer with the drawee only a fraction of the amount of 
this draft. After the draft had been protested Mr. Wy
man repaid the amount he had obtained on it from the 
Citizens National Bank and is now the holder of it in his 
own name. As we have already said, the credit on April 
15 was solely that of the First National Bank of Ponca 
in favor of the defendant. This bank at that time, in
stead of forwarding the amount to Mr. Wyman, wrote 
him that the money was in said First National Bank of 
Ponca for the payment of the note about to come due 
and the interest on the other two notes, and requested 
him to send the notes, whereon the interest would be 
indorsed, at the same time promising to make remittance 
of the total amount free of cost. Mr. Wyman thereupon 
directed the .$400 note to be sent by the Citizens National 
Bank, substantially as requested. This note was surren
dered to Mr. Connery as paid before the draft was pre
sented in Sioux City. Upon receipt of the draft Mr.  
Wyman cashed it and indorsed an acknowledgment of 
payment of the interest due on each note in his hands.  
It is quite a material fact in this connection that Mr.  
Wyman has not tendered to Mr. Connery the draft sent 
him by the First National Bank of Ponca. If the bank 
last named should be able to pay any dividend, Mr. Con
nery ought to be placed in such a situation that, if the 
default of the bank is to be charged to him, he could re
ceive such dividend as possibly may be paid. The ques
tions presented were whether the First National Bank of 
Ponca, in forwarding the payment of the note and inter
est, was the agent of the plaintiff or the defendant. The 
proofs were of such a nature that impartial minds might 
fairly draw different inferences from them, and when 
such a condition is presented the question is not one of
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law, but of fact, for the examination and the determina
tion of the trier of the facts. The finding of the district 
court, under these circumstances, will not be disturbed.  
(See Thomson v. Shelton, 49 Neb., 644, and authorities 
therein cited.) The judgment of the district court is 

AFFIRMED.  

CENTRAL NEBRASKA NATIONAL BANK ET AL., APPEL

LANTS, V. W. 11. CLINE ET AL., APPELLEES.  

FILED MARCH 17, 1897. No. 7151. .  

Review: CONFLICTNG EVIDENCE. A judgment will not be reversed 
when, on appeal, there is presented only a question of fact de
termined by the district court on consideration of fairly conflicting 
evidence.  

APPEAL from the district court of Custer county.  
Heard below before NEvILLH, J. Affirmed.  

F. B. Tiffany and D. M. Vitsonduler, for appelants.  

J. S. Kirkpatrick, contra.  

RYAN, C.  

The Tarrytown National Bank claims its right under 
the Central Nebraska National Bank, so that only the 
contentions of the latter need receive attention. This 
action in the district court of Custer county was brought 
by the bank last above named for the enforcement of a 
lien against lot 16, block 97, Railroad Addition to the 
town of Broken Bow. Originally this lot was owned by 
the Lincoln Land Company, whose agent at Broken Bow 
was the firm of Collman & Inman. W. H. Cline pur
chased this lot and a deed accordingly was sent to Coll
man & Inman by the Lincoln Land Company to be deliv-
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ered to Cline. Collman & Inman, as a firm, was engaged 
in the business of banking at Broken Bow. W. H. Cline 
was largely indebted to this firm for moneys loaned, in 
part, to improve the aforesaid lot 16. The banking firm 
was afterward succeeded by the Central Nebraska Na
tional Bank, and the indebtedness of Mr. Cline thereby 
became an indebtedness owing this national bank. The 
sole question presented by this appeal is whether or not 
the deed of lot 16 aforesaid was, by agreement between 
Collman .& Inman and W. H. Cline, to be held as security 
for the indebtedness owing said firm by Cline. The judg
ment of the district court was adverse to the national 
bank's claim through Collman & Inman, and, impliedly 
therefrom, there must be assumed a corresponding find
ing upon the question above indicated, as one of fact.  
There was sharply conflicting evidence upon this fact 
proposition, and we must therefore assume, conclusively, 
that there was no agreement by Cline that his deed should 
be held as security. Whether such an agreement would 
be enforced in this state if established by proof we are 

not called upon to determine. The judgment of the dis
trict court is 

AFFIRMED.  

CHARLES W. STATIMUT, APPELLANT, V. MIE BATUER ET 

AL., APPELLEES.  

FILED MARCH 17, 1897. No. 9064.  

1. Municipal Corporations: REMOVAL OF OFFICERS: COUNCIL. A statu
tory provision that the mayor and council of a city of a designatedt 
class are authorized to provide for removing officers of such city 
for misconduct does not clothe the council with power to remove 

the mayor, and any attempt to exercise such power is null and 

void.  

2. -:. -: INJUNcTION. Under the circumstances above indi
cated, the mayor is not required to wait until the council has 
actually ejected him from his office, but may, by injunction, pre
vent such removal.
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3. Review: QUESTION NOT RAISED BELOw. A defendant who has an
swered to the merits and submits to the jurisdiction of a court of 
equity cannot object for the first time on appeal in this court, on 
the ground that the plaintiff had an adequate remedy at law.  
(Dorsey v. Nichols, 43 Neb., 241.) 

APPEAL from the district court of Otoe county. Heard 
below before RAMSEY, J. Reversed.  

The facts are stated in the opinion.  

M. L. Hayward, John C. Watson, and C. W. Seymour, for 
appellant: 

The city council acted without authority of law, and 
its action in attempting to remove the mayor is void.  
(State v. Jerscy City, 25 N. J. Law, 530; State v. Mivwaukee 
Chamber of Commerce, 20 Wis., 68; People v. Hurlbut, 24 
Mich., 69; Dullam v. Willson, 53 Mich., 392; Stockwoell v.  
White Lake Township Board, 22 Mich., 341; People v. Stuart, 
74 Mich., 411; Charles v. Hoboken, 3 Dutch. [N. J.], 203; 
Commonwealth v. Shaver, 3 W. & S. [Pa.], 338; State v.  
Hastings, 37 Neb., 97.) 

An injunction may be granted to prevent the enforce
ment of an invalid ordinance. (Armitage v. Fisher, 26 N.  
Y. Supp., 364, 24 N. Y. Supp., 650; Wheeler v. Board of Fire 
Commissioners, 15 So. Rep. [La.], 179; Charles v. Hoboken, 
27 N. J. Law, 203; South Covington, & C. S. R. Co. v. Berry, 
93 Ky., 43; Rushville v. Rushville Natural Gas Co., 132 Ind., 
575; Sylvester Coal Co. v. City of St. Louis, 32 S. W. Rep.  
[Mo.], 649; Deems v. City of Baltimore, 30 At]. Rep. [Md.], 
648; City of Austin v. Austin City Cemetery Ass'n, 28 S. W.  
Rep. [Tex.], 528; Baltimore v. Radecke, 49 Md., 217; Grand 
Island Gas Co. v. West, 28 Neb., 852.) 

Edwoin F. Warren and Paul C. Jessen, contra: 

A court of equity has no jurisdiction over the appoint
ment and removal of public officers. The right to a mu
nicipal office cannot be determined by a bill in equity.  
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A court of equity has no jurisdiction to entertain a bill 
in equity, filed by the mayor, to prevent his removal from 
office of mayor, and cannot in such suit restrain by in
junction the officers of the city. (In re Sawyer, 124 U. S., 
200; Cochran v. McCleary, 22 Ia., 75; Delehanty v. Warner, 
75 Ill., 185; Sheriden v. Colvin, 78 Ill., 237; Dickey v. Recd, 
78 Ill., 261; Hagner v. Hieyberger, 7 W. & S. [Pa.], 104; 
Updcgraff v. Grans, 47 Pa., 103; State v. Sheldon, 10 Neb., 

. 453; Minlelr v. State, 14 Neb., 181; State v. Mecker, 19 
Neb., 444; State v. Wakelcy, 28 Neb., 431; State v. Judges, 35 
La., 1075; State v. Jersey City, 25 N. J. Law, 539; Fawcett 

v. Charles, 13 Wend. [N. Y.], 473; Evans v. Club, 50 Pa. St., 
107; Richards v. Clarksburg, 30 W. Va., 491; Willard's 

Appeal, 4 R. I., 597.) 

RYAN, C.  

This action was brought in the district court of Otoe 

county by Charles W. Stahlhut to restrain the councilmen 
of Nebraska City from depriving him of his office as 

mayor of that city by a trial for alleged improper exer

uises of the functions of his office. There are presented 

but two questions, and without unnecessary preliminaries 

we shall address ourselves to a statement and discussion 
of each of them. The first of these propositions involves 

the power of councilmen to try the mayor, and, if satisfied 

of the truth of the allegations against him, to remove him 

from office. The other proposition is based upon the as

sum ption that the first is answered in the negative, and 

involves the right of the mayor, under such circum

stances, to enjoin the prosecution of the proceedings in

stituted and in progress against him.  

Subdivision 21, of section 68*, chapter 13a, article 2, 

Compiled Statutes, 1895, provides that the mayor and city 

council of any city of the class in which Nebraska City is 

embraced shall have certain authority. Subdivison 28 

of the same section does not in terms mention who shall 

possess the powers therein defined, but refers back to sub

division 21 for that statement. By supplying the neces-
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sary language implied in subdivision 28 that subdivision, 
in effect, in so far as this case is concerned, provides that 
the mayor and council are hereby authorized "To provide 
for removing officers of the city for misconduct whose 
offices are created and made elective by this act, and shall 
have power to create any office which they may deem 
necessary for the good government and interests of the 
city, and to provide for filling such vacancies as may oc
cur in any elective office by appointment by the mayor, by 
assent of the council, to hold until the next general elec
tion." The appellees justify their proposed action with 
reference to the removal of the mayor by an ordinance by 
the council passed under sanction of the above statutory 
provision. It is noticeable that the removal which is to 
be provided for is to be by the mayor and council. In 
Charles v. City of Hoboken, 3 Dutch. [N. J.], 203, it was held 
that the power conferred upon the mayor and council to 
remove a water commissioner could not be exercised by 
the council independently of the mayor. In Hutchin son v.  
Ashburn, 5 Neb., 402, there was considered by this court 
section 106, chapter 13, General Statutes, which provided 
that, for certain enumerated causes, all county officers 
were subject to removal by the board of county commis
sioners. Acting, as claimed, under this language, two 
county commissioners had removed the third on account 
of an alleged misdemeanor. Judge MAXWELL, in the 
course of the delivery of the opinion of this court, said: 
"Under our statute the board of county commissioners 
consists of three persons. Can two members of the board 
try the third for an alleged misdemeanor? We think not.  
The entire board is constituted a tribunal and must hear 
the case, although a majority may pronounce a valid 
judgment. It is evident that the legislature did not in
tend this act to apply to county commissioners, although 
its terms include 'all county officers.' That portion of the 
act is copied verbatim from that of Iowa, which provided 
an independent tribunal for the trial of such causes.  
Here, from the nature of the case, county commissioners
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must be excepted from the operation of the act." The 
statute in the case at bar differs from that just noted, in 
providing that the trial may be had by the mayor and 
council, instead of a board described as an entirety, but 
the principle Which is appliablei to both provisions is 
the same. The mayor is a necessary constituent element 
of the body which is to consider and pass upon the evi
dence, and without him the trial body is incomplete.  
When he is required to appear to answer to a charge he 
is not a part of the tribunal required to act, for if he was 
his vote in the negative would prevent the concurrence 
required to effect his removal. We are of the opinion 
that the members of the council have no power to remove 
the mayor from office, and that, therefore, the proceed
ings based upon the assumption of such a power are 
illegal and void.  

It is insisted, however, by the appellees that even 
though the council has no authority to remove the mayor, 
such action cannot be prevented by injunction, and In re 
Saiojer, 124 U. S., 200, is relied upon to sustain this con
tention. In the case cited it was not claimed that the 
council and mayor were without jurisdiction to remove 
the police judge upon a proper showing. The injunction 
was obtained upon averments that the mayor and council 
were proceeding to try the police judge under an ordi
nance constituting certain previous omissions and acts 
sufficient grounds for his removal from office. It was 
held that the United States circuit court, as a court of 
equity, had no jurisdiction to prevent a trial being had, 
and this was certainly proper, for any other conclusion 
must have been reached on the assumption that the mayor 
and council, if not restrained, would unjustly exercise 
their powers of removal. If this happened, there was an 
adequate remedy at law; hence there was no justifica
tion for the interposition of a court of equity to restrain 
any action whatever. The case of Delahanty v. Warner, 
75 Ill., 185, is to the same effect as In re Sawyer, supra.  
In Sheridan v. Colvin, 78 Ill, 237, the theory upon which
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the case was decided is indicated by the following para
graph of the syllabus: "In this case it was sought to 
enjoin the city council of a city from enforcing an ordi
nance, on the sole ground that, if the ordinance was en
forced, it would deprive the complainants of the functions 
of offices which they held in the city. Held that a court 
of chancery had no jurisdiction." In Huagner v. Hcyborger, 
7 1W. & S. [Pa.], 104, it was sought to restrain a school 
director from acting as such because when elected lie 
held another office. It was held that quo warranto would 
afford an ample remedy, and, therefore, that the injunc
tion would not lie. In Dickey v. Reed, 78 Ill., 261, it was 
held that a court of equity should not interfere to prevent 
an alleged illegal canvass of election returns in progress.  
These cases cited by appellees afford no justification, by 
analogy or otherwise, for the assumption, where the mem
bers of a city council are proceeding to remove the mayor 
without warrant of law, that such mayor must submit 
to such action and test its legality by a quo woarranto pro
ceeding against whomsoever may assume to act as his 
successor in office. In Armitagc v. Fisher, 26 N. Y. Supp., 
364, it was held that the president of a city council is 
entitled to an injunction to restrain the council from 
removing him, without authority, from his office, as such 
removal would be an irreparable injury to him. The case 
of A rimitage v. Fisher, 24 N. Y. Supp., 650, was to the same 
effect.  

It is quite doubtful, to say the least, whether the ap
pe lees ought to be heard to assert that the mayor had 
mistaken his remedy, for the reasons which we shall now 
state. There was filed a petition and an answer in the 
district court. In this condition of the pleadings the 
plaintiff filed this motion: "Comes now the plaintiff and 
moves the court to enter judgment herein on the petition 
and answer filed." The transcript of the journal entries 
in this case contains this language: "And thereupon the 
said cause came on further to be heard upon the motion of 
the said plaintiff for judgment upon the petition and an-
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swer filed, to which said motion the said defendants make 
no objection, but join therein, and the court being well 
advised in the premises, doth find the issues in said cause 
in favor of the defendants and against the plaintiff upon 
the said petition and answer," and there was judgment 
accordingly. In Dorsey v. Nichols, 43 Neb., 241, the fod
lowing rule was laid down and enforced: "A (e-fen(nlt 

who has answered to the merits and submits to the juris
diction of a court of equity cannot object for the first time 
on appeal in this court on the grounds that the plaintiff 
had an adequate remedy at law." (See, also, Sherwin v.  
Gaghalen, 39 Neb., 238; Grand Island Banking Co. v. Cos
tllo, 45 Neb., 119; Tulleys v. Keller, 45 Neb., 220.) 

The judgment of the district court is reversed and a 
deciee in accordance with the views above expressed will 
be entered in this court.  

REVERSED.  

CHICAGO, BURLINGTON & QUINCY PAll1ROAD COMPANY V.  

J. A. GARDINER ET AL.  

FILED MARCH 17,1897. No. 7056.  

1. Instructions: HARMLESS ERRoR. An instruction which, though tech

nically inaccurate in some respects, nevertheless correctly states 

the principles really involved, held not prejudicially erroneous.  

2. Carriers: SHIPPING CONTRACTS: LIMITATION OF LIABILITY. A limi

tation of the liability of a common carrier contained in a shipping 
contract will not be recognized or enforced in this state, though 
valid in the state where made, when such attempted restriction 

of liability is illegal and contrary to the public policy of this 

state.  

Eninon from the district court of Adams county. Tried 
below before BEALL, J. Affiried.

The opinion contains a statement of the case.
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A. W. Agee, J. W. Deweesc, and F. E. Bishop, for plaintiff 
in error: 

The contract is valid under the laws of Illinois, where 
it was made, and is enforceable in this state. (Hfazel v.  
Chicago, M. & St. P. R. Co., 48 N. W. Rep. [Ia.], 926; Fair
child v. Philadelphia, TV. &6 B. R. Co., 24 Atl. Rep. [Pa.], 79; 
Chicago & N. W. R. Co. v. Chapman, 30 Ill. App., 504; 
Black v. Wabash, St. L. & P. R. Co., 111 Ill., 350; Wcndall v.  
Osborne, 18 N. W. Rep. [Ia.], 709; German Ins. Co. v. Davis, 
40 Neb., 701.) 

The provision of the contract limiting the liability of 
the carrier to the agreed value of the horse is valid and 
binding. (Hart v. Pennsylvania R. Co., 112 U. S., 331; Pa
cific Express Co. v. Foley, 26 Pac. Rep. [Kan.], 665; Coup
tand v. Housatonic P. Co., 23 Atl. Rep. [Conn.], 870; Ballou 
v. Earle, 22 Atl. Rep. [R. I.], 1113; Boorman v. American 
Express Co., 21 Wis., 154; A.brams v. Milwaukee, L. S. & 
W. R. Co., 58 N. W. Rep. [Wis.], 780; Starnes v. Louisville 
& N. R. Co., 19 S. W. Rep. [Tenn.], 675; Louisville & N. R.  
Co. v. Wynn, 14 S. W. Rep. [Tenn.], 311; Zouch v. Chesa
peake & 0. R. Co., 15 S. E. Rep. [W. Va.], 185; Durgin v.  
American Express Co., 20 Atl. Rep. [N. H.], 328; Moulton v.  
St. Paul, M. & M. R. Co., 31 Minn., 85; Hutchinson v. Chi
cago, St. P., M. & 0. R. Co., 35 N. W. Rep. [Miun.], 433; 
Louisville & N. R. Co. v. Sherrod, 4 So. Rep. [Ala.], 29; 
Johnstone v. Richmond & D. R. Co., 17 S. E. Rep. [S. Car.], 
512; Zimmer v. New York 0. & H. R. R. Co., 33 N. E. Rep.  
[N. Y.], 642; Richmond & D. R. Co. v. Payne, 10 S. E. Rep.  
[Va.], 749; Harvey v. Terre Haute c& I. R. Co., 74 Mo., 538; 
Brehine v. Adams Express Co., 25 Md., 329; Baltimore & 0.  
S. TV. R. Go. v. Ragdale, 42 N. E. Rep. [Ind.], 1'106;. Hill v.  
Boston, H1. T. &- TV. R. Ru. Co., 10 N. E. Rep. [Mass.], 836; 
Sm ith v. A merican Express Co., 66 N. W. Rep. [Mich.], 479; 
Albers v. Western Union Telegraph Co., 66 N. W. Rep. [Ia.], 
1040.) 

The provision requiring notice of damage to be given 
to the carrier within ten days is binding. (Sherrill v.



NEBRASKA REPORTS.

Chicago, B. & Q. R. Co. v. Gardiner.  

Western Union Telegraph Co., 109 N. Car., 527; Young v.  
7cstern Union Telegraph Co.,. G5 N. Y., 165; Massengule 

r. Western Union Telegraph Co., 17 Mo., App., 259; Gulf, 
(. d S. F. R. Co. v. Frawick, 68 Tex., 314; Chicago & 
A.. I. Co. v. Simms, 18 Ill. App., 68; Black v. Wabash, St.  
L. & P. R. Co., 111 Ill., 351; Southern Express Co. v. Cald
well, 21 Wall. [U. S.], 264; Hart v. Western Union Tele

glraph Co., 6 Pac. Rep. [Cal.], 637; Heimann v. Western 
Union Telegraph Co., 57 Wis., 564; Goggin v. Kansas P. R.  
Go., 12 Kan., 416; Western Union Telegraph Co. v. Meredith, 
95 Ind., 93; Cole v. Western Union Telegraph Co., 33 Minn., 
227; Hill v. Western Union Telegraph Co., 85 Ga., 425; 
Western Union Telegraph Co. v. Dunfield, 11 Colo., 335; 
Weir v. The Express Co., 5 Phila. [Pa.], 355; Sprague v.  

Missouri P. R. Co., 34 Kan., 347; Rice v. Kansas P. R. Co., 
;3 Mo., 314; Western Union Telegraph Co. v. James, 16 S. E.  

Rep. [Ga.], 83; Western Union Telegraph Co. v. Phillips, 21 

S. W. Rep. [Tex.], 638; Armstrong v. Chicago, M. & St. P.  

R. Co., 54 N. W. Rep. [Minn.], 1059; Gulf, C. & S. F. R. Co.  

v. Wright, 21 S. W. Rep. [Tex.], 80; Western Union Tele

graph Co. v. Dougherty, 15 S. W. Rep. [Ark.], 468; Beasley 

v. Western Union Telegraph Co., 39 Fed. Rep., 181; West

ern Union Telegraph Co. v. Yopst, 20 N. E. Rep. [Ind.], 222.) 

The shipment of live stock is peculiarly a matter of con

tract fixing the terms, rates, and liabilities, in absence of 
express statute. The contract is not immoral, criminal, 

or in violation of any rule of public policy which should 

deny its being effective. (Griswold v. Illinois C. R. Co., 57 
N. W. Rep. [Ia.], 843; Coupland v. Housatonic R. Co., 61 
Conn., 531; Black v. Chicago, B. & Q. R. Co., 30 Neb., 197; 
Heller v. Chicago & G. T. R. Co., 3 Am. & Eng. R. Cas., n. s.  

[Mich.], 602; Hart v. Pennsylvania R. Co., 18 Am. & Eng. R.  

Cas. [U. S.], 608; Sharer v. Pennsylvania Co., 71 Fed. Rep., 
937; State v. Julow, 31 S. W. Rep. [Mo.], 781; Forepaugh v.  

Delaware, L. & W. R. Co., 40 Am. & Eng. R. Cas. [Pa.], 78; 
Western & A. R. Co. v. Exposition Cotton Mills Co., 35 Am. & 

Eng. R. Cas. [Ga.], 603; Fonseca v. Cunard Steamship Co., 

27 N. E. Rep. [Mass.], 665; O'Regan v. Cunard Steamship 

Co., 160 Mass., 356.)
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The contract is valid in Illinois and should be held 
valid in Nebraska. (Liverpool d Great Western Steam Co. v.  
Phenix Ins. Go., 129 U. S., 397; ileller v. Chicago G. T. R: Co., 
3 Am. & Eng. R. Cas., n. s. [Mich.], 599; Hart v. Penusyl
vania R. Co., 1.12 U. S., 331; Ryan v. Missouri P. R. Co., 23 
Am. & Eng. R. Cas. [Tex.], 706; Grand v. Livingston, 38 
N. Y. Sup., 490; Fairchild v. Philadelphia, W. & B. R. Co., 
24 Atl. Rep. [Pa.], 79; Hazel v. Chicago, M. & St. P. R. Co., 
82 la., 477; Peunsylcania It. Co. v. Fairchild, 69 Ill., 260; 
Texas & P. R. Co. v. Davis, 2 Tex. App., 156; Hartmann v.  
Louisville & N. f. Co., 39 Mo. App., 88; Gibson v. Connecti
cut Fire Ins. Co., 77 Fed. Rep., 565; The Majestic, 60 Fed.  
Rep., 627; Wupperman v. The Carib Prince, 63 Fed. Rep., 
267; Otis Co. v. Missouri P. R. Co., 112 Mo., 622; Merchants 
Dispatch Co. v. Furthian, 61 Am. & Eng. R. Cas. [Ill.], 145; 
International & G. N. R. Co. v. Moody, 35 Am. & Eng. R.  
Cas. [Tex.], 607; Meucr v. Chicago, M. & St. P. R. Co., 2 Am.  
& Eng. R. Cas., n. s. [S. Dak.], 493.) 

J. A. Gardiner and J. B. Cessna, contra.  

RYAN, C.  

This action was brought in the district court of Adams 
county for the value of a horse alleged to have been in
jured so as to have been rendered worthless on the line 
of railway of plaintiff in error while in transit between 
Peoria, Illinois, and Hastings, in this state. There was a 
verdict against the railroad company in the sum of $650.  
To reverse the judgment thereon rendered the railroad 
company has prosecuted this proceeding in error.  

The matters in defense will now be separately consid
ered. The contract of shipment provided that in cases 
where no rate was expressly inserted therein the value of 
each horse was agreed to be $100, and in this connection 
was the following language: "And that the above rate of 
transportation is based upon the agreement that in case 
of loss or damage, whether resulting from accident or 
negligence of said railroad company or its servants, said
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railroad company does not assume a liability for such loss 
or damage to exceed the valuation of each animal." There 
was a further provision that in case of damage sustained, 
a written claim therefor, verified by affidavit, should be 
presenteJ to the railroad company's general freight agent 
at Chicago or to the station agent, in this instance at 
Hastings, within ten days after the removal of the animal 
from the car in which it had been shipped. There was 
evidence of an oral notice of the character above indi
cated, within the time fixed, to the local agent at Iast
ings, through whose procurement an examination was at 
once made of the condition of the horse, and thereupon 
immediate steps were taken by the railroad company for 
the relief of the injuries which the horse had sustained.  
It was fhot shown that if there had been a technical com
pliance with the terms above prescribed there would 
have been taken any other steps than those which were 
taken. Under these circumstances we do not think that 
the failure to give a written notice, based upon an affi
davit, was an indispensable condition precedent to a right 
of recovery. (Wabash R. Go. v. Brous, 39 N. E. Rep. [Ill.], 
273.) 

Plaintiff in error contended by its answer in the dis
trict court, as it does in argument in this court, that by 
the decisions of the courts of Illinois, introduced in evi
dence, the restriction of the liability of a common carrier 
to the value fixed in the contract of shipment was en
forceable in that state, and consequently should be en
forced in this state. In Chicago, R; I. & P. R. Co. v. Witty, 
32 Neb., 275, there was under consideration very much 
the same circumstances as are now under consideration, 
except that there was in that case no averment or proof 
as to the law of Illinois being different from that of Ne
braska with respect to the right of a common carrier, by 
contract, to limit its liability for negligence. It was held 
that no such restriction could be made under the laws 
of this state, and this ruling has been followed and ap
proved in Atchison, T. - 8: F. R. Co. v. Lawler, 40 Neb., 356.
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The question now presented is whether or not our conclu
sion thus announced should be held to be subject to .a 
modification on account of the alleged difference between 
the laws of Illinois and those of Nebraska. The defend
ant in error, to show that there is no difference between 
the holding of the courts of Illinois and the holding of 
this court in Chicago, R. I. & P. R. Co. v. Witty, supra, in 
the rc spect indicated, offered in evidence, among other 
language of the appellate court of Illinois, that found on 
page 523 of the case of Chicago < N. TV. R. Co. v. Chapman, 
30 App. Ct. Rep. From this language offered in evidence 
we quote the following: "We hold that while common 
carriers cannot, under the law, be permitted to fix, arbi
trarily, the prices on freight they ship at prices below 
the real value, without the full, free, and voluntary con
sent of the shipper, fairly and understandingly entered 
into, and with the purpose of fixing its value, yet we also 
hold that common carriers have a lawful right to demand 
and require of the shipper a correct and honest statement 
of the actual value of his merchandise, and to insert such 
value in the bill of lading, and then to charge the shipper 
a just and reasonable compensation in proportion to the 
risk they assume in transporting his property. By such 
value when so fixed the shipper should be bound in case 
of loss or injury to his property, although the carrier 
might show the property to be of less value than stated 
by the shipper. Such a rule would be reasonable and 
just to both parties. There is no hardship in the law 
requiring common carriers to demand a correct and truth
ful statement from shippers of the real value of their 
property; nor is there any hardship or injustice in requir
ing the shipper to pay a full and fair compensation to 
have his merchandise shipped, in proportion to its value." 
The defendant in error also offered in evidence page 418 
of the case of Chicago & N. W. R. Co. v. Chapman, 24 N. E.  
Rep., which we take to be the same case decided by the 
appellate court, from the opinion in which the above quo
tation was made. On the page of the North Eastern
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Reporter offered in evidence we find this language of the 
supreme court of Illinois: "By the strict rule of the com
mon law the carrier was liable for injuries resulting from 
causes beyond his control, and which were not the result 
of his act or the omission of his duty; the exception being 
that he was not liable for injury or loss resulting from 
the act of God or the public enemy. Thus, he must ac
count for goods received for transportation even though 
they be destroyed by fire without his fault. The rule has 
generally been so far relaxed that the carrier may, by 
special contract, exempt himself from this strict liability 
imposed by the common law, but the weight of authority, 
in our judgment, holds, as this court has uniformly held, 
that he may not exempt himself from liability for dam
ages resulting from the gross negligence or willful mis
conduct of himself or of his servants. The law does not 
authorize common carriers to fix arbitrarily the value of 
goods delivered to them for transportation, and thereby 
limit their liability in case of loss. If a value should be 
fixed by the carrier as before stated, and the contract of 
shipment was based thereon, the amount thus fixed would 
ordinarily fix the liability of the carrier." The syllabus 
of the case from which the above quotation was made was 
introduced in evidence. It was as follows: "A common 
carrier cannot, by contract, limit its liability for injury to 
property during transportation, caused by its gross neg
ligence." Section 4, article 11, entitled "Railroad Corpo
rationFs," in our constitution contains this language: "The 
liability of railroad - corporations as common carriers 
shall never be limited." In this state, therefore, the lia
bility of railroad corporations is that of common carriers, 
which may not be limited by the courts or by the legis
lature. A comparison of the language above quoted as 
having been introduced in evidence in this case with that 
of NORVAL, J., in Chicago, R. I. & P. R. Co. v. Witty, supra, 
and with the above constitutional provision, indicates 
very clearly that the courts of Illinois do not hold rail
road corporations to the strict liability of common car
riers enforced in this state.
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On request of the defendant in error the district court 
gave the jury the following instruction: "The court in
structs the jury that the defendant cannot limit its lia
bility by contract for negligence, but that it is liable for 
all damage resulting from its carelessness or negligence 
in the transportation of said stallion by defendant as a 
common carrier. The fact that this contract was made 
in the state of Illinois makes no difference, for the reason 
that the law and decisions of the supreme court of that 
state are similar to the law and decisions of the supreme 
court of Nebraska upon the principles that are given in 
this case, that in neither state can a common carrier 
limit his liability, either by express contract or other
wise, against negligence or the use of reasonable care and 
diligence. Therefore, the plaintiffs are entitled to re
cover the full value of said stallion at what he was worth 
when he was shipped; provided, that you believe that 
while he was being shipped over the railroad of the de
fendant he received injuries resulting in his death, from 
the carelessness or negligence of said railroad company 
in his transportation." The court, it seems to us, erred 
in giving the construction which he did to the opinions 
of the courts of Illinois which had been offered in evi
dence, for in each of these there was distinctly recognized 
the right to limit by contract the liability of the carrier, 
under certain conditions, to the value stated in the ship
ping bill. This is in direct conflict with the views of this 
court as expressed in the Witty case. The recovery was 
in the sum of $650, while the value fixed in the shipping 
bill was about $100, so that we cannot avoid the conclu
sion that the jury was controlled by the instruction 
quoted. Again, there seems to be a difference held with 
respect to the degree of negligence which may be con
tracted against, which difference was not noted by the 
district court. Among these misapprehensions, however, 
there was recognized the controlling principles recog
nized in this state, that a common carrier cannot limit his 
liability for negligence, and that the value of the horse as
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it was proved, and not as stated on the shipping contract, 
must govern the amount of the recovery. Since these 
two propositions correctly embody the law of this state, 
the verdict should be sustained notwithstanding the er
rors noted in the instruction, unless, as plaintiff in error 
contends, the law of Illinois must prevail. Ordinarily 
the law of the place of shipment should be held to be the 
law with reference to which the shipper and carrier have 
contracted, in the absence of direct evidence of an inten
tion to be governed by some other rule. The cases cited 
by the plaintiff in error, for our present purposes, may be 
conceded to establish this proposition. As a general rule 
the proposition may be also accepted as correct that 
where parties, in good faith, have entered into a contract 
valid and binding in the state where made, it will be en
forced in another state. This enforcement is a matter of 
comity, however, and not of absolute right. As was said 
by Chief Justice Taney in Bank of Augusta v. Earle, 13 Pet.  
[U. S.], 519: "The comity thus extended to other nations 
is no impeachment of sovereignty. It is the voluntary act 
of the nation by which it is offered, and it is inadmissible 
when contrary to the policy or prejudicial to its interests." 
To the same effect is the language of Story-that no state 
will enforce a foreign law if it be "repugnant to its policy 
or prejudicial to its interests." (Story, Conflict of Laws, 
sec. 38.) The restrictions under which comity between 
states should be allowed to control was very fully dis
cussed in Armstrong v. Best, 17 S. E. Rep. [N. Car.], 14, 
wherein the above quotations will be found. In Massa
chusetts the liability of common carriers has been per
mitted, by contract, to be restricted with respect to inter
state commerce as, and perhaps more uniformly, than in 
any other state, but this restriction has always been con
ditioned that the contract creating it must be neither 
immoral nor illegal, tested by the law of that common
wealth. (Fonseca v. Cunard Steamship Co., 153 Mass., 553; 
Greenwood v. Curtis, 6 Mass., 358; Milliken v. Pratt, 125 
Mass., 374.) It may be of advantage to illustrate the

78 [VOL. 51



Chicago, B. & Q. R. Co. v. Gardiner.  

applcation of this rule by the use of adjudicated case .  
not treating of or involving the liability of common car 
riers.  

In Oscanyan v. Arms Co., 103 U. S., 261, there was in
volved the right of a Turkish consul to recover a commis
sion agreed to be paid to him for recommending to his 
government certain supplies. This agreement, not en
forceable in the United States, was valid in Turkey, yet 
the principle of comity was held insufficient to overcome 
the repugnance with which such a transaction is viewed 
in this country.  

The syllabus of Lemonius v. Malyer, 14 So. Rep. [Miss.], 
33, is as follows: "Act March 7, 1882, entitled 'An act to 
prohibit the purchase and sale of "futures" in the state 
of Mississippi' (Acts, 1882, p. 140), section 1, made it un
lawful to deal in contracts commonly called 'futures' 'in 
this state,' and prescribed a punishment for dealers 
therein. Section 2 provided 'that no money advanced for 
the purchase of futures, nor any agreement for the pay
ment of any sum for such purchases, shall be enforced 
in any court in this state.' Held, that the contracts be
tween purchasers of 'futures' and their brokers made 
without the state while such statute was in force cannot 
be enforced in Mississippi, though valid where made." 

In Damatert v. Osborn, 35 N. E. Rep. [N. Y.], 1088, it was 
held by the New York court of appeals as follows: 
"Where the courts of this state cannot give effect to tes
tainentary dispositions of personal property in foreign 
wills without violating the laws or public policy of the 
state, the property should be remitted to the jurisdiction 
of the domicile, to the end that it may administer its own 
laws; but if there is no law or public policy here that 
forbids the execution of the purpose that the testator 
had in view, then the courts of this state will give effect 
to the disposition according to the law under which it 
was made." 

In Sheldon v. Blanvelt, 7 S. E. Rep. [S. Car.], 593, Blan
velt, a citizen of New York, had executed a general as-
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signment for the benefit of his creditors, providing for 
the payment of all wages and salaries of his employes 
in preference to all other creditors, as required by the 
statute of New York. The assignment was executed and 
recorded in all respects as required by the statutes of that 
state. The principal part of the assignor's property was 
in New York, though lie owned some real estate and per
sonal property in South Carolina. Before possession of 
the property in South Carolina had been taken by the 
assignee, it was seized by virtue of writs of attachment 
sued out at. the instance of creditors residing in New 
York and Connecticut. A statute of South Carolina pro
vided that any assignment for the benefit of creditors 
made by an insolvent debtor containing a preference of 
one creditor over another should be absolutely void. It 
was held that the deed of assignment was void so far as 
the property located in South Carolina was concerned, 
and that it was immaterial that none of the attaching 
creditors resided in that state.  

In the United States district court of the southern dis

trict of New York, in the case of Schlvze-Rcrgc v). The 

Guildhall, 58 Fed. Rep., 796, there was under considera

tion a stipulation in favor of a carrier entered into at 
Rotterd am, whereby said carrier was exonerated from 

liability for negligence in the transportation of certain 

merchandise to New York, and it was held that such a 

stipulation, valid where made, was contrary to the public 
policy of this country and therefore would not be en

forced.  
The iiostion intended to be illistrated by the analo

gies afforded by the above quotations is whether or not 

the restriction of the liability of a common carrier in 

this case, though valid in Illinois, is illegal or so con

trary to the public policy of this state that it should not 

be enforced on the principle of comity between states.  
In Texas d' P. R. Co. v. Davis, 2 Tex. App. (Civil Cases), 

156, the statutory inhibition was with reference to re

strictive contracts by carriers in that state; hence that 

case throws no light on the question involved in this.
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The language of our constitution, "that the liability of 
railroad corporations as common carriers shall never be 
limited," is very clear and comprehensive. The legis
lature of this state, in the face of this provision, is power
less to provide a restriction on the liability which was 
enforced in Chicago, R. I. d& P. R. Co. v. Witty, supra. The 
courts of this state are equally bound by this constitu
tional provision and, by a construction given legislative 
enactment or otherwise, cannot limit the liability of a 
railroad company as a common carrier. The supreme 
law forbids the exercise of these powers, legislative or 
judicial, and, as was held in the Witty case, the power 
by contract in this state to restrict the liability of a com
mon carrier does not exist. The statement that such a 
restriction is illegal in this state is, therefore, a mere 
truism. To ash that the law of this state, on principles 
of comity, shall give way to the law of Illinois is to ask 
that the courts of this state shall sanction what by the 
constitution has been declared illegal and against the 
public policy of this commonwealth. To this we can 
never assent. The instruction, while it embodied an 
error as to the identity of the law of Illinois with that of 
this state, nevertheless correctly stated the principles 
which should govern the jury in its deliberations. For 
this rca-. on it was not prejudicially erroneous. The judg
ment of the district court is 

AFFIRMED.  

ELIZABETH M. GREENMAN, APPELLANT, V. JOHN B. SWAN 

ET AL., APPELLEES.  

FILED MARCH 17, 1897. No. 7192.  

Mortgages: PAYMENT TO ONE WITHOUT AUTHORITY TO RECEIVE IT: 
FORECLOSURE. The evidence in this case examined, and held to 
entitle the plaintiff to a decree as prayed.  

10
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APPEAL from the district court of Saunders county.  
Heard below before WHEELER, J. Reversed.  

Simpson & Sornborger, for appellant.  

Good & Good and Frick & Dolezal, contra.  

RYAN, C.  

This action was brought in the district court of Saun
ders county for the foreclosure of a mortgage made by 
John B. Swan and his wife to Liberty Powell. There 
was a decree for the defendant, whereby was sustained 
the plea of payment. Since the appeal was taken to this 
court Mrs. Greenman died, and the action has been duly 
revived in the name of her representative. The note se
cured by the mortgage, as well as the mortgage itself, 
was dated December 2, 1885. The principal note was for 
$1,000, due five years after date. The semi-annual pay
ments of interest required to be made were evidenced by 
ten coupons for $35 each. G. W. Dorsey was doing a 
loan business at Fremont, in this state, for some time 
previous to and until the year 1882. In that year the 
Farmers & Merchants State Bank was organized, and, 
as Mr. Dorsey testified, took up that business. In 1884 
this bank was reorganized under the name of the Farm
ers & Merchants National Bank, which bank is still doing 
business. After the national bank was organized the 
farm loan business with eastern parties was conducted in 
the name of G. W. Dorsey and C. H. Toncray, until some 
time in the year 1888, when there was organized the Ne
braska Mortgage & Investment Company. From its or
ganization until the latter part of 1891, when it passed 
into the hands of a receiver, this company transacted the 
loan business above indicated. From this statement it 
may be noted that the loan to John B. Swan was made 
through the agency of the Farmers & Merchants National 
Bank of Fremont, Nebraska. Between this bank and
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the Nebraika Mortgage & Investment Company there 
was no connection whatever, except that the latter was a 
depositor of the former. G. W. Dorsey was president of 
both corporations, and C. H. Toncray was, at the same 
time, cashier of the bank and a director and vice presi
dent 6f the Nebraska Mortgage & Investment Company.  
The bank and said company were transacting business 
in the same block, and through the directors' room of 
the bank a person could pass from the public business 
office of one institution into that of the other. From the 
fact that Mr. Dorsey and Mr. Toncray held at the same 
time official positions in the investment company and in 
the bank, coupled with the further fact that Mr. Swan 
speaks of the persons to whom he paid coupons as "they" 
and "them," it has resulted that there exists considerable 
confusion as to the party in each instance to whom he 
paid his coupon. It may be assumed, however, that after 
the mortgage and investment company came into exist
ence he made the payments to the cashier of that corpora
tion. Just before the loan fell due the premises mort
gaged were transferred by Swan to 0. S. Christian, and 
by him the payment of the principal -note was made to 
the Nebraska Mortgage & Investment Company. The 
dispute between the litigants is as to whether the com
pany's failure to pay over the amount thus received by it 
is chargeable to plaintiff or defendant; in other words, 
whether this company was the agent of the mortgagee 
or of the transferee of the mortgagor.  

The loan was made through Mr. Dorsey and Mr. Ton
cray of moneys which had been collected for Liberty 
Powell. The note and mortgage were made directly to 
him. Mr. Powell was never seen or consulted with by 
either Mr. Dorsey or Mr. Toncray with reference to the 
making of this loan. Mr. Calder, who lived near the 
place of residence of Mr. Powell, transacted this business 
in the state of New York, where Mr. Powell lived. In 
reference to the loan now under consideration Mr. Dorsey 
testified on cross-examination as follows:
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Q. Did you ever have any communication with Liberty 
Powell concerning this matter of John B. Swan? 

A. No, sir.  
Q. Mr. Calder was your agent in New York for the ne

gotiation of loans? 
A. Yes, sir.  
Q. He authorized you to make loans? 
A. Yes, sir; sent us money and sold loans.  
Q. He was your fiscal agent in that region down there 

for both of your corporations when they had these mat
ters in hand? 

A. Yes, sir.  
Q. Your bank and your company were agents for nego

tiating the loans of Mr. Calder? 
A. Yes, sir.  
On the same subject Mr. Toncray, by deposition, tes

tified as follows: "Loans were sent John Calder for sale.  
When disposed of by him proceeds would be sent to me.  
We were authorized, when a loan matured, to receive 
payment on the same and credit it to this account, and 
he would exchange it for some loan that he had in his 
possession, or would instruct us to forward the proceeds 
to him. Sometimes money would remain in our hands 
several months without being applied to the purchase of 
another loan called for by him. We were never accus
tomed to remit him the principal of loans until asked to 
do so, it being understood that the same should remain 
with us for reinvestment. We made monthly and semi
monthly remittances of interest only." Being asked 
what authority, if any, the Nebraska Mortgage & Invest
ment Company had to collect mon.ey for Liberty Powell, 
and how and from whom such authority had been ob
tained, and how much money was collected, if collected, 
Mr. Toncray said: "It simply had the authority that 
comes from a custom and practice which had been in 
force for fourteen years, and that had always proved sat
isfactory. No other system was ever offered or sug
gested in its place. We felt authorized to collect it fo-
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the account of John Calder because all correspondence 
concerning the loan had been made with him. All cou
pons as they matured had been received from him, and 
we looked to him, or rather to his successor, F. M. Calder, 
to procure for us the mortgage and note, together with a 
proper release, when final payment should be made." 

Before this action was begun John Calder had died.  
Much earlier, Liberty Powell had died, and the note and 
mortgage in this case had been bequeathed to his daugh
ter, Elizabeth M. Greenman, by whom these foreclosure 
proceedings were instituted. We shall not consider to 
what extent these deaths should be held to have so inter
rupted the continuous course of dealings that a doubt 
might be held properly to arise as to whether, against 
plaintiff, any inference of a custom was at all deducible 
from the acts or acquiescence of Powell or Calder. We 
shall rather consider the matter as argued by appellees,
that is, as though Powell and Calder, to the end of these 
transactions, had acted as each did up to the time of his 
death. Their deaths will be taken into consideration 
only as far as that fact excuses the failure of each to 
testify. John B. Swan testified as follows: 

Q. You may state whether or not you paid the interest 
on that note accruing from time to time.  

A. Yes, sir.  
Q. To whom? 
A. There was a part of the time before my interest, 

coupons would come due I would get a statement from 
the Nebraska Mortgage & Investment Company, I would 
get a statement from them there when my interest was 
becoming due, and also when they sent that statement 
they would also send a letter or envelope with the firm's 
name and address on it. Sometimes I sent the money 
direct in that envelope, other times I would not have the 
money, knew I would not have the money, and I would 
write them so. My interest payments were semi-annual 
and sometimes it was June 14 when.the payments be
came due and it was a bad time to have money on hand,
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and I wrote to Mr. Toncray several times asking to get 

an extension on my time, and when I sent the money to 
pay these coupons I sent it to Mr. Toncray aind I did all 

my business with C. H. Toncray.  
Mr. Swan was with Mr. Christian when Mr. Christian 

paid the note, and it appears from the testimony of both 

these gentlemen that Mr. Christian paid the note to the 
Nebraska Mortgage & Investment Company on the faith 
of the fact that interest coupons had always been paid 
to Mr. Toncray. When this payment was made Mr.  
Christian received the following receipt: 

"FREIONT', NEBR., December 1st, 1890.  

"Received from 0. S. Christian fourteen hundred dol
lars, in payment of two mortgages of J. B. Swan.  

"NEBR. MT'GE & INVT. Co. L." 

It is important to note carefully, before entering upon a 
further discussion of the facts, that Mr. Swan further tes
tified that he never paid a coupon before it was due, but 
the payment was generally some time after the maturity 
of the coupon on which payment was made. After the 
execution of the note and mortgage in this case they were 
sent to Liberty Powell and remained in his possession, or 
in the possession of the agent of Mrs. Greenman, until 
after Mr. Christian had made the above noted payment.  
This agent and attorney, Addison C. Miller, put in evi
dence a power of attorney made by Mrs. Greenman, 
whereby he was constituted her attorney in fact, among 
other things, to look after her loans. He testified as fol
lows: "I collected and received the interest on said note 
and mortgage, commencing with the coupon or payment 
due thereon June 1, 1887, down to and including the 
coupon due thereon June 1, 1890. This interest was all 
of it paid to me by Mr. John Calder, who then resided at 
New York Mills, a distance of three miles from my office.  
Saidipayments were made to me by Mr. Calder as follows: 
Coupon due June 1, 1887, was paid to me May 14, 1887.  
Coupon due December 1, 1887, was paid to me November 
12, 1887. Coupon due June 1, 1888, was paid to me May
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16, 1888. Coupon due December 1, 1888, was paid to me 
November 10, 1888. Coupon due June 1, 1889, was paid 
to me May 15, 1889. Coupon due December 1, 1889, was 
paid to me November 6, 1889. Coupon due June 1, 1890, 
was paid to me May 14, 1890. Mr. Calder came into my 
office upon each occasion and paid me the money, and I 
surrendered to him the coupon so paid and he took the 
same away. Mr. Calder represented upon each occasion 
that he had the money in hand to pay the coupons." There 
was no evidence which was not in harmony with these 
statements of this witness. This evidence .shows that 
Mr. Calder was never entrusted with the coupons to ob
tain the collection to be made on them, but that the 
coupons were surrendered to him because he had paid 
them just before with money which he claimed he had 
in hand to pay the coupon about to mature. When Mr.  
Calder obtained each coupon in this way lie sent it to his 
correspondent at Fremont. There is, therefore, in this 
case no proof from which it can properly be inferred that 
Mr. Toncray, Mr. Dorsey, or the Nebraska Mortgage & 
Investment Company was in fact, or had ever been held 
out, as the agent of the holder of the note and mortgage 
involved in this litigation. The judgment of the district 
court is therefore reversed, and this cause is remanded 
with directions to enter a decree of foreclosure as prayed.  

REVERSED.  

JOHN WILsON, SHERIFF, V. CITY NATIONAL BANK.  

FILED MARCH 17, 1897. No. 7237.  

1. Judgments: FINDINGS: REVIEW. Within the meaning of section 314 
of the Code of Civil Procedure, a judgment is contrary to law when 
the finding on which it is based is not responsive to the issues 
made by the pleadings.
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2. Replevin: PLEADING: ISSUES: EVIDENCE. A plaintiff in replevin 
alleged in his petition that he was the owner and entitled to the 
immediate possession of the property. The answer was a general 
denial. All the plaintiff's evidence tended to show that he had a 
special interest In, or lien upon, the property replevied, and the 
court so found. Held, (1) That the evidence was Irrelevant under 
the issues; (2) that the finding did not respond to the issues; (3) 
that the judgment based on such finding was contrary to law.  

ERROr from the district court of Buffalo county.  
Tried below before HOLCOMB, J. Reversed.  

Marston & Nevius, for plaintiff in error.  

Calkins & Pratt, contra.  

RAGAN, C.  

From the record before us we gather the material facts 
of this case, as follows: W. L. Cook was engaged in mer
cantile business in the city of Kearney, and to secure a 
debt he owed to the City National Bank of that city 
(hereinafter called the bank) he executed and delivered 
to it a chattel mortgage upon his stock of merchandise.  
This mortgage the bank did not file for record. Some 
months after this he made a bill of sale of his stock of 
merchandise to a man named Shur and put him in pos
session. Soon after this Shur surrendered the stock of 
merchandise to the bank and it took possession and held 
possession of the stock by virtue of its mortgage thereon.  
Creditors of Cook attached the stock, and the bank 
brought an action in replevin, alleging that it was the 
owner and entitled to the possession of the stock of mer
chandise. The sheriff, from whom the stock of goods 
was replevied, answered by a general denial. The court 
to which the case was tried without a jury found that at 
the commencement of the action the bank had a special 
ownership in, and was entitled to possession of, the re
plevied property. To reverse the judgment rendered on 
this finding the sheriff prosecutes here a petition in error.  

We have looked in vain for some ground on which to
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affirm this judgment. The finding made by the district 
court was not responsive to the issue made by the plead
ings, and the judgment pronounced on that finding the 
pleadings do not support. It was said on the argument 
of the case by counsel for the bank that the plaintiff in 
error did not make the point on the trial of the case that 
the mortgage from Cook to the bank was irrelevant evi
dence under the issues, and therefore he should not be 
heard to urge that point here for the first time. But the 
bill of exceptions does not disclose that the bank offered 
or put in evidence on the trial of this case the mortgage 
made to it by Cook. The mortgage is not in the bill of 
exceptions, though frequently mentioned. The record 
shows that the bill of sale from Cook to Shur was offered 
in evidence, but it is not in the bill of exceptions and there 
is no evidence whatever to show that the bank claimed 
to be the owner of the replevied property by virtue of a 
purchase or gift from Shur or Cook. The evidence, and 
all the evidence, tends to show that the bank was claim
ing these goods by virtue of its chattel mortgage. After 
Shur had turned over the goods to the bank Cook exe
cuted and delivered to the bank the following: 

"To the City National Bank: I hereby consent that 
you may sell the goods this day taken by you under chat
tel mortgage at private sale, wholesale or retail, at such 
prices as you may be able to obtain.  

"Dated Feb. 18, 1890. W. L. CooK." 
This is not a bill of sale from Cook to the bank. Evi

dently the object and purpose of this paper was to au
thorize the bank to sell the mortgaged property without 
advertising it as provided by the statute. We are unable 
to find any evidence in the record which even tends to 
show that at the time this suit was brought the bank was 
the owner of the property it replevied, and the finding of 
the district court was in exact conformity with the evi
dence that the bank had a special interest in the prop
erty.  

One of the grounds of the motion for a new trial filed
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by the sheriff was that the finding was contrary to law, 
and this is one of the assignments of error in the petition 
in error filled here. We have already seen that the 
record does not disclose that the chattel mortgage was 
offered in evidence. Had it been, the plaintiff in error 
might then have objected to it as irrelevant under the 
issues, and had he failed to do so,. it may be that he could 
not have been heard to raise the question afterwards; but 
that point we do not decide. But he did make the point 
on his motion for a neW trial, and has made it again in his 
petition in error here and argued at the bar, that the find
ing of the court and the judgment pronounced thereon are 
contrary to law. Now we understand that a judgment 
is contrary to law when the finding on which it is based 
is not responsive to the issues made by the pleadings. If 
the finding here then is based upon the evidence of the 
chattel mortgage made by Cook to the bank, such find
ing, while supported by sufficient evidence, is contrary 
to law, because not responsive to the issues. There can 
be no doubt but that Cook was largely indebted to the 
bank, and that the merchandise turned over to the bank 
by Shur was to secure the payment of Cook's debt to the 
bank; and if the court treated the written consent given 
by Cook to the bank on the 18th of February, 1890, to 
sell the goods at private sale as a pledge of the goods to 
the bank by Cook, it was still only a pledge; and when 
this written consent was introduced in evidence the sher
iff objected to it as evidence on the ground that it was 
irrelevant.  

Under any view of the case then that we can take, it 
comes to this: that the bank claimed in its pleading 
to be the absolute owner of these goods; that all the evi
dence introduced by it on the trial tended to show that 
it had only a special ownership in or lien upon the goods.  
The finding made by the court then is supported by the 
evidence; but the evidence, and all the evidence in the 
case,was irrelevant under the issues, and the finding made 
is not responsive to the issues and not supported by the
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pleadings, and the judgment is erroneous. (See Robinson 
v. Kilpatrick-Koch Dry Goods Co., 50 Neb., 795.1 The judg
ment of the district court is 

REVERSED.  

AMBROSE AFFROLDER ET AL. V. STATE OF NEBRASKA.  

EX REL. PETER MCMULLEN.  

FILED MARCH 17, 1897. No. 7180.  

1. Constitutional Law: TITLES AND SUBSTANCE OF BILLs. Section 11, 
article 3, of the constitution should be so liberally construed as to 
admit of the insertion in a legislative act ofWall provisions which, 
though not specifically expressed in the title, are comprehended 
within the objects and purposes of the act as expressed in its 
title, and to admit all provisions which are germane, and not for
eign, to the provisions of the act as expressed in its title.  

2. Schools and School Districts: PURCHASE OF TEXT-BOOKs: VALIDITY 
OF STATUTE. Chapter 46, Session Laws of 1891, contains no sub
ject that is not germane to the object of the act as expressed in its 
title, and, therefore, does not violate the provisions of section 11, 
article 3, of the constitution, that "No bill shall contain more 
than one subject, and the same shall be clearly expressed in its 
title." Said act is complete in itself and does not violate the re
quirement of section 11, article 3, of the constitution, that "No law 
shall be amended unless the new act contain the section or sec
tions so amended, and the section or sections so amended shall be 
repealed." 

ERnon from the district court of Burt county. Tried 
below before AMBROSE, J. Affirmed.  

H. H. Bowes, for plaintiffs in error.  

Charles T. Dickinson, contra.  

John H. Barry and H. Gilkeson, amici curiw.  

RAGAN, C.  

In the district court of Burt county Peter McMullen 
made application for a peremptory writ of vnandamus to
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compel Ambrose Affiholder and others, constituting the 
school board of school district No. 58 of said county, to 
purchase and furnish to the children of school age of 
said district necessary text-books in accordance with 
the provisions of chapter 46 of the Laws of 1891, being 
subdivision 18 of chapter 79, Compiled Statutes. An al
ternative writ was issued, and for a return thereto the 
school board interposed the defense that said act was un
constitutional. The writ was issued as prayed, and the 
school board has prosecuted here a petition in error.  

1. The first argument is that the act under considera
tion violates section 11, article 3, of the constitution, which 
provides: "No bill shall contain more than one subject, 
and the same shall be clearly expressed in its title." The 
title of the act in question is, "An act to provide cheaper 
text-books, and for district ownership of the same." (Ses
sion Laws, 1891, ch. 46, p. 334.) Section 10 of this act 
also provides: "The provisions of this act shall include 
all school supplies." The argument is that the object of 
the act,as expressed by its title, is to require school boards 
to provide text-books for their districts, and that the sub
ject "supplies," mentioned in the tenth section of the act, 
is not included in nor germane to the term "text-books," 
the subject of the act under consideration. In other 
words, it is insisted that the act in question contains two 
subjects, viz., "text-books," which is provided for in the 
title of the act, and "school supplies," which is not men
tioned in the title of the act. But this constitutional 
provision should be liberally construed, and so construed 
as to admit of the insertion in a legislative act of all pro
visions which, though not specifically expressed in the 
title, are comprehended within the objects and purposes 
of the act as expressed in its title; and to admit all pro
visions which are germane, and not foreign, to the pur
poses of the act as expressed in its title. (Barnhill v.  
Teague, 96 Ala., 207; State v. Madson, 45 N. W. Rep.  
[Minn.], 856.) In Kansas City d& 0. R. Co. v. Frey, 30 Neb., 
790, it was held: "A bill which has but one general ob-

92 .NEBRASKA REPORTS. [Vot. 51



Affholder v. State.  

ject that is clearly expressed in the title thereof is not 
objectionable on the ground that it contains two or more 
subjects." The general object of the act under considera
tion was to require school districts, at public expense, to 
furnish text-books for the use of the children attending 
school. This object is clearly expressed in the title of 
the act, and the question is whether the words "school 
supplies," found in the tenth section of the act, is em
braced within the meaning of the term "text-books." 
"School supplies," as used in this act, means maps, charts, 
globes, and other apparatus necessary for use in schools, 
and we think that a chart or a map or a globe is as much 
a text-book as a reader or speller within the purposes and 
intention of the act under consideration. Section 6, arti
cle 8, of the constitution of Nebraska provides: "The leg! 
islature shall provide for the free instruction in the com
mon schools of this state of all persons between the ages 
of five and twenty-one years." What methods and what 
means should be adopted in order to furnish free instruc
tion to the children of the state has been left by the con
stitution to the legislature. Prior to the passage of the 
act under consideration instruction in all public schools 
was gratuitous, and by this act the legislature has seen 
fit to require the various school districts to purchase text
books necessary to be used in the schools. We do not 
think the term "text-books" should be given a technical 
meaning, but that it is comprehensive enough to and does 
include globes, maps, charts, pens, ink, paper, etc., and 
all other apparatus and appliances which are proper to 
be used in the schools in instructing the youth; and we 
conclude, therefore, that the act under consideration is 
not broader than its title, and that the term "school sup
plies," found in the tenth section of the act, is not foreign 
to the term "text-books" found in the title of the act, but 
is germane to, and comprehended and included within, the 
term "text-books." 

2. A second contention is that the act under considera
tion violates said section 11, article 3, of the constitution,
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because it in effect modifies or amends certain sections 

of the general school law, and that these sections modi

fied or amended are not contained in the act under con

sideration, and the amended sections of the general 

school law are not by this act repealed. We do not de

cide whether the act under consideration modifies or 

amends any provision of the general school law, for if it 

does, it is not for that reason unconstitutional. The act 

under consideration is a complete act in itself, and such 

an act is not inimical to the constitutional requirement 

that no law shall be amended unless the new act contains 

the section or sections so amended, although such com

plete act may be repugnant to, or in conflict with, the 

prior law not referred to nor in express terms repealed by 

the later act. (Statc v. Cornell, 50 Neb., 526, and cases 

there cited.) The judgment of the district court is right 

and is 
AFFIRMED.  

SENECA G. DORR, APPELLEE, v. Louis MEYER ET AL., 

IMPLEADED WITH A. W. JANSEN, APPELLANT.  

FILED MARCH 17, 1897. No. 7195.  

1. Mortgages: SUBSEQUENT PURCHASER. A subsequent mortgagee of 

real estate is a subsequent purchaser thereof within the meaning 

of section 16, chapter 73, Compiled Statutes.  

2. _. . One who takes a real estate mortgage to secure a.  

pre-existing debt actually and justly owing to him, without notice, 

actual or constructive, of the existence of an outstanding unre

corded mortgage against such real estate, is a subsequent pur

chaser in good faith within the meaning of section 16, chapter 73, 

Compiled Statutes.  

APPEAL from the district court of Lancaster county.  

Heard below before HALL, J. Affirmned.  

Daniel F. Osgood, for appellant.
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Roscoe Pound, Burr & Burr, and Davis, Hibner & Whit
more, contra.  

RAGAN, C.  
This is a suit in equity brought in the district court of 

Lancaster county by Seneca G. Dorr to foreclose a real 
estate mortgage against Louis Meyer and wife and others.  
Lionel C. Burr, Nelson C. Brock, and Albert W. Jansen 
were made defendants to the action and filed cross
petitions claiming liens upon the property described in 
Dorr's petition. Jansen claimed a lien upon the prop
erty by virtue of a mortgage made thereon by Meyer and 
wife in 1888, but not recorded until August, 1893. Both 
Burr and Brock claimed liens upon the property by virtue 
;of mortgages made by Meyer and wife in 1893, but re
corded before the record of Jansen's mortgage. The dis
trict court, by its decree, postponed the lien of Jansen's 
mortgage to the mortgages of Burr and Brock, and Jan
sen has appealed.  

1. The court found-and the evidence sustains the find
ing-that the mortgages made by Meyer and wife to Burr 
and Brock in 1893 were made and accepted in good faith 
to secure debts actually and justly owing by Meyer at 
that time to Burr and Brock; and that neither Burr nor 
Brock had any knowledge or notice of the existence of 
Jansen's mortgage until after their mortgages had been 
recorded. The record presents two questions, the first 
of which is whether Burr and Brock are subsequent pur
chasers of the real estate within the meaning of section 
16, chapter 73, Compiled Statutes. This section provides: 
"All deeds, mortgages, and other instruments of writing 
which are required to be recorded shall take effect and 
be in force from and after the time of delivering the same 
to the register of deeds for record, and not before, as to 
all creditors and subsequent purchasers in good faith 
without notice; and all such deeds, mortgages, and other 
instruments shall be adjudged void as to all such credit
ors and subsequent purchasers without notice whose
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deeds, mortgages, and other instruments shall be first 
recorded; Provided, That such deeds, mortgages, or in
struments shall be valid between the parties." TheCode 
of Iowa, like ours, provides that the mortgagor of real 
estate, in the absence of a stipulation to the contrary, 
retains the legal title and the right to the possession of 
the real estate mortgaged; and the registry law of the 
state of Iowa provides: "No instrument affecting real 
estate is of any validity against subsequent purchasers 
for a valuable consideration without notice, unless re
corded in the office of the register of deeds of the county 
in which the land lies, as hereinafter provided." Con
struing this registry act and the Code, the supreme court 
of Iowa, in Porter v. Greene, 4 Ia., 571, held that a mort
gagee of real estate is a purchaser within the meaning 
(if the laws of this state respecting the recording of in
struments. This case was followed and approved in 
Sccvers v. Delashmutt, 11 Ia., 174. But section 45 of chap
ter 73, Compiled Statutes, provides: "The term 'pur
chaser,' as used in this chapter, shall be construed to 
embrace every person to whom any real estate, or interest 
therein, shall be conveyed for a valuable consideration." 
Leaving out of consideration, then, the adjudicated cases 
bearing upon the point under consideration, and looking 
only to the statute, there seems to be no doubt that a 
subsequent mortgagee of real estate is a subsequent pur
chaser thereof within the meaning of said section 16 of 
chapter 73.  

2. The mortgages of Meyer and wife to Burr and Brock 
were given to secure a pre-existing debt, and the second 
question presented is whether Burr and Brock were pur
chasers in good faith within the meaning of said section 
16 of said chapter 73. A diversity of opinion exists among 
the courts as to whether one who takes security for a pre
existing debt is a good-faith holder of such security 
within the meaning of the law-merchant, or within the 
meaning of the registry acts. But the question is no 
longer an open one in this state. Section 14, chapter 32,
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Compiled Statutes, provides that a chattel mortgage, un
less the same or a copy thereof is filed, or unless the prop
erty mortgaged should be accompanied by an immediate 
delivery and followed by an actual and continued change 
of possession thereof, "shall be absolutely void as against 
the creditor of the mortgager and as against subsequent 
purchasers and mortgagers in good faith." Construing 
this statute in State Bank of hIshton v. Kelley, 47 Neb., 
678, it was held that a mortgagee in good faith within 
the meaning of this section was one who took his mort
gage to secure a debt actually and justly owing to him 
without notice, actual or constructive, of other existing 
claims against the mortgaged property. This ruling was 
adhered to on rehearing or the same case in 49 Neb., 242.  
To the same effect see Turner v. Killian, 12 Neb., 580; 
Beagle v. Miller, 37 Neb., 855; Chaffee v. Atlas Lumber Co., 
43 Neb., 224; Henry v. Vlict, 33 Neb., 130; Babcock v. Jor
dan, 24 Ind., 14; National Bank v. Whitney, 103 U. S., 99.  
And for a discussion of the same principle see Barker v.  
Lichtenberger, 41 Neb., 751; Brooklyn &1 N. R. Co. v. Republic 
Nat. Bank, 102 U. S., 14. It is true that section 14 of said 
chapter 32 in express terms protects subsequent mort
gagees in good faith, while section 16, chapter 73, by its 
terms protects only creditors and subsequent purchasers, 
but this section must be read in connection with section 
45 of the same chapter, and when so read there can be no 
doubt that the intention of the legislature was to extend 
the protection of the recording acts to good-faith subse
quent mortgagees of real estate. Since, therefore, Burr 
and Brock took their mortgages without knowledge or 
notice of the existence of Jansen's mortgage, and took 
them to secure a debt honestly and justly owing, they 
must be held to be subsequent purchasers in good faith 
within the meaning of said section 16 of said chapter 73.  
The decree of the district court is right and is in all things 

AFFIRMED.
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WOODBRIDGE BROTHERS V. HI. A. DE WITT ET AL.  

FILED MARCH 17, 1897. No. 7096.  

1. Replevin: PLEADING: PRoor. The ordinary rules of pleading do not 
apply in replevin. A party may prove fraud under general allega
tions of ownership and right of possession.  

2. - : : INTERVENTION. The foregoing rule applies 
equally to intervenors in a replevin suit.  

3. Estoppel: WRITINo: DECEIT. The doctrine that the negligence of a 
party in signing a writing estops him from afterwards urging 
that it does not contain the true agreement of the parties is not 
applicable in a suit between the original parties thereto or their 
privies, where the party seeking enforcement practiced fraud or 
deception in order'to induce the other to sign without reading.  

4. Rulings on Evidence: REVIEW. An assignment that the court erred 
in permitting the introduction of evidence must specifically des
ignate the ruling complained of.  

Enuon from the district court of Douglas county.  
Tried below before WALTON, J. Affirmcd.  

John 0. Yeiser, for plaintiffs in error.  

I. J. Dunn, contra.  

IRVINE, C.  

This was an action in replevin by Woodbridge Bros.  
against H. A. De Witt to recover possession of a piano 
to which the plaintiffs claimed title under a so-called 
lease, which was more properly a contract of sale reserv
ing title in the vendors until full payment should be 
made, with a right to take possession on default of pay
ment. The property was taken under the writ and de
livered to the plaintiffs. H. A. De Witt made no appear

ance. Pauline De Witt intervened, claiming ownership 
and right of possession in herself. The suit was brought 
before a justice of the peace, resulting in judgment in her 
favor. The plaintiffs appealed to the district court,
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where a trial to a jury again resulted in a judgment in 
Pauline De Witt's favor, and the plaintiffs prosecute 
error to this court.  

Plaintiffs in the first place contend that the district 
court erred in overruling their motion to strike the inter
venor's answer from the files because it presented an 
issue not tried before the justice. The petition of inter
vention before the justice alleged generally that the in
tervenor was the owner of the property; that she had 
paid therefor in full; that she was entitled to the posses
sion thereof, and that H. A. De Witt was not the owner 
and claimed no interest therein. In the district court 
she alleged in addition that the lease under which plaint
iffs claim was procured by false representations made by 
plaintiffs to the mother of H. A. De Witt, who acted as 
his agent, to the effect that the lease was only a matter 
of form, and that no interest would be charged on the 
purchase price. Further, she alleged that Mrs. De Witt 
had no authority to execute the lease on behalf of H. A.  
De Witt in such manner as to charge him with interest.  
We think the pleadings in the district court present no 
departure from the issues before the justice. The rules 
of pleading in replevin cases are specially provided by 
statute and constitute an exception to the ordinary rules 
governing other cases. It is sufficient for the plaintiff to 
allege generally ownership and right of possession in 
himself. A denial of these averments is generally a suf
ficient answer to admit evidence of any character defeat
ing the plaintiffs' right of possession, and under issues so 
made the parties may prove fraud. (Phlwnix Iron Works 
Co. v. McEvony, 47 Neb., 228, and cases there cited.) If 
as between the original parties fraud may be proved under 
such general averments, there is no reason why an inter
venor should be held to greater strictness in pleading.  
Fraud in procuring the contract of lease or conditional 
sale was therefore admissible under the petition of inter
vention before the justice, and pleading the fraud specific
ally in the district court did not inject a new issue. It
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simply restricted the pleader to the proof of certain facts 
which might have been proved under more general allega
tions.  

It is next assigned that the verdict is not supported by 
the evidence. The evidence on behalf of the intervenor 
tends to show that Mrs. De Witt, Pauline De Witt, and 
the latter's sister resided together. H. A. De Witt was 
the son of Mrs. De Witt, and brother of Pauline. Some 
negotiations had taken place for the sale of a piano, and 
it seems, although the evidence is not conclusive, that 
H. A. De Witt was to become the responsible purchaser.  
He authorized his mother to select the piano, and we 
think the evidence is such as to conclusively show that 
she was generally authorized to purchase it on his behalf.  
She went to the place of business of Woodbridge Bros., 
selected a piano, and agreed to pay therefor $250 -in 
monthly installments of $10 each. No interest was to be 
charged on the unpaid purchase money. After the nego
tiations were completed, and as they were about to leave 
the store, a member of the plaintiff firm presented Mrs.  
De Witt with a written instrument and requested her to 
sign it. In the language of the witness he told Mrs. De 
Witt "it was of no importance, but a matter of form." 
Mrs. DeWitt then,without reading, signed the instrument 
simply "De Witt." It turned out to be a so-called lease or 
contract of conditional sale, providing for interest on de
ferred payments at ten per cent per annum. The pur
chase was made in 1886. The final payment of the $250 
was made, according to some witnesses, in 1888; accord
ing to the testimony of the plaintiffs early in 1889. This 
suit was not instituted until March, 1893, plaintiffs claim
ing merely that about $28 of interest remained unpaid.  
It is elementary that where a contract is reduced to writ
ing, parol evidence is not admissible to contradict it or 
vary its terms. It is also true that a party cannot gen
erally avoid the effect of a written contract by showing 
that he signed it without reading. it-or in ignorance of its 

terms, but he may avoid it for fraud. The general rule
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referred to is not applicable in a suit between the original 
parties to the contract where the defense is that the writ
ing by reason of fraud does not embrace the contract ac
tually made. (Ward v. Spelts, 39 Neb., 809; Cole Bros. v.  
Williams, 12 Neb., 440; Aultman v. Finck, 36 Neb., 680.) 
Pauline De Witt claims under a transfer from her 
brother, and -while there is uo evidence that this was a 
transfer for a valuable consideration, and she obtained no 
greater rights than her brother, she stands in privity with 
him and her rights are as great as his would be. In the 
light of the authorities cited we conceive the rule to be 
that where a party, to induce another to sign a contract 
which the other does not read, practices any misrepresen
tation or artifice in order to prevent a reading of the con
tract and secure its execution, relief may be had on the 
ground of fraud. The testimony on the part of the inter
venor tends to show that the plaintiffs, after a complete 
oral contract, represented to Mrs. De Witt that the docu
ment handed to her for signature was of no importance, 
but merely a matter of form. This might not be sufficient 
in a case between two men of affairs to excuse a critical 
examination of the instrument, but the fact that the repre
sentation was made to a woman, probably unused to busi
ness transactions, in the course of as ordinary an event 
as the purchase of chattels in a retail shop, was proper 
for the consideration of the jury, and whatever we might 
think of the case if originally proposed to us for solution, 
we think there was sufficient to go to the jury on an issue 
of fraud and.sufficient to sustain a verdict. The further 
fact that the principal had been paid in full about four 
years before the plaintiffs undertook to assert any rights 
under the written contract was also a circumstance for 
consideration by the jury. The plaintiffs contend that 
in any event interest should be allowed on delinquent in
stallments of the purchase money; that the evidence 
shows that all payments were not promptly made, and 
that there was therefore something due the plaintiffs by 
way of interest aside from the contract. But this argu-
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ment disregards the fact that if the written contract was 
unenforceable, for fraud in its procurement, the contract 
made was the oral one for a sale of the piano, title pass
ing to the vendee, and the remedy of the vendors was by 
action for interest, and not replevin for the piano.  

It is assigned that "the court erred in permitting de
fendant to introduce evidence of the physical condition 
of Mrs. De Witt, mother of defendant." This assignment 
is evidently directed to certain evidence introduced to 
show that Mrs. De Witt was an invalid and unable to give 
her deposition, and it was probably offered on the theory 
that her testimony lying more properly in the control of 
the intervenor, and she being a principal actor in the 
transaction, a presumption against the intervenor would 
lie unless the failure to produce her as a witness was ex
plained. We need not inquire into the admissibility of 
this evidence because the assignment of error as we have 
quoted it, is too indefinite for review. It does not call 
attention to any particular ruling of the trial court.  

Complaint is made of the second instruction given by 
the court. In the motion for a new trial the assignment 
is made as to all the instructions of the court en masse.  
Under the familiar rule this assignment is bad if any of 
the instructions complained of be good. No complaint 
is made of any other.  

AFFIRMED.  

MRS. J. B. FLANDERS V. LYON & IEALY ET AL.  

FILED MARCH 17, 1897. No. 7175.  

Replevin: SUBSTITUTION OF PLAINTIFF. In a replevin suit, where the 
plaintiff has taken the property, it is error to permit a stranger 
to be substituted for the original plaintiff over defendant's objec
tion.  

ERROR from the district court of Douglas county.  
Tried below before BLAIR, J. Reversed.
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E. R. Duffic, for plaintiff in error.  

Daniel L. Johnson, contra.  

IRVINE, C.  

Lyon & Healy, a corporation, brought this action in 
replevin before a justice of the peace for a piano, piano 
stool and cover, claiming the same under a chattel mort
gage. The plaintiff gave bond and the property was de
livered to it under the writ. Subsequently a motion was 
filed by Lyon & Healy for leave to substitute P. J. Healy 
as plaintiff, "for the reason that the note and mortgage 
on which this action is based have been assigned to said 
P. J. Healy, who now owns the same." A motion was 
also filed by P. J. Healy asking on his part that he be 
made plaintiff instead of Lyon & Healy. These motions 
were sustained over the objection and exception of the 
defendant, and Healy substituted for the corporation of 
Lyon & Healy as plaintiff. The defendant made no fur
ther defense and judgment was rendered for the plaintiff.  
Defendant took error to the district court, assigning as 
error the substitution of Healy for the corporation.  
The district court affirmed the judgment of the justice, 
and the defendant seeks by these proceedings to reverse 
the judgment of affirmance rendered by the district court.  
On the one side it is argued that the substitution was 
made because it appeared that the note and mortgage 
never had belonged to Lyon & Healy, but to P. J. Healy.  
On the other it is assumed that there had been a transfer 
of interest after the institution of the suit. Certain depo
sitions appear in the transcript as filed in the district 
court, but there was not, and could not at that time have 
been, any bill of exceptions embodying the evidence be
fore the justice on the hearing of the motion. (Moline, 
Milburn & Stoddard Co. v. Curtis, 38 Neb., 520.) We must 
therefore proceed upon the assumption that the evidence 
was such as to justify the action of the justice, if such
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an order be under any circumstances proper, and the sole 
question presented is, therefore, whether under any cir
cumstances a court may properly, against the objection 
of the defendant, substitute a new party for the plaintiff 
in an action of replevin where the property has been de
livered to the plaintiff under the writ.  

Section 144 of the Code provides: "The court may, 
either before or after judgment, in furtherance of justice, 
and on such terms as may be proper, amend any pleading, 
process, or proceeding by adding or striking out the name 
of any party, or by correcting a mistake in the name of a 
party." Under similar provisions it has generally been 
held that the object of this provision is to cure misjoin
ders, or non-joinders, and mistakes in the names of par
ties, and that it does not permit a sole party plaintiff to be 
dismissed and a new plaintiff substituted. To permit 
this would be to create a cause of action, perhaps, in the 
new plaintiff, where none existed in the original plaintiff 
when the suit was begun. (Davis v. Mayor of New York, 
14 N. Y., 50; Leaird v. Moore, 27 Ala., 326; Dubbers v.  
Goux, 51 Cal., 153; Gresham v. Webb, 27 Ga., 320.) There 
are some cases stating a different rule, but under this the 
substitution of parties is held not to be a matter of right, 
but a power to be exercised in the discretion of the court, 
and it is clear that it should not be exercised where it 
would operate to the prejudice of the adverse party.  
(Strickland v. Bridges, 21 S. Car., 21; Hubler v. Pullen, 9 
Ind., 273; Hanlin v. Baxter, 20 Kan., 134.) What it was 
sought to do in this case was not merely to correct a mis
take whereby the proper plaintiff had been improperly 
designated, or to remedy a non-joinder by adding a now 
plaintiff, but to substitute actually a party claiming own
ership to the replevied property for an entirely different 
party who had seized it under the writ of replevin, and to 
dismiss the former party from the case. This right is 
claimed under section 45 of the Code, which provides: 
"An action does not abate by the death, marriage, or 
other disability of a party, or by the transfer of any in-

104 NEBRASKA REPORTS. [VOL. 51



VOL. 51] JANUARY TERM, 1897. 105 

Flanders v. Lyon.  

terest therein, during its pendency, if the cause of action 
survive or continue. In the case of the marriage of a 
female party, the fact being suggested on the record, the 
husband may be made a party with his wife; and in the 
case of the death or other disability of a party the court 
may allow the action to continue by or against his repre
sentative or successor in interest. In case of any other 
transfer of interest the action may be continued in the 
name of the original party, or the court may allow the 
person to whom the transfer is made to be substituted in 
the action." This language is general in its terms, but 
it does not follow for that reason that it is applicable to 
a plaintiff in replevin who has taken the property under 
the writ. Section 430 of the Code is equally general in 
its terms in permitting a dismissal by the plaintiff with
out prejudice, but a plaintiff in replevin who has taken 
the property cannot so dismiss the action without defend
ant's consent. (Garber v. Palmer, 47 Neb., 699.) An ac
tion in replevin is peculiar, in that when the plaintiff 
obtains possession of the property both parties become 
actors, and a verdict adverse to the plaintiff entitles 
the defendant to an affirmative judgment against the 
plaintiff for a return of the property, or for its value 
if a return cannot be had. The plaintiff in replevin 
must recover on the strength of his own title. (Goodman 
v. Kennedy, 10 Neb., 270; Bardwell v. Stubbert, 17 Neb., 
485; Kavanaugh v. Brodball, 40 Neb., 875.) If, therefore, 
one not entitled to the possession of the property takes 
the same by writ of replevin from the defendant, the de
fendant not only is entitled in that action to an affirmative 
judgment against the plaintiff, but that right cannot be 
defeated by a transfer to a stranger and the substitution 
of that stranger for the original plaintiff. To permit 
such a proceeding would be equivalent in all respects to 
permitting in an ordinary civil action a new defendant to 
be substituted for the original defendant, without con
sent of plaintiff, upon a showing that between the old 
and new defendants there had been made a contract by
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which the new had assumed the liability of the old. If 
IHealy was in fact entitled to the,possession of the prop
er-ty, he might, under section 50a of the Code, intervene 
and assert his rights as against both plaintiff and defend
ant. But the plaintiff, who had taken the property and 
become liable to defendant therefor, if it should result 
that it was wrongfully taken, cannot dismiss himself 
from the case and substitute a stranger without defend
ant's consent.  

The judgment of the district court is reversed and the 
cause remanded, with directions to the district court to 
reverse the judgment of the justice of the peace, and for 
further proceedings not inconsistent with this opinion.  

REVERSED AND REMANDED.  

QUILLER BECK V. STATE OF NEBRASKA.  

FILED MAucT 17, 1897. No. 9022.  

1. Criminal Law: ALIB. In a criminal case it is error to instruct that 
the burden of proof is upon the accused to establish an alibi by a 
preponderance of the evidence. (Cascy v. State, 49 Neb., 403.) 

2. Conflicting Instructions. Where the law is Incorrectly stated in 
one instruction, the error is not cured by another which correctly 
states the law upon the same subject.  

ERROR to the district court for Otoe county. Tried be
low before RAMSEY, J. Reversed.  

Bane & Altschuler and L. F. Jackson, for plaintiff in 
error.  

C. J. Smynth, Attorney General, and Ed P. Smith, Deputy 
Altorney General, for the state.
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IRVINE, C.  

The plaintiff in error was convicted of grand larceny 
and sentenced to imprisonment for four years. He brings 
the judgment here for review.  

Among the errors assigned is the giving of the fifth in
struction, which is as follows: "You are instructed that 
one of the defenses interposed by the defendant in this 
case is what is known in law as an alibi; that is, that 
the defendant was at another place at the time of the 
commission of the crime charged in the information, and 
you are instructed in this connection that such a defense 
is as proper and legitimate, if proved, as any other, and 
all the evidence bearing on that point should be carefully 
considered by the jury; and in this connection you are 
further instructed as a matter of law that where the 
state makes out such a case as would sustain a verdict of 
guilty, and the defendant offers evidence of an alibi, the 
burden is upon the defendant to prove this defense by a 
preponderance of the evidence; and when the proof is in, 
the question for you to determine from all the evidence, 
both that given for the state and for the defendant, is, is 
the defendant guilty beyond a reasonable doubt, as 
charged in the information? And if from all the evi
dence on the part of the state, and upon the part of the 
defendant, touching the question of an alibi, then if you 
have any reasonable doubt of the guilt of the defendant 
in this case as he stands charged in the information, your 
verdict should be not guilty." It will be observed that 
this instruction, among other things, told the jury that 
with regard to an alibi "the burden is upon the defend
ant to prove this defense by a preponderance of the evi
dence." This was error. (Casey v. State, 49 Neb., 403; 
Gravely v. State, 38 Neb., 871.) 

It is suggested that the instruction as a whole states 
the law correctly. It is true that in another part of the 
instruction it is said that if from all the evidence, in
cluding that relating to the alibi, there is any reasonable
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doubt of the guilt of the defendant, he should be ac
quitted; but the most that can be said is that the in
struction in its different parts is conflicting. An inac
curate or incomplete instruction may be cured if by refer
ence to the rest of the charge the defect is supplied or the 
law accurately stated; but an absolute misstatement of 
the law is not cured by a correct statement elsewhere in 
the charge. (Wasson v. Palmer, 13 Neb., 376; Ballard v.  
State, 19 Neb., 609; Barr v. State, 45 Neb., 458.) 

REVERSED AND REMANDED.  

A. B. SLATER ET AL., APPELLANTS, V. JAMES SKIRVING 

ET AL., APPELLEES.  

FILED MARCH 17, 1897. No. 8565.  

1. Res Judicata: EFFECT OF JUDGMENT: ESTOPPEL. There is a differ

ence between the effect of a judgment as a bar or estoppel against 
the prosecution of a second action upon the same claim or demand, 
and its effect as an estoppel in another action upon a different 
claim or cause of action. In the former case a judgment on the 
merits constitutes an absolute bar to a subsequent action, not 
only as to every matter offered and received to sustain or defeat 
the claim but as to any other admissible matter which might have 
been offered for that purpose. But where the second action is 
upon a different claim or demand, a judgment in the prior action 
operates as an estoppel only as to those matters in issue upon 
the determination of which the finding or verdict was rendered.  
Cromwell v. County of Sac, 94 U. S., 351, followed.  

2. - : EVIDENCE OF ISSUEs. Where the record leaves it uncertain 
as to what issues were adjudicated, extrinsic evidence is admissi
ble in another action for a different object to show on what issue 
or issues the first case was determined. But extrinsic evidence is 
not admissible to contradict the record.  

3. - : ESTOPPEL: EVIDENCE. A party may not present issues for 
determination and avoid the effect of an estoppel by withholding 
proof thereof.  

4. - : -: . Therefore, where a plaintiff alleges several 
facts the proof of any one of which entitles him to judgment, and 
there is a general finding against him, it will be conclusively pre
oumed that each fact so 4verre4 was determined against hing,
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5. - . Judgment by default was rendered against A and others.  
At a subsequent term they filed a petition under section 602 to 
vacate the judgment on the ground that it had been irregularly 
obtained; that the petition stated no cause of action, and that it 
had been procured through a fraud upon the jurisdiction of the 
court. This petition was dismissed on a general finding against 
petitioners. . They then brought an original action to enjoin 
against the enforcement of the judgment on the ground that it 
was void, alleging the same matters. Held, That each of the mat
ters pleaded in the former proceeding being pertinent to such a 
proceeding, the judgment in that case made them res judicata here.  

6. Default: JUDGMENT. Where a defendant is in default the allegations 
of the petition are to be taken as true against him, except allega
tions of value and amount of damage; and if the petition states a 
cause of action, the plaintiff is entitled to judgment without proof 
except as to the quantum of damages.  

APPEAL from the district court of Holt county. Heard 
below before KINKAID, J. Affirmed.  

if. M. Uttley and W. S. Summers, for appellants.  

l. F. Harrington and J. J. Harrington, contra.  

IRVINE, C.  

Skirving brought an action in the district court of Holt 
county against Slater, Savage & Kelley and one Kemp.  
A summons was served on Kemp in Holt county, and an
other, issued to Douglas county, was there served on 
Slater, Savage & Kelley. Kemp appeared and answered.  
Slater, Savage & Kelley, who had been sued as a copart
nership, appeared specially and procured the service as 
to them to be quashed. Skirving then amended his pe
tition so as to make the individuals composing the firm 
of Slater, Savage & Kelley parties defendant, and another 
summons was issued to Douglas county and there served 
upon them. Subsequently judgment was rendered by 
default against Slater, Savage & Kelley, the cause being 
continued as to Kemp. Slater, Savage & Kelley at the 
following term of court filed a petition to vacate the judg
ment under section 602 of the Code of Civil -Procedure,
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The court dismissed this petition and the case was 
brought to this court by petition in error, where the judg
ment of the district court was affirmed. (Slater v. Skirv
ing, 45 Neb., 594.) The statement of the case in that opin
ion is quite full, and.reference may be made to it for 
further facts. After the affirmance of that judgment the 
present action was instituted as an original action to 
enjoin the enforcement of the first judgment, on the 
ground that it is void. The former petition alleged, in 
brief, as reasons for vacating the judgment, that it was 
irregularly obtained, that the petition stated no cause of 
action, and that jurisdiction was obtained by fraud upon 
the court and upon these plaintiffs. The present petition 
alleges these same matters, simply with more detail; and 
further, that the original judgment was procured by per
jury. The defendants in this action, by their answer, 
among other things plead res judicata, the judgment dis
missing the petition to vacate the original judgment be
ing relied on as an adjudication of the matters here 
pleaded. It is on this question that the argument chiefly 
turns.  

A circumstance on which some stress is laid in one 
brief, and of which complaint is made in the other, is 
that this court in its opinion in the former case referred 
to the petition as "a petition in equity." This phrase was 
inadvertently used. An examination of the opinion 
shows that the case was treated as it was in fact, a pro
ceeding under section 602 of the Code to vacate the judg
ment. That is a proceeding in the original action, and 
not a distinct action. (Iler v. Darcll, 5 Neb., 192.) We 
therefore consider this case from the standpoint of the 
plaintiffs, regarding it not as a proceeding for the same 
object as the former, instead thereof treating the former 
proceeding as one supplementary to the original case, 
merely to vacate the judgment, and this as an original 
action appealing to the general equity powers of the court 
to relieve against a void judgment. In another point, 
also, we proceed from the standpoint of the plaintiffs, 
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and adopt as a correct expression of the law the language 
of Mr. Justice Field in Cromwell v. County of Sac, 94 U. S., 
351: "It should be borne in mind, as stated by counsel, 
that there is a difference between the effect of a judgment 
as a bar or estoppel against the prosecution of a second 
action upon the same claim or demand, and its effect as 
an estoppel in another action between the same parties 
upon a different claim or cause of action. In the former 
case the judgment, if rendered upon the merits, consti
tutes an absolute bar to a subsequent action. It is a 
finality as to the claim or demand in controversy, con
cluding parties and those in privity with them not only 
as to every matter which was offered and received to 
sustain or defeat the claim or demand, but as to any 
other admissible matter which might have been offered 
for that purpose. * * * But where the second ac
tion between the same parties is upon a different claim 
or demand, the judgment in the prior action operates 
as an estoppel only as to those matters in issue or points 
controverted, upon the determination of which the find
ing or verdict was rendered." In considering this case 
in the light of that rule we shall assume for present 
purposes, without now deciding, first, that the purpose 
and object of this proceeding are so far different 
from the purpose and object of the former proceeding 
that this is to be regarded as an action based on another 
cause; second, that, therefore, no matter not actually 
litigated in the former proceeding was adjudicated 
thereby by implication so as to prevent its determination 
here. On the other hand, it follows from the rule stated 
that any issue in fact litigated and adjudicated between 
the parties in the former proceeding was so adjudicated 
therein as to estop the parties from relitigating it here.  
Proceeding on these lines, it Will be observed by reference 
to the former opinion that in that proceeding there were 
actually litigated and therein determined .the questions 
now presented as to whether the original judgment was 
rendered during term time or at a time when the court
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was actually in session, and whether there was presented 
such a case of casualty or surprise as to justify relief 
against the judgment. These matters having been in 
fact litigated, their determination in the former case ad
versely to the plaintiffs here bars them from again pre
senting such matters for determination, because there 
can be no doubt that the matters complained of justified 
an order vacating the judgment under the powers con
ferred by section 602 of the Code, and such matters were 
not only litigated in the former proceeding, but they were 
pertinent to that proceeding and properly there deter
mined.  

In the former proceeding these plaintiffs also pleaded 
the facts which they now claim operated as a fraud upon 
them and upon the jurisdiction of the court. While, per
haps, such a fraud would render the judgment void, and, 
therefore, open to collateral attack, and if so, perhaps 
the plaintiffs were not compellable to assert such facts in 
their former petition, and might have reserved them for 
use in a collateral attack, still there can be no doubt that 
they constituted "an irregularity in obtaining the judg
ment," and "fraud practiced by the successful party in 
obtaining the judgment." These are both grounds for 
vacating a judgment under section 602 of the Code. The 
facts now pleaded with regard to the fraud were, there
fore, properly pleaded in the former proceeding, and had 
they been proved, would have compelled a judgment in 
favor of these plaintiffs.  

The proof offered in this action in support of the plea 
of res judicata consists merely of the pleadings, the judg
ment having been admitted by the reply in form as 
pleaded in the answer. This judgment recites that evi
dence was adduced and contains a general finding "that 
the facts alleged in the petition of plaintiffs are not true." 
The general principles governing the pleading and proof 
of former judgments as estoppels are now quite well set
tled by so long a line of authorities that it is useless to 
review them. Generally speaking, in order that a. judg-

112 NEBRASKA REPORTS. [VOL. 51



Slater v. Skirving.  

ment in one action shall operate as an estoppel in a second 
action, it must be made to appear not only that there was 
a substantial identity of issues, but that the issue as to 
which the estoppel is pleaded was in the former action 
actually determined; and where the record is uncertain, 
parol evidence is admissible to show what issues were 
determined in the former suit (see the learned note of 
Messrs. Hare & Wallace to the Duchess of Kingston's 
case, in their edition of Smith's Leading Cases), and we 
think that while the authorities are conflicting, their 
greater weight is in favor of the view that the burden of 
proof is upon the party pleading the estoppel to establish 
the fact of the adjudication by extrinsic evidence if neces
sary, and not upon the other party to show that an issue 
which might have been adjudicated was not. But we 
conceive that sound principle requires that the record 
should be conclusive so far as it goes, and that extrinsic 
evidence must be confined to supplementing the record.  
No evidence is admissible to contradict it. To illis
trate: If in the former action the defendant interposed 
two different pleas and recovered a general verdict, ex
trinsic evidence would be admissible to show that the 
verdict was based on one only of these pleas, and that 
the matter involved in the other plea was not adjudicated, 
because such evidence merely explains the record, the de
fendant being entitled to judgment if either of his pleas 
was good. Again, if the plaintiff sues on two counts 
stating different causes of action, and the judgment is of 
such a character that it may have been based on only one 
count, it is proper to show upon which it was in fact 
based. But, on the other hand, if the defendant files two 
pleas, either of which would be good if proved, and the 
judgment was for plaintiff, then the record shows that 
both pleas must have been determined adversely to de
fendant, and to permit extrinsic evidence to show that 
one plea was abandoned would not supplement the rec
ord, but would contradict it. Now, in this case the plaint

12
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iffs alleged several facts. If they proved any one of these 
the original judgment should have been vacated. There
fore, a general finding against them necessarily involved.  
a determination adversely to the plaintiffs of each one of 
those facts. The plaintiffs could not avoid the effect of 
the estoppel merely by failing to introduce evidence in 
support of the particular averment in question. If they 
did not desire an adjudication of that issue they should 
have amended their petition and struck out the averments 
in support thereof. But the record on these facts requir
ing an adjudication of this issue in order to justify the 
judgment rendered, the plaintiffs are bound, whether or 
not they saw fit to offer evidence in the former action.  
(Ramsey v. Herndon, 1 McLean [U. S.], 450; Fisk v. Miller, 
20 Tex., 579; People v. Supervisors of San Francisco, 27 
Cal., 655; Underwood v. French, 6 Ore., 66; 2 Smith, Lead
ing Cases [8th ed.], p. 924; Freeman, Judgments, sec.  
272.) In the text-book cited the author intimates that 
the English rule is to the contrary, and that a party may 
avoid the effect of an estoppel merely by showing that 
while he pleaded facts which, if proved, would have re
sulted in a different judgment, he withheld all evidence 
tending to prove such facts. The cases cited do not sup
port that view. The leading case is Seddon v. Tutop, 6 
Term Rep. [Eng.], 607. In that case reliance was not 
placed on a former determination of the same issue in the 
pleader's favor. The plea was a former recovery by the 
adverse party. It clearly appeared that while the plaint
iff had taken a default in an action of assumpsit, wherein 
he had declared in one count upon a promissory note and 
in another for goods sold and delivered, he had on the 
inquisition proved only the note. The second action was 
for the goods. The court held that the first judgment 
was not a bar. It needs no argument to point out the 
distinction between pleading a former recovery by one's 
adversary and pleading a former adjudication in one's 
favor, but notwithstanding this distinction, Seddon v.  
Tutop has been severely criticised in later cases, and the
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opinion of Lord Kenyon in that case discloses that he 
was striving for a technical reason to support what he 
states to be the clear justice of the case. Hadley v. Green, 
2 Tyr. [Eng.], 390, and Deacon v. Great Western R. Co., 6 
U. .C. P., 241, are also cases where the plea was former 
recovery, and are distinguishable upon the same grounds 
as Seddon v. Tutop. We hold that inasmuch as these 
plaintiffs in the former proceeding pleaded the facts they 
now allege, and inasmuch as proof of those facts would 
have resulted in a determination in their favor, the find
ing and judgment having been against them, the record 
conclusively establishes an adjudication of the present 
issues whether or not any evidence was offered in the 
former case in support of the issues.  

This leaves for consideration merely the allegation that 
the former judgment was procured by perjury. This was 
not pleaded in the former proceeding, and assuming as 
we do, that this is an action for a different object and 
that it comes within the second branch of the rule in 
Cromwell v. Sac County, the plea of res judicata will be as
sumed not well taken on this issue. But it appears from 
the record that the original judgment was rendered 
against these plaintiffs by default. It was held in the 
former case that the petition stated a cause of action 
against them. There was, therefore, nothing in issue ex
cept the amount of damages, while the perjury now 
pleaded relates not to the amount of damages, but to the 
cause of action. The cause of action stood confessed 
when the judgment was rendered, and while perhaps tes
timony was taken in support thereof, still the judgment 
could not have been procured by perjury, because no evi
dence was necessary to entitle the plaintiff to judgment.  
There is no implied denial of the allegations of the peti
tion except as to the allegations of value. If an answer 
had been filed, every averment in the petition not con
troverted by the answer would be taken as true. (Code 
of Civil Procedure, sec. 134.) While we are aware that 
in some quarters an impression prevails that on default
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it is necessary for the plaintiff to prove his cause of ac
tion, this impression is unfounded in law. If it were 
true, a failure to answer would operate as a general de
nial and a party answering would be in a worse plight 
than one in default. The necessity for proof on default 
arises only from the last provision of section 134, that 
allegations of value or of amount of damages shall not be 
considered as true by failure to controvert them. Ex
cept as to the amount of damages Skirving was, on the 
default of the defendants in the original action, entitled 
to judgment without evidence, and the record therefore 
shows that judgment could not have been based on false 
or perjured testimony except as to its amount, to which 
it is not alleged that the perjury related. It follows that 
the judgment of the district court must be 

AFFIRMED.  

IN RE STATE TREASURER'S SEiITTLEMENT.  

FILED MARCH 18, 1897. No. 9020.  

1. Parliamentary Law: PROCEEDINGS OF BOARDS. The rule Is well set
tled that, where authority is conferred by law upon three or more 
persons to execute a public trust or agency, and in the execution 
thereof all are assembled to deliberate, or had notice and oppor
tunity to be present, the act of a majority is binding unless the 
statute expressly requires the concurrent action of all.  

2. State. Depositories: BONDS: APPROvAL. To constitute a bank a state 
depository of public funds it must give a bond for the safe keeping 
and payment of such deposits and the accretions thereof, condi
tioned as required by law, and approved by the governor, secretary 
of state, and attorney general, or any two of them, where all were 
present and conferred upon the subject.  

3. -- : EXCESSIVE DEPOSIT: LIABILITY OF SURETIES. The depositing 
by a state treasurer of public funds in a state depository bank in 
excess of one-half of the amount of the penalty of the bonvi given 
by said bank will not have the effect to release either the princi-
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pal or sureties from their obligation to repay the moneys deposited 
to the amount of fifty per centum of the bond and the accretions 
thereof.  

4. - : DEPOSIT BY TREASURER. A deposit of public moneys by a 

state treasurer in a legally constituted depository for public funds, 
in compliance with the provisions of the depository law, is in sub
stance and legal effect a loan of the moneys so deposited.  

5. - : - : TURNING OVER FUNDS. Public funds so deposited and 

remaining In a state depository at the termination of the office of 
a state treasurer, he is not required to withdraw therefrom and 
physically deliver the possession thereof to his successor in office.  

-6. -- : VALIDITY OF STATUTE. The state depository law is not 

amendatory of subdivision 8, section 2, article 4, chapter 83, Com
piled Statutes, in such a sense as to render it inimical to section 
11, article 3, of the constitution.  

SUBMISSION of controversy relating to settlement be
tween the outgoing state treasurer and his successor in 
office. Opinion.  

John H. Ames, for J. S. Bartley.  

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for J. B. Meserve.  

NORVAL, J.  

This is a submission to this court without action, under 
the provisions of section 567 of the Code of Civil Pro.  

cedure, upon an agreed statement of facts, accompanied 
with the necessary affidavit of merit, of a controversy be
tween J. S. Bartley, late state treasurer, and J. B.  

Meserve, his successor in office, to determine matters of 
difference relating to the settlement between the out

going treasurer and the incoming officer. The stipula
tion of facts discloses that at the expiration of said Bart

ley's term of office certain of the current funds belofiging 
to the state were on deposit in a number of state and 

national banks, all but four of which then, as well as at 

and prior to the depositing of the moneys therein by said 
Bartley, it is conceded, were duly constituted state de

positories under and in pursuance of the provisions of the
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act of the legislature entitled "An act to provide for the 
depositing of state and county funds in banks," the same 
being chapter 50, Laws, 1891 (Compiled Statutes, ch. 83, 
art. 13, sees. 3a-3g); that the other four banking institu
tions doing business within the state, to-wit, First Na
tional Bank of Plattsmouth, First National Bank of 
Lincoln, First National Bank of Greenwood, and the 
Buffalo County National Bank of Kearney, for the pur
pose of complying with the provisions of said law and 
constituting them state depositories to hold state moneys, 
each had given to the state a bond in due form, which had 
been approved by the secretary of state and attorney gen
eral alone and not by the governor, although he was pres
ent at the time the decision to approve said bonds was 
made; that said Bartley deposited in each of certain of 
the state depositories which had given bonds as required
by law more than fifty per centum of the amount of the 
bond given by it, and that said Bartley refuses to with
draw from each and all of the several state depositories, 
and physically deliver to said Meserve, any of the current 
funds of the state on deposit thereim 

The following questions are presented for our consid
eration and adjudication: 

1. Is a bond conditioned and signed as by law required, 
which has been approved by the secretary of state and 
attorney general alone, and afterwards deposited in the 
office of the auditor of public accounts, sufficient to con
stitute the bank giving such bond a state depository, 
within the meaning of the act to which reference has been 
had, or is the approval of the governor indispensable to 
the validity of such bond, he having met with the secre
tary of state and attorney general for the purpose of con
sidering, and did consider, such bond, and was present 
when the decision to approve the bond was reached, but 
dissented therefrom? 

2. Did the fact that said Bartley deposited in a lawful 
state depository moneys of the state in excess of fifty per 
centum of the penalty of the bond given by such bank
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release the principal or sureties on said bond as to the 
fifty per centum thus deposited? 

3. Are the current funds duly deposited by a state treas
urer, in accordance with law, in regularly constituted 
state depositories, and which remained on deposit therein 
at the time of the expiration of the term of such officer, 
to be considered and regarded as in the state treasury in 
such a sense as that the said funds are not required by 
law to be produced by the outgoing treasurer and the 
physical possession thereof delivered to his successor in 
office? 

Attention will be given to these propositions in the 
order in which they have been stated. Section 1 of the 
legislative enactment already mentioned, known as the 
"Depository Law," provides, inter alia, for the depositing 
and keeping on deposit, in banks of approved standing, 
moneys belonging to the several current funds in the 
state treasury. Section 3 declares that "for the security 
of the funds so deposited under the provisions of this act 
the state treasurer shall require all such depositories to 
give bonds for safe keeping and payments of such de

posits and accretions thereof, which bond shall run to the 
people of the state of Nebraska, approved by the gov
ernor, secretary of state, and attorney general." The 

section prescribes the conditions which the bond shall 

contain, and sets out the form of the bond, after which 

the section reads thus: "The treasurer shall not have on 

deposit in any bank at any one time more than one-half of 

the amount of the bond, given by said bank, said bond 

shall be deposited with and held by the state auditor." 

It will not escape notice that by the portion of the sec

tion above quoted the governor, secretary of state, and 
attorney general are the three persons designated by 
their names of office to approve the bonds of state de

positories, and that as to the bonds given by four of the 

banks claimed to be such depositories, but two of the 

three officers designated in the law joined in their ap
proval. The present state treasurer insists that it was
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indispensable to a valid execution of the authority con
ferred, that all three of the officers named should act to
gether and all concur in exercising such power. It is a 
familiar rule of law, and one which has been applied in 
numerous cases, that where a body or board is constituted 
by law to decide upon matters of public interest, in the 
absence of a provision to the contrary, a majority of its 
members may act, if all were present and consulted, or 
at least were duly notified of the time and place of meet
ing. In such case the act of the majority is the act of 
the body. (People v. Goghill, 47 Cal., 361; State v. Wilkes
ville Totonship, 20 0. St., 288; Ew parte Rogers, 7 Cow.  
[N. Y.], 526; State v. James, 4 Wis., 408; 19 Am. & Eng.  
Ency. of Law, 465, and numerous authorities there cited.) 
In note 1 on page 466 of the last authority it is said: "The 
dispatch of public business is not to be prevented, and 
the interest of the public is not to suffer, because one or 
more members after being notified are unable to attend.  
If all have been duly notified, it is a meeting of all the 
persons, and if a majority of the whole number attend, 
it is competent for that majority to do any act, or exer
cise any power conferred by law to the body collectively, 
as respects those who cannot, who neglect to, or who re
fuse to attend, it is the same as if they had attended and 
dissented from the act of those who were present." The 
same doctrine has been recognized and applied in People 
v. Peters, 4 Neb., 254, iopkins v. Scott, 38 Neb., 661, and 
State v. Bemis, 45 Neb., 724. In the case last cited there 

was under consideration section 145, chapter 12a, Com
piled Statutes, 1895, entitled "Cities of the Metropolitan 
Class." This section provides for the appointing of a 
board of fire and police commissioners for each city of 
the metropolitan class "by the governor, commissioner of 

. public lands and buildings, and attorney general, sitting 
as an appointing board, of which the governor shall be 
ex officio chairman." In pursuance of said provision, the 
last two officers named, sitting as a board, previous notice 
of the meeting having been given to the governor, but
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who refused to attend, appointed three fire and police 
commissioners for the city of Omaha. This court held 
the action of the two state officers as binding as if each 
member of the board had participated and joined in the 
naking of the appointment. The present chief justice, 
in the course of his opinion in that case, observed: "It is 
argued that the concurrent action of the three state offli
cers named in the act is essential to a valid appointment 
thereunder, hence the selection of the new board at such 
meeting in the absence of the governor is without author
ity and void; but to that proposition we cannot give our 
assent. On the contrary, it is clear that the presence and 
participation of the governor was not indispensable, he 

having been notified of the meeting and requested to at
tend. The action of the majority is, under the circum
stances, the action of the board, and equally binding as 
if all had attended and expressly assented thereto." 
After citing the authorities upon the proposition, the 
opinion continues: "The reason upon which the doctrine 
rests is that public interest shall not be prejudiced by the 
neglect or caprice of a single member of a public body 
in failing or refusing to attend upon sufficient notice of 

its meetings; but where the law expressly requires the 
concurrent action of all the members of a board or body, 
all must participate therein, although that rule has no 

application to the act under consideration, which does 
not expressly, or by implication, require the action of all 

the members of the appointing board." 
The learned attorney general, on behalf of Meserve, the 

respondent, insists that the opinion from which the fore

going excerpts were taken is not in point on the question 
now before us, since the statute construed in that case dis
tinctly provided that three certain state officers should 

constitute a board for the appointment of fire and police 
commissioners, while section 3 of the depository law does 
not constitute the governor, secretary of state, and attor
ney general a board for the approval of bonds of state de
pository banks. It is obviQus that the difference between
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the two acts exists as suggested. While there is no pro
vision in the depository law, nor in any language used 
therein, from which an inference may be properly drawn 
that a board is created out of the three executive state offi
cers therein mentioned, or that said officers shall act as a 
body when considering depository bonds submitted for ap
proval, it does not necessarily follow that the case is not 
controlled by the principle underlying the decision in State 
v. Bemis, supra, or that the legislature intended to require 
that a bond given by a bank seeking to become a deposi
tory of state funds should be approved by each of the three 
state officers as a condition precedent to the validity of 
such bond. On the contrary, our investigation of the sub
ject satisfies us that it was not necessary that all three of 
the state officers should have concurred in the act of ap
proving said bonds, but that the act of the majority was 
sufficient, all of them having met and conferred together.  
The rule is well settled that where authority is committed 
to three or more persons to perform a public duty or trust, 
if they all meet for the purpose of executing it, a majority 
may decide. The authorities all so hold, and the attorney 
general has cited no case, nor after diligent search have 
we been able to find a single one, which conflicts there
with. In support of the proposition that the act of a 
majority is sufficient, see Mechem, Public Officers, sec.  
572, and cases cited. (Crocker v. Crane, 21 Wend. [N. Y.], 
211; Woolsey v. Tompkins, 23 Wend. [N. Y.], 324; Darge v.  
Horicon Iron Mfg. Co., 22 Wis., 691; Jewett v. Alton, 7 
N. H., 253; Patterson v. Leavitt, 4 Conn., 50.) 

An early case is The King v. Beeston, 3 Term Rep. [Eng.], 
592, in which the church wardens and overseers, with the 
consent of a majority of the parishioners, were by statute 
authorized to contract for the support of the poor. The 
overseers and all but one of the church wardens joined 
in making a contract, and he declined to do so. The con
tract was upheld. Lord Kenyon, C. J., said: "A contract 
has been entered into in which the parish at large is con
cerned, and which the act of parliament has enabled the
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parish officers with the concurrence of the parish to enter 
into, and the question is whether one obstinate man, in 
opposition to all the rest of the parish, in an act in which 
they are more interested than he is, shall be able to de
feat their purpose. * * * In common understanding 
what is required to be done by the church wardens and 
overseers is'satisfied by being done by a majority." 

A case similar to the last one is Withnell v. Gartham, 6 
Term Rep. [Eng.], 388, where a power was conferred upon 
the vicar and church wardens to appoint a school master, 
and it was held that the vicar and a majority of the 
church wardens might lawfully act. Lawrence, J., in his 
opinion, says: "In general it would be the understanding 
of a plain man that, where a body of persons is to do an 
act, a majority of that body would bind the rest." 

Williams v. School District, 21 Pick. [Mass.], 75, was an 
action to recover back the sum of $21.91 paid by plaintiff 
for a school district tax, claimed to have been illegally 
levied, because the assessment was made by only two of 
the three assessors; the other, although duly notified, re
fused to attend and act in assessing the tax. Shaw, C. J., 
in passing upon the objection observed: "It appears by 
the case that the other assessor received notice and was 
requested to act with them, but refused to do so. Where 
a body or board of officers is constituted by law to per
form a trust for the public, or to execute a power or per
form a duty prescribed by law, it is not necessary that all 
should concur in the act done. The act of the majority 
is the act of the body. And where all have due notice 
of the time and place of meeting, in the manner pre
scribed by law, if so prescribed, or by the rules and regu
lations of the body itself, if there be any, otherwise if rea
sonable notice is given, and no practice or unfair means 
are used to prevent all from attending and participating 
in the proceeding, it is no objection that all the members 
do not attend, if there be a quorum. In the present case 
all three having had notice and an opportunity to act, the 
act of two is sufficient."
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In Horton v. Garrison, 23 Barb. [N. Y.], 176, the last 
paragraph of the syllabus reads thus: "Thp rule that 
when an authority is to be exercised by several officers, 
they must all concur in its exercise, or all meet and con
sult and a majority agree to the act, is subject to the qual
ification that if one is notified to attend, and refuses, it 
is the same as if he had attended and dissented to the act 
of the majority." 

There was involved in Louk v. Woods, 15 111., 256, the 
existence of a public highway. In pursuance of the pro
visions of the road law of Illinois, three persons were ap
pointed to view the ground, locate the road, and report 
their action to the county court. The report upon the 
location of the highway in question was signed by two 
of the three viewers alone, and for this reason the trial 
court rejected as evidence said report. The ruling was 
reversed on a review of the case. Scates, J., in delivering 
the opinion of the court, says: "The general rule laid 
down on this subject is that where a number of persons 
are intrusted with powers in matters of public concern, 
and not of mere private confidence, and all of them are 
regularly assembled and consulting, the majority may act 
and determine, if their authority is not otherwise limited 
and restricted." The same doctrine in a case similar in its 
facts was stated in Babcock v. Lamb, 1 Cow. [N. Y.], 238.  

By an act of the congress of the United States, the gov
ernor and judges of the supreme court of the territory of 
Michigan were empowered to lay out the town of Detroit, 
adjust claims to lots therein, and give deeds for the same.  
Under and in pursuance of such act, the three judges of 
the supreme court alone executed a deed conveying a lot 
in Detroit to the Detroit Young Men's Society. Subse
quently, in Scott v. Detroit Young Men's Society's Lessee, 1 
Doug. [Mich.], 119, the validity of said conveyance was 
assailed on the ground, among others, that the governor 
did not join with the judges in executing the deed. The 
court upheld the validity of the conveyance, and in pass
ing upon the question used this language: "As a general
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proposition, it is undoubtedly true, that where several 
persons are appointed to execute a power or trust, and no 
authority is given to a less number than the whole to act, 
all must join in its execution. A distinction is drawn, 
however, between a mere private trust or power and a 
power of a public nature, conferred by law, in the execu
tion of which, it is contended, that a majority have a right 
to act. If all are present to deliberate, although a major
ity only assent to the act, it is unquestionably sufficient.  
A * * And, in this case, in the absence of proof to the 
contrary, it will be presumed that the governor was pres
ent and consulted with the judges touching the grant and 
conveyance to the Detroit Young Men's Society of the lot 
in question." 

By section 5 of article 4 of the constitution of the 
state of Ohio it is provided: "District courts shall be 
* * * held in each county therein at least once in each 
year, * * * provided that the general assembly may, 
by law, authorize the judges of such district to fix the 
times of holding the courts therein." The legislature of 
that state, by section 7 of the act of March 29, 1856, in 
relation to the time of holding courts, authorized the 
judges of the district court to appoint special terms for 
good cause at such times as they shall determine, on giv
ing thirty days' previous notice thereof. Three of the five 
judges of the district court of the fourth judicial district 
signed an order calling a term of court in and for Cuya
hoga county, one of the counties comprising said judicial 
district, and due notice of said order was given, and the 
term of court was held at the time appointed. In Mer
chants v. North, 10 0. St., 251, it was urged that the term 
of court so held was illegal, because a mere majority of 
the judges of the district court joined in the order calling 
the same. This contention was overruled, the court hold
ing, in accordance with well established principles of law 
recognized in analogous cases, that where all of the judges 
were notified of the time and place of the meeting at 
which the appointment of the special term was deter-
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mined upon, the concurrent action of the majority of the 
judges was legal and binding.  

A case in point upon the question under consideration 
is People v. Nichols, 52 N. Y., 478. That was an applica
tion for a peremptory matndamnus against the respondent 
as comptroller of the state of New York, to compel him to 
draw a warrant upon the state treasurer in favor of re
lator for the sum of $20,000, in payment of certain relics 
of George Washington. The legislature appropriated 
that sum for the purchase of the relics, the act providing 
that the money was to be paid to Mrs. Washing-ton upon 
the certificate of three persons named in the act, Martin 
Grover, the chancellor of the university, and J. Carson 
Brevort, that the relics were genuine, and that in their 
opinion it was desirable that they should be placed in the 
museum of the state library. The three persons desig
nated met, one of them refused to certify, and the other 
two signed the required certificate, which was presented 
to the comptroller and a warrant for the money de
manded. The warrant was refused, upon the sole ground 
that all did not join in the certificate. The court held 
that the procuring of the certificate required by the act 
was a condition precedent to any right to the money, and 
that the certificate signed by two of the three persons 
designated was sufficient.  

Section 113, chapter 11, General Statutes, p. 195, au
thorized any railroad company to cross the line of any 
other railroad and provided, in case of a disagreement 
between the corporations as to the amount of compensa
tion to be made therefor, or the place and manner of such 
crossing, that the same should be determined by commis

sioners to be chosen in the mode prescribed by law.  
Section 97 of the same chapter empowered the county 
judge to select six disinterested freeholders of the county, 
whose duty it was made to determine the matters afore
said, and make report in writing to him, but it contained 
no provision that a less number than all the commission

ers could act. Under said sections, six commissioners
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were duly appointed for the purpose of assessing the 
damages accruing to the Union Pacific Railway Company 
by reason of the crossing of its tracks by two other rail
road companies, as well as designating the place and man
ner of crossing. The commissioners proceeded in the dis
charge of their duties, and made report in writing to the 
county judge, which was signed by four of them alone.  
The validity of their report was assailed in the case of 
Union P. R. Co. v. Burlington & M. R. R. Co. in Neb., 1 
McCrary [U. S. C. C.], 452, upon the ground, among others, 
that all the commissioners did not sign. Judge McCrary, 
in the course of his opinion, said: "The law upon this sub
ject is that where authority is vested in three or more per
sons to determine a public question or matter of public 
concern, a majority have power to decide, provided all act 
on the matter. If the matter be one of private concern 
all must concur, unless provision is made for a decision by 
a less number. * * * That the condemnation of a 
right of way in the exercise of the power of eminent do
main is a public matter within the rule is not only clear, 
under the authorities, but also upon principle, since the 
proceedings can be justified only upon the ground that 
the land should be taken for public use for the public in
terest." 

The principle deducible from the numerous authorities 
on the subject is that where three or more persons are en
trusted by law with powers of a public character or 
nature, and in the execution thereof all of them are as
sembled, or have been duly notified of the time and place 
of meeting, the decision of the majority is binding, 
whether the statute authorizes a majority to act or is 
silent. Applying this rule to the facts before us, it is 
very evident that the approval of the governor was not 
essential to the validity of the bonds of the depository 
banks, since he was present with the other two state offi
cers when the bonds were approved.  

Is the bond of a state depository invalidated by the 
depositing of a sum of money therein by the state treas-
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urer in excess of fifty per cent Qf the amount of the pen
alty of the bond given by the bank? Neither in the briefs 
nor upon oral arguments at the bar was this question dis
cussed by counsel, and, therefore, according to precedents, 
the court might ignore it, notwithstanding it is raised by 
the record; but we shall not do so. The principle which 

should control our decision upon this feature of the case 
has already been recognized and applied by the court in 
McAuley v. Cooley, 45 Neb., 5S2, 47 Neb., 165. It is dis

closed by that case that J. H. Cooley and George A.  
Bently formed a trading copartnership. By the terms of 

the articles, the total amount of capital was limited to 

$3,000, and said Bently was to have charge of and manage 
the business. W. S. McAuley and Charles S. Furer exe

cuted a bond with Bently conditioned for the due and 

faithful performance by the latter in and concerning the 

business in which the firm was engaged. After the giv

ing of the bond, the capital was increased to $5,000. In an 

action on the bond, it was held that the sureties thereon 

were not released from their obligation by such increase 

in the amount of capital invested. It requires no argu
inent to show the application of that Cecision to the facts 

under consideration. The depository law has fixed the 

maximum sum which the treasurer shall have on deposit 

in any bank at the same time at one-half of the amount of 

the bond executed by the bank. This is a limitation not 

only upon the power of the treasurer to deposit, but re

stricts the bank from demanding a larger sum than one

half of the penal sum named in the bond. Were it not 

for this limitation, unquestionably a depository bank and 

the sureties upon its bond would be liable, in case of a 

breach of its conditions, to the extent of the full penalty 

written in the bond. If the treasurer exceeds his duty 

by depositing a larger sum in a depository bank than he 

is authorized by law to do, it does not affect the liability 

of such bank and the sureties on its bond to repay to the 

state the sum deposited therein in strict conformity to the 

requirements of the depository law and the accretions
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thereof. (See Taylor v. Standard Life d- Accident Ins. Co., 
47 Neb., 673.) 

We now pass to a consideration of the remaining ques
tion, whether it was the duty of Bartley to have drawn 
from the state depositories, and paid over to his successor, 
all moneys therein belonging to the state at the close of 
his term. By the eighth subdivision of section 2, article 
4, chapter 83, Compiled Statutes, relating to the duties of 
the state treasurer, it is provided: "He shall account for 
and pay over all moneys received by him as such treasurer 
to his successor in office, and deliver all books, vouchers, 
and effects of office to him, and.such successor shall re
ceipt therefor." If this section stood alone upon the 
statute relating to the duties of that officer, and there was 
no other legislation on the subject, there would be more 
force to the argument advanced by the attorney general, 
that it was the intention of the legislature to require a 
retiring state treasurer to turn over, to hand over, to de
liver the physical possession of, the moneys belonging to 
the state to his successor. It has been for many years 
a matter of public notoriety that in the settlements be
tween the different state treasurers payments have been 
seldom, if ever, made in specie or lawful money, but have 
been almost invariably effected through the agency of cer
tificates of deposit, checks, and bank drafts. We know, 
too, in the same way, that for many years it has been the 
custom of state treasurers to deposit state funds in banks 
for the private gain of the officer depositing the same. It 
was these matters, doubtless, which prompted the legisla
ture to pass the law entitled "An act to provide for the 
depositing of state and county funds in banks," generally 
known as the depository law, and under which the funds 
in dispute were placed in banks. It is therefore to that 
piece of legislation, when construed with reference to its 
general scope and object, that we must look to ascertain 
the duties of the state treasurer in the premises. By see
tion 1 of said law (Compiled Statutes, 1895, ch. 83, art. 13, 

13
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sec. 3a) it is made the duty of the state treasurer to de
posit, and at all times to keep on deposit in state or 
national banks, or some of them transacting business 
within the state, and of approved standing and responsi
bility, the moneys in his hands belonging to the several 
current funds in the state treasury, subject to payment 
on his check, and the bank is required to pay for the use 
of such funds not less than three per cent per annum upon 
the amounts so deposited. The next section fixes the 
basis for computing such interest, when the same shall 
be paid and credited to the state, and for the keeping by 
every such depository separate accounts of the several 
funds of the state as may be deposited. The third section 

of the law has been sufficiently set forth in the first part 

of this opinion. Section 4 provides: "The making of 

profit, directly or indirectly, by the state treasurer out of 

any money in the state treasury belonging to the state, 

the custody of which the state treasurer is charged with, 

by loaning, depositing, or otherwise using it, or deposing 

[?] the same in any manner, or the removal by the state 

treasurer, or by his consent, of such moneys, or a part 
thereof, out of the vault of the treasurer's department, or 

any legal depository of the same, except for the payment 

of warrants legally drawn, or for the purpose of deposit

ing the same in the banks selected as depositories under 

the provisions of this act, shall be deemed guilty of felony, 

and on conviction thereof shall be subject to punish

ment in the state penitentiary for the term of not more 

than two years, or a fine not exceeding five thousand 

($5,000) dollars, and shall also be liable under and upon 

his official bonds for all profits realized from such unlaw

ful using of such funds. And it is hereby made the duty 

of the state treasurer to use all reasonable and proper 

means to secure to the state the best terms for the deposit

ing of the money belonging to the state consistent with 

the safe keeping and prompt payment of the funds of the 

state when demanded." (Session Laws, 1891, p. 350, 
ch. 50, sec. 4.) The provisions of said sections were be-
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fore this court for consideration in State v. Bartley, 39 
Neb., 353, where it was held that the depositing of pub
lic funds in bank under the depository law is, in sub
stance and legal effect, a loan and investment of the 
moneys so deposited. We quote what we then said in the 
opinion on this subject: "Does the statute attempt to au
thorize the loaning or investing of these trust funds? 
Counsel for relator contends that it does not; that it 
merely requires their deposit temporarily for safe keep
ing, pending need for use or opportunity for permanent 
investment. This construction would be a reasonable 
and proper one if the deposit contemplated by the statute 
was a special one merely for safe keeping, and that the 
same identical money should be returned. But this is 
not the kind of deposit the legislature meant. If it was, 
the purpose is not indicated in the title of the act, since it 
makes no reference to the safe keeping of the funds de
posited in banks. It is manifest, from an examination 
of the entire act, that a general deposit of the funds was 
what the framers intended. True, the first section de
clares that 'the state treasurer shall deposit, and all times 
keep in deposit, for safe keeping,' in the banks that shall 
be designated as. depositories, the moneys in his hands 
belonging to the several current funds, subject to pay
ment on the treasurer's check; but further along, in the 
same section, the bank receiving and keeping such deposit 
is required to pay the state not less than three per cent 
per annum upon the amounts so deposited; and the next 
section provides, among other things, in substance, that 
the interest shall be computed on the average daily bal
ances of the public moneys kept on deposit. While the 
statute mentions 'safe keeping,' when the several pro
visions are construed together it is quite clear that the 
transaction contemplated does not amount to a special 
deposit. Whoever heard of that kind of a deposit of 
money being paid out on checks, or of a banking institu
tion paying for the privilege of holding a special deposit 
of funds? The identical moneys deposited are not re-
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quired to be returned. Obviously, the bank receiving 

them had the right to use and control the money as its 

own. It could loan the funds for the purpose of earning 

the money with which to pay the stipulated interest due 

the state. A deposit of state funds, under the provisions 

of the law, amounts to a loan or investment of the funds 

so deposited." After citing, commenting upon, and quot

ing from numerous authorities from this and other courts, 

the opinion continues as follows: "The conclusion is ir

resistible that the framers of the law under review con

templated that the moneys deposited in pursuance of the 

provisions thereof should be retained by the bank receiv

ing the same for an indefinite period of time and be used 

and loaned by it as its own, the bank being under obliga

tion torepay the amount so deposited on the presentation 

of the check of the state treasurer. There is no room for 

doubt that where money is deposited under this act, the 

bank receiving the same is not a bailee, which would be 

the case if the title to the money remained in the state 

after the same was received by the bank." 

Under the depository law, public funds are required to 

be deposited by the treasurer on open account, subject to 

payment on the presentation of the cheek of the treasurer.  

The depositing of the moneys of the state in a depository 

bank by the treasurer in pursuance of law is, in legal ef

fect, a loan of such moneys to the bank, and the relation 

of debtor and creditor is thereby created, not between the 

bank and the treasurer, but between the former and the 

state, since the money thus deposited belonged to the 

state, and not to the treasurer, its agent and representa

tive. A depository bank being the state's debtor for all 

funds deposited therein in compliance with law, all sums 

so remaining on deposit at the close of Mr. Bartley's term 

were not moneys in his hands in such a sense as he was.  

bound at his peril to produce them in making settlement 

with his successor. He was under no more obligation to 

do that than he was required to phy over to his successor 

the amounts represented by any unpaid past due county

132
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bonds or other securities belonging to the permanent 
school fund. No one will contend that in the case of the 
bonds the outgoing officer is compelled to turn over the 
money to his successor, where none has been paid or col
lected. The law, his bond, and official oath, everyone will 
agree, would be satisfied by the delivery of the bonds.  
The county is the debtor of the state to the extent of thc 
amount due on such bonds, and the depository bank is in
debted to the state for the amount of its public funds re
maining on deposit, and the production and delivery of 
proper evidences of the true condition or state of the ac
count ought to answer the requirements of the statute.  
This view is strengthened by section 11 of the depository 
law (Session Laws, 1891, ch. 50, see. 11), which provides: 
"That no treasurer shall be liable on his bond for money 
on deposit in bank, under and by direction of the proper 
legal authority, if said bank has given bond," as well as by 
section 4 already quoted. By the provisions of which sec
tion it is made a penitentiary offense for a state treasurer 
to withdraw moneys deposited in a legal state depository 
"except for the payment of warrants legally drawn, or for 
the purpose of depositing the same in the banks selected 
as depositories under the provisions.of this act." Con
struing said section literally, the treasurer has no right 
to demand the return of moneys in a depository bank, ex
cept for two objects, neither of which is to make settle
ment with his successor. We do not wish to be under
stood as intimating that he might not lawfully draw the 
funds for the purpose last stated prior to the expiration 
of his term, but what we do decide is that he is not liable 
for a failure so to do. Certainly Mr. Bartley, after he had 
retired from office, had no right to check out the funds, 
since they did not belong to him, and he is no longer the 
representative of the state. If it is the duty of an out
going state treasurer to produce the cash for the amount 
of funds deposited in bank according to law, it likewise 
follows he must make good to the state the moneys lost, 
without his fault, in a depository bank. Such a holding
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would be in the teeth of the statute. Whether a treas

urer is liable for the loss of funds deposited by him in an 

insolvent depository, where he at the time had knowledge, 

or by the exercise of reasonable care could have ascer

tained, that such bank would not promptly pay the money 

on demand, it is unnecessary to decide, as no such ques

tion is presented by the stipulation of facts. It will not 

be amiss to here call attention to the fact that in two 

cases we have, in effect, held that the proper officers ap

prove not only the bonds, but the depositories as well.  

(See State v. Bartley, 39 Neb., 353; State v. Owen, 41 Neb., 

651.) 
It is contended that in case the depositories, upon the 

surrender by Mr. Bartley of his office, were unable to pay 

the funds belonging to the state, and Mr. Meserve should 

accept the accounts in settlement instead of the cash, any 

loss of those funds would fall upon the latter, and Bush v.  

Johnson County, 48 Neb., 1, is cited to sustain the proposi

tion advanced by the attorney general. No such question 

is presented by this record, nor was it passed upon in the 

case just mentioned. There an incoming county treas

urer accepted from his predecessor in office a certificate of 

deposit issued by a bank for the amount thereof, instead 

of coin or currency, and it was held that the former and 

his sureties were chargeable therewith. The facts in 

that case arose before the depository law, and hence the 

decision has no bearing upon the point under considera

tion. In City Savings Bank of Detroit v. Huebner, 84 Mich., 

391, it was held that the designation of a county depos

itory for the public funds is valid until the expiration of 

the term of office of the county treasurer, and until a new 

designation is made by his successor and the board of 

auditors, which they should make as soon as convenient 

after the new officer enters upon the discharge of his of

ficial duties, and that until such new designation is made 

it is obligatory upon the treasurer to deposit the public 

funds in the existing depository or depositories. The 

opinion in that case neither contains the law therein con-
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strued, nor is the substance of any of its provisions given.  
Assuming that the depository law of Michigan, like our 
own, containA no provision as to the length of time a 
bank which has been designated a depository of public 
funds remains such depository, and that court has given 
it the proper interpretation, yet the decision mentioned 
is not a precedent for holding that this outgoing treasurer 
is required to withdraw the funds from the depositories 
and deliver the physical possession of the same to his suc
cessor, since in that event it would be the duty of the 
latter, under that decision, to redeposit the moneys in the 
same depositories until such time as new ones were desig
nated and their bonds were approved by the proper offi
cers. The effect of the Michigan case is, not that all deal
ings with state depositories are to be wound up at the 
end of the treasurer's terms, but when new depositories 
have been properly designated after the new treasurer 
has qualified and entered upon the discharge of the duties 
of his office.  

It is finally contended that if the construction we have 
placed upon the statute should obtain, then the deposi
tory law is inimical to section 11, article 3, of the consti
tution, in that it is amendatory of subdivision 8, section 
2, article 4, chapter 83, Compiled Statutes, relating to the 
duties of the state treasurer, and does not contain the 
section so amended, nor repeal the same. This objection 
is not well taken. To give the subdivision mentioned a lit
eral rendition would make it the duty of a state treasurer 
to pay over "all moneys received by him as such treasurer 
to his successor in office," though he may have paid the 
same out on warrants properly drawn upon the treasury, 
which would be absurd. He is, of course, only required 
to pay over the moneys unaccounted for "and effects of 
office to him." If the word "effects" is not broad enough 
to require the delivery of bonds and other securities be
longing to the state permanent school fund, there is no 
statute making it the duty of a treasurer to deliver them 
to his successor. But they are embraced within the term
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"effects," and so are moneys loaned to state depositories.  
It follows that the depository law is not repugnant to the 
constitution as being amendatory of the eighth subdivi
sion of said section 2 of the statute. Judgment will be 
entered in accordance with this opinion.  

JUDGMENT ACCORDINGLY.  

MILDRED E. IVES ET AL., APPELLANTS, V. Ff. B. IREY, 

COUNTY TREASURER, ET AL., APPELLEES.  

FILED ArnIL 21, 1897. No. 7154.  

1. Municipal Corporations: JURISDICTION: ORDINANCES. It is COmpe
tent for a city, in the absence of constitutional or statutory re
strictions upon its powers, to prescribe by ordinance the means by 
which it may acquire jurisdiction over a particular subject.  

2. - : SIDEWALKS: ORDINANCES. An ordinance of a city authorizing 
the council thereof, by resolution, to require the construction of 
sidewalks in front of, and adjacent to, any premises situated upon 
any street, and which provides for notice to property owners by 
the publication of such resolution, is not directory merely, but 
mandatory; and a strict compliance therewith is essential in order 
to confer upon the city authority to charge private property with 
the cost of such improvements.  

3. - : VOID SPECIAL ASSESSMENTS: INJUNCTION. A court of equity 
will restrain the sale of land in satisfaction of a void special as
sessment. (Touzalin v. City of Omaha, 25 Neb., 817; Bellevue Im
provement Co. v. Village of Bellevue, 39 Neb., 876.) Wilson v. City 
of Auburn, 27 Neb., 435, distinguished.  

APPEAL from the district court of Douglas county.  
Heard below before WALTON, J. Rcversed.  

The opinion contains a statement of the case.  

Lake, Hamilton d& Maxwell, for appellants: 

The resolution requiring the cQnstruction of the side
walk in controversy not having been published, the action
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of the city in laying the walk and in levying the assess
ment therefor was illegal and void. (City of Dubuque v.  
TWooton, 28 Ia., 573; Starr v. City of Burlington, 45 Ia., 87; 
Roche v. Dubuque, 42 Ia., 250; Buckley v. City of Tacoma, 37 
Pac. Rep. [Wash.], 442; McGavock v. City of Omaha, 40 
Neb., 82; Scammon v. City of Chicago, 40 Ill., 146; Rork v.  
Smith, 55 Wis., 67; Johnson v. City of Oshkosh, 21 Wis., 
186; Cowen v. Village of West Troy, 43 Barb. [N. Y.], 52; 
Leach v. Cargill, 60 Mo., 316; Brewster v. City of Newark, 
11 N. J. Eq., 114; Newberry v. Fox, 33 N. W. Rep. [Minn.], 
333; Leach v. Cargill, 60 Mo., 317; Kilcy v. Oppenheimer, 
55 Mo., 374; Williams v. Mayor, 2 Mich., 561; Welcer v.  

Potter, 18 0. St., 85; Howes v. Reis, 40 Cal., 255; Sewall v.  

St. Paul, 20 Minn., 511; Ormsby v. City of Louisville, 20 Am.  

Law Reg., 269; Shaw v. Williams, 87 Ind., 158; Bryant v.  
State, 16 Neb., 651.) 

Where a special assessment for an improvement is for 

any reason void, injunction may be granted against its 

enforcement. (Touzalin v. City of Omaha, 25 Neb., 817; 
Bellevue Improvement Co. v. City of Bellevue, 39 Neb., 877; 
Morris v. Merrell, 44 Neb., 424; City of Omaha v. Megeath, 
46 Neb., 503; Smith v. City of Omaha, 50 Neb., 883.) 

W. J. Connell and Lee S. Estelle, contra.  

Reference: Wilson v. City of Auburn, 27 Neb., 435.  

POST, C. J.  

This was an action in the district court for Douglas 
county by the plaintiffs, Mildred E. Ives and Virginia 

Druien, to restrain the sale by defendant Irey, as county 

treasurer, of the southeast quarter of the northwest quar

ter of section 29, township 15, range 13, in said county, in 

satisfaction of a special assessment in the sum of $436.56, 
for the constuction of a sidewalk on the north side of 

Park street adjacent to said premises, in the city of 

Omaha. The district court, upon a final hearing of the 

cause, found generally for the defendants, and entered a
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decree dismissing the petition of the plaintiffs, from which 
the latter have prosecuted an appeal to this court.  

The facts essential to an understanding of this con
troversy may be briefly stated as follows: In the month 
of September, 1890, a resolution was adopted by the coun
cil, and approved by the mayor of the city of Omaha, re
quiring the construction of a wooden sidewalk in front 
of the property described, within fifteen days from and 
after the publication thereof. Said resolution was not 
published in any manner, although the following notice 
was printed in the official newspaper of the city for three 
days, to-wit, November 23, 24, and 25, 1890: 

"Notice is hereby given to the owner or owners of the 
following real estate in the city of Omaha to lay and re
pair sidewalks in front of and adjoining their property 
within fifteen days from the 23d of November, 1890. Such 
sidewalks to be constructed, laid, and repaired in accord

ance with plans and specifications on file in the office of 
the board of public works, and in accordance with reso
lutions adopted by the city council, to-wit: * * * 
North side of Park street, southeast one-quarter of the 

northwest one-quarter of section 29, township 15, range 
13, 6 feet, present grade. P. W. BIRKHAUSER, 

"Chairman of the Board of Public Works." 

In the month of December, 1890, one Burns, claiming 

to act under and by virtue of a contract with the city, laid 

the sidewalk in question and for which the city council 

subsequently levied the special assessment complained 

of. Said assessment was by Henry Bol1n, as treasurer of 

the city, reported to the defendant Irey, county treasurer, 
by whom the property was advertised for sale, with the 

result stated. Plaintiffs are non-residents, and had no 

actual notice of the proceedings which led to the con

struction of the sidewalk until some time in the month of 

March, 1891. Power is by section 69 of the charter of the 

city of Omaha (Compiled Statutes, ch. 12a, entitled "Cities 

of the Metropolitan Class") conferred upon the mayor 
and council to construct and repair sidewalks, and to
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require the construction thereof by property owners 
within said city, although no method is by statute pre
scribed for the exercise of the power thus conferred. It 

must, however, be conceded that in the absence of a 

special provision upon the subject, proceeding by ordi

nance is at least an appropriate means of giving effect to 

the legislative intent. The city council, acting upon the 

authority conferred by the provision of statute, to which 

reference has been made, provided by ordinance as fol

lows: 
"Sec. 3. Whenever the city council may deem it ex

pedient it may by resolution require the sidewalk in front 

of or adjacent to any premises along any street within 

the city to be constructed, widened, or repaired. * * ' 

The board of public wprks is hereby directed to take the 

necessary steps to have the said work done by the owners 

in conformity to such plans and speci'leations, rules, and 

regulations as said board may require, and in the event 

of the failure of the owners to have such walks built, to 

cause the same to be laid by the contractor who shall 

have been awarded the contract for the construction of 

sidewalks. * * * 
"Sec. 4. Said board shall cause a copy of said resolu

tion to be published in the official paper of the city three 

times aweek for one week, * * * and such publication 

shall be deemed good and sufficient notice to the owner 

or owners of the property in front of, abutting on, or ad

jacent to which such sidewalk is to be constructed, 

widened, or repaired. * * * .  

"See. 5. All sidewalks shall be constructed, widened, or 

repaired by the owner or owners of the property in front 

of, abutting on, or adjacent to which the same are ordered, 

in the manner required by this ordinance, within fifteen 

days after the completion of the publication of said reso

lution * * * as above required.  

"Sec. 6. If at the expiration of fifteen days from the 

publication of said notice as above required the sidewalk 

ordered constructed, widened, or repaired shall not be
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constructed, widened, or repaired, as by this ordinance 
required, and in strict accordance with the requirements 
prescribed by the board of public works, then said board 
shall direct the sidewalk contractor to immediately con
struct, widen, or repair such walk, and it shall be the 
duty of such contractor to do said work without unneces
sary delay." (See Connell's Revised Ordinances of the 
City of Omaha, ch. 62, sees. 3-6.) 

The first and only one of the several propositions dis
cussed by appellants which need be noticed at this time 
is that the provision made by ordinance for publishing 
the resolution therein contemplated is mandatory, and a 
compliance therewith essential in order to charge prop
erty with the cost of the proposed improvement. It is 
without doubt competent for the city, except when pro
hibited by restrictions of its character, to prescribe by 
ordinance the steps essential in order to acquire jurisdic
tion over a particular subject. (City of Dubuque v. Wooton, 
28 Ia., 571; Roche v. City of Dubuque, 42 Ia., 250; Starr v.  
City of Burlington, 45 Ia., 87; Welker v. Potter, 18 0. St., 85; 
Williams v. City of Detroit, 2 Mich, 560; Kiley v. Oppen
heimer, 55 Mo., 374; Leach v. Cargill, 60 Mo., 317; Buckley 
v. City of Tacoma, 37 Pac. Rep. [Wash.], 442; Hewes v. Reis, 
40 Cal., 255; 1 Dillon, Municipal Corporations [3d ed.], 
sec. 308; 2 Dillon, Municipal Corporations, sec. 811.) In 
Dubuque v. Wooton, supra, a case in point, the court, per 
Beck, J., make use of the following pertinent language: 
"We hold that the publication of the resolution prescribed 
in the ordinance is necessary in order to authorize the city 
to enforce, in any manner, the collection of the tax. The 
ordinances of the city are laws equally binding upon the 
city and the citizens. They cannot be dispensed with by 
the city when rights are secured under them or the exer
cise of power by the city is regulated by them, or power 
itself, conferred by the charter, flows through them. The 
city, if these laws require preliminary proceedings or 
acts necessary to the acquisition of power or rights in par
ticular cases, cannot dispense with their requirements."
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The reasoning employed in the opinion, from which we 
quote the foregoing, fairly illustrates the prevailing senti
ment, if, indeed, there can be said to exist a diversity of 
opinion on the subject. The authorities cited also fully 
sustain the contention that the provision here involved is 
not directory merely, but mandatory, and that a strict 
compliance therewith is a condition precedent to the ex
ercise of the taxing power by the city. We are referred 
by counsel for appellees to section 144 of the revenue law 
(Compiled Statutes, ch. 77), by which it is, among other 
things, provided: "No injunction shall be granted by any 
court or judge in this state to restrain the collection of 
a tax, or any part thereof, hereafter levied, nor to restrain 
the sale of any property for the non-payment of any such 
tax, except such tax, or the part thereof enjoined, be 
levied or assessed for an illegal or unauthorized purpose." 
That provision, it was said in Wilson v. City of Auburn, 27 
Neb., 435, does not relate to taxes for general purposes 
alone, but is also applicable to special assessments of the 
character here involved. We are, however, of the opinion 
that the limitation thereby imposed upon the powers of 
courts of equity, so far at least as it relates to special as
sessients, embraces those charges only which are void
able on appeal or other direct proceedings by reason of 
irregularities in the assessment or levy, and not such as 
are void for want of jurisdiction to make the assessment.  
The statute, in so far as it relates to taxes for general pur
poses, may be said to be declaratory of the rule which for

bids interference by the courts to prevent the apportion
ment of that which is in a general sense recognized as an 

equitable burden upon all property subject to taxation.  

One who appeals to equity for relief against such a charge 
will, as a condition to the granting of relief sought, be re

quired to show that he has discharged his objection to the 

state by contributing his just share of the public revenue.  

But there is in this class of cases no antecedent obligation, 
and no sufficient reason has been suggested for extending 
the inhibition of the statute to assessments confessedly
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void, and which could by no efflux of time ripen into valid 
obligations. The views here expressed are not without 
support in the decisions of the courts of this and other 
states. (See Touzalin v. City of Omaha, 25 Neb., 817; 
Beaser v. City of Ashland, 89 Wis., 28; Dietz v. City of 
Ncenah, 91 Wis., 422; Balfe v. Lammers, 109 Ind., 347; City 
of Terre Hlaute v. Mack, 139 Ind., 99.) The precise grounds 
alleged for the relief sought in Wilson v. City of Auburn, 
supra, are not indicated by the reported decision, further 
than that they appear to have involved irregularities 
merely in the proceedings antecedent to the assessments, 
and not the omission of steps having the force and effect 
of jurisdictional process. That case is accordingly, on 
principle, distinguishable from one like this in which the 
attempted assessment is absolutely void by reason of the 
failure to observe some mandatory requirement of statute.  

The decree is reversed and the cause remanded to the 
district court for further proceedings therein not incon
sistent with this opinion.  

REVERSED.  

WENCEL KLIMENT ET AL. V. GEORGE F. CORtCORAN, 
ADMINISTRATOR.  

FILED APRIL 21, 1897. No. 7144.  

1. Intoxicating Liquors: DAMAGES: ACTIoN BY WIDOW: EVIDENCE. An 
action by a widow for damage suffered in consequence of the 
furnishing to her deceased husband of intoxicating liquor cannot 
be defeated by proof that such liquors were furnished by the de
fendant, a licensed saloon-keeper, with the knowledge and con
sent of the plaintiff. (Gran v. Houston, 45 Neb., 813.) 

2. Instructions: ASSIGNMENTS OF Ennon. Where several instructions 
are grouped In a single assignment of the motion for a new trial, 
they will be examined so far only as is necessary to determine 
whether any one of them was rightly given or refused.
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3. Intoxicating Liquors: DAMAGES: ACTION 3Y WIDow: EVIDENCE. In 
an action for the sale of liquor by the defendant, a licensed saloon
keeper, to the plaintiff's deceased husband, evidence tending to 
prove that deceased was, in consequence of the wrong alleged, 
reduced from a prosperous business man to a condition bordering 
upon imbecility and financial insolvency held properly admitted.  

ERROR from the district court of Saunders county.  
Tried below before BATES, J. Affirmed.  

The opinion contains a statement of the case.  

Simpson & Sornborger, for plaintiffs in error: 

The wife having procured intoxicating liquors and 
furnished them to her husband, thus contributing to the 
injury of which she complained in her petition, should not 
be permitted to recover in this action. (Kearney v. Fitz
gerald, 43 Ia., 580; Elliott v. Barry, 34 Hun [N. Y.], 129; 
Rosecranz v. Shoemaker, 60 Mich., 4; McDonald v. Casey, 47 
N. W. Rep. [Mich.], 1104; Regret v. Bell, 77 Ill., 593; 
Engleken. v. Hilger, 43 Ia., 563; Brooks v. Cook, 38 Am. Rep.  
[Mich.], 282.) 

Billingsley & Greene, also for plaintiffs in error.  

Reese & Gilkeson, contra.  

POST, C. J.  

This was an action in the district court for Saunders 
county, wherein the defendant in error's intestate, Amelia 
Kratky, as the widow of Florian V. Kratky, deceased, 
sued to recover from the defendants below, Kliment, Wid
man, and Simodynese, separately engaged as licensed 
saloon-keepers, the cause of action alleged being the 
furnishing to the plaintiff's said husband of intoxicating 
liquors in sufficient quantities to, and which did in fact, 
cause the latter to become an habitual drunkard. It is 
further in substance charged that the said Florian 
Kratky was, previous to the acts complained of, a healthy,
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industrious, and capable man, upon whom the plaintiff 
was altogether dependent for means of support, and who 
was engaged in the practice of a profession from which 
he derived an income of $1,500 per year, but that he was 
in consequence of the drunkenness so produced unable to 
transact any business for more than three years last pre
ceding his death, which occurred at the age of forty years, 
as the result of the defendants' aforesaid wrongful acts, 
whereby the plaintiff was deprived of her means of sup
port to her damage, etc. There was a verdict and judg
ment for the plaintiff in the sum of $2,000, and from which 

the defendants prosecute error to this court.  
Evidence was introduced tending to prove that the 

plaintiff below, during the period of such alleged disquali

fication, contributed to the intoxication of the deceased 

by procuring for him liquor at his request, and that she, 
on one or more occasions, drank liquor with him in public.  

Upon the evidence thus adduced the court was requested 

to charge that contribution by the plaintiff to her own in

jury, in the manner indicated, would constitute. a complete 

defense to the cause of action alleged by her, and the re

fusal to so charge is now assigned as error. Counsel, in 

their discussion of the question thus presented, review at 

consid'erable length the cases from other states, which, it 

must be confessed, apparently lend support to the proposi

tion contended for. But whatever view we might feel 

constrained to adopt of the subject as an original propo

sition, the question is certainly not now an open one in 

this jurisdiction. In Buckmaster v. McElroy, 20 Neb., 557, 

the voluntary purchaser of intoxicating liquor was held 

to be within the protection of the statute providing that 

"the person so licensed shall pay all damages that the 

community or individuals may sustain in consequence of 

such traffic," etc. The doctrine of that case was reas

serted in Curtin v. Atkinson, 36 Neb., 110; and in Gran v.  

Houston, 45 Neb., 813, was applied to a state of facts in all 

essential respects identical with those here presented. It 

follows that the instruction was rightly refused.
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The next exception to which our attention is directed 
relates to the giving of instruction No. 2 at the request of 
the plaintiff below. But the only reference to that in
struction in the motion for a new trial is found in the fol
lowing assignment: "The court erred in giving instruc
tions numbered 1, 2, 3, 4, 5, and G on the motion of the 
plaintiff." Where several instructions are grouped in the 
same assignment of the motion for a new trial or petition 
in error, they will, in accordance with the oft-asserted 
rule of this court, be examined so far only as to deter
mine whether any one of them was rightly given or 
rightly refused, as the case may be. It is not pretended 
that the court erred in giving each of the paragraphs 
above mentioned, while, on the other hand, those num
bered 1, 3, 4, and 5, it must be conceded, accurately state 
the law of the case. The assignment does not, therefore, 
present for determination the soundness of the instruc
tion relied upon for a reversal of the judgment.  

Exception was also taken to the ruling of the district 
court in permitting plaintiff below to prove the value of 
the family homestead and amount of incumbrance 
thereon at the time of the death of her said husband.  
There is no error in the ruling assigned. The evidence 
to which the exception applies was supplementary, 
merely, of facts elicted by defendants to prove the amount 
and value of Kratky's estate as bearing upon the question 
distinctly presented by the pleading, whether the plaintiff 
had in fact been injured in her means of support in conse

quence of the wrongs alleged by her. Moreover, the 
theory upon which the cause was prosecuted by the 
plaintiff was that the deceased had been, within the 

period named, through the acts of defendants, reduced 
from a prosperous business man of good credit to a con

dition bordering on imbecility and financial insolvency.  
The evidence in question was in that view of the record 

certainly not irrelevant to the issues, and its admission 

affords no ground of complaint.  
JUDGMENT AFFIRMED.  

14
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NORFOLK STATE BANK, APPELLEE, V. PETER SCHWENK, 
IMPLEADED WITH WESTERVELT, HAYES & YOST, 
APPELLEES, AND GHARLES FOSTER, APPELLANT.  

FILED APRTL 21, 1897. No. 7238.  

1. Marshaling Assets: LIEN UPON Two FUNDs. Equity will require 
a creditor having a lien upon two funds, upon one of which alone 
another creditor has a subordinate lien, to first exhaust the fund 
to which he alone is entitled.  

2. Homestead: LOT. The term "lot" is employed in the statute exempt
ing homesteads to heads of families in its popular sense, and 
denotes a parcel of land within the limits of a city or village as 
surveyed and platted.  

APPEAL from the district court of Madison county.  
Heard below before ROBINSON, J. Reversed.  

Camp bcil & Wallis, for appellant.  

Tigton & 11'hith am, Barnes & Tyler, and Powers & Hays, 
contra.  

POST, C. J.  

This was an action by the plaintiff, the Norfolk State 
Bank, in the district court for Madison county, for the 
foreclosure of a mortgage executed by the defendants 
Schwenk and wife upon the north half of lot 1, in block 4, 
of Haase's Suburban Lots, in the city of Norfolk, and to 
which the firm of Westervelt, Hayes & Yost, George N.  
Beels, the Chicago Lumber Company, the Norfolk Na
tional Bank, Valentine Blatz, and Charles Foster were 
also made defendants. A decree was in due time en
tered awarding to Westervelt, Hayes .& Yost a first lien 
upon the premises described, by reason of a judgment in 
said court against Schwenk, the mortgagor, in the sum of 
$131.15; to the plaintiff a second lien, by reason of the 
mortgage above described, in the sum of $465.33, and to 
the defendant Foster a third lien, by reason of a judgment
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against said Schwenk, then of record in said court, for 
$470.74. The judgment of Westervelt, Hayes & Yost was 
rendered April 12, 1888, and that of Foster on April 29, 
1890, while the plaintiff's mortgage was executed Octo
ber 10, 1890. The judgment first mentioned is, it is con
ceded, a lien upon the whole of lot 1 above described, 
and Foster, in his cross-petition, prayed for an order re
quiring Westervelt, Hayes & Yost to exhaust the south 
half of said lot in satisfaction of their said claim before 
resorting to the property chargeable with both judg
ments. But the court declined to grant the relief thus 
sought, which ruling is made the first ground of com
plaint on this appeal. Courts of equity have long as
suied to so marshal assets coining within their jurisdic
tion as to require a creditor having the right to resort to 
two or more funds, upon one of which alone another cred
itor has a junior lien, to first exhaust the funds upon 
which the latter has no claim. (Cheesebrough v. Millard, 1 
Johns. Ch. [N. Y.], 409; Stevens v. Cooper, 1 Johns. Ch.  
[N. Y.], 425; Hiayes v. TVard, 4 Johns. Ch. [N. Y.], 123; 
_Evert.son v. Booth, 19 Johns. [N. Y.], 486; Ingalls v. Morgan, 
10 N. Y., 178; Story, Equity Jurisprudence, see. .633.) 
Appellees Westervelt, Hayes & Yost, while conceding the 
foregoing proposition, insist that the case at bar is, upon 
the evidence adduced, within a recognized exception to 
the rule stated, viz., that equity will not interfere to con
trol the action of the paramount creditor where the effect 
thereof will be to materially hinder or delay him in the 
enforcement of his lien. We are, however, unable to de
termine that any substantial injury will result to 
the appellees named by requiring them to first exhaust; 
Schwenk's interest in the south half of the lot in question.  
In the recent case of Gotzian v. Shakman, 89 Wis., 52, which 
involved a state of facts substantially similar to those 
here presented, the true test is said to be that applied in 
Evertson v. Booth, supra, viz., whether the marshaling of 
the securities in the interest of the junior lien "will en
danger the prior creditor or in the least impair his right
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to raise his debt out of both funds." There would be, it 
is true, some delay as the natural and necessary result of 
the order sought by appellants, although there will 
thereby, as said in Gotzian v. Shakman, supra, be no dimin
ishing of security. The facts from which the appellees 
named argue that they would be prejudiced if required to 
first proceed against the south half of the lot are that 
Schwenk and wife, on the 1st day of March, 1890, executed 
in favor of the Farmers Loan & Trust Company two cer
tain mortgages upon the premises last described, to-wit, a 
first mortgage for $1,500 and a second or commission 
mortgage for $225; that suit was subsequently brought 
for the foreclosure of the last mentioned mortgage, to 
which appellees Westervelt, Hayes & Yost were not made 
parties, which resulted in a decree of foreclosure, upon 
which the property therein described was, on the 30th 
day of May, 1893, sold to the mortgagee above named for 
the sum of $400, and which sale was in due form con
firmed on the 15th day of November, 1893. But a suffi
cient answer to that argument is that appellees' judg
ment was recognized as a lien prior to the decree under 
which the property was sold, and the loan and trust com
pany having purchased subject theretp, is presumed to 
have assumed the indebtedness thereby represented. It 
is noticeable, too, from the record that the amount de
ducted from the value of the premises on account of ap
pellees' judgment was $248.05, whereas the amount due 
thereon was, as we have seen, $113.15 only. We con
clude from an examination of the entire record that the 
case made is one for the application of the rule above 
stated, and that the district court should have allowed 
the order sought by appellant.  

It is also contended by appellant that his judgment 
should have been awarded priority over the plaintiff's 
mortgage. But for that contention there is no founda
tion in the record. Lot No. 1 was at all times between 
the months of January, 1888, and. January, 1891, occupied 
as the homestead of the defendant Schwenk and family.
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It is, however, argued that because said lot exceeds in 
dimensions those in other portions of the city, it is not 
within the protection of section 1, chapter 36, Compiled 
Statutes, entitled "Homesteads." There is no question 
respecting the value of said property, nor is it denied that 
it corresponds in size to other suburban lots within the 
same addition, being 118 feet in width by 368 feet in 
length. The property which the statute exempts as a 
homestead in favor of the head of a family is 160 acres 
of land outside the limits of a city or village, or a quan
tity of contiguous land not exceeding two lots within any 
incorporated city or village. It is a matter of common 
observation that city and village lots vary in size, uni
formity being the exception rather than the rule, even 
within the same corporate limits. The term "lot" is, it 
seems, employed in the statute cited in its popular sense, 
and denotes the subdivision of a city or village as sur
veyed and platted. (Wilson v. Proctor, 28 Minn., 14.) 

For reasons above stated, the order denying appellant's 
motion is reversed and the cause remanded for further 
proceeding in the district court not inconsistent with this 
opinion.  

REVERSED AND REMANDED.  

WILLIAM HENRY V. STATE OF NEBRASKA.  

FILED APRIL 21, 1897. No. 8991.  

1. Homicide. Whoever kills another while engaged in the perpetra
tion, or attempted perpetration, of any rape, robbery, arson, or 
burglary is, by section 3, Criminal Code, declared to be guilty of 
murder in the first degree.  

2. -. It Is in such case, in order to sustain a conviction for mur
der in the first degree, not essential that the killing be such as, in 
the absence of the statute, would amount to murder as distin
guished from manslaughter.* 

*Further discussion of this subject and reference to many authorities 
will be found in Morgan v, State, 51 Neb,, 692,
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3. Criminal Law: EVIDENCE: JURY. The jurors are, under our prac

tice, judges of the probative force of the evidence.  

4. - : INsTRUCTIONs: DISCREDITING DEFENSE. It is error in a crimi
nal prosecution for the trial court to discredit a particular defense 
by advising the jury that it is one "easily fabricated, that it has 
occasionally been successfully fabricated, and that the temptation 
to resort to it as a spurious defense is very great, especially in 
cases of importance." 

5. -- : PROOF OF AumI. It is not essential that the proof of an 
alibi should include the entire period during which the offense 
might possibly have been committed but will entitle the accused 
to an acquittal whenever the evidence is sufficient to create in 
the minds of the jurors a reasonable doubt of his presence at the 
commission of the offense with which he stands charged. (Casey 
v. State, 49 Neb., 403.) 

6. - : CONTRADICTORY INSTRUCTIONs. An erroneous instruction is 
not cured by the mere giving of another on the same subject con
tradicting it. (First Nat. Bank of Denver v. Lowry, 36 Neb., 290.) 

ERROR to the district court for Gage county. Tried be
low before STULL, J. RevcrsCd.  

R. D. Sutherland, C. E. Bush, and J. E. Bush, for plaintiff 
in error.  

C. J. Smyth, Attorney Gencral, and Ed P. Svith, Deputy 
Attorney Gencral, for the state.  

PosT, C. J.  

The plaintiff in error, William Henry, was by the 
county attorney of Jefferson county, jointly with one Zii
merman, charged with the crime of murder in the first 
degree. A change of venue was, on his motioi, allowed to 
Gage county, where a separate trial was had, resulting in 
a verdict of murder in the second degree and sentence to 
imprisonment in the penitentiary for a term of ten years, 
which judgment it is sought to reverse by means of this 
proceeding. The information, in apt language, charges 
the defendants therein with fatally shooting the deceased, 
Russel S. Graham, purposely and of their deliberate and 
premeditated malice, with intent him, the said Graham, 
thereby to kill and murder,
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The first assignment of error to which our attention is 
directed by the argument of counsel for.plaintiff in error 
relates to the giving of the following instruction on the 
court's own motion: "The court instructs you that the 
crime of murder in the first degree is committed when a 
person of sound memory and discretion unlawfully, pur
posely, and with deliberate and premeditated malice, kills 
another person in the peace of the state, or in. the per
petration, or attempt to perpetrate any rape, arson, rob
bery, or burglary, shall unlawfully kill another person in 
the peace of the state. In this case, if you find from the 
evidence, beyond a reasonable doubt, that the defendant 
William Henry unlawfully, purposely, and of deliberate 
and premeditated malice, killed Russell S. Graham, on 
or about the 5th day of June, 1895, in the county of Jef
ferson and state of Nebraska, or if you find from the evi
dence, beyond a reasonable doubt, that in the perpetra
tion, or attempt to perpetrate, a robbery or burglary, 
William Henry unlawfully killed Russell S. Graham, 
on the 5th day of June, 1895, in the county and state afore
said, in the manner and form charged in the information, 
then you should find the defendant guilty by your verdict, 
and in that eveiit you should find by your verdict what 
the penalty shall be, whether the defendant shall suffer 
death or shall be imprisoned in the penitentiary during 
his natural life." The contention of counsel, as we un
derstand their position, is that in order to authorize a 
verdict of murder in the first degree, when the homicide 
is shown to have been committed in the perpetration, or 
attempted perpetration, of a rape, robbery, arson, or 
burglary, it is not sufficient that the killing be unlawful 
in the sense that it would, in the absence of the statute 
hereafter cited, warrant a conviction on the charge of 
manslaughter, but must be such as to amount to murder 
in the first or second degree. In other words, they con
tend that so much of section 3 of the Criminal Code as 
provides that if any person "in the perpetration, or at
tempt to perpetrate, any rape, robbery, arson, or burglary
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* * * kill 'another, * * * every person so of
fending shall be deemed guilty of murder in the first 
degree," should be construed to mean if any person mur
der another, etc. But to that argument a sufficient an
sw-er is that the legislature has not so enacted, but has, 
on the contrary, declared that whoever kills another in 
the perpetration, or attempted perpetration, of either of 
the enumerated felonies shall be deemed guilty of mur
der. In so doing the legislature has, in the lnnguage of 
an eminent exponent of the criminal law, merely drawn 
its lines around the particular combination thus included 
under a penalty. (1 Bishop, Criminal Law, sec. 776.) 
"Where," as said by the same author, "the law forbids a 
defined combination of act and intent and provides a pen
alty for the violation of the inhibition, it establishes a 
distinct or specific crime." (1 Bishop, Criminal Law, sec.  
599.) With sicli frequency has the rule as thus stated 
been applied in the administration of the criminal law, 
that its soundness may be said to be generally recognized 
in this country. (Smith v. State, 34 Neb., 689; Graves v.  
State, 45 N. J. Law, 204-358; Mloynihas v. State, 70 Ind., 
126; Buel v. People, 78 N. Y., 492.) 

Although the evidence has not been preserved by 
means of a bill of exceptions, it is apparent that there 
was an attempt to establish an alibi, and with respect to 
which the court, in general terms, charged that it was 
sufficient for the purpose of the defense relied upon if 
the jury, from a consideration of all the evidence, enter
tained a reasonable doubt of the presence of the accused 
at the commission of the homicide. It also, at the re
quest of the state, gave the following instructions, which 
are now assigned as error: 

"9. The effect of an alibi, when established, is like that 
of any other conclusive fact presented in a case, showing, 
as it does, that the party asserting it could not have been 
present at the time of the homicide, and therefore did not 
participate in it, is, when credited, a defense of the most 
conclusive and satisfactory character. The fact, how-
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ever, which experience has shown, that an alibi, as a 
defense, is capable of being and has been occasionally suc
cessfully fabricated, that even when wholly false its de
tection may be a matter of very great difficulty, and that 
the temptation to resort to this as a spurious defense may 
be very great, especially in cases of importance. These 
are considerations attendant upon this defense which call 
for some special suggestions upon the part of the court.  
These are that while you are not to hesitate at giving 
this as a defense full weight, that conclusive effect to 
which, when established, it is justly entitled, either as 
entirely satisfying you of the innocence of the defendant 
or as creating the reasonable doubt which entitles the de
fendant to an acquittal, still you are to scrutinize the 
testimony offered in the support of an alibi with care, 
that you may be satisfied that a fabricated defense is not 
being imposed upon you.  

"10. The court instructs you that the defendant, Will
iam Henry, to establish an alibi, must not only show that 
he was present on the south side of the Republican river, 
between the towns of Franklin and Riverton, in Franklin 
county, state of Nebraska, at the time when the murder 
was committed at Bower post-office, Jefferson county, 
Nebraska, but also that said William Henry was at some 
point between the said towns of Franklin and Riverton, in 
Franklin county, Nebraska, such a length of time that it 
would be impossible for him to have been at Bower post
office, Jefferson county, Nebraska, where the murder was 
committed.  

"11. The court instructs you that a defendant, to estab
lish an alibi, must not only show he was present at some 
other place about the time of the alleged crime, but also 
that he was at such other place such a length of time that 
it was impossible for him to have been at the place where 
the crime was committed." 

The inquiry, in the absence of a bill of exceptions, is 
whether the foregoing instructions are applicable to any 
evidence admissible to support the charge of the informa-
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tion. It was said in Casey v. State, 49 Neb., 403, that an 
alibi is a legitimate defense and should not be disparaged 
by the trial court, the sufficiency of the evidence for the 
purpose of establishing such defense being a question of 
fact for the jury. We are aware that instructions in sub
stantially the language employed in paragraph No. 9 
have received the approval of courts of the highest stand
ing. We are, however, unable to conceive of any sound 
reasons for cautionary instructions with respect to an 
alibi which do not apply with equal force to any other 
defense. Although it is true, as said by the district court, 
that an alibi "is a defense which has been frequently fab
ricated, that even when wholly false its detection may 
be difficult, and that the temptation to resort to it as a 
spurious defense may be great," it is a fact, abundantly 
attested by the observations of every judge experienced 
in the administration of the criminal law, that attempts 
to fabricate self-defense as a justification, or to simulate 
insanity as an excuse, are not less frequent or successful 
than like impositions with respect to an alibi. Instruc
tion No. 9 would, it is conceded, be defensible in those 
jurisdictions where it is permissible, in charging the jury, 
to comment upon the evidence. But that it is within the 
province of the judge under our practice, by means of 
cautionary instructions, to discredit a particular defense 
or the evidence in support of a particular proposition we 

cannot admit, since witnesses are by no known rule of law 

or logic presumed to be less truthful simply because they 
testify concerning an alibi. In Sater v. State, 56 Ind., 378, 
it is said of an instruction of similar import that "Taken 

altogether it tends too strongly to cast suspicion upon an 

alibi as a defense, and to prejudice the minds of the jury 
against such defense. , It seems to have been intended, 
too, by it to lay down a more rigorous rule for the consid

eration of evidence tending to prove an alibi than was 

required as to the other evidence in the cause." (See, also, 
to the same effect, Line v. State, 51 Ind., 172; Spencer v.  

State, 50 Ala., 124; Sinwtons v, State, Gi Miss., 243; Nelms
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v. State, 58 Miss., 362; Dawson v. State, 62 Miss., 241; 
Murphy v. State, 31 Fla., 166; People v. Kelly, 35 Hun [N.  
Y.], 295.) 

We are also of the opinion that the court erred in giv
ing instructions numbered 10 and 11, by which the bur
den was imposed upon the accused of proving his pres
ence in Franklin county for such length of time that it 
was impossible for him to have been present at the coin
mission of the homicide. It follows logically, if not nec
essarily, from the decisions of this court that the proof of 
an alibi is not required to coier the entire period within 
which the offense might possibly have been committed, 
but that the accused is entitled to an acquittal whenever 
the evidence is sufficient to create in the minds of the 
jurors a reasonable doubt of his presence at.the commis
sion of the offense with which he stands charged. (Me
Lain v. State, 18 Neb., 154; Casey v. State, supra. See, 
also, Kaufman v. State, 49 Ind., 248; Stuart v. People, 42 
Mich., 255; Pollard v. State, 53 Miss., 410; State v. Jaynes, 
78 N. Car., 504; Albritton v. .State, 94 Ala., 76; Caffery v.  
State, 94 Ala., 76; Bencett v. State, 17 S. W. Rep. [Tex.], 
545; Beck v. State, 51 Neb., 106.) The attorney general, 
while not defending the instructions to which the fore
going criticism is directed, argues that the giving thereof 
is at most error without prejudice, in view of the fact that 
the rule was correctly stated in the general charge of the 
court. It is true, as counsel contend, that instructions 
should be construed together, and if when so considered 
they fairly embody the law of the case, the fact will af
ford no ground for reversal that one or more of the ex

pressions used, separately construed, might appear to be 
erroneous. (St. Louis v. State, 8 Neb., 405; Murjpiy v.  
State, 15 Neb., 383; City of Lincoln v. Smith, 28 Neb., 762; 
Debney v. State, 45 Neb., 856.) The rule thus stated is, 
however, but a modification of the doctrine recognized 
in all jurisdictions, that the giving of inconsistent and 
contradictory instructions with respect to a material 

proposition is reversible error, since it is, in general, im-
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possible to determine whether the jury in their delibera
tions have followed the good or the bad one. Or, to use 
the language of NORVAL, J., in First Nat. Bank of Denver 
v. Lowrey, 36 Neb., 290, "An erroneous instruction is not 
cured by the mere giving of another on the same subject 
contradicting it." To the same effect, also, are Wasson v.  
Palmer, 13 Neb., 377; Frederick v. BallaW, 16 Neb., 559; 
Carson v. Stevens, 40 Neb., 112. And the rule applied in 
the cases cited is especially applicable to the case of an 
erroneous specific direction following a correct general 
instruction. (Pittsburgh, C, & St. .L. . Co. v. Krouse, 30 0.  
St., 222.) The giving of instructions 10 and 11 is error 
requiring a reversal of the judgment, whatever may have 
been the evidence tending to prove the alibi relied upon, 
since to no -conceivable state of facts can the direction 
therein be held applicable.  

REVERSED.  

NATIONAL BANK OF BATTLE CREEK, MICHIGAN, V. J. L.  
MILLER ET AL.  

FILED APRIL 21, 1897. No. 7207.  

1. Res Judicata: NOTE: CONSIDERATION. Defendants held not estopped 

by a former judgment pleaded to allege the failure of considera
tion for the notes sued on.  

2. Negotiable Instruments: FRAUD: ACTION BY INDORSEE: BURDEN OF 
PROOF. Where, to an action upon a promissory note by an indorsee 
thereof, the defense interposed is fraud or illegality in the incep
tion of the contract, the burden is upon the plaintiff to prove that 
he Is a bona fede hold'er for value, but where the only defense is the 
failure of consideration, or the like, the burden is upon the defend
ant to overcome the presumption that the note was transferred 
before due for value in the usual course of business. (Violet v.  
Rose, 39 Neb., 660; Kelman v. Calhoun, 43 Neb., 157.) 

ERROR from the district court of York county. Tried 
below before BATES, J. 6everse,
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George B. France, for plaintiff in error.  

F. G. Power, contra.  

POST, C. J.  

This was an action by the plaintiff in error, the Na
tional Bank of Battle Creek, Michigan, in the district 
court for York county upon two promissory notes exe
cuted by the defendants therein, J. L. Miller and M. G.  
Koons, for $175 each, under date of July 29, 1885, and 
payable to the order of Nichols, Shepard & Co. The de
fendants answered alleging failure of consideration and 
breach of the warranty of a certain separator and steam 
power for which the notes in suit, with four others of 
like amounts, were given. The plaintiff replied alleging 
(1) the purchase of the notes described in good faith be
fore the maturity, for value, in the usual course of busi
ness; (2) that the defendants, on the 10th day of April, 
1889, in an action then pending in said district court, 
wherein the said Nichols, Shepard & Co. were plaintiffs, 
recovered judgment for the identical breach of warranty 
herein alleged as a defense. A trial of the issues thus 
joined resulted in a verdict and judgment for the defend
ants, from which the plaintiff prosecutes error.  

In the printed briefs submitted by counsel is found an 
exhaustive discussion of the doctrine of res judicata as 
applied to the facts of this case, each party relying upon 
the judgment rendered in the former suit as an estoppel.  
It is, however, in the view we take of the record, unneces
sary to examine that question at length in this connec
tion, since whatever may be the effect of that adjudica
tion upon the right of the plaintiff to maintain this action, 
it is certainly not available as an estoppel against the 
defendants. It is sufficient, without setting out the 
pleadings introduced in evidence, that the ground upon 
which defendants successfully resisted the former action 
was that the machine above described was entirely worth-
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less, and that the consideration for said notes had in con
sequence thereof wholly failed. True, there was in that 
case a counter-claim for freight paid and for time and 
money expended in attempting to operate the machine 
in question, upon which there was a verdict and judgment 
for the defendants therein in the sum of $200. There 
was no claim on account of the notes here involved, which 
were, by the charge of the court, also in evidence, ex
pressly excluded from the consideration of the jury. Had 
defendants in that action-sought by means of their coun
ter-claim to recover the amount of these notes on the 
ground that they had been negotiated or otherwise con
verted by Nichols, Shepard & Co., there would have ex
isted a more substantial foundation upon which to rest 
the claim of estoppel as against them. But it cannot, 
upon the record as made, be seriously contended that the 
former judgment is conclusive of the question of the con
sideration for the notes which are the subject of this 
action.  

Among the instructions given by the court on its own 
motion, and to which exception was taken by the plaint
iff, is the following: "Under the issues as joined by the 
pleadings the burden of proof is upon the plaintiff to 
prove by a preponderance of the evidence that before the 
said'notes became due and payable, and for a valuable 
consideration, the said Nichols, Shepard & Co. sold, in
dorsed, assigned, and transferred said notes to the plaint
iff; that said notes have not been paid, and that the 
plaintiff is an innocent holder thereof." The foregoing 
instruction is in direct conflict with the rule asserted in 
Violet v. Rose, 39 Neb., 660, and Kelman v. Calhoun, 43 Neb., 
157, viz., where to an action on-a promissory note by an 
indorsee thereof the defense interposed is fraud or ille

gality in the inception of the instrument, the burden is 

upon the plaintiff to prove that he is a bona fide holder for 

value, but where the defense is the failure of considera

tion, or the like, the burden is upon the defendant to over

come by proof the presumption that the note was trans-
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ferred before due for value in the usual course of business.  
The rule thus stated was announced after a careful re
view of the decisions of this court, and is without doubt 
the essence of previous utterances on the subject. It 
follows that in giving the instruction quoted the district 
court erred, for which the judgment must be reversed 
and the cause remanded.  

REVE RSED.  
NORVAL, J., not sitting.  

CHICAGO LUMBER COMPANY, APPELLEE, V. CHARLES AN
DERSON ET AL., IMPLEADED WITH MAX WINTHER, 
APPELLANT.  

FILED APRTL 21, 1897. No. 7239.  

1. Subrogation. The right of subrogation must in every case rest upon 
some recognized subject of equitable cognizance. (Bohn Sash & 
Door Co. v. Case, 42 Neb., 281.) 

2. Mechanics' Liens: MORTOAGES: PRIORITIES. Evidence examined, 
and held to sustain the decree appealed from.  

APPEAL from the district court of Douglas county.  
Heard below before FERGUSON, J. Affirmed.  

Kennedy, G-ilbert & A.nderson, for appellant.  

Bartlett, Baldrige & De Bord, contra.  

POST, C. J.  

This was an action by the plaintiff, the Chicago Lumber 
Company, in the district court for Douglas county, to fore
close an alleged mechanic's lien upon the north 36 2-3 feet 
of lot 4 and the south 36 2-3 feet of lot 3, Winther's subdi
vision of lot 60, Oklahoma Addition to the city of Omaha.  
To said action Charles Anderson, who owns the legal title 
of the property described, his wife, Alary Anderson, Pat-
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rick S. Casey and wife, Max Winther, the Mutual Invest
ment Company, the Michigan Mutual Life Insurance 
Company, the Kennard Glass & Paint Company, P. C.  
Christainson, and Alexander McCargar were made de
fendants. The allegations of the petition are, in sub
stance, that the plaintiff company, on the 7th day of Janu
ary, 1891, and at divers times between said date and the 
30th day of May following, furnished and delivered to the 
said Charles Anderson upon said premises, pursuant to a 
verbal contract previously made, lumber and other build
ing material, particularly described, of the value of 
$1,045.68, and of which there remains due and unpaid a 
balance of $814.53. Also, that the plaintiff, on the 2d 
day of July, 1891, and within four months after the fur
nishing of such material, filed in the office of the register 
of deeds of Douglas county an itemized account thereof, 
duly verified, and claiming a lien upon said premises for 
the aforesaid balance. Answers were in due time filed 
by the several defendants, of which that of Winther alone 
calls for notice in this connection. Said defendant, after 
a statement which is in effect a general denial, alleges 
the execution to him of a purchase money mortgage upon 
the premises by one Musselman, under date of February 
28, 1887, to secure the note of the mortgagor named, in 
the sum of $1,312. He further alleges that on the 28th 
day of January, 1891, the defendant Anderson, who had 
by mesne conveyances acquired title to the mortgaged 
premises, represented to him that he, Anderson, was de
sirous of securing a loan from the Mutual Investment 
Company for the purpose of enabling him to improve said 
property, but that he was unable to obtain such loan on 
account of the aforesaid prior mortgage, then of record; 
that said Anderson further represented said property to 
be free from liens, except the mortgage aforesaid; that, 
relying upon said statement, he accepted in lieu of the 
said prior note and mortgage, on which there was a bal
ance of $600 then due, the three notes of Anderson for 
$200 each, payable in one, two, and three years after date,
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secured by mortgage of even date therewith, and at the 
same time canceled and satisfied of record the mortgage 
herein first described. The sole purpose of the transactions above noted was, as he alleges, to enable Anderson 
to consummate the desired loan by means of a first mortgage, and, in the language of the pleader, "his said debt remains due as aforesaid, and said mortgage given to secure its payment is a valid and first subsisting lien upon said property and each parcel thereof * * * 
superior to any lien of the plaintiff and each and all of the defendants except the Mutual Investment Company." 
The district court, upon a final hearing, found generally 
for the plaintiff, and by its decree adjudged the mechanic's lien above described to be prior in equity to Winther's mortgage, and from which the latter alone 
appeals.  

As we understand the contention of appellant, it is that the transaction of January 28 amounted to no more than a mere change of the evidence of indebtedness 
whereby Anderson's own obligation was substituted for the Musselmnan note andi mortgage, which the former had expressly assumed, and that by an application of the doctrine of equitable subrogation the last mentioned 
security should, for the purpose of this controversy, be regarded as a continuing lien. But the right of subroga
tion, it has been said, must in every case rest upon some 
recognized subject of equitable cognizance. (Bohn Sash 
& Door Co. v. Case, 42 Neb., 281; Scieroc v. Homan, 50 Neb., 
601.) Tested by that rule, the claim of appellant appears 
to be without merit. His act in releasing the prior mort
gage, whether prompted by a purpose to strengthen his 
security by means of the contemplated improvement or 
a desire to accommodate Anderson, was altogether vol
untary on his part. True, it is alleged that Anderson 
represented the premises to be free from incumbrance 
aside from the Musselman mortgage. But it is not 
charged that the appellant relied upon such statement; 
or that he was ignorant of the fact that a lien had in fact 15
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attached in favor of the plaintiff as against Anderson by 
the delivery upon the premises of material exceeding 
$600 in value; nor is he more fortunate in his proof.  
There is, indeed, no evidence in the record tending to 
prove that the transaction in question was other than 

that which, upon its face, it purports to be, viz., the pay
ment and discharge of Musselman's indebtedness and the 
creation of a new lien for the amount due from Anderson 
to appellant. There is also another view of the transac
tion which is fatal to appellant's claim. It is conceded 
throughout that his lien is subordinate to the mortgage 
of the Mutual Investment Company, and is alleged by 
him that the advancement by the latter was made upon 
the exprets agreement that the mortgage given therefor 
should be a first lien upon the premises. It is, however, 
undisputed that the plaintiff had at the time in question 
a valid second lien thereon for the price of material pre
viously delivered under its contract with Anderson. It 
results, therefore, that appellant, by agreeing that his 
mortgage should be second to the mortgage of the invest
ment company, impliedly consented that it should be 
subject also to the plaintiff's lien. It follows that the 
decree should be 

AFFIRMED.  

JOSEPH W. MERRILL V. DAVID F. WILLIS.

FILED APRIL 21, 1897. No. 7231.  

1. Landlord and Tenant: ABANDONMENT BY TENANT: REMEDY. A land
lord is not, upon the abandonment of the demised premises by the 
tenant in violation of his contract, required to relet for the pro
tection of the latter, but may at his election suffer the premises to 
remain vacant, and recover his rent for the remainder of the 
term by means of an action on the lease.  

2. - . Allen v. Saundcrs, 6 Neb., 436, distinguished.  

ERRon from the district court of Gage county. Tried 
below before BUSH, J. A ffirmed.
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A. D. MicCandless, for plaintiff in error.  

Cf. S. Otis and E. 0. Kretsinger, contra.  

POST, C. J.  

The defendant in error, Willis, by written indenture, 
bearing date of January 25, 1892, leased to Merrill, the 
plaintiff in error, lot 7, in block 6, Casebeer's Addition 
,to the city of Blue Springs, for the term of one year at 
the agreed rate at $7 per month, payable monthly in 
advance. Merrill went into possession under said lease 
and occupied the demised premises for the period of two 
months, at the expiration of which time he abandoned 
the same without Willis' consent. In an action on the 
lease for the balance of the rent reserved, upon the ex
piration of the teim, Willis recovered judgment, from 
which Merrill prosecutes error. The undisputed evi
dence is that Willis refused to accept the proffered sur
render, and that on being advised by Merrill of his inten
tion to abandon the premises at once, notified the latter 
that lie would look to him for the rent in accordance with 
the terms of the lease. There was on the trial below evi
dence introduced tending to prove the refusal of Willis 
to relet the premises for the unexpired term. The court, 
however, held that the doctrine of avoidable conse
quences was not applicable to the facts of the case, and 
that a lessor is not required to relet for the protection of 
a lessee who has, without his consent and without justifi
cation, abandoned the demised premises, and which rul
ing presents the only question for determination at this 
time.  

We are, by counsel for plaintiff in error, referred to 
Allen v. Sanders, 6 Neb., 436, as opposed to the rule as
serted by the trial court. The turning point of that case 
was, however, not the duty of the lessor to relet, but the 
qualification of an instruction, otherwise satisfactory to 
both parties, to the effect that the plaintiff therein was
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not required to let to a tenant whose business would per

manently injure the property. What is there said re
specting the duty of the lessor to relet for the protection 
of the lessee must accordingly be regarded as obiter 

merely, and not decisive of the question here involved.  

It follows from the foregoing observations that the ques

tion is in this case an open one for consideration upon its 

merits. The rule sanctioned by the decided weight of 

authority, if indeed there can be said to be a diversity of 

opinion on the subject, is that the landlord may in such 

case, at his election, relet the premises upon the aban

donment thereof by the tenant, in which case the measure 

of his damage will be the agreed rental less the amount 

realized on account of such reletting; or he may permit 

the premises to remain vacant until the end of the term, 

and recover his rent in accordance with the terms of the 

lease. (See Hayward v. Rum e, 33 Neb., 836; Schuisler v.  

Ames, 16 Ala., 73; Tully v. Dunn, 42 Ala., 262; Rice v.  

Dudley, 65 Ala., 68; Ledomx v. Joeis, 20 La. Ann., 539; Mill

ing v. Bccker, 96 Pa. St., 182; Randall v. Thompson, 1 Tex.  

App. Civ. Cas., see. 1102; Rispini v. Porta, 89 Cal., 464; 

Clendinning v. Linduer, 30 N. Y. Supp., 543; Underhill v. Col

lis, 132 N. Y., 269; Botten v. Clarke, 30 Pac. Rep. [Ore.], 

430.) The direction in favor of the plaintiff was accord

ingly right and the judgment will be 
AFFIRMED.  

T. A. SHAW & COMPANY V. ROBINSON & STOKES COMPANY 

ET AL.  

FILED APRIL 21, 1897. No. 6997.  

1. Appeal and Error: ELECTION OF REMEDIES. When a case, in its 

nature appealable, is brought into this court for review, the filing 
of a petition in error will be construed as an abandonment of an 

attempted appeal from the same judgment or decree.
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2. Review: OBJECTIONS NOT RAISED BELOw. An objection on the 
ground that the finding and judgment complained of are unsup
ported by the evidence will not, on petition in error in this court, 
be considered unless presented to the district court by means of 
a motion for a new trial, and a ruling had thereon.  

MOTION for rehearing of case reported in 50 Neb., 403.  
Rehearing denied.  

Duffic d& Van Dusen, for the motion.  

POST, C. J.  

Since the filing of the opinion in this cause, which will 
be found in 50 Neb., 403, we are reminded by counsel for 
Shaw & Co. that in addition to the question there decided, 
viz., the right of an insolvent corporation to prefer one 
creditor to the exclusion of others, they claim priority as 
against May Bros. on the ground that their lien upon the 
fund in controversy was acquired by means of the gar
nishee process, before the execution of the assignment of 
the Robinson & Stokes Company to the latter. An ex
amination of the record in connection with their motion 
for a rehearing proves the suggestion of counsel to be well 
founded. The proposition now contended for was urged 
in the first brief filed herein, although overlooked in con
sequence of the overshadowing importance of the other 
question presented, and to which alone the able oral ar
guments were directed. Briefly stated, the contention is 
that the assignment to May Bros., although authorized 
by a vote of the directors of the Robinson & Stokes Con
pany, November 15, 1892, and bearing date of the day 
aforesaid, was not in fact executed or accepted by said 
assignees until several days thereafter, and not until after 
the rights of Shaw & Co. had attached under and by 
virtue of the garnishee process.  

We observe that Shaw & Co. are, by their motion for a 
rehearing and brief in support thereof, designated as ap
pellants; but, assuming a proposition as to which w 
entertain a doubt, viz., that an appeal will lie from a judg-
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ment or order of the character here involved, the record 
was not filed in this court within the six months allowed 
in order to secure a review by that means. It appears 
also from the record that said parties have filed a petition 
in error, in which they assign eleven distinct and separate 
grounds for the reversal of the judgment below. They 
will, therefore, be held to have abandoned any attempt 
to appeal, and to have elected to prosecute their petition 
in error. (Burke v. CuOmingham, 42 Neb., 645; TVoodard v.  
Baird, 43 Neb., 310.) In the petition of intervention by 
May Bros. is alleged the assignment to them, under date 
of November 15, and in the petition subsequently filed 
by Shaw .& Co. it is alleged that "on or about November 
16, 1892, the said Robinson & Stokes Company assigned 
and transferred to the Commercial National Bank, Anas
tacia Burnett, May Bros., and the National Bank of Com
merce notes and accounts, the value of which these inter
venors are unable to state." On July 26, 1893, the cause 
came on for hearing upon the petitions of intervention, 
without other pleadings, which resulted in a general find
ing for May Bros., and an order directing the receiver to 
pay over to them any balance of funds in his hands, the 
proceeds of the estate of the Robinson & Stokes Company, 
after deducting necessary costs and expenses of adminis
tration, to which order Shaw & Co. excepted, and at their 
request were allowed time within which to prepare and 
serve a bill of exceptions.  

The hearing above mentioned was, as we have seen, 
brought on by the motion of May Bros., but evidently in
volved the merits of the petitions of intervention, by 
which alone the parties thereto had a standing in court.  
There was, it will be observed, no issue made by the 
pleadings respecting the date of the execution or the 
validity of the assignment to May Bros. It is, however, 
urged at this time that the cause was tried below upon 
the theory that the actual date of said instrument was in 
issue, and that it should be so regarded for the purpose 
of this proceeding. Parties will, as a rule, for the pur-
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pose of review in this court, be restricted to the theory 
upon which the cause is prosecuted or defended in the 
trial court (Smith v. Spaulding, 40 Neb., 339; Smith v.  
Phelan., 40 Neb., 765; Moline, Milburn d' Stoddarid Co. v.  
Wood, 49 Neb., 869), although we are not aware that the 
rule thus stated has ever been so far extended as to sup
ply allegations essential to the statement of a cause of 
action or defense. But it is unnecessary to further pur
sue the subject in this connection, since the motion for a 
rehearing must be decided on other grounds.  

This is, as we have seen, a proceeding in error by which 
it is sought to reverse the final order complained of on 
the sole ground that the finding, upon the evidence ad
duced, should have been in favor of Shaw & Co. instead 
of May Bros. The question of the sufficiency of the evi
dence was not, however, so far as the record discloses, 
suggested to the district court by means of a motion for 
a new trial. The necessity for such a motion, in order 
to secure a review on error by this court of the evidence 
upon which is based the finding or judgment below, has 
been many times asserted (Joiner v. Van Alstyne, 20 Neb., 
579; Carlow v. Aultman, 28 Neb., 672; Miller v. Antelope 
County, 35 Neb., 237; Jones v. layes, 36 Neb., 526; Losure 
v. Miller, 45 Neb., 465; Hansen v. Kinney, 46 Neb., 207); 
and that rule is, as will be observed from an examination 
of the cases cited, applicable alike to decrees in equity 
and judgments at law. Motion for 

REHEARING DENIED.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.  

EMAN J. SPIRK ET AL.  

FILED APRIL 21, 1897. No. 7069.  

1. Pleading. MOTION TO STRIKE OUT OBJECTIONAL STATEMENTS. A 
motion to strike matter out of a pleading should refer specifically 
to the alleged objectionable statement. If the motion includes
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matter which is pertinent with that which is objected to as im
pertinent, and they might have been separated, the motion must 
be overruled.  

2. --- : OBJECTION TO PETITION. Where the objection to a petition, 
that it does not state a cause of action, is not interposed until 
after the commencement of the trial of the case, the pleading will 
be liberally construed and if possible sustained.  

3. -- : ACTION FOR EJECTING PASSENGERS FROM TRAIN. The peti
tions, in the cases at bar held to state causes of action.  

4. Review: EVIDENCE. Findings of a jury made on consideration of 
conflicting evidence will not be disturbed if there is sufficient evi
dence in their support.  

5. Carriers: WnoNcFUL EJECTION Or PASSENGERS: REMEDIES. Parties 
rightfully on a railroad train by virtue of a contract for their 
carriage to an agreed destination, and who are wrongfully ejected 
before the journey is completed, may sue for a breach of the con
tract, or in an action ex aclicto for tort or negligence of the carrier.  

6. Breach of Contract: MEASURE OF DAMAGES. If for a breach of the 
contract, the measure of the damages will be such as may fairly 
be considered as arising naturally, or in the usual coursp of things 
from the breach, or such as may reasonably be supposed to have 
been in contemplation of the parties to the contract when it was 
made, as the probable results of its breach. (Hadley v. Baxendale, 
9 Exch. [Eng.], 341.) 

7. Torts: NEGLIGENCE: MEASURE OF DAMAGES. If for the tort or negli
gence, the measure of damages will be compensation for all inju
ries which are directly caused or flow from the wrongful act or 
acts.  

8. Carriers: WEoNarUL EJECTION OF PASSENGERS. Held, That the evi
dence in these cases sustains findings that the defendants in error 
were as passengers in a car and on a train which did not stop at 
the station, their purposed destination, to which the tickets they 
had purchased entitled them to be carried; that they were not so 
situated by reason of their own negligence but the negligence of 
the company or its employes.  

9. - : - -: MEASURE OF DAMAGES. Where passengers on a rail
road train which does not stop at the station to which their tick
ets entitled them to be carried, and their being so situated is not 
the result of their own negligence but that of the company or its 
employes, were ejected from the train by the conductor and other 
employes of the company in obedience to a rule of the company 
for the guidance of the conductor in such cases, at a station other 
than the one to which they were to be carried, the company is 
liable in an action ex delicto for all damages which result or flow 
oirectly from the negligence.



VOL. 51] JANUARY TERM, 1897. 169 

Chicago, B. & Q R. Co. v. Spirk.  

10. -: REVIEW. Whether the negligence is the 
proximate cause of injuries is ordinarily a question of fact for 
the jury, but if its finding in that regard is manifestly wrong it 
will be set aside.  

11. --- : Some of the injuries alleged in this case,
incidents of a trip across the prairie,-held, not to directly result 
or flow from the negligence or wrongful acts of the plaintiff in 
error, and hence not to be within the measure of damages appli
cable here.  

ERROR from the district court of Saline county. Tried 
below before HASTINGS, J. Reversed.  

The opinion contains a statement of the case.  

J. V. DCweese and F. I. Foss, for plaintiff in error: 

The petition nowhere alleges that the plaintiffs took 
passage on a train that was scheduled to stop at the sta
tion of Haigler, to which point they held tickets. Nor 
does it allege that the train on which they took passage 
would or should stop at said station under any rule or 
regulation of the railroad company. The petitions were 
therefore defective. (Ohio <& M. R. Co. v. Hatton, 60 Ind., 
15; Pittsburg, C. & St. L. R. Co. v. Nuzun, 50 Ind, 141; Ohio 
& M1. R. Co. v. Applewhite, 52 Ind., 540; White v. Evansville 
R. Co., 33 N. E. Rep. [Ind.], 275; Chicago & St. L. R. Co. v.  
Bills, 104 Ind., 17.) 

It was the duty of the plaintiffs to inform themselves 
by proper investigation and inquiry whether the train 
on which they took passage would stop at the station of 
their destination. The railroad company had a right to 
regulate the running of its trains, arranging for the 
through fast trains to make only certain stops, and for 
other trains to run as local trains and make all the stops.  
It was the duty of the plaintiffs under the law to get off 
at some station before reaching Haigler where the train 
did stop, after being notified by the conductor that it 
would not stop at Haigler; or they might properly pay 
their fare from Haigler west to the next station at which 
the train did stop, and stay on the train to such station,
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(Chicago & A. R. Co. v. Randolph, 53 Ill., 515; Texas R. Co.  
r. Ludlam, 57 Fed. Rep., 484; Rcachaniip v. I. & G. AT.  

R. Co., 56 Tex., 239; Lake Shore & 31. S. R. Co. v. Pierce, 47 
Mich., 277; Platt v. Chicago & N. W. R. Co., 21 Am. & Eng.  
R. Cas. [Wis.], 319; Duling v. Philadelphia, W. & B. R. Co., 
6 Atl. Rep. [Md.], 592; Pittsburgh R. Co. v. Lighteap, 34 N.  
E. Rep. [Ind.], 243; Texas P. R. Co. v. White, 17 S. W. Rep.  
[Tex.], 419; Deitrich v. Pennsylvania R. Co., 71 Pa. St., 433; 
Chicago & E. R. Co. v. Field, 34 N. E. Rep. [Ind.], 407; Sira 
v. Wabash R. Co., 21 S. W. Rep. [Mo.], 906; Pittsburgh R.  
Co. v. Klitch, 37 N. E. Rep. [Ind.], 560; Galveston, H. & S.  
A. R. Co. v. KimetLrcw, 27 S. W. Rep. [Tex.], 631; Church v.  
Chicago, M. & St. P. R. Co., 60 N. W. Rep. [S. Dak.], 854.) 

When the plaintiffs were notified that they were on 
the wrong train, and refused to get off when directed so 
to do by the conductor, they became trespassers and their 
forcible ejectment at Benkleman was rightful. (Atchison, 
T. & S. F. R. Co. v. GaUts, 17 Pac. Rep. [Kan.], 60; 
Galbraith v. Flemming, 27 N. W. Rep. [Mich.], 581; Pea
body v. Oregon R. & N. Co., 26 Pac. Rep. [Ore.], 1053; Ma
honey v. Detroit City R. Co., 52 Am. & Eng. R. Cas. [Mich.], 
581; Chicago, St. L. & P. R. Co. v. Bills, 104 Ind., 15; Town
send v. New York C. & H. f. R. Co., 56 N. Y., 301.) 

Plaintiffs sought to recover damages and expenses sus
tained and incurred in going into the country after they 
were ejected. Such damages are too remote' and con
tingent and do not in any manner relate to the contract 
made with the railroad company nor were they the prox
imate results of the alleged violation of the company's 
contract. (Sira v. Wabash R. Co., 21 S. W. Rep. [Mo.], 905; 
Selleck v. Lake S. &. M. S. R. Co., 23 Am. & Eng. R. Cas.  
[Mich.], 340; Lewis v. Flint & P. .l. R. Co., 54 Mich., 55; 
McLary v. Sioux City & P. R. Co., 3 Neb., 53; City of Crete 
v. Childs, 11 Neb., 253.) 

Webster, Rose & Fisherdick and J. H. Grimm, contra: 

There was no prejudicial error in overruling the motion 
to strike from the petition the language attacked. (Balti-
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more d 0. R. Co. v. Hambrey, 16 Atl. Rep. [Pa.], 67; Head v.  
Georgia P. R. Co., 79 Ga., 359.) 

The plaintiff had a right to assume that all of defend
ant's agents understood their duties and would perform 
them; and if he performed his he could stand upon his 
contract, and upon his relation as passenger, which the 
contract generated. (Alabama G. S. R. Co. v. Heddleston, 
3 So. Rep. [Ala.], 53; South & N. A. R. Co. v. Huffman, 76 
Ala., 496.) 

A passenger wrongfully evicted from a train does not 
forfeit his right of action against the road for his injuries 
merely by reason of having insisted, however strenuously, 
on his right to passage, and by having resisted the assail
ant who wrongfully expelled him. (Louisville, N. A. - C.  
R. Co. v. Wolfe, 27 N. E. Rep. [Ind.], 606; St. Louis, A. T. R.  
Co. v. Mackie, 9 S. W. Rep. [Tex.], 451; Shepard v. Chicago, 
R. I. d P. R. Co., 41 N. W. Rep. [Ia.], 564; Baltimore & 0.  
R. Co. v. Bambrcy, 16 Atl. Rep. [Pa.], 67; Chicago, St. L. & 
P. R. Co. v. Bills, 20 N. E. Rep. [Ind.], 775; Sternberg v.  
State, 36 Neb., 307.) 

HARRISON, J.  
John and Eman Spirk commenced separate actions 

against the Chicago, Burlington & Quincy Railroad Com
pany to recover damages alleged to have accrued in their 
favor on account of their unlawful and wrongful expul
sion, prior to arrival at their destination, from one of the 
trains of the company, upon which they were passengers.  
The alleged causes of action had their origin in the same 
state of facts; hence after issues joined the causes were, 
on motion presented therefor, consolidated, the evidence 
introduced but once and the one jury returned a verdict 
thereon in each case favorable to plaintiffs. The com
pany has prosecuted error proceedings to this court.  

Before answer there was a motion interposed in behalf 
of the company, in each case, to strike out of the petitions 
certain portions thereof quoted in the motion. The re
fusal of the trial court to act in accordance with these
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motions is the subject of one assignment of error. If the 
matter sought to be stricken out of the pleadings con
tained anything immaterial, which we need not now de
cide, if it also contained any material averment or aver
ments, which it clearly did, it was proper to overrule the 
motions, and there was no error in so doing. There was 
no prejudicial or available error in the overruling of the 
motions to strike out disclosed by the record presented to 
this court.  

After the issues had been joined and the cases called 
for trial, at the inception of the introduction of evidence 
on behalf of defendants in error, counsel for the plaintiff 
in error objected to the reception of any evidence, on the 

ground that the facts stated in the petitions were insuf

ficient to constitute a cause of action. This was over
ruled; and the action of the court in this regard is as

signed and urged as error. Where, as in this case, the 
objection to the sufficiency of a petition, that it does not 

state a cause of action, is not interposed until on the trial, 
the pleading will be liberally construed, and if possible 
sustained. (Roberts v. Taylor, 19 Neb., 184.) Read and 
interpreted in accordance with the foregoing rule, the 
petitions herein were sufficient and not open to the criti
cism urged against them, viz., that it did not appear that 
defendants in error were at the time rightfully on the 
train from which they alleged they were ejected. iThe 
petitions disclosed that the defendants in error purchased 
tickets, which entitled them to a safe passage'on or over 
plaintiff in error's road from a named starting point to a 
designated destination, and that they became passengers 
on said railroad accordingly, and took seats in the cars of 
plaintiff in error, to be carried to their journey's end, and 
were carried directly toward their destination until a sta
tion called Benkleman, on the line of road, was reached, 
where they were unlawfully and forcibly ejected from the 
train or car in which they were riding. The foregoing is, 
in substance and in short, a statement of the portions of 
the pleadings attacked, and the averments were, we think,
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sufficient to show a cause of action in favor of the parties 
seeking redress for alleged wrongs.  

The evidence discloses that the defendants in error 
were citizens and residents of Wilber, in Saline county, 
this state, that at the time of the trip, of which some of 
the incidents and circumstances form the basis of these 
suits, certain matters of business rendered it necessary 
that they go to Haigler, a station on the line of road of 
the company, plaintiff in error, to be there met by some
one, and be taken from there twenty-five or thirty miles 
across the prairie to meet a party or parties, with whom 
defendants in error had certain affairs to transact, or with 
whom they were to consult. The brothers called, accord
ing to the evidence of the company's agent at Wilber, on 
him, separately, a short time prior to the projected travel, 
and made certain inquiries in regard to the arrangement 
of the running of the trains by which they could reach 
their desired destination, and were furnished with the in
formation. On Saturday, June 10, 1893, they boarded a 
train of plaintiff in error at Wilber, paying their fare to 
Wymore to the conductor on the train; at the last men.  
tioned station they purchased tickets which entitled them 
respectively to a continuous passage to Haigler, and en
tered the train which was then standing at Wymore, and 
which was the proper one for the portion of their journey, 
between Wymore and Oxford Junction, and it contained 
a chair car and a "Pullman," which were destined to run 
through -to Denver, Colorado, the other cars of this train 
going no farther than the junction at Oxford. The Pull
man and chair car, to which we have just referred, were 
to be and were attached to a "local" train which passed 
through Oxford Junction on its run from Chicago to Den
ver, and hauled by the local westward as far as McCook, 
where they were to be and were detached from the local 
and attached to another train, a through passenger train 
running between Chicago and Denver, to be taken to the 
latter place. This was known as the fast train, or flyer, 
and made but a few stops at any of the stations along the
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route. The defendants in error were, at or prior to the 
arrival of the train on which they were passengers, at Ox
ford Junction, notified to change from the coach in which 
they were seated to the one in its rear, relatively to the 
position of the cars considered from the engine or forward 
end of the train, and they did so. Though there is some 
conflict as to this particular fact, we must conclude that 
the parties were so notified, and made the requested 
change, as this must have been of the findings of the jury 
and had ample support in the evidence; and further, it is 
borne out by the conditions then existing in regard to the 
ears in the train, and the proper one for them to be in, if 
they expected to go farther west from Oxford Junction, 
as this rear chair car which they were told to, and did go 
into and take seats, was the only one of that train, other 
than the Pullman, for passengers, which was to proceed 
farther west toward Denver from Oxford Junction. The 
chair car and Pullman were attached to the local train for 
Denver, and hauled by it to McCook, where they were de
tached, and taken up by the through or fast train, and be
came a part of it during the balance of the run to Denver.  
A porter who was on duty on the local train on this day, 
and in the chair car which had been taken into the train 
at Oxford Junction, while it was part of such train, to-wit, 
between Oxford Junction and Mcook, was examined as 
a witness, and stated that it was of his duties to notify all 
passengers who were in the chair car, which had been at
tached at Oxford Junction, and who were going to sta
tions beyond McCook and intermediate points between 
there and Denver, to change from that coach to the one in 
front of it, which would continue to be part of the local 
train after it should have passed McCook; that he saw the 
defendants in error in the through chair car, and after as
certaining their destination to be Haigler, told them two 
or three times to go forward into the local coach, in order 
that they might be served as their tickets required. That 
they were thus notified, or in any other manner, or that 
they had or gained in any manner, any information of the
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fact that it was necessary they should leave for another 
car than that into which they had gone as ordered at or 
prior to arrival at Oxford the defendants in error strenu
ously denied. As to this point there was evidence cor
roborative of that of the porter, but it is manifest that the 
jury must have determined it in favor of defendants in 
error, and while we are not satisfied that we should have 
a greed to such a conclusion in the first instance, as there 
was sufficient evidence in support of the finding, it will 
not be disturbed.  

On the particular date of the events which are of the 
subject-matters of this case the through or fast Denver 
train was, to use a general expression, behind time, and 
did not reach McCook until later than it was scheduled 
to be there, and the local train left McCook prior to and 
ahead of the through train, and continued in advance of 
it, so far as we are informed by the evidence herein of the 
relative movements of the two trains. The conductor 
who took charge of the "flyer" train at McCook went 
through the cars and made, as is usual,*an examination 
and disposition of the tickets of the passengers, and dis
covered the defendants in error and that they had tickets 
for IHTaigler as their stopping place, and immediately in
formed them that the train was not scheduled to stop 
there and would not; that they must leave the train at 
Benkleman, the last and nearest station east of Haigler 
at which the train would halt, or that they could remain 
on until it reached a station in Colorado, beyond or west 
of Haigler, where the train would stop, the last condi
tional upon the payment of the fare from. Haigler to the 
station beyond. They refused either alternative and 
demanded that the train be stopped at Haigler and they 
be allowed to leave it; but this last they were informed 
could not be. When the train reached Benkleman a stop 
was made, and the conductor informed the defendants in 
error that he could not halt the train at laigler, that 
they must get off where they then were or pay the fare 
from Haigler to the station beyond, at which the train
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was scheduled to and would stop. The defendants in 
error refused to do either, and finally, after some parley
ing without any effectual results, the conductor, helped 
by other employes of the company, put the defendants in 
error out of the car and off the train. One of them (they 
were brothers), who was at the time sick and nervous, 
made little or no resistance. He says that the conductor 
"grabbed hold of me before I had a chance to take a sec
ond breath, and simply shoved me out. I was in poor 
health at the time and walked out. He had no trouble 
with me; he simply shoved me out on the platform and 
then went back and started on my brother." The con
ductor testified on this subject: "He said he would not 
get off, that I would have to force him off; this John 
Spirk told me that I would have to force. him off, so I 
took hold of him and he walked out and did not make 
any resistance. He went out quietly until he got to the 
platform of the car, in the vestibule, and then he said he 
would not get off without his brother. I left him then 
and went back and got hold of his brother, and he re
sisted with all his might." The other brother, as the 
conductor says, resisted to the extent, seemingly, of his 
ability, but was finally ejected. The train went on its 
way and the brothers were left in Benkleman. This hap
pened at between 1 and 2 o'clock on Sunday morning.  
The brothers went to a hotel in Benkleman, where they 
remained until about 1 o'clock P. M. of Sunday, when, 
having in the meantime secured a driver and livery team, 
they started ahd drove across the prairie forty or fifty 
miles to the land, their intended ultimate destination, 
which they had purposed reaching by way of Haigler.  
They arrived about 9 o'clock of Monday morning, having 
been forced, after driving until 11 o'clock at night, to 
camp and sleep, or attempt to, during the remainder of 
the night on the prairie.  

Counsel for the company, in arguments in relation to 
the measure of damages which should have been adopted, 
and in the enforcement of their complaint that the proper
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rule in this particular was violated in the trial court, 
treat the action as predicated on a breach of the con
tractual rights of the defendants in error, created by the 
sales of the tickets to them by the company's agent.  
There are allegations contained in the petitions which 
tend to support this position, but the petitions when read 
and construed as a whole, we think, state a cause of ac
tion sounding in the negligence or tort of the company, 
committed by or through its agents or employes. In the 
petitions the purchases of the tickets are alleged, and the 
consequent ensuing rights of the purchasers to be carried 
to Haigler; but these things and others are pleaded to 
show the inception and establishment of the positions 
of the parties to the action at the time of the occurrences 
which gave the rights of action, and not to show the con
tracts for carriage to H-aigler and their breaches. The 
defendants in error had the right, no doubt, to elect to 
sue the company for breaches of its contracts to carry 
them to Haigler, or for the torts, the ejections from the 
train, and we are led to conclude, from the pleadings and 
evidence, that they chose the latter. It is necessary that 
this distinction be made, emphasized, and borne in mind, 
as the rules to be enforced on the subject of the damages 
allowable differ very materially. If the cases are to re
cover for breaches of contracts, then the rule would be: 
"Where two parties have made a contract, which one of 
them has broken, the damages which the other ought to 
receive in respect to such breach of contract should be 
either such as may fairly and substantially be considered 
as arising naturally-that is, according to the usual 
course of things-from such breach of contract itself, or 
such as may reasonably be supposed to have been in the 
contemplation of both parties, at the time they made the 
contract, as the probable result of the breach of it." 
(H1adley v. Baxendale, 9 Exch. [Eng.], 341; Candee v. West
crn Union Telegraph Co., 34 Wis., 479.) In actions for torts, 
as a general rule, there is a liability for all injuries which 
directly flow or result from the wrongful act or acts of 
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the wrong-doer, regardless of whether they might or 
might not have been foreseen or contemplated by him 
as probable to follow or flow from the doing of the act or 
acts. (Vosburg v. Putney, 80 Wis., 523; Brous v. Chicago, 
M. & St. P. R. Co., 11 N. W. Rep. [Wis.], 356.) 

It is urged on behalf of the plaintiff in error that it 
devolves on a prospective passenger to inform himself 
whether the train on which he proposes to take passage 
will stop at the station to which he is bound, and that it 
was the duty of defendants in error to ascertain and know 
whether they were aboard of the right train. Be this 
rule as it may, it could have no application here. These 
parties took the right train and proceeded on their jour
ney until they were directed, and properly so, by the em
ploye of the company whose duty it was to give such 
order, to go into a designated car of the train, which they 
accordingly did, and there they remained, having, as the 
jury determined, received no other or further orders in 
regard to changing to another car, though it was of the 
duties of an employe, who testified and so stated, to, at a 
subsequent stage of their trip, inform them of a necessary 
change to a car which would be of the local train, which 
would stop at their destination. In view of these and 
facts of similar import, it must be said that the defend
ants in error were in the through or wrong car by direc
tion or negligence of the company, and not of their own 
volition or want of care; hence, whatever subsequently 
happened to them by reason of their being in the wrong 
car was not of their blame; but the direct consequences, 
if injurious to them, must be borne or compensated by 
the blamable one, the company. It is said that a rail
road company may make and enforce all reasonable rules 
and regulations for the operation of the road, including 
the running of trains, and that certain of them shall not 
stop except at such and so many of the stations on the 
line of road as may be designated by the company. It is 
also said that it was of the rules of the plaintiff in error, 
in force at the date herein involved, that the through
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train to Denver should not stop at Haigler, and that the 
conductor was in duty bound to observe this. Conceding 
the rule by way of argument, and it was proven that the 
train was scheduled to run without stopping at Haigler, 
then the conductor had no choice buf to insist that the 
defendants in error leave the car at Benkleman, or be 
carried to the first scheduled stopping station beyond 
Haigler, and pay their fare from Haigler to the place be
yond; and when they refused, to order them out at Ben
kleman, and if they did not go, to put them off the train, 
using only such force as was absolutely or reasonably 
necessary to effect the purpose; but, notwithstanding the 
conductor might so do, it did not relieve the company of 
its liability to answer to any resulting damages. As we 
have seen, it was to blame for their being in the wrong 
car, and subject to its rule in regard to the running of the 
through train; hence, any damages directly resulting 
from the enforcement of the rule became its liabilities.  

By objections to certain of the paragraphs of the charge 
to the jury, and the offer of an instruction with a request 
that it be given, which was refused, to all of which ex
ceptions were noted, and the actions of the trial court in 
regard to which were duly assigned for error, the question was raised that the alleged journey of forty or fifty 
miles across the prairie, and the consequent exposure 
to inclement weather and other inconveniences and 
hardships, should not have been submitted to the con
sideration of the jury as proper elements of damages.  
Undoubtedly, under the rule for the measurement of dam
ages in actions of the nature of which we have deter
mined these to be (ez delicto),-(for rule see 1 Sedgwick, 
Measure of Damages, 130, note),-it was competent to 
prove the trip out into the country, with its concomitant 
circumstances, if it and they were further shown to be 
necessarily and directly traceable to the ejection from 
the train, and directly consequent therefrom (Vosburgh 
v. Putney, supra; Brown v. Chicago, M. & St. P. R. Co., 
supra); and whether the ejection of the defendants in
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error from the train was the proximate or direct cause, 

or directly produced the trip, and any damages arising 

therefrom, was, as it is ordinarily, a question of fact for 

the jury (Milwaukee & St. P. R. Co. v. Kellog, 94 U. S., 469; 

Patten v. Chicago & N. W. R. Co., 32 Wis., 524); but where 

the finding of the jury as to the proximate cause of an 

injury is manifestly wrong it will be set aside. The facts 

in the case at bar in relation to the trip made across the 

prairie and its attendant circumstances were undisputed.  

The defendants in error were left in Benkleman at about 

half past one o'clock on Sunday morning, and ascertained 

before going to the hotel, or early in the day (just which 

is not clear from the evidence), that there would not be a 

train that would pass through Benkleman by which they 

could reach Haigler until at some time that night; they 

waited in Benkleman until 1 o'clock in the afternoon of 

Sunday and.then started with horses and vehicle, not to 

Haigler, where they were due and were to have and 

should have been carried by the company, and had ar

ranged to be met by some person, who was to take them 

out some twenty-four or twenty-six miles from there to a 

piece of land which they desired, and it was the purpose 

of their trip, to inspect,-but across the prairie some 

forty-five or fifty miles, in a direction where there were 

but a few settlers and for a considerable portion of the 

distance no road, or but a poorly defined one. As a con

sequence of their late start for a journey of such length 

in the manner they made it, night came on before they 

bad completed the trip, and they lost their way and were 

compelled to spend the night on the prairie, with nothing 

to sleep on or under except the buggy cushions and lap

robes, which they utilized for such purposes. We have 

no doubt that if it had been necessary for them to reach 

Haigler the night they were put off the train at Benkle

man, and pursuant to such necessity, and to attain their 

purpose, they had immediately continued their journey 

and accomplished it, that all injuries or damages spring

ing or resulting directly from the trip from Benkleman
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to Haigler would have been recoverable; or had it been 
shown that it became necessary, in order to meet a busi
ness engagement or purpose at the land (to reach which 
was the ultimate design of the whole journey), to go di
rect from Benkleman to the land, and that this necessity 
had been immediately or reasonably attempted, the at
tendant directly resulting damages might have been as
sessable herein; but for the parties to wait until more 
than half of the succeeding day's light had expired and 
then start to travel the distance, and with existent con
ditions, such as in the natural course of events would 
almost necessarily cause a part of the trip to extend into 
the late evening or night, the consequent exposure and 
hardships do not come within injuries proximately or di
rectly flowing as consequences from the wrong of the 
company. Had there been evidence that the trip from 
Benkleman to the land was unavoidably necessary and 
must be made on that day, and that the start was delayed 
until late in the day for some sufficient reason, then it 
might still have been proper to submit the question to 
the jury; but there was no, such evidence, and we are 
forced to the conclusion that on the undisputed facts in 
respect to this trip from Benkleman to the land, the in
cidental exposure and hardships, and resulting injuries 
to the defendants in error, were not within the proper 
measure of the damages in the cases at bar. (Indianapolis, 
B. & W. R. Co. v. Birney, 71 Ill., 391.) 

There are some complaints made of the information 
given to the jury in the charge of the trial court with ref
erence to the use of force by the conductor, or employes 
of the company, in ejecting the defendants in error from 
the train, but we think the objections to the charge in 
this particular are without merit, nor do we deem it 
necessary to comment on or discuss them at length at this 
time.  

For the errors committed, herein indicated, the judg
nients must be reversed and the causes remanded.  

REVERSED AND REMANDED.
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PHENIX INSURANCE COMPANY OF HARTFORD V. WILLIAM 

H. WALTER ET AL.  

FILED APRIL 21, 1897. No. 7218.  

1. Principal and Agent: OSTENSIBLE AUTHORITY. "Ostensible au
thority to act as agent may be conferred if the party to be charged 
as principal, affirmatively or intentionally, or by lack of ordinary 
care, causes or allows third persons to trust and act upon such 
apparent agency." Thomson v. Shelton, 49 Neb., 644, approved and 
followed.  

2. -- : --. "That the party to whom money due another is 
paid is not in possession of the instruments by which the indebt
edness is evidenced is not conclusive of the question of the au
thority, or lack of it, in the party receiving the money to collect 
it, but is a circumstance or fact to be considered in the determina
tion of such question." Thomson v. Shelton, 49 Neb., 644, approved 
and followed.  

3. Review: ADMIssIoN OF EVIDENCE: HARMLESS ERROR. That imma

terial, illegal, or irrelevant evidence was admitted at the trial of 
a cause by a court without'the intervention of a jury furnishes no 
sufficient reason for the reversal of the judgment.  

4. Mortgages: AUTHORITY OF AGENT TO WHOM PAYMENT WAS MADE: 
FINDING FOR MORTGAGOR SUSTAINED. The evidence examined, 

and held to sustain the findings of the trial court.  

ERROR from the district court of Webster county.  
Tried below before BEALL, J. Affirmed.  

Wright & Stout, for plaintiff in error.  

J. S. Gilham, contra.  

HARRISON, J.  

The plaintiff in error, on December 29, 1893, commenced 
this action in the district court of Webster county to fore
close a mortgage on certain real estate described in the 
petition, and to enforce the payment of a principal note 
in the sum of $800 and accrued interest thereon, also an 
amount of taxes which had been assessed against the real 
estate and paid by plaintiff to protect its security. In the 
answer there were pleaded, payment of the amounts
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claimed by plaintiff, facts which it was claimed estopped 
plaintiff to prosecute its action, also that the premises 
mortgaged constituted the homestead of the mortgagors 
and that the mortgage in suit had been acknowledged 
before a notary public, who was the manager of the loan 
company of or through which the loan evidenced by the 
note and mortgage in controversy had been obtained; 
hence the instrument was invalid and unenforceable. The 
main and real issue in the case is whether or not payment 
of the indebtedness evidenced by the note and mortgage 
had been made. This is raised here under the assignment 
that there was not sufficient evidence to sustain the find
ings and judgment. This we will now examine.  

At the times of the transactions from which evolved 
the present suit there was in existence in Red Cloud, this 
state, what was known as the Nebraska & Kansas Farm 
Loan Company, the business of which is sufficiently in
dicated by its title or designation. There was in Hart
ford, Connecticut, a firm of loan brokers doing busi
ness under the name and style of George W. Moore & 
Co., their office and principal place of business being the 
city last named. Of this firm one James H. Tallman 
was an active working member, and the business of 
the firm was the purchase and negotiation of western 
and southern farm loans. The plaintiff was an insurance 
company organized and existing under the laws of the 
state of Connecticut, with its principal office and place 
of business in Hartford. This insurance company had 
quite a large amount of money, a goodly sum of which it 
invested in farm loans. The manner in which the busi
ness between the Nebraska & Kansas Farm Loan Com
pany and the firm of George W. Moore & Co. was con
ducted we will now state generally. At its inception, 
and until after the first two or three transactions (so it is 
stated by one witness who, during the greater portion of 
the time, was secretary of the loan company at Red 
Cloud), applications for loans were received from pros
pective borrowers by the company at Red Cloud, the se-
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curity offered or land to be mortgaged was examined, 
and, if approved, abstracts of title were prepared, notes 
and mortgages drawn and executed, insurance policies, 
covering buildings on mortgaged premises and made pay
able to the mortgagees, were obtained, the mortgages re
corded, and all forwarded to George W. Moore & Co., at 
Hartford, for inspection and approval or rejection. For 
such as were approved a sum of money, in the aggregate 
of the sum evidenced by the mortgages, was placed in the 
Hanover National Bank at Hartford to the credit of the 
Nebraska & Kansas Farm Loan Company and by it re
ceived in the usual course of such affairs. In all transac
tions subsequent to the first two or three the instructions 
from the eastern firm were to the effect that as soon as 
any papers were completed and started for the east, the 
western company should draw upon the firm at Hartford 
for the amount of money represented or called for by the 
loans included and sent, and this course was adopted and 
followed in regard to all succeeding loans. The loans 
were all drawn payable to James H. Tallman, who, as we 
have said, was a member of the Hartford firm, and when
ever a loan was paid or its release became necessary, it 
was released by James H. Tallman, regardless of the then 
ownership of the mortgage to be released, or whether any 
sale or assignment of it had been made. The notes, in
terest coupons, and mortgages all stated that the pay
ments were to be made at the Mechanics Savings Bank 
of Hartford, Connecticut. The Nebraska & Kansas Farm 
Loan Company collected all interest as it became due on 
loans which had been effected through it, also the prin
cipal sums, when due and paid, and in doing these things 
sent out notices to the different parties debtors prior to 
the dates and informing them respectively of the matu
rity of the interest installments or principal sums as the 
case might be, attended to the payment of taxes when al
lowed by mortgagors to become delinquent, also procured 
renewals of insurance if policies on mortgaged premises 
were allowed to expire, and if notes and mortgages were
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not paid when due they were transmitted to the company 
at Red Cloud for foreclosure if it became necessary. It 
was expected, as was usual in such cases, that the west
ern company would forward all moneys collected to the 
firm in Hartford, each one having a book or books in 
which an account was kept of or with each mortgage or 
loan, by names of parties and by number. When money 
was received by the Hartford firm it was applied in pay
ment of the coupons if interest, or mortgage if principal, 
for which it was intended, as indicated by letter accom
panying it, and in some instances the parties owning 
mortgages, to whom they had been sold by the eastern 
firm, received the money at its office. To others it was 
sent by draft, etc. In the case of the plaintiff, it appears 
it was taken to its office, it being close to that of the firm 
of brokers, and there delivered. In each instance the 
coupon or mortgage, as it might be, was obtained from 
the holder and transmitted by the eastern firm to the loan 
company at Red Cloud and by it sent or given to the bor
rower to whom it belonged.  

The note and mortgage in suit were executed of date 
October 21, 1885, and were due October 1, 1890, payable 
to James H. Tallman, and pursuant to the business ar
rangement hereinbefore noticed between the loan com
pany at Red Cloud and George W. Moore & Co., passed 
into the hands of the latter and were sold to the plaintiff.  
These, with a number of similar papers evidencing loans 
on Nebraska farms effected by the company at Red Cloud, 
and all of which had been transmitted to George W.  
Moore & Co., and by this firm sold and assigned to the 
plaintiff and held by it, and all collections of interest or 
principal, also incidental matters in regard to taxes and 
their payment, renewals of insurance, etc., were super
vised and performed by the firm of brokers and the Ne
braska & Kansas Farm Loan Company, pursuant to the 
plan inaugurated by them, some of the details of which 
we have hereinbefore set forth. The assignment of the 
mortgage in question to plaintiff was not recorded in
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Webster county,-the situs of the mortgaged land,-and 
the mortgagor had no knowledge of its existence or that 
the owner of the papers was other than Tallman, to whom 
they were in terms payable. The plaintiff never pre
sented either interest coupons or notes when due at the 
Mechanics Savings Bank at Hartford, where they were 
made payable, but in each instance depended on receiv
ing the amounts due thereon in the manner we have pre
viously herein stated. The note and mortgage in suit 
matured, as to the principal sum, October 1, 1890, shortly 
prior to which date the mortgagor was notified of such 
fact by the loan company at Red Cloud, and to obtain the 
funds to pay the amount due, executed a mortgage paya
ble to the loan company, which, it appears, was after
wards sold, and the books of the company disclosed a 
credit to the mortgage in suit of the amount due thereon.  
About the 1st of October, 1891, a representative of the 
plaintiff called at the office of the loan company at Red 
Cloud, and as to what occurred at that time we will give 
an extract from the evidence of the then secretary of the 
loan company.  

Q. Do you know one E. B. Cook, manager of the loan 
department of the Phoenix Insurance Company, plaintiff? 

A. I had a slight acquaintance with him.  
Q. When did you meet him? 
A. About the first of October.  
Q. What took place between you and him at that time? 
A. Well, he came into the office with another gentle

man, made himself known, and presented his credentials 
showing who he was, and asked if we had any money for 
him. I paid him some money [it appears in another por
tion of the evidence, about $400], and he wanted to know 
if we couldn't pay him some more, and I told him no we 
couldn't at that time; he commenced talking about these 
loans that the Phoenix Insurance Company had. le 
stated that they had an agent in this state, and wanted 
to know if it would be satisfactory to us to turn the busi
ness over to that agent. I told him as far as I was con-
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cerned I would be glad to get rid of it. I think that was 
the first I knew the Phoenix Insurance Company had any 
of these loans.  

The foregoing is a statement, in substance, of some of 
the salient facts shown in the evidence at the trial of this 
cause, and from their consideration in coinection with 
other material, competent facts in evidence, some of 
which were similar in intent and effect, we are convinced 
that there was sufficient to sustain a finding that even if 
it may be said that the Nebraska & Kansas Farm Loan 
Company did not have specific authority from or was not 
agent in fact for the plaintiff in the collection of the 
amount due on the mortgage herein sought to be en
forced, it had ostensible authority to receive the money.  
(Reid v.. Kellogg, 67 N. W. Rep. [S. Dak.], 687; Thomson v.  
Shelton, 49 Neb., 644.) Ostensible authority is such as a 
principal intentionally, or by want of ordinary care, 
causes or allows a third person to believe the agent to 
possess. (Quinn v. Dresbach, 75 Cal., 159; 1 Parsons, Con
tracts, p. 44*; Kasson v. Noltner, 43 Wis., 650; Reid v.  
Kellogg, supra; Thomson v. Shelton, supra.) It is true that 
the note and mortgage were not in the hands of the loan 
company when it collected the money, and had not been 
at any time after their execution and transmission to 
George W. Moore & Co. at Hartford, but this was not 
conclusive of the fact of the existence of the authority 
tQ collect, but a fact or circumstance to be considered 
in connection with other matters of evidence bearing 
upon the subject. (Thomson v. Shelton, supra.) The evi
dence was sufficient to sustain the finding of the trial 
court; hence it will not be disturbed.  

There are some further assignments of error argued in 
the briefs of counsel in reference to alleged errors com
mitted in the admission of evidence. This was a trial to 
the court, and if errors were committed in the admission 
of evidence, they are unavailable. That immaterial, il
legal, or irrelevant evidence was admitted at the trial of 
a cause by the court without a jury furnishes no sufficient
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reason for the reversal of the judgment. (Stabler v. Gund, 

35 Neb., 648; Ward v. Parlin, 30 Neb., 376; Enycart v.  

Davis, 17 Neb., 228.) The judgment of the district court 

is 
AFFIRMED.  

PHEaNIX INSURANCE COMPANY OP HARTFORD V. CHARLES 

F. ROBINSON.  

FILED APRIL 21, 1897. No. 7219.  

Mortgages: AUTHORITY oF AGENT TO WHOM PAYMENT WAS MADE: 

FINDING FOR MORTGAGOR SUSTAINED. (See Phanix Ins. Go. v.  

Walter, 51 Neb., 182.) 

ERROn from the district court of Webster county.  

Tried below before BEALL, J. Affirmed.  

Wright d Stout, for plaintiff in error.  

J. S. Gilham, contra.  

HARRISON, J.  

This action was instituted in the district court of Web

ster county to foreclose a mortgage on certain real estate 

situated in said county, and specifically described in the 

mortgage and in the petition filed in the action. The 

mortgage had been given to secure the payment of a 

negotiable bond or note and the coupons originally at

tached thereto. One of the defenses interposed was that 

of payment. The facts developed in the evidence intro

duced at the trial were very similar and to the like effect 

of those displayed in the case of Phwnix Ins. Co. v. Walter, 
51 Neb., 182, in which a decision is filed at this time, 

and the assignments of error argued present similar 

questions for adjudication. The conclusions reached 

and announced in that case are pertinent in and decisive 

of this. It follows that the judgment of the district court 

must be 
AFFIRMED.
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PH{ENIX INSURANCE COMPANY OF HARTFORD V. CLIN'TON 

A. HALE ET AL.  

FILED APRIL 21, 1897. No. 7217.  

Mortgages: AUTHORITY OF AGENT TO Wuolf PAYMENT WAS MADE: 

FINDING FOR MORTGAGOR SUSTAINED. (See Phanix Ins. Co. v.  
Walter, 51 Neb., 182.) 

ERRon from the district court of Webster county.  
Tried below before BEALL, J. Affirmed.  

Wright & Stout, for plaintiff in error.  

J. S. Gilham and R. McNitt, contra.  

HARRISON, J.  

December 29, 1892, the plaintiff instituted this action in 
the district court of Webster county to foreclose a real 
estate mortgage executed and delivered by Clinton A.  
Hale and wife to one James H. Tallman, of Iartford, Con
necticut, to secure the payment of a coupon note or bond 
in the principal sum of $1,500 and its accompanying in
terest coupons. The mortgage and note were of date 
August 1, 1885, and were payable August 1, 1890. The 
papers evidenced one of a number of farm loans effected 
by the Nebraska & Kansas Farm Loan Company, of Red 
Cloud, Nebraska, and forwarded to George W. Moore & 
Co., a firm of brokers having its b Usiness office in Hart
ford, Connecticut, of which firm the payee of the note and 
mortgage, James H. Tallman, was a member and the at
torney. The instruments in suit had been assigned to the 

plaintiff, but the assignment had not been recorded in the 
proper office in Webster county, where the mortgaged 
property was situate. In the answer filed for defendants 
there were alleged four defenses, which, stated in short, 
are: First, Inaterial alteration of the note; second, estop
pel; third, payment; fourth, matters entering into the
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execution of the mortgage which rendered it invalid. As 
a result of a trial of the issues joined the defendants were 
awarded a favorable decree. Plaintiff filed a motion for 
a new trial, which was overruled, and the case has been 
removed to this court by error proceedings.  

One of the assignments of error is that the evidence is 
insufficient to sustain the judgment of the trial court.  
There was a general finding in favor of defendants, and 
it is further stated in the decree "that the bond and mort
gage have been fully paid," from which we conclude that 
the trial court based its decree mainly on a finding that 
payment had been made; and for this and other sufficient 
reasons we shall base our decision here on an examina
tion of the same subject.  

This is one of three cases of a like character in which 
decisions are filed at this time, in all of which there is 
the same party plaintiff; the principal defendant in one 
of the other cases being William II. Walter,. and in a 
second, Charles F. Robinson. The facts as disclosed in 
the evidence adduced in the present case bring it within 
the rules announced in the case of Phanix Ins. Co. v. Wal
ter, to which we have just referred, and in which the 
facts were stated somewhat in extenso; hence the decision 
herein will be governed by the doctrines and conclusions 
therein stated. There were some circumstances devel
oped in this case differing from those shown in that, and 
some additional ones, but none of them such as to ma
terially affect the conclusions or call for or warrant con
trary ones. It follows that the judgment of the district 
court must be 

AFFIRMED.
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FRANK J. KIRCHMAN V. AMELIA KRATKY.  

FILED APRIL 21,1897. No. 7220.  

1. Instructions: ASSIGNMENTS or ERROR. An assignment of error in 
a motion for a new trial that "The court erred in giving para
graphs 3, 5, 7, 8, 9, 10, 11, 12, and 13 of the instructions, and in 
giving each of them, given by the court on its own motion," is 
sufficiently specific. It refers to each paragraph separately and 
not in group. (Aultnan v. Martin, 49 Neb., 103.) 

2. - : -- . A similarly worded assignment, in the motion for 
a new trial, in regard to a refusal to give several enumerated in
structions proffered by the complaining party is within the same 
rule and is sufficiently specific.  

3. Fraudulent Conveyances: HusBAND AND WIFE: BURDEN OF PROOF.  
It Is the general rule that fraud will not ordinarily be presumed 
but must be established by the party who has alleged It. The 
rule does not apply in a contest between a wife and creditors of 
her husband, in respect to transactions involving the transfer of 
property from the husband to the wife. In such a contest there 
Is a presumption against her which she must overcome by affirm
ative proof. She must show, by the preponderance of the evi
dence, the bona fide character of the transaction. (Carson v.  
Stevens, 40 Neb., 112.) 

4. - : -- : INsTRUcTrOVs. Actions of the trial court, in giving 
certain instructions and refusing others, examined, and held erro
neous.  

ERROR from the district court of Saunders county.  
Tried below before WHEELER, J. Reversed.  

Good & Good and Simpson & Sornborger, for plaintiff in 
error.  

Reese & Gilkeson, contra.  

HARRISON, J.  

In this action the defendant in error claimed to recover 
of the plaintiff in error the sum of $3,287.13 and interest 
thereon, alleging in her petition for cause of action that 
on and prior to April 16, 1892, she was the owner of cer
tain lands in Saunders county, this state, by virtue of a
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contract of sale from the state of Nebraska, executed and 
delivered to her on or about October 20, 1889; that on 
or about April 16, 1892, she transferred and assigned all 
her interest in the real estate to Rudolph Safranek and 
August Widman, in consideration of the payment to her 
of the sum of $3,287.13; that the money, the purchase 
price of the land, was, within her knowledge and consent, 
as the result of an arrangement between Florian V.  
Kratky, the husband of defendant in error, and the pur
chasers of the lands, paid to or placed in the hands of 
Frank J. Kirchman, the plaintiff in error; that on or 
about the 3d day of May, 1892, her husband departed this 
life and Frapk J. Kirchman was duly appointed admin
istrator of the estate of the deceased, gave the required 
bond, and entered upon the performance of his duties as 
administrator, and in such capacity took and holds pos
session of the said sum of money and refuses to pay the 
same, or any part thereof, to defendant in error, although 
often requested so to do, wherefore she demanded judg
ment. In the answer the defendant in error's ownership 
of the lands was specifically denied, and all allegations 
of the petition as to which there was not an admission 
were made the subject of a general denial. It was al
leged that the money expended in the purchase of the 
lands from the state was money of the husband, who, it 
was stated, at the time of such purchase was insolveit, 
and was so at the time of his death; that the title to the 
real estate was taken in the name of the wife, with the 
intent and for the purpose of cheating and defrauding 
the creditors of the husband, and with the intent and for 
the purpose of concealing and preserving the interest of 
the husband in the land and preventing its application 
to the payment of his debts. It was also pleaded that on 
the 16th day of April, 1892, the defendant in error joined 
with her husband in a conveyance of the lands to Rudolph 
Safranek and August Widman, the consideration being 
the sum of $3,287.13, which was paid to the plaintiff in 
error; that the sale was with the full knowledge and
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concurrence of the defendant-in error, and the money de
rived from such sale was paid to plaintiff in error in ex
press trust for the benefit of, and to be paid to the various 
creditors of, the husband, who was indebted in the aggre
gate about $10,000; that the money derived from the sale 
of the lands was so placed in the hands of plaintiff in 
error with the full knowledge and consent and by the 
direction of Florian V. Kratky and his wife, the defend
aut in error. The allegations of the death of Florian V.  
Kratky, the appointment of plaintiff in error as admin
istrator of his estate and the assumption of the duties of 
the administration, and the possession of the money in 
controversy as a part of the estate of the deceased were 
admitted. It was further pleaded that plaintiff in error 
was appointed administrator of the estate at the instance 
and request of defendant in error, and pursuant to the 
prayer of a petition filed by her in the proper court; that 
in such petition she stated that the property of her de
ceased husband consisted of real estate in the city of 
Wahoo of the probable value of $1,000 and personal estate 
of about $3,000, knowing at the time that practically all 
the personal property of the estate was the money, the 
trust fund in the possession of the plaintiff in error. It 
was also pleaded that on about March 1, 1893, the de
fendant in error filed a petition in the county court of 
Saunders county asking that a mortgage indebtedness 
existing against the property in which she was residing, 
and which had been the residence and homestead of her
self and her husband at the time of his death, might be 
paid from the proceeds of the personal estate of the de
ceased, with full knowledge that the only personal estate 
of any appreciable value was the money, the trust fund 
in the hands of plaintiff in error. It was also stated that 
at all times during his life, after the purchase of the lands 
from the state, Florian V. Krathy treated the lands as 
his own, and received the rents and profits thereof and 
made all deferred payments of the purchase price to the 
state as they matured. It was further pleaded that the 

17
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plaintiff in error, as administrator, had reported this 

money to the county court in the schedule of assets or 

personal property of the estate of Florian V. Kratky, and 
had proceeded to administer the estate with a view to the 

payment of the debts of the deceased, and had in the 

course of the administration incurred necessary expenses 

and paid out sums aggregating $500, for the payment of 

which there was no personal or other available estate to 

exceed in value $50, save and except the aforesaid trust 

fund or money. The reply filed was as follows: 

"Now comes said plaintiff and 'for her reply to the 

answer of said defendant says: 
"She admits that defendant was appointed administra

tor of the estate of Florian V. Kratky with the consent of 

plaintiff, and upon her petition; but says that she did not 

know anything therein stated in said petition would or 

could affect her legal rights, nor was she informed of any 
such fact or condition, nor did she know her legal rights 
in the premises, nor the effect of any statements therein 

made.  
"Plaintiff further answering says that she signed the 

petition asking that the administrator be first required 

to pay the mortgages on the homestead of this plaintiff, 
but denies that said application had any reference to the 

money which this plaintiff claims. And this plaintiff 

denies each and every allegation contained in said answer 

not herein specifically admitted." 
The result of a trial of the issues was a verdict and 

judgment in favor of defendant in error.  
We will first give our attention to the claim of defend

ant in error that there was no sufficiently specific assign

inent of error in the motion for new trial, in regard to 
instructions given and also those tendered by defendant 
in error and refused, to present the alleged errors for re
view. The assignments were as follows: 

"The court erred in giving paragraphs 3, 5, 7, 8, 9, 10, 
11, 12, and 13 of the instructions, and in giving each of 

them, given by the court on its own motion.
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"The court erred in refusing to give instructions 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 asked by the defendant, and in refus
ing to give each of them." 

A similar objection to an assignment in reference to 
instructions given was considered by this court in the 
case of Aultman v. Martin, 49 Neb., 103, and it was held: 
"An assignment of error in a motion for a new trial that 
the court erred in giving instructions 2, 3, 5, 6, 7, and 8, 
and each of them, asked for by plaintiff is sufficiently 
specific to call for a review by the supreme court of each 
of the instructions specified. It is not an assignment to 
the giving of the instructions en masse, but to each one 
separately." The rule then announced is applicable to 
the assignments in this case which we have quoted, and 
establishes their sufficiency in the particular questioned 
here.  

It is urged on behalf of plaintiff in error that the court 
erred in giving instruction numbered 10 of those given on 
its own motion, and in refusing to give that numbered 1 
prepared and requested for plaintiff in error, and further 
stated that the errors are of such a nature that it is proper 
to consider them together. Paragraph 10 of the portion 
of the charge of the court to the jury on its own motion 
was as follows: "You are instructed that the defendant, 
having admitted in his answer that the contracts for the 
purchase of said land were in the name of the plaintiff, 
the burden of proof is upon the defendant to establish 
that the plaintiff is not the owner thereof, but only hold
ing said lands as the trustee of the said F. V. Kratky." 
And instruction numbered 1 of those requested for plaint
iff in error and refused to be given was in the following 
language: "You are instructed that transactions between 
husband and wife where the rights of creditors are in
volved are looked upon with suspicion, and where a wife 
claims property which is sought to be subjected to the 
payment of the husband's debts, it is incumbent upon her 
to satisfy the jury by a preponderance of the evidence 
that such transaction was fair and free from any fraud-
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ulent intent or purpose to put such property beyond the 
reach of her husband's creditors." One of the most im
portant of the issues presented was one as to the owner
ship of the lands purchased from the state, and whether 
the title thereto was placed in the wife's name with a.  
fraudulent intent and purpose as to creditors of the hus
band, and while the contest was one nominally between 
the plaintiff in error as administrator or trustee for the 
creditors of Florian V. Kratky and defendant in error, it 
involved the rights of the creditors to the money to obtain 
which the suit was brought, as opposed to the alleged 
rights thereto of defendant in error, the outcome being, 
to a large extent, dependent upon the determination of 
the character of the transaction of the purchase of the 
lands from the state,.for or by whom made, and to whom 
did they really belong, and if to the husband were they 
of apparent title in the wife's name with a fraudulent in
tent and purpose of the parties relative to the rights of 
creditors of the husband. While it is the general rule 
that fraud will not ordinarily be presumed, but must be 
proved by the party alleging it, this rule has no applica
tion in a contest between a wife and creditors of her hus
band in regard to transactions involving the transfer of 
property from the husband to the wife. In such a con
test there is a presumption against her which she must 
overcome by affirmative proof. She must establish by a 
preponderance of the evidence the bona fide character of 
the transaction. (Carson v. Stevens, 40 Neb., 112.) Viewed 
in the light of this rule there was a misstatement of the 
law applicable to the issues before the jury in the instruc
tion numbered 10, which we have quoted, and a failure to 
give a correct statement of it as requested by counsel for 
the plaintiff in error. The court clearly erred both in the 
statement made and the refusal to give the one requested.  

It is also urged that the court erred in giving a portion 
of its ch.arge to the jury, contained in paragraph num
bered 11 thereof, which was as follows: "You are in
structed that fraud is never to be presumed, but must be
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proven by competent testimony, and in this case, unless 
you find from the evidence that there was fraud com
mitted by the deceased, P. V. Kratky, in having the title 
put in the name of his wife, then the plaintiff would be 
the owner of the land, and entitled to claim the proceeds 
of the sale thereof at any time before paid over to the 
creditors of said Kratky." What we have said in regard 
to instruction numbered 10, given by the court on its own 
motion, is equally pertinent here and it follows that this 
instruction was erroneous and should not ha.ve been read.  
. There was prepared and tendered on behalf of plaintiff 
in error an instruction, numbered 9, in the following lan
guage: "You are instructed that the burden of proof is 
upon the plaintiff, and she must satisfy you by a pre
ponderance of the evidence of all the material allegations 
of her petition, and if you find that the evidence is evenly 
balanced, or that it preponderates in favor of the defend
ant, then your verdict should be for defendant." This in
struction was refused. There was no equivalent in the 
instructions given, and its refusal was an error. It cer
tainly devolved upon the defendant in error to establish 
the material allegations of her petition by a preponder
ance of the evidence.  

In view of the issues presented for trial and which an 
examination of the instructions establishes were sub
mitted to the jury for consideration and determination, 
the errors which we have outlined were of a prejudicial 
character relatively to the rights of plaintiff in error, and 
call for a reversal of the judgment.  

An objection was interposed for defendant in error to 
the consideration of the document attached to the record 
as the bill of exceptions on the ground that it purports to 
be settled and was signed by the clerk of the district 
court instead of the trial judge, and the record fails to 
disclose that the statutory reasons existed and had been 
made to appear in the manner prescribed by law, or that 
the required stipulations had been entered into by the 
parties, which our statute requires, to confer authority
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on the clerk of the district court to settle and sign a bill 

of exceptions. (See Code of Civil Procedure, sec. 311.) 
Having reached the conclusion as to errors in the 

charge of the court to the jury, which will effectually dis

pose of the case for the present, it is unnecessary to ex

amine or discuss the question of whether the bill of ex

ceptions was or was not settled as required by law, as its 

consideration need not and does not enter into the de

cision of the cause.  
There were many other assignments of error, but their 

examination would require an inspection of the evidence, 
and as we have concluded not to go into the bill of ex

ceptions, they will not be considered. The judgment of 

the district court is reversed and the cause remanded.  

REVERSED AND REMANDED.  

JOHN R. JOHNSTON ET AL. V. ELMER E. SPENCER.  

FILED APRIL 21, 1897. No. 7037.  

1. Fraud: PLEADING. In a charge of fraud and misrepresentation, the 

facts showing such fraud and misrepresentation must be pleaded; 

but this does not require that the probative or evidential facts 

shall be stated. It is sufficient if ultimate facts are alleged which 

show the falsity of the representations.  

2. Pleading: OBJECTIONS: CONSTRUCTION. Where an objection that a 
petition does not state a cause of action is interposed for the first 

time during the trial of a cause or after verdict, the pleading must 

be liberally construed, and, if possible, sustained.  

3. Cross-Examination of Witnesses. "When a witness is cross-ex

amined on a matter collateral to the issue he cannot, as to his 

answer, be subsequently contradicted by the party putting the 

question." 

4. -: COLLATERAL FACTS. "The test of whether a fact Inquired of 
in cross-examination is collateral is, would the cross-examining 
party be entitled to prove it as a part of his case tending to es

tablish his plea?" George v. State, 16 Neb., 318, approved and fol

lowed,
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ERROR from the district court of Lancaster county.  
Tried below before STRODE, J. Reversed.  

Charles 0. Vhedon and Charles Offutt, for plaintiffs in 
error.  

F. I. Foss, E. E. McGintie, and V. R. Matson, contra.  

HARRISON, J.  

The defendant in error sued the plaintiffs in error in 
the district court of Lancaster county to recover an 
amount alleged to be his due from them as damages 
which accrued through a sale to him of shares of stock 
of the Globe Publishing Company at Crete, induced by 
the false and fraudulent representations of the plaintiff 
in error. Issues were joined, of which a trial resulted in 
a verdict and judgment favorable to defendant in error.  
To secure a review of the proceedings during the trial 
in the district court the case has been presented to this 
court. After verdict in the proceedings a motion was 
interposed for plaintiffs in error asking for judgment in 
their favor notwithstanding the verdict for the other 
parties, on the grounds that under the pleadings they 
were entitled thereto. This was denied, which, it was 
assigned, was error.  

In section 440 of the Civil Code it is provided: "Whete, 
upon the statements in the pleadings, one party is en
titled by law to judgment in his favor, judgment shall 
be so rendered by the court, though a verdict has been 
found against such party." This provides a remedy, sub
stantially the judgment non obstante veredicto of the com.
mon law. (Manning v. City of Orleans, 42 Neb., 712.) 
That the shares of stock were purchased by the plaintiff 
was established beyond question by the pleadings, and 
the main issuable fact was that of the practice of fraud 
and deceit by plaintiff in error in the negotiations which 
culminated in such sale, the other questions being in
cidental thereto and connected therewith. The petition
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contained a statement of the allegations alleged to have 
been made by plaintiffs in error to influence the defend
ant in error to purchase the shares. This was followed 
by other and further statements in reference to the repre
sentations made, purposed, by the pleader, to negative the 
truth of the alleged representations and show them to 
have been false. It is argued that there was not a suf
ficient statement of facts in the petition in negation of 
the truth of the alleged representations and showing 
their falsity. It is a rule of pleading that in pleading a 
charge of fraud and misrepresentation the facts must be 
stated, and not mere conclusions. (Arnold v. Baker, 6 
Neb., 134; Clark v. Daylton, 6 Neb., 192; Aulturan v.  
Steinan, 8 Neb., 109; Tefoel v. Saunders County Nat.  
Bank, 24 Neb., 815; Staley v. Houscl, 35 Neb., 160.) But 
it is also a rule that where an objection that a petition 
does not state a cause of action is made, for the first time, 
during the trial of the action, the statements of the plead
ing must be liberally construed and the petition sus
tained if possible. (Roberts v. Taylor, 19 Neb., 184; Mar
vin v. Veider, 31 Neb., 774.) The rule which requires a 
petition in an action of the nature of the one at bar to 
contain a statement of facts negativing the truth of the 
stated representations, does not necessitate the pleading 
of the probative or evidential facts. It is sufficient if 
ultimate facts are alleged which show the falsity of the 
representations. If the allegations of the petition in the 
case at bar be construed liberally, as the rule requires, 
the attack having been made during trial, they were suf
ficient in their statements of facts, and not mere conclu
sions, to establish the falsity of the material representa
tions pleaded to have been made to defendant in error by 
plaintiffs in error, hence the trial court did not err in over
ruling the motion for judgment notwithstanding the ver
dict.  

J. W. Craig was called on behalf of the -plaintiffs in 
error as a witness and examined. He gave testimony in 
regard to the financial condition and business affairs of
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the Globe Publishing Company during the time prior to 
the date its control and management was assumed by de
fendant in error, the witness having formerly been the 
manager, lie being succeeded by defendant in error.  
During the cross-examination he was asked the following 
question: "Q. Did you, in that conversation (referring to 
a conversation between witness and J. G. Spencer, at 
Crete, in the summer of 1888), state to him this: That 
Elmer E. Spencer, the plaintiff in this case, should sue 
Johnston and Stevens for misrepresentations in the sale 
of that stock, for it was a shame and an outrage?" And, 
over the objection of counsel for plaintiff in error, was 
allowed to answer it, which he did as follows: "No, sir; 
I made no such statement to 1Mr. Spencer, not that in sub
stance. I knew nothing about what representations 
Johnston and Stevens had made to Spencer." Subse
(luently during the trial J. G. Spencer was called to the 
witness stand and thus interrogated: "Q. Did you meet 
M1r. Craig in the town of Crete on the street in the sum
mer of 1888, that being the only time you met him there, 
and have a conversation with Mr. Craig upon the streets 
there of that town, in which he told you this, or this sub
stantially: That Elmer E. Stevens, the plaintiff in this 
case, should sue Johnston and Stevens for misrepresenta
tion in the sale of that stock, as it was a shame and an 
outrage?" And the objection interposed for plaintiffs in 
ertor being overruled, answered as follows: "I did, sir." 
It is assigned and urged that it was error for the court to 
allow the foregoing evidence to be introduced. The sub
ject-matter of the question put to Craig on cross-examina
tion did not tend to contradict, as facts, any of his evi
dence in chief. It could not be placed under the head of 
a contradictory statement. It was, if made, but a state
ment of his opinion, and not one of fact. The party ask
ing the question on cross-examination would not have 
been allowed to ask a witness on the part of defendant 
in error the question which was propounded to Craig, and 
elicit the evidence of such a conversation, or of such an
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opinion. It was, therefore, of a subject entirely collateral 
to the issues being tried. "In order to avoid an in
terminal multiplication of issues, it is a settled rule of 
practice that when a witness is cross-examined on a mat
ter collateral to the issue, he cannot, as to his answer, be 
subsequently contradicted by the party putting the ques
tion. The test of whether a fact inquired of in cross-ex
amination is collateral is this: Would the cross-examining 
party be entitled to prove it as a part of his case, tend
ing to establish his plea?" (Wharton, Evidence, sec.  
559. See, also, George v. State, 16 Neb., 318; Frederick 
v. Ballard, 16 Neb., 559; Farmers Loan d Trust Co. v.  
Montgomery, 30 Neb., 39; Hooper v. Browning, 19 Neb., 
428; Republican V. R. Co. v. Linn, 15 Neb., 234; 1 Green
leaf, Evidence, secs. 455-462.) It follows that the trial 
court erred in allowing the evidence in contradiction of 
the witness Craig's denial of having made the statements 
attributed to him. The evidence admitted was of a char
acter calculated to work prejudicially to the rights of the 
complaining parties.  

There were other assignments of error, but we do not 
deem it necessary to discuss them here. The judgment of 
the district court is reversed and the cause remanded.  

REVERSED.  

RYAN, C., took no part in the decision.  

JULIUS S. MORTON ET AL., APPELLANTS, V. JAMES CARLIN 

ET AL., APPELLEES.  

FILED APRIL 21, 1897. No. 8494.  

L Counties: POWERS. Counties and county boards can exercise only 
such powers as are expressly conferred upon them by statute, and 
such grant of powers must be strictly construed. (State v. Lincoln 
County, 18 Neb., 283.)
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2. - PRECINCTS. In the year 1886 the statute governing 
cities of the second class having a specified number of inhabit
ants provided that "each city governed by this act shall be di
vided into not less than four nor more than six wards" (Compiled 
Statutes, 1885, ch. 14, art. 2, sec. 8), and further provided: "Pre
cinct lines in that part of any county not under township organi
zation, embraced within the corporate limits of a city of the sec
ond class, shall correspond with the ward lines in such city, and 
such precincts shall correspond in number with the wards of the 
city, and be co-extensive with the same." (Compiled Statutes, 
1885, ch. 14, art. 2, see. 9.) Nebraska City was a city of the class 
referred to by these sections and had been divided into four wards.  
On October 4, 1886, the county commissioners of Otoe county, 
wherein said city was situate, the county not being under town
ship organization, attempted to establish a precinct designated as 
Nebraska City precinct, and included therein the whole territory 
of Nebraska City and a number of sections of land. Held, That the 
commissioners had no power or jurisdiction to make such a pre
cinct and their order in that regard was void and of none effect.  

3. - : - : - : BONDS: INJUNCTION. On October 6, 1886, the 
county commissioners issued a call for an election in the so-called 
Nebraska City precinct, at which was to be submitted to vote of 
the electors thereof a proposition to issue bonds of the precinct 
in the sum of $40,000 to aid in the construction of a railroad. This 
call was issued under the provisions of section 14, chapter 45, Com
piled Statutes, by which precincts were authorized to issue bonds 
for such purpose if the proposition so to do be approved by a 
specified majority of the votes of the electors at an election called 
and held pursuant to and in accordance with the provisions of the 
section. The proposition received the requisite majority and the 
commissioners issued, or caused the bonds to be issued. Held, 
That there was no precinct in existence which could, by its vote, 
authorize the issuance of bonds in its name. The bonds were 
void, and an injunction, in an action by one or more of the tax
payers to be affected, for themselves and others, is a proper rem
edy and will issue to restrain the levy of taxes with which to pay 
principal or interest of the bonds.  

4. - . No questions were presented, considered, or adjudicated 
herein in regard to the rights or interests of purchasers of the 
bonds.  

APPEAL from the district court of Otoe county. Heard 
below before CHAPMAN, J. Reversed.  

H. L. Hayward and C. J. Greene, for appellants.

Paul Jessen, contra.
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HARRISON, J.  

The appellants, as citizens, property holders, and tax
payers of what had been known as Nebraska City pre
cinct, in their own behalf and in behalf of other persons 
or taxpayers similarly situated, instituted this action 
against the appellees, the county commissioners and the 
county clerk of Otoe county, with the purpose of obtain
ing an injunction by which the appellees would be re
strained from levying any tax on any property situate 
within the limits of what had been designated or known 
as Nebraska City precinct, to be appropriated to the pay
ment of the principal or interest of bonds issued as the 
obligations of the said precinct in the aggregate principal 
sum of $40,000, and ostensibly "to aid in the construction 
of the Missouri Pacific Railway Company's railroad 
through said Nebraska City precinct, by purchase of 
right of way and grounds for depot therein." This is a 
quotation from the wording in the'body of what is at
tached to the record as an exhibit, and, as being an exact 
counterpart of the printed portions of each of the bonds 
in question. The petition, after a statement of the inter
est of the appellants on which was based their right to 
commence and prosecute this action, and an allegation of 
the official capacity of the appellees respectively, con
tained further allegations, as follows: 

"That the city of Nebraska City was in 1885 duly or
ganized as a city of the second class having over 5,000 
inhabitants, and was from 1885 until the spring of 1891 
such a city of the second class, governed by the laws of 
Nebraska holding and regulating such cities, and was 
and is a city in Otoe county, Nebraska.  

"4. That Otoe county never at any time was organized 
under township organization; that by the laws govern
ing such cities it is odeclared that 'Precinct lines in that 
part of any county not under township organization, 
embraced within the corporate limits of a city of the sec
ond class, shall correspond with the ward lines of such
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city, and such precincts shall correspond in number with 
the wards of the city and be co-extensive with the same.' 

"That said city was in 1885 divided into four (4) wards 
and has ever since been and now is divided into four (4) 
.wards; that the authorities, prior to December, 1890, 
never made any change in said city, but disregarding the 
law in such cases, and conniving to defraud these plaint
iffs and other property holders and taxpayers within the 
pretended bounds of said Nebraska City precinct, said 
authorities of Otoe county did, on October 4, 1886, by an 
order made on said day by the commissioners of said 
county, declare that Nebraska City precinct should con
stitute all of said Nebraska City and about ten (10)'see
tions of land out of said city. Such order included in 
said pretended precinct all of said city and all of sections 
4, 5, 6, 7, part of,8, all of 14, 15, 16, 17, and 18, in town 
number 8 north, of range number 14 east; and sections 
30, 31, and 32 and 33 in town number 9, range 14, all in 
said county, four (4) of said sections being fractional.  
That plaintiffs own both real and personal property situ
ated within the limits of said pretended precinct; that 
such precinct was so made for the express purpose of 
allowing and adding to the voters of said city to vote any 
indebtedness and any taxes upon the property holders 
of said pretended precinct.  

"That in pursuance of said plan of the authorities of 
said county to defraud and tax the property of such pre
cinct with a heavy bonded indebtedness they did, on the 
6th day of October, 1886, issue a call for the people of 
such pretended precinct to vote upon the proposition to 
issue forty thousand ($40,000) of bonds of said precinct, 
to be called Nebraska City precinct bonds, to be issued 
and placed in the hands of three trustees, to be by them 
sold and the proceeds from the sale of such bonds to be 
by said trustees paid over and delivered to certain per
sons and parties who had, prior to said time, purchased 
and donated to the Missouri Pacific Railroad Company 
a right of way through said city and depot grounds in
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said city; that said parties had, prior to said date, given 
a contract to said railroad company for such depot 
grounds and right of way in and through said city; that 
such election was held on the 16th day of November, 1886; 
that afterward, in the year 1886, the county commission
ers of said county declared that said vote was carried, 
and that the proposition for issuing bonds so submitted 
had been carried and adopted by the people of such pre
cinct, and on the - day of -, 1886, such commission
ers executed, issued, and delivered to three trustees 
such $40,000 of so-called Nebraska City precinct bonds; 
that such bonds were by said trustees, as plaintiffs are in
formed, sold for the sum of about $30,000, and the pro
ceeds of such sale turned over to the persons who claimed 
to have so purchased depot grounds and right of way, 
and expended such sum of money in so paying for such 
depot grounds and right of way, to carry out said con
tract made by such persons with said railway company; 
that such bonds are now claimed to be outstanding; such 
bonds purport to draw interest at five per cent per an
num; that such bonds were not issued, and such call was 
not made for such bonds to be issued, for any works of 
internal improvement, but to help certain persons and 
parties out with such contract as made as aforesaid; that 
such bonds and the proceeds were issued as a donation 
to certain private persons and parties, contrary to law, 
and were issued for no purpose for which bonds can be 
lawfully issued.  

"That such precinct was unlawfully organized; that 
there was not, and could not at that time be, under the 
law, any such precinct as said Nebraska City precinct, 
so to include a city of the second class and ten sections of 
land outside; that early in 1891 the authorities of Otoe 
county, Nebraska, reorganized such territory embraced 
in so-called Nebraska City precinct and made of Nebraska 
City, within the corporate limits, four (4) separate pre
cincts, and the property lying outside of said city, being 
said sections of land before mentioned, was added and
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annexed to Four-Mile precinct and Wyoming precinct, in 
said county; that the defendants threaten to and are 
about to, and will at once, unless restrained by order of 
this court, proceed to levy upon all of the property, real 
and personal, within the territory in said so-called Ne
braska City precinct a tax of fifty-five (55) mills upon the 
dollar assessed valuation, for the purpose of paying inter
est and principal on such $40,000 bonds, so wrongfully and 
unlawfully issued; that when such bonds were issued 
property of Otoe county was bonded ten per cent of its 
assessed valuation; the property of Nebraska City was 
bonded twenty per cent of its assessed valuation, and that 
owing to such heavy bonded debt, the heavy expenses, and 
excessive taxation, property holders and taxpayers were 
then, and have ever since been, and are now, absolutely 
unable to pay the assessed taxes upon their property, 
and a large portion of the property in such city is heavily 
incumbered with unpaid taxes, which the owners are un
able to pay, and in many cases the property is not worth 
the delinquent taxes thereon. The plaintiffs own real 
and personal property subject to taxation in said sections 
of land outside of the city, and also within the corporate 
limits of said city; that if such levy shall be made plaint
iffs will be put to great and irreparable injury, for which 
they will have no remedy at law." 

The appellees, in their answer, admitted all the allega
tions of the first, second, third, and fourth paragraphs of 
the petition. Denied that any fraud was practiced in the 
formation or establishment of Nebraska City precinct by 
the county commissioners on October 4, 1886, and averred 
that the action then taken was pursuant to the provisions 
of section 60 of article 1 of chapter 18 of the Compiled 
Statutes of Nebraska. It was also stated that all the 
necessary steps prior and preparatory to the submission 
to the voters of the precinct of the question of the issu
ance of the bonds were taken in a regular and legal man
ner, and that the proposition received in its favor more 
than two-thirds of the votes cast at the election at which
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it was submitted, and that subsequent to such election 
the bonds were issued. The further portions of the an
swer were as follows: 

"These defendants further deny that the said bonds 
were issued for the benefit of the persons who had guar
antied the right of way and depot grounds in said pre
cinct to the said railroad, but state that these defendants 
are informed and believe that said bonds were issued for 
the sole and only purpose of assisting said railroad to 
build into and through said precinct, as provided in see
tions- fourteen (14) and fifteen (15) in chapter forty-five 
(45) of the Compiled Statutes of Nebraska; that the said 
railroad has since been built into and through said pre
cinct, and has been since the - day of , 1887, and 
still is, in active operation therein.  

"5. Defendants further answering state that a tax has 
been levied each year since 1886 by the county commis
sioners of said county for the purpose of paying the in
terest on said bonds, which tax has been levied upon and 
collected from the property situated in said precinct; 

. that these plaintiffs, together with the other property 
owners of said precinct, have paid said tax each year for 
the past nine years; that said bonds were issued and the 
interest thereon paid with the knowledge and consent of 
these plaintiffs, who have thereby recognized the validity 
of the said bonds and are now estopped by their actions 
from bringing this action.  

"6.* These defendants further answering state that they 
were, as county commissioners of said county, about to 
levy a tax on the property formerly included in said Ne
braska City precinct for the purpose of paying the said 
bonds, together with the last year's interest thereon, 
when they were enjoined by the plaintiffs in this action.  

"7. These defendants further deny each and every alle
gation in the plaintiffs' petition contained not herein ad
mitted to be true." 

There was a reply, a denial of all new matters pleaded 
in the answer. As a result of a trial of the issues there
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was a judgment by which the relief asked was refused 
and the action dismissed, from which this appeal has 
been perfected.  

Counsel for appellants claim that the bonds were in
valid, and in this connection present and discuss two 
main propositions or reasons in support of such claim, 
which were stated in their brief as follows: 

"1. They were not issued in aid of works of internal im
provement, but to reimburse private citizens for moneys 
expended and obligations assumed for the benefit of a 
private corporation.  

"2. They were voted and issued by a precinct not organ
ized according to law." 

Of these we will consider the second. We deem it best 
to state here that, though it is alleged that the bonds were 
issued and a sale of them made, and that they "are now 
claimed to be outstanding," it is not pleaded or otherwise 
made to appear that the bonds were or are held by inno
cent purchasers or parties without notice; hence we are 
not now directly considering the rights of such persons, 
if they exist. We will now direct our attention to the 
question of the legal existence of Nebraska City precinct 
at the time of the issuance of the bonds. At the time the 
county commissioners changed the boundaries of the pre
cinct, and for several months prior thereto, Nebraska 
City was and had been a city of the second class, under 
and by virtue of an act of the legislature making pro
vision for and defining municipalities of such class, and 
had been divided into wards numbered 1, 2, 3, and 4, in 
accordance with the requirements of a section of the act 
in relation to cities of the second class, which was as fol
lows: "Each city governed by this act shall be divided 
into not less than four nor more than six wards, the 
boundaries of which shall be defined by ordinance." On 
October 4, 1886, the county commissioners of Otoe county 
so altered the boundary lines of Nebraska City precinct as 
to include within it the whole of Nebraska City and a 
number of sections of land, and on the 6th day of the same 
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month ordered a special election to be held on the 16th 
day of November, at which was submitted the bond prop
osition. The statutory authority of the county commis
sioners to establish and fix the boundary lines of pre
cincts, at the time at which this action was taken by the 
commissioners of Otoe county, was contained in section 
60, article 1, of chapter 18, Compiled Statutes, 1895, and 
section .9, article 2, chapter 14 thereof. These sections 
read as follows: 

Sec. 60, art. 1, ch. 18, Comp. Stats., 1895: "[Precincts.] 
Each board of county commissioners shall divide the 
county into convenient precincts, and, as occasion may 
require, erect new ones, subdivide precincts already es
tablished, and alter precinct lines. And whenever any 
portion of territory containing in the aggregate not less 
than one township of land, and not more than four town
ships lying contiguous, shall contain not less than fifteen 
voters, it shall be the duty of the county commissioners, 
on receipt of a petition signed by a majority of the legal 
voters therein, to constitute such portion of the territory 
a voting precinct." 

Sec. 9, art. 2, ch. 14, Comp. Stats., 1895: "[Precinct 
lines.] Precinct lines in that part of any county not 
under township organization, embraced within the cor
porate limits of a city of the second class, shall correspond 
with the ward lines in such city, and such precinct shall 
correspond in number with the wards of the city, and be 
coextensive with the same; Provided, That when a ward 
is divided into two election districts, the precinct cor
responding with such ward shall be divided so as to cor
respond with the election districts." 

Otoe county was not, at the time, under township 
organization; hence the provisions of the latter of the 
sections we have just quoted were pertinent to the matter 
in hand.  

It was held in the decision in the case of State v. Lincoln 
County, reported in 18 Neb., 283: "Counties and county 
boards can only exercise such powers as are expressly
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granted by. statute, and such grant of powers must be 
strictly construed." If this rule be applied in the case 
at bar it must be said that the commissioners of Otoe 
county had no power granted them which, in the estab
lishment of the precinct on the 4th of October, 1886, war
ranted them in including in what they sought to make 
Nebraska City precinct the whole of Nebraska City, a 
city of the second class, with its four wards, together with 
a number of sections of adjoining land, and the attempt 
so to do was without authority or jurisdiction on their 
part, consequently had no force, and the so-called pre
cinct derived from the order no legal establishment or 
status. This being true, it could not, by its vote, author
ize the issuance of the bonds in question in its name, as 
its obligations or promises to pay, and they were void.  
There was not a mere irregularity in their authorization 
and issuance, but a total lack of a body corporate, either 
de facto or de jure, having power or authority to issue such 
bonds. The law under which these bonds were issued 
(Compiled Statutes, 1885, ch. 45, see. 14) provides, among 
other things, that when a petition signed by not less than 
fifty freeholders of the municipal body contemplating the 
issuance of bonds shall be presented to the county com
missioners, they shall call an election at which to submit 
the bonding proposition. In 1885 an election was held 
in Dannebrog precinct, Howard county, at which the 
question submitted was the advisability of issuing bonIs 
of the precinct to aid in the construction of a railroad.  
The petition to the county commissioners had a less num
ber of signers than fifty freeholders of the precinct. It 
was held, in an action of mandamus against the auditor of 
public accounts to compel him to certify the bonds, that 
no lawful petition had been presented to the board of 
commissioners. They had no authority to call the elec
tion and the proceedings were void. (State v. Babcock, 21 
Neb., 187.) 

In Willenwaber v. Dunigan, 30 Neb., 877, an action to 
enjoin the issuance of bonds by K township in Seward
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county to a railway company, it was held: "At least fifty 

freeholders, resident of the township, etc., must sign a 

petition to the county coniissioners requesting them to 

call an election in said township for the purpose of voting 

aid for a railway. With out a petition so signed by the 

full number required, the commissioners have no juris

diction." 
In the case of Force v. Town of I3atacia, 61 Ill., 99, it ap

peared that under an act that authorized townships to 
become subscribers for the stock of a railway company 

and issue bonds for the stock if such action was author

ized by the electors of the towmhip at an election, the call 

for which should be made by the clerk of the township, 

the call for an election was issued by the town super

visors, and it was held: "That an election under the pro

visions of this act, by a township, to determine whether 

it would make such a subscription, called by the town 

supervisors was void, and the vote therefor, although in 

favor of subscription, conferred no power on the county 

authorities to issue the bonds therefor. The town clerk, 

and he only, could legally call such election." (See, also, 

Clarke v. Board of Supcrcisors of Hancock County, 27 Ill., 

305; Williams v. Town of Robcrt8, 88 Ill., 11.) 

By the law of the state of Kansas newly organized 

counties were prohibited from issuing bonds within one 

year after the organization. Bonds issued within the for

bidden time were held invalid even in the hands of bona 

fide holders. And it was also held: "A purchaser of mu

nicipal bonds is bound to ascertain whether the muni

cipality has power to issue them, and an utter want of 

such power is not cured by any recitals in the bonds." 

(Coffin v. Board of Comissioncrs, 57 Fed. Rep., 137, citing, 

in support of the last point, Dixon v. Field, 4 Sup. Ct.  

Rep., 315, 111 U. S., 83, a Nebraska case.) 

In Coler V. Clcburne, 9 Sup. Ct. Rep., 720, bonds issued 

by the city of Cleburne, Texas, purported on the-face to 

have been executed January 1, 1884, and to be signed by 

the mayor of said city, but were in fact made July 3, 1884,
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and antedated and signed by W. N. Hodge, a private citi
zen, formerly mayor of the city, his term of office having 
expired in April, 1884. The act underwhich the bonds were 
issued required that they be signed by the mayor. The 
bondswere held illegally executed and invalid in the hands 
of innocent purchasers because not signed by the proper 
person, and it was said in the opinion: "But we have 
always held that even bona fide purchasers of municipal 
bonds must take the risk of the official character of those 
who execute them." (See, also, Anthony v. County of Jas
per, 101 U. S., 693; Bayley v. Taber, 5 Mass., 286; Sutliff 
v. Board of County Gonunissioners, 13 Sup. Ct. Rep., 318; 
Goedgen v. Supervisors of Manitowoc County, 2 Biss. [U. S.], 
328; Atchison, T. & S. F. R. Co. v. Connissioners of Jeffer
son County, 12 Kan., 127.) 

"Where there is a want of authority to issue bonds and 
the officers of the municipality are taking steps to levy 
a tax for their payment, one or more taxpayers, for them
selves and others, have a right to file a bill restraining 
these officers." (Burroughs, Public Securities, 295.) 

It has been said that the bondholders should be made 
parties to the suit (see Board v. Texas & P. R. Co., 46 Tex., 
316), but the question has not been raised or presented in 
this case; hence it need not be discussed or decided.  

Since the conclusions reached on the. branch of the 
case which we have considered will effectually dispose of 
the controversy, we deem it unnecessary to discuss the 
other question raiped. The judgment of the district court 
must be reversed and a judgment entered in this court 
enjoining the appellees from levying any tax to pay the 
principal and interest of the bonds described in the peti
tion.  

REVERSED.
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E. M. HARRINGTON v. F. N. CONNOR, RECEIVER.  

FILED ArhIL 21, 1897. No. 7248.  

1. Substitution of Plaintiff. Where a transfer of the subject of an 
action is made by the plaintiff during its pendency, the action may 
be prosecuted to judgment in the name of the original party 
plaintiff, or the party to whom the transfer is made may be sub
stituted as plaintiff.  

2. Pleading: AMENDMENTS. Whether an amendment to a pleading shall 
be allowed after issues have been joined and trial thereof com
menced is within the discretion of the trial judge. The discretion 
is, however, a judicial one and subject to review to ascertain 
whether there has been an abuse thereof.  

3. -- : -. The action of the trial judge in refusing to allow an 
amendment to the answer in this case during the trial examined 
and approved.  

4. Corporations: STOCK. That one person becomes the owner of a ma
jority of all of the shares of stock of the corporation does not work 
a dissolution of the corporation nor necessarily destroy its iden
tity or individuality as a business concern. Property conveyed 
to the corporation does not become the property of such person 
individually.  

5. Banks and Banking: INSOLVENCY: RECEIVERS: FRAUD: SALE OF 

ASSETS. The receiver of a bank, appointed under the provisions 
of section 34, chapter 8, Compiled Statutes, takes charge of the 
assets of such bank in favor of and to assert and guard the claims 
of depositors and creditors of the bank as the paramount and 
superior claims against the assets thereof; and in an action by 
the receiver on anynote or evidence of indebtedness of the assets 
a defense thereto cannot prevail which involves the recognition 
and enforcement of an agreement which, when made, was a fraud 
on creditors and depositors of the bank, present and future; and 
this is true notwithstanding the defense nfight have been enter
tainable and good against the bank. Held, further, That a pur
chaser of the assets in a sale by the receiver took the title thereto 
of the receiver, including its exemption from the defense to an 
action on an asset to which we have alluded.  

ERROR from the district court of Saline county. Tried 
below before HASTINGS, J. Affirmed.  

F. I. Foss, for plaintiff in error.

Charles Ofutt, contra.
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HARRISON, J.  

On September 13, 1892, Theodore El. Miller, then re
ceiver of the State Bank of Nebraska, at Crete, instituted 
this action against E. M. Harrington and George D. Ste
vens. The suit was based upon a promissory note in the 
principal sum of $5,000, with interest at the rate of ten 
per cent per annum from date, stated to have been exe
cuted by E. M. Harrington, of date May 21, 1892, payable 
one month after date, and to the order of George D. Ste
vens. It was pleaded in the petition that the bank was 
a corporation organized under the laws of this state, and 
that the note in suit had been, on a day of the month of 
its execution and delivery, indorsed by George D. Stevens, 
the payee thereof, and sold and delivered to the State 
Bank of Nebraska; that on September 9, 1892, Miller 
was appointed receiver of the bank. After this action 
was commenced Miller resigned and Frank Hl. Connor 
was appointed receiver of the bank. An attachment was 
procured against Stevens and service was made, as :o 
him, by publication. Personal service of summons was 
had on Harrington, who filed an answer in the case, in 
which he stated as follows: "That the facts in relation 
to the making of said note are as follows: Prior to the 
making of said note the said George D. Stevens was the 
cashier of said bank, and so remained for some months 
thereafter, and until the said bank passed into the hands 
of said Miller, receiver; that at or about the time of the 
making of said note it was proposed and intended to 
reduce the capital stock of said bank from $75,000 to the 
sum of $50,000; that the said Stevens was in debt to said 
bank to the amount of $13,000, which was a greater 
amount than he was allowed by law to carry under the 
capital of $50,000; that for the purpose of apparently re
ducing his said indebtedness to an amount within the 
statutory limit he, the said George D. Stevens, being 
cashier as aforesaid, took up his note to the bank of 
$13,000, and in lieu thereof gave his own note for $8,000
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and induced this defendant to make, execute, and deliver 
the note in suit to the said Stevens, for the sole and only 
purpose of enabling him to indorse the same to the bank 
in lien of the remainder of the said $13,000 note; and the 
defendant alleges that he did so indorse said note to the 
said bank, and that there was and is no other and further 
consideration for the said note moved either from said 
Stevens or said bank to this defendant, or from said bank 
to said Stevens, and that this defendant received no con
sideration, nor did the bank give any consideration, for 
the same, or lose or part with anything of value therefor." 
The answer in which the foregoing appeared was filed of 
date October 17, 1892. On May 15, 1893, a second an
swer was filed for Harrington, in which it was alleged 
that on January 9, 1893 (some months after this suit was 
brought), the entire assets, including the note in suit, 
were, by the order and authority of this court, sold, as
signed, and transferred to John R. Johnston, who since 
that time has been the owner of the note; that George D.  
Stevens, for several years prior to the time the note in suit 
was executed, had been and was cashier of the State 
Bank of Nebraska; that the defendant Harrington was 
and had been a clerk in the bank during a number of 
years; that the relations between him and Stevens were 
of a confidential and friendly nature, and that he exe
cuted the note at the request of, and for the accommoda
tion of, Stevens, and without any consideration; that 
Stevens was the sole owner of the bank, all except five 
shares of the stock being in his name, and those five being 
nominally owned by his wife, but controlled and in reality 
owned by him; that of all these matters Johnston had 
full knowledge. To this a reply was filed, in which the 
transfer to Johnston, during the pendency of this suit, of 
the assets of the bank, including this note, was admitted 
as stated in the answer. It was also admitted that Ste
vens had been cashier of the bank as alleged in the an
swer, also that the defendant Harrington had been a 
clerk therein as pleaded, and each and every other allega-
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tion of the answer was denied. During the October, 1893, 
term of the district court in Saline county the cause was 
tried and the receiver was awarded a verdict and judg
ment for the amount claimed in the petition. The plaint
iff in error seeks a reversal of the judgment.  

One point argued is that after the sale and transfer of 
the note to John R. Johnston he became the real party 
in interest, and should have been made a plaintiff or sub
stituted as party plaintiff. The transfer was during the 
pendency of the action, and in such cases the action may 
be continued or further prosecuted in the name of the 
original party. (Civil Code, sec. 45; Howell v. Alma Mill
ig Co., 36 Neb., 80, and cases cited.) The disposition of 
this question determines a number of assignments of 
error which related to the action of the trial court in ex
cluding evidence the intent and drift of which would 
have been to show the acquisition of the note by Johnston 
and the consequent change of the real party in interest 
in the suit from the receiver to him.  

During the progress of the trial, and after several inef
fectual attempts on behalf of defendants to introduce evi
dence, the defendant having the burden of proof and 
having been accorded the opening and closing of the case, 
it having become quite apparent from the rulings of the 
court that under the existing conditions of the pleadings, 
or more particularly the answer as it then stood, no evi
deuce would be received on the part of the defendant, the 
following request was made: "The defendant Harrington 
now asks permission to withdraw a juror and amend his 
answer to state therein the fact that there was no consid
eration for the transfer of the note from George D. Ste
vens to the State Bank, and that said note was made 
without any consideration and transferred without any 
consideration, and that the receiver of said bank took the 
same directly among the assets of said bank, and that 
the same was sold by him, long after due, to John R.  
Johnston, who had formerly been for .a number of years 
the president of the State Bank, and who knew that this
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note of his own knowledge had been given without any 
consideration and transferred to the bank in the same 
way, and that he purchased it long after due." To this 
counsel for the receiver objected and the request was re
fused. This refusal is the subject of one of the assign
ments of error. The rule in reference to the amendient 
of pleadings after the issues are fully joined is well set
tled. Whether the amendment shall be allowed is a 
matter which rests within the discretion of the trial 
judge,-the discretion, however, is a judicial one, the 
abuse of which is subject to review. (Commercial Nat.  
Bank v. Gibson, 37 Neb., 750.) The statement of what it 
was desired to plead in the answer, for the filing of which 
leave was asked, shows that it would have been in direct 
conflict with the answer then on file as to at least one 
fact, viz., the transfer of the note in suit by Stevens to 
the bank, and the consideration therefor. This, asso
ciated with other circumstances, may have been sufficient 
to warrant the trial judge in the refusal to permit the 
amendment, but if the amendment be read into the an
swer on file, it would still clearly appear that the note 
was made by defendant and delivered to Stevens, and by 
him indorsed and delivered to the bank and placed among 
its assets, presumably to swell their volume and the ap
parent capital and responsibility of the bank in the eyes 
and minds of the public who might, as depositors or in 
business transactions, become the creditors of the bank.  
In this connection it is urged by counsel for defendant 
that, inasmuch as it appeared by the answer, and would 
have been proved had the evidence been admitted, that 
Stevens, at the time of the execution of the note in suit, 
owned all the shares of capital stock of the bank, except 
five owned by his wife, which were controlled by him, 
that the bank no longer existed as a corporation, or that 
at least its corporate existence, powers, and functions 
were suspended, that it became Stevens, the individual, 
and ceased to exist as a corporation; that the note, 
though indorsed by Stevens and ostensibly delivered to
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the bank, was yet with Stevens, as he owned and was in 
reality the bank; that any equities existing against the 
note in favor of defendant were attached to it at all times, 
as it was during its life, up to the time it reached the re
ceiver, always owned by Stevens, who knew its inception 
and the infirmity attendant thereon. Though Stevens 
may have owned a majority of the stock, all but five 
shares, or all of it, the corporation did not necessarily lose 
its identity or individuality as a business concern, nor its 
business powers and capacities, nor did he acquire the 
right to act for it, or in its transactions, apart or inde
pendently from its proper officers and agents, nor did 
property conveyed to it become his individually. That 
one person becomes the owner of all the stock does not 
work a dissolution of the corporation. (Cook, Stock & 
Stockholders [3d ed.], vol. 1, sec. 631, vol. 2, sec. 709; 
Button v. Hoffmnn, 61 Wis., 20; 2 Morawetz, Private Cor
porations, 635.) The note was transferred to and became 
the property of the corporation.  

The receiver of the bank was appointed under the 
provisions of section 34, chapter 8, Compiled Statutes.  
The receiver thus appointed took possession and charge 
of the assets of the bank to guard and assert the rights 
of depositors and creditors of the bank, as the paramount 
or superior claims against or upon such assets, to the 
exclusion, if necessary, of all others, and in an action to 
recover any of the assets a defense which would not be 
available or good as against the rights of the creditors 
of the bank could not prevail against the receiver. The 
defense which it was sought to interpose on behalf of de
fendaits involved the statement of a fraud which had 
been practiced upon the rights of depositors and creditors 
of the bank, present and future; and even if it could be 
entertained against the bank or corporation, it could not 
be tolerated in a suit by the receiver, the representative 
of depositors and creditors. His title to the assets was 
shorn of any such apparent right or equity in defendant.  
(Pittsburg 0. Co. v. McMillin, 119 N. Y., 46; Alexaiulcr v.
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Relfe, 74 Mo., 495; Tuckernum v. Brown, 33 N. Y., 297; In 
re Pennsylcania .Bank, 25 Atl. Rep. [Pa.], 310.) Johnston 
received the title to the assets, which was vested in the 
receiver and subject to like and no other equitable de
fenses. He took the title of his vendor to the note and 
was entitled to the like protection. (Kochler v. Dodge, 31 
Neb., 337.) These conclusions being true, if error in not 
permitting the amendment, it was not prejudicial, as the 
proposed defense would have been of no avail. This also 
disposes of the further assignment that the court erred 
in directing a verdict for plaintiff, which it did; also 
alleged errors in relation to excluding evidence. No 
prejudicial error having been assigned, the judgment of 
the district court must be.  

AFFIRMED.  

UNION PACIFIC RAILWAY COMPANY V. HATTIE V. CLARK, 
ADMINISTRATRIX.  

FILED APRIL 21, 1897. No. 7145.  

Death by Wrongful Act: EVIDENCE. Evidence examined, and held not 
sufficient to sustain a verdict that the death of plaintiff's intestate 
was caused by the negligence of defendant's servants.  

Ennon from the district court of Buffalo county.  
Tried below before HOLCOMB, J. Reversed.  

J. M. Thurston, TV. R. Kelly, and E. P. Smith, for plaintiff 
in error.  

Green & Hostetler, contra.  

NORVAL, J.  

This action was instituted in the court below by Hattie 
V. Clark, administratrix of the estate of John Clark, to 
recover damages by reason of the death of plaintiff's in-
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testate, said to have been caused by the negligence of the 
defendant's servants while switching cars. From a judg
ment -in favor of the plaintiff for $2,000 the defendant 
brings the case to this court for review by appropriate 
proceedings.  

On and for a long time prior to the 27th day of April, 
1892, John Clark was in the employ of the defendant as 
a section hand. In the afternoon of said day, while so 
engaged, he, together with George Keefover, Charles 
Coleman, and Frank Slamma, was directed by the fore
man of the gang, Lawrence Brooks, to repair the roadbed 
upon the main line a short distance west of what is known 
as the "Cotton Mill Switch," at West Kearney, in Buffalo 
county, and the said Clark went to work in pursuance of 
said instructions less than 100 feet west of the switch 
stand. While thus engaged a freight train of the defend
ant, consisting of a locomotive and tender, two freight 
cars in front of the engine, and two in the rear, stood on 
the main track something like 400 feet east of said switch.  
Mr. Brooks, the foreman, observing the train, left the 
men, including Mr. Clark, who was standing in the center 
of the main track, and went to open the cotton mill 
switch, so as to place the cars thereon. Presently the 
servants of the company in charge of the train made what 
is called a "flying switch," which was done in the follow
ing manner, according to the testimony of Charles A.  
Coleman: 

The engine was started with sufficient force with these 
cars in front of the engine, so as to throw them on the 
cotton mill switch by reason of their own momentum, 
after the engine was cut loose.  

Q. What was done? Were they cut loose? 
A. Those two cars were cut loose from the engine by 

reason of the steam being shut off, and the pin was drawn 
out and it was separated from the cars, and the engine 
then passed out of the way.  

Q. What did the engine do with the cars that were be
hind it?
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A. They went with the engine faster than the two cars 
that had been cut loose, and ran back upon the main line 
out of the way of the cars that were running by their own 
momentum, which ran onto the cotton mill switch, leav
ing space enough between the two cars for the switchman 
to throw the two cars onto the cotton mill switch.  

Q. You say that the train started up at this depot and 
got under headway or speed enough, so that the cars in 
front of it ran onto this cotton mill switch? 

A. Yes, sir.  
Q. And then it was cut loose and it ran out of the way 

on the main track so that the switchman could turn the 
switch to throw the two cars onto the switch? 

A. Yes, sir; that is correct.  
It is disclosed that the front of the engine was to the 

east, and that in making the "flying switch," as above 
described, the engine and the two cars in the rear, after 
passing the switchstand, ran west upon the main line at 
a speed from twenty to thirty miles an hour, striking 
Mr. Clark, knocking him down, and injuring him so badly 
that he died in a few hours thereafter. The breach of 
duty claimed is that the defendant's employes were neg
ligent in running the engine and cars at a high rate of 
speed, and in not ringing the bell and sounding the 
whistle, or giving any notice or signal of warning.  
The evidence is conflicting as to the speed of the engine 
and cars at the time of the accident, as well as whether 
any signals were given. The proofs for the company 
tended to show that the whistle was sounded before the 
engine started, and that the bell was rung continuously 
thereafter. Furthermore, that Mr. Brooks, by signalling 
with his hands, gave notice that a flying switch was about 
to be made. The testimony on behalf of the plaintiff be
low was sufficient to warrant the jury in finding that no 
signals of any kind were given. But there was, however, 
an entire failure of proof to establish that a flying switch 
could have been made at a less rate of speed, or that the 
failure to sound the bell or whistle, or the omission to sig-
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nal the approach of the engine and cars, either or all con.  
bined, occasioned Clark's death. The cars were in plain 
sight of the section hands at all times, and they knew that 
the cars were about to be put upon the switch or side 
track. Had the deceased been looking eastward he 
would have seen the cars in ample time to have escaped 
danger. No disinterested person can peruse this record 
without reaching the conclusion that Mr. Clark's life was 
lost through his own negligence in not looking out for 
the cars and stepping off the track, as did the other men 
in the gang who were nearer the switch than he. The 
case in most respects is like that of Chicago, B. & Q. R.  
Co. v. Soderberg, 50 Neb., 674. The evidence being insuf
ficient to sustain the finding, the judgment is reversed 
and the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

JOHN FlOGUE V. WILLIAM H. OGLE ET AL.  

FILED APRIL 21, 1897. No. 7127.  

1. Tudgments: CORRECTION OF JOURNAL ENTRY. Evidence examined, 
and held insufficient to sustain a motion filed under subdivision 3 
of section 602 of the Code of Civil Procedure to correct the record 
entry of a judgment "for mistake, neglect, or omission of the 
clerk, or irregularity in obtaining a judgment or order." 

2. Review: LACHEs. A judgment cannot be reviewed which was ren
dered more than one year prior to the commencement of proceed
ings in error in this court.  

ERRoR from the district court of Sherman county.  
Tried below before HOLCOMB, J. Affirmed.  

Edmund 0. Lane, for plaintiff in error.

Nightingale Bros. and J. R. Scott, contra.
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NORVAL, J.  

On the 6th day of December, 1892, William H. Ogle 
recovered a money judgment in the district court of Sher
man county against the Sherman County Banking Com
pany, John Hogue and others, stockholders in said cor
poration. The journal entry of the judgment states that, 
after the impaneling of the jury the parties, by their at
torneys, stipulated in open court that the jury should be 
discharged and that "the cause was submitted to the 
court, upon the stipulation there and then made by the 
parties in open court, on consideration whereof the court 
found the issues joined in favor of the plaintiff," etc. On 
February 8,1894, one of the defendants, John Hogue, filed 
a motion to correct the said journal entry of December 6th 
so as to disclose that the stipulation upon which the judg
ment was rendered was made between the attorneys for 
the plaintiff and attorney J. R. Scott, and not by the.  
parties themselves, and also to show that the stipulation 
was for a judgment against the Sherman County Banking 
Company alone. From an order overruling this motion 
said Hogue prosecutes proceedings in error.  

There was read upon the hearing of the motion the 
affidavit of the defendant Hogue, stating "that he did not 
consent in person or by attorney to having any judgment 
rendered against him in the cause, by stipulation or other
wise, during the December term of court, 1892, or at any 
other time, and had no knowledge of such a stipulation 
during said term of court." This was wholly insufficient 
to impeach the truthfulness of the record entry of the 
judgment. It may be true that Mr. Hogue did not by 
himself, or a duly authorized attorney, stipulate or con
sent to the rendition of the judgment against him, yet, for 
aught that appears, he or his attorney may have stipu
lated in open court as to the facts, which justified the 
court in rendering the judgment complained of. The 
journal entry contains no finding or recitation to the 
effect that anyone consented or stipulated to the entry of
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the judgment; hence the defendant is not entitled to have 
the judgment corrected under subdivision 3 of section 
602 of the Code of Civil Procedure, "for mistake, neglect, 
or omission of the clerk, or irregularity in obtaining a 
judgment or order." 

It is contended that the stipulation must be construed 
as a confession of judgment, and that no warrant of at
torney was presented to the court and placed on file prior 
to the time the judgment was rendered as required by 
statute. There is more than one answer to the argument.  
First, the stipulation is not before us; therefore we are 
unable to say whether it amounted to a confession of judg
ment or not. In the next place, we cannot review the 
original judgment, since it was rendered more than one 
year prior to filing of the petition in error in this court.  
(Campbell v. Farmers & illcrchantsq Bank, 49 Neb., 143; 
Omaha Loan & Trust Co. v. Kniyht, 50 Neb., 343; Renard 
v. Thomas, 50 Neb., 398.) The order assailed is 

AFFIRMED.  

CITY MISSIONARY SOCIETY, APPELLANT, v. ANDREW J.  
REAMS ET AL., APPELLEES.  

FILED APRIL 21, 1897. No. 7159.  

Xortgages: AUTHORITY OF AGENT RECEIVING PAYMENT. Evidence held 
not to show that one to whom a mortgage debt was paid was the 
agent of the owner and holder.  

APPEAL from the district court of Franklin county.  
Heard below before BEALL, J. Reversed.  

James MeNeny, for appellant.  

E. A. Fletcher and A. H. Kidd, contra.  
19
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NORVAL, J.  

On the 5th day of December, 1885, Andrew J. Reams 
and wife borrowed $300 from James II. Tallman of Hart
ford, Connecticut, through the Nebraska & Kansas Farm 
Loan Company of Red Cloud, this state, and gave their 
negotiable promissory note to said Tallman for said sum, 
due in five years, with interest coupons attached, both 
principal and interest being made payable at the Me
chanics Savings Bank of Hartford. To secure the pay
ment of said note and coupons the Reams at the same time 
executed and delivered a mortgage on the northwest quar
ter of section 22, township 1 north, in range 14 west, in 
Franklin county, which was duly recorded. The note 
and mortgage, soon. after their date, were in the regular 
course of business sold and transferred for value to the 
City Missionary Society of Hartford, the plaintiff herein.  
The Reams paid the first two coupons falling due to the 
Nebraska & Kansas Farm Loan Company, who forwarded 
the money to George W. Moore & Co., a firm of loan brok
ers at Hartford, and of which said Tallman was a mem
ber, and the last named firm paid the money to plaintiff, 
took up the coupons and forwarded the same to the Ne
braska & Kansas Farm Loan Company, who delivered 
them to the makers. On the 4th day of October, 1890, 
for the purpose of paying off said note and mortgage, the 
Reams gave their negotiable promissory note for $350 to 
the said Nebraska & Kansas Farm Loan Company, due 
October 1, 1895, and at the same time to secure the pay
ment thereof executed and delivered to said company a 
mortgage upon the real estate above described. The note 
and mortgage were sold and assigned to the defendant 
Samuel Slocum. This was an action to foreclose the 
mortgage first above described, the defense being pay
ment. The defendant Slocumn also filed a cross-petition 
setting up his mortgage and praying a foreclosure of the 
same. Upon the trial in the court below a decree was 
entered favorable to Slocum, and foreclosure was refused 
plaintiff, from which it appeals.
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The sole question relates to the sufficiency of the evi
dence to sustain the finding of the trial court that the mortgage debt had been paid. The facts developed by the record in every essential particular are substantially 
identical with those in the case of Richards v. Waller, 49 
Neb., 639, wherein it was held the proofs failed to show 
that the one to whom the mortgagor paid the debt was 
the agent of the owner and holder. - With that conclu
sion we are content. Payment in the case at bar was not 
made to the plaintiff, the owner of the note and mortgage, 
nor to a person who had possession of them; hence it was 
for the defendants to establish by the proofs that the 
party to whom they made payment was empowered, or 
possessed ostensible authority, to collect the money. As 
to this there was a total lack of evidence, and the case is accordingly distinguishable from Thomas v. Shelton, 49 
Neb., 644, cited by defendants, where payment of a mortgage debt to one possessing ostensible authority to act 
as agent of the owner, was sustained. The decree 
against plaintiff is reversed and the cause remanded with 
directions to the district court to enter a decree in plaint
iff's favor for the amount due on the mortgage.  

REVERSED AND REMANDED.  

FRANCIS G. HAMER V. JAMES MCFEGGAN ET AL.  

FILED APRIL 21, 1897. No. 7288.  

1. Assignments of Error: WAIVER. Assignments of error not presented by the briefs or oral arguments are waived.  

2. Judicial Sales: APPRAISEMENT. Objections to the appraisement of property made under an order of sale should be filed in the trial court prior to the sale.  

ERROR from the district court of Phelps county. Tried 
below before BEALL, J. Afjirmed.



Studebaker v. Welch.  

F. G. Hamer, for plaintiff in error.  

Hall, St. Clair & Roberts, W. P. Hall, and Halleck F. Rose, 
contra.  

NORVAL, J.  

This cause was brought to this court to obtain a review 
of an order confirming the sale of real estate. While the 
petition in error contains twenty-eight assignments, the 
only one argued in the brief relates to the appraisement, 
and all others will be disregarded. (Wood Mowing & Reap
ing Machine Co. v. Gerhold, 47 Neb., 397; City of Kearney v.  
Smith, 47 Neb., 408.) 

It is urged that the value placed upon the property was 
so low as to raise a presumption of fraud in making the 
appraisement. There are two answers to this contention: 
First, no objection was made to the appraisement until 
after sale, which was too late. (Vonght v. Foxworthy, 38 
Neb., 793; Smith v. Foxworthy, 39 Neb., 214; Ecklund v.  

Willis, 44 Neb., 129.) But it is said there was no notice of 

the appraisement given. The only notice the statute re

quires is the legal notice of sale and the filing of the copy 
of the appraisement with the clerk of the district court.  
These steps were taken. Second, there was sufficient evi
dence adduced on the hearing to show that the property 
was appraised at its actual value. The order is 

AFFIRMED.  

STUDEBAKER BROS. MANUFACTURING COMPANY, APPEL

LANT, V. MERRITT D. WELCH ET UX., APPELLEES, AND 

WILLIAM A. SAYERS ET AL., APPELLANTS.  

FILED APRIL 21, 1897. No. 7164.  

1. Husband and Wife: PROCEEDS OF ENDOWMENT PoIcY: CLAIMS OF 

CREDITORS. An endowment policy was taken out by a husband, 

which was made payable to his wife. The premiums thereon were
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paid by him and likewise the money due on the policy was re
ceived by the wife from the Insurance company during the sol
vency of the husband, and the money so received was invested 
in real estate in her name. Subsequently the husband became 
insolvent. Held, That such property was not subject to the claims 
of his creditors.  

2. - : GIFTs. A gift from a husband to his wife will be upheld, if 
made when the former was solvent, and the existing rights of 
creditors were not thereby impaired.  

APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J. Affirmed.  

Ricketts & Wilson, J. 0. Johnston, and S. B. liams, for 
appellants.  

Lamb & Adams, contra.  

NORVAL, J.  

This action was instituted by plaintiff to subject certain 
real estate to the payment of its two judgments recovered 
against the defendant Merritt D. Welch. Subsequently, 
William A. Sayers and A. R. Scoville filed an answer and 
cross-petition praying that a judgment recovered by them 
against said Welch be adjudged a lien on the said prop
erty, and that the same be sold upon execution to satisfy 
the judgment. From a decree dismissing the petition 
and cross-petition plaintiff and the defendants Sayers and 
Scoville appeal.  

The facts may be summarized as follows: The defend
ants Merritt D. Welch and Lizzie C. Welch are, and have 
been since 1872, husband and wife. In July, 1893, plaint
iff recovered two judgments in the county court of Lan
caster county against said Merritt D. Welch, one for 
$506.43 and costs, and the other in the sum of $499.15, be
sides costs of suit. Transcripts of these judgments were 
duly filed and docketed in the district court of said 
county, and executions were issued thereon, which were 
returned nulla bona. Subsequently, alias executions were 
issued and levied upon lots 7, 8, and 9, in block 4, of 
Pleasant Hill subdivision of lots 3, 4, 5, and 6, in the

VOL. 51] 229



NEBRASKA REPORTS.

Studebaker v. Welch.  

northeast quarter of section 36, town 10, range 6 east, 
in Lancaster county, as the property of said Merritt D.  
Welch, the title of record to which property being in the 
name of his wife. On April 21, 1892, the defendants Say
ers and Scoville obtained a judgment against said Welch 
in the district court of Lancaster county for $889.60 and 
$48.05 costs, upon which execution was issued and re
turned unsatisfied. A second execution was thereafter 
issued on said judgment, and levied upon the premises 
above described. It is sought by these proceedings to 
have said property subjected to the payment of said sev
eral judgments, the creditors claiming that the money 
with which the same was purchased belonged to the hus
band, and not the wife, which position is assailed by the 
Welches. There is no conflict in the evidence relating 
to the ownership of the premises in controversy. It is 
disclosed that in 1873 Mr. Welch procured a tontine policy 
on his life for $4,000, in the New York Life Insurance 
Company, maturing in ten years from date, and payable 
to his wife. He paid the premiums on the policy until 
1883, when it matured, and the company then paid to 
Mrs. Welch on the policy $1,200, or $1,300, her husband 
being free from debt at the time. This money Mr. Welch 
loaned for his wife until April 23, 1885, when the prin
cipal and interest went to purchase four lots owned by 
Samuel S. Chase, who on that date, his wife joining with 
him, executed and delivered a deed conveying said lots 
to said Lizzie C. Welch. At that time Mr. Welch was 
neither indebted to the plaintiff, nor to Sayer and Scoville.  
On September 28, 1891, the Chase property was traded 
for the premises in dispute; the title to the latter, through 
mistake, was taken in the name of Mr. Welch, who, on the 
same day, by deed of general warranty, conveyed the 
property to his wife, both deeds being filed for record on 
said date. Subsequently, the indebtedness was con
tracted upon which plaintiff's judgments were obtained.  
It is argued by appellants that the money received from 
the insurance company was the money of Mr. Welch, and
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when invested in the Chase property Mrs. Welch held the 
legal title for her husband, and Talcott v. Field, 34 Neb., 
611, is cited in support of the contention. In that case 
it was decided that an endowment policy taken out by a 
husband and payable to his wife is in effect a loan or in
vestment, and where the premiums have been paid for an 
insolvent debtor, the money received by the wife on such 
policy during the lifetime of her husband is liable to the 
claims of his creditors. That case lacks analogy, since 
Mr. Welch was not insolvent, nor, so far as this record 
shows, was he indebted to the extent of a farthing, when 
he paid the premiums on the policy, while the rule an
nounced in Talcott v. Field is limited in its applica
tion in express terms to suits where the preiniunis have 
been paid by an insolvent debtor. The case in hand more 
nearly resembles Dayton Spice-Mills Co. v. Sloan, 49 Neb., 
622, where a similar transaction between husband and 
wife was upheld. Mr. Welch being solvent when lie paid 
the premiums, and at the time the insurance company 
paid the money, he had a perfect right to make an ab
solute gift of the same to his wife as he did, and it is not 
rendered invalid by the subsequent insolvency of the 
debtor husband. The gift of the money to Mrs. Welch 
was fully consummated, and it is sustainable in equity.  
(Dayton Spice-Mills Co. v. Sloan, supra.) Mr. Welch paid 
no portion of the consideration for the property herein 
involved so far as this record discloses. The title to the 
premises, when the indebtedness was contracted upon 
which the judgments were rendered, was in the name of 
the wife; and she had been the owner of the Chase prop
erty, which was exchanged for these premises, nearly five 
years prior to the giving of the note which was the founda
tion of the Sayer and Scoville judgment. The fact that 
Mr. Welch was indebted to them at the time he executed 
the deed to his wife is not important. She having paid 
the consideration for the property, was the equitable 
owner thereof; hence it was not liable for his debts. The 
decree is 

AFFIRMED.

VOL. 51] 231



NEBRASKA REPORTS.

Van Hor v. State.  

S. S. VAN HORN ET AL. V. STATE OF NEBRASKA, EX REL.  
RICHARD M. ALLEN.  

FILED APRIL 21, 1897. No. 7943.  

1. Mandamus: RELATOR. When mandamus proceedings are instituted 
to redress a private wrong or enforce a private right, the party 
beneficially interested should be named as relator.  

2. - : DRAINAGE-DITCH: INTEREST OF RELATOR. A mandamus will 
not issue to a county board to compel the construction of a drain
age-ditch under article 1, chapter 89, Compiled Statutes, where 
the relator is not shown to be interested in the improvement, inde
pendent of that which he has in common with the public at large.  

ERROR from the district court of Dodge county. Tried 
below before MARSHALL, J. . 6eversed.  

George L. Loomis, 0. Hollen beck, and John W. 0. Abbott, 
for plaintiffs in error.  

Samuel Maxwell, W. H. Munger, and J. E. Frick, contra.  

NORVAL, J.  

On the 18th day of April, 1894, a petition was presented 
to the county board of Dodge county, accompanied by the 
requisite bond, praying for the location and construction 
of a drain or ditch, known as the "Central Cut-Off Ditch," 
over and across certain lands. Thereupon the board 
viewed the line of the proposed improvement, made its 
report in writing in favor of the ditch, finding all the 
matters and things required by section 5, article 1, chap
ter 89, of the Compiled Statutes, which report was en
tered on the journal, and the county surveyor was or
dered to go upon the line described in the petition and 
survey, level, and stake the proposed ditch, and make a 
report, profile, and plat of the same, together with esti
mates of the cost of construction, according to law. On 
June 30, 1894, the county surveyor filed his report, from 
which it appears that the estimated cost of constructing
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the improvement was nearly $24,000. The county clerk 
fixed August 7, 1894, for the hearing on the report, and 
notice thereof was duly given. On the last named date 
the county board, after making a finding that the requi
site notice of the hearing had been given, postponed ac
tion upon the surveyor's report, the estimates, and all 
matters connected with said ditch until the second Tues
day of January following, at which time the board, by 
resolution, indefinitely postponed "all business connected 
with the Central Cut-Off Ditch." Thereupon the relator, 
Richard M. Allen, applied to the district court for a per
emptory writ of mandamus against the members of the 
board of supervisors of Dodge county to compel them to 
convene as a county board and proceed with the construc
tion of said ditch. To the petition the respondents de
murred, on the grounds that it does not state facts to 
constitute a cause of action, and that plaintiff has no 
legal capacity to sue or legal interest sufficient to main
tain the action. The demurrer was overruled by the 
court, the respondents answered, and certain parties af
fected by the ditch intervened. Upon the trial a per
emptory writ was awarded, and the respondents and in
tervenors separately prosecute petitions in error.  

In the briefs, and at the bar, the proposition was ar
gued by counsel for the respective parties whether the 
county board acted judicially when it found in favor of 
the ditch, and if it did, whether it possessed the power 
to review or disregard its action in the premises, as it 
attempted to do by adopting the resolution at the Janu
ary meeting to indefinitely postpone further proceedings 
connected with the ditch. This point it is unnecessary 
to consider at this time, owing to the views we entertain 
upon another question, which must control the decision 
in the case, namely, the right of the relator to maintain 
the suit.  

"The rule is well established in this court that, where 
the question is one of public right and the object of the 
mandanius is to procure the enforcement of a public duty,
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the relator need not show that he has any legal or special 
interest in the result, it being sufficient to show that he is 
a citizen and, as such, interested in the execution of the 
laws. (State v. Shropshire, 4 Neb., 411; State v. Stearns, 
11 Neb., 104.) This rule applies more particularly to the 
enforcement of such public duties which the failure to 
perform will affect the entire community alike. * * * 
The distinction between cases where a private person 
may act as relator to enforce a public duty, and where to 
maintain the action he must show an interest, is not very 
clearly drawn in the cases. The dividing line, however, 
appears to be that where private or corporate rights are 
affected, then the relator must show an interest, while if 
the state is the real party, and the relator the mere in
former, to procure the enforcement of a mere public duty, 
then a private individual may become the relator." (State 
v. City of Kearney, 25 Neb., 266.) -Mandantus will lie 
against a public officer to compel the performance of a 
duty of a public nature on the petition of a private person 
where the proper prosecuting officer refuses to institute 
the suit. If the writ is sought to enforce a private right 
merely, the relator must show a direct interest in the 
result. (Code, sec. 646; Hagerty v. Arnold, 13 Kan., 385.) 
In one sense it may be said that a public object and pur
pose is to be accomplished by the construction of this 
ditch, namely, to promote the public health and welfare; 
but in every other respect private interests alone are to 
be subserved. A highway is a public improvement, yet 
every citizen or elector of the county has not such an 
interest in its establishment as to enable him to invoke 
the writ of mandamus to enforce the opening of a highway 
which has been duly established, but he must have an 
interest in the improvement independent of that which 
he possesses in common with the public at large (Throck
morton v. State, 20 Neb., 647); and, upon principle, such 
an interest is necessary to authorize one to institute 
mandamus against a county board to compel the taking 
of necessary steps to secure the construction of a ditch
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under article 1, chapter 89, Compiled Statutes. Section 
4 of said article requires the petition for such improve
ment to be signed by one or more owners of the lots or 
lands which will be benefited thereby. Freeholders alone 
are competent to sign such a petition, and without a 
petition properly signed the proceeding would be a nul
lity. (Doody v. Vaughn, 7 Neb., 28; State v. Babcock, 21 
Neb., 187; Wullenwaber v. Dunigan, 30 Neb., 877.) It fol
lows that this suit cannot be maintained by this relater 
unless he is beneficially interested in the matter. The 
record fails to disclose that he possesses such an interest.  
le was not a signer of the petition presented to the re
spondents for the location of the ditch, nor does it appear 
that he is the owner of any real estate which will be 
affected by the proposed improvement. Not being a com
petent petitioner for the ditch, it would seem that he is 
not a competent party plaintiff, at least unless he would 
be injuriously affected by the failure of respondents to 
act, which is not disclosed. It is true relator resides near 
the line of the contemplated ditch, but it is not shown 
that he is in any manner aggrieved by the failure of the 
respondents to act. It appears that the Standard Cattle 
Company, a Wyoming corporation, which owns several 
hundred acres of land near the line of said ditch, and 
within the course of the general flow of surface water 
that would be carried off through said ditch if con
structed, signed the petition therefor, that relator is a 
stockholder in said corporation, is the manager thereof 
in Dodge county, and resides upon the company's lands 
in said county. The fact that Mr. Allen is the manager 
of the Standard Cattle Company, or is a stockholder 
therein, confers no right upon him to maintain this action 
in his individual name. As such stockholder he is the 
owner of no interest in the real estate of the corporation.  
(Carpenter Paper Co. v. Wilcox, 50 Neb., 659.) As a gen
eral rule, a stockholder may not see on behalf of the cor
poration. He may sue for its benefit, however, where 
the corporation refuses to sue, or is controlled by direct-
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ors who are chargeable with liability. (Fitzgerald v. Fitz
gerald & Mallory Construction Co., 41 Neb., 374.) No facts 

are alleged or proven to bring the case within any rec

ognized exception to the general rule stated above. For 

the want of a competent relator, the judgment of the dis

trict court is reversed and the cause dismissed.  

REVERSED AND DISMISSED.  

STATE OF NEBRASKA, EX REL. FRED W. GRAY, V. SCHOOL 

DIsrIcT OF NORFOLK.* 

FILED APRiL 21, 1897. No. 7871.  

Unauthenticated Bill of Exceptions. A bill of exceptions must be au
thenticated by the clerk of the trial court or it will not be con

sidered.  

ERROR from the district court of Madison county.  

Tried below before ROBINSON, J. Affirmed.  

Wharton & Baird and Robertson & Wigton, for plaintiff in 

error.  

Barnes & Tyler and Powers & Hays, contra.  

NORVAL, J.  

This is the second appearance of the case in this court.  

By the former opinion, reported in 35 Neb., 438, -the de

cision of the district court sustaining a general demurrer 

to the petition and dismissing the action was reversed and 

the cause remanded for further proceedings. Subse

quently, the respondent filed an answer in the district 

court admitting certain allegations of the petition, deny

ing other averments therein contained, and pleading new 
matters as a defense. 'A reply was filed, the cause was 

*See following case for opinion on motion for rehearing. (State v, 

School District, 51 Neb., 237.
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submitted to the court upon-the pleadings and evidence, 
on consideration whereof it found the issues in favor of 
the respondent, and dismissed the action.  

The petition in error contains but four assignments, 
viz.: 

1. The court erred in finding the issues in favor of the 
defendant.  

2. The finding is not sustained by sufficient evidence.  
3. The finding is contrary to law.  
4. The court erred in overruling the motion for a new 

trial.  
None of those assignments can be reviewed, for the 

reason the bill of exceptions embodying the evidence ad
duced on the trial is not certified as being the original bill 
in the case, or a copy thereof. (Wea v. State, 43 Neb., 18; 
Merrill v. Equitable Farm & Stock Improvement Co., 49 Neb., 
198; Spurok v. Dean, 49 Neb., 66; Derse v. Straus, 49 Neb., 
665.) The judgment is 

AFFIRMED.  

STATE OF1 NEBRASKA, EX REL. FRED W. GRAY, V. SCHOOL 

DisTicT OF NORFOLK.  

FILED JUNE 3, 1897.* No. 7871.  

1. Building Contract: ASSIGNMENT: EFFECT. An assignment of a build

ing contract by the contractor was held not merely an assignment 
of the moneys thereafter to be earned, but an assignment of the 
whole contract with its obligations and burdens.  

2. Mandamus Against School District for Issuance of Warrant for 
Balance Due on Building Contract. Held, That a writ of man
damus was rightly refused.  

ERROR from the district court of Madison county.  
Tried below before ROBINsON, J. Affirmed.  

Wharton & Baird and Robertson & Wigton, for plaintiff in 
error.  

*Filed on motion for rehearing 6f preceding case, 51 Neb., 236.
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Barncs & Tyler and Powers & Hays, contra.  

NORVAL, J.  

This was an application by the state, on the relation of 
Fred W. Gray, for a writ of niandamnus to compel the 
school district of Norfolk to draw its warrant in favor 
of the relator for an amount alleged to be due him on a 
contract for the erection of a school building. A judg
ment for the defendant rendered in the district court was 
affirmed at the present term on the ground that the bill 
of exceptions lacked authentication. (State v. School Dis
trict, 51 Neb., 236.) Plaintiff has applied for a rehearing 
of that decision. By inadvertence we overlooked the fact 
that attached to the record proper is a certificate of the 
clerk of the trial court to the effect that the original bill 
of exceptions in the cause is attached to the transcript; 
therefore the motion is well taken. We will now con
sider the case on its merits, which would have been the 
course pursued in the first instance had it not been for 
the oversight indicated.' 

It is disclosed that in November, 1889, one Martin T.  
Murphy entered into a written contract with the respond
ent, the school district of Norfolk, for the erection of a 
schoolhouse for the stipulated sum of $22,500, and gave 
a bond executed by himself as principal, and Fred W.  
Gray, the relator, as surety, conditioned substantially 
that Murphy should erect and complete the building ac
cording to said contract and pay for all the labor per
formed and materials used in the erection of said build
ing. The contract, among other things, provided that 
"on the first of each month during the progress of the 
work hereby agreed to be performed, the architect shall 
make an estimate of the materials furnished and on the 
ground, and of the work done since the last previous 
estimate, and not included in any previous estimate, and 
when said estimate is furnished said first party in writ
ing, said first party shall theretipon pay said second party
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eighty-five per cent of said estimate, and the amount re
maining on completion of said contract shall be due and 
payable when said school building shall be fully finished 
and accepted by said architect and by the school board, 
or a committee designated by the said board for the pur
pose, and when the said first party shall be fully satisfied 
that no liens or claims of any kind exist against said 
property, or any part thereof, for which said first party 
would or could be liable. Provided said first party shall 
have the right, at their election, instead of paying on the 
architect's estimates to said second party the amount 
from time to time found due and payable, to pay the 
amount for materials or labor on said building to the 
party or parties furnishing the material or performing 
labor, and the receipt of any or all such parties to the 
amount actually due them shall be accepted by the second 
party as though so much cash in hand paid. The ag
gregate amount to be paid by said first party in no event, 
however, to exceed the said sum of $22,500." After the 
building had been partially erected by Murphy he aban
doned the contract and failed to complete the same.  
Gray was notified of such failure by respondent, and the 
former took an assignment of the contract from Murphy 
and proceeded to, and did, complete the building accord
ing to the terms of the said agreement. He expended 
therefor $7,742.63, and received from the respondent on 
various estimates $3,426.82, and no more. It is the dilfer
ence between said amounts, the sum of $4,315.81, for 
which the respondent is asked to issue its warrant. It 
is disclosed that at the time of the assignment of the 
contract to Gray, and when he commenced the comple
tion of the building, there were several unpaid sums due 
material-men and subcontractor of Murphy for materials 
furnished and labor performed in the erection of the 
building, aggregating the amount in controversy herein, 
which several sums the school board subsequently paid 
to the respective owners and holders of the claims.  

The question presented for consideration is whether
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the payments made by the respondent to Murphy's sub
contractors after the assignment of the contract are bind
ing upon Gray. It is urged by counsel for relator that 
the decision rendered when the case was before this court 
the first time is res judicata. It is a general rule that the 
decision of the supreme court is conclusive upon the 
parties, as to questions determined therein, on the subse
quent trial of the case in the same or the lower court.  
When this cause was before us first the question was as 
to the sufficiency of the petition, and it was determined 
that, upon the facts stated in the petition, mandamus 
would lie. (Gray v. School District, 35 Neb., 438.) Since 
the judgment of reversal was entered an answer and a re
ply have been filed, and the issues tendered were tried 
upon the evidence adduced. It is insisted that the aver
ments of the petition were supported by the proofs.  
Some of them were, others not. The agreement set up 
in the sixth paragraph of the petition alleged to have 
been made between Gray and the school board was not 
established on the trial. On the contrary, there were 
proofs tending to show no contract of that character was 
made. There was also evidence tending to prove other 
matters not in accord with the statements contained in 
the petition.  

In the first opinion it was held that the petition dis
closed that the stipulation in the contract for the erection 
of the building had been disregarded. It was said: 
"The defendant no doubt had a right under the contract 
to pay the workmen and material-men instead of paying 
the contractor, but to hold the surety liable the payments 
must be made upon each estimate so far as it sought to 
charge the eighty-five per cent. No doubt claims of that 
kind may be deducted from the fifteen per cent held back 
till the completion of the contract." It was not estab
lished upon the trial that the contract had been violated 
by the respondent making payments either to the con
tractor Murphy or to his subcontractors in excess of the 
amounts due on the estimates. It is obvious that Murphy
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could not have refused to accept as payments the receipts 
taken by the respondents from the laborers and material
men, and Gray, by virtue of the assignment, takes the 
place of his assignor. There was not merely an assign
ment of the moneys thereafter to be earned, but Gray 
acquired the whole contract with its burdens and obliga
tions. (Union P. R. Co. v. Douglas County Bank, 42 Neb., 
469.) For an analogous case see Knapp v. Swaney, 56 
Mich., 345.) 

There was no error in refusing a writ of mandamus in 
this case, and the judgment below stands 

AFFIRMED.  

HANNAH J. DUELL, APPELLANT, V. HENRY POTTER ET AL., 
APPELILEES.  

FILED APRIL 21, 1897. No. 7142.  

1. Lien of Judgment. The lien of a judgment of the district court at
taches to all the lands of the debtor within the county where the 
judgment was rendered, whether then owned by him or subse
quently acquired.  

2. Homesteads: EXEMPTIONS. Although lands acquired as a govern
ment homestead are forever exempt from liability for the debts of 
the patentee created before the patent was issued, such lands in 
the hands of a subsequent owner are not exempt by the federal 
homestead law from the payment of the debts of the latter in
curred prior to the issuance of the patent.  

APPEAL from the district court of Buffalo county.  
Heard below before HOLCOMB, J. Affirmed.  

Greene & Hostetler, for appellant.  

Dryden & Main, contra.  

NORVAL, J.  

This is an appeal from the decision of the court be
low sustaining a general demurrer to the petition, and 
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dismissing plaintiff's action brought to enjoin the sale 

upon execution of the following described real estate, to

wit: The northeast quarter, section 4, township 12, range 

14, in Buffalo county, this state. The facts averred in the 

petition, and by the demurrer admitted to be true, may be 

summarized thus: On the 3d day of October, 1883, Sar

dius Smith entered, under the provision of the United 

States homestead law, the above described land; that 

prior to making final proof, to-wit, on July 27, 1886, he 

died, leaving him surviving his widow, Louisa Smith, and 
two children, the plaintiff herein and one Jay T. Smith; 

that the widow made final proof of said land on July 5, 

1890, and a patent for the premises was issued to her on 

November 13, 1891; that on February 8, 1892, said Louisa 

died seized of said real estate, leaving her only hrirs a..  

1iw, this plaintiff and said Jay T. Smith; that cn the 21d 
day of April, 1890, and prior to the making of final proof, 
Henry Potter, one of the defendants herein, recovered a 

judgment in the district court of Buffalo county against 

the said Jay T. Smith for the sum of $1,4G1.19, on a note 

held by Potter as collateral security for the debt of said 

Sardius, the original entryman; that on February 25, 
1892, plaintiff purchased her brother's undivided one-half 

interest in said land, and ever since has been the owner 

of the fee of the property; and that subsequently said 

Potter caused an execution to be issued upon said judg

ment and the said real estate to be seized thereunder.  

Jay T. Smith having acquired title to the undivided one

half interest in the land subsequent to the rendition of 

the judgment, and sold such interest to his sister before 

the levy of said execution, the point is made that the 

plaintiff took the land unaffected by this judgment. In 

Filley v. Duncan, 1 Neb., 134, in an opinion by CRouNsE, J., 
it was decided that as to bona fide purchasers the lien of 

a judgment does not attach to subsequently acquired real 

estate until the levy of an execution. The same question 

was again before the court in Colt v. Du Bois, 7 Neb., 391, 
where Filley v. Duncan, supra, was overruled, the court
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holding that judgments are liens on all the lands of the 
debtor within the county where the judgments are ren
dered, either then owned by him or subsequently ac
quired. The latter rule has been followed in Berkley v.  
Lamb, 8 Neb., 399, and is now the settled law of this state.  

There remains to be considered the proposition whether 
these lands are exempt from liability for this judgment 
under the provisions of the act of congress of the United 
States, approved May 20, 1862, entitled "An act to secure 
homesteads to actual settlers on the public domain." 
Section 4 of said act (Revised Statutes, U. S., sec. 2296) 
declares: "No lands acquired under the provisions of this 
chapter shall in any event become liable to the satisfac
tion of any debt contracted prior to the issuing of the 
patent therefor." This provision has been often under 
consideration by this court, and in an unbroken line of 
decisions it has been ruled that lands acquired under said 
act of congress are exempt from liability for debts con
tracted by the patentee before the patent was issued.  
(Smith v. Schmitz, 10 Neb., 600; Smith v. Steele; 13 Neb., 1; 
Kruger v. Adams d French Harvester Co., 13 Neb., 97; Bald
win v. Boyd, 18 Neb., 444; Brandlioefer v. Bain, 45 Neb., 
781.) In the last case it was decided the rule applied 
where the patentee had conveyed the land, and subse
quently acquired the title. In no case in this court, or in 
any other, so far as we are advised, has been determined 
the question here involved, namely, that the said act of 
congress protects lands acquired under its provisions from 
debts contracted prior to the date of the patent by one 
other than the patentee. The section under considera
tion has never been given a literal'or strict construction 
by the courts, but has been invariably so interpreted as to 
carry out the purposes and object of its adoption. Thus 
a literal rendition of the language of the provision quoted 
would prevent a voluntary incumbrance of a federal 
homestead by mortgage to secure a debt contracted by 
the patentee prior to the issuing of the patent, and yet 
this and other courts have held that the law does not
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prohibit such a voluntary incumbrance of the land.  
(Jones v. Yookan, 5 Neb., 265; Blanchard v. Janeison, 14 
Neb., 246; Skinner v. Reynick, 10 Neb., 323; Orr v. Ulyatt, 
43 Pac. Rep. [Nev.], 916.) The federal homestead act 
never has been regarded, or construed, merely as one of 
exemptions, nor is such its purpose and scope. On the 
contrary, the title to the act, as well as the body of the 
law, plainly indicates that the object of its framers was 
to secure homes to actual settlers on the public lands, and 
for the better accomplishment of that purpose congress 
wisely prescribed the condition upon which title to such 
lands should be conveyed, viz., that the lands acquired 
under its provisions should not be liable for any ante
cedent debt of the patentee. Further it did not under
take to legislate. Judge Dillon, in construing said sec
tion, in the course of his opinion in Seymour v. Sanders, 3 
Dill. [U. S.], 437, said: "It is not difficult to discover the 
reason for this provision. A leading object of the enact
ment was to benefit the poor man who was unable to buy 
lands at government price and receive his title at once 
and without condition; and it undoubtedly occurred to 
congress that many persons who had been unfortunate, 
and were insolvent, would avail themselves of the act; 
and conceiving that the creditor, in such cases, had no 
equity to subject to the payment of his debt lands which 
had been given to the debtor by the bounty of the govern
ment, and to protect the debtor and encourage persons to 
.settle upon the public domain under the act, the fourth 
section was adopted." Manifestly the provision under con
sideration was intended as a protection to the homestead 
settler, the patentee, dnd not to exempt the land acquired 
under the law from the payment of the debts of a sub
sequent owner, although incurred prior to the date of the 
patent. The decree is accordingly 

AFFIRMED.
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MONROE E. SMITH ET AL. V. GEORGE S. BOWEN.  

FILED APRIL 21, 1897. No. 7042.  

1. Insolvency: PREFERRING CREDITORS. An insolvent debtor may law
fully secure a portion of his creditors to the exclusion of the oth
ers, if in so doing he acts in good faith and without a fraudulent 
intent.  

2. Attachment: DISSOLUTION: REVIEW. An order dissolving an attach
ment made on conflicting evidence will not be disturbed.  

3. Chattel Mortgages: EXCESSIVE SECURITY. The disproportion be
tween the value of chattels mortgaged and the amount of the debt 
secured is not a basis for presumption of fraud.  

ERROR from the district court of Greeley county.  
Tried below before THOMPSON, J. Affirmed.  

Charles B. Keller, T. J. Doyle, and J. R. Hanna, for 
plaintiffs in error.  

M. B. Gearon, J. R. Swain, and Heald & Leavens, contra.  

NORYAL, J.  

Plaintiffs brought an action against the defendant 
upon an account for merchandise, an attachment was 
obtained, and certain property was seized thereunder as 
belonging to the defendant. A motion to vacate and 
discharge the attachment was filed, which motion was 
supported by affidavits and other testimony denying the 
grounds set up in the affidavit upon which the same was 
issued, and resisted by testimony submitted by plaintiffs 
in the form of affidavits, depositions, and oral proofs.  
Upon the hearing the motion was sustained, and the 
order dissolving the attachment has been brought to 
this court for review by appropriate proceedings.  

While the affidavit for attachment alleged several 
grounds for granting the writ, but one of them is relied 
upon in this court, namely: "That the defendant sold, 
conveyed, or otherwise disposed of his property with the
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fraudulent intent to cheat or defraud his creditors, or to 

hinder or delay them in the collection of their debts." 
The following facts are undisputed: On the 7th and 8th 

days of August, 1893, the defendant was and for some 

time prior thereto had been engaged in the mercantile 

business and also in the practice of medicine in Greeley 

Center. D. R. Pomnroy managed the store for him, the 

defendant devoting his time and attention to the practice 
of his profession. On said dates he executed chattel 

mortgages upon his stock of goods and store fixtures ag

gregating $5,443.50, as follows: C. J. McGuire, $1,000; 
E. F. Cashman, $500; M. H. Nugent, $1,500; D. R. Pom

roy, $1,500; J. H. Bowen, $500; Voorheis & Miller, $540; 

C. B. Rouse, $472; M. Anderson & Co., $131.50. The last 

mortgage was likewise secured by defendant's book ac

counts. The approximate cash value of the property 

mortgaged equaled, if it did not exceed, the aggregate 

amount of the mortgages. It is conceded that some of 

the mortgages are bona fide. The defendant, under oath, 
denied each averment of fraud contained in the affidavit 

on which the attachment issued, and unequivocally stated 

that each mortgage was given to secure an actual pre

existing indebtedness, except the McGuire mortgage, 
which was given to secure a present loan of $600 and 

a debt then past due. The defendant, as to some of 

the mortgages, especially those executed to Cashman 

and Pomroy, is corroborated by the testimony of the 

mortgagees. If Bowen's testimony is true, he acted in 

good faith and without any intent to defraud his cred

itors in executing the mortgages. He had a right to -se

cure a part of his creditors to the exclusion of the others, 
if he acted in good faith and without any fraudulent pur

pose. (First Nat. Bank v. Lowrcy, 36 Neb., 290; Costello v.  

Chamicrlain, 36 Neb., 45; Kilpatrick-Koch Dry Goods Co. v.  

McPheely, 37 Neb., 800; Mcycr v. Union Bag & Paper Co., 41 

Neb., 67.) The question of fraud is one of fact. The evi

dence adduced by plaintiff was sufficient to have justified 

the attachment, but the trial court thought otherwise,
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and its decision being based upon conflicting evidence, it 

will not be molested.  
It is argued that the mortgage of Bowen to McGuire 

is fraudulent and void, because it was the first mortgage 

executed, and covered property largely exceeding in value 

the debt thereby secured. This was the only mortgage 

given on August 7, 1893, all the others being given on 

the succeeding day. The disproportion between the, 

value of the mortgaged chattels and the amount of debt 

secured does not raise a conclusive presumption of fraud, 

but is mere evidence tending to prove fraud, to be con

sidered in the light of surrounding circumstances. (Kil

patrick-Koch Dry Goods Co. v. Strauss, 45 Neb., 793; Grand 

Island Banking Co. v. Costello, 45 Neb., 119; Dayton Spice

Mills Co. v. Sloan, 49 Neb., 622.) It cannot be determined 

as a matter of law that the McGuire mortgage was 

fraudulent and void. The order dissolving the attach

ment is 
AFFIRMED.  

McCORD, BRADY & COMPANY'Y. GEORGE S. BOWEN.  

FILED APRIL 21, 1897. No. 7041.  

1. Right of Defendant to File Motion to Discharge Attachment: 

ESTOPPLEL. Under section 235 of the Code of Civil Procedure, de

fendant may, at any time before judgment, upon reasonable notice 

to plaintiff, move to dissolve an attachment, and the fact that the 

attached property does not belong to the defendant, or is incum

bered for its full value, does not bar or estop him from filing a 

motion to discharge.  

2. . An attaching plaintiff is estopped to assert that the 

defendant has not sufficient interest to defend against the attach

ment.  

3. - : - . Smith v. Bowen, 51 Neb., 245, decided herewith, fol

lowed.  

ERROR from the district court of Greeley county.  

Tried below before THoMPsoN, J. Affirmed.
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Rich, O'Neill & Sears, T. J. Doyle, and J. R. Hanna, for 
plaintiff in error.  

J. R. Swain, M. B. Gearon, and Heald & Leavens, contra.  

NORVAL, J.  

This is a proceeding to review an order of the district 
court dissolving an attachment issued upon an affidavit 
alleging substantially all the grounds for an attachment 
set forth in the statute. The motion to discharge assigns 
the following reasons therefor: 

1. The facts stated in the attachment affidavit are in
sufficient to justify the issuing of the writ.  

2. No action was pending when the affidavit for attach
ment was filed.  

3. The statement of facts in said affidavit are untrue.  
There is no merit in either of the first two grounds of 

the motion, since the attachment affidavit is sufficient in 
form and substance to authorize the granting of the writ, 
and the suit was brought and the attachment affidavit 
was filed simultaneously. The statute (Code of Civil Pro
cedure, sec. 198) authorizes the issuance of an attachment 
against the property of the defendant, at, or after, the 
commencement of an action.  

It is insisted, in argument, that the defendant was in 
no position to assail the attachment, because he had no 
residuary or contingent interest in the attached property 
at the time the motion was filed. This contention is predi
cated upon the fact that the defendant had incumbered 
the property by mortgages for more than its value, and 
the mortgagees were in possession. But this does not 
preclude him from moving the dissolution of the attach
ment. Section 235 of the Code of Civil Procedure pro
vides: "The defendant may at any time before judgment, 
upon reasonable notice to the plaintiff, move to discharge 
an attachment, as to the whole or a part of the property 
attached." The legislature, it is clear, has not by the
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provision quoted limited the right to urge the discharge 
of an attachment to a defendant who had not parted with 
the title and possession of the property attached. But 
the right to move for the dissolution of an attachment by 
controverting the grounds upon which the writ was issued 
is conferred upon every attachment debtor. In Salmon 
v. Mills, 49 Fed. Rep., 333, the circuit court of apueals 
ruled, under a statute similar to ours, that an attaching 
defendant may move to vacate an attachment notwith
standing he disclaims any interest in the property. In 
Olaussen v. Easterling, 19 S. Car., 515, Chief Justice Simp
son, in delivering the opinion of the court, observed: "As 
to the ground most strongly urged by appellant, that de
fendant having admitted that the property attached did 
not belong to him, he could not move to dissolve the at
tachiment, we do not see the application here. The 
motion below was made on the ground that the property 
in question did not belong to the defendant. The title to 
the property was not in issue. The attachment was is
sued on an allegation of fraud by the defendant, and the 
only question involved below was the truth of that allega
tion. If, because that allegation being found untrue, the 
attachment is vacated and incidentally thereby the prop
erty is released, that is a result which does not concern 
the defendant. He certainly should not be compelled to 
submit to the charge of fraud, when he has the means of 
overthrowing it, simply because if he should do so, some 
one else may be benefited." Keith v. Armstrong, 65 Wis., 
225, was an appeal by the plaintiffs from an order vacat
ing and discharging an attachment. The ground for the 
attachment was that the defendants had assigned, con
veyed, and disposed of their property for the purpose of 
defrauding their creditors. The defendants having made 
a voluntary assignment of their property for the benefit 
of their creditors, it was urged that the defendants had 
no right to traverse the affidavit for attachment. The 
supreme court overruled this contention. Of the same 
purport are First National Bank of Winona v. Randall, 38
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Minn., 382; Tolerton v. Casperson, 63 N. W. Rep. [S. Dak.], 
908. The supreme court of Kansas has decided that a 
defendant is not estopped from filing a motion to dis
charge an attachment upon the ground that the affidavit 
upon which the writ was- issued is false and untrue, 
merely because he had executed chattel mortgages to vari
ous creditors upon the property attached. (Smith v. Derse, 
41 Kan., 150; Hosca v. MoClure, 42 Kan., 403.) The de
fendant should be permitted to move for the vacation of 
an attachment, if, as between himself and the plaintiff, 
he is entitled to a discharge of the writ. Such right is 
given by statute, and it cannot be taken from him under 
the guise of judicial interpretation. Instead of the de
fendant being estopped, by the giving of the mortgage, 
from insisting on a dissolution, the plaintiff by attaching 
the property as belonging to the defendant cannot be 
heard to say that the defendant has no such interest in 
the property as to question the attachment. This doc
trine has more than once been asserted by this court.  
(Grimes v. Farrington, 19 Neb., 44; Kilpatrick-Koch Dry 
Goods Co. v. Bremers, 44 Neb., 863; Dayton Spice-Mills Co.  
v. Sloan, 49 Neb., 622.) In 'the last case, HARRISON, *J.  

speaking for the court, said: "The point is raised that 
the defendants had no interest in the property attached 
which entitled them to be heard on motion to discharge 
the attachment. A levy of the writ was made on the 
property mortgaged to the wives as the property of the 
defendants, and the banks were made garnishees in an ef
fort to reach the property mortgaged to them, the ground 
being that the mortgagees had property of defendants in 
their possession or under their control. The plaintiffs 
had the writ levied upon the property as belonging to de
fendants, and claim a lien on other of the property by 
virtue of a garnishment based on allegations that the 
garnishees had id their possession property which be
longed to defendants, and they cannot now successfully 
urge that the defendants have not interests in the prop
erty such as would permit them to attack the attach-
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ment." The doctrine stated is sound, and supported by 
the authorities, with the exception of those from Mich
igan, which were decided under statutory provisions un
like those in force in this state.  

In support of the proposition that the defendant has no 
standing in court to move the dissolution of the attach
ment, counsel for plaintiff have cited Aecord v. Krause, 
36 Neb., 764, in which case it was said: "As between 
plaintiff and defendant alone, upon motion to dissolve an 
attachment of the chattels mortgaged, the defendant can 
be heard only because of his residuary, contingent inter
est, which may remain after the said mortgages are satis
fied." The same principle was subsequently recognized 
and applied in Darst v. Levy, 40 Neb., 593, and Kountze v.  
Scott, 49 Neb., 258. To the extent any language used in 
those cases is susceptible of being construed as not in ac
cord with the principle laid down in Grimes v. Farrington, 
Kilpatrick-Koch Dry Goods Co. v. Bremcrs, and Dayton Spice
Mills Co. v. Sloan, supra, it is disapproved. If a plaintiff 
in attachment is estopped or barred from asserting that 
the defendant has not sufficient interest to defend against 
an attachment, it logically follows that the latter may 
move to dissolve the attachment, at least upon the ground 
the affidavit upon which it was based is untrue, even 
though he may not at the time be the owner of the prop
erty.. Doubtless, it is not competent for a defendant to 
move the discharge of an attachment on the ground that 
the property seized does not belong to -him. (Langdon v.  
Conklin, 10 0. St., 439; Mitchell v. Skinner, 17 Kan., 563.) 
In other words, he cannot set up title in a third party to 
defeat the attachment. A debtor who has conveyed the 
property subsequently attached to one not a party to 
the suit will not be permitted on the hearing of the 
motion to dissolve to establish the validity of the sale, by 
showing that the transferee was innocent of any fraud,and 
therefore acquired a perfect title. As said in Landaner v.  
Mack, 43 Neb., 430: "In order to sustain an attachment 
against the defendant it is, for obvious reasons, sufficient
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to establish the existence of ground therefor as against 
him without regard to the rights of other parties. The 
character of the title or interest acquired by purchase or 
mortgage from an insolvent debtor is wholly immaterial 
unless put in issue by creditors." But this principle does 
not prevent a debtor from defending himself against an 
unfounded attachment. To illustrate: If an attachment 
is issued on the ground that the defendant has disposed 
of his property for the purpose of defrauding his cred
itors, the debtor, on a motion to dissolve, may show that 
the charge of fraud is false, and that the transfer was 
made in good faith, even though the dissolution of the 
attachment might inure to the benefit of one not a party 
to the suit. The rule contended for by plaintiff, and im
plied in the language employed in some of our decisions 
already mentioned, would prevent an attachment debtor 
from defending himself against the charge of fraud in an 
affidavit in attachment, where he had transferred in good 
faith the property subsequently seized under the writ.  
To so hold would be adding a proviso to said section 235 
of the Code, which this department of the state govern
ment is powerless to do. The conclusion is irresistible 
that the defendant had the right to defend against the 
attachment.  

The facts bearing upon the merits of the motion to dis
solve are identical with those in Smith v. Bowen, 51 Neb., 
245, decided herewith, and, upon the authority of that 
case, the order dissolving the attachment is 

AFFIRMED.  

BATEs & COMPANY V. ANDREW J. STANLEY.  

FILED APRIL 21, 1897. No. 6983.  

1. County Courts: REPLEVIN: JURISDICTION. The appraised value of 
the property, and not its actual value proved on the trial, is made 
the criterion for determining whether a county court has jurisdic-
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tion to hear and determine an action of replevin; and where juris
diction has attached, it continues to judgment, except such court 
cannot render a judgment for a larger sum than $1,000 exclusive 
of costs. Per NORVAL, J.; HARRISON, J., concurring.  

2. - : -- : JUDGMENT. A defendant who prevails in replevin 
before the county court may, where the property has been deliv
ered to the plaintiff under the writ, recover the value thereof or 
the value of his right of possession not exceeding $1,000. Per 
NORVAL, J.; HARRISON, J., concurring.  

3. - : - : APPEAL: JUDGMENT IN APPELLATE COURT. Where, 
in a replevin action brought in the county court, the appraised 
value of the property, as well as its actual value found by the 
court, is less than $1,000, and the plaintiff appeals from the judg
ment entered against him, the district court may give judgment 
for the defendant for an amount in excess of the jurisdiction of 
the county court, iX warranted by the facts. Per NORVAL, J.; 
all concurring.  

4. Review: JUDGMENTS. In case two separate and distinct judgments 
are entered in a replevin action,-one for the plaintiff covering a 
portion of the property and the other in favor of the defendant for 
the remainder,-and an appeal is taken alone from one of them, 
the other is final and conclusive as to all matters thereby adjudi
cated. Per NonvAL, J.  

5. Courts: VACATING SUPERSEDEAs BONDs. The district court has ju
risdiction to vacate or set aside a supersedeas bond approved by 
the clerk of such court, where the surety on the bond is insuffi
cient, and no transcript of the record has been lodged in the 
appellate court for the purpose of appeal or error proceedings. Per 
NORVAL, J.; all concurring.  

6. County Courts: JUDGMENT IN REPLEVIN. Where, In an action of 
replevin, the property has been delivered to the plaintiff, the 
county court on finding for the defendant may render judgment 
for the value of the property, although it exceed $1,000. Per 
IRVINE, C.; POST, C. J., RYAN and RAGAN, CC., concurring.  

7. : : Fonis OF JUDGMENT: REVIEW. In replevin the county 
court found for the plaintiff as to certain of the goods taken under 
the writ and for the defendant as to the residue. Appropriate judg
ment was entered on each finding. Held, To constitute a single 
judgment, so that an appeal by the plaintiff brought the whole 
case up to the district court for trial de novo. Per IRVINE, C.; 
PosT, C. J., HARRIsoN, J., and RYAN and RAGAN, CC., concurring.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.

Winfield S. Strawn, for plaintiff in error.
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Arthur 0. Wakeley, contra.  

NORVAL, J.  

Bates & Co. commenced an action in replevin in the 
county court against the defendant for the possession of 
a kiln of brick, a lot of brickmaking tools, sheds, etc.  
The property was taken under the writ and appraised at 
$806, and on the execution of the required undertaking 
the possession of the whole of the property was delivered 
to plaintiff. The county court found the value of the kiln 
of brick to be $700, and the value of the remainder of the 
property was fixed at $200; that the defendant was enti
tled to the possession of the kiln of brick, and an alterna
tive judgment was rendered in his favor for the return 
thereof, or its value so found in case a return could not be 
had. The right of possession for the remainder of the 
chattels was found to be in the plaintiff, and a judgment 
therefor in its favor was also entered. Plaintiff ap

pealed from the judgment against it to the district court, 
but the defendant took no appeal. By stipulation, the 
case was tried upon the same pleadings as in the county 
court, which resulted in a judgment for Stanley for a re
turn to him of all the property taken under the replevin 
writ, including the tools, sheds, etc., or the value of the 
same, assessed at $1,755.  

The first contention of counsel for plaintiff is that the 
district court had no jurisdiction to render a judgment in 
the case for more than $1,000. It is the settled law of 
this state that the district court acquires no jurisdiction 
of a cause on appeal, if the lower court had no jurisdiction 
of the subject-matter of the action. (Bron dberg v. Babbott, 
14 Neb., 517; Keesian v. State, 46 Neb., 155.) Did the 
county court have jurisdiction to hear, try, and decide the 

cause? The determination of the question necessitates 
an examination of the constitutional and statutory pro
visions relating to the jurisdiction of county courts. Sec
tion 16, article 6, of the constitution declares: "County
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courts shall be courts of record, and shall have original 
jurisdiction in all matters of probate, settlements of es
tates of deceased persons, appointment of guardians and 
settlement of their accounts, in all matters relating to 
apprentices, and such other jurisdiction as may be given 
by general law. But they shall not have jurisdiction 
* * * in civil actions where the debt or surm claimed 
shall exceed one thousand dollars." By this provision 
jurisdiction in express terms is conferred upon county 
courts in certain enumerated matters and causes (among 
which are not actions in replevin), and also such other 
jurisdiction as may be authorized by legislative enact
ment not within the inhibited subjects contained in said 
section of the constitution. The legislature has, by sec
tion 2, chapter 20, Compiled Statutes, conferred on such 
courts jurisdiction in replevin suits where the appraised 
value of the property does not exceed $1,000. The ap
praised value of the property, and not its actual value as 
proved on the trial, is made the criterion for deteramining 
whether a county court has jurisdiction of a replevin case; 
but said section of the statute, and the constitution, limit 
the sum for which judgment may be entered by such court 
at $1,000. This limitation applies to all actions, includ
ing replevin. Whenever in replevin, before the county 
court, the defendant is entitled to recover the value of 
the property replevied, judgment may be rendered in his 
favor for the real value established. by the evidence, not 
exceeding $1,000, the limit fixed by the constitution and 
statute. (Gottschalk v. Klinger, 33 Mo. App., 410; Hender
son v. Dcsborough, 28 Mich., 170;. Chilson v. Jennison, 60 
Mich., 235.) 

The Michigan cases are quite similar to the one before 
us. In that state, by statute, the affidavit in replevin 
determines the jurisdiction of the justice of the peace in 
replevin, jurisdiction attaching according to the value of 
the property as fixed in such affidavit. By section 18, 
article 6, of the constitution of that state justices of the 
peace, in civil cases, are given "exclusive jurisdiction to
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the amount of one hundred dollars, and concurrent juris
diction to the amount of three hundred dollars, which 
may be increased to five hundred dollars, with such ex
ceptions and restrictions as may be provided by law." 
The supreme court, in construing said constitutional and 
statutory provisions, decided that whenever a defendant 
prevails in replevin before a justice of the peace, the 
judgment for the value of the property replevied and for 
damages in the aggregate cannot exceed $500, the con
stitutional limit. In Michigan the value of the property 
claimed in the replevin affidavit fixes the jurisdiction, 
while in this state it is determined by the appraisement; 
hence, the decisions already mentioned are directly in 
point upon the question under consideration. The juris
diction of our county courts is limited in civil actions 
where the debt or sum claimed does not exceed $1,000.  
If a party cannot claim in that court a larger sum, it is 
obvious the court is powerless to render a judgment for 
an amount exceeding the limit fixed by the constitution.  
The ju'risdiction of such courts in replevin depends upon 
the appraised value of the property. If the actual value, 
ascertained on the trial, should be more than $1,000, it 
would not oust the court of jurisdiction, but in case the 
defendant in replevin should be entitled to recover the 
value of the property taken from him on the writ, the 
judgment may not exceed $1,000. If the appraised value 
is the test for ascertaining jurisdiction in replevin for all 
purposes, then where the appraised value is less than 
$1,000, and plaintiff fails or refuses to give an undertak
ing, there is nothing to prevent his recovering the full 
value of his property, even though it should exceed the 
sum named, the constitutional limit. Such was not the 
intention of the framers of the constitution. In holding 
that the defendant in replevin cannot recover in the 
county court a larger sum than $1,000, it does not follow 
that he must lose the excess in the value of the property 
above that amount. He may obtain redress through an 
appeal to the district court, and possibly by separate 
action to recover such excess.
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The record before us shows that the appraised value of 
the entire property was but $900, which sum, nor the 
judgment entered by the county court, did not exceed its 
jurisdiction, therefore that court had jurisdiction of the 
subject 'of this action. This counsel for plaintiff, with 
commendable frankness, conc6des, but he strenuou sly in
sists that the district court had not the power to render 
any other or different judgment than the court from 
which the appeal was taken could have entered, to which 
argument attention will now be given. The cause was 
not brought to the district court by the exercise of its 
original, but appellate jurisdiction. Such being the case, 
had the suit been one for the recovery of money only, 
ordinarily, the judgment could not have been rendered 
on the appeal for an amount beyond the jurisdiction of 
the county court. Such was the holding in Union P. R.  
Co. v. Ogilry, 18 Neb., 638. But the rule stated is not 
inflexible. Suppose, in an action brought in the county 
court upon a promissory note, judgment is rendered 
therein for $950, the full amount then due, and an appeal 
is taken by the defendant to the district court, where, by 
subsequent delays, the interest has accumulated so as to 
make the plaintiff's demand exceed $1,000, could not the 
appellate court give judgment for the full amount then 
due? Most assuredly, for the obvious reason the county 
court had jurisdiction when the judgment was pro
nounced, and no fact subsequently arising in the case 
could take it away. (Tindall v. Meeker, 1 Scam. [Ill.], 137; 
Mitcheltree v. Sparks, 1 Scam. [Ill.], 198; Dressler v. Davis, 
12 Wis., 65.) The same principle was recognized and ap
plied in Dcck v. Smith, 12 Neb., 389, which was an action 
of replevin brought in a justice's court and appealed to 
the district court. Pending the appeal the property in
creased in value from $100, the maximum sum for which 
a justice could at that time render judgment, to $130.  
It was ruled that the appellate court could render judg
ment for the full value of the property, even though it ex

21



Bates v. Stanley.  

ceeds the jurisdiction of the lower court. In the opinion 

it is said: "The district court having obtained jurisdiction 

of the case by the appeal, it not only had the authority, 
but it was its duty to so rule as to do as complete justice 

between the parties as possible. And if to do this it 

became necessary to increase the amount claimed, there 

is no rule of practice preventing it being done. Ildeed, 
such a course is fairly within the contemplation of the 

Code, as by the following provisions is clearly shown.  

By section 1010, which provides that in cases appealed to 

the district court 'the parties shall proceed in all respects 

in the same manner as though the action had been orig

inally instituted in the said court,' and by section 144, 
which confers upon the court an almost unlimited power 

of amendment 'in furtherance of justice.' " The writer 

has failed to find any case opposed to the views expressed 

above and none such has been cited in the briefs; nor 

is he aware of any principle of law or morals which 

would prevent the defendant from recovering the full 

value of his property which was taken from him under 

the writ. Moreover, the statutory provisions sanction 

the course pursued.  
Section 26, chapter 20, Compiled Statutes, authorizes 

appeals from judgments of the county court in civil ac

tions in the same manner as provided by law in cases 

tried and determined by justices of the peace.  

Section 1010 of the Code provides that in appeals from 

justices' courts "the parties shall proceed in all r: spects 

in the same manner as though the action had been 

originally instituted in the said court." 

Section 191, relating to judgments in actions of re

plevin in the district court, declares: "In all cases, when 

the property has been delivered to the plaintiff, where 

the jury shall find upon issue joined for the defendant, 

they shall also find whether the defendant had the right 

of property or the right of possession only, at the com

mencement of the suit; and if they find either in his 

favor they shall assess such damages as they think right
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and proper for the defendant; for which, with costs of 
suit, the court shall render judgment for the defendant." 

"Sec. 191a. The judgment in the cases mentioned in 
sections one hundred -and ninety and one hundred and 
ninety-one, and in section one thousand and forty-one of 
said Code shall be for a return of the property or the value 
thereof in case a return cannot be had, or- the value of the 
possession of the same, and for damages for withholding 
said property, and costs of suit." 

This action is not for the recovery of money beyond 
the jurisdiction of the county court, but one in rem, and 
that court having jurisdiction of the subject-matter, the 
appeal authorized the district court to try the case de 
novo as if it had been originally instituted in such court.  
The statute required the rendition of an alternative judg
ment for a return of the property or its value, in case a 
return could not be had, although such value exceeded 
the sum for which the county court could have entered 
judgment. A judgment for the full value was indispen
sable in this case in order to do complete justice between 
the parties. The defendant did not voluitarily come 
into court, but was an unwilling suitor. The plaintiff 
selected the forum, and, not being satisfied with the 
judgment, appealed to a court of general jurisdiction.  
It ought not now to be permitted to urge that the latter 
court had no authority to render a judgment for more 
than $1,000, on the ground that the county court had not 
jurisdiction to render so large a one. The county judge 
unquestionably had the power to hear and determine the 
cause when it was, and as it was, before him, and the 
appeal prosecuted by plaintiff having conferred jurisdic
tion of the subject-matter upon the district court, it re
tained it for the determination of all questions properly 
presented for adjudication.  

The judgment is claimed to be erroneous, in that it was 
for the return to the defendant of the whole of the prop
erty taken under the writ, or-its value. This objection 
is well taken. As previously stated, the county court
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rendered two separate and distinct judgments in the 
case, both in form and substance, as much so as if they 
had been given in different actions, one in favor of the 
defendant for the kiln of brick, and the other for the 
plaintiff for the remainder of the property. This latter 
judgment was final as to the property adjudged to belong 
to the plaintiff, n1o appeal having been taken therefrom, 
yet the court below found for the defendant for all the 
property replevied. The appeal from one of the judg
ments did not authorize the defendant to have heard and 
deterilned anew the matters which the record shows 
were adjudicated by the judgment against him, from 
which no appeal was prosecuted.  

Defendant asks to enter a remittitur of the amount of 
the judgment in excess of what the testimony shows to 
be the value of the kiln of brick. Such action is allow
able in case of a money judgment where the assessment 
of the amount of recovery is too large, and the amount of 
excess definitely appears from an inspection of the record.  
Doubtless a remittitur can be had in a proper case in 
replevin, as where the only error is in the assessment of 
the amount of recovery. ()urrell v. Todd, 31 Neb., 256; 
St. John v. Swanback, 39 Neb., 842; Regier v. Shrcck, 47 
Neb., 667.) But the error in this case is not confined 
alone to the assessment of the value of the property. It 
extends as well to that portion of judgment providing 
for the return of the property. Where a judgment is 
rendered against a plaintiff in replevin in the alterna
tive for a return of the property, or for its value, he has 
the option of satisfying the same by either making resti
tution of the property or by paying its assessed value.  
(Reavis v. Horner, 11 Neb., 479; Frey v. Drahos, 10 Neb., 
594; Rinker v. Lee, 29 Neb., 783; Lee v. Hastin, 13 Neb., 
508; Manker v. Sine, 35 Neb., 746; Goodwin v. Potter, 40 
Neb., 553.) The judgment of the district court was for 
the return of the entire property replevied, the ownership 
of all of which, except the brick kiln, by the judgment of 
the county court was determined in favor of the plaintiff.
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If the record disclosed, which it does not, that Bates & 
Co. still had the entire property in a condition to be re
turned, manifestly it would be unjust to affirm the judg
ment upon condition that a remittitur to a specified sum 
be filed, since to escape the payment of the money por
tion of the judgment it would be forced to return all the 
property, including the portion which belonged to plaint
iff. The testimony shows that Bates & Co., after acquir
ing the property under the writ, sold it, and therefore 
a return cannot be had. It would not have been error 
calling for a reversal had no judgment been rendered 
in the case for a return of the property (Goodman v. Ken
nedy, 10 Neb., 270; Lee v. Hastings, 13 Neb., 508); and it 
follows that a proper remittitur would cure all substan
tial errors in the judgment. The number of bricks in the 
kiln the evidence shows to be 170,000. There is a con
flict in the testimony as to the value of the same, defend
ant fixing it at .$6.50 to $7.50 per thousand, and Charles 
Furst, one of his witnesses, at $5.50 to $6.50 per thousand.  
The estimated value placed thereon by M. P. Sutherland, 
a witness for plaintiff, was $5.50 to $6 per thousand.  
From a consideration of the value of.the whole property 
so found by the court, and the testimony in the record re
lating to the value of the property other than the kiln of 
brick, it is obvious the trial court in making its findings 
must have allowed not to exceed $5.50 per thousand for 
the bricks, making on that basis their total value $935.  
To which should be added $83.98, being interest thereon 
from the date the property was taken under the writ 
until the first day of the term of court at which the judg
ment was entered. Defendant should be permitted to file 
a remittitur of $736.02 within thirty days as of the date of 
the rendition of the judgment in the court below as a con
dition of affirming the judgment for $1,018.98, the value 
of the brick, with interest. If such renittitur be not 
so filed within the time stated, the judgment should be 
reversed and the cause remanded for a new trial.  

One other matter remains to be considered, and that is
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the action of the district court in striking from the files 
the supersedeas bond filed in the case, because of the 
insufficiency of the surety thereon, and in ordering that 
the defendant have execution upon the judgment when
ever he shall request it. It appears that the decision re
ferred to was made upon testimony adduced before the 
court, and that the same was not preserved by bill of 
exceptions, so the sufficiency of the evidence to sustain 
the finding is not involved in this court. The sole ques
tion is whether the district court had any power to make 
the order, and before discussing the subject a brief sum
mary of the facts will be stated. The judgment was en
tered December 30, 1893. Plaintiff filed a supersedeas 
bond in due form in the penal sum of $3,510 on the 19th 
day of January, 1894, for the purpose of staying proceed
ings pending a hearing of the cause in this court, which 
bond, and the surety thereon, were approved by the clerk 
of the district court. On the 7th of April, 1894, the order 
now assailed was made on motion of the defendant. The 
transcript and petition in error were filed herein June 1, 
1894. By section 588 of the Code of Civil Procedure 
provision is made for the stay of execution pending pro

ceedings to obtain a review of the judgment or final 
order of the probate court or district court, by the plaint
iff in error executing to the adverse party, and depositing 

with the clerk of the court in which the judgment or final 
order was entered, a written undertaking, with one or 
more sufficient sureties, conditioned as required by said 
section, and in such penal sum as therein specified, or as 
shall be prescribed by the court, according to the nature 

of the case. Section 590 declares: "Before the written 
undertaking herein mentioned in section five hundred and 
eighty-eight shall operate to stay execution of the judg
ment or order, a petition in error must be filed in the 

appellate court, and the execution of the undertaking 
and the sufficiency of sureties must be approved by the 
court in which the judgment was rendered or order made, 
or by the clerk thereof; and the clerk shall indorse said
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approval, signed by himself, upon the undertaking, and 
file the same in his office for the defendant in error." By 
this section the authority to approve a supersedeas bond 
is conferred upon either the court or the clerk, one pos
sessing no more power in that regard than the other.  
The latter could lawfully discharge that duty without 
any direction of the court, and he did so in this case by 
approving the bond. But it does not follow that the 
district court was without jurisdiction to make the order 
in question. That the clerk could not reconsider his ac
tion in the premises is clear, as no such authority is con
ferred upon him by statute. Nor could this court have 
passed upon the sufficiency of the bond or ordered a new 
one to be given, because the transcript had not at that 
time been lodged in this court; hence no jurisdiction over 
the case had been acquired. Until the error proceedings 
were perfected by the filing of the transcript and petition 
in error the judgment was not suspended, and the district 
court, in the exercise of its general jurisdiction, had the 
right to vacate the supersedeas, if sufficient cause there
for existed, in case a new bond with sufficient surety was 
not seasonably filed. Whether it could have done so 
had the jurisdiction of this court at that time attached, 
it is unnecessary to decide. It does not appear that an 
application to file an amended bond was made in the 
court below, or that a new bond was offered to be substi
tuted for the one previously filed. The order vacating 
the supersedeas is sustained.  

The judgment, in my view, should be reversed unless a 
remittitur for the amount, and within the time already 
stated, is filed with the clerk of this court.  

IRVINE, C.  

The first contention of the plaintiff is that the district 
court had no jurisdiction to render judgment for more 
than $1,000, and the basis of this contention is that the 
jurisdiction of the district court was appellate merely and 
depended upon the jurisdiction of the county court from
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which the case was appealed; that the county court had 
no jurisdiction to render a judgment for more than $1,000, 
and therefore the district court in this proceeding could 
not render a judgment exceeding that sum. It is the 
settled law of this state that appellate courts acquire uo 
jurisdiction by virtue of an appeal where the court from 
which the case was appealed fad no jurisdiction of the 
subject-matter. (Brondbery v. Aubbolt, 14 Neb., 517; Kec
shan v. State, 46 Neb., 155.) The jurisdiction of the dis
trict court therefore depended upon that of the county 
court. By section 16, article 6, of the constitution it is pro
vided: "County courts shall be courts of record and shall 
have original jurisdiction in all matters of probate, and 
such other jurisdiction as may be given by general law.  
But they shall not have jurisdiction * * * in civil ac
tions where the debt or sum claimed shall exceed $1,000." 
The constitution therefore vests certain jurisdiction in the 
county courts and empowers the legislature to vest in 
those courts jurisdiction not ex vi tcrmini conferred by the 
constitution; but in civil actions the legislature may not 
confer jurisdiction where the debt or sum claimed ex
ceeds $1,000. The legislature, in the execution of the 
power conferred upon it, enacted as follows: "County 
judges in their respective counties shall have and exercise 
the ordinary powers and jurisdiction of a justice of the 
peace and shall in civil cases have concurrent jurisdic
tion with the district court in all civil cases in any 
sum not exceeding $1,000, exclusive of costs, and in 
actions of replevin where the appraised value of the prop
erty does not exceed that sum." (Compiled Statutes, ch.  
20, sec. 2.) By this statute the appraised value of the 
property taken under the writ and not its actual value as 
determined at the trial is made the test for ascertaining 
the jurisdiction of the court. If the statute is constitu
tional in this respect the county court had jurisdiction of 
this cause because the. property was appraised at less 
than $1,000. We think it is constitutional. Where juris
diction depends upon the amount in controversy there

264 [VOL. 51



JANUARY TERM, 1897. 265

Bates v. Stanley.  

must be some means of determining that amount. The 
language of the constitution is, in effect, that jurisdic
tion in civil cases may be conferred where "the debt 
or sum claimed" does not exceed $1,000. This language 
excludes the hypothesis that jurisdiction depends upon 
the amount finally ascertained to be due. It is the 
amount claimed which under the constitution limits the 
jurisdiction. (Beach v. Oramer, 5 Neb., 98; Brondberg v.  
Babbott, supra.) In ordinary civil actions this can be 
readily determined from the petition, the summons, or 
both. (Brondberg v. Babbott, supra.) In replevin cases a 
difficulty arises. The demand is for the recovery of the 
possession of specific chattels. There is no prayer for 
any sum of money except for unlawful detention. The 
plaintiff, by causing the writ to issue and the property 
to be seized, sets in motion the process resulting in the 
a ppraisement. The amount of his bond is determined by 
the appraisement, and that appraisement measures more 
correctly than anything else at the commencement of the 
action the "sum claimed." Jurisdiction should be deter
mined in lininc and should not remain in doubt until the 
end of the action. The plaintiff, having selected his 
forum, may not at any stage of the proceedings claim an 
amount beyond $1,000 without passing the constitutional 
bounds; but the defendant is a party in invitum. Prop
erty in his possession has been taken from him by process 
of the court. If the result of the trial shows that it was 
his property, then he is entitled to its return, or to its 
value. If we should hold that when it appears, as the re
sult of a trial, that property so taken was of the value of 
more than $1,000, the proceedings were from the begin
ning corarn non judice, then it would follow that the de
fendant can have no relief except by a new action; that he 
would have no remedy on the bond, at least when treated 
as a judicial bond; that the officer serving the writ, good 
on its face, was in fact a trespasser, and would be liable.  
Should we hold that the proceedings originally were 
coran judice, but that no jurisdiction existed to enter a

VroL. 51]



NEBRASKA REPORTS,

Bates v. Stanley.  

judgment for the value of the property in excess of $1,000, 
then one of two results must follow. Either the defend
ant whose property has been seized, and who has not 
chosen the forum, must lose the excess in value beyond 
$1,000, or else he is driven to an appeal or separate action 
to recover it. The former hypothesis invades all consti
tutional notions of rights of property and process of law; 
the latter presupposes the right of a court to assist a 
wrongdoer and require the person injured to enter an
other forum to obtain his remedy. In Michigan it has 
been held in similar cases that judgment might be ren
dered for the defendant for an amount beyond the statu
tory jurisdiction of the justice, but not beyond the con
stitutional limit. (Henderson v. Desborough, 28 Mich., 170; 
Chilson v. Jennison, 60 Mich., 235.) But the constitution 

of that state provides that the justices of the peace "shall 
have exclusive jurisdiction to the amount of $100, and 

concurrent jurisdiction to the amount of $300, which may 

be increased to $500, with such exceptions and restric

tions as may be provided by law." (Constitution of Mich
igan, art. 6, sec. 18.) The language of that constitution 

is that jurisdiction shall extend to "the amount" speci
fied, while our constitution fixes the limit only upon "the 

debt or sum claimed." Claimed by whom? Why neces

sarily by the plaintiff, or by the defendant who, by set-off 

or counter-claim, invokes the jurisdiction of the court.  

In*order to prevent the processes of the court from beinig 

abused, and the limitation being made a means of work

ing injustice to unwilling suitors and of depriving them 

of rights clearly guarantied, we must hold that in a re

plevin case, where the defendant recovers, the county 
court, having obtained jurisdiction to try the case by 

virtue of the affidavit, the writ, and the appraisement, 
has jurisdiction to render judgment for the value of the 

property as found on the trial, even if such value exceed 

$1,000. We think this was the intention of the constitu

tion evidenced by the adoption of its peculiar language.  

Cases holding that the plaintiff, or moving party, cannot
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recover beyond the jurisdictional amount are not in point, 
although even in such cases it has been held that on ap
peal, to prevent the failure of justice, the plaintiff him
self may amend to claim an amount beyond the jurisdic
tion of the court which he himself selected in which to 
institute the action. (Dck-, v. Snith, 12 Neb., 389.) 

It is next contended that the judgment is erroneous. be
cause rendered in the district court for the whole of th 
property described in the writ, and not merely for that 
portion found by the county court to belong to the de
fendant. This contention depends for its soundness upoi 
the proposition that the county court rendered two judg
ments and the plaintiff appealed only from the one 
against him. In form it may be conceded that the judg
ment was double, but we should look rather to the sub
stance than the form. We have quoted the recital of the 
appeal bond because it is claimed that that fixed the in
tention of the plaintiff to appeal only from so much of thc 
judgment as was against him. If the judgment was, 
however, inseparable in its nature, so that an appeal 
brought the whole case up, the plaintiff could not restrict 
the appeal to a portion of the judgment by a recital in 
the'bond. The parties stipulated in the district court to 
try the cause on the same pleadings as were used in the 
county court. By these pleadings the plaintiff asserted 
title to all the property and the defendant by general de 
nial put the title to all in issue. The case seems to have 
been tried on the theory that the whole matter was in
volved. We think it was. Suppose the action had been 
for goods sold and delivered; the plaintiff had set out a 
number of items of goods; judgment had been entered for 
plaintiff for the value of certain items, and the jplaintiff 
had appealed. He could not contend that as to those 
items the judgment he appealed from was final, and that 
his appeal only presented the items for which he had not 
recovered. This, we take it, would be true even if the court 
had specifically rendered judgment against him for the 
items not found in his favor, because a judgment for part
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implies a judgment against him for the remainder. It 

would be res judicata in favor of the defendant for the 

remainder and could be pleaded in bar of another action, 

as well as if a specific judgment had been entered. So 

we cannot see that the entry of a formal judgment would 

affect the situation. To take a case more closely analo
gous, suppose in this case the property had not-been taken 

under the writ and the action had proceeded as one in 

trover, resulting in a judgment for the plaintiff for the 

value of the tools, etc.; suppose he appealed from that 

judgment. It would certainly open up the whole case.  

Such a judgment would be expressly in his favor for the 

tools and impliedly against him for the kiln of bricks, 
but it would be a single judgment which he would not be 
permitted to accept so far as it operated in his favor and 

reject so far as it was against him. The fact that the 

peculiar nature of a replevin suit requires an express 
finding and an express judgment as to every part of the 

property taken does not affect the case. In some states 

statutes expressly permit appeals to be taken from por

tions of judgments or decrees. Cases based on such 

statutes are not applicable, nor are cases applicable where 

the appeal was from one of several distinct orders or de

crees entered at different stages of the sane case or en

tered at the same time as a determination of distinct 

proceedings, as for instance, appellate proceedings from 

orders in attachment not bringin-, up for review the judg
ment in the principal action. We are without the light 

of direct authority, but cases quite closely in point are 

Barkley v. Logan, 2 Mont., 296, and Plainted v. Nowlan, 2 

Mont., 359. The substance of these cases is that where 

an appeal is statutory and does not provide for appealing 

from a portion of a judgment the whole case is brought 

up. The statutes referred to in -the opinions are in this 

respect very similar to our own.  
AFFIRMED.
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COCKRELL BROTHERS v. B. E. WOOD.  

FILED APRIL 21, 1897. No. 7213.  

Sale: ACTION FOR PURCHASE PRTCE: PLEADING AND PROOF. A verdict 
and judgment on a petition, by which it was sought to recover the 
unpaid purchase price of personal property, are not sustained by 
proof that while in fact such payment had actually been made, yet 
that by false representations the defendant had induced the plaint
iff to pay the defendant an amount equal to the amount of such 
purchase price.  

ERROR from the district court of Lancaster county.  
Tried below before TIBlBETS, J. Rev8rsed.  

John P. Mauie, for plaintiffs in error.  

S. L. Geisthardt, contra.  

RYAN, 0.  

There was rendered a judgment in this case in the dis
trict court of Lancaster county for the amount prayed 
in the petition of B. E. Wood. The averinents of this 
petition were as follows: "The plaintiff complains and 
for cause of action alleges that heretofore, to-wit, on 
April 15, 1892, the plaintiff sold to defendants and 
shipped to the city of Burlington, Iowa, at their request, 
one car-load of corn, for which the defendants agreed to 
pay plaintiff the sum of thirty-six cents per bushel of 
thirty-six pounds, if said corn should grade number three, 
and at the market rate of discount if said corn should 
prove of a lower grade, less the freight from the town of 
Eustis, Nebraska, to Burlington, Iowa; that said corn 
was duly received at Burlington and the amount thereof 
was 56,200 pounds, and the market rate of discount on.  
the same was one and one-half cents per bushel; that the 
freight on the same to Burlington was $112; that said de
fendants duly accepted said corn, but that they have at 
all times wholly neglected and refused to pay for the
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same as agreed, though often demanded, and there is now 
due to the plaintiff from the defendants the sum of $240, 
for which, with interest from April 15, 1892, and costs, 
plaintiff prays judgment." The answer was a general 
denial of all the averments of the petition.  

By the terms of the agreement for the purchase of the 
corn, Mr. Wood was required to bill the car containing 
it to his own order at Burlington, Iowa, and notify J. F.  
Harris & Co., a corporation doing business as a grain 
dealer at the city last named. In his testimony Mr.  
Wood admitted that owing to the fact that he was then 
unacquainted with the business and terms connected 
therewith he billed the car directly to J. F. Harris & Co.  
As directed, however, he drew on Cockrell Bros. for the 
net value of the corn. The draft, with the bill of lading 
attached, was sent through the Farmers State Bank at 
Eustis for collection. The draft was payable to that 
bank, and for its amount Mr. Wood received a credit, of 
which he still has the benefit. Cockrell Bros., to evidence 
the fact that they had sold the corn, delivered to J. B.  
Christian & Co., of Omaha, the aforesaid bill of lading.  
Mr. J. B. Christian testified that the firm of which he was 
a member was then having some trouble with J. F. Harris 
& Co., and that Air. Johnson, the vice president of the 
Citizens Bank at Omaha, was in the office when this draft 
for this particular corn came in, and took the bill of lad
ing and drew on J. F. Harris & Co. for the amount named 
in the bill of lading, on account of J. B. Christian & Co.  
To this draft J. B. Christian signed the name of J. B.  
Christian & Co., and the Citizens Bank, the payee, for
warded it, with the bill of lading attached, for collection 
from the drawee, J. F. Harris & Co. It appears from 
testimony of J. F. Harris that the firm of J. F. Harris & 
Co. had received notice that a car of corn had been 
shipped to that firm, and that without the bill of lading 
being required the railroad company had delivered this 
car to the consignee. When the draft on J. F. Harris & 
Co., with the bill of lading attached, was presented to
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J. F. Harris & Co., that firm refused to honor the draft, 
because J. B. Christian & Co. was already indebted to 
Harris & Co. in the full amount of such draft. Neither 
of the Cockrells testified, and we are not advised just why 
the Cockrells did not pay the draft drawn on them by 
Wood until after the dishonored draft of J. B. Christian 
& Co. had been returned from Burlington to the Citizens 
flank at Omaha. On April 26, 1892, at any rate, Mr.  
Wood wrote Cockrell Bros. that the draft drawn by him 
on that firm had not been paid as the Citizens Bank had 
notified him, and lie requested Cockrell Bros. to pay it.  
The firm of Cockrell Bros., on April 27, 1892, from Omaha, 
wrote Mr. Woods as follows: "Yours of the 26th reed.  
Your shipt. was all 0. K., but you did not bill as directed.  
Your order was to bill the same shipper's order. Notify 
J. F. Harris & Co., Burlington, Iowa, and draw on us with 
B. L. to draft; but you billed the corn direct to J. F. Har
ris & Co., Burlington, and in that case you should have 
ddiwn on them instead of us. We have paid your draft 
to the Citizens Bank and they have delvr. us the B. L., 
and we have made a draft on you for the amount of $240 
with B. L. attached. You can pay Dr. and sell your corn 
to J. F. Harris & Co. and make draft on them, and you 
can sell your corn now for about 38 cts. We will not 
hold you to your sale." 

Mr. Wood testified that as a matter of business integ
rity he paid this draft. From this involved statement it 
will be profitable, perhaps, to single out the facts which 
bear upon the merits of this suit. In the first place, 
Wood drew on Cockrell Bros. for the value of the corn.  
This draft Cockrell Bros. paid to the Citizens Bank at 
Omaha, where it had been sent for collection. The trans
action ends here so far as there is involved the rights of 
the parties with reference to the sale of the corn. By 
various representations, Cockrell Bros. afterwards in
duced Wood to pay back to that firm the amount pre
viously paid to take up the draft drawn against the ship
ment of corn. The payment of the draft drawn by Cock-
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rell Bros. on Wood may have been procured by false rep
resentations that, by reason of being repossessed of the 
bill of lading, Wood had it in his power to sell the corn 
to J. F. Harris & Co. and so reimburse himself the said 
amount which had been paid by him to Cockrell Bros.  
upon the demand of that firm. It is easy to imagine how 
these circumstances might be so connected with others, 
which need not be stated, that a cause of action would 
be shown in favor of Wood against Cockrell Bros. But 
this was not the cause of action that was stated. Plaint
iff claimed simply the right to recover the value of a cer
tain shipment of corn, which, by his own statement, he 
'showed to have already been paid. It is true he was 
afterwards induced to part with his money, but that did 
not entitle him a second time to collect the contract price 
of the corn as such. The proofs did not entitle plaintiff 
to a verdict in the district court, for they were not rele
vant to the averments of the petition. The judgment is 
therefore reversed and this case is remanded to the dis

trict court, with directions to permit an amendment of th" 
petition, if Mr. Wood so elects, and, in that event, for 
subsequent proceedings in accordance with the views 

above expressed.  
REVERSED AND REMANDED.  

CHARLES R. GODFREY ET AL. V. CITY OF BEATRICE.  

FILED APRIL 21, 1897. No. 7201.  

1. Contract to Supply Water: BREACH: DAMAGES. In an action for the 
recovery of damages sustained by a city by reason of the failure 

of a contractor to furnish a stipulated number of gallons of water 
within a limited space of time, an instruction which, in effect, di
rected the jury, If they found for plaintiff, to return a verdict for 
the sum of such payments as had been made to the contractor for 
supplying boilers, an engine, pipe line, and machinery upon esti
mates as the work progressed, held erioneous in view of the fact
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that by the terms of the contract there had been recognized no 
such contingency as the return of such payments to the city in 
any event.  

2. Principal and Surety. An undertaking will be strictly construed in 
favor of sureties and their liability will not be extended by con
struction beyond their specific agreement. - (Curtin v. Atkinson, 36 
Neb., 110; Gran v. Houston, 45 Neb., 813.) 

ERRoR from the district court of Gage county. Tried 
below before BuSH, J. Reversed.  

Frick & Dolezal, for plaintiffs in error.  

L. M. Pemberton and Alfred Hazlett, contra.  

RYAN, C.  

The city of Beatrice recovered judgment in this case 
in the district court of Gage county on a verdict in the 
sum of $24,545.14 as against all the plaintiffs in error.  
As it will be necessary to quote from the pleadings and 
instructions, we shall give the parties the respective 
designations under which they were referred to in the 
district court. In the petition it was alleged that Charles 
H. Godfrey and A. J. Meals had constituted a partner
ship firm throughout all the transactions described; that 
on September 12, 1891, said firm entered into a contract 
with plaintiff for the putting in of a system of wells and 
appurtenances, including a pipe line, pumps, an engine, 
a condenser, a boiler, and other machinery, and guaran
tying.said well system to continue supplying not less than 
two millions of gallons of water per day continually there
after from the date of the completion of said contract by 
said Godfrey and Meals. The defendants Long, Wrede, 
Matthews, and Walker were joined as defendants by rea
son of their contract of guaranty, the conditions of which 
were stated in this language: "If the said Godfrey & 
Meals shall well and truly keep and perform all the terms 
and conditions of said contract on their part to be kept 
and performed, including any and all future changes or 
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modifications in said contract as therein set forth, and 
shall indemnify and save harmless the said city of Bea
trice and the said city council and officers thereof as 
therein stipulated, then this obligation to be of no effect; 
otherwise, it shall remain in full force and virtue." The 
breach of the contract alleged was the failure to furnish 
a supply of water equal to two millions of gallons per 
day. Following immediately after the statement of the 
failure to furnish water as stipulated the petition con
tained this language: "And plaintiff alleges that it has 
paid to the defendants, Godfrey & Meals, on the afore
said contract as the work progressed thereon various 
sums of money and in the total amount of $20,992. And 
plaintiff alleges that by reason of the failure of Godfrey 
& Meals to comply with the terms of their said contract 
herein above referred to, and by reason of their failure to 
furnish to this plaintiff a well system and daily water 
supply of two million gallons, as provided in said con.  
tract, that the plaintiff herein has been damaged in the 
amount of the sums so paid to Godfrey & Meals, as herein
before set forth, and in the total sum of $20,992. Where
fore plaintiff prays judgment against the defendants for 
the sum of $45,000, with interest thereon at seven per 
cent from date, and costs of suit." 

In the contract with Godfrey & Meals, which was made 
a part of the petition as an exhibit, there were these pro
visions: "It is mutually understood and agreed that the 
parties of the second part shall furnish all materials, 
tools, aid labor to put in his system of wells complete and 
demonstrate to the satisfaction of the mayor and city 
council that said wells will give and furnish a daily sup
ply of at least two million (2,000,000) gallons of water 
each twenty-four hours before any insfullment of the 
above consideration shall be paid by the party of the first 
part; and provided further, in case of the failure of the 
parties of the second part to find or secure that quantity 
of water, the party of the first part will relieve the parties 
of the second part from a further compliance with their
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contract, and in that event.the party of the first part to be 
relieved of all liability for said work and materials and 
shall not be required to pay anything therefor." In the 
part of the contract immediately following the language 
just quoted it was provided that in case two million gal
Ions of water should be obtained the consideration was 
to be paid in pursuance of the terms and specifica
tions attached to said contract under the head of "pay
ments." Turning to this particular head we find the fol
lowing language: "Payments to be made of eighty per 
cent between the first and tenth of each month on esti
mates of all material furnished and labor performed the 
preceding month; ten per cent on completion of the work, 
and ten per cent on final acceptance of the work, to be 
paid in good and lawful money." The price to be paid 
for the completed works with the full supply of water 
guarantied was $45,000. From the quotations just made 
it is evident that there were conflicting provisions as to 
payment of this consideration. By the first it was pro
vided that the work should be completed and the stated 
quantity of water furnished before anything was re
quired to be paid; by the last provision it was required 
that eighty per cent should be paid on estimates of ma
terials furnished and labor performed; ten per cent on 
the completion of the work, and ten per cent upon its ac
ceptance. The payment pleaded was, we suppose, the 
eighty per cent on certain estimates, for this, being by the 
evidence left to conjecture, we have assumed that these 
payments were made under contract provisions.  

The second instruction given to the jury was in this lan
guage: "If you find for plaintiff, from the evidence and 
the law as given you by the court, the amount of damages 
which plaintiff is entitled to recover from the defendant 
or defendants against whom you find is the sum of money 
paid by plaintiff to the defendants Godfrey & Meals under 
the contract set out in the petition, which is admitted to 
be $20,992, with interest thereon at the rate of seven 
per cent per annum from the time said Godfrey & Meals
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failed to perform said contract on their part and finally 

abandoned the work on said system of wells and water

works." We do not understand the theory on which it 

was assumed that the recovery of the money paid was 

the correct measure of plaintiff's damages. It was not 

pleaded that there was any agreement to refund pay

ments if upon completion of the efforts of Godfrey & 
Meals the stipulated amount of water had not been fur

nished. In one provision of the contract it seems as 

though the city expected to protect itself by withholding 

all payments until a satisfactory amount of water was 

assured. In another part of the said contract, however, 

there were payments to be made as the work progressed 

based upon estimates of materials furnished and labor 

done. The payments actually made to the amount of 

$20,992 must, therefore, have been for materials furnished 

and labor done without reference to the required flow of 

water having been secured. As to this amount there was 

no provision in the contract in case of failure to obtain 

water as required, that Godfrey- & Meals would refund 

payments already made to that firm. Such a claim was 

not asserted in the petition, and whatever may be the 

rights of the plaintiff, if it has any remedy because of the 

alleged failure to furnish water, it certainly was not, 

under this condition of the contract and pleadings, to re

cover payments by it made to Godfrey & Meals merely be

cause such payments had been made. The injustice of 

adopting this measure of recovery is specially marked as 

against the sureties who had merely guarantied the faith

ful performance of the undertakings of Godfrey & Meals 

and contracted to indemnify and save harmless the city 

-of Beatrice and its officers. The rule is that an under

taking will be strictly construed in favor of sureties, and 

their liability will not be extended by construction be

yond their specific agreement. (Ourtin v. Atkinson, 36 
Neb., 110; Gran v. Houston, 45 Neb., 813.) The judgment 

of the district court is reversed and the cause is remanded



JANUARY TERM, 1897.

Brown County v. Rock County.  

for further proceedings not inconsistent with the views 

above expressed.  
REVERSED AND REMANDED.  

BROWN COUNTY V. ROCK COUNTY.  

FILED APRIL 21, 1897. No. 7236.  

Counties: DivisioNs: RIGnTS IN REAL ESTATE. In an action for the 

recovery of a proper proportion of the value of real property re

tained and used by a county from the territory of which the terri

tory of another county has been segregated, it is no defense to 

show that said real property was originally conveyed by a deed 

with conditions, when thereafter the said property was dedicated 

as county property by a plat duly recorded by the grantor and as 

such was accepted by the county and at great expense improved 

by the erection thereon of county buildings.  

ERROR from the district court of Brown county. Tried 

below before BARTOW, J. Affirmed.  

J. S. Davisson, R. M. Logan, and Munger & Courtright, for 

plaintiff in error.  

Robertson & Wighton and J. J. Carlin, contra.  

RYAN, C.  

This action was brought in the district court of Brown 

county by Rock county and its board of county commis

sioners to recover from Brown county the alleged value 

of the interest of Rock county in certain real property.  

There was a judgment for the sum of $4,386 against the 

defendant, which prosecutes this proceeding in error.  

It was alleged in the petition that "on the 28th day of 

December, A. D. 1888, the plaintiff, Rock county, was, in 

the manner provided by law, duly created and erected 

out of a portion of the territory of said Brown county as 

then existing." By the answer the above averments of
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the petition were admitted. This admission, however, 
was immediately followed by the statement that "plaintiff 
county was a duly organized and existing county on No
vember 6, 1888, and that plaintiff and defendant counties 
were divided by reason of an election held therefor on 
said 6th of November, 1888." By the reply the averment 
of the answer that Rock county was duly organized and 
existing on November 6, 1888, was denied. In view of 
this condition of the pleadings, we think it should be as
sumed that by the pleadings themselves it was estab
lished that Rock county was duly created and erected 
out of a portion of the territory of Brown county, on De
cember 28,1888. This disposes of some contentions made 
in argument based upon the assumption that Rock county 
was created and erected on November 6, 1888. Between 
themselves, the authorities of Brown and Rock counties 
agreed to a division of the personal assets held and debts 
owing by Brown county before Rock county was created 
out of a portion of the territory of Brown county. The 
matter in litigation in this case was the value of the 
square upon which stood the court house and jail. This 
square is in the territory which at present constitutes a 
portion of the territory of Brown county, and that county 
uses it, with all of its appurtenances, for county purposes.  
It denies, however, that it should be held to account for its 
proportion of the value of this real property to Rock 
county, for the reasons which shall now be considered.  

It is insisted that Brown county does not hold a fee
simple title, and that, therefore, it should not be held 
liable for anything more than a nominal sum. This con
tention is grounded on the proposition that the convey
ance of the square in question was with the express con
dition therein contained that "the county buildings of 
Brown county, such as court house, jail, etc., shall not be 
erected and maintained anywhere except upon these 
premises, and this deed shall be of no force or effect, and 
all right and title herein conveyed shall at once revert to 
the said grantors, if at any time the county seat of Brown
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county shall be removed from said town of Ainsworth." 
After the above mentioned conveyance had been made it 

was apparently discovered that it had not been witnessed, 
and subsequently, on March 8, 1887, a duly witnessed 
deed was executed, which contained the provisions above 
recited as existing in the first deed. Between the dates 
of the execution of these two instruments, however, the 
grantor filed for record a plat of "Osborn's Second Addi
tion to the town of Ainsworth." In this plat the square 
as to which this controversy has arisen was designated 
and described as "Court House Block." After this plat 
had been filed the county of Brown built on "Court House 
Block" a court house, which it is stipulated cost $9,750, 
and ever since has continued without question to use said 

building for the purpose for which it was erected. Under 
these circumstances the plaintiff in error cannot be per

mitted to assert that it has no ownership of the square or 

in the buildings thereon.  
It is insisted that this court house was constructed 

with the proceeds of bonds voted by the Ainsworth pre
cinct to induce the location of the county seat of Brown 
county within the boundaries of said precinct, and that, 
therefore, Ainsworth precinct has such an interest in 

the square in question that Brown county should not be 

compelled to account to Rock county with respect to this 

property. There was attached to. the answer the sub

mitted proposition on which the precinct bonds were 

voted, and in this proposition there was no reservation 

of any equitable or other rights with respect to the im

provements to be made with the proceeds of the bonds 

proposed to be voted. We do not say that a proposition 
might or might not properly contain a condition of the 

character indicated; it is sufficient for our purposes to 

say there was no attempt to embody such a condition.  
There was sufficient evidence to justify the finding of 

the amount due Rock county on account of the real prop

erty above indicated on the basis afforded by the statute, 
and the judgment of the district court is 

AFFIRMED.
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MARILLA E. DOANE ET AL. V. SMITH BROTHERS LOAN & 
TRUST COMPANY ET AL.  

FILED APRIL 21, 1897. No. 7234.  

1. Review: CONFLICTING EVIDENCE. A verdict on consideration of 
fairly conflicting evidence will not, in this court, be disturbed as 
lacking support in the proofs.  

2. Immaterial Special Findings: REVIEw. Where a question for a spe
cial finding, which, answered either way, must be immaterial to 
issues in view of the evidence, was submitted to a jury, and such 
question was not answered, there was no prejudicial error in ren
dering judgment on the general verdict without previously requir
ing a finding on the question indicated.  

ERROR from the district court of Saline county. Tried 
below before HASTINGS, J. Affirmed.  

E. TV. Metcalfe, for plaintiffs in error.  

H. D. Travis and J. H. G-rimm, contra.  

RYAN, C.  

In the district court of Saline county the Smith Bros.  
Loan & Trust Company obtained a decree of foreclosure, 
under which there was sold a certain quarter section of 
land in said county. By the sale the amount found due 
by this decree was paid, and there was left in the hands 
of the clerk of said court a balance of $664.97. By her 
application, in the nature of a motion, Rebehah Coggs
well, as administratrix of the estate of her deceased hus
band, James W. Coggswell, asked that this surplus be 
paid to her. She based this right upon a note and mort
gage executed by Marilla E. Doane and J. C. Doane to her 
intestate. The Doanes are the owners of the mortgaged 
premises above referred to and claim the money in the 
hands of the clerk by reason of that fact. They averred 
in their answer that they had purchased the mortgaged 
premises from James W. Coggswell, but alleged that they
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had fully paid and accounted to him for the purchase 
price, and that said note and mortgage formed no part of 
the consideration for said purchase, but that said con
sideration had by them been fully paid. In respect to the 
note and mortgage made to James W. Coggswell, the 
Doanes further answered that said note and mortgage 
were given to James W. Coggswell, under and by reason 
,of an arrangement with hiu that neither the same, nor 
any part thereof, should ever be paid by them; and the ex
press agreement of Coggswell that he, in a few days, 
would release the same; and that he was prevented from 
making this release only by his sickness and death, which 
occurred shortly after the making of his said agreement.  
It was also alleged by the Doanes that their note and 
mortgage were made to Coggswell solely to enable him to 
effect certain purposes of his own. To this answer there 
was a reply denying each fact pleaded. The district 
court was liberal in allowing the defenses to be presented 
to the jury, and there was accordingly determined upon 
conflicting evidence the above described issues, and for 
this reason we cannot disturb the verdict.  

.It is urged that the jury were not governed by the in
structions of the court as to matters of law, but we find 
no evidence of this misconduct of the jury in the record.  

It is urged that the jury failed to answer a special in
terrogatory, which was in this language: "How much 
money did Coggswell receive on the mortgage on the 
farm?" To this the answer was: "Unable to determine." 
This question referred to a mortgage in existence before 
that to James W. Coggswell was executed. Under the 
issues presented in this case which are now sought to be 
reviewed this question presented an immaterial inquiry, 
and, therefore, there was no error in receiving the gen
eral verdict without insisting upon an answer to this 
special interrogatory. The facts bring this case within 
the rule laid down in Toion v. Missouri P. R. Co., 50 Neb., 
768, which rule was stated in the syllabus in this lan
guage: "Where questions for special findings are sub-
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mitted to a jury, the answers to which would be immate

rial to the issues as prescribed by the pleadings and evi

dence, and in view of the other findings of the jury, and 

the jury fails to answer one or more of such questions, it 

is not prejudicial error for the court to render a judgment 

over the objection of a party on the general verdict re

turned." 
It is finally urged that there has been no final judg

ment. We are rather surprised that this is urged by 
plaintiffs in error, for if their position is well taken they 

would have no standing in any court to review the alleged 

errors in the district court. This order was made upon a 
motion, and we think it was a final order. (Clarke v. Nc

braska Nat. Bank, 49 Neb., 800.) 
No error has been found in the record and the judgment 

of the district court is 
AFFIRMED.  

JOSUA F. MCGINNIS, APPELLANT, V. ROBERT KYD, 
SIIERIFF, APPELLEE.  

FILED APRIL 21, 1897. No. 7250.  

Review: CONFLICTING EVIDENCE. A judgment on fairly conflicting evi
dence will be affirmed when the sufficiency of such evidence is the 
only question presented by the record.  

APPEAL from the district court of Gage county. Heard 
below before BUsH, J. Affirmed.  

S. L. Webb and J. N. Rickards, for appellant.  

J. A. Smith, contra.  

RYAN, 0.  

In this case appellant obtained an injunction to pre
vent the appellee, the sheriff of Gage county, from exe
cuting a deed in pursuance of a sale previously made
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and confirmed. From an order dissolving this injunc
tion this appeal was taken.  

The grounds on which the injunction was sought were 
that in respect to the pendency of the original suit, 
which resulted in a judgment against him, the appellant 
had never been served with summons or a notice, and had 
no knowledge of such suit, and there had subsequently 
been a revivor of said judgment, in respect to which the 
appellant was equally ignorant. The evidence was con
flicting, and as there was sufficient, if accepted as true, 
to support the finding of the court, it will not be dis
turbed.  

It was pleaded in the petition for the injunction that 
the property sold was a homestead-, and while the judg
inent purported to be for labor performed for appellant, 
it was in fact on some other cause of action. Unfortu
nately for this contention, the evidence failed to sustain 
it. The preponderance was in favor of the proposition 
that labor performed was the cause of action, which had 
been properly established by the judgment against ap
pellant.  

No other question is presented by the record, and the 
judgment of the district court is 

AFFIRMED.  

C. W. LYMAN & COMPANY V. D. WATERMAN.  

FILED APRIL 21, 1897. No. 7223.  

Trial to Court: REFUSAL TO STATE FINDINGS SEPARATELY. When a 
jury was waived and questions of fact were tried by the court and 
in due time a request was made of the court to state in writing 
the findings of fact separately from conclusions of law, it was 
prejudicially erroneous for the court to deny such request. (Wiley 
v. Shars, 21 Neb., 712.) 

ERROR from the district court of Saunders county.  
Tried below before BATES, J. Recversed.
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Good & Good and L. E. Gruver, for plaintiff in error.  

Simpson & Soruborger, contra.  

RYAN, C.  

On May 12, 1890, Oliver Eaton and D. Waterman exe

cuted a promissory note to plaintiff in error for $52.70, 
due ninety days after date. Suit was brought against 
Waterman on this note, and upon a trial to the court 

there was a finding for the defendant and judgment ac

cordingly. The defense of Waterman was that he was 
surety on said note, and that for a valuable consideration 

paid by Eaton the time of payment was extended by the 

payee without the knowledge of Waterman, who thereby 
was discharged. This was denied by a reply of plaintiff.  

On the trial, a jury being waived, plaintiff in writing 

requested the court to make a finding of facts separate 

from the findings and conclusions of law. This request 

was denied and plaintiff excepted, and by a motion for a 

new trial and a petition in error the correctness of this 

ruling has been challenged. The same question was pre

sented in Wiley v. Shars, 21 Neb., 712, and it was then held 

that the refusal noted was prejudicially erroneous. The 

judgment of the district court is therefore 
REVERSED.  

CHARLES H. MORRILL, RECEIVER, APPELLANT, V. CLARK 

M. CRAWFORD ET AL., APPELLEES.  

CHARLES EL. MORRILL, RECEIVER, APPELLANT, V.  

CHARLEs E. SHAW ET AL., APPELLEES.  

FILED APRIL 21, 1897. No. 7247.  

Review: CHANGE OF THEORY IN APPELLATE COURT. Where an action 

was brought by the receiver of an insolvent bank against one who 
had held some of its unpaid stock, and his transferee thereof, for 

the amount of an assessment thereon, in which action it was
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sought to obtain judgment against one defendant if certain alle

gations of fraud against him should be sustained by the proofs to 

be adduced, and if not so sustained then against the other defend

ant, the cause must be tried on appeal as one for alternative relief; 
and the evidence not being found sufficient to charge the original 
holder of the stock on the theory proceeded on against him in the 

district court, he cannot be held liable in the supreme court on a 
different theory.  

APPiEAL from the district court of Lancaster county.  

Heard below before HALL, J. Aflirmed.  

Sawyer, Snell & Frost, for appellant 

Pound & Burr, contra.  

RYAN, C.  

There were tried two cases in the district court of 

Lancaster county upon the same evidence, and from an 

adverse judgment in each C. H. Morrill, as receiver, who 

was plaintiff in both cases, has appealed. It will not 

be necessary to describe the issues in both these cases, 

for the reason that they are alike and the conclusion 

reached in one must govern in the other. The petition in 

the case of Charles H. Morrill, receiver, v. Clark M. Craw

ford and Henry 0. White contained averments of the ap

pointient of Morrill as receiver of the Nebraska Savings 
Bank in July of 1893; that the capital stock of said bank 

was $250,000, divided into shares of $1.00 each, and that 

the defendant Crawford was the owner of ten of these 

shares, on wheh there had been paid but twenty per 

cent of their par value. There was in the petition the 

following language: "That on or about the 15th day of 

February, 1893, the said Nebraska Savings Bank was 

insolvent and known to be insolvent by said Crawford, 
and, in order to exonerate himself from liability to the 

creditors of the Nebraska Savings Bank by reason of 

the unpaid part of his shares of stock, amounting to 

eighty per cent of the face value thereof, the said Craw

ford, who was then and had been for some time a di-
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rector in said Nebraska Savings Bank, transferred said 
shares to his co-defendant, Henry 0. White, on the books 
of the said Nebraska Savings Bank, and had a new cer
tificate issued to, and in the name of, the said Henry 0.  
White for said shares, being certificate No. 246; that said 
transfer was made without consideration and with the 
view on the part of said defendants of allowing said 
Crawford to escape his liability thereon; that said Henry 
0. White was, at the time of said transfer, wholly in
solvent, which fact was known to said Crawford at said 
time; that said White is now and at all times since said 
transfer has been insolvent, and that the said transfer 
was made with the view of defrauding the creditors of 
the said Nebraska Savings Bank and for no other pur
pose whatever, and was and is void as to them and this 
plaintiff." Following these averments, there were alle
gations which need not be described further than in gen
eral terms to say that thereby were made to appear an 
assessment of twenty per cent made on May 1.9, 1893, 
on the par value of the shares referred to, and the refusal 
of the defendants to pay, as well as the insolvency of the 
bank. The prayer of the petition was as follows: 
"Whdrefore the plaintiff prays that the transfer of the 
said stock of the Nebraska Savings Bank by the said 
Clark M. Crawford to the said Henry 0. White be set 
aside as fraudulent and null and void, and that the said 
stock be decreed to be the property of the said Clark M.  
Crawford, and that the said Clark M. Crawford may be 
decreed, ordered, and adjudged to pay to the plaintiff the 
said assessment on said stock, viz., $200, with interest 
thereon at the rate of seven per cent per annum from the 
15th day of June, 1893; or, in the event that the court 
hold that said transfer was not fraudulent and void, 
then that the defendant Henry 0. White may be decreed 
to pay to plaintiff the sum of $200, with interest as afore
said, and for such other, further, and different relief as 
may be just and equitable, including costs of suit." 
There was an answer filed by Crawford, in which there
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were denied the averments of the petition by virtue of 
which his liability was sought to be established. There 
was no appearance by White, and after he had been 
duly called in open court his default was entered, upon 
which judgment was subsequently rendered for the 
amount above prayed in the alternative against him.  
At the same time the judgment was rendered against 
White there was rendered a judgment in favor of Craw
ford. The receiver, by this appeal, seeks to have Craw
ford held liable for an amount equal with that of the 
judgment rendered against White.  

It is urged by the appellant in argument that the lia
bility of a transferee of the stock of a bank is merely 
cumulative,and that, thereforethe transferrer, Crawford, 
was not released by such transfer. The petition sought 
to hold Mr. Crawford upon allegations that he had trans
ferred his stock fraudulently to escape liability, and the 
prayer was accordingly in the alternative that Mr. Craw
ford alone be held liable if such fraudulent purpose 
should be made to appear by the evidence, or that, if the 
proposed proof failed, only Mr. White should be held 
liable. By taking judgment against Mr. White by de
fault, the receiver might be said to have made his elec
tion which of those two alternatives he was satisfied to 
accept, and that in this court he could not now insist 
upon relief as though there was no alternative prayer.  
Ordinarily a cause must on appeal be tried on the same 
theory as in the district court. (Shaw v. Robinson, 50 
Neb., 403.) We have carefully examined the evidence 
and have found that there was sufficient to justify the 
court in finding that Crawford's transfer of his stock 
was not fraudulent, and, therefore, consistently with the 
theory on which this case was tried, the judgment of the 
district court was right and must be 

AFFIRMED.
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Board of Education v. Moses.  

BOARD OF EDUCATION OF TE CITY OF AURORA V. NELLIE 
A. MOSES.  

FILED APRIL 21, 1897. No. 9048.  

1. Statutes: AMENDMENTS: CONSTITUTIONAL LAw: HIGH SCHOOL Dis

TRICTS. An act of the legislature which Is clearly amendatory of 
an existing statute is unconstitutional when such amendatory act 
In no way mentions or describes that of which It Is amendatory.  

2. - : : : . When a part of an act, unconstitu
tional for the reason above indicated, forms the obvious induce
ment for the passage of the remainder of such act, the entire act 
must be declared unconstitutional.  

ERROR from the district court of Hamilton county.  
Tried below before BATES, J. Reversed.  

John A. Whitmore and D. A. Scovill, for plaintiff in error.  

M. F. Stanley, contra.  

RYAN, C.  

This is a proceeding in error to reverse the order of the 
district court of Hamilton county allowing a mandamus 
on the application of the defendant in error. The re
Fpondent was the board of education of the city of Aurora.  
Plaintiff averred in her application that "said city of 
Aurora is duly organized under the law of Nebrasha as 
a high school district; that said high school has been 
designated by the state department of education as a free 
high school, open to attendance by any person of school 
age in accordance with the provisions of sections num
bers 4726, 4727, 4728, 4729, Compiled Statutes of Ne
braska, 1895 edition, and that said high school has been 
and now is able to furnish accommodations to non-resi
dent pupils without renting or constructing additional 
buildings." The sections of the statute specially de
scribed have been omitted from the above quotation be
cause their purport will be more fully indicated in the 
course of this discussion. In general terms it will an-
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swer all purposes to state that the relator described her 
own age, residence, and other requirements sufficiently 
to entitle her to enforce such rights as the statute of 1895, hereinafter referred to, has attempted to confer. There 
were averments of due demand to be accorded such rights 
and of the refusal of the respondent board to comply 
therewith. There was a prayer that said defendants 
might he compelled to admit plaintiff to attendance as a 
pupil of said high school with all the rights and privileges 
pertaining thereto, without charge to said plaintiff. A 
demurrer was interposed to this petition, and upon this 
being overruled a nwndamus was issued as prayed.  

By section 1, subdivision 14, chapter 79, Compiled 
Statutes, each city in the state having more than fifteen 
hundred inhabitants, together with certain contiguous 
territory described in exceptional cases, was constituted a 
school district. Section 2 of this subdivision was in this 
language: "All schools organized within the limits of 
said cities shall be under the direction and control of the 
boards of education authorized by this subdivision. Such 
schools may be free to all children between the ages of 
five and twenty-one years whose parents or guardians 
reside within the limits of said district." The statute 
was in the above condition when chapter 60 of the Ses
sion Laws of 1895 was adopted. The title of this act was, 
"An .act to provide free attendance at public high 
schools." By the first section of this chapter it was pro
vided: "That all public high schools in this state which 
shall be determined by the state department of education 
to be properly equipped as to teachers, appliances, and 
course of study shall hereafter be open to attendance by 
any person of school age residing outside the district, who 
is a resident of the state, and whose education cannot 
profitably be carried further in the public school of the 
district of his residence." The right above conferred was 
dependent upon certain contingencies and under certain 
restrictions, but as these have no bearing on the questions 
under consideration they will be omitted.  

23 -
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By reference to the language of section 2, subdivision 

14, chapter 79, above quoted, it will be seen that thereby 

the right of attendance in the high school was limited to 

children whose parents or guardians were residents 

within the limits of the district. The act of 1895 so 

amended these provisions as to permit any person of 

school age having a certain educational proficiency, 
though living outside the district, to receive instruction 

at the high school. This was clearly amendatory to the 

extent indicated, and yet neither in the title nor in the 

body of the latter act is there any reference whatever to 

the section amended. Plaintiff based her right to be re

ceived into the high school of Aurora upon this statute 

of 1895. In her application she described the defendant 

as the board of said high school, and having alleged that 

the city of Aurora had been duly organized under the 

laws of this state as a high school district, and that she 

was a non-resident of said high school district, she de

manded to be accorded the privilege of becoming a pupil 

of said high school. There was thus predicated her right 

upon the statute passed in 1895. By the statute in ex

istence prior to 1895 she was not entitled to receive a high 

school education in the city of Aurora. Neither by the 

title of the act of 1895, nor by its provisions, was there 

any reference to the law in existence which stood between 

herself and the exercise of the privilege demanded. The 

law of 1895 was not a complete act, but was amendatory 

of the law which denied non-residents of Aurora the right 

to receive the benefits of its high school education. In 

State v. Moore, 48 Neb., 870, there was under considera

tion sectidn 11, article 3, of the constitution of this state, 
which declares that "No law shall be amended unless 

the new act contains the section or sections so amended, 
and the section or sections so amended shall be repealed," 

and NORVAL, J., in the delivery of the opinion of this 

court, said: "This constitutional provision has been fre

quently before this court for consideration, and it is a 

rule well settled that where an act of the legislature is
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not complete in itself, but is amendatory of a former law, 
to which it does not refer, it is within the constitutional 
inhibition quoted above. In other words, the fundamen
tal law of the state requires all the parts of an amended 
law to be incorporated in the act, and the old law so 
amended to be repealed. If said constitutional provision 
is disregarded or not complied with in the amendment of 
a prior act, the new law is void." This language was fol
lowed by the citation of many cases previously deter
mined by this court.  

The other provisions of chapter. 60 of the Session Laws 
of 1895 are dependent upon that which is open to the ob
jection above noted, and as the invalid portion, without 
question, formed an inducement to the passage of the en
tire act, it must be declared unconstitutional and void.  
(Trumble v. Trumble, 37 Neb., 340.) The judgment of the 
district court is 

REVERSED.  

AMBROSE EDDY V. GERMAN INSURANCE COMPANY OF 

FREEPORT.  

FILED APRIL 21, 1897. No. 7225.  

1. Costs: ATTORNEYS' FEES: INSURANCE. In order that a plaintiff in a 
suit against an insurance company may recover an attorney's fee 
as part of his costs it must appear that the judgment is based 
upon a policy or contract of insurance; that the policy must have 
been written upon real property and be a contract of indemnity 
against loss by fire, tornado, or lightning; and that the loss must 
have occurred without criminal fault on the part of the insured 
or his assigns.  

2. - : : . When such a judgment Is brought to this 
court on error and affirmed, the district court, on receiving and 
entet ng the mandate of this court, has no authority to allow 
the insured an attorney's fee for services rendered by his counsel 
in the case in this court.  

ERRon from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affirmed.
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Abbott, Selleck d- Lane, for plaintiff in error.  

Adams &6 Scott, contra.  

RAGAN, C.  

In the district court of Lancaster county, Ambrose 

Eddy sued the German Insurance Company on an ordi

nary fire insurance policy. He recovered a judgment 

and the same was, on error proceedings to this court, 

affirmed. (See Grmaan -Ins. Co. v. Eddy, 36 Neb., 461.) 

Subsequently Eddy moved this court to tax to the insur

ance company as part of his costs a reasonable attorney's 

fee for services of his counsel rendered in the case, both 

in the district court and in this court. This motion was 

overruled. (See German Ins. Co. v. Eddy, 37 Neb., 461.) 

Eddy then moved the district court of Lancaster county 

for an order to tax the insurance company, as part of 

the costs in the case, a reasonable attorney's fee for the 

services of his counsel in the case in both the district and 

the supreme courts. The court sustained the motion to 

tax as costs a reasonable attorney's fee f6r Eddy's coun-, 

sel in the district court, but overruled the motion to tax 

the attorney's fee for the services rendered by counsel 

in the supreme court. To reverse this order Eddy prose

cutes here a petition in error.  
Section 45, chapter 43, Compiled Statutes, provides: 

"The court upon rendering judgment against an insurance 

company upon any such policy of insurance shall allow 

the plaintiff a reasonable sum as an attorney's fee, to be 

taxed as part of the costs." The right of a litigant in 

any case at law to recover costs is a statutory right; and 

in order that a litigant may recover an attorney's fee as 

part of his costs in a suit against an insurance company 

he must bring himself within the provisions of sections 

43, 44, and 45 of said chapter 43. He must recover a 

judgment against an insurance company upon a policy 

or contract of insurance. The policy of insurance must
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be a contract of indemnity against loss by fire, tornado, 
or lightning. It must be written upon real property.  
It must have been destroyed or damaged without crimi
nal fault on the part of the insured or his assigns. These 
things having been made to appear, the court in which 
the case is tried, and which renders the judgment against 
the insurance company, may then allow the party recov
ering the judgment a reasonable sum as attorney's fees 
and tax such sum as a part of his costs. We do not 
think it was the intention of the legislature to authorize 
this court to allow an attorney's fee to a litigant and 
tax it as part of the costs in an error proceeding by an 
insurance company to review the judgment of the dis
trict court pronounced against it on such an insurance 
policy as is contemplated by said sections of the statute.  
Where a suit is brought against an insurance company 
on a policy of insurance such as is contemplated by the 
statute, the plaintiff recovers judgment thereon, and the 
insurance company removes such case to this court on 
error and the judgment of the district court is alimed, 
we do not think the statute authorizes the district court, 
on receiving and entering the mandate of this court, to 
allow the insured an attorney's fee for the services ren
dered by his counsel in the case in this court. The judg
ment of the district court is 

AFFIRMED.  

MISSOURI PACIFIC RAILWAY COMPANY V. CROWELL LUM

BER & GRAIN COMPANY.  

FILED APRIL 21, 1897. No. 7196.  

Carriers: MISTAKE IN QUOTING FREIGHT RATES: OVERCHARGES: LIA
BILITY OF CARRIER. A railway company quoted to a shipper a 
rate on grain from Nebraska to Colorado, but by mistake the rate 
quoted was less than the usual rate. The shipper, relying upon 
the rate quoted, sold large quantities of grain to persons in Colo
rado, basing the price on such freight rate, the purchasers of the
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grain to pay such freight on its delivery and the shipper guaran

tying that the rate should not exceed the one quoted to him by 

the railway company. This grain was delivered by the shipper 

to the railway company in Nebraska to be transported by it and 

delivered to the purchasers in Colorado. The last carrier, before 

it would deliver the grain to the purchasers, compelled them to 

pay a higher freight rate than that quoted to the shipper by the 

railway company. The shipper then paid to the purchasers this 

excessive freight and sued the railway company therefor. Held, 
That the mistake made by the railway company in quoting the 

freight rate caused the shipper to change his status, to his injury, 
and that the railway company was liable for the overcharge paid 

by the shipper.  

ERROR from the district court of Douglas county.  

Tried below before BLAIR, J. Affirmed.  

The opinion contains a statement of the case.  

B. P. Wayener, James W. Orr, and A. R. Talbot, for 

plaintiff in error: 

The special rates were quoted through mistake of the 

carrier's agent, and the contract based thereon provided 

for the violation of the interstate commerce law. The 

judgment for overcharges was therefore erroneous. (24 

United States Statutes at Large, p. 79; Chicago, R. I. & 

P. R. Co. v. Hubbell, 54 Kan., 232; Hawley v. Kansas & Texas 

Coal Co., 48 Kan., 593; United States v. Michigan C. R.  

Co., 43 Fed. Rep., 26; United States v. Tozer, 39 Fed. Rep., 
904; Arkansas & L. R. Co. v. Smith, 13 S. W. Rep. [Ark.], 
929; Dillingham v. Fischl, 21 S. W. Rep. [Tex.], 554.) 

Connell & Ives, contra.  

RAGAN, C.  

The Crowell Lumber & Grain Company (hereinafter 

called the grain company) is a corporation organized 

under the laws and doing business in the state of Ne

braska. Its business consists very largely in buying and 

shipping grain. The Missouri Pacific Railway Company 

(hereinafter called the railway company) is a common
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carrier doing business in Nebraska, Colorado, and other 

states. In the district court of Douglas county the grain 

company sued the railway company, alleging in its peti

tion that on the 11th day of December, 1890, the railway 

company entered into a contract with it in and by which 

it agreed to transport grain in car-load lots from certain 

points in Nebraska to certain points in Colorado at a rate 

of thirty cents per hundred; that the grain company, rely

ing upon this contract, purchased and shipped a large 

quantity of grain and sold it to persons at the said Col

orado stations at a price based on said freight rate men

tioned in said contract with said railway company, the 

purchasers of said grain to pay the freight on delivery, 

the grain company guarantying that the said freight 

should not exceed thirty cents per hundred, as provided 

by its contract with the railway company; that when the 

grain reached Colorado the delivering carrier charged 

and demanded of the grain company's purchasers, as a 

condition precedent to the delivery of the grain shipped 

to them, a freight rate largely in excess of the contract 

rate entered into between the grain company and the rail

way company; that the said purchasers, in order to ob

tain said grain, were compelled to and did advance and 

pay the freight rate demanded by the delivering carrier; 
and the grain company had been compelled to and had 

repaid to said purchasers the freight charges in excess 

of the rate fixed by the contract between the grain 

coinpany and the railway company. In addition to a 

general denial, the railway company interposed to this 

action .two defenses: (1) That it was induced to and did 

enter into the contract sued on, believing that the rate 

fixed in the said contract was the rate then in force for 

the transportation of such freight between said points as 

agreed upon by itself and other carriers then consti

tuting the Trans-Missouri Freight Association; that said 

rate was, as a matter of fact, not then in force, all of 

which the grain company knew at the time of making the 

contract; and (2) that the contract made was void under
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the provisions of the interstate commerce act. The grain 
company had a verdict and judgment as prayed, and the 
railway company prosecutes here a petition in error.  

1. The first assignment of error which we notice is that 
the verdict is not sustained by sufficient evidence. The 
issues of fact made by the pleadings in the case were (1) 
whether the railway company executed the contract 
sued upon; (2) whether the freight rate on grain from 
Nebraska to Colorado fixed by the Trans-Missouri Freight 
Association was in force at the time the contract in suit 
was made; (3) whether the grain company knew that the 
rate fixed by the Trans-Missouri Freight Association had 
been abolished at the time the contract was made; (4) 
whether the grain company, relying in good faith upon 
the contract sued, on, purchased and shipped grain to 
Colorado, there sold it, and guarantied that the freight 
charges should not exceed the rate fixed by its contract 
with the railway company; (5) and whether the grain 
company, to make good its guaranty, had paid to its pur
chasers the excess of freight charged and collected for 
transporting the grain.  

There is practically no conflict in the evidence as to the 
first and fifth issues.  

As to the second issue, the evidence tends to show that 
the railway company and a number of other carriers, on 
the 19th of July, 1890, became members of what is known 
in this record as the Trans-Missouri Freight Association; 
that this association fixed the rate for the transportation 
of grain in car-load lots from certain points in Nebraska 
to certain Colorado points at thirty cents per hundred; 
that they caused to be printed and published a tariff sheet 
setting out the rates fixed by this association and filed 
this tariff sheet with the interstate commerce commission 
on the 23d of July, 1890. No such thing as a rule, consti
tution, or by-law of this association is in the record, and 
we are not certainly advised how any member of this 
freight association might withdraw therefrom or cease 
to be bound by the mutual agreement of its members.
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But it seems that the association had not given the inter
state commerce commission any notice of the modification 
or abrogation of the tariff fixed by it at least earlier than 
the 6th day of February, 1891, before which date the 
transactions had occurred out of which this suit grew.  

As to the third and fourth issues, the evidence tends 
to show that prior to the making of the contract in suit 
the grain company had heard, or had been informed, that 
the rate fixed on grain from Nebraska to Colorado by the 
Trans-Missouri Freight Association had been abrogated 
or modified; that the officer of the grain company whose 
duty it was to look after freight rates called upon the 
assistant general freight agent of the railway company 
and told him that he had been advised of a modification 
or abrogation of the thirty-cent rate on grain to Colo
rado. This freight agent assured him that there had 
been no modification or change of that rate; that it was 
still thirty cents per hundred, and thereupon the con
tract in suit was entered into; that the grain company, 
relying upon the rate fixed in the contract, purchased 
and shipped large quantities of grain and sold it to Colo
rado parties, the purchasers to pay the freight on the 
delivery of the grain, the grain company guarantying 
that it should not exceed thirty cents per hundred; that 
the delivering carrier refused to surrender the - grain 
unless it was paid a rate of thirty-nine cents per hundred; 
that the purchasers were compelled to pay this in order 
to receive the grain, and that the grain company, in pur
suance of its guaranty with its purchasers, paid the 
excessive freight charges to their purchasers. The ver
dict of the jury found all the issues in favor of the grain 
company, and without further comment on the suffi
ciency of the evidence, we think the jury's finding is 
abundantly supported.* 

2. A second argument is that the contract in suit is 
void under the provisions of the act of congress known 
as the "Interstate Commerce Act." Section 2 of this 
act provides; "That if any common carrier * * *
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shall, * by any special rate, rebate, draw-back, 
or other device, charge, demand, collect, or receive from 
any person * * * a greater or less compensation for 

any service rendered or to be rendered in the transporta
tion of passengers or property * * than it charges, 
demands, collects, or receives from any other person 
* * * for doing him * * * a like and contempo

raneous service, * * * under substantially similar 

circumstances and conditions, such common carrier 
shall be deemed guilty of unjust discrimination, which 
is hereby prohibited and declared to be unlawful." (U.  
S. Statutes at Large, vol. 24, ch. 104, p. 379.) Section 10 
of said act provides: "Any person and any officer or 
agent of any corporation or company who shall deliver 
property for transportation to any common carrier, 
* * * or for whom * * * any such carrier shall 

transport property, who shall knowingly and willfully, 
by false billing, false classification, false weighing, false 
representation of the contents of a package, or false re
port of weight, or by any other device or means, whether 
with or without the consent or connivance of the carrier, 
* * * obtain transportation for such property at less 
than the regular rate then established and in force, 
* * * shall be deemed guilty of fraud * * * be 
subject for each offense to a fine not exceeding five thou
sand dollars,' or imprisonment in the penitentiary for a 
term not exceeding two years, or both, in the discretion 
of the court. If any such person or any officer or agent 
of such corporation * * * shall, by payment of 

money or other thing of value, solicitation, or otherwise, 
induce any common carrier * * * or any of its offi

cers or agents to discriminate in his * * * favor 

as against any other consignor * * * in the trans

portation of property, or shall aid or abet any common 
carrier in any such unjust discrimination, such person or 
such officer or agent of such corporation * * * shall 
be deemed guilty of a misdemeanor." (U. S. Statutes at 
Large, vol. 25, ch. 382, p. 857, sec. 2.) We do not under-, 
stand that the contract in suit violates any provision of
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this interstate commerce act. It is neither pleaded nor 
proved that by the contract in suit the railway company 
gave the grain company a special rate, rebate, or a draw

back; nor that by the contract was the railway company 
to collect or receive from the grain company either a 
greater or less compensation for transporting the grain 
from Nebraska to Colorado than it charged and collected 

from other persons for a like and contemporaneous serv
ice under substantially similar circumstances and condi
tions; and there is neither pleading nor proof that the 

rate of transportation fixed in the contract was obtained 

by the grain company by false billing, false classification, 
false weighing, or by any other deception or fraud what
soever; nor that the railway company intended by the 
rate fixed in the contract to discriminate in favor of the 
grain company and against any other person or corpora
tion whomsoever. In other words, there is neither plead
ing nor proof in this record that by the contract in suit 

either the railway company or the grain company in
tended to violate any provision of the interstate commerce 
act; nor that the contract was a shift or device gotten up 
for the purpose of evading the provisions of that act. If 
the agreement of the members of the Trans-Missouri 
Freight Association, that the rate on grain from Nebraska 
to Oolorado should be thirty cents per hundred,was not in 

force at the time the contract in suit was made, because 

some member of that association had refused to be longer 
bound by its agreements, then there is no pleading or 
proof in this record which shows that the rate of thirty 
cents per hundred fixed by the contract was an unjust 
or unreasonable rate, nor that the railway company, by 
giving this rate to the grain company, was guilty of un
just discrimination. To give the railway company the 
benefit of its own theory in this case, it amounts to this: 
That before and at the time the contract in suit was made 
it was a member of the Trans-Missouri Freight Associa
tion. It had been transporting grain from Nebraska 
points to Colorado points for thirty cents per hundred
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in car-load lots. It charged this rate because that was 
the rate fixed by the association of which it was a mem
ber. Some time before the contract in suit was entered 
into one of the members of this association withdrew 
therefrom, thus abrogating the mutual agreement of the 
members of the association. At the time the contract 
was made the railway company had not been advised of 
the withdrawal of this member. It made the contract 
in suit believing that all the members of the association 
were maintaining the rate on grain fixed by the associa
tion; and that if it had been aware that one member of 
the association had withdrawn therefrom its freight rate 
on the grain would have been thirty cents per hundred 
from Omaha to the Colorado points, plus the local rate 
from the place of shipment of the grain to Omaha. But 
conceding all this, we have the finding of the jury, sup
ported by the evidence, that the grain company acted in 
good faith in obtaining this contract from the railway 
company, and, relying upon the statements of the rail
way company's freight agent, that the rate fixed by the 
freight agent had not been changed, accepted this con
tract at thirty cents per hundred, and, relying upon the 
contract, purchased, shipped, and sold the grain at a 
price based on the freight rate fixed by the contract in 
suit. We have, then, a contract entered into by one 
party under a mistake or misapprehension as to the facts, 
and which he would not have made had he known the 
facts; this contract accepted by the other party in good 
faith, relied and acted upon by him, and in consequence 
of which he has changed his status, to his injury. Con
ceding, then, that both parties to this contract are inno
cent, the loss must fall upon the railway company, be
cause its mistake was the proximate cause of the other 
party's injury.  

3. Some criticisms are made upon the instructions of 
the court. We have examined all of these instructions 
and reached the conclusion that the plaintiff in error was 
not prejudiced by any instruction given or refused. The
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finding made by the jury is the only one that could have 
been correctly made under the evidence, and the judg
ment of the district court is 

AFFIRMED.  

GEORGE WASHINGTON DAvis v. STATE OF NEBRASKA.  

FILED APRIL 21, 1897. No. 8657.  

1. Murder: MALICE. Malice is an essential element in the crime of 
murder, both at common law and under our statutes.  

2. Malice Defined. "Malice," in common acceptance, means ill-will 
against a person; but in its legal sense it means a wrongful act 
done intentionally without just cause or excuse. Housh v. State, 
43 Neb., 163, followed.  

3. Homicide: WRECKING OF TRAIN: MALICE: EVIDENCE. The plaintiff 

in error was indicted for the murder of one Hambell, a passenger 
on a railway train, by displacing the fixtures of the railway track, 
thereby causing the wreck of the train and the instant killing of 
Hambell. Held, (1) Whether the prisoner in displacing the fix
tures of the railway track acted maliciously was a question of 
fact for the jury, to be determined from all the circumstances and 
facts in evidence in the case; (2) that the prisoner's statements as 
to the motives which induced him to displace the fixtures of the 
railway track, while competent evidence, were not conclusive in his 
favor that he did not act maliciously; (3) that in order for the 
killing of Hambell to be murder in the second degree it was not 
essential that the evidence should show that the prisoner was 
possessed of a specific intent to either kill or injure Hambell or 
any other person upon the train.  

4. - : MALICE: EVIDENCE. When the fact of unlawful killing is 
proved, and no evidence tends to show express malice on the one 
hand, or any justification, mitigation, or excuse on the other, the 
law implies malice, and the offense is murder in the second de
gree.  

5. - : EFFECT OF DELAY IN 'TRTAL. The indictment against the 
prisoner was filed at the September, 1894, term of the court.  
There was a February, 1895, term, a May, 1895, term, and a Sep
tember, 1895, term, at which latter term the prisoner was tried 
and convicted. He was put on trial at the February, 1895, term, 
and the jury, after hearing the evidence, failed to agree upon a 
verdict and were discharged. Held, Construing sections 390 and 
391 of the Criminal Code, that the prisoner was not entitled to be
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discharged because not brought to trial either before the end of 
the second or the third term of court, in which his case was pend
ing, held after the indictment against him was found.  

6. - . By the constitution of the state the legislature Is invested 
with plenary legislative power and the defining of crimes, and 
prescribing punishment therefor is a legislative function.  

7. Constitutional Law: LEGISLATIVE POWER. Every legislative act 
comes before this court surrounded with the presumption of con
stitutionality, and this presumption continues until the act under 
review clearly appears to contravene some provision of the con
stitution.  

8. - : HOMICIDE. Section 93 of the Criminal Code does not violate 
any provision of the constitution. Said section is not void for 
uncertainty because the crimes of murder in the first degree, 
murder in the second degree, and manslaughter, are not defined 
in the proviso of said section.  

9. Criminal Law: PUNISHMENT. A criminal statute is not void for un
certainty which prescribes as a punishment for doing a certain 
act the same punishment which is prescribed for doing another 
named act, when the same criminal code defines the latter act and 
prescribes its punishment.  

10. - -: INSTRUCTIONS. While it is proper in a criminal case in 
defining a crime in an instruction to use the language of the 
statute descriptive of such crime, yet, if the import of the lan
guage used in the instruction is the same as the statute, an in
struction will not be held erroneous because the language em
ployed by the court is different from the language of the statute.  
Long v. State, 23 Neb., 33, followed.  

11. -- : - -: REc'PErITIONs. The trial court is not obliged to re
peat in every instruction the degree of proof required when the 
jury has been properly instructed that the state must make out 
its whole case beyond a reasonable doubt. (Carleton v. State, 43 
Neb., 373.) 

12. : : REVIEW. An instruction should be examined as a 
whole. All that the instruction contains should be looked to for 
the purpose of determining whether the party complaining of it 
was prejudiced by it. To single out a phrase, a word, or a sentence 
from an instruction and to examine such word or phrase sepa
rately from the other parts of the instruction is not a fair method 
of criticism.  

13. -- : -- : - , In an instruction the trial court used this 
language: "And if the jury find from the evidence that all the 
incriminating circumstances upon which the prosecution relies 
for a conviction will as well apply to some other person or per
sons as to the defendant, or if such facts and circumstances are 
reconcilable with any reasonable theory or hypothesis other than
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the guilt of the defendant, or if such facts and circumstances, 
together with the direct evidence offered in this case, do not sat

isfy the minds of the jury beyond any reasonable doubt of the 

guilt of the defendant, then you should, by your verdict, acquit 

him." Held, Applying the rule just above stated, that the use by 
the court of the expression "incriminating circumstances," if error, 
was without prejudice to the prisoner. Metz v. State, 46 Neb., 547, 

distinguished.  

14. - : JUnR: SPECIAL PANEL. In a county of seventy thousand 

inhabitants or more, where there is pending for trial in the dis

trict court a felony case, the judge of said court, if satisfied that 

a jury cannot be obtained from the regular panel to try such case, 

may direct the drawing and summoning of a special panel from 

which to select a jury to try such cause. (Code of Civil Proced

ure, sec. 668g.) 

15. - : And if in the selection of a jury the reg

ular panel be exhausted and the jury selected be discharged before 

reaching a verdict, the judge of the district court may direct the 

drawing and summoning of a second special panel from which to 
select a jury to try said case.  

16. - -- : --. And in selecting a jury from such second 

special panel the accused, unless he demands that the exhausted 

regular panel shall be recalled and re-examined, cannot be heard 
to complain that the court erred in not causing that to be done.  

17. Homicide: WRECKING OF TRAIN: EVIDENCE. The wreck which it 

was alleged the prisoner caused by displacing the fixtures of the 

railway track occurred on Thursday. The evidence against him 

was largely circumstantial. Held, Competent for the state to 

show that the prisoner was possessed of a superstitious belief that 

Thursday was a lucky day for him; that anything he attempted 

upon that day would succeed,-as this evidence tended to identify 

the prisoner as the man who displaced the fixtures of the railway 
track.  

18. Criminal Law: CROSS-EXAMINATION OF WITNESS: BIAs. A litigant 

has the right to cross-examine a witness produced against him to 

show the interest, bias, or prejudice of such witness, but the extent 

to which such an examination may be carried is a matter resting 

very largely in the sound discretion of the trial court. Consaut 

v. Sheldon, 35 Neb., 247, followed.  

19. -- : -: -: REVIEw. A case will not be reversed be 

cause of the limitation placed by the court upon the cross-ex

amination of a witness as to his interest or bias, unless it appears 

from the record that the party against whom the witness was 

called was probably prejudiced by such limitation.  

20. -: RULINGS ON EVIDENCE. It is not error for a trial court, 
on its own motion, to refuse to permit a witness to answer a ques-
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tion which calls for Incompetent, immaterial, or irrelevant evi
dence.  

21. - : CRoss-EXAMINATION OF WITNESSES. It is not competent 
to prove the bias or prejudice of one witness by the cross-examina
tion of another witness without at least first having cross-ex
amined the first witness as to his interest, bias, or prejudice.  

22. - : WITNESSES: EXPUNOING ANswERs. A litigant who pro
pounds a question to a witness and obtains from him an answer 
responsive thereto cannot complain that the court -erred in re
fusing on his motion to expunge such answer from the record.  

23. : A party is not prejudiced by the refusal of 
the court to strike out testimony of a witness as to when a cer
tain fact happened because the witness admits that he entered 
such fact in a book at that time and testifies from the entry rather 
than from his recollection, when it appears that the entry was 
correct and the party moving to strike out introduced in evidence 
the entry made in the book by the witness.  

24. - : TRIAL. ORDER OF INTRODUCING PRooF. The order in which 
a party shall introduce his proof is to a great extent discre
tionary with the trial court, and its action in that respect will 
not be cause for reversal when no abuse of discretion is shown.  
Basye v. State, 45 Neb., 261, followed.  

2b. - : - : PLEAS. There can never properly be more than one 
issue before the court in a criminal case at one time, and so long 
as the plea of not guilty remains on the record, a plea in bar is 
improper, and the state is under no necessity of replying or de
murring to such plea, and the court, on its own motion, may dis
regard it. (Marshall v. State, 6 Neb., 120; Korth v. State, 46 Neb., 
631.) 

26. - : . If a prisoner, after a plea of not guilty, 
tenders a lawful and proper plea in bar, stating facts which have 
occurred or come to his knowledge since the entry of his plea of 
not guilty, and which facts, if true, entitle him to discharge, then 
it Is the duty of the court to permit the prisoner to withdraw his 
plea of not guilty and file such plea in bar.  

27. : : FORMER JEOPARDY.. The prisoner, after a plea of 
not guilty and without withdrawing, or requesting to withdraw 
such plea, filed a plea of "former jeopardy" which was neither 
signed nor sworn to by the prisoner. [Held, (1) That such plea in 
bar was invalid; (2) that the state was under no obligation to 
demur or reply to It, and that the court was justified in disregard
ing it and, on its own motion, striking it from the files.  

28. - : It seems that a plea of "former jeopardy" 
should set out the record; that is, the former indictment and ac
quittal or conviction, and the statements of fact, viz., the identity
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of the person acquitted or convicted and the offense of which he 
was acquitted or convicted.  

29. - : INSANITY OF Junon: DISCHARGE OF JURY.  
The prisoner was put on trial before a jury, and, after part of the 
evidence for the state was in, one of the jurymen became sick, 
was examined by a commission appointed by the court, and found 
and adjudged to be insane, whereupon the court discharged the 
jury without prejudice to the future prosecution of the prisoner 
and entered such facts, findings, and orders upon his record. On 
being brought to trial a second time the prisoner, by an invalid 
plea in bar, claimed the right to be discharged by reason of these 
facts. Held, (1) That the invalid plea in bar would be treated as 
a motion to be discharged, grounded on the actions and ruling of 
the court in the case as disclosed by the record; (2) that the in
sanity of a juror was an accident or calamity authorizing the 
discharge of the jury within the meaning of section 485 of the 
Code of Criminal Procedure; (3) that the action of the court in 
the premises was fully authorized by said section of the Code, 
and the record disclosed affirmatively that the prisoner had not 
been in "former jeopardy." 

30. -: CONFESSIONs. The corpus delicti is the foundation of every 
criminal prosecution, and the confession of an accused that he 
committed the crime is not alone sufficient evidence to sustain his 
conviction thereof. (Ashford v. State, 36 Neb., 38.) 

31. - : - : EVIDENCE. The confessions of a prisoner that he 
committed the crime with which he is accused, if freely and vol
untarily made, are competent evidence to be considered by the 
jury in connection with all other facts and circumstances in evi
dence in the case in determining whether the accused did in fact 
commit the crime with which he is charged.  

32. - : INSTRnucToNs: REVIEW. The burden is upon the party com
plaining of the refusal of the district court to give an instruction 
not only to show that he was probably prejudiced by such refusal 
of the court, but that the entire instruction is correct as a proposi
tion of law and applicable to the facts in evidence in the case.  

33. -:This court wilt not reverse a case because 
the court refused to give an instruction asked, when the substance 
of such instruction is included in other instructions given. (Bush 
v. State, 47 Neb., 642.) 

34. - : - : REASONABLE DoUBT. The charge of the court on 
the subject of reasonable doubt set out in the opinion and ap
proved.  

35. - : PRESUMPTION OF INNOCENCE. A defendant accused of a 
crime is presumed to be innocent, and such presumption begins 
with the accusation and continues until the state has established 

24
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the guilt of the defendant beyond a reasonable doubt. But it is 
not the law that a jury is bound to acquit an accused simply be
cause one of the jurymen entertains a reasonable doubt of his 
guilt. In such a case the jury cannot convict; but It does not 
therefore follow that it then becomes the duty of the other jury
men to surrender their convictions and acquit.  

36. - : INSTRUcTIONs: EVIDENCE. It is not prejudicial error for a 
court in its charge to say to the jury that the evidence before 
them is both direct and circumstantial.  

37. - : : - The court, in an instruction, stated to the 
jury that there had been offered in the case both direct and cir
cumstantial evidence. He then defined these two kinds of evi
dence and stated that the circumstantial evidence which had been 
received was legal and competent, and then said: "And if it is 
of such a character as to exclude every reasonable theory, suppo
sition, or hypothesis other than that of the defendant's guilt, 
then, and in that event, it should be given the same weight by you 
as direct evidence." Held, (1) That the last clause of the instruc
tion quoted was erroneous; (2) but when considered in connection 
with the remainder of the instruction, that it was error without 
prejudice; (3) that it was not an unconditional instruction to the 
jury to give the same weight to circumstantial evidence as direct 
evidence.  

38. - : : . The charge of the court on the subject of 
the weight of evidence and the credibility of witnesses set out in 
the opinion and held not prejudicially erroneous.  

39. Homicide: WRECKING OF TRAIN: EVIDENCE. About 10 o'clock in 
the evening a train was derailed at a trestle and a passenger 
thereon killed. The defendant was indicted for causing the de
railment of the train and the death of the passenger, by unscrew
ing the nuts from the fish-plate bolts with a monkey-wrench in
troduced in evidence, and by removing the spikes holding down 
a rail on the trestle with a claw-bar introduced in evidence, just 
prior to the occurrence of the wreck; and the evidence in behalf 
of the state tended to show that the defendant displaced the 
fixtures as charged. A witness testified for the defendant that be 
was fishing near the trestle where the wreck occurred on the 
afternoon of that day and that he left the locality about dark; 
that while in the vicinity he saw no one nor heard any noise 
about the trestle. Another witness testified, as an expert for the 
defendant, that it was impossible for a man with the monkey
wrench in evidence to unscrew the nuts on the fish-plate bolts of 
the railway track. The court permitted the state, in rebuttal, to 
prove by a non-expert that with the monkey-wrench in evidence 
he unscrewed eight nuts from as many fish-plate bolts on a por
tion of the said railway track, in all respects like the track on the 
trestle, with the exception that where the witness experimented 
the track was on the earth, and with the claw-bar in evidence he
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also removed all the spikes which held down a rail, and that he 
did all this work in twenty-one minutes. Held, (1) That this evi
dence of the state was rebuttal testimony; (2) that the conditions 
of the track where the experiment was made were substantially 
the same as the conditions existing on the trestle where the al
leged displacement of the fixtures was made, and that therefore 
the evidence was competent; (3) that the difference in conditions 
existing between the track where the experiment was made and 
the track where the displacement occurred did not render the evi
dence incompetent but was proper for consideration by the jury 
in determining the weight to be given to the evidence of the ex
periment.  

40. - : MOTION FOR NEW TRIAL: PRESENCE OF PRISONER. A person 
convicted of felony, and represented by counsel, cannot, as a matter 
of right, insist on being present In court either at the time of the 
filing, the argument, or the ruling upon his motion for a new trial.  
Miller v. State, 29 Neb., 437, followed.  

41. New Trial: NEWLY-DISCOVERED EVIDENCE. The denial of a motion 
for a new trial upon the ground of newly-discovered evidence will 
not be held erroneous when it appears that the newly-discovered 
evidence is cumulative and would not probably change the result 
already reached.  

42. Homicide: RAILWAY WRECK: EVIDENCE. The evidence examined, 
and held to sustain the finding of the jury (1) that the railway 
wreck and the death of Hambell were caused by the displacement 
of the fixtures of the railway track; (2) that the defendant pur
posely and maliciously displaced such fixtures.  

ERROR to the district court for Lancaster county.  
Tried below before HOLfES, J. Affirmed.  

Alex. Altschuler and George A. Adams, for plaintiff in 
error. I 

C. J. Smyth, Attorney General, Ed P. Smith, Deputy At
torney General, and W. H. Woodward, County Attorney, for 
the state.  

RAGAN, C.  

In the district court of Lancaster county George Wash
ington Davis was convicted of the crime of murder in the 
second degree, for the killing of one William 0. Hambell, 
by removing the nuts, bolts, fish-plates, angle bars, and
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by displacing a rail of a bridge of the Chicago, Rock 

Island & Pacific Railway Company, thereby causing the 

derailment of a passenger train on which said Hambell 

was riding. Davis brings the judgment of life imprison

ment pronounced against him upon such conviction here 

for review.  
1. The first argument made by counsel for Davis is that 

the evidence is insufficient to sustain a conviction of mur

der in the second degree; that the evidence at most would 

sustain only a conviction of manslaughter. Section 4 of 

the Criminal Code provides: "If any person shall pur

posely and maliciously, but without deliberation and pre

meditation, kill another, every such person shall be 

deemed guilty of murder in the second degree." And 

section 5 of said code is as follows: "If any person shall 

unlawfully kill another without malice, * * * every 

such person shall be deemed guilty of manslaughter." 

Section 93 of the Criminal Code is as follows: "Every per

son who shall wilfully and maliciously remove, break, 

displace, throw down, destroy, or in any manner injure 

* * * the tracks, or any bridge, viaduct, culvert, 

trestle-work, embankment, parapet, or railroad in this 

state, now in operation, or which shall hereinafter be put 

in operation, or who shall willfully and maliciously 

place any obstruction upon the rail or rails, track 

or tracks of any such railroad shall be punished by im

prisonment in the penitentiary not less than one year nor 

more than twenty years; Provided, however, That if any 

person shall, by the commission of either of the aforesaid 

offenses, occasion the death of any person or persons, the 

person or persons so offending shall be deemed guilty of 

murder in the first or second degree, or manslaughter, ac

cording to the nature of the offense, and, on conviction 

thereof, shall be punished as in other cases." The evi

dence, without controversy, shows that on the evening of 

August 9, 1894, the said William 0. Hambell boarded a 

passenger train of the railway company at Fairbury, Ne

braska, to come to the city of Lincoln, Nebraska; that
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when said train was within about four miles of the city 
of Lincoln it was derailed or fell from a bridge on the 
railway and said Hambell was instantly killed. The evi
dence also tended to show that certain fixtures of the rail
way track on the bridge had been displaced just prior to 
the time the train reached the bridge; that this displace
ment of the fixtures of the track caused the derailment of 
the train; and that Davis displaced the fixtures of said 
track. Davis' explanation of the motive which prompted 
him to displace the fixtures of the railway track, as shown 
by the evidence of the state's witnesses, is that he in
tended to signal the train on which Hambell was a pas
senger, stop it, advise the persons on the train that the 
fixtures of the track had been displaced, in the hope that 
for his conduct in that respect the railway company would 
give him employment, or that the passengers on the train 
would make him a gift of some money; that lie was not 
personally acquainted with Hambell, or any other person 
upon that train, and that he did not intend to cause the 
derailment of the train. Aside from the facts and cir
cumstances in evidence in the case this is the only ex
planation of the motive which influenced Davis in 
displacing the fixtures of this railway track, and the 
argument of his counsel is that since Davis was not ac
quainted with Hambell or any other passenger upon the 
train, since he had not in mind the specific intent to take 
the life or to injure any particular person upon the train, 
this evidence does not disclose that Davis, in removing 
the fixtures from the railway track, was actuated by mal
ice against Iambell or any other person, and that, there
fore the evidence is, insufficient to sustain a conviction of 
murder in the second degree. To do a thing maliciously 
is to do that thing with malice, and malice is an essential 
element in the crime of murder, both at common law and 
under the statute. "Malice," in common acceptation, 
means ill-will against a person, but in its legal sense it 
means a wrongful act done intentionally without just 
cause or excuse. (Housh v. State, 43 Neb., 163; Bromage
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v. Prosser, 4 Barn. & Cres. [Eng.], 255; Milton v. State, 6 
Neb., 136.) In McClain v. Commonwealth, 110 Pa. St., 263, 

it is said: "The distinguishing criterion of murder is 

malice aforethought. But it is not malice in its ordinary 

understanding alone,-a particular ill-will, a spite, or a 

grudge. Malice is a legal term implying much more. It 

comprehends not only a particular ill-will, but every case 

where there is a wickedness of disposition, hardness of 

heart, cruelty, recklessness of consequences, and a mind 

regardless of social duty, although a particular person 

may not be intended to be injured." (People v. Taylor, 36 

Cal., 255.) In order then for the jury to find that the 

spirit or purpose which actuated Davis in displacing the 

fixtures from this railway track was a malicious one it 

was not indispensable that the evidence should disclose 

that Davis was possessed of any ill-will, hatred, or malice 

towards Hambell, or any other person upon that train, 
or that he was acquainted with any person upon that 

train. Whether Davis, in displacing the fixtures of the 

railway track, was possessed of malice or acted mali

ciously was a question of fact for the jury, to be deter

mined, like any other question of fact, from all the circum

stances and facts in evidence in the case. As already 

stated, the purpose and intention which Davis had in 

min'd in displacing the fixtures of the track is his state

ment of his purpose. This statement, while competent 

evidence, was not conclusive in Davis' favor that he did 

not act maliciously. The jury was not obliged to disregard 

all the other evidence in the case and take his statement 

as to his intention and purpose in displacing the fixtures 

of this track. Davis, having displaced the fixtures of the 

track, caused the derailment of the train and the death of 

Hambell, the law by presumption supplied the proof that 

Davis' conduct was actuated by malice; and if the evi

dence had afforded no explanation whatever of the mo

tives which prompted Davis to do what he did, that pre

sumption would have been conclusive that Davis acted 

maliciously. (Preuit v. People, 5 Neb., 377.) In Davis v.
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State, 25 0. St., 369, it was said: "Where the fact of kill
ing is proven, malice is to be presumed, and all the cir
cumstances of justification, excuse, or extenuation mast 
be made out by the accused, unless they appear from the 
evidence adduced against him." In State v. Decklotts, 19 
Ia., 447, it is said: "Malice is presumed from the commis
sion of an act wrongful in itself and without just cause 
or excuse. Our statute has not altered the common law 
requisites of murder. What was murder at common law 
is still murder under our statute. The boundaries of the 
field of this offense remain unchanged, but it is divided 
into two degrees: murder in the first and murder in the 
second degree. A specific intention to kill, to take life, 
is not essential at common law to constitute murder; nor 
is it essential, under our statute, to constitute murder in 
the second degree." In TVellar v. People, 30 Mich., 16, it 
was held: "To constitute murder the intent need not be to 
take the life of the person killed, or even to inflict a per
sonal injury upon him." In Harris v. State, 8 Tex.  
App., 90, it is said: "When the fact of unlawful killing 
is proved, and no evidence tends to show express malice 
on the one hand, or any justification, excuse, or mitigation 
on the other, the law implies malice, and the offense is 
murder in the second degree." In Beauchamp v. State, 
6 Blackf. [Ind.], 319, it is said: "Malice aforethought 
means the intention to kill; and when such means are used 
as are likely to produce death the legal presumption is 
that death was intended." To the same effect see Peoplc 
v. Taylor, 36 Cal., 255; State v. Wisdom, 84 Mo., 177; Peoplc 
v. Goslaw, 14 Pac. Rep. [Cal.], 788; C(ons v. People, 6 N. E.  
Rep. [Ill.], 463. In Mayes v. People, 106 Ill., 306, Mayes, 
in an angry and excited state of mind, threw a beer glass 
at his wife. The glass struck a lamup which she was car
rying, breaking the same and causing the oil therein to 
take fire and burn her, from which she died. The su
preme court said that it was immaterial whether Mayes 
intended the glass should strike his wife or some other 
person in the room, or whether he had no specific intent,
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but acted from general malicious recklessness disregard
ing any and all consequences; in either case he was guilty 
of murder. And the court held: "Where an act, unlaw
ful in itself, is done with deliberation, and with intention 
of mischief or great bodily harm to some particular per
son, or of mischief indiscriminately, fall where it may, 
and death ensues from such act, against or beside the 
original intention of the party, it will be murder. But 
when the act is unlawful, and manifests a reckless, mur
derous disposition on the part of the person charged, or, 
in the words of the old law ok, 'A heart void of social 
duty, and fatally bent on mischief,' the presumption of 
law is that the mind assented to what the hand did with 
all the consequences resulting therefrom." Therefore, 
when the jury came to consider the question as to whether 
Davis' conduct in the premises was actuated by malice, 
it had upon one hand the proof which the law furnished 
by presumption and all the facts and circumstances in 
evidence in the case, and upon the other hand it had 
Davis' statement as to his intentions and motives, and we 
cannot say that the jury reached a wrong conclusion in 
finding that Davis acted purposely and maliciously.  

2. A second argument of counsel for Davis is that the 
district court erred in overruling his motion to be dis
charged from custody because more than three terms of 
court intervened between the time of the filing of the 
information against him and of his being placed on trial.  
The contention of counsel is that the information against 
Davis was filed at the September, 1894, term of the court; 
that there was a February, 1895, term, a May, 1895, term, 
and a September, 1895, term, at which latter term Davis 
was put on trial. Section 390 of the Criminal Code pro
vides that a person indicted for a crime and committed to 
prison who is not brought to trial before the end of the 
second term of the court having jurisdiction of the of
fense held after the indictment is found shall be entitled 
to be discharged. And section 391 of the Criminal Code 
provides that a person indicted for an offense who has
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given bail for his appearance, and who shall not be 
brought to trial before the end of the third term of court 
in which the cause is pending held after such indictment 
is found, shall be entitled to be discharged. The record 
shows that Davis was never admitted to bail, and there
fore this motion is not based on said section 391. The 
motion, then, must have been based on the provisions of 
said section 390, and the discharge of the prisoner claimed 
upon the ground that more than two terms of court inter
vened between the filing of the information against him 
and the term at which he was put upon trial,-the word 
"three" in the motion having been used inadvertently 
instead of two; and since to so regard the motion would 
be to the prisoner's advantage, we will construe it as a 
motion.to discharge because he was not placed on trial 
before the end of the second term of court held after the 
information was filed. The record shows that Davis was 
put on trial in March, 1895, the term which his counsel 
say was the February, 1895, term, and that the jury 
failed to agree; and it is not claimed but that the Febru
ary, 1895, term of court was the first term of the court 
held after the term at which the indictment was found.  
If, then, the motion of the plaintiff in error is to be dis
charged because not brought to trial before the end of 
the second term of court after the term at which the in
dictment was found, there is no merit in the motion. If 
the sections of the Criminal Code just quoted are to be 
so construed as to entitle one under indictment for a 
crime and incarcerated to be discharged unless brought 
to trial before the end of the third term held after the 
term at which the indictment is found, still the motion 
was without merit, as the record shows that the prisoner 

was brought to trial, although the jury disagreed, -at the 
first term of court held after the term at which the indict
ment was returned. Again, if, within the meaning of 

said sections of the Criminal Code, the prisoner was not 
"brought to trial" in March, 1895, because the jury failed 
to agree; and if, as counsel say, there was a May, 1895,
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term of the court, still the prisoner would not be entitled 
to be discharged because not brought to trial until the 
September, 1895, term; because in computing terms of 
court mentioned in said section 391 the term of court at 
which the indictment was found is to be excluded.  
(Whitner v. State, 46 Neb., 144; Korth v. State, 46 Neb., 
631.) 

3. The third assignment of error is that the district 
court erred in refusing to give to the jury, at the request 
of the prisoner, the following instructions: 

"28. The jury are instructed that if you believe from 
the evidence that any witness before testifying in this 
case has made any statement out of court concerning any 
of the material matters materially different and at vari
ance with what he or she stated on the witness stand, 
then this jury are instructed by the court that these facts 
tend to impeach either the recollection or the truthful
ness of such witness, and the jury should consider these 
facts in estimating the weight which ought to be given to 
his or her testimony.  

"29. The jury are further instructed that if you believe 
from the evidence that any witness, before testifying in 
this case at this trial, had heretofore been a witness in 
this case at a former trial or at the coroner's inquest, 
and while under oath testified to any matters material to 
this case materially different and at variance with what 
he or she stated on the witness stand at this trial, then 
the jury are instructed by the court that these facts tend 
to impeach either the recollection or the truthfulness of 
such witness, and the jury should consider these facts in 
estimating the weight which ought to be given to such 
witness' testimony." 

The maxim, "Falsus in uno, falsus in onenibus," is appli
cable alone where a witness has willfully testified falsely 
to a material fact. (Buffalo County v. Vai Sickle, 16 Neb., 
363; Kay v. Noll, 20 Neb., 380.) The foregoing requests 
were faulty and rightly refused, because they omitted the 
scient r that the witness willfully made a statement out
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of court or testified on a former trial of a material matter 
substantially different from his testimony on the last 
trial.  

4. A fourth assignment of error is that the court erred 
in refusing to give instructions Nos. 7 and 30 requested 

by the plaintiff in error. These instructions are sub
stantially the same, No. 30 being as follows: "The jury 
are instructed that in weighing the testimony greater 
care should be used by the jury in relation to the testi
mony of persons who are interested in or employed to 
find evidence against the accused than in other cases, 
because of the natural and unavoidable tendency and 
bias of the mind of such persons to construe everything 
as evidence against the accused and disregard everything 

which does not tend to support their preconceived opin
ions of the matter in which they are engaged; and the 

jury are instructed that if any such persons have testified 
in this case, it is your duty to criticise such testimony 
more carefully than that given by witnesses who are 

wholly disinterested." This instruction is substantially 
like an instruction requested by the prisoner and refused 
by the district court in Preuit v. People, 5 Neb., 377, and 

in which case it was held that the instruction should have 

been given. But the ruling was placed upon the ground 

that the district court in that case had not in any other 

instruction given the substance of the one refused. In 
Heldt v. State, 20 Neb., 492, a detective, in the guise of a 

friend, induced a suspected person to confess to the com
mission of the crime. It was there held that the credi

bility of the detective was for the jury, but that the jury 

should be specially instructed to weigh his evidence with 

greater care than it would weigh the evidence of a wholly 
disinterested witness. We do not think, however, that 

the court erred in refusing to give the instruction tinder 

consideration in the case at bar, for the reasons: (1) The 
court gave the substance of what was proper of the in

struction requested and refused in instruction No. 24 

given on the court's owvn motion; and (2) because the
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instruction requested was not applicable to the evidence.  
The record does not disclose that any witness who testi
fied for the state was "interested in" or employed to find 
evidence against the prisoner. So far as the record 
shows, none of the witnesses were either informers or 
detectives.  

5. The next contention of counsel for plaintiff in error 
is that section 93 of the Criminal Code, under which the 
prisoner was indicted and convicted, is invalid. The 
theory of counsel seems to be that since the purpose of 
the adoption of section 93 was to make the willful and 
malicious displacement of the fixtures of a railway track 
a felony, punishable by imprisonment in the penitentiary 
for not more than twenty years, that the legislature was 
without power to incorporate into said section the pro
viso that if such displacement of such fixtures should 
occasion the death of any one, the person displacing the 
fixtures should be guilty of murder in the first degree, 
second degree, or manslaughter, according to the nature 
of the offense. Counsel have not cited us to any pro
vision of the constitution which this section 93 of the 
Code violates, and we are not aware of any such a pro
vision. By the constitution of the state the legislature 
is invested With plenary legislative power, and the defin
ing of crimes and prescribing punishment therefor is a 
legislative function. (Hallenbcek v. Hahn, 2 Neb., 377; 
Hankins v. People, 106 Ill., 628.) In Cooley's Constitu
tional Limitations [6th ed.], chapter 7, page 201, it is 
said: "The judiciary can only arrest the -execution of a 
statute when it conflicts with the constitution. It can
not run a race of opinions upon points of right, reason, 
and expediency with the law-making power. Any leg
islative act which does not encroach upon the powers 
apportioned to the other departments of the government, 
being prima facie valid, must be enforced, unless restric
tions upon the legislative authority can be pointed out 
in the constitution and the case is shown to come within 
them." It is no part of the duty of the courts to inquire
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into the wisdom, the policy, or the justness of an act of the 

legislature. Our duty is to ascertain and declare the 

intention of the legislature, and to give effect to the legis

lative will as expressed in the laws. Every legislative 

act comes before this court surrounded with the presump

tion of constitutionality; and this presumption continues 

until the act under review clearly appears to contravene 

some provision of the constitution. The courts are by 

the constitution not made critics of the legislature, but 

rather guardians of the constitution; and though the 

courts might have a doubt as to the constitutionality of 

the legislative act all such doubts must be resolved in 

favor of the law.  
A second argument in support of the contention under 

consideration is that the proviso of said section 93 is void 

for uncertainty, because the crimes of murder in the first 

degree, murder in the second degree, and manslaughter 

are not defined in the proviso. In support of this conten

tion counsel cite us to Johnston v. State, 14 So. Rep. [Ala.], 
629. In that case a statute provided that one who should 

take away with intent to steal or hold for a reward 

a dog registered under the provisions of the act should, 
on conviction thereof, be punished as in 6ther cases of 

larceny. It appears that under the law of Alabama 

there were two classes of larceny,-grand and petit,-and 

that by the statutes of the state dogs were not property 

nor declared to be of any value. The court admitted that 

it was competent for the legislature to make the taking 

and carrying away of dogs a crime of any nomenclature 

or degree, but held the statute void for uncertainty, for 

the reason that when a party was convicted under the 

statute the court was unable from the act to determine 

what judgment to pronounce,-whether to punish the con

victed party for petit or grand larceny,-since the dog 

was not property and was of no value. Another case 

cited by counsel for plaintiff in error in support of the 

contention under consideration is State v. Gaster, 12 So.  
Rep. [La.], 739. A statute of that state denounced and
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punished as a crime any civil officer guilty of "any mis
demeanor in the execution of his office." The court held 
that this statute was void for uncertainty, because it did 
not on its face define what act should constitute a misde
meanor, and that there was no other act in force which 
did; and that in Louisiana all crimes were statutory.  
The court also held that the act was unconstitutional 
because it remitted the definition of "misdemeanor" to the 
judiciary. But these authorities do not support the con
tention of counsel. There is no uncertainty in the pro
viso of said section 93. If one willfully and maliciously 
displaces the fixtures of a railway track, and thereby 
causes the death of another person, he is guilty of murder 
in the first degree, if the evidence discloses that what he 
did he did purposely and of his deliberate and premedi
tated malice; and guilty of murder in the second degree 
if the evidence discloses that he acted purposely and 
maliciously, but without deliberation and premeditation; 
and guilty of manslaughter though he acted -without 
malice and the killing was unintentional, since it re
sulted from the displacement of the railway fixtures, 
declared by the statute to be an unlawful act. It is for 
the jury to say from the evidence which of these three 
crimes, if either, the person accused has committed, and 
this having been found, the court has but to pronounce 
the judgment prescribed by other sections of the Crimi
nal Code for the commission of such crime. A criminal 
statute is not void for uncertainty which prescribes as a 
punishment for the doing of a certain act the same pun
ishment that is prescribed for doing another named act, 
when the same criminal code defines the latter act and 
prescribes its punishment.  

6. The sixth assignment of error is that the court in
formed the jury in his charge that the crimes of murder 
in the first degree and murder in the second degree and 
manslaughter were charged in each of the two counts of 
the indictment on which Davis was tried; whereas, as a 
matter of fact, only the first count of such indictment

318 [VOL. 51



Davis v. State.  

charged him with murder in the first degree. The court 
did err in this respect, since only the first count of the 
indictment charged Davis with the crime of murder in 
the first degree. But the jury found Davis not guilty of 
murder in the first degree as charged in the first count of 
the indictment, and we are unable to see how this error 
of the court in making the statement he did was preju
dicial to the plaintiff in error.  

7. The seventh argument is that the court erred in de
fining the crime of murder in the first degree in its fourth 
instruction to the jury. We have examined this instrue
tion and we do not think the court did err in defining 
therein the crime of murder in the first degree; and if it 
did, it was error without prejudice to Davis, as he was 
found not guilty of that crime.  

8. The eighth assignment of error is that the court 
erred in giving instructions Nos. 5 and 6 of the instruc
tions given on its own motion. These instructions are as 
follows: 

"5. The statutes define murder in the second degree, 
and provide as follows: 'If any person shall purposely 
and maliciously, but without deliberation and premedi
tation, kill another party, such person shall be deemed 
guilty of murder in the second degree, and on conviction 
thereof shall be imprisoned in the penitentiary not less 
than ten years or during life, at the discretion of the 
court.' 

"6. The statutes define manslaughter and provide as 
follows: 'If any person shall unlawfully kill another 
without malice, either upon a sudden quarrel or uninten
tionally, while the slayer is in the commission of an un
lawful act, every such person shall be deemed guilty of 
manslaughter, and upon conviction thereof shall be im
prisoned in the penitentiary not more than ten years nor 
less than one year.' 

The criticism made on these instructions is that the 
court did not say to the jury that they applied to either 
the first or second counts of the information. The court
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had already told the jury with what crime Davis was 
charged in the first count of the information, and with 
what crime he was charged in the second count of the 
information; and in giving these instructions the court 
not only quoted the exact language of the statute, but 
stated the conclusions of fact which the jury must find in 
order to convict the plaintiff in error of either manslaugh
ter or murder in the second degree. It was wholly un
necessary for the court to say to the jury, in so many 
words, that these instructions applied to the second count 
of the information. The district court had a right to pre
sume that the jury was possessed of average intelligence; 
and the court having told the jury that Davis was 
charged in the second count of the indictment with mur
der in the second degree, in which charge was also em
braced the charge of manslaughter, and then having 
instructed them what the law required to be proved in 
order to a conviction of murder in the second degree or 
of a conviction of manslaughter, lie was not obliged to 
specifically say to the jury: These two instructions have 
reference only to the charge in the second count of the 
indictment. The jury would understand that without 
their attention being in this specific manner directed 
thereto.  

9. We have already disposed of the ninth assignment 
of error by what we have said in the sixth, as the error 
of the court complained of in the ninth assignment con
sisted in stating to the jury that the second count of the 
indictment charged murder in the first degree.  

10. The tenth assignment of error is that the court 
erred in giving instruction No. 8 of the instructions given 
to the jury on its own motion. The instruction is as fol

lows: "You are instructed that in prosecutions on an in
formation for murder in the first degree, if the evidence 
fails to sustain the charge of murder in the first degree 

the jury may, under such information, if the evidence 
shall justify and warrant it under the law now given you, 
find the defendant guilty of murder in the second degree
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or manslaughter, as the case may be." Counsel for 
plaintiff in error, speaking of this instruction, say: "The 
objection to this instruction is that nowhere in the in
struction has the court instructed the essential require
ments of the statute to authorize the jury in finding the 
defendant guilty of murder in the second degree or man
slaughter." These criticisms are unwarranted by the 
record. The court in the fourth instruction to the jury 
defined murder in the first degree, in the fifth instruction 
it defined murder in the second degree, and in the sixth 
instruction it defined manslaughter. The instruction was 
correct as a matter of law, and if the court had failed to 
give such instruction as this, it would probably have been 
reversible error, because the crimes of murder in the sec
ond degree and manslaughter are both included in the 
crime of murder in the first degree; and if Davis had been 
indicted only for the crime of murder in the first degree, 
the jury, if the evidence warranted it, might have found 
him guilty of the crime of manslaughter or murder in the 
second degree. The giving <f this instruction was not 
prejudicial to the prisoner; on the contrary, it was in
tended to be and was to his advantage. In this connec
tion counsel for the prisoner ask us to define the crimes 
of murder in the second degree and manslaughter as con
templated by section 93 of the Criminal Code. Counsel 
misunderstand this section of the Code. It does not de
fine nor does it attempt a definition of murder in the sec
ond degree nor of manslaughter. Murder in the second 
degree is defined by section 4 of the Criminal Code and 
manslaughter is defined by section 5 of the Criminal Code; 
but section 93 of the Criminal Code simply declares that 
if one shall willfully and maliciously displace the fixtures 
of a railway track, and such displacement shall cause the 
death of a person, the person so displacing the fixtures 
shall be guilty of murder in the second degree, if the evi
dence warrants the conclusion that such person acted 
purposely and maliciously, and whether he was so actu
ated or not is a question of fact.  

25
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11. The eleventh argument is that the court erred in 
giving instruction No. 11 of the instructions given on its 
own motion. The instruction is as follows: "Delibera
tion and premeditaton are not elements of the crime of 
murder in the second degree, but malice is an essential 
ingredient of such a crime. To constitute murder in the 
second degree there must have been a willful killing done 
purposely and maliciously, but without deliberation and 
premeditation; but if the evidence establishes the fact 
that the killing was unlawful and was done with delib
erate and premeditated malice, then the offense is murder 
in the first degree if the evidence further shows that the 
killing was intentionally, purposely, and unlawfully 
done." The first criticism on this instruction is that the 
court, in enumerating the essential ingredients of murder 
in the first degree, did not use the language of section 3 
of the Criminal Code. This section provides that if any 
person shall purposely and of deliberate and prem edi
tated malice kill another, etc.; while in the instruction 
complained of the court said that if the killing was un
lawful and was done of deliberate and premeditated 
malice, then the offense was murder in the first degree 
if the evidence further showed that the killing was inten
tionally and purposely and maliciously done. We think 
that the language used by the court is substantially the 
language of the Code. The arrangement of the court's 
language is somewhat different from the arrangement of 
the language of the statute, but no sensible man could 
have been misled as to the meaning of the instruction.  
In Long v. State, 23 Neb., 33, it was held: "While it was 
advisable to use the statutory language descriptive of a 
crime in an instruction, yet, if the import of the words 
used in the instruction was the same as the statute, an 
instruction would not be held erroneous because the lan
guage employed by the court was different from the 
language of the statute." A second criticism of the in
struction is that in it the court did not tell the jury that 
the fact that the killing was done purposely with delib-
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erate and premeditated malice must be established 
beyond a reasonable doubt. The court had already ex
plained to the jury the material allegations in each count 
of the indictment, and had told the jury that in order to 
a conviction of Davis under either count of the indictment 
it was incumbent upon the state to establish beyond a 
reasonable doubt each of the material allegations of such 
count. The court was not obliged to repeat in every in
struction the degree of proof required, since the jury had 
been told that the state must make out its whole case be
yond a reasonable doubt. (Carleton v. State, 43 Neb., 373.) 

12. The twelfth argument is that the court erred in giv
ing instruction No. 21 of the instructions given on its own 
motion. It is as follows: "Where circumstances alone are 
relied upon for conviction the rule of law is, to warrant a 
conviction, such a state of facts and circumstances must 
be shown that they are all consistent with the guilt of the 
defendant, and such as cannot upon any reasonable theory 
and hypothesis be true and the defendant be innocent; 
and in this case this rule should be applied by the jury 
to that portion of the evidence offered by the state wholly 
of a circumstantial nature, and if the jury find from the 
evidence that all the incriminating circumstances upon 
which the prosecution relies for a conviction will as well 
apply to some other person or persons as to the defend
ant, or if such facts and circumstances are reconcilable 
with any reasonable theory or hypothesis other than the 
guilt of the defendant, or if such facts and circumstances, 
together with the direct evidence offered in this case, do 
not satisfy the minds of the jury beyond any reasonable 
doubt of the guilt of the defendant, then you should by 
your verdict acquit him." The criticism made upon this 
instruction is the use by the district court of the phrase 
"incriminating circumstances." "Incriminate" means to 
charge with a crime, and an incriminating circumstance 
is one which tends to show that a crime has been com
mitted, or that some particular person committed it. An 
instruction should be examined as a whole. All that the
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instruction contains should be looked to for the purpose 

of determining whether the party complaining of it was 

prejudiced by it. To single out a phrase, a word, or a 

sentence from an instruction and to examine such word 

or phrase separately from the other parts of the instruc

tion is not a fair method of criticism. In the case at bar 

the state had introduced in evidence a number of circum

stances which tended to show that the fixtures of the rail

way track of the Rock Island railway had been removed; 

that in constequence thereof a passenger train had 

been derailed and in consequence of this said Hambell 

and others were killed; and that Davis removed these 

fixtures. An analysis of the instruction under consid

eration shows that the court, mindful of the presunp

tion of the innocence with which the law surrounded the 

prisoner, by it, for the prisoner's benefit, cautioned the 

jury against a hasty conclusion of the guilt of the prisoner 

by reason of the circumstances in evidence. The court 

in the first sentence of the instruction told the jury that 

to warrant the conviction of Davis upon circumstantial 

evidence not only must the circumstances be consistent 

with his guilt, but that they must be such as could not 

upon reasonable theory be true and Davis be innocent.  

In the second sentence the court told the jury to apply 

that rule to the circumstantial evidence in the case pro

duced by the state, and if they should find that all the 

circumstances offered in evidence by the state which 

tended to show that a crime had been committed and that 

Davis committed the crime would apply as well to some 

other person as to Davis, or if this evidence was recon

cilable with any reasonable theory other than the guilt 

of Davis, or if this evidence, when taken in connection 

with the other evidence in the case, did not convince them 

beyond a reasonable doubt that Davis was guilty, they 

should acquit him. When all parts of this instruction 

are considered together it turns out to be an instruction 

very favorable for the prisoner, and it would require a 

stretch of the imagination to conclude that Davis was
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prejudiced by the giving of the instruction even if the 
court should not have used the term "incriminating cir
cumstances." The instruction is in substance the same 
as instructions 1, 8, 9, 10, and 11 which the prisoner re
quested the court to give in his behalf. To adopt the 
theory of counsel for the prisoner here and hold that this 
conviction should be reversed because the court used the 
phrase "incriminating circumstances" in the manner and 
in the connection in which it used it, would be to lay down 
a rule which would make it practicably impossible for a 
district court to safely instruct a jury in a criminal case.  
It never was the intention of the law that the district 
judges of the state should abdicate their reason because 
a man was on trial charged with the commission of a 
crime; nor does the law of the land place the district 
judges in a strait-jacket in criminal trials, nor make 
of them mere machines to repeat certain general propo
sitions of law in their instructions. Metz v. State, 46 Neb., 
547, is relied on here by counsel for Davis as an authority 
for counsel's contention that the use by the district court 
of the phrase quoted is reversible error. But the Metz 
case does not sustain the contention made here. In that 
case Metz was on trial charged with the crime of burglary 
of a storehouse, or warehouse, and the larceny of certain 
corn therefrom. Under his plea of not guilty, in order 
to his conviction, it was necessary for the state to prove 
first that a burglary and larceny had been committed, 
and second that Metz was the person who committed the 
crime. The court instructed the jury as follows: "If you 
believe from the evidence, beyond a reasonable doubt, 
that soon after the burglary of the storehouse, or ware
house * * * and the larceny of the corn therefrom, 
a portion of the said corn so stolen was in the exclusive 
possession of the defendant George Metz, you are in
structed that this circumstance, if so proven, is presump
tive, but not conclusive, evidence of the defendant's 
guilt." Reviewing that instruction, we said that it was
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erroneous because by it the court assumed that a burglary 
and larceny had been committed, and this took away from 
the jury one of the material allegations of the indictment 
which it was incumbent upon the state to prove, viz., that 
the burglary and larceny had been committed. But the 
district court in this case, by using the phrase "incrimi
nating circumstances," did not assume either that a crime 
had been committed, or that Davis had committed it.  

13 and 14. The thirteenth and fourteenth assignment, 
of error are directed to instructions 22 and 23 of the in
structions given by the court upon its own motion. By 
these instructions the attention of the jury was directed 
to the evidence of certain aidmissions made by Davis and 
told that they should give to the evidence of such state
ments and admissions the weight and consideration to 
which they deemed it entitled. The only criticism upon 
the instructions is that the court did not instruct the jury 
that unless they believed the evidence as to the admis
sions and statements made by Davis beyond a reasonable 
doubt they should acquit him. The criticism is without 
merit. The court had already fully and fairly, and in 
language which no man of average intelligence could mis
understand, instructed the jury that every doubt was to 
be resolved in favor of Davis, and that the state, in order 
to convict him upon either count of the indictment, must 
establish every material allegation of such count beyond 
a reasonable doubt. To use the term "reasonable doubt" 
or "beyond a reasonable doubt" in every instruction in 
which evidence was referred to was not only unnecessary, 
but might have tended to obscure that which the district 
court sought to make plain.  

15. The subject-matter of sections 668a to 668n, both 
inclusive, of the Code of Civil Procedure, is grand and 
petit jurors in counties having a population of seventy 
thousand inhabitants or more. These sections provide 
when, how, and from what class of citizens grand and 
petit jurors for such counties shall be selected and drawn.  
It appears from the record before us that prior to the Sep-
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tember, 1895, term of the district court of Lancaster 
county, the regular panel of petit jurors to serve at such 
term of court was drawn, selected, and summoned as pro
vided by said sections of the statute; that in making up 
the jury to try the defendant at that term of court the 
regular panel so summoned was exhausted and a special 
panel was summoned in pursuance of said sections of the 
Code. From the regular and special panels so summoned 
a jury was selected, before whom Davis was placed upon 
trial. The trial proceeded for some days, when one of the 
jurymen became sick and was found, by a commission ap
pointed by the court, to be insane, and thereupon, on the 
13th day of November, the court discharged the jury and 
set down the trial of Davis'case for the 15th of said month.  
The record then recites: "And thereupon the court, being 
convinced that a jury cannot be obtained from the regular 
panel, and the special panel already drawn being ex
hausted, it is therefore ordered that there shall be drawn 
and summoned in the manner provided by law two hun
dred and ten (210) qualified persons as a second special 
panel, to report November 15, A. D. 1895, at 9 o'clock 
A. M., as petit jurors to serve on this case." These 210 
men were summoned in pursuance of the provisions of 
said section of the Code, and from their number another 
jury was selected, which tried and convicted Davis. The 
fifteenth argument of counsel for Davis is that by this 
action of the court their client was deprived of a trial by 
the regular panel of petit jurors. The contention is with
out the slightest merit. In the first place, Davis was 
present in court when the jury was discharged because of 
one of its members becoming insane, when his case was 
continued and set for trial on the 15th of November, and 
when the court made the order for the summoning of 210 
persons from whom to select a jury. He interposed no 
objectioh whatever to any of these proceedings. In the 
second place, the selection of grand and petit jurors for 
the county of Lancaster is governed by the said sections 
of the Civil Code mentioned above. Section 668g ex-
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pressly provides: "That whenever there shall be pending 
for trial in said court any criminal cause wherein the de
fendant is charged with a felony, and the judge holding 
such court shall be convinced from the circumstances of 
the case that a jury cannot be obtained from the regular 
panel to try said cause, such judge may, in his discretion, 
prior to the day fixed for the trial of said cause, direct the 
clerk to draw (in the same manner as the regular panel 
is drawn) such number as the judge may direct, as a 
special panel from which a jury may be selected to try 
said cause, which panel shn'1 be notified and summoned 
for said day the same as the regular panel." Davis was 
not denied a trial by the regular panel of petit jurors 
called for the September, 1895, term of court. That panel 
was exhausted in the selection of the first jury and a 
special panel summoned to complete the first jury, and 
when that jury was discharged because of the insanity 
of one of its members the court was by the statute in
vested with authority to cause to be summoned the sec
ond special panel, which it did. When the selection of the 
second jury began from the second special panel the court 
did not err nor deprive Davis of any right by not causing 
the regular September panel that had been examined and 
exhausted to be recalled and re-examined. Certainly this 
is true in the absence of any request or demand by Davis 
that. the exhausted regular panel should be recalled.  

16. The state called one Cobb as a witness, who testi
fied to his acquaintance with Davis; that Davis had been 
working for him for some months and had left his em
ploy on the 14th of March, 1894. He was then asked to 
state what, if any, peculiarities Davis had, and, over ob
jections of the defendant, he answered, in substance, that 
Davis was superstitious; that he regarded Thursday as a 
lucky day for him, and that whatever he was about to 
undertake he preferred to begin on Thursday. The ad
mission of this evidence is the next assignment of error 
presented for consideration. The evidence showed that 
the wreck in which Hambell was killed occurred on a
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Thursday, and the circumstances tended to show that 
Davis caused the wreck by displacing the fixtures of the 
railway track; that prior to the wreck he had said that 
the place where the wreck occurred was a favorable one 
for causing a wreck; that he was tired of farming and 
that the railroad company must give him a job, and that 
his motive in displacing the fixtures was to procure rail
way employment or a reward. The evidence then ob
jected to was not incompetent. The superstition or belief 
of Davis that Thursday was a lucky day for him, that 
anything he attempted upon that day would succeed, 
was a circumstance competent for consideration by the 
jury in connection with all other circumstances and evi
dence in the case tending to identify Davis as the man 
who displaced the fixtures of the railway track.  

17. One Rosenthall, a passenger upon the train at the 
time it was wrecked, a showman traveling about the 
country exhibiting a giant, was called as a witness for the 
state. It appears that he was in court and testified on 
the trial which failed because of the insanity of a juror, 
and after that jury was discharged, and before the case 
came on for trial again, he returned to Kansas City. He 

came back to the last trial, was examined by the state, 
and on cross-examination by the defendant he was asked: 

Q. You live in Kansas City? 
A. Yes, sir.  
Q. You have been there all the time? 
A. No, sir; I am traveling around.  
Q. Did you go home last week? 
A. Yes, sir.  
Q. What road? 
The state objected to this and the court sustained the 

objection. Counsel for Davis then offered to prove by 
the witness that he went from Lincoln to Kansas City 
over the road of the Rock Island Railway Company and 
returned by that road from Kansas City to Lincoln with
out expense to himself. In other words, the offer to 
prove was that the Rock Island Railway Company fur-
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nished the witness free transportation from Lincoln to 
Kansas City and return. The court excluded the offer 
and this ruling is the next argument here. It is true that 
a litigant has the right to cross-examine a witness pro
duced against him to show the interest, bias, or prejudice 
of such witness, but the extent to which such a cross
examination may be carried is a matter resting very 
largely in the sound discretion of the trial court. (Con
saul v. Sheldon, 35 Neb., 247.) Doubtless there may be 
cases in which such a cross-examination should be al
lowed to take a very wide range, while in other cases such 
a cross-examination may properly be limited. Each case 
depends upon its own circumstances, including the dis
position, temperament, and conduct of the witness on the 
stand. But a case will not be reversed because of a limi
tation placed by the court upon the cross-examination 
of a witness as to his interest or bias, unless it appears 
from the record that the party against whom this witness 
was called was probably prejudiced by such limitation.  
We do not think the court would have abused its dis
cretion had it permitted the witness to answer the ques
tion asked him; and we are quite clear that the court did 
not abuse its discretion in refusing to permit the witness 
to answer. The cross-examination of this witness was a 
very lengthy one, and failed to disclose that he had any 
interest in the result of this suit, or any bias or prejudice 
for or against the defendant. The ostensible object of the 
question put by counsel for Davis was to show that the 
witness for the Rock Island Railway Company was tak
ing an interest in the prosecution of Davis; but its real 
object was a very different one, viz., to have the jury un
derstand that the Rock Island Railway Company was 
furnishing free transportation to this witness in order 
that he might appear and testify in this case against the 
prisoner, and thereby awaken the prejudices of the jury, 
in the hope that it might take the view that the real 
prosecutor of Davis was not the state of Nebraska, but a 
powerful and wealthy corporation. We have already
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said that we do not think the court would have abused 
its discretion had it permitted the witness to answer the 
question, nor do we. For if the Rock Island Railway 
Company furnished this witness free transportation from 
his place of residence to the place of trial, that was not 
a matter which even tended to show that the witness 
was unduly interested in prosecuting Davis or biased 
against him. The property of this railway company had 
been destroyed. A great crime had been committed 
through the displacement of the fixtures of its track, 
and the railway company should have been, if it was not, 
interested in finding out the perpetrator of this crime 
and in bringing him to punishment. Its duty in that 
respect was like that of every other citizen of the state.  

18. One Lonsdale was called as a witness for the state 
and testified to a conversation which occurred between 
him and Davis in the presence of a man named Enlow.  
This conversation occurred within a day or two after the 
wreck, and in this conversation Davis'explained that he 
thought the wreck was caused by the fixtures of the track 
having been removed; while Lonsdale expressed his opin
ion to the effect that he thought the wreck resulted from 
the spreading of the rails, and that one man could not 
have displaced the fixtures. This witness was cross
examined at length by Davis' counsel and was asked the 
following questions: 

Q. What did Enlow say? 
Q. Why did you not think a man could not do that? 

[That is, not displace the fixtures.] 
Q. The fact is, you do not remember much about that, 

do you? [That is, what witness told Davis in the conver
sation.].  

The court, on motion of the state, refused to permit the 
witness to answer these questions, and this ruling is the 
next assignment of error argued here. It appears that 
counsel for the state gave no reasons for objecting to the 
questions and it is insisted that the court, without a rea
son being given, had no' right to sustain the objections.
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We do. not agree to the proposition that a district court 
must permit every question asked to be answered unless, 
when objected to, a proper reason is given for such objec
tion. We think that a trial court may on its own motion, 
refuse to permit a witness to answer a question if such 
question calls for incompetent, immaterial, or irrelevant 
evidence. The first question required the witness to tes
tify as to what some other witness had said. 'This called 
for incompetent and hearsay evidence. The other two 
questions were immaterial, and the court did not err in 
sustaining the objections to each of the questions.  

19. The next assignment of error relates to the ruling 
of the court in refusing to permit the witness Lonsdale 
to answer whether he had talked over the facts in the 
case on trial with one Billingsley and one Greene. Coun
sel in their brief here say that Billingsley and Greene 
were attorneys for the Rock Island Railway Company, 
and that that corporation and its attorneys had taken a 
prominent part in the prosecution of their client and that 
the object of the questions propounded to the witness 
Lonsdale was to ascertain if lie had been unduly inter
ested or influenced as a witness by the railway company 
or its attorneys. If the trial court was aware that the 
object of the questions was to ascertain the interest or 
bias of the witness, then it was a matter in the discretion 
of the trial court to say how far that cross-examination 

mig4 be conducted, and on that theory the record does 
not disclose that the court abused its discretion in limit
ing the cross-examination. As a matter of fact the rec
ord shows that the witness answered that he had never 
talked with Billingsley about the case; that he had 
talked with hundreds of people about it, among others, 
an officer or officers of the Rock Island Railway Com
pany, so that, in any view we take of the assignment 
under consideration, the plaintiff in error was not preju
diced by the action of the trial court.  

20. The state called as a witness one Daniel Sullivan, 
who testified to having been for twenty-three years in
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railroad business, having worked upon railroads in Can
ada and the United States, and generally to being an ex
perienced railroad trackman. He then testified that he 
resided in Lincoln and had lived there for fifteen years, 
and that about 7 o'clock on the morning after the wreck 
he went to the place thereof, on his own motion, for the 
purpose of examining and ascertaining the cause of the 
wreck. The state then asked him this question: "Mr.  
Sullivan, tell the jury what investigation you made and 
what you found as to the causes of that wreck." The 
plaintiff in error objected to this question as incompe
tent, irrelevant, and immaterial. The objection was over
ruled and the witness answered at length as to what ex
amination he made and what he saw. Among other 
things, he stated that he saw fresh marks upon the ties 
where the car wheels had struck them after they left the 
rails; the fresh marks of a wrench upon the unuts of the 
bolts which held the rails together; the fresh holes left 
where the spikes had been pulled from the ties; some 
spikes where the heads had been recently pulled off in 
attempting to remove the spikes; the marks of the claw
bar that had been used in removing the fixtures. It is 
now insisted that the court erred in permitting this ques
tion to be answered, and it is argued that by the question 
the witness was required to state what caused the wreck.  
We do not think so. But if the question is open to that 
criticism the plaintiff in error was not prejudiced by the 
answer of the witness, as he expressed no opinion as to 
the cause of the wreck, but simply stated what he saw 
and what he learned.  

21. One Tyrer was called as a witness for the state and 
testified that he was then living and had for several 
years lived with one Lonsdale. On cross-examination 
Davis' counsel asked him this question: "You know that 
Lonsdale is expecting a reward in this case in case Davis 
is convicted?" On objection of the state the court re
fused to permit this question to be answered, and this 
is the next assignment of error argued here. The court
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did not err in refusing to permit this question to be an
swered. It would have been proper to ask Lonsdale, 
who had also testified as a witness for the state, on his 
cross-examination, if he was expecting a reward in case 
Davis should be convicted, for the purpose of showing 
his interest in the result of the prosecution. But it was 
not proper to show this fact by the cross-examination of 
some other witness. Davis' counsel did not show, nor 
attempt to show, by Lonsdale when they cross-examined 
him that he was expecting a reward in case of Davis' 
conviction. We do not understand that it is competent 
to prove the interest or bias or prejudice of one witness 
by the cross-examination of another witness without at 
least first having cross-examined the first witness as to 
his interest, bias, or prejudice.  

22. While the witness Tyrer was being cross-examined 
by counsel for Davis as to a conversation which the wit
ness had had with Davis prior to the wreck, counsel 
asked him these questions: 

Q. What were the exact words? [That is, the exact 
words of the conversation between the witness and 
Davis.] 

A. He said, farming does not agree with me and the 
railroad will have to do something for me.  

Q. What railroad, if any, did he say would have to do 
something for him? 

A. He didn't say.  
Q. Didn't he say the Rock Island? 
A. No, sir.  
Counsel for Davis then moved the court to strike from 

the record the answers made by the witness to the ques
tions they had propounded. The overruling of this mo
tion is the next assignment of error argued. The answers 
were responsive to the questions, and we have never be
fore heard that counsel might propound a question to a 
witness, have the witness furnish an answer responsive 
to the question, and then demand of the court as a matter 
of right to strike out the answer made. If counsel did
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not wish the exact language that Davis used in his con
versation with Tyrer they should not have asked for it.  
Having propounded the question, and having obtained 
an answer responsive thereto, counsel are in no position 
to complain of the action of the court in refusing to- ex
punge the answer from the record.  

23. One Shouse was called and examined as a witness 
for the state and identified the claw-bar which the state 
claimed had been used in displacing the fixtures of the 
railway track. He testified that he at that time lived 
in the city of Lincoln; that he was at that time working 
on the track of the Missouri Pacific Railway; that in the 
years 1892, 1893, and 1894 he was working on the track 
of the Northwestern railway system; that he had never 
worked for the Rock Island Railroad; that the claw-bar 
in question was in his possession from 1887 until October, 
1893, at which time he lost it, or it was stolen from him; 
that the first time he saw it after October, 1893, was at 
the coroner's inquest held after the wreck; that while 
it was in his possession he had had it repaired some two 
or three times. He was cross-examined by counsel for 
Davis as follows: 

Q. Didn't one of the men that fixed it [the claw-bar] 
live at Ashland? 

A. No, sir.  
Q. Didn't you testify the other day that he did? 
A. No, sir; not that I know of.  
Q. Do you know Mr. Altschuler? [One of the counsel 

for Davis.] 
A. I have heard of him.  
Q. Don't you know him? 
A. Only as I see him.  
He was then asked if he did not tell Altschuler at a cer

tain time and place that one of the men who had repaired 
the claw-bar lived at Ashland and that the last time he 
saw the claw-bar it was in the possession of the Rock 
Island Railway Company. He answered: "No, sir; I 
never saw it in the possession of the Rock Island Com
pany."
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Q. Didn't you tell Mr. Altschuler that? 
A. No, sir.  
Q. Or words in substance that? 

.A. No, sir.  
Q. Didn't you go with Mr. Altschuler and all three of 

you go up to Altschuler's office at that time? 
A. Upstairs? 
Q. Yes, sir.  
A. No, sir; I didn't.  
Q. You have been in Mr. Altschuler's office? 
A. Yes, sir.  
Q. How many times? 
A. Once.  
Q. In his office? 
A. I went to the edge of the door.  
Q. Didn't you go into the office with him and have a 

conversation with him about this bar? 
A. No, sir; I didn't. I went up to the dentist's office.  
Q. I will ask you if you didn't go in there two or three 

times after that and inquire for Mr. Altschuler? 
A. No, sir.  
Q. Of Mr. Eager? 
A. No, sir.  
Q. No time after that? 
The court, on the objection of the state, refused to per

mit the witness to answer this last question.  
Q. You have been taking considerable interest in this 

case? 
A. No, sir.  
Q. You testified the other day about the condition of 

the wreck, didn't you? 
This last question the court also refused to permit the 

witness to answer. The action of the court in refusing 
to permit the witness to answer these two questions is 
the next assignment of error argued by counsel for Davis.  
The witness denied telling Altschuler that the man who 

repaired the claw-bar lived at Ashland and denied telling 
Altschuler that the first time he saw the claw-bar after
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October, 1893, it was in the possession of the Rock Island 
Railway Company, and that he had ever told Altschuler 
so, either in so many words or in substance; that he had 
ever been in Altschuler's office but once, and then only 
went to the edge of the door. If the object, then, of the 
first of these two questions was to lay a foundation for 
impeaching the witness, that foundation was sufficiently 
laid, and the court did not abuse ifs discretion in refusing 
to permit the cross-examination to be further extended.  
As to the second question objected to, if the object of 
this was to show that the witness on a former trial had 
testified to something in reference to the wreck different 
from what he had testified at the present trial and thus 
lay the foundation for impeaching him, counsel should 
have asked him whether or not he testified to certain 
specific things on that trial. They did not do this, and 
we cannot see how their client was prejudiced by the re
fusal of the court to permit the witness to say whether 
or not he had testified on a former trial as to the condition 
of the wreck.  

24. The next assignment of error argued is that the 
court erred in striking out the evidence of one Ringer, a 
witness who was called and sworn on behalf of the de
fense. This witness testified that he visited, on the 4th 
of November, 1895, the place where the wreck occurred.  
He then detailed the condition of the track and the trestle 
where the wreck occurred as it was at the time he made 
his visit. He had never been to the place of the wreck 
before this time. We are unable to determine from the 
record whether the court sustained the motion of the 
state to strike out all of this evidence. The court did 
sustain the motion to strike out the answer to the last 
question made to the witness. That was a question pro
pounded by the court. The record then discloses that 
the state moved to strike out all the evidence of the wit
ness, and that the court overruled the motion. We as
sume, however, for the purposes of the assignment under 
consideration, that the court did sustain the state's mo

26
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tion to strike out all the evidence of this witness, and if 

he did so his ruling was correct. The evidence shows 
that soon after the wreck occurred the trestle and track 

were repaired and the trains began running as usual.  

This witness had never seen this track or trestle until 

fifteen months after the wreck occurred, and in the ab

sence of evidence which at least tended to show that the 

track and trestle were in the same condition on the 4th 

of November, 1895, that they were immediately prior to 

the wreck, or immediately afterwards, the evidence was 
incompetent.  

25. One Spelts was also called as a witness for the de
fendant, and testified that he lived about three-quarters 
of a mile from the place where the wreck occurred; that 

he had been over that trestle several times before the 

wreck; that he passed th.ere some two or three weeks be
fore the wreck; that he knew the claim was that the 
wreck was not caused by the displacement of a rail; that 

he could not say that he had ever noticed that rail; that 
he had noticed the end of the trestle. He was then asked 

to state what he saw or noticed the time he passed there 

some three weeks before the occurrence of the wreck.  

The refusal of the court to permit this question to be an
swered is the next assignment of error argued here. The 

theory of the defense was that the wreck was not caused 

by the displacement of the fixtures of the track by Davis, 
but by defective construction of the trestle and track, or 

its being out of repair. Any and all evidence which 

tended to show the condition of this track and trestle at 

the time of the wreck, immediately before, or after that 

time, was competent. Counsel did not attempt or offer 

to show by this witness that there was any defect of con

struction in either the track or trestle, and we cannot say 

that the court erred in refusing to permit the witness to 

state what he saw or observed as to the condition of this 

track and trestle three weeks before the time of the 

wreck.  
26. Rokeby is a station on the Rock Island Railroad.
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between the cities of Lincoln and Fairbury. One Young, 
the Rock Island Railway Company's agent at said station, 
was called as a witness for the state and testified that 
the wrecked train left Rokeby at twenty-two minutes 
after 9 o'clock in the evening. He was then cross-ex
amined by counsel for Davis and asked whether he testi
fied from his recollection or from the record kept of 
passing trains, and he answered that he testified from 
the record. Counsel for Davis then moved to strike out 
the testimony of the witness, and the overruling of this 
motion by the court is the next argument here. The rec
ord itself, the proper foundation having been laid, was 
competent evidence to prove the time at which the 
wrecked train left Rokeby. (Imhoff v. Richards, 48 Neb., 
590.) But the record does not disclose that the witness, 
in testifying as to the time when the wrecked train left 
Rokeby, was reading from his train record, but the effect 
of his evidence is that he remembered the time it left be
cause he had consulted his train record. Since the wit
ness had made the entry in the train record,-made it at 
the time the event recorded occurred,-it was competent 
for him to consult this record before testifying for the 
purpose of refreshing his memory. (Anderson v. Imhoff, 
34 Neb., 335.) But whether this ruling of the court was 
right or wrong, the plaintiff in error is in no position to 
complain of it, as the bill of exceptions discloses that the 
entry in the train record corresponded exactly to the 
testimony of the witness; and this train record, this 
entry, the plaintiff in error himself offered in evidence 
to the jury.  

27. It will be remembered that when the state's wit
ness Shouse was being cross-examined he was asked 
whether, at a certain time and place, he did not tell Alt
schuler that the man who mended the claw-bar lived at 
Ashland, and that the first time he saw the claw-bar after 
October, 1893, it was in the possession of the Rock Island 
Railway Company; and that Shouse denied making such 
statements to Altschuler. He was also asked if he did
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not go up to Altschuler's office two or three times inquir

ing for him, and that he testified that he did not. One 
Eager was called as a witness for the plaintiff in error 
and testified that he was an attorney at law living in the 

city of Lincoln, and kept his office with Aitschuler; that 

he was acquainted with the witness Shouse. Counsel for 

Davis then offered to prove by Eager that he had seen the 

witness Shouse at Altschnler's office inquiring for the 

latter two or three times before the trial. The refusal of 

the court to admit this evidence is the next argument 
here. Counsel for Davis made no effort to show by the 

witness Eager that Shouse ever had the conversation with 

Altschuler which he denied having, or ever made the 

statements to Altschuler which he denied making as to 

the claw-bar being repaired at Ashland and being seen 

by him the first time after October, 1893, in the possession 

of the Rock Island Railway Company, and the trial court 

held, in effect, that the proof offered was immaterial, un

less in connection with proof or offer of proof to show that 

Shouse had made the statements to Altschuler which he 

had denied making; and in this ruling we think the dis

trict court was correct. Shouse having denied telling 
Altschuler that one of the men who repaired the claw-bar 

lived in Ashland and that the first time he saw the claw
bar after October, 1893, it was in the possession of the 

Rock Island Railway Company, it would have been com

petent for the defendant to prove by the witness Eager 

that in his presence Shouse did make such statements to 

Altschuler; but in the absence of making that proof, or of 

any effort or intention to furnish that proof, the single 

fact whether Eager had seen Shouse at Altschuler's office 

inquiring for the latter was wholly immaterial. (John
ston v. Spencer, 51 Neb., 198.) 

28, 29, 30, and 31. The next four assignments may be 

considered together. They are to the effect that the court 

erred in permitting the state to introduce in rebuttal cer

tain evidence. The contention is that the evidence in
troduced was a part of the state's case in chief-that it
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was not rebuttal evidence. It would subserve no useful 
purpose to quote this evidence here. We have carefully 
examined it all, and we have not the slightest doubt that 
all the evidence about which complaint is here made was 
competent evidence and was competent in rebuttal.  
Furthermore, if any of this evidence should have been 
introduced by the state in making out its case in chief, 
the record does not disclose that the court abused its dis
cretion in permitting it to be put in as rebuttal testimony.  
The order in which a party shall introduce his proof is 
to a great extent discretionary with the trial court and 
its action in that respect will not be cause for reversal 
when no abuse of discretion is shown. (Basye v. State, 
45 Neb., 261, and cases there cited.) 

32. The record before us discloses that the prisoner was 
arraigned and pleaded not guilty and put on trial before 
a jury November 6, 1895, in the Lancaster county district 
court; that after the taking of testimony had proceeded 
for some days a juror became sick; that the court ap
pointed a commission to examine the juror and this com
mission found the juror insane and so reported to the 
court; that thereupon and for that reason the court dis
charged the jury and caused the case to be set down for 
trial on the 15th of November, 1895. The prisoner was 
in court when all these proceedings were had and neither 
objected nor consented to any of them. On the 15th of 
November the selection of the jury which convicted Davis 
began, he making no objection to the selection of such 
jury. After this jury was selected and sworn, and before 
the taking of testimony began, Davis filed what he de
nominates a "plea of former jeopardy," in which he al
leged that on the 6th of November, 1895, he was brought 
to trial in the Lancaster county district court upon the 
same information upon which he was about then to be 
tried; that he pleaded not guilty to that information; that 
a jury was thereupon called and sworn in the case and he 
was put upon trial on said information under a plea of 
not guilty thereto; that witnesses were called and sworn
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and evidence submitted to the jury on behalf of the state 
and thereupon, "without the knowledge, consent, or con
nivance of this defendant, and without legal cause there
for, the said jury was discharged." He further alleged 
that the offense charged in the first information was the 
same offense charged in the information on which he was 
about to be tried; that the two informations were the 
same. By reason of the facts alleged the prisoner 
claimed that he ought to be discharged; and he then 
demanded of the court a jury for the trial of the facts 
stated in said so-called plea of former jeopardy. The dis
trict court denied the request for such jury trial and on 
its own motion overruled and disregarded the so-called 
plea of former jeopardy. These actions of the court con
stitute the next assignment of error argued here.. We 
shall for a moment, and for the purposes of the argument 
under consideration only, regard this plea of former 
jeopardy as a valid plea in bar within the meaning of 
the Code of Criminal Procedure of this state.  

In Korth v. State, 46 Neb., 631, Korth pleaded not guilty 
on the general issue to the indictment against him and 
afterwards, without withdrawing such plea, he filed a 
plea alleging that more than four terms of court had in
tervened between the term of court at which the indict
ment was found and the term at which he was brought 
to trial thereon, and claimed the right to be discharged.  
This plea the district court, on its own motion, struck 
from the files, or overruled; and this court held that so 
long as the plea of not guilty remained on the record the 
plea made by Korth was not proper.  

Section 447 of the Code of Criminal Procedure provides 
that after a demurrer to an indictment has been over
ruled the accused may plead not guilty or in bar; and sec
tion 448 of that Code provides that the accused shall be 
arraigned by reading to him the indictment,. etc. And.  
section 449 provides that the accused may then-that is, 
after he has been arraigned and the indictment read to 
him-offer a plea in bar, etc.; and section 451 of said Code
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provides that if the issue on a plea in bar be found 
against the defendant, or if upon his arraignment he 
offers no plea in bar, then he shall plead guilty or not 
guilty, and if he pleads evasively or stands mute he shall 
be taken to have pleaded not guilty. We think the true 
construction of these provisiofis of the Criminal Code is 
that there can never be more than one issue before the 
court in a criminal case at one time; and that so long as 
the plea of not guilty remains on the record a plea in bar 
is improper; that the state is under no necessity of reply
ing or demurring to such plea, and that the court on its 
own motion may disregard it. This point was presented 
to this court, and ruled as we have just stated it, in 
Marshall v. Statc, 6 Neb., 120. In other words, a plea in 
bar will not lie while there is of record a plea of not guilty, 
unless the latter plea be withdrawn; and it seems to be 
a matter left by the law to the sound discretion of the 
trial court whether he will permit a prisoner to with
draw a plea of not guilty and file a plea in bar. We have 
no doubt, however, that if a prisoner, after a plea of not 
guilty, tenders a lawful and proper plea in bar, stating 
facts which have occurred or come to his knowledge since 
the entry of his plea of not guilty, and which facts if 
true would entitle him to a discharge, then it would be 
the duty of the court to permit the prisoner to withdraw 
his plea of not guilty and file the plea in bar. (State v.  
Salge, 2 Nev., 321.) 

Again, section 450 of the Code of Criminal Procedure 
provides: "No plea in bar or abatement shall be received 
by the court unless it be in writing, signed by the ac
cused, and sworn to before some competent officer." The 
so-called plea under consideration was in writing, but it 
was not signed by Davis, nor was it sworn to. It was, 
therefore, invalid as a plea in bar. The state was under 
no obligation to demur or reply to it, and the court would 
have been justified in entirely disregarding it or on its 
own motion striking it from the files. Of course, if this 
had been a valid plea in bar within the meaning of the
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Code of Criminal Procedure,-if it had been a good plea 
stating the facts upon which the prisoner relied,-then 
the prisoner would have had the right to compel the 
state to join issue upon this plea either by demurrer or 
by replication, and if the state joined issue by replica
tion the prisoner would have been entitled to a jury to 
try the issue so made. (Arnold v. State, 38 Neb., 752; 
Smith v. State, 42 Neb., 356.) But not only was the plea 
invalid because not signed and sworn to. by the prisoner, 
but the plea did not set out the record of the actions and 
omissions of the court which the prisoner claimed en
titled him to a discharge. It did not even avouch such 
record, and it is at least doubtful, if the plea had been in 
all other respects sufficient, whether it stated such facts 
as required the state to take issue upon it. Whether it 
did or not it is not necessary for us now to decide, nor 
do we decide that point. As to what a plea in bar should 
state see Priest v. State, 10 Neb., 393; State v. Blanut, 2 
S. W. Rep. [Ark.], 190; State v. Emery, 7 Atl. Rep. [Vt.], 
129; Williams v. Statc, 13 Tex. App., 285.  

It seems to be the rule that a plea of former jeopardy 
should set out the record,-that is, the former indictment 
and acquittal or conviction and the statement of facts, 
viz., the identity of the person acquitted or convicted and 
the offense of which he was acquitted or convicted. But 
while this so-called plea of former jeopardy, for reasons 
already stated, cannot be. examined or considered as a 
plea in bar, we think it should be regarded as a motion 
made by the prisoner to be discharged from further pros
ecution grounded on the actions and ruling of the court 
in the case as disclosed by the record; and treating it 
as a motion we proceed to inquire whether the prisoner, 
under the facts stated in the record, had already been 
once in jeopardy, and whether the court, with these facts 
on record before it, erred in not so holding and discharg
ing the prisoner. Section 485 of the Code of Criminal 
Procedure provides: "In case a jury shall be discharged 
on account of sickness of a juror, or other accident or
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calamity requiring their discharge, or after they have 
been kept so long together that there is no probability of 
agreeing, the court shall, upon directing the discharge, 
order that the reasons for such discharge shall be en
tered upon the journal; and such discharge shall be with
out prejudice to the prosecution." When the district 
court discharged the jury first impaneled to try Davis be
cause of the insanity of one of its members he entered 
or caused to be entered upon the record all the facts 
which caused him to so discharge the jury, and he made 
such discharge without prejudice to a future prosecution 
,of the case. It would seem that the insanity of a juror 
is an accident or calamity requiring the discharge of a 
jury within the meaning of said section of the Criminal 
Code.  

In State v. Hall, 9 N. J. Law, 256, after the jury was 
sworn in a criminal case and departed from the room, 
one of the jurors separated from his fellows and went 
home. Thereupon the court, without the consent of the 
defendant, discharged the jury, and it was held that the 
discharge of the jury was not a bar to the prisoner's 
further prosecution.  

In United States v. Perez, 22 U. S., 579, a capital case, 
the jury was discharged without the consent of the pris
oner because they were unable to agree upon a verdict.  
The court held that this discharge did not bar the further 
prosecution of the prisoner upon the indictment. The 
court said: "We think that in all cases of this nature the 
law has invested courts of justice with the authority to 
discharge a jury from giving any verdict whenever in 
their opinion (that is, the court's opinion), taking all the 
circumstances into consideration, there is a manifest 
necessity for the act, or the ends of public justice would 
otherwise be defeated." .  

In State v. Emery, 7 Atl. Rep. [Vt.], 129, a jury in a 
criminal case was discharged before verdict because one 
of the jurors was taken sick and unable to proceed with, 
the trial, and the court held that the discharge of the jury
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under such circumstances did not bar the further prose
cution of the prisoner.  
. In McFadden v. Commonwealth, 23 Pa. St., 12, it was 
said: "A discharge of the jury, in a capital case, after 
the trial has begun, is not a continuance of the cause. It 
is the end of it. And for all purposes of after protection, 
it is the same to the prisoner as an acquittal, unless it 
was done with his own consent or demanded by some 
overwhelming necessity, such, for instance, as the sick
ness or death of a juror." 

A case precisely in point is United States v. Haskell, 4 
Wash. [U. S. C. C.], 402. That was a capital case, and 
the jury was discharged on the ground of the insanity 
of one of its members. This discharge was without the 
consent of the prisoner or his counsel, and it was held 
that such discharge was not a good plea in bar to the 
further prosecution of the prisoner with which he was 
first put upon trial.  

Whether the plea be considered as a valid plea in bar 
or be considered as a motion based on the facts disclosed 
by the record, the court did not err in refusing to dis
charge the prisoner, as the discharge of the first jury; 
because of the insanity of one of its members, without 
prejudice to the after prosecution of the prisoner, was 
authorized both by the Criminal Code of the state and 
by the rules of the criminal law.  

33. The thirty-third assignment of erroxi is that the 
court erred in refusing to give instruction 201 requested 
by the plaintiff in error. The instruction is as follows: 
"The defendant asks the court to instruct the jury as fol
lows: 'In a criminal prosecution the -confessions or ad
missions of the accused are not alone sufficient to justify 
a conviction. That the crime has been committed must 
be established by other testimony.' " It is true that the 
corpus delicti is the foundation of every criminal prosecu
tion, and it is also true that the confession of the defend
ant that he committed the crime is not alone sufficient 
evidence to sustain his conviction thereof. (Dodge v.
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People, 4 Neb., 220; Priest v. State, 10 Neb., 393; Ashford 
v. State, 36 Neb., 38.) But by the instruction under con
sideration the court was also requested to charge the jury 
that the corpus delicti must be established by other evi
dence than the confessions of the accused. This is not 
the law. We understand the law to be that while the 
confessions of the accused are not alone sufficient to 
establish the corpus delicti, yet such confessions, if made 
without inducement or duress,-that is, if they are freely 
and voluntarily made,-are competent evidence to be 
considered by the jury, together with all other facts and 
circumstances in evidence in the case which tend to show 
that the accused committed the crime with which he is 
charged. When complaint is made of the refusal of the 
district court to give an instruction asked, the burden 
is upon the party complaining to show, not only that he 
was probably prejudiced by the refusal of the court to 
give the instruction, but he must also show that the en
tire instruction was correct as a proposition of law and 
applicable to the facts in evidence in the case. The court 
did not err in refusing to give instruction 20Q, because 
it is not the law that confessions of an accused are not 
competent evidence to be considered with other evidence 
and circumstances in the case in determining whether the 
accused committed the crime with which he is charged.  

34. The next assignment of error is that the court 
erred in refusing to give instruction 214 asked by the 
plaintiff in error. The instruction, so far as material 
here, is as follows: "The court instructs the jury that, 
although proof of the admissions of a party to a suit, when 
it appears that the admissions were understandingly and 
deliberately made, often affords satisfactory evidence, 
yet as a general rule the statement of a witness as to 
the admissions of the party should be received by the 
jury with great caution, as that kind of evidence is sub
ject to much imperfection and mistake; the party him
self may not have clearly expressed his meaning, or the 
witness may have misunderstood him; and it frequently
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happens that the witness by unintentionally altering a 
few of the expressions really used gives an effect to the 
statements completely at variance with what the party 
did actually say." This instruction would have been a 
good argument for counsel to address to the jury; but 
we do not think the court erred in refusing to give it.  
The court in its own charge carefully and properly left 
it for the jury to say whether Davis made the confessions 
attributed to him by the witnesses for the state.  

35. The next assignment of error is that the court 
erred in refusing to give instructions 22k, 23, 24, and 25 
at the request of the plaintiff in error. The substance of 
these instructions is embraced in the charge of the court, 
and this court will not reverse a case for refusing an 
instruction when the substance thereof has been given 
in other instructions. (Ford v. State, 46 Neb., 390; Bruin
back v. Germaan Nat. Bank, 46 Neb., 540; Korth v. State, 
46 Neb., 631; Bush v. State, 47 Neb., 642.) 

36. The next assignment of error is that the court re
fused to give instructions Nos. 1 and 8 requested by the 
plaintiff in error. No. 1 is as follows: "Where, in a 
criminal case, the evidence is circumstantial, the circun
stances established must, to warrant a conviction, be such 
as to exclude every reasonable hypothesis except that of 
the defendant's guilt." And instruction No. 8 was to the 
same effect. It is true that in order to warrant a con
viction on circumstantial evidence it must be of so con
clusive a character as to prove beyond a reasonable doubt 
that the accused and no other person connitted the 
offense charged. (Kaiser v. State, 35 Neb., 704.) But the 
court did not err in refusing to give these instructions, 
as it gave the substance of them in its charge to the jury.  

37. The thirty-seventh assignment of error is that the 
court erred in refusing to give instruction No. 3 asked by 
the plaintiff in error and in giving instruction No. 19 of 
the instructions given on the court's own motion. Both 
instructions were directed to the law of reasonable doubt.  
The instruction given by the court was as follows: "The
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law requires before you can find the defendant guilty the 

evidence must have established his guilt beyond a reason

able doubt. Mere suspicion of guilt, however strong, or 

a preponderance of all the evidence in the case against 

the defendant, will not do upon which to base a verdict 

of guilty. The doubt which the juror is allowed to retain 

in his own mind, and under which he should render his 

verdict of not guilty, must always be a reasonable one.  

A doubt produced by undue sensibility in the mind of 

any jilror in view of the consequences of his verdict is not 

a reasonable doubt, and a juror is not allowed to create 

sources or material of doubt by resorting to trivial or 

fanciful suppositions and remote conjectures as to possi

ble states of fact different from that established by the 

evidence. You are not at liberty to disbelieve as jurors 

if from the evidence you believe as men. Your oath as 

jurors imposes on you no obligation to doubt where no 

doubt would exist if no oath had been administered.  

Hence, if, after a careful and impartial consideration of 

all the evidence, you can say that you feel an abiding con

viction of the guilt of the defendant and are satisfied to 

a moral certainty, a certainty that convinces and directs 

the understanding and satisfies the reason and judgment 

of those who are bound to act conscientiously on the truth 

of the charges made against' the defendant, then, and in 

that event, you are as jurors satisfied beyond a reasonable 

doubt. A reasonable doubt does not consist of possible 

or conjectural doubt, but a doubt that would justify an 

acquittal must be reasonable, and it must arise from a 

candid and impartial investigation of all the evidence 

in the case, and unless it is such that were the same kind 

of doubt interposed in the graver transactions of life it 

would cause a reasonable and prudent man to hesitate 

and pause, it is insufficient to authorize a verdict of not 

guilty." This instruction included all that was asked 

in the instruction asked by the plaintiff in error and re

fused; and instructions similar to the one given by the 

court have been many times approved by this court. (See
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Polin v. State, 14 Neb., 540; Langford v. State, 32 Neb., 
782; Willis v. State, 43 Neb., 102; Carleton v. State, 43 
Neb., 373; Collins v. State, 46 Neb., 37; Lawhead v. State, 
46 Neb., 607; Barney v. State, 49 Neb., 515.) The excep
tions to the action of the court are overruled.  
. 38. The next assignment of error is that the court 
erred in refusing to give instructions 5 and 6 asked by the 
plaintiff in error. The instructions are substantially the 
same, and No. 5 is as follows: "The defendant is pre
sumed to be innocent, and that presumption begins with 
the beginning of the trial and continues all through the 
case until the state has produced sufficient evidence to 
satisfy the mind of each juror of the existence of every 
material fact necessary to show his guilt beyond a reason
able doubt; and so long as there exists in the mind of any 
one of the jurors a reasonable doubt of the defendant's 
guilt it is your duty to acquit him." We have no fault 
to find with the proposition that the defendant is pre
sumed to be innocent and that such presumption begins 
with the accusation and continues until the state has 
established the guilt of the defendant beyond a reason
able doubt. But we do not think it is the law that the 
jury is bound to acquit the defendant if one of the jury
men entertains a reasonable doubt of the defendant's 

guilt. In such a case of course the jury cannot convict, 
but it does not therefore follow that it then becomes the 
duty of the eleven other jurymen to surrender their con
victions and acquit. We have not been cited by counsel 
to any case which supports this contention, nor do we 
think any such case can be found. In support of this 
argument we are, however, referred to Fran klia v. State, 
66 N. W. Rep. [Wis.], 107. But that case only holds that 
a conviction cannot be had if any juror has a reasonable 
doubt of the defendant's guilt. To the same effect is 
Statc v. Hamilton, 32 Ia., 572. Still another case cited by 
counsel is Stitz v. State, 4 N. E. Rep. [Ind.], 145. In that 
case the following instruction was held erroneous: 
"While each juror must be satisfied of the defendant's
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guilt beyond a reasonable doubt to authorize a convic
tion, such reasonable doubt, unless entertained by all the 
jurors, does not warrant an acquittal." But that is a 
very different thing from saying that it is the duty of the 
jury to acquit if one of its members entertains a reason
able doubt of the guilt of the accused. In Parker v. State, 
35 N. E. Rep. [Ind.], 1105, it was said that an instruction 
that the defendant should not be convicted so long as any 
juror entertains a reasonable doubt of his guilt should 
be given. Oarter v. State, -1.5 So. Rep. [Ala.], 893, holds 
that on a criminal trial it is error to refuse to charge that 
each juror must be satisfied beyond a reasonable doubt 
that the accused is guilty before he can be convicted; but 
there is a great difference in charging that each juror 
must be satisfied beyond a reasonable doubt of the de
fendant's guilt before the jury will be justified in convict
ing him and charging the jury that if one juror enter
tains a reasonable doubt of the defendant's guilt that the 
jury must acquit him. The authorities, then, of counsel 
for plaintiff in error do not sustain the argument. The 
court did not err in refusing to give the instruction under 
consideration.  

39. The thirty-ninth assignment of error relates to the 
refusal of the court to give instructiohs 31 to 39, both in
clusive, of the instructions requested by the plaintiff in 
error. These instructions were directed to the subject 
of reasonable doubt. The court in its charge to the jury 
sufficiently instructed the jury upon that subject and it 
did not err in refusing to give either of the instructions 
mentioned in this assignment.  

40. The fortieth assignment of error is that the court 
erred in giving instruction No. 20 given on its own mo
tion. In this instruction the court stated to the jury that 
there had been offered in the case both direct and cir
cumstantial evidence. He then explained to the jury the 
meaning of the terms "direct evidence" and "circumstan
tial evidence;" and charged that the circumstantial evi
dence which had been received was legal and competent

VOL. 51] JANUARY TERMT, 1897. 351



NEBRASKA REPORTS.

Davis v. State.  

and then said: "And if it is of such character as to ex
clude every reasonable theory, supposition, or hypothesis 
other than that of the defendant's guilt, then and in that 
event it should be given the same weight by you as direct 
evidence." The first criticism upon this instruction is 
that the court had no right to tell the jury that there had 
been introduced in the case evidence both direct and cir
cumstantial. To sustain this criticism we are cited to 
Long v. State, 23 Neb., 33. In that case we held that an 
instruction was erroneous because the court told the jury 
that the evidence introduced included not only the sworn 
testimony of the witnesses who had testified, but all the 
circumstances surrounding the tragedy. This, of course, 
left the jury to wander outside of the evidence; but the 
instruction under consideration is not open to that criti
cism. Here the court stated what was a fact and one 
every juryman of average intelligence must have known 
as well as the court, viz., that there was before the jury 
evidence both circumstantial and direct. The second 
criticism is that the court erred in saying to the Jury that 
it should give the same weight to the circumstantial evi
dence as to the direct evidence. We think this remark of 
the court was not a happy one, and the instruction would 
have been better without it; but we do not think the 
plaintiff in error was prejudiced by the remark when it is 
considered in connection with the remainder of the in
struction. The court did not unconditionally instruct the 
jury to give the same weight to circumstantial evidence 
as direct evidence, but properly submitted the weighing 
and consideration and effect to be given to the circum
stantial evidence to the jury, and then told them that if, 
after weighing and considering it, they were satisfied be
yond a reasonable doubt of the defendant's guilt they 
should give it the same weight as they did the direct evi
dence. The case of Gill v. State, 27 S. W. Rep. [Ark.], 
598, cited by counsel in this connection to show that the 
instruction of the court under consideration was errone
ous, does not sustain counsel's contention. In that case
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the court instructed the jury that "If the facts and cir
cumstances proven by the preponderance of evidence are 
such as to satisfy the jury beyond a reasonable doubt," 
then such evidence is entitled to the same weight as direct 
or positive testimony. This instruction the court held 
was erroneous, because it would permit the defendant to 
be convicted upon a preponderance of the evidence.  

41. The forty-first assignment of error is that the court 
erred in giving instruction No. 24 of the instructions given 
upon its own motion. That instruction is in the follow
ing language: "A large number of witnesses have ap
peared before you in this case; and the court now in
structs you that you are the sole judges of the credibility 
of their testimony, and in determining the weight to be 
given the testimony of the several witnesses you shall 
take into consideration their interest in the event of this 
prosecution, if any such interest is proved; their motive 
for testifying as they have, if any is shown; their con
duct and demeanor while testifying; their apparent fair
ness or bias, if any such appears; their appearance on the 
witness stand; the reasonableness of the stories told by 
them; their means of information concerning the matters 
and things about which they testify; and all the evidence 
and circumstances tending to corroborate or contradict 
any witness,-and then give to the testimony of each wit
ness such weight and credit as to you it shall seem en
titled. If the fact appears that witnesses disagree in 
minor points in their recollection and recital of the several 
matters and transactions sought to be proved in this case 
it does not necessarily militate against the candor of any 
of them; it may only indicate a failure of observation; 
and the court instructs you as jurors you have not the 
right to captiously or unreasonably disregard the testi
mony of witnesses, but unless there appears to be some
thing that indicates a lack of candor or truthfulness on 
the part of any witness, the testimony of each witness 
should receive proper and careful consideration by the 
jury. You are to determine this case and arrive at your 
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verdict from the evidence now before you, and are not to 
be influenced by statements or insinuations or any other 
fact or circumstance that is not in evidence in this case." 
The plaintiff in error has no reason to complain of this 
instruction.  

42. The forty-second assignment of error is that the 
court erred in giving instruction No. 10 of the instruc
tions given upon its own motion. This instruction was 
directed to the subject of malice, correctly stated the law, 
and has been sufficiently considered.  

43. The forty-third assignment of error is directed to 
the subject of the plaintiff in error's alleged "former 
jeopardy." This we have already disposed of.  

44. The- railroad wreck frequently mentioned in this 
opinion occurred about 10 o'clock on a moonlight even
ing. The evidence for the state tended to show that just 
prior to the occurrence of the wreck some person with a 
monkey wrench and a claw-bar, introduced in evidence, 
had unscrewed the nuts on the bolts which held together 
two of the rails on the trestle and pulled out some of the 
spikes which fastened one rail to the ties on the trestle; 
that this displacement caused the wreck of the train and 
the death of Hambell, and that Davis, with said monkey 
wrench and claw-bar, displaced the fixtures as just stated.  
Davis called as witnesses a man and his daughter, who 
were fishing within six or seven hundred feet of the 
trestle where the wreck occurred, and until about dark 
of that day, and they testified that they did not see any
one on the trestle nor hear any noise there before they 
left that locality. The object of this evidence, of course, 
was to show that these fixtures had not been displaced 
when the fishermen left the vicinity of the trestle and to 
raise the inference that Davis could not have displaced 
the fixtures from that time until the wreck occurred.  
Davis also called as witnesses one or two men who testi
fied as experts, being machinists or railroad men, and 
they swore that it was impossible for a man to remove 
the nuts from the bolts of the track with the monkey
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wrench in evidence. The state in rebuttal called a wit
ness who was not an expert, nor a railroad man, nor a 
machinist, who swore that in the presence of some other 
men and with the monkey wrench in evidence he removed 
eight nuts from as many bolts from a portion of the Rock 
Island Railway similar to the track on the trestle, except 
that it was not on a trestle, and with the claw-bar in 
evidence he pulled all the spikes which held down one 
rail on a part of the track of the Rock Island Railway sim
ilar in all respects to the track on the trestle, except that 
it was not on a trestle, and that he did all this work in 
twenty-one minutes. The next assignment of error is 
that the court erred in admitting this evidence of the 
state. It is first said that the evidence was not rebuttal.  
We think it was. The evidence of the state's witness 
that with the monkey wrench in evidence he did remove 
eight nuts from as many bolts of the railway track 
tended to rebut the expert testimony of Davis' witness 
that it was impossible for a man to remove one of those 
nuts with that monkey wrench. The evidence of the 
state's witness that he unscrewed these nuts and with 
the claw-bar in evidence pulled all the spikes which held 
down a rail, and did the whole work in twenty-one min
utes, tended to rebut the inference that one man could 
not have displaced these fixtures from the time the fisher
man left the vicinity of the trestle until the time the 
wreck occurred. Another argument is that the evidence 
was incompetent. When the oral argument made at the 
bar on this question closed, it left the writer under the 
impression that this evidence was incompetent and that 
the court had erred in admitting it. But a careful ex
amination of the record and of the authorities leaves no 
doubt in our minds that the evidence was entirely com
petent. The fact that the state's witness in removing the 
nuts and pulling the spikes operated on a part of the track 
not on a trestle did not go to the competency of the evi
dence, but simply to its weight,-to the effect to be given 
it by the jury. The track where the state's witness made
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the experiment was in every particular identical with the 

track on the trestle where the displacement occurred, 
except the fact that one track was on the earth and the 

other on a trestle. The ties were the same, both being 

white oak, the rails were of the same quality, the spikes 

were of the same quality, the bolts and angle-bars were 

the same, the nuts were the same, and put on in the same 

manner, with washers. The place at which the experi

ment was made was a different one from the place where 

the displacement of the fixtures occurred, but the ex

periment was made under substantially the same con

ditions as the displacement of the fixtures. This was 

sufficient to make the evidence competent, and it was for 

the jury to consider the place where the displacement of 

the fixtures occurred and the place where the experiment 

was made and then to give such weight to the testimony 
of the state's witness who made the experiment as they 

thought it deserved. The cases are too long for review, 
but the authorities are practically all one way. (See, 
among others, Smith v. State, 2 0. St., 511; Clicago, St. LT.  

& P. R. Co. v. Champon, 32 N. E. Rep. [Ind.], 874; Lake 

Erie & W. R. Co. v. Mugg, 31 N. E. Rep. [Ind.], 564; State v.  

Justus, 8 Pac. Rep. [Ore.], 337; Coinmonwcalth v. Piper, 120 

Mass., 185; Bycrs v. Nashville, C. & St. L. R. Co., 29 S. W.  

Rep. [Tenn.], 128; State v. Isaacson, 65 N. W. Rep.  

[S. Dak.], 430; Moore v. State, 33 S. W. Rep. [Tenn.], 1046; 

Wilson v. State, 36 S. W. Rep. [Tex.], 587.) 
45. The forty-fifth assignment of error is that the dis

trict court erred in not granting the plaintiff in error a 
new trial on account of the misconduct of the jury. It 
appears that there were introduced in evidence nuts, bolts, 
angle-bars, spikes, monkey wrench, claw-bar, and a rail

road tie, all of which things, except the monkey wrench 
and claw-bar, constituted a part of the track of the rail
way where this wreck occurred. It is alleged that dur
ing some recess of the court, when the defendant was 
absent from the court room, the jurymen were permitted 
to experiment with these fish-plates, nuts, bolts, tie,
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spikes, and monkey wrench and claw-bar by driving in 
the spikes and then removing them with the claw-bar 
and by putting the nuts on the bolts and then unscrewing 
them with this monkey wrench. This conduct of the 
jury was expressly denied by affidavits filed in behalf of 
the state in opposition to the motion for new trial on that 
ground, and we cannot say that the court erred in reach
ing the conclusion that it did,-that the alleged miscon
duct of the jury had not in fact occurred.  

46. In the forty-sixth argument made by the plaintiff 
in error are embraced a large number of assignments of 
error which relate to the ruling of the court in permitting 
and in refusing to permit certain questions to be an
swered. To review each one of these assignments of 
error would extend this opinion, already too long, to an 
unreasonable length, and it must suffice to say that after 
a careful study of the record and the rulings of the court 
complained of we find no ruling made which we think 
was prejudicial to the plaintiff in error.  

47. It appears from the record'that after the reception 
and recording of the verdict rendered in this case the 
prisoner was remanded to jail; that afterwards, in his 
absence, his counsel filed a motion for a new trial and the 
same was argued and overruled. It is now argued that 
the judgment must be reversed because of the absence of 
the prisoner from the court room at the time the mo
tion for a new trial was filed, arg-ned, and overruled.  
Whether the record must disclose that a person convicted 
,of a felony was present in court at the time his motion 
for a new trial was overruled in order to sustain a judg
ment pronounced against him on such conviction is a 
question about which there is and has been some diversity 
of opinion among the courts.  

In Rex v. Hollingberry, 6 Dow. & R. [Eng.], 344, a de
fendant was in actual custody of the marshal upon a 
criminal process in consequence of an indictment in the 
court of king's bench, and it was held that he need not 
be present when a motion for a new trial was made on 
his behalf in the same court.
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In Rex v. Scully, Ale. & N. [Ir.], 262, it was held that 
all the defendants convicted upon a criminal informa
tion must be in court upon a motion on their behalf for a 
new trial.  

In Rex v. Spragg, 2 Bur. [Eng.], 928, several prisoners, 
after conviction, were in custody and the court in their 
absence declined to hear a motion filed by their counsel 
in arrest of judgment. The court declared that it was 
a fixed and invariable rule that the defendants must, 
after conviction, be present in court to move in arrest of 
judgment.  

In Berkley v. State, 4 Tex. App., 122, the defendant was 
convicted of a felony, and it was held that it was improper 
for the trial court to hear and overrule his motion for 

new trial in his absence.  
In State v. Parsons, 19 S. E. Rep. [W. Va.], 876, Parsons 

was convicted of a felony, and the court reversed the judg
ment pronounced against him because the record did not 
affirmatively show that he was present when the trial 
court overruled his motion for a new trial.  

The constitution of this state, section 11 of the Bill of 

Rights, provides that one accused of a crime shall have 

the right to appear and diefend in person or by counsel, 

and to meet the witnesses against him face to face; and 
section 464 of the Code of Criminal Procedure provides: 
"No person indicted for a felony shall be tried unless per

sonally present during the trial." 
The constitution and the statute of Missouri are prac

tically the same as our own. In State v. Brown, 63 Mo., 
439, Brown was convicted of murder. In his absence the 
court disposed of his motion for a new trial, and the su
preme court held that this action of the trial court was 
not a ground for a reversal of the judgment; that such 
a motion was not a proceeding during the trial within 
the meaning of the statute. The point was again pre
sented to the supreme court of Missouri in State v. Lewis, 
80 Mo., 110, and the court held that unless the record 
afflirmatively showed that the prisoner was denied the
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right of being present when his motion for a new trial 
was argued and determined his absence at that time 
would not be a sufficient ground for reversing the judg
ment.  

The constitution and statute of the state of Ohio are 
similar to ours, and in Griffin v. State, 34 0. St., 299, a fel
ony case, it was held that it was no ground for reversing 
the judgment pronounced on conviction if the defendant's 
motion for a new trial was made, argued, and overruled 
in his absence, he having made no objection to this action 
of the court until after the sentence was pronounced.  

In People v. Ormsby, 12 N. W. Rep. [Mich.], 671, it was 
held: "After the regular conviction of a, person charged 
with crime he can no longer insist upon being present in 
court for further proceedings, such as the disposition of 
a motion for a new trial." 

In State v. West, 13 So. Rep. [La.], 173, it was held: "The 
presence of th6 defendant in court is not essential either 
at the trial of a motion for new trial or one in arrest of 
judgment." And this conclusion was reached by the court 
notwithstanding the fact that on the trial of the motion 
for a new trial testimony was offered in behalf of the 
prisoner. To the same effect see Camp v. State, 16 S. E.  
Rep. [Ga.], 379.  

In Miller v. State, 29 Neb., 437, Miller was convicted of 
murder in the first degree, and assigned as an error in 
this court the ruling of the trial court on a motion to 
quash, and a demurrer to the information, and a plea in 
abatement, and the motion of the accused for a contin
uance; all of these rulings having been made in the ab
sence of the prisoner. This court overruled the assign
ment of error and, speaking through NORVAL, J., after 
citing section 11 of the Bill of Rights and section 464 of 
the Criminal Code, said: "We do not believe that either 
of the above quoted sections have reference to the pre
sentation by counsel of questions of law to the court or 
interlocutory proceedings prior to the commencement of 
the selection of the jury, but rather that the accused shall
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be present during the trial of the issue of fact raised by 
his plea of not guilty. The hearing of motions and de
murrers prior to choosing the jury is no part of the trial." 

The principle decided in the Miller case involves the 
principle under consideration here. No doubt the de
fendant charged with a felony has an absolute right to 
be present in court in person when he is arraigned and 
pleads to the indictment; to be present when the trial 
begins, and at all times during the trial; to be present 
when the verdict is received and recorded; and when he 
is arraigned for sentence and the sentence is pronounced; 
and the record, to support a judgment of conviction or 
sentence for a felony, must affirmatively disclose the 
prisoner's presence at all those times. But neither the 
filing, the argument, nor the ruling upon a motion for a 
new trial is any part of such trial within the meaning of 
the constitution or the section of the Criminal Code 
quoted. Our conclusion is that a person convicted of 
felony and represented by counsel cannot as a matter of 
ight insist on being present in court either at the time 

of the filing of the argument or the ruling upon his mo
tion for a new trial.  

48. Another assignment of error is that the court erred 
in refusing the plaintiff in error a new trial on the ground 
of newly-discovered evidence. We do not think that 
the record shows that the plaintiff in error could not have 
discovered and produced at the trial the evidence which 
he now claims to be newly discovered had he exercised 
reasonable diligence. But assuming that all reasonable 
diligence was exercised for the discovery and production 
of this evidence, and that it was material for the plaintiff 
in error, it remains to be said that the evidence was cu
mulative in its nature; and had the new trial been 
granted and this newly-discovered evidence admitted we 
cannot say that we think it would probably have changed 
the result. The assignment of error must therefore be 
overruled. (Tolleson v. State, 23 S. E. Rep. [Ga.], 993; 
FitZgerald v. Brandt, 36 Neb., 683; Sinith v. Hitchcock, 38
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Neb., 104; People v. Denusters, 109 Cal., 607; Porter v.  
State, 32 S. W. Rep. [Tex.], G95; Turner v. State, 36 S. W.  
Rep. [Tex.], 87.) 

49. Another ground of the motion for a new trial was 
that two of the jurymen stated on their voir dire examina
tion that they had neither formed nor expressed any 
opinion as to the guilt or innocence of Davis; and that 
he discovered, after the verdict was rendered, that each 
of such jurors had, prior to being called as a juror, made 
statements to the effect that they thought he was guilty 
and ought to be hung. The argument is that the court 
erred in not setting aside the verdict because of the un
fairness of these jurors as disclosed by this showing.  
But the district court by its ruling found in effect that 
neither of the jurors had made the statements attributed 
to them, and as they expressly denied having made any 
such statements, we cannot disturb the finding of the 
district court in that respect.  

50. The final argument is that the verdict is not sup
ported by sufficient evidence. The record shows without 
conflict that about 10 o'clock on the evening of the 9th 
of August, 1894, a passenger train on the Rock Island 
railway fell, or was thrown, from a trestle some four 
miles from the post-office in the city of Lincoln; that by 
such derailment William 0. Hambell was instantly killed, 
and ten other persons either instantly killed or died from 
the effect of injuries there received. The record further 
discloses that the engine and cars of said train before its 
wreck were in good repair; that the trestle and the track 
were in good repair; that they were comparatively new; 
that numerous trains had been daily running over said 
trestle and track since its construction; that the trestle
and track had been patrolled and examined that day.  
Immediately after the occurrence of said wreck said 
trestle and track were examined, and it was found that 
a number of the spikes which fastened one of the rails on 
such trestle to the ties thereon had been recently re
moved. On the ties were the marks or indentations
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made by an instrument known as a claw-bar, made and 
used expressly for the purpose of pulling railroad spikes 
from ties. Some of the extracted spikes found showed 
fresh marks of the claw-bar. The nuts upon the bolts 
which held together two of the rails had been removed.  
These nuts showed the fresh marks of a wrench. The 
rail from which the spikes had been removed had been 
moved from its alignment and in a direction from its com
panion rail. One at least of the spikes which had held 
down said rail and had not been completely removed 
furnished an indication of the rail having been pushed 
against it and thus bending it down after it had been 
partly pulled out. On the ties on the trestle next to the 
rail which had been moved from its alignment were marks 
or identations where the wheels of the locomotive had 
struck. on the ties after leaving the displaced rail, while 
no such marks or indentations were found on the ties 
next to the companion rail of the one displaced. A 
monkey wrench was found on the trestle, and in the 
weeds near by the trestle was found a claw-bar and the 
heel of this claw-bar fitted in the indentation in the ties 
supposed to have been made by it in removing the spikes.  
The plaintiff in error was seen at the wreck both by the 
passengers and crew of the train who were left alive after 
the wreck. He was seen there within a very few minutes 
after the wreck occurred, and was the first person seen 
in the vicinity after the wreck save and except the sur
vivors of the crew and passengers. A track of the Union 
Pacific R1ailroad passes under the trestle of the Rock 
Island railway where this wreck occurred. Late in the 
afternoon, or early in the evening, of August the 8th a 

. colored man, afterwards identified as Davis, was seen 
going down this Union Pacific track towards the trestle.  
He had on his shoulder some instrument resembling a 
claw-bar or hand-spike. In his hand he had a sack in 
which was something. Prior to the occurrence of the 
wreck Davis was laboring on a farm near the city of 
Lincoln, and said to certain persons that he was tired of
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farming and that the railroad or a railroad would have 
to give him a job. One day during the summer he was 
passing, with another man, by this trestle and observed 
to his companion in substance that that would be a good 
place to "hold up" a train. A few days before the wreck 
he purchased a new suit of clothes, which he wore. The 
coat of this suit had on it a certain kind of buttons and 
the buttons were fastened on with rings. Just prior to 
the wreck Davis was seen to have in his possession a 
photograph, or picture, of some theatrical woman. After 
the wreck this coat of Davis was found in the weeds near 
the trestle where the wreck occurred. In the pocket of 
the coat was this picture. Very soon after the wreck 
Davis told various persons that he was present at this 

wreck, and when asked how he happened to be there he 

told some persons that he was at the club in Lincoln, 
heard the noise of the wreck, and ran down there. Now 
this club house is four miles from the place of the wreck.  
He told other persons that he had been to Kearney and 
was returning from Kearney and came over the Rock 
Island railroad, and on being told by these parties that 
the Rock Island railroad did not pass through Kearney, 
he stated that he had walked across the country and 
taken the train. He told other persons that he boarded 
the Rock Island train at Rokeby, a station between Lin
coln and Fairbury. No passenger or employe of the rail
road saw any colored man on the train. He told other 
witnesses that at the time the wreck occurred he was in 
a shed stealing chickens about three-quarters of a mile 
from the place of the wreck; that he heard the noise and 
ran down there. On Sunday after the wreck he was out 

at a farm where he had been employed; told the people 
there that he was at the wreck and explained to them, 
or to at least one of them, how he thought it occurred; 
that he thought the wreck had been caused by some one 

removing the nuts from the fish-plate bolts and by pull
ing up the spikes that held down the rails; on his com
panion saying that he did not think one man could do
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that, he said he thought it could be done. After he was 
arrested he voluntarily told several persons that he dis
placed the fixtures on this trestle and caused this wreck; 
that he did not do it intending to kill anybody, but that 
he did it intending to flag and stop the approaching pas
senger train, call attention to the displacement of the 
track, and for his conduct in that respect he expected the 
railway company to give him a job, or the passengers to 
raise him a purse. He also explained to these witnesses 
that when he heard the passenger train approaching he 
signalled the engineer with his coat, but he either did not 
see him or paid no attention to it, and that the train was 
on him sooner than he expected, and that he threw the 
claw-bar into the weeds. To another witness he stated 
that he saw the engineer and fireman on the locomotive 
put their arms around each other as the engine went over 
the trestle. This is not all the evidence by any means, 
either direct or circumstantial, but it is sufficient in our 
judgment to sustain the finding of the jury (1) that the 
wreck and the death of Ilambell were caused by the dis
placement of the fixtures of the track, and (2) that Davis 
purposely and maliciously displaced these fixtures.  
There are, doubtless, in this record some errors, but after 
spending weeks upon its examination our deliberate con
viction is that the record contains not one error preju
dicial to the interests of the accused. Indeed, this record 
of itself affords conclusive evidence of the humanity and 
liberality. of our criminal laws. This prisoner is a man 
without property and without influential friends, and yet 
this commonwealth, whose laws he has so shamelessly 
violated, has, at an enormous expense to itself, furnished 
him all witnesses whose presence he required, and em
'ployed counsel for him, who have waged in his behalf a 
legal battle which redounds to their credit. Possibly 
the jury might have been justified in finding him guilty of 
only manslaughter; but if the evidence in this record is 
true, and the jury-the only tribunal which the law has 
designated to pass upon the credibility of evidence-has
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by its verdict said that the evidence is true, then this 
prisoner is an enemy to the human race, and his liberty 
a menace to society; and the verdict of the jury and the 
judgment of the court are the ones best calculated for the 
vindication of the criminal laws of the state and the 
protection of the lives and property of its citizens. The 
record contains no reversible error and the judgment 
of the district court must therefore be, and it is in all 
things, 

AFFIRMED.  

HENRY G. KOBARG, APPELLEE, v. GEORGE GREEDER, 
APPELLANT.  

FILED APRIL 21, 1897. No. 7286.  

1. Husband and Wife: GIFTs OF REALTY. Where a husband purchases 
real estate with his own funds and causes the legal title thereof 
to be conveyed to his wife, the presumption is that the husband 
intended such real estate as a gift to his wife.  

2. Trusts: PAROL DECLARATION. In order to fasten a trust upon real 
estate by means of a parol declaration the words employed must 
amount to a clear and explicit declaration of trust. They must 
also point out with reasonable certainty the subject-matter of the 
trust and the person who is to take the beneficial interest. Loose 
and indefinite expressions and such as Indicate only an incom
plete and executory intention are insufficient for this purpose.  
Roddy v. Roddy, 3 Neb., 96, followed.  

3. - : GIFTs: EVIDENCE. Evidence examined, and held insufficient 
to sustain the finding of the district court that the property in 
controversy was held in trust by the wife for the husband.  

APPEAL from the district court of Douglas county.  
Heard below before AMBROSE, J. Reversed and disnisscd.  

W. S. Shoemaker, for appellant.

George F. Wittun and Frank H. Gaines, contra.
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RAGAN, C.  
In 1878 Bernard Carstens (hereinafter called Bernard) 

purchased ten acres of land in Douglas county and 
caused his vendor to convey the same to his, Bernard's, 
wife Dora by an ordinary warranty deed, which was then 
and there duly recorded. Bernard and his wife and their 
children lived upon this land until 1888, when Bernard 
died. The widow and her children continued to make 
their home upon the land, and in 1891 she married George 
Greeder. Some time after her marriage to Greeder Dora 
conveyed, through a third party, this real estate to 
Greeder, and some time after this conveyance she died.  
Henry Kobarg, as next friend for the ninor children of 
Bernard and Dora, brought this suit in the district court 
of Douglas county against George Greeder to have it 
decreed that Dora held the real estate conveyed to her 
in trust for her husband Bernard and the title thereto 
quieted and confirmed in his heirs. Kobarg had a de
cree as prayed and Greeder has appealed.  

1. We assume for the purposes of this case that the 
evidence establishes that Bernard purchased and paid 
for the real estate in question; and there is no contro
versy as to the fact that Bernard's vendor, at the time 
of said purchase, conveyed the real estate by warranty 
deed to Dora. The record is silent as to what, if any
thing, occurred at the time this conveyance was made.  
Neither witness nor paper tells us anything that was said 
or done by any of the parties connected with the convey
ance at the time it was made. The evidence shows that 
Bernard purchased and negotiated for the property. It 
tends to show,-and we assume that it does show,-that 
he paid the consideration named; and at the time of the 
purchase the title was conveyed to his wife. Where a 
person purchases real estate with his own funds and 
places the title in the name of a stranger the law pre
sumes that he made such purchase for his own use and 
that the stranger holds it in trust for him. But where 
the purchaser is a married man and the title of the real
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estate purchased is conveyed to his wife, the presumption 
is that the purchaser intended the real estate as a gift 
to his wife. (Oreed v. Lancaster County Bank, 1 0. St., 1; 
Brownell v. Stoddard, 42 Neb., 177; Gray v. Gray, 13 Neb., 
453; Klamp v. Klamp, 51 Neb., 17.) We have, then, 
but to inquire whether the finding of the district court, 
that Dora held the title to this property in trust for her 
husband, is sustained by sufficient evidence.  

In Roddy v. Roddy, 3 Neb., 96, it was held: "In order 
to fasten a trust on property of any description by means 
of a parol declaration the words employed must amount 
to a clear and explicit declaration of trust. They must 
also point out with reasonable certainty the subject-mat
ter of the trust and the person who is to take the bene
ficial interest. Loose and indefinite expressions and such 
as indicate only an incomplete and executory intention 
are insufficient for this purpose." To the same effect see 
Falsken v. Harkendorf, 11 Neb., 82; Robinson v. Jones, 31 
Neb., 20.  

A brother of Bernard was called as a witness for the 
plaintiff below, and after testifying that Bernard bought 
and paid for the real estate in controversy, that he had 
a conversation with him and his wife in reference to the 
land purchased about two years after its purchase, he 
was asked what his brother said, and answered as fol
lows: " 'I tell you if I was in my brother's place I would 
have the property in my name;' and she says she would 
like to do it, but then my brother objected. He didn't 
want it. I says, 'It always looks like a man; if the 
property is in the lady's name, it looks like he worked 
only for her;' and then she says to my brother: 'Well, 
if you think it is better, then we do it. I don't care; 
that property belongs to you and I would like to see it 
better done,' and then they agreed together to do that, 
and I never asked him after that time if they did it." 
This evidence shows that the propriety of the witness 
was shocked and his vanity wounded because his 
brother's wife held the title to the real estate on which
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they lived, and that the wife was willing to convey the 
real estate to the husband if the husband demanded it, 

but he did not want it conveyed to him; and though the 

wife may then and there have agreed to convey the real 

estate to her husband, the promise was without consid

eration and was not one which Bernard could himself 

have enforced.  
Another witness called for the plaintiff below testified 

to his acquaintance with Bernard, and that soon after 

the time the property was purchased and Bernard and 

his wife took up their residence upon it he was at their 

house. The witness then proceeds as follows: 'I went 

out there and I had a little work to do for them,-killing 
a bog,-and when I was there he told me to come into 

the house with him, and we went in and had a cup of 
coffee, and aftbr a little he asked me how I liked his place 
and how I liked everything,-if it didn't look like home.  

I said, 'Yes; it looks very much like it;' and he pointed 

to his wife and called her by name,-called her Dora, or 
something like it,-and said: 'That is my pretty wife.' 

And he said: 'I gave her that property,' and she objected.  
She didn't object, but she raised right up and says: 'For 

me to take care of for the children for him.' " 
Another witness called for the plaintiff below testified 

to a conversation with Dora as follows: "Why, she told 
me that August Carstens [this was a brother of Dora's 
husband] had objected to her holding the property in her 
name and she told her husband she did not care whether 
she would have the title or not; that he should take it 
back in his name because it was his." On cross-examina
tion she related the conversation with Dora as follows: 
"She said she was willing; she didn't care whether it 
was in her name or in his name; that she wanted him to 
take it back." 

It does not clearly appear whether this alleged con
versation with Dora occurred before or after she con
veyed the real estate in controversy to the appellant, but 
we assume that it occurred before. This is all the com-
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petent and relevant evidence upon which the decree ap
pealed from rests, and it is entirely insufficient to over
come the presumption that Bernard caused this real 
estate to be conveyed to his wife Dora because he in
tended thereby to make her a gift of it. This record 
shows that Bernard Carstens, at the time he was married, 
was a man past middle age; that he had been for some 
years a sailor; that he was rather fond of intoxicating 
liquors, but nevertheless an industrious and frugal man; 
that at the time he married Dora she was about seven
teen years of age; that he was very fond of her, and the 
probability is that this real estate was conveyed to Dora 
in pursuance of a promise that he made her to purchase 
and give her a home if she would marry him. The evi
dence discloses that they lived upon this real estate from 
1878 until Bernard died, some ten years later; that four 

or five children were born to them, and that they all lived 
happily together. They were laboring people. They fol

lowed the business of gardening for a living. Before 
Bernard's death he purchased other real estate besides 

this. in controversy, and he had the title to that taken in 

his own name. Nowhere in this record is there evidence 

of an explicit declaration made by Dora that she held this 

real estate in trust for her husband. No witness swore 

that Bernard Carstens at any time or place ever claimed 

that his wife held this real estate in trust for him. The 

decree of the district court is reversed and the action dis

missed at the cost of Henry Kobarg.  

REVERSED AND DISMISSED.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.  

CASS COUNTY ET AL.  

- FILED APRIL 21, 1897. No. 8923.  

1. Appeal and Error: ELECTION OF REMEDIES. If the judgment which 

a litigant seeks to have reviewed in this court is appealable he 

may have it reviewed on appeal or error at his election. He may 
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make such election at any time before the final submission of the 
case in this court. He may dismiss his appeal and stand on his 
petition in error, or rice crsa, but if he makes no such election 
this court will review the judgment of the district court on error 
only when there is filed with the transcript here a petition in 
error.  

2. Motion for New Trial. Though the grounds of a motion for a new 
trial are not stated in the exact language of section 314 of the Code 
of Civil Procedure, if they are in substance the same the statute is 
satisfied.  

3. - : ASSIGNMENTS OF ERROR: REVIEW. Where the grounds of a 
motion for a new trial are in substance those prescribed by sec
tion 31 of the Code, and the assignments in the petition in error 
are based upon those grounds, this court is not without jurisdic
tion to review a case on error simply because the petition in error 
does not specifically allege that the court below erred in over
ruling the motion for a new trial.  

4. School Districts: TAXATION: RAILROAD BRIDGEs: EVIDENCE: INJUNC

TION: ESTOPPEL. The tax agent of a railroad company in the 
year 1895, and for several years prior thereto, listed for taxation 
with the officers of a school district a bridge which was a part of 
his principal's railroad, erroneously believing that such bridge was 
within the limits of such school district. The railroad company 
paid the taxes assessed by the school district against the bridge 
for all the years prior to 1895. It then brought suit to enjoin the 
1895 tax on the ground that said bridge was, as a matter of fact, 
not within the limits of such school district. Hl0d, (1) That the 
action did not call into question the legality of the organization 
of the school district; (2) that if jurisdiction to levy the tax was 
a franchise or privilege within the meaning of section 8, subdi
vision 3, chapter 79, Compiled Statutes, and such franchise or 
privilege was called into question by the action, still the court was 
not required by said statute to conclusively presume anything 
further than the legal organization of the school district; (3) 
that the court was not required to conclusively presume that the 
bridge was within the limits of the school district because it had 
assumed the right to tax it for more than one year; (4) that the 
court was not bound to presume that the bridge was within or 
without the limits of the school district; (5) that the situs of the 
bridge was a question of fact to be determined from the evidence: 
(6) that the railroad company was not estopped from maintaining 
the action because of its conduct in listing the property for taxa
tion; (7) that a proper remedy of the railroad company was in
junction, and not quo warranto.  

5. District Courts: VOID TAXES: INJUNCTION. The district courts of 
this state are, by the constitution, invested with general equity 
jurisdiction, and this includes the authority to enjoin the collec-
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tion of a void tax; and this jurisdiction the legislature can neither 
take away nor impair.  

6. School Districts: TAXATION. In the absence of express legislative 
authority the officers of a school district are without jurisdiction 
to levy a tax upon real estate not within the limits of their school 
district, and a tax so levied, no matter for what purpose, is abso
lutely void.  

7. - : - : BOUNDARIES: RATLROAD BRIDGES. The evidence ex
amined, and held to establish (1) that the eastern boundary of 
school district No. 2, in Cass county, coincides with the eastern 
boundary of section 20, in township 12 N., and range 14 E., of the 
sixth P. M.; (2) that the eastern boundary of said section 20 is 
the high-water line of the west bank of the Missouri river; (3) 
that no part of the bridge in controversy is within the limits of 
said school district.  

ERROR from the district court of Cass county. Tried 
below before RAMSEY, J. Reversed.  

J. W. Deweese, F. E. Bishop, and Byron Clark, for plaint
iff in error.  

A. J. Graves, C. S. Polk, and Beeson & Root, contra..  

RAGAN, C.  

In the district court of Cass county the Chicago, Bur
lington & Quincy Railroad Company (hereinafter called 
the "railroad company") brought this suit against said 
county, the county treasurer, school district No. 2, and 
Plattsmouth precinct thereof to enjoin the collection of 
certain taxes levied for school purposes by said school 
district No. 2 against the west half of the railroad com
pany's bridge across the Missouri river, basing its right 
to the injunction upon the contention that no part of the 
west half of said bridge was within the limits of said 
school district. The district court dismissed the rail
road company's 'petition, and it brings the decree here for 
review. The connection of the county and the county 
treasurer thereof with the case is unimportant, so far as 
this opinion goes, and in what we have to say no refer
ence will be made to Plattsmouth precinct, as the rights 
of all the parties will be determined by the decision of
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the question as to whether any part of the west half of 
the railroad company's bridge is in said school district 
No. 2.  

1. The defendants below contend that the case is here 
on error, while the railroad company insists that it is here 
on appeal. It appears that upon the rendition of the de
cree by the district court the railroad company filed a 
motion for a new trial, and upon this being overruled 
took an exception to such ruling. Within six months 
after the date of the rendition of the decree the railroad 
company filed in this court a certified transcript of the 
proceedings in the case; that thereupon a summons in 
error was issued by the clerk of this court and served 
upon the defendants below. The record does not con
tain this summons in error, but it is admitted by counsel 
here that it was issued and served; nor does the record 
disclose that this summons in error was issued in pur
suance of a written prwcipe filed therefor by the railroad 
company as provided by section 585 of the Code. But 
since the clerk of this court would have had no authority 
to issue a summons in error without such written precipe 
therefor having been filed, we will presume that such 
precipe was filed. Within a year from the date of the 
rendition of the decree below the railroad company filed 
with the clerk of this court a paper which is substantially 
a petition in error, although denominated "assignments 
of error on appeal." In Beatrice Paper Co. v. Beloit Iron 
Works, 46 Neb., 900, it was said: "If the judgment which 
the litigant seeks to have reviewed is appealable, he may 
have it reviewed on appeal or error, at his election; and 
he may make such election at any time before the final 
submission of the case in this court. He may dismiss 
his appeal and stand on his petition in error or vice versa; 
but if he makes no such election this court will review 
the judgment of the district court on error [only] when 
there is filed with the transcript [here] a petition in error." 
To the same effect see Shio v. Robinson, 50 Neb., 403; 
Woodard v. Baird, 43 Neb., 310; Monroe v. Reid, 46 Neb.,
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316. Since the railroad company made no application to 
this court before the submission of this case to withdraw 
or dismiss its petition in error and stand upon its appeal, 
and taking into consideration its other conduct in the 
premises, we think the railroad company must be held 
to have elected to have this case tried in this court on 
error.  

2. The defendants in error insist that the decree of the 
district court must be affirmed without an examination 
of the assignments of error in the petition in error be
cause it is not specifically alleged by the railroad com
pany in its petition in error that the district court erred 
in overruling its motion for a new trial. To sustain this 
contention we are cited, among others, to Carson v. Funk, 
27 Kan., 524. In that case the petition in error did not 
aver that the court below erred in overruling the plaintiff 
in error's motion for a new trial; but the petition in error 
did aver that "there were errors of law occurring at the 
trial of the case;" and the court held that, since the action 
of the court in overruling the motion for a new trial was 
not assigned as error, under the assignments in the 
petition in error, "there were errors of law occurring at 
the trial," the supreme court should not review the action 
of the district court in admitting and rejecting evidence 
or in giving and refusing to give instructions. The case 
does not support the contention of the defendants in 
error. Section 314 of the Code of Civil Procedure speci
fies the causes for which a new trial may be granted on 
motion of the defeated party. Section 317 of the Code 
provides that in assigning the grounds in a motion for 
a new trial it shall be sufficient to assign the same in 
the language of the statute. We do not understand this 
section of the Code to be mandatory, and though the 
grounds of a motion for a new trial are not stated in the 
exact language of the statute, if they are in substance 
the same the statute is satisfied, and where the grounds 
of a motion for a new trial are in substance those pre
scribed by section 314 of the Code, and the assignments
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in the petition in error are based upon those grounds, we 
do not think this court is deprived of jurisdiction to re
view the case on error simply because the plaintiff in 
error does not specifically allege that the court below 
erred in overruling the motion for a new trial.  

3. The issues made by the pleadings in the case at bar 
were: (1.) Whether any part of the west half of the rail
road company's bridge was in said school district No. 2.  
This was an issue of fact. (2.) Whether the railroad com
pany, by voluntarily listing the west half of the bridge 
for taxation by the school district in the year 1895, and 
prior years, had estopped itself from resisting the col
lection of the taxes levied for 1895. The undisputed evi
dence shows that the railroad company did list the west 
half of its bridge for taxation by the school district for 
the year 1895 and prior years. There remains, then, of 
these the issue of law, whether the railroad, because of 
its conduct in the premises, is estopped from resisting 
the collection of the taxes in suit. The third issue made 
by the pleadings was also one of law, viz., whether the 
remedy of the railroad company, if it had any, was limited 
to quo warranto proceedings. The court found generally 
against the railroad company, and specially that the west 
half of the railroad company's bridge was situate in said 
school district No. 2. The petition in error alleges that 
the court erred in finding that the west half of the bridge 
was situate in said school district No. 2; that such find
ing was not sustained by sufficient evidence; that the 
court erred in entering the decree it did because such 
decree was contrary to law. In its motion for a new 
trial the railroad company alleged that the court erred 
in finding that the west half of its bridge was situate in 
said school district No. 2; that its finding in that respect 
was not sustained by sufficient evidence; that the court 
erred in rendering the decree it did because such decree 
was contrary to law. The defendants in error now in
sist that this decree must be affirmed without an ex
amination of the assignments of error in the petition in
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error because these assignments are not based on grounds 
specified in the motion for a new trial. We think the 
contention is without merit. While the motion for a new 
trial is not in the exact language of the statute, the 
grounds of the motion for a new trial are the same in 
substance as those specified in section 314 of the Code 
and the assignments of the petition in error follow the 
grounds alleged for a new trial. But it is said in this 
connection that there were other issues in the case be
sides the one as to whether the west half of the railroad 
company's bridge was in school district No. 2; and since 
the court found generally for the defendants in error, 
his judgment may be based on finding some of these other 
issues in favor of the defendants in error; and that if 
the judgment of the court is based on finding the other 
issues in favor of the defendants in error, the sufficiency 
of the evidence to sustain such findings of the court is 
not called in question by the motion for a new trial. The 
answer to this is that the other issues were issues of law, 
not of fact, and the motion for a new trial and the peti
tion in error both allege that the judgment pronounced 
was erroneous because it was contrary to law.  

4. Another contention of the defendants in error is that 
the decree of the district court must be affirmed because 
the petition filed by the railroad company in the district 
court does not state a cause of action. The first argu
ment in support of this contention is that the facts 
averred in the petition of the railroad company show that 
its remedy, if it has one, is a quo warranto proceeding.  
To sustain this contention counsel for the defendants in 
error cite us to South Platte Land Co. v. Buffalo County, 15 
Neb., 675. That was an action to enjoin the collection of 
certain taxes assessed by the city of Kearney upon lands 
belonging to the South Platte Land Company and in
cluded within the limits of said city. It seems that the 
lands had been taken into said city in 1866 and when so 
taken were unplatted; and that under the town site act 
of 1866 the county commissioners of Buffalo county, who
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incorporated the city of Kearney, had no authority to in
clude within its limits unplatted land. But the court 
held that the action of the county commissioners in tak
ing the unplatted lands into the city limits, while errone
'ous, was not a void act; that the action of the commis
sioners in placing said unplatted lands within the limits 
of Kearney could not be reviewed in a proceeding to en
join the collection of the taxes levied on said lands. But 
that case is not an authority for the contention here.  
There was no dispute in that case but that the unplatted 
lands of the South Platte Land Company were within 
the boundaries of the city of Kearney and a part of said 
city, and the correctness of the action of the board of 
commissioners in establishing said boundaries could not 
be tried in a collateral proceeding brought to enjoin the 
collection of taxes on lands within the boundary limits.  
To the same effect see Sage v. City of Plattsnouth, 48 Neb., 
558. When one claims that his land is illegally included 
within the boundary of a city or village, doubtless quo 
warranto is a proper remedy. (See State v. Dimond, 44 
Neb., 154, and State v. Mote, 48 Neb., 683.) But the rail
road company here does not claim that its bridge, or the 
land on which it stands, is illegally or otherwise included 
within the corporate limits of school district No. 2. Its 
claim is that the officers of this school district went out
side of its corporate limits and assessed the property in 
controversy. If the district court, therefore, based its 
decree in this case upon a finding of law that the remedy 
of the railroad company here was by quo warranto pro
ceedings, that finding is wrong. A second argument in 
support of the contention that the petition does not state 
a cause of action, is, in effect, that the petition does not 
allege that the taxes sought to be enjoined were levied 
or assessed for an illegal or unauthorized purpose within 
the meaning of section 144, article 1, chapter 77, Com
piled Statutes, and, therefore, the court is without juris
diction to entertain an action to enjoin the collection of 
these taxes; that the railroad company must pay the

376 NEBRASKA REPORTS. [VOL. 51



JANUARY TERM, 1897.
Chicago, B. & Q. R. Co. v. Cass County.  

taxes under protest and then recover them back by pro
ceedings pointed out in said chapter. But the district 
courts of this state are by the constitution invested with 
general equity jurisdiction, and this jurisdiction the legis
lature can neither take away nor impair. It must be 
remembered that this action is not based upon the theory 
that the tax sought to be enjoined is erroneous because 
of some irregularity in the manner of its assessment; but 
the tax is assailed as absolutely void upon the ground 
that the property upon which it is levied was not within 
the jurisdiction of the school district which imposed the 
tax. A case almost identical in principle with the one 
at bar is Touzalin v. City of Omaha, 25 Neb., 817. In that 
case Touzalin owned some lots between Twenty-seventh 
and Twenty-eighth streets, in the city of Omaha, bounded 
on the south by California street. The city ordered this 
California street to be graded from Twenty-second to 
Twenty-sixth street and a tax levied upon abutting prop
erty to pay the cost of such grading. The ordinance did 
not provide that California street should be graded be
tween Twenty-seventh and Twenty-eighth, where Touza
lin's property was located, but nevertheless the city au
thorities assessed a tax upon Touzalin's property to pay 
for grading the street. Touzalin then brought suit to 
enjoin the collection of these taxes. The district court 
dismissed the petition and Touzalin appealed. In this 
court the point was made by the attorney for the city that, 
since the taxes were not levied for an illegal or unauthor
ized 'purpose, the district court had no jurisdiction to 
enjoin their collection; that Touzalin's remedy was to 
pay them under protest in accordance with the provisions 
of chapter 77, Compiled Statutes. This court overruled 
that contention, and said: "Injunctions to prevent the 
collection of taxes are not favored and should only be 
granted where the relief at law is wholly inadequate. If, 
however, the tax is void,-in other words, is levied with
out authority of law,-the forms of law nevertheless be
ing used to cast a cloud upon the title of the party's real
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estate and thereby diminish its value, the power of the 
legislature to close the doors of the courts to aid the 
taxpayer is very doubtful. A void tax is no tax. How 
then can the statute debar the taxpayer from enjoining 
the unlawful sale of his property to pay such alleged 
taxes?" And it was held that since the property of 
Touzalin was outside the district which the ordinance of 
the city of Omaha ordered graded that the taxing author
ity had no jurisdiction to levy a tax upon it to pay the 
cost of such grading and that a tax so levied was abso
lutely void, and that the court, notwithstanding the 
statute, had jurisdiction to enjoin it. To the same effect 
see Rcllct'ue JInprocentent Co. v. Village of Bellevue, 39 Neb., 
876; Chicago; B. d- Q. R. Co. v. Nenaha County, 50 Neb., 
393. If, then, the allegations of the petition are true, 
viz., that no part of the west half of the railroad com
pany's bridge is within the limits of said school district 
No. 2, the officers of that district had no jurisdiction or 
authority to levy the tax in question, as their jurisdic
tion to levy taxes upon real estate for school purposes 
was and is limited to the real estate within the corporate 
boundaries of their school districts, and the district court, 
notwithstanding the statute, had jurisdiction to enjoin 
the sale of this property for such tax.  

5. Section 8, subdivision 3, chapter 79, Compiled 
Statutes, provides: "Every school district shall, in all 
cases, be presumed to have been legally organized when 
it shall have exercised the franchises and privileges of 
a district for the term of one year." Another conten
tion of the defendants in error is that the decree of the 
district court must be affirmed, because the undisputed 
facts in the record show that school district No. 2 has 
existed as a school district and exercised the franchises 
and privileges of one since the year 1869, and that for 
several years prior to the levy of the tax sought to be 
enjoined in this action it had been levying taxes for 
school purposes upon this identical property, and, if we 
understand counsel, they deduce from these facts the
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proposition that the courts must conclusively presume 

not only that school district No. 2 is legally organized, 
but that the west half of the railroad bridge is within 
its boundaries. In support of this contention counsel 

cite us to the section of the statute just quoted and to 

State v. School District, 42 Neb., 499. Neither the statute 

nor the case sustains counsel's contention. This is not 

an action which calls into question the legality of the 

organization of school district No. 2; and if it can be 

said that jurisdiction and authority to levy taxes are a 

franchise and privilege within the meaning of said sec

tion 8, and that this action calls into question the right 

of said school district to exercise such a franchise and 

privilege, still the statute requires the courts to presume 

nothing further than the legal organization of the school 

district. By this statute the court is not required to pre

sume that any piece of land is within or without the limits 

of such a school district. By the pleadings in this case 

the situs of the railroad bridge is made a question of fact.  

6. As already stated, the court found generally against 

the railroad company, and one of the issues made by the 

pleadings was that the railroad company had voluntarily 

listed the tax sought to be enjoined in the year 1895, and 

for prior years, and that by reason of its conduct in that 

respect it was estopped from maintaining this action.  

The undisputed evidence in the record is that the taxing 

officer of the railroad company in 1895 listed with the 

officers of school district No. 2 the west half of its rail

road bridge; that he had so listed it for some years prior 

to that time. For the purpose of the argument under 

consideration, and for that purpose only, we assume that 

the district court based its decree upon a finding made 

by it that the railroad company had estopped itself to 

maintain this action by reason of its conduct in listing 

its property in 1895 and prior years. If the court did so 

find, was its conclusion correct? State v. Baker, 31 S. W.  

Rep. [Mo.], 924, is a case in point. In the year 1872, and 

prior to that time, Baker owned a piece of land in Mis-
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sissippi county, Missouri. The legislature of Missouri 
in that year changed the boundary line between the 
counties of Mississippi and New Madrid. This change 
put Baker's land in New Madrid county. It seems that 
for some years subsequent to this time Baker listed his 
land as being in New Madrid county and paid the taxes 
thereon. Subsequently he resisted the payment of a tax 
levied by the authorities of New Madrid county, on the 
ground that the act of the legislature of 1872, changing 
the boundary line between Mississippi and New Madrid 
counties, was unconstitutional, and therefore his land 
was not, and never had been, in New Madrid county. It 
was urged that Baker had estopped himself to maintain 
the action because of his listing his land with the county 
authorities of New Madrid county and paying taxes 
thereon, and because he had represented to the county 
authorities of New Madrid county that his land was in 
that county by listing it for the very taxes he was then 
resisting; but the court said that there was no principle 
of estoppel in the case; that Baker's listing his land as 
in New Madrid county was the result of a mistake of fact 
upon his part. In Town of Clinton v. Towr of Haddan, 50 
Conn., 84, the authorities of the town of Haddam received 
a notice from the authorities of the town of Clinton that 
a pauper belonging to the former town was on expense 
in the latter town. The authorities of Haddam, believ
ing in fact that the pauper belonged to their town, 
wrote the authorities of Clinton, requesting them to be 
economical as possible in the matter and promised to pay 
for the pauper's support. Four years afterwards, the 
pauper again needing aid from the town, the authorities 
of Haddam were notified of the fact and the supplies were 
furnished by the town of Clinton. During all this time 
the authorities of Haddam believed that the pauper be
longed to their town and conceded this to the authori
ties of Clinton, who by reason of this fact took no steps 
to investigate the matter or to hold any other town re
sponsible. The means of knowledge were equally open

380 [VO. 51



JANUARY TERM, 1897.

Chicago, B. & Q. R. Co. v. Cass County.  

to both towns. In a suit brought by the town of Clinton 
against the town of Haddam for the supplies last fur
nished the pauper the court held that the town of Had
dam was not estopped from showing that the pauper was 
not legally chargeable to it. The court based its decision 
upon the ground that a party is not estopped by an ad
mission made in ignorance of his rights when the admis
sion was the result of an innocent mistake of a material 
fact. Chicago N. W. R. Co. v. Auditor General, 18 N. W.  
Rep. [Mich.], 586, is another authority in point here. The 
case is too long for review, and we content ourselves with 
quoting the syllabus: "Where a railway company makes 
out a report of earnings to present to the state for taxa
tion, no error or want of fullness in the report can be 
made a ground of estoppel to prevent the company from 

disputing the propriety or legality of an assessment based 
upon such report, unless fraud or bad faith be alleged." 
See, also, as applicable to the point under consideration, 
Parke County Coal Co. v. Campbell, 39 N. E. Rep. [Ind.], 
149; Lee v. Templeton, 73 Ind., 315. In the case at bar 

the evidence shows that the tax agent of the railroad 

company listed the west half of this bridge for taxation 
in said school district No. 2 because he erroneously be
lieved that said half of the bridge was in the boundary 
limits of said school district. His mistake was a mistake 

of fact. It is neither pleaded nor proved by the defend

ants in error that any of them believed that the bridge 
was in fact within the limits of school district No. 2; nor 
that they believed the statement of the tax agent, if he 

made one, that it was within the limits of said district; 
nor that they changed their status in any respect by 
reason of the tax agent so listing the property. All that 

appears is that the tax agent so listed the property as 

being in school district No. 2; that he did this because 

of a mistake of fact as to the actual location of the bridge 
and that the mistake was innocently made; but it does 

not appear that the school district was in -any manner 

prejudiced by such listing or representation of the rail-

VOL. 51] 381



NEBRASKA REPORTS.

Chicago, B. & Q. R. Co. v. Cass County.  

road company's tax agent, and we conclude, therefore, 
that the conduct of the railroad company in listing its 
property as being in school district No. 2 in the year 1895, 
and prior years, does not estop it from maintaining this 
action; and if the court based its decree upon a finding 
of law made by it, that the company was estopped by 
reason of its conduct in the premises, the decree is con
trary to law.  

7. We come now to the consideration of the correctness 
of the finding of fact made by the district court that the 
west half of the railroad company's bridge is within the 
limits of said school district No. 2. We take judicial 
notice of the fact that the Missouri river is a navigable 
stream. The middle of its channel is the eastern bound
ary of the state at the point where the railroad company's 
bridge crosses the Missouri river from Iowa into Cass 
county. (Enabling Act, sec. 2; 13 United States Statutes 
at Large, p. 47, see. 2.) The eastern boundary of Cass 
county, where it is crossed by said bridge, is the middle 
of the channel of the Missouri river. (Compiled Statutes, 
ch. 17, art. 1, sec. 10.) The evidence shows, without con
flict, that school district No. 2 is in Cass county and com
posed among others, of section 20, in township 12 north, 
and range 14 east of the Sixth P. M.; that this section 
is fractional; that the road-bed is constructed over a 
part of the northwest quarter of the northwest quarter 
of said section to the bank, bluff, or high-water line of the 
river, and there joins the west end of the railroad bridge.  
The following plat will assist us in understanding the 
question at issue, viz., whether the west half of the rail
road bridge in question is within the limits of said school 
district No. 2:
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The evidence, without contradiction, also shows that 
the United States surveyed and platted this section 20 and 
other sections of land next to the river in the same town
ship; that this section 20 was surveyed and platted as 
a fractional section, as shown on the foregoing plat; that 
in making the survey the United States followed the 
meanderings of the river at the crest of the river bank, 
or at high-water line; that no land east of the crest 
of the bank or bluff or high-water line was by the survey 
or plat made by the United States included in said sec
tion 20, and that no part of the bridge of the railroad 
company is on any part of said section 20, as surveyed 
and platted by the United States; that the western bank 
of the river where the bridge crosses is a steep blufi 
some 80 feet high; and that about 120 feet of the west 
end of the bridge spans a space between low and high 
water mark. The contention of the defendants in error 
is that the eastern boundary of school district No. 2, 
where crossed by the bridge, coincides with the eastern 
boundary of the state and Cass county, viz., is the mid
dle of the channel of the river,-in other words, that the 
eastern boundary of said section 20 is the middle of the 
channel of the river,-whereas the evidence shows that 
the United States made the eastern boundary of said 
section 20 the crest of the west bluff of the river. The 
statutes of this state, since February, 18G9, have provided, 
in effect, that the superintendent of schools of each organ
ized county should divide his county into school districts.  
(General Statutes, 1873, ch. 68, sec. 1.) The evidence 
further shows that the county superintendent of Cass 
county, in 1869, divided that county into school districts, 
and that school district No. 2 of this record was con
stituted of certain named sections of land, among others, 
said section 20. Suppose said school district No. 2 had 
been and was now composed of only said section 20, where 
would be its eastern boundary? A school district is the 
territory under the jurisdiction of a single school board.  
(Compiled Statutes, ch. 79, subdiv. 1, sec. 1.) Jurisdic-
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tion, as used in this section of the statute and applied 
to the facts in litigation here, means the power and au
thority to levy taxes upon property within the limits of 
the school district for school purposes. Possibly the 
county superintendent of Cass county, in dividing his 
county. into school districts, might have made the east
ern boundary of the school district coincide with the 
eastern boundary of the county. But the eastern bound
ary of section 20, as surveyed and platted by the United 
States, is not the middle of the channel. of the Missouri 
river, is not the low-water line of said river, but it was 
and is the crest of the west bluff or bank of the river,
in other words, the high-water line. From the evidence 
in the record before us we are constrained to the con
clusion that the eastern boundary of said school district 
No. 2, at the point where touched by the railroad bridge, 
is the eastern boundary of said section 20 as surveyed 
and platted by the United States, and that this latter 
boundary line is the crest of the river bluff or high-water 
line, and that, therefore, no part of the west half of the 
railroad bridge is in said school district No. 2. In the 
absence of express legislative authority, the officers of a 
school district are without jurisdiction to lay a tax upon 
real estate not within the limits of their school district, 
and a tax so levied, no matter for what purpose, is abso
lutely void. We have not overlooked the suggestion of 
counsel for the defendants in error that this bridge is 
personal property; but we do not see how the determina
tion of the question as to whether the bridge is real or 
personal estate is important here. The question involved 
in this case is not what is the character of this property, 
but where is it situate? If it be conceded that the bridge 
is personal property, its situs or situation is not within the 
limits of this school district, either actually or construct
ively.  

Counsel for defendants in error, in support of their con
tention of the right of the school district to assess the 
west half of the bridge in controversy, cite us to St. Louis 

29
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Bridgc Co. v. City of East St. Louis, 12 N. E. Rep. [Ill.], 723.  
In that case the right of the city of East St. Louis to 

tax, for municipal purposes, one-half of the bridge across 
the Mississippi river at that point was sustained. The 

bridge company resisted the taxes levied by the city of 
East St. Louis on the ground that the city did not furnish 

the bridge company fire and police protection and lights, 
etc.,-in other words, that it received no benefits from the 
taxes paid to the city,-and it therefore claimed to be 
exempt from municipal purposes; but the court based its 
decision upon the fact that the western boundary of the 
city of East St. Louis, as fixed by its charter, was the mid
dle of the channel of the Mississippi river, and that, there
fore, the eastern half of the bridge was within the limits of 

East St. Louis. Hendcrson Bridge Co. v. City of Hfenderson, 
14 S. W. Rep. [Ky.], 85, is another case very much like the 

St. Louis bridge case. There it was held that the city, 

of Henderson had a right to tax the bridge across the 
river at that point, not only to the middle of the channel 

of the Ohio river, but to tax all that part of it extending 
from Kentucky to the low-water line of the. river on the 
Indiana side, and that decision, it seemed, was based 
upon the ground that by some charter or grant the cor

porate limits of the city of Henderson extended not only 
to the middle of the channel of the Ohio river, but ex

tended to the low-water line of the river on the Indiana 
side. But we have not been able to find any case where 

any court has ever held, in the absence of an express 

statute authorizing it, that a municipality or school dis

trict had authority to levy a tax upon real estate outside 

of its limits, nor do we think any such a case can be 

found. We must not be understood from anything said 
in this opinion as deciding anything in reference to the 
riparian or littoral rights of the owner of said section 20, 
or of any other piece of land whose boundary is the Mis
souri river. We do not decide whether the owner of that 
part of section 20 lying next to the Missouri river has 
any title or may exercise any rights as riparian owner
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over any part of the soil lying east of the high-water or 
bluff line of the Missouri river. That question is not 
presented by this record. The owner of lands bounded 
by a navigable stream, because of the fact that he is a 
shore proprietor, may have certain rights over the soil 
below the high-water line of such stream and in the 
waters thereof; but it does not necessarily follow because 
the proprietor is invested with these rights and privileges 
below high-water line that he owns the fee-simple title 
to the soil below that line. The fee-simple title to the 
soil is one thing, riparian rights over that soil is another 
and a very different thing. Decree reversed and cause 
remanded.  

REVERSED AND REMANDED.  

WALTER C. BEDWELL V. CUSTER COUNTY.  

FILED APRTL 21, 1897. No. 7235.  

1. County Treasurers: COMPENSATION. Section 1, chapter 44, Session 
Laws of 1887, limited the compensation of county treasurers of 
counties of 25,000 inhabitants or less to $2,000 per annum for all 
services rendered by such treasurers by virtue of their office.  

2. -- : EDUCATIONAL FUNDS. The statutes in force in 1888 and 1889 
made it the duty of the county treasurers of such counties to col
lect and remit to the state treasurer moneys owing to the state 
arising from the leasing and sale of the educational lands of the 
state situate in such counties.  

3. : : FEEs. By chapter 80, Session Laws of 1887, allowing 
such county treasurers a fee of one per cent on educational land 
funds collected and remitted by them to the state treasurer, the 
legislature intended the state to reimburse such county for the 
services rendered by its treasurer in the collection and remittance 
of such fund.  

4. : : . The fees paid by the state to such a county 
treasurer for collecting and remitting the educational land fund 
should by the latter be added to all other fees received by him as 
such treasurer, and if the aggregate exceeds the sum of $2,000 per 
annum the excess should be turned into the treasury of his county 
by him.
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Bedwell v. Custer County.  

ERton from the district court of Custer county. Tried 
below before HOLOOMB, J. Affirmed.  

Sullivan & Guttcrson, for plaintiff in error.  

E. P. Campbell, J. R. Dean, and John S. Kirkpatrick, 
contra.  

RAGAN, C.  

During the years 1888 and 1889 Walter C. Bedwell was 
county treasurer of Custer county, a county having less 
than 25,000 inhabitants. During his term of office he 
collected $19,861 belonging to the educational land fund 
of the state. The money was derived from the sale and 
leasing of school lands belonging to the state, and for col
lecting and remitting this money to the state treasurer 
the state paid Bedwell, on a warrant duly drawn in his 
favor therefor, the sum of $198.61, or one per cent of the 
amount of the educational land fund collected. The 
amount so paid him by the state treasurer Bedwell 
claimed the right to retain in excess of his salary of 
$2,000 per year as county treasurer of Custer county.  
The county sued the treasurer for this money and recov
ered a judgment, which the treasurer brings here for re
view.  

By section 1 of ain act passed and approved April 4, 
1887, and which went into force about three months there
after (see Session Laws, 1887, p. 463, ch. 44), it was pro
vided that every county treasurer in counties having a 
population of 25,000 inhabitants or less whose fees 
should in the aggregate exceed the sum of $2,000 should 
pay the excess into the treasury of their county. In other 
words, this act limited the compensation of county treas
urers in counties of the class to which Custer belongs to 
$2,000. By an act which went into force April 4, 1887, 
(see Session Laws, 1887, p. 615, ch. 80), it was provided 
that county treasurers should be allowed as compensa
tion for the collection of educational land funds one per
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cent of all such funds collected by them, and the auditor 
of public accounts was authorized and directed by the 
act to issue his warrant therefor in the same manner as 
was provided for the payment of county treasurers' fees 
for the. collection of state taxes. The contention of the 
plaintiff in error here is that by the provisions of the act 
last quoted the state was required to pay him a compen
sation for collecting educational land funds for the state, 
and that he is under no obligation to account for moneys 
so received as a part of the fees of his office as treasurer 

of Custer county. We think these two acts of the legisla

ture of 1887 should be construed together and both should 
be read and considered in .connection with the statute 

governing the sale and leasing of the educational lands 

of the state. By the latter statute it is made the duty of 

the county treasurer of each county, in which are situate 
educational lands belonging to the state, to receive the 
moneys owing to the state arising from the leasing and 

sale of such lands and to remit such money to the state 

treasurer. By the first act of 1887, quoted above, the 

salary or compensation of county treasurers of counties 

of 25,000 inhabitants or less is limited to $2,000, and this 
is to be in full for all services rendered by them by virtue 
of their office. The second act of 1887, quoted above, did 

not repeal or modify the first act, but by it the legislature 
intended that the state should reimburse the county for 
services performed by the latter's treasurer for the state 
in collecting and remitting the educational land funds. It 
was therefore the duty of the treasurer of Custer county 
to account for the compensation paid him by the state for 

collecting the educational land funds as part of the fees 
of his office as treasurer of Custer county, and if such 

compensation, added to the other fees of his office, ex

ceeded $2,000 per year, he was required to pay the excess 
into the treasury of his county. The judgment of the 

district court is 
AFFIRMED.
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JOSEPH G. SLOAN V. CLARA VAN BUSKIRK.  

FILED APRIL 21, 1897. No. 7216.  

1. Sale by Husband to Wife: CONSIDERATION. The signing by a wife 
of a mortgage upon the homestead of herself and husband, the 
legal title to which is in him, to raise money with which to pay 
his debt, is such a valuable consideration, if otherwise sufficient, 
as will support a sale of personal property of the husband to the 
wife.  

2. -: . Evidence examined, and held to sustain the finding 
of the jury.  

ERROR from the district court of Pawnee county. Tried 
below before BusH, J. Affirmed.  

G. E. Beckcr and W. W. Giffen, for plaintiff in error.  

Lindsay & Rapor, contra.  

RAGAN, C.  

This is an action of replevin brought in the district 
court of Pawnee county by Clara Van Buskirk against 
Joseph G. Sloan, the sheriff of said county. Mrs. Van 
Buskirk had a verdict and judgment, and the sheriff 
brings the judgment here for review.  

The first argument is that the verdict is not sustained 
by sufficient evidence. The record shows that on and 
prior to the 31st day of December, 1892, Mrs. Van Bus
kirk's husband owned a "Racket-Store" in the village of 
Burchard, Nebraska; that on said date Douglas & Son 
brought suit against Mr. Van Buskirk to recover a claim 
of about $96 and caused the store to be seized on attach
ment; that an agreement was then entered into between 
Van Buskirk and his wife to the effect that she would 
unite with him in mortgaging their homestead to raise 
the money with which to pay off the claim of Douglas & 
Son; and in consideration of this Van Buskirk agreed to 
and did sell and convey to her the "Racket-Store." The 
mortgage was made on the homestead and about $81
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realized, and Mrs. Van Buskirk, in addition, furnished 
$22 in money, and the claim of Douglas & Son was paid 
and discharged and she took immediate possession of the 
"Racket-Store," without any knowledge or notice that her 
husband was indebted to any other person. In February, 
1893, Butler Bros. caused this "Racket-Store" to be at
tached as the property of MT. Van Buskirk, and his wife 
then brought this action. The court, under proper in
structions, submitted the good faith of the transaction 
between Van Buskirk and his wife to the jury, and its 

finding that the sale of the goods by the husband to the 

wife was made in good faith and without fraudulent in

tention on the part of either of them to defraud the hus

band's creditors is abundantly sustained by the evidence.  

But counsel make the point that the consideration moving 
from Mrs. Van Buskirk to her husband for this store was 

not a valuable consideration. We think it was. The 

homestead mortgaged was the only real estate owned by 

either of the parties. It was a small house and lot in the 

village of Burchard and worth less than $2,000; the legal 

title was in the husband, but the record shows that the 

wife by washing and ironing had earned a part of the 

money which went to pay for this homestead; but if she 

bad not contributed anything towards purchasing it, she 

had an interest in this of which she could not be deprived 

except by her voluntary act. In Cox v. .Einsphar, 40 Neb., 
411, it was held that the release by a wife of her dower 

interest in real estate, the title to which was in her hus

band, was a sufficient consideration to sustain a transfer 

of personal property from the husband to the wife. The 

property conveyed by the husband to the wife in this 

case was of the value of about $140, and we think, there

fore, that the wife parted with or gave a valuable con

sideration for the goods purchased of her husband. The 

judgment of the district court is 
AFFIRMED.
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SOUTH PARK IMPROYEMENT COMPANY V. A. H. BAKEiR.  

FILED APRIL 21, 1897. No. 7152.  

1. Review: EVIDENCE. This court will not disturb a finding made by 
a district court on the ground that such finding is not supported 
by the evidence, solely because we may be of opinion that had we 
tried the issue we would have reached a contrary conclusion.  

2. Attachment: MOTION To DISCHARGE. One made defendant in an at
tachment proceeding may move to discharge such attachment from 
the whole or any part of the property attached notwithstanding 
the fact that he had disposed of his interest in such property prior 
to its seizure.  

3. -: IssuE. The issue of fact in a proceeding to dis
charge an attachment is not whether the attachment defendant 
owns the property, nor whether his grantee has an unimpeachable 
title or interest therein.  

ERROtR from the district court of Hall county. Tried 
below before KENDALL, J. Affirned.  

R. C. Glan ille, for plaintiff in error.  

W. 1-. Thompson, contra.  

RAGAN, C.  

This is a proceeding in error to review a judgment of 
the district court of Hall county discharging an order of 
attachment.  

1. The first argument is that the district court erred in 
finding that the defendant in error, the defendant in the 
attachment suit, had not mide a fraudulent disposition 
of his property. It is a waste of time to bring to this 
court for review, on the ground of non-support in the evi
dence, a judgment of a district court based upon a find
ing made upon conflicting evidence where such finding 
has sufficient evidence for its support. It has been so 
many times decided that this court will not disturb the 
finding made by a district court on conflicting evidence, 
if there is sufficient evidence to support the finding made, 
that to restate the rule and cite the cases would be a use-
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less consumption of time, and it is a matter of surprise 
that we are so often called upon to review such judg
ments. In the case at bar the plaintiff alleges for at
tachment every ground provided by the statute except 
that the attachment defendant was a non-resident of the 
state and that he had fraudulently contracted the debt 
sued for. These allegations of the affidavit were put at 
issue and that issue tried by the district court upon con
flicting evidence, and, after a patient hearing and con
sideration of this evidence, the deliberate judgment of 
that court was that the plaintiff in the attachment suit 
had failed to show that the attachment defendant had 
made a fraudulent disposition of his property. We have 
no right to disturb this finding, even if we were of opinion 
that had we been trying the issue we would have reached 
a different conclusion.  

2. It is said by the plaintiff in error that the undis
puted evidence shows that the attachment defendant had, 
prior to the issuing of the attachment, disposed of all his 
interest in the attached property, and therefore it is in
sisted that the attachment defe:t lant had no standing in 
court to move or to be heard in support of a motion to 
discharge the attachment. We assume, for the purposes 
of this opinion, that the evidence shows, without dis
pute, that prior to the attaching of the property in ques
tion the defendant in the attachment had disposed of his 
entire interest in such property; but one made defendant 
in attachment, in which proceeding property has been 
seized, may move to discharge such attachment from the 
whole or any part of the property seized, notwithstand
ing the fact that he had disposed of his interest in the 
property prior to its seizure. (Code of Civil Procedure, 
sec. 235.) This point was thoroughly considered in 
McCord v. Boiocn, 51 Neb., 247, decided at this term.  
All the cases in this court bearing on the subject were 
reviewed and a conclusion reached contrary to that made 
here by the plaintiff in error. Counsel for the plaintiff 
in error say that since the attachment defendant has con-
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veyed his interest in the property they are unable to un
derstand how any rights of his can be affected by the 
seizure of the property; that that is a matter which 
concerned only the vendee of the attachment defendant.  
Counsel overlook the fact that the issue of fact in a pro
ceeding to discharge an attachment is not whether the 
attachment defendant owns the property. That fact is 
affirmed, it is true, by the plaintiff in attachment, and in 
the proceeding to discharge he is estopped from assert
ing the contrary. Nor is the issue of fact in such proceed
ing whether the vendee or pledgee of the attachment de
fendant has an unimpeachable title or interest in the 
attached property. Generally, the issue of fact tried on 
a proceeding to discharge an attachment is directed to 
the motives which inspired the conduct of the attach
ment defendant in dealing with his property or in con
tracting the obligation made the basis of the suit against 
him to which the attachment is auxiliary. Under our 
statute the issues in such a proceeding must be either 
whether the defendant therein was at the time the at
tachment was issued a non-resident of the state, whdther 
he fraudulently contracted the debt sued on, or whether 
he had made a fraudulent disposition of his property.  
Even if he has at the time of the seizure of the property 
no interest whatever in it, he still has the legal right to 
resist the attachment for the purpose of preventing a 
judgment of fraud against him in disposing of the prop
erty or in contracting the debt; and if the issue tendered 
is whether at the time of the issuance of the attachment 
he is a non-resident, he has a right to litigate that issue, 
as it goes to the jurisdiction of the court. The judgment 
of the district court is right and is in all things

AFFIRMED.
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ERIE W. FENTON v. AMERICAN JEWELRY COMPANY.  

FILED APRIL 21, 1897. No. 7232.  

Transcript for Appeal: TIME OF FILING: CONTRADICTION OF RECORD.  
The record of a district court showed that a transcript for the pur
pose of perfecting an appeal from a justice of the peace was filed 
within the statutory time. On a motion to dismiss, the court con
sidered the filing mark and a certificate of the clerk to the same 
effect and also an affidavit of the appellee's attorney, containing 
a statement that he had searched the records after the time for 
filing the transcript and had not found it, and also hearsay evi
dence in the nature of statements which the deputy clerk had 
made to him with regard to the clerk's acts. Held, That this afli
davit was insufficient to contradict the record, and that the appeal 
should not have been dismissed.  

ERRon from the district court of Gage county. Tried 
below before Bus, J. Rcversed.  

A. D. MlfcCandless, for plaintiff in error.  

E. N. Kauffman, contra.  

IRVINE, C.  
The American Jewelry Company sued Fenton before a 

justice of the peace and recovered judgment. Fenton 
filed an appeal bond which was duly approved within 
the statutory time. Later he filed his transcript in the 
district court, where the jewelry company moved to dis
miss the appeal on the ground that "said action was not 
appealed and filed and docketed in the office of the dis
trict court within thirty days after the judgment was 
rendered in the justice court." This motion was sus
tained and the appeal dismissed. The judgment was ren
dered by the justice on the 2d day of November, 1893.  
The transcript of the record before us recites that the 
transcript from the justice court was filed in the office of 
the clerk of the district court on the 1st day of December, 
1893, which was within the statutory period. There is in 
the record a bill of exceptions certified to embrace all the 
evidence given or offered on the hearing of the motion ex-
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cept the filing mark of the clerk upon the transcript.  
This filing mark we also have before us in the record, and 
it bears date of December 1, 1893. The evidence em

braced in the bill of exceptions consists of an affidavit of 

the attorney for the jewelry company and a certificate by 
the clerk of the court. The affidavit is to the effect that 

on the 4th of December the attorney went to the office of 

the clerk and asked the deputy clerk if the appeal had 

been filed and docketed; that the deputy'examined the 

records and said no papers had been filed; that the at

torney also examined the docket and nothing was at that 

time filed or docketed; that the same thing occurred De

cember 9; that on December 12 the deputy clerk in

formed the attorney that the clerk had received the tran

script in Wymore and had carried it in his pocket and 
failed to deliver it into the office "until a couple of days 

before." The clerk certified that he filed the transcript 
December 1, marked it filed that day in his own hand

writing, and received from appellant's attorney the sum 
of $1.50 filing fee.  

The record before us does not support the order of the 
district court. It is argued by the defendant in error 
that the clerk's certificate is not competent evidence of 
the facts therein stated. But if this be a case for the 
application of strict rules of evidence, the affidavit em
braced only hearsay evidence, except in so far as it stated 
the result of afflant's search. The evidence before the 
court then would be its own record in support of the ap
peal on one side and the affidavit of the attorney that he 
had not found the transcript on file on the other. This 

would be clearly insufficient to disprove the record.  
We are inclined, however, to think that the case falls 

within the rule that a court takes notice of its own record 
including the signatures of its officers and the date of 
proceedings. (Slate v. Po8tletcait, 14 Ia., 446; Alderson v.  

Bell, 9 Cal., 315; State v. Bowen, 16 Kan., 475.) If so, the 

judge might have informed himself from any trustworthy 

source of the facts and his action would not be interfered
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with. But the record discloses that he proceeded solely 
in the light of the evidence referred to, which, as we have 
seen, was insufficient.  

REVERSED AND REMANDED.  

FiRST NATIONAL BANK OF TOBIAS V. ELLIS A. BARNETT.  

FILED APRIL 21, 1897. No. 7249.  

1. Usury: AcTION AGAINST NATIONAL BANK FOR PENALTY: RENEWALS 

OF LOANS: EVIDENCE. In an action against a national bank to 
recover the penalty for taking usury, it appeared that the trans
actions between the plaintiff and the bank consisted of a large 
number of loans evidenced by notes, many of which had been from 
time to time renewed. Held, That evidence of the whole course 
of transactions was material in order to trace the different debts 
and the interest reserved on each, although some transactions 
were not pleaded as usurious.  

2. - : - . While under the state law no action can be main
tained to recover back payments of usury, and all remedy is lost 
by payment of the debt, the national banking act provides other
wise, and an action will lie against a national bank to recover the 
penalty, notwithstanding the borrower has paid both principal and 
interest.  

3. - : INSTRUCTIONS: EVIDENCE. Certain instructions examined, 
and held prdperly refused and evidence held sufficient to sustain 
the verdict.  

EInon from the district court of Saline county. Tried 
below before HASTINGS, J. Affirmed.  

F. I. Foss and V. R. Matson, for plaintiff in error.  

Ong d- Jensen and E. S. Abbott, contra.  

IRVINE, C.  

This was an action by Barnett against the First Na
tional Bank of Tobias to recover the penalty provided by 
the United States statutes for the receipt of usurious in

terest by a national bank. The petition in twenty-eight 
counts alleges as many payments of usurious interest, 
amounting in all to $349.95, and prays judgment for 
$699.90, double the amount of such payments. The an-
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swer pleaded the statute of limitations as to six of the 
counts and generally denied all the allegations of the pe
tition. There was a trial to a jury, followed by a verdict 
and judgment for $301.60. The defendant prosecutes 
crror. The petition in error contains forty assignments, 
some of them presenting questions of law 'which have 
been determined since the briefs were filed. Some pre
sent questions of fact. These it would be unprofitable to 
review in detail.  

It is now well settled that the state statutes relating 
to usury (o not apply to the case of national banks so far 
as the penalty and the remedy are concerned, and that an 
action to recover usurious interest paid arises upon the 
payment, and the special period of limitations contained 
in the federal statutes begins to run from that time.  
These principles were clearly expressed in the court's in
structions.  

Some fourteen rulings on the evidence are complained of 
The only specific complaint made is that the evidence ad
mitted was immaterial. The proof shows that the trans
actions between the parties consisted of a large number 
of loans made by the bank to the plaintiff and evidenced 
by notes, many of which were from time to time renewed.  
A complicated account was thus presented, and the rul
ings complained of relate to the admission of evidence 
of these transactions, some of which are not among the 
matters complained of in the petition, and many of which 
antedate the period of limitations. Recurring to the 
principle that the statute begins to run from the time 
of payment, it became necessary to go back to the incep
tion of the debt and to follow it through its different stages 
in order to disclose the usury. While in this process 
some evidence was introduced which may have unduly 
influenced the jury, we think it was pertinent for the pur
pose indicated, and being material for that purpose was 
properly admitted as tending to prove the issues.  

It is argued that there could be no recovery for usurious 
interest on notes which have been entirely paid. This
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argument is supported by citations of cases arising under 
the state law, such as Blain v. Wilson, 32 Neb., 302. These 
decisions are based on the fact that the state law does 
not provide for the recovery of usurious interest already 
paid; but, as we have seen, the federal law governs this 
case and does so provide.  

Complaint is made of the refusal to give certain in
structions. So far as these instructions stated the law 
correctly they were covered by the court's charge. One 
of them is as follows: "The jury are instructed that if 
there still remains of the amounts of money borrowed of 
defendant a greater amount than has actually been 
charged plaintiff as usury is still unpaid then the plaintiff 
cannot recover." This instruction, as contained in the 
record, is unintelligible to us, and whatever principle of 
law it was intended to express, it could have no effect on 
the jury except to confuse it. It was, therefore, properly 
refused. Another instruction refused was that "National 
banks are not governed by the usury laws of a state and 
the only penalties incurred by them in taking excessive in
terest is that imposed by the national banking act." In 
so far as this instruction could convey to the jury the in
formation that the remedy open to the plaintiff was only 
that provided by the banking act, it was covered by spe
cific instructions given by the court stating the essentials 
to a recovery. It is not true, as a general proposition, that 
national banks are not governed by the usury laws of the 
state, because the federal law makes the state laws ap
plicable so far as they regulate the rate of interest which 
may be lawfully charged. Another instruction refused 
was that "Payments made upon a note to a national bank 
and indorsed on the same will be applied first upon the 
principal until the same is fully paid." Had this instruc
tion been given it would have been misleading. It was 
an attempt to state a rule announced in fall v. First Nat.  
Bank of Fairficd, 30 !Neb., 99; but as there stated it was 

as follows: "Where payments are made generally to a 
national bank on a promissory note which includes un-
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lawful interest, they will be applied on the principal." 
The rule was there stated under a peculiar condition of 
facts, where sway was given to the presumptions of in
nocence and legality, and payments of doubtful character 
were therefore applied to reduce the principal instead 
of to the discharge of usurious interest. Generally speak
ing, the rule is directly contrary to that stated in the 
instruction, and payments will be applied to discharge the 
interest and the surplus to reduce the principal. This 
is the established rule of the federal courts, and is recog
nized in Hall v. Bank, supra; and to state as a matter of 
law that all payments must be applied to the reduction 
of the principal would nullify the usury law relating to 
national banks, in all cases at least where the debt as 
well as the usury has not been fully paid. Another group 
of instructions refused required as a condition for recov
ery that the interest should have been paid in cash. The 
court, in its charge, clearly stated to the jury that there 
could be no recovery except for payments which had 
actually been made. It is not essential to constitute pay
ment that legal tender money should be delivered. ' The 
fact of payment depends upon the agreement and intent 
of the parties, and may be accomplished in media other 
than cash, if the parties so agree.  

It is strongly urged, and with much force of argument, 
that the evidence does not sustain a verdict for so large 
an amount. The transactions were complicated, and the 
evidence of the plaintiff falls far short of being in all 
points conclusive; but we think that, under the rule in 
this state established, there was sufficient to sustain the 
verdict as rendered.  

AFFIRMED.
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S. K. DAVIS ET AL. V. NEBRASKA NATIONAL BANK OF 

OMAHA.  

FILED Arm 21, 1897. No. 7199.  

Corporations: PROOF oF CORPORATE EXISTENCE. The plaintiff sued as 
a corporation. The defendants, in their answer, specifically de
nied the corporate existence of plaintiff. Held, That the answer 
in this respect stated a defense and cast upon the plaintiff the bur
den of proving its corporate existence.  

ERROR from the district court of Gage county. Tried 
below before BUSH, J. Reversed.  

G. M. Johnston and J. E. Cobbey, for plaintiffs in error.  

E. R. Fogg, contra.  

IRVINE, C.  

The Nebraska National Bank of Omaha sued the plaint
iffs in error on a promissory note alleged by the petition 
to have been made by the defendants below to the order 
of the Nebraska National Bank of Beatrice and by the 
latter bank indorsed and transferred to the plaintiff.  
The plaintiff recovered judgment for the amount of the 
note. The petition alleged that the plaintiff was a cor
poration organized under the laws of the United States.  
The answer specifically denied plaintiff's corporate ex
istence. No evidence was introduced on the subject.  
The instructions of the court entirely ignored the issue, 
and the court refused a peremptory instruction to find 
for the defendants, as well as a special instruction sub
mitting to the jury for determination the corporate ex
istence of the plaintiff.  

It will be observed that there existed no privity of con
tract between the defendants and the plaintiff bank 
whereby the defendants were estopped to deny the cor
porate capacity of the plaintiff, nor are any other grounds 
of estoppel pleaded. The defense interposed was, there
fore, a valid defense in this action. It has been several 
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times held that a general denial does not present the 
issue, but that it must be raised by a specific denial in 
the nature of a plea in abatement (National Life Ins. Co. v.  
Robinson, 8 Neb., 452; Dietrichs v. Lincoln & N. W. R. Co., 
13 Neb., 43; Herron v. Cole, 25 Neb., 692; Swift v. Craw
ford, 34 Neb., 450); but a special denial of the character 
indicated is sufficient to present the defense (Sunapee v.  
Eastman, 32 N. H., 470; Greenwood v. Lake Shore t. Co., 
10 Gray [Mass.], 373), and such a plea casts the burden 
of proof of corporate existence upon the plaintiff. (See 
cases cited in 5 Ency. Pl. & Pr., 82.) At the common 
law there existed some controversy as to whether nul tiel 
corporation should be pleaded in abatement or whether 
it might be pleaded in bar. The Nebraska cases cited 
intimate that this court has considered it to be in the 
nature of a plea in abatement; but this is immaterial, 
because, under our Code, defenses of both characters may 
be presented in one answer. (Hurlburt v. Palmer, 39 Neb., 
158; Anheuscr-Busch Brewing Ass'n v. Peterson, 41 Neb., 
897; Herbert v. Wortendyke, 49 Neb., 182.) It is probable, 
as suggested in the bank's brief, that this and other de
fenses were purely technical and devoid of merit. The 
plea was, however, one of which the defendants might 
legally avail themselves. The bank was notified by the 
special plea that it would be called upon to establish its 
corporate existence. It entirely failed to do so, and the 
judgment must for that reason be reversed.  

REVERSED AND REMANDED.  

MINNEAPOLIS THRESHING MACHINE COMPANY ET AL. V.  

ISAAC REGIER.  

FILED APRIL 21,1897. No. 7208.  

1. Review: JOINT ASSIGNMENTS OF ERROR. Where two or more plaint
iffs or defendants join in a motion for a new trial or in a petition 
in error, an assignment of error which is not good as to all who 
join must be overruled as to alL
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2. Malicious Prosecution: INSUFFICIENCY OF COMPLAINT. The defend
ant in an action for malicious prosecution will not be permitted to 
urge the insufficiency of the complaint on which he caused the 
plaintiff's arrest as a defense to the action.  

3. - : DAMAGEs: EVIDENCE: NEWSPAPER PUBLICATIONS. In an ac
tion for malicious prosecution the plaintiff, if successful, is entitled 
to recover damages for the injury to his reputation, and therefore 
he spay prove newspaper publications containing plain accounts 
of the prosecution without comment thereon. Filer v. Smith, 96 
Mich., 347, followed.  

4. - : - : - : EXPENSES. In an action ex delicto where 
expenses Incurred by reason of the tort are recoverable, It is not 
essential that the plaintiff should have actually paid the money.  
It is sufficient if he has incurred a legal obligation to do so.  

ERuoR from the district court of York county. Tried 
below before WHEELER, J. Affirmed.  

George B. France, for plaintiffs in error.  

Gilbert Bros., contra.  

IRVINE, 0.  
This was an action for malicious prosecution brought 

by Regier against the Minneapolis Threshing Machine 
Company and Newton F. Spear. The theory of the case 
was that Spear instituted the prosecution in the course 
of his employment as agent for the Threshing Machine 
Company. The plaintiff recovered judgment against 
both defendants for $250.  

Some of the assignments of error and many of the argu
ments advanced in the briefs are in their nature applica
ble to the case of only one of the defendants. The de
fendants below joined in the motion for a new trial and 
they have proceeded in this court by a joint petition in 
error. In such case it is the established law that unless 
the assignment of error can be sustained as to all who 
join it must be overruled as to all. (Gordon v. Little, 41 
Neb., 250; Small v. Sandall, 45 Neb., 306; Harold v. Moline, 
Milburn & Stoddard Co., 45 Neb., 618; McDonald v. Bow
man, 40 Neb., 269; Scott v. Ohope, 33 Neb., 41.) We have, 
therefore, considered only those questions which affect 
the rights of both defendants.
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The first and most serious assignment of error argued 

relates to the sufficiency of the petition to state a cause 

of action. In brief, the petition alleges that the defend

ant Spear filed an information before a justice of the 

peace whereon the defendants caused a warrant to be 

issued and the plaintiff to be arrested. The petition 

properly alleges malice, a want of probable cause, the 

discharge of the plaintiff, and termination of the prosecu

tion. The complaint or information on which the war

rant was based is set out at length. It is of the character 

required to procure the issuing of a search warrant and 

closes with a charge that the plaintiff committed the 

theft complained of. The defect to which attention is 

called is that the value of the stolen property wa not 

alleged in the complaint: Whence it is aree no 
crime was charged, that the complaint did not justify 
the issuing of a warrant, and that defendants cannot, 
tuerefore, be held liable in an action for malicious prose

cution. We are aware of but two cases in this court 

which throw any light upon the question so presented.  

In Painter v. Ivcs, 4 Neb., 122, it was held that a cin 

fr malicious prosecution could not be maintained w 

the court before which the prosecution was instituted had.  

no urisdiction of the oftense c awed; but it was added, 
that this fact appearing, the allegation of the plaintiff's 

arrest made the petition sufficient as one for false im

prisonment. The present case might perhaps be resolved 

on the same ground, but the petition was manifestly 
drawn on the theory that the action was for malicious 

prosecution, and the case was tried throughout on that 

theory; and pursuing the rule that this court will here 

confine the parties to the theory adopted by both in the 

district court, we prefer not in this case to apply the rule 

f Painter v. Ives. Malone v. Huston, 17 Neb., 107, was a 

case where the defendant's contention was that the com

plaint by him made had not charged a criminal offense.  

The court was not there required to consider what would 

be the effect of a complaint substantially defective, hold-
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ing as it did that an offense bad been charged. It was, 
however, held that a mere informality, although one 

which might be available to the accused in the criminal 

proceeding, was iiot sufficient to defeat an action for 
malicious prosecution.  

In other jurisdictions the question has frequently 
arisen and the authorities are not entirely harmonious.  
In some states it has been held that a total want of juris

diction in the court before which the prosecution was in

stituted will not defeat the civil action. (Stone v. Htevens, 
12 Conn., 219; Morris v. Scott, 21 Wend. [N. Y.], 281; 

Hays v. Younglove, 7 B. Mon. [Ky.], 545.) On the other 

hand, there are cases supporting the doctrine of Painter 

v. Ives, to the effect that such a want of jurisdiction is 

fatal. (3idby v. Brundige, 2 Gray [Mass.], 129; Marshal v.  

Betner, 17 Ala., 832.) In connection with the latter case, 
Ewing v. Sanford, 19 Ala., 605, is interesting as marking 

a distinction evidently in the mind of the court between 

a want of jurisdiction to try the offense charged and a 

failure to properly charge an offense of which the court 

had jurisdiction. Neunan v. Davis, 58 Ia., 447, was a 

case where it was held that the plaintiff was not liable 

because the complaint had not charged a criminal offense.  

In Shaul v. Brown, 28 Ia., 37, the same court had held that 

a prosecution would found an action of this character 

whether the statement of facts in the criminal case was 

sufficient or insufficient. A comparison of the two cases 

leads us to believe that the court in them distinguished 

between a complaint attempting to charge a crime, but 

failing in some particulars to do so, and one charging 

facts not tending to establish any crime whatever, hold

ing an action would lie in the former case and not in the 

latter. To illustrate: In the earlier case the attempt was 

made to charge larceny, the property described being a 

dog, and the objection made was that no such property 
could be had in a dog as to constitute its theft larceny.  
In the later case the attempt was made to charge a 

slander, which it is inferable was not a criminal offense.
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In Krause v. Spiegcl, 29 Pac. Rep. [Cal.], 707, it was held 
that the action would not lie because the charge before 
the magistrate furnished no ground for issuing a war
rant. Here, again, the charge was slander, but it does 
not appear whether the decision of the court was based 
on the question of the criminality of such an offense in 
California or upon the failure to charge it specifically in 
the complaint. Conceding, however, that the Iowa and 
California cases entirely support the defendant's conten
tion, they are opposed to the vast weight of authority.  
We believe it is the general doctrine that the defendant 
in an action for malicious prosecution will not be per
mitted to allege the insufficiency of the complaint on 
which he caused plaintiff's arrest to shield himself from 
the consequences of his act. (Chambers v. Robinson, 
2 Strange [Eng.], 691; Wicks v. Fentham, 4 T. R. [Eng.], 
247; Pippet v. Hearn, 5 B. & Ald. [Eng.], 634; Parli v.  
Reed, 30 Kan., 534; Bell v. Kecpers, 37 Kan., 64; Schattgen 
v. Holnback, 36 N. E. Rep. [Ill.], 969; Potter v. Gjcrtsen, 
37 Minn., 386; Lueck v. Heisler, 87 Wis., 644; Stockyng v.  
Howard, 73 Mo., 25; Staneliff v. Palmeter, 18 Ind., 321; 
Dennis v. Ryan, 65 N. Y., 385.) Reason and justice un
doubtedly are in accordance with this rule, and such con
fusion as exists in the authorities arises, we think, from 
two sources: The first, the necessity of distinguishing 
under the common-law practice between trespass and 
case. This difficulty no longer confronts us. The sec
ond, a failure to distinguish between cases where the 
prosecution was instituted in good faith and failed merely 
because of the defect in the proceedings, and cases of 
malicious prosecution where the defendant attempts to 
use such defect as a shield in the civil action; in other 
words, a failure to distinguish between the fact of the 
prosecution and the existence of probable cause therefor.  

In the briefs complaint is made of a number of rulings 
on the introduction of evidence. Only two of these are 
specifically assigned in the petition in error, and these 
alone are properly presented for review. There was in-
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troduced in evidence a copy of the Omaha Bee containing 
a news paragraph, without comment, stating the fact of 
plaintiff's arrest and the nature of the charge. The objec
tion made to this was that it was incompetent, immate

rial, and that no foundation had been laid for its introduc
tion. We think it was, in its general nature, competent 
and material. Malicious prosecution is frequently classi
fied with slander and libel as an injury to the reputation, 
and it has been so recognized by this court. (Painter v.  

Ives, supra.) Whether or not this classification is technic
ally accurate, there is no doubt that the injury to one's 
reputation arising from an unfounded criminal prosecu
tion is an element of .damages. A plain, uncolored state
ment of such proceedings in a newspaper is a privileged 
publication and not in itself a tort. Such a publication is 
a natural and probable consequence and a direct conse
quence of the institution of the prosecution, and the fact 
that the prosecution resulted in such a publication may 
properly be shown to aid the jury in estimating the dam
ages. (Filer v. Smith, 96 Mich., 347.) The foundation 
laid for the introduction of the paper was that after it 
had been identified, the following examination took place: 

Q. Do you know whether the Omaha Bee is circulated 
at Henderson? 

A. Yes.  
Q. Much? 
A. Yes.  
Q. Da you know whether it is circulated in York county 

generally? 
A. Yes.  
No objection was interposed to any of these questions.  

No fact is better understood by practitioners than the 
difficulty of inducing a witness to distinguish between 
a statement as to his knowledge with reference to a fact 
and a statement of the fact as known to him. The mono
syllabic question, "Much," with the witness's answer, 
"Yes," shows clearly that the witness in answering these 

questions referred to the fact of the Bee's circulation, and

407JANUARY TERM, 1897.VOL. 51]



NEBRASKA REPORTS.

Minneapolis Threshing Machine Co. v. Regier.  

not merely to the witness's knowledge as to whether or 
not it had a circulation in the places mentioned. Any cir
culation would render the fact of publication material.  
The extent of that circulation went to the probative force 
of the evidence.  

There was introduced in evidence a written contract 
whereby a stranger to the action transferred the property 
alleged to have been stolen to the plaintiff. It was ob
Jected that the execution of this contract was not proved, 
but counsel in this respect has evidently overlooked the 
evidence, which is direct as to the genuineness of the sig
nature. It is also contended that the contract was im
material. The circumstances are too complex for state
ment here. It is sufficient to say that this contract, in 
connection with the other evidence, tended to show a 
bona fide claim of ownership in the plaintiff.  

Many objections are urged to the instructions. These 
*objections present no very important question of law and 
will not be noticed in detail. Some instructions, taken 
alone, would be incomplete and even inaccurate. But 
the charge, taken as a whole, was applicable to the evi
dence, and fairly stated the law of the case in such a way 
as to supply defects and cure inaccuracies in particular 
instructions and without any conflict of statement.  

It is urged that the verdict was excessive. General 
damages are recoverable in such a case, and while it does 
not appear that the plaintiff was actually incarcerated, 
he was placed under arrest and subjected to the ignominy 
of a criminal prosecution. Two hundred and fifty dollars 
is certainly not in any case too much to compensate one 
for such an injury. It is probable that the verdict in
cludes $25 as attorneys' fees incurred in procuring plaint
iff's discharge. It does not appear that this was actually 
paid, but it is well settled that where such expenses are 
recoverable at all the legal liability is sufficient whereon 
to base a recovery, although payment has not yet been 
made.  

It is suggested that the evidence is insufficient. We
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think there was sufficient evidence to justify the jury in 
finding that the plaintiff held the property under a bona 
fide claim of ownership; that this was known to Spear; 
that Spear had general authority to act for the threshing 
company in the premises, and that the prosecution was in
stituted for the purpose of obtaining possession of the 
property or of compelling plaintiff to pay another man's 
debt, and not for the purpose of bringing an offender to 
justice.  

AFFIRMED.  

BIJANCHE FULLERTON V. C. J. DILWORTH ET AL.  

FILED APRIL 21, 1897. No. 7161.  

Contribution Between Sureties: PLEADING. A sued B and others, al
leging that B and the other defendants had with C and others 
named executed as sureties a bond for the faithful performance 
of the duties of a county treasurer; that the treasurer had embez
zled a certain sum of money which C and others, not parties to 
the suit, had paid to the county in discharge of their obligations; 
that thereafter the county had assigned its rights to A in trust 
for C and the other paying sureties. The petition prayed contri
bution from the defendants. It did not allege that the assignment 
by the county to the plaintiff was in pursuance of any agreement 
with the paying sureties by which A was constituted their trustee.  
Held, That it stated no cause of action in favor of A.  

ERROR from the district court of Adams county. Tried 
below before BEALL, J. Affirmed.  

A. H. Bowen, for plaintiff in error.  

Snmith & McCrcary, Batty & Dungan, M. A. Hartigan, F. P.  
Olmstead, and Tibbets, Morey & Ferris, contra.  

IRVINE, C.  

The plaintiff was plaintiff in the district court. Sev
eral of the defendants filed demurrers to the petition.  
These demurrers were sustained and the plaintiff electing 
to stand on the petition, a judgment of dismissal was en-
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tered. The petition is very long, but its substance can be 
stated without undue prolixity. It alleges that on the 
8th day of January, 1890, the defendants, together with 
Mark Levy and certain other persons named, as sureties 
for one Charles H. Paul, executed a certain bond to the 
county of Adams conditioned for the faithful perform
ance by Paul of his duties as treasurer of said county, 
which bond was duly filed and approved; that Paul quali
fied and entered upon his duties as treasurer; that during 
his term of office he embezzled public moneys coming into 
his hands in the sum of $21,770.25; that in January, 1892, 
said Levy and others named, the co-sureties of the defend
ants, made a full and complete settlement of said defalca
tion and embezzlement with the board of supervisors of 
said county, "and then and there paid into the treasury 
of. said county the full sum of $21,770.25, being the 
amount so embezzled by said Paul, the principal on said 
bond; that on the 14th day of January, 1893, said county 
of Adams, by its board of supervisors in regular session, 
duly assigned all their right, title, and interest in and to 
the said obligation bond aforesaid to this plaintiff in 
trust for the said Mark Levy" and other sureties named.  
The petition then alleges the insolvency of Paul and cer
tain of the sureties and prays for an accounting and for 
contribution by the solvent defendants. The demurrers 
are not all alike, but one ground in each is that the peti
tion does not state a cause of action. We think that 
clearly it does not in favor of the plaintiff. The petition 
does not allege that plaintiff was one of the sureties.  
Without regard to the legal question which would arise 
on such an allegation, it does not allege that plaintiff paid 
the county and took an assignment of its cause of action 
in consideration of such payment. On the other hand, it 
affirmatively avers that certain of the sureties made the 
payment in discharge of the obligation, and then avers 
that the following year the county assigned its claim to 
the plaintiff as trustee for those sureties. If the aver
ment of payment and discharge is true, the county had
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afterwards nothing to assign. The sureties who paid the 
obligation had a right of action for contribution in them

selves as against the other sureties immediately upon the 
payment. No assignment by the county was required to 
vest in them that cause of action. It is not alleged that 

the assignment was taken from the county to the plaintiff 
in pursuance of any agreement between the plaintiff and 

the paying sureties by which plaintiff was constituted 
their trustee. The arrangement as pleaded was simply 

between the county and plaintiff. The county had no 

rights to transfer.  
AFFIRMED.  

RAGAN, C., not sitting.  

BLANCHE FULLERTON V. JAMES C. KAY ET AL.  

FILED APRIL 21, 1897. No. 7162.  

Contribution Between Sureties: PLEADING.  

ERRoR from the district court of Adams county. Tried 

below before BEALL, J. Affirmed.  

A. H. Bowen, for plaintiff in error.  

Smith & McCreary, Batty & Dungan, M. A. Tartigan, F. P.  

Obustead, and Tibbets, Morey & Ferris, contra.  

PER CURIAM.  

This case is in all material respects precisely similar to 

that of Fullerton v. Dilworth, 51 Neb., 409, just decided, 
and for the same reason the judgment is 

AFFIRMED.  

RAGAN, C., not sitting.

411VOL. 51]



NEBRASKA REPORTS.

Hard v. Hard.  

GOTFRIED HARD V. HANNAH HARD.  

FILED MAY 5,1897. No. 7275.  

1. Divorce: DECREE PROCURED BY FRAUD: PETITION TO VACATE. Peti
tion examined, and held to state a cause of action for the vacation 
of a decree of divorce on account of fraud practiced by the suc
cessful party.  

2. Costs: SECURITY: REVIEw. The refusal of the district court to re
quire a non-resident plaintiff to give security for costs affords no 
grounds for reversal, on petition in error to this court, where, on 
a final trial or hearing, the costs of the action are rightly taxed to 
the defendant.  

ERROR from the district court of Richardson county.  
Tried below before BABCOCK, J. Affirmed.  

E. W. Thomas, for plaintiff in error.  

A. R. Keim, contra.  

POST, C. J.  

The defendant in error, Hannah Hard, exhibited to the 
district court for Richardson county her petition in which 
she alleged that she was married to the defendant therein, 
Gotfried Hard, in the year 1862, and that the parties 
named lived and cohabited together until the year 1885, 
at which time a separation took place in consequence of 
the defendant's cruel and inhuman treatment; that in 
the year last mentioned the defendant commenced an 
action in said court in which he prayed for a decree of 
divorce from the plaintiff and which, on the 19th day of 
March, 1886, resulted in a decree in accordance with the 
prayer of his petition; that there was no personal ser
vice of process upon the plaintiff, as defendant in said 
action, nor was she in any manner personally notified of 
such proceeding; that the only pretense of service therein 
was the publication of a notice, which for reasons specific
ally stated, was wholly insufficient to confer jurisdiction
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upon the court. It is further charged that the testimony 
given in support of the cause of action therein alleged was 
false and perjured, and that the defendant was thereby 
guilty of a fraud and imposition upon the court, etc. The 
prayer was that the aforesaid decree might be adjudged 
null and void and for a decree of divorce in the plaintiff's 
favor on account of a cause of action therein alleged.  
The defendant filed a motion for security for costs, accom
panied by a showing that the plaintiff was a non-resident 
of the state, and a general demurrer to the petition, which 
were in turn overruled, and to which rulings exceptions 
were in due form noted. The cause subsequently coming 
on for hearing upon its merits, there was a finding for 
the plaintiff substantially in accordance with the allega
tions of her petition, a final order setting aside the former 
decree and continuing the cause for hearing upon the 
plaintiff's petition for divorce, and for the payment of ali
mony pendcnte lite, from which the defendant Gotfried 
Hard prosecutes error to this court.  

The first assignment of the petition in error which calls 
for notice is that the petition below fails to state a cause 
of action, since, as claimed, the allegation of fraud is in 
general terms only without the statement of any facts 
whatever. We do not, however, so construe the petition.  
It appears therefrom that the matters alleged in the de
fendant's action for a divorce were wholly false; that the 
evidence adduced to stistain the allegations of the peti
tion, viz., the willful desertion by the plaintiff as the de
fendant therein, was false and perjured; that the plaintiff 
was not, as charged, guilty of desertion, but had been 
driven from her home by means of the inhuman treat
ment, specifically alleged, of the defendant. Such a 
pleading is sufficient when assailed by a general de
murrer. The proceeding was not, as counsel assume, one 
for the opening of the decree under the provisions of the 
Code, but was, tested by the allegations of the petition, an 
original action. (Smithson v. Smithson, 37 Neb., 535.) 

It is claimed that the defendant was not permitted to
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introduce his evidence in the district court; but in the 
absence of a bill of exceptions showing that competent 
evidence was offered and rejected, that criticism is obvi
ously without merit.  

Lastly, it is argued that the district court erred in re
fusing to require the plaintiff to give security for costs.  
It is, we think, clear that the plaintiff was a non-resident 
of this state, and that the motion of the defendant should 
have been sustained. But inasmuch as the latter is by 
the final decree required to pay all costs of the case, the 
ruling assigned is error without prejudice. (Walker v.  
Russell, 73 Ia., 340.) 

DECREE AFFIRMED.  

BERNARD FOWLER ET AL. V. CHARLES T. BROWN ET AL.  

FILED MAY 5, 1897. No. 7229.  

1. Appearance: DISCLATMER. A formal disclaimer, by one made a party 
defendant to a proceeding in rem, of any interest in the subject 
of the action is not a special appearance for the purpose of chal
lenging the jurisdiction of the court over his person; but is, in 
substance, a defense requiring the judgment of the court, and 
amounts to a general appearance.  

2. Disclaimer: CosTs. Section 618 of the Code, viz., "Where defendants 
disclaim having any title or interest in land or other property the 
subject-matter of the action, they shall recover costs, unless for 
special reasons the court decides otherwise," is declaratory merely 
of the rule in equity, since the discretion reserved to the court 
implies a determination from an inspection of the pleadings of 
defendant's right to be dismissed from the action.  

3. Practice: NOTICE OF CROSS-BILL: ACTION IN REM. The service of a 
formal summons is not essential, in order to give the district court 
jurisdiction over a defendant in an action in rem, for the purpose 
of a cross-petition filed by a co-defendant after answer day. (Pat
ten v. Lane, 45 Neb., 333.) 

4. Equity: JunIsmCTIoN. When a court of equity has acquired juris
diction over a cause for any purpose, it may retain it for all pur
poses and proceed to a determination of all issues made by the 
pleadings.
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5. Summons: SERVICE BY PUBLICATION. Service by publication, or in 
such manner as may be authorized by statute, is sufficient in pro
ceedings substantially in rem, but where the purpose of the action 
is to determine the personal rights of the parties, and to enforce 
a mere personal obligation against the defendant, personal service 
within this state Is essential to the jurisdiction of the court. (An
houser-Busch Brewing Ass'n v. Peterson, 41 Neb., 897.) 

ERnoR from the district court of Lancaster county.  
Tried below before STRODE, J. Affirmed.  

Hall & Mc~ulloch, for plaintiffs in error.  

Harl & McCabe, James McNeny, and John H. Ames, contra.  

POST, C. J.  

The action out of which this proceeding arose was 
brought by Stephen Douglas Bayer in the district court 
for Lancaster county, to foreclose a mortgage executed 
by George K. Brown and wife in favor of J. R. and L. C.  
Richards, to secure certain notes of the said George K.  
Brown and his brother, Charles T. Brown, payable to the 
order of the mortgagees named. Among the several 
parties named as defendants to that action were the said 
George K. and Charles T. Brown, Benjamin B. Dow, and 
the plaintiffs in error, Bernard Fowler and the Fowler 
Elevator Company. Personal service was had upon the 
Browns and certain other defendants, but return "not 
found" was made as to the plaintiffs in error and Dow.  
The last named defendant, however, on the 24th day of 
February, 1893, and previous to the day named therefor 
in the summons, filed his answer admitting the existence 
of the Bayer mortgage and its lien in the order claimed, 
but denying knowledge of the ownership thereof or the 
amount due' thereon, and asking that the plaintiff be 
put upon his proof in that regard. Accompanying his 
answer was a cross-petition for the foreclosure of a mort
gage executed by the said George K. Brown and wife 
upon the premises described in petition to his co-defend
ant Charles T. Brown, to secure notes payable to the
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latter in the aggregate sum of $15,000. Said notes and 
mortgage were, according to the allegations of the an
swering defendant, sold and transferred before maturity, 
for value, to the plaintiffs in error, Bernard Fowler and 
the Fowler Elevator Company, from whom they were 
by said defendant purchased in the usual course of busi
ness, before maturity. The prayer of the cross-petition 
was for an accounting of the amount due on said notes 
and mortgage, for a decree of foreclosure, and personal 
judgment for any deficiency remaining after exhausting 
the proceeds of the mortgaged property. On the 1st day 
of April, 1893, the plaintiffs in error voluntarily appeared 
in said cause and filed a disclaimer in the following 
words: 

"Come now the said Fowler Elevator Company and 
Bernard Fowler, defendants herein, and disclaim any 
and all right, title, claim, or demand in this action, or to 
the premises described in the petition filed in this action.  
Wherefore these defendants pray to be dismissed out of 
court at the cost of the plaintiff.  

"FowLrER ELEVATOR COMPANY, 
"Per C. H. FOWLER, Treasurer.  

"BERNARD FOWLER." 
On May 25, 1893, George K. Brown, Charles T. Brown, 

and David W. Brown asked leave to answer within ten 
days, which request was by the court denied, whereupon 
the two former filed an answer instanter containing a 
general denial of the allegations of Dow's cross-petition.  
On October 3, 1893, David W. Brown and the firm of 
Charles T. Brown & Brothers asked to be made parties 
defendant, on the ground that they were necessary par
ties to the controversy, by reason of an interest therein 
adverse to Dow and the Fowlers, which motion was on 
October 13 sustained by the court. On October 16 the 
several defendants, to-wit, George K. Brown, Charles T.  
Brown, David W. Brown, and the firm of Charles T.  
Brown & Bros., joined in an answer admitting the execu
tion of the notes and inortgage described in Dow's cross-
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petition, but denying the latter's ownership thereof, and 
alleging that said securities were the property of the 
Fowlers, the real parties in interest, and for whose bene
fit the said cross-petition was prosecuted. It was further 
alleged, also by way of a cross-petition, that the lots de
scribed in the said mortgage were, at the date of the 
execution of that instrument, owned by the firm of 
Charles T. Brown & Bros., which was composed of the 
said George K., Charles T., and David W. Brown, and 
that the notes executed by the said George K. Brown to 
his co-defendant Charles T. Brown were, at the time of 
the transfer thereof by the latter to the Fowlers, the 
property of said firm; that the Fowlers and the firm of 
Charles T. Brown & Bros. had, previous to the transac
tion last mentioned, been engaged together in the buying 
and selling of grain, and that the notes described in the 
cross-petition, together with other securities, property of 
the Browns, had during the course of such business been 
turned over to the Fowlers and by the latter converted 
to their own use. It was charged, also, that there was 
a large sum due Charles T. Brown & Bros. on account of 
such transaction, including the deals in grain and conver
sion of said securities. The prayer was for an account
ing and judgment against the Fowlers and Dow for the 
amount found due said firm by reason of the several 
transactions alleged, and for a decree requiring the sur
render by said parties, for cancellation, of the notes above 
mentioned, with other securities therein particularly de
scribed. On October 19 both Bernard Fowler and the 
Fowler Elevator Company were served with notice in 
writing of the filing of the last mentioned cross-petition, 
and that they were by order of court required to answer 
within ten days thereafter. Service of said notice, as 
shown by the return, duly verified, was made upon both 
of said parties by copy in the city of Chicago, and also 
by leaving a copy thereof at the office and last place of 
business of the Fowler Elevator Company, in Douglas 
county, in this state, there being no president, chairman 
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of board of directors of said corporation, or other manag
ing officer or agent thereof found within said county.  
The district court, upon a final hearing of said cause, 
at the January, 1894, term, found in favor of the Browns 
as to each of the allegations of their cross-petition, and 
entered a decree substantially as prayed by them, to 
which, as appears from the record, "the defendants, Ber
nard Fowler and the Fowler Elevator Company, except 
and pray an appeal, which is hereby allowed and forty 
days given defendants from the rising of court to prepare 
their bill of exceptions, and the supersedeas bond herein 
is fixed in the sum of thirty thousand dollars ($30,000)." 
The Fowlers, on a subsequent day of the same term, filed 
separate motions for the vacation of said decree, alleging 
as a reason therefor that it was as to them without juris
diction and void, which having been denied, an exception 
was taken and the cause removed into this court for 
review. Separate petitions in error have been filed herein 
by Bernard Fowler and the Fowler Elevator Company, 
but which are identical in substance and may, for con
venience, be considered together.  

Counsel are in practical accord upon the proposition 
that the decisive question in this record is the jurisdiction 
of the district court, and not the regularity of its proceed
ings anterior to the final decree. The first inquiry sug
gested by an examination of that subject relates to the 
effect upon the rights of the parties hereto of the dis
claimer above mentioned. Plaintiffs in error, as they 
contend, did not, by reason of such disclaimer, waive pro
cess and thereby submit themselves to the jurisdiction 
of the court so as to authorize the awarding of judgment 
against them personally on the cause- of action subse
quently alleged in defendant in error's cross-petition.  
We understand their argument, so far as it relates to 
this branch of the case, to rest upon the assumption that 
their relation to the suit below as parties defendant ended 
with their disclaimer; but the force of that reasoning 
is weakened, if not destroyed, by the implied admission
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that the disclaimer was such an appearance as gave them 
a standing in court, and entitled them to judgment upon 
the pleadings then on file. Granting, as claimed, that 
they were entitled to be dismissed from the suit below at 
the cost of the plaintiff or their co-defendants, the fact 
remains that the court declined to grant their prayer in 
that behalf, and the jurisdiction over them, for whatever 
purpose, acquired by means of their appearance contin
ned throughout the controversy. The case of Little v.  
Giles, 27 Neb., 179, cited by plaintiffs in error, is not in 
conflict with the views here expressed. The doctrine of 
that case is the familiar one that a disclaimer, whether 
by a plaintiff or defendant, operates as an estoppel with 
respect to the right thereby renounced, and is not au
thority for the proposition that any judgment subse
quently entered against the disclaiming party is void for 
want of jurisdiction.  

On the part of defendants in error it is contended that 
the filing of the disclaimer amounted to a general appear
ance, by which plaintiffs in error submitted themselves 
to the jurisdiction of the court as effectualiy for all pur
poses, as if, instead of such disclaimer, they had answered 
admitting the allegations of the petition and cross
petition. To that propositon we quite agree, since a dis
claimer by a defendant of any interest in the subject of 
the action is not a special appearance for the purpose of 
challenging the jurisdiction of the court over his person.  
It is in equity held to be a mode of 'defense requiring 
action by the court in order to determine whether the 
person disclaiming is a necessary or proper party defend
ant. (Ishan v. Miller, 44 N. J. Eq., 61; Prescott v. Hutch
inson, 13 Mass., 441; Smith, Chancery Practice, 275; Mad
dock, Chancery Practice, 336*; Story, Equity Pleading 
[10th ed.], sec. 838; 6 Ency. PI. & Pr., 721.) 

In this connection our attention is directed to section 
618 of the Code, as follows: "When defendants disclaim 
having any title or interest in land or other property, the 
subject-matter of the action, they shall recover their costs
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unless for special reasons the court decides otherwise." 
That provision, instead of abrogating the rul- in equity, 
is plainly declaratory thereof, as appears from the dis
cretion reserved to the court, a discretion which plainly 
implies a determination of the defendant's right from an 
inspection of the pleadings. It has been settled by 
numerous decisions in this state that an appearance is 
special, provided the sole purpose thereof be to inquire 
into the jurisdiction of the court, and that the invoking of 
the power of the court for any other purpose is a general 
appearance which will give jurisdiction over the person 
of the defendant. (South Omaha Nat. Bank v. Farmers & 
Merchants Nat. Bank, 45 Neb., 29, and cases cited.) But 
a special appearance in this instance could not have been 
within the contemplation of the plaintiffs in error, since 
there was no service upon them and no process to which 
their objection could have been directed. The disclaimer 
was in the nature of a plea to the merits, as clearly so as 
a plea of payment, since its purpose was to secure a de
cree, or final order, adjudging plaintiffs in error not liable 
to further orders in that suit. It is, however, contended 
that, conceding the jurisdiction of the court for the pur
pose of the causes of action alleged by Bayer, the plaintiff 
below, and the cross-petitioner Dow, it was without au
thority to render the personal judgment here complained 
of on the cause of action alleged by defendants in error 
subsequent to the filing of the disclaimer. In support of 
that contention two propositions are asserted, viz.: (1.) 
A cross-petition filed by one defendant against another 
after answer day will be regarded as an original action, 
for the purpose of which the court must acquire jurisdic
tion of the party sought to be charged by means of a 'vol
untary appearance or summons regularly issued and 
served. (2.) Personal service of process in this state is 
essential in every case to the jurisdiction of the court over 
the defendant where the purpose of the action is to en
force a mere personal obligation. Counsel, in support of 
the proposition first above stated, cite Arnold v. Badger
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Lumber Co., 36 Neb., 841, in which it was said: "After 

answer day, if a defendant files a pleading in the nature 

of a cross-petition against his co-defendants who have no 
appearance, such co-defendants can only be thereby af
fected by their appearance, * * * or after service of 
a notice upon them in the nature of a summons as to such 
pleading." But we did not there hold a formal summons 
to be essential in such case to the jurisdiction over a de
fendant for the purpose of a cross-petition by a co-defend
ant. That case was, it will be observed, a direct attack 
upon the decree and involved not the jurisdiction of the 
court, but the regularity of its proceedings. And in Pat
ten v. Lane, 45 Neb., 333, it was held that notice of a cross
petition, under our system, is a proceeding in a cause 
designed to assist in the prosecution thereof, and accord
ingly interlocutory rather'than jurisdictional in character.  
It was also held by analogy from the Code of Civil Pro
cedure (sec. 574, seq.) that notice not under the seal of the 
court is a process "in the nature of a summons" in the 
sense in which the expression just quoted was used in the 
first mentioned case.  

We may with profit in this connection again refer to 
some of the facts which appear by direct allegations or 
plain implication from the pleadings. At the time plaint
iffs in error entered their voluntary appearance and thus 
submitted themselves to the jurisdiction of the court, 
Dow's cross-petition was on file, praying the foreclosure 
of a mortgage upon the property described in the petition, 
of which defendauts in error, as members of the firm 
of Charles T. Brown & Bros., claimed to be the equitable 
owners, that said mortgage had, as claimed by the latter, 
been previously paid and satisfied in full through transac
tions by means of which plaintiff in error became largely 
indebted to them; but that notwithstanding such fact, 
plaintiffs in error, as the real parties to said cross-petition, 
were, through fraud and collusion with Dow, seeking to 
enforce said mortgage in his name. It further appears 
that when defendants in error, by leave first obtained,
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filed their answer and cross-petition, praying, among other 
things, for an accounting of the transactions alleged as 
a defense to said niortgage, and of which, as we have seen, 
plaintiffs in error were in due form notified, the latter 
were still in court, no action having been taken upon their 
demand to be dismissed as parties defendant. The sub
ject of defendant in error's cross-petition is undoubtedly 
one of equitable cognizance; and that the district court, 
by reason of the facts stated, acquired jurisdiction over 
defendants in error for the purpose of such cause of ac
tion, is a proposition equally clear. Such, indeed, is the 
doctrine implied from the several decisions of this court, 
beginning Hapfgood v. Ellis, 11 Neb., 131, and which are 
cited in Patten v. Lane, supra.  

To the second contention of plaintiffs in error, viz., that 
personal service within this state is essential to the juris
dicton in every action, to enforce the mere personal obli
gation of the defendant, it may be answered that the rule 
asserted can, upon the facts disclosed, have no applica
tion to the case at bar. The purpose of the cross-peti
tion was not alone to recover the amount due from 
plaintiffs in error by reason of the cause of action therein 
stated, but also to secure an accounting of the transac
tions resulting, as claimed, in the satisfaction of the mort
gage, which, so far as concerns the parties to this pro
ceeding, was the primary subject of controversy. Juris
diction for such purpose having been acquired by the 
district court, the cause was properly retained for a deter
mination therein of all issues made by the pleadings.  
Swift v. Dewey, 20 Neb., 107; Buchanan v. Griggs, 20 Neb., 
165; Disher v. Disher, 45 Neb., 100; Hurlburt v. Palner, 39 
Neb., 158, and Anheuser-Busch Brewing Ass'n v. Peterson, 41 
Neb., 897, cited by plaintiffs in error, are not in point, 
since those cases were actions at law for the recovery of 
damage, and in neither was there involved any subject of 
equitable jurisdiction. The sound rule is believed to be 
that stated in the syllabus of the last mentioned case, viz., "Service by publication, or in such other manner as may
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be authorized by statute, is sufficient in proceedings sub
stantially in rem, but when the purpose of the action is to 
determine the personal rights of the parties, and to en
force a personal obligation against the defendant, per
sonal service within this state is essential in order to con
fer jurisdiction upon the court." 

We are satisfied from a consideration of the whole rec
ord that the judgment of the district court is right and 
should be 

AFFIRMED.  

LEWIS SPELTS ET AL. V. GIDEON R. SUTEIIRLAND.  

FILED MAY 5, 1897. No. 7268.  

Judgment for Plaintiff in Action for Services: EVIDENCE: REVIEW.  
Evidence examined, and held sufficient to sustain the judgment of 
the district court.  

ERROR from the district court of Douglas county.  
Tried below before AMBROSE, J. Affirmed.  

Bartlett, Baldrige & De Bord, for plaintiffs in error.  

Sutton & Lambert and Theo. F. Elliott, contra.  

POST, C. J.  

The defendant in error, in the district court for Douglas 
county, recovered judgment against plaintiffs in error 
in the sum of $246.51 and costs, being the amount of a bal
ance claimed by him on account of services as a yard man 

in the Union Stock Yards at South Omaha for the period 

of one year and four months at the agreed rate of $60 
per month. Plaintiffs in error by their answer admitted 

that defendant in error entered their service, in the ca

pacity alleged, some time in the month of August, 1890, 
under an agreement whereby his compensation for the 

fractional part of said month was fixed at the rate of $55 
per month; that he continued in their service during the
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months of September, October, and November at the afore
said rate; that for the month of December his compen
sation was by agreement fixed at $40, and that during the 
month last named they entered into a special contract 
with the defendant in error whereby he agreed to work 
for them during the year 1891 and to receive therefor $45 
per month as full compensation for his services. They 
also allege payment in full at the stipulated rate. The 
reply was a general denial.  

The brief of plaintiffs in error presents in several forms 
the single proposition that the verdict and judgment are 
unsupported by the evidence. As tending to sustain their 
contention with respect to that issue, we are referred to 
the significant fact that credit was each month entered 
by plaintiffs in error upon their books at the rate alleged 
in their answer and payments made to defendant in error 
monthly of the amount thus credited and no more. The 
latter, however, while admitting the receipt by him of 
payments as above stated, testified that such payments 
were made and received pursuant to a mutual agreement 
whereby plaintiffs in error were authorized to, and in fact 
did, retain each month a specified portion of his wages, 
and that the balance claimed by him is the total of the 
amounts so retained. We agree with the trial judge that 
there was a substantial conflict of the evidence upon this, 
the only controverted issue of the case, and that the ver
dict of the jury should not be disturbed.  

JUDGMENT AFFIRMED.  

AUGUST MEYER ET AL. V. JEROME SHAMP ET AL.  

FILED MAY 5, 1897. No. 7245.  

1. Action Upon Promise for Benefit of Third Person. "Where one 
makes a promise to another for the benefit of a third person, such 
third person can maintain an action upon the promise, though the
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consideration does not move directly from him." (Shamp v. Meyer, 
20 Neb., 223.*) 

2. Law of the Case. "A judgment or ruling of this court in a case or 
point distinctly and finally made will be held to be the law of the 
case in which made throughout its course of litigation without 
regard to the number of times it may be brought before the court, 
or the intrinsic merits of such judgment or ruling." (Meyer v.  
Shamp, 26 Neb., 729.) 

3. Verdict: COMPROMISE: REVIEw. Where it is clear that a verdict of 
a jury is basel on a compromise of the differences of opinion of 
its individual members, and in disregard of the evidence, it is not 
error to set it aside.  

4. Instructions: AssiGNNENTS OF Ennon. An assignment In a motion 
for a new trial, that "the court erred in giving on its own motion 
each of the instructions numbered 1, 2, 3," etc., is sufficiently spe
cific, and the same is true of a similarly worded assignment in 
the motion, in reference to -the refusal to give several instructions 
requested by the complaining party. (Kirchman v. Kratcy, 51 Neb., 
191.) 

5. - : REPETITIONS. The refusal to give an instruction prepared 
and requested is not erroneous where the same subject-matter was 
fully embraced in an instruction given.  

6. Contracts: CONSTRUCTION: ExTRINSIC EVIDENCE. As the general 
rule, the construction of a contract is a question of law, and it is 
the duty of the court to determine and announce its meaning.  
This is invariably true where the contract is to be construed with 
strict reference to its terms. If the construction must be in part 
from proof of facts extrinsic to the terms of contract, it may, be
come a matter for the jury.  

7. - : - : TRIAL. Held, That the contract involved in the con
troversy in the case at bar was one which it was the province of 
the court to construe; hence there was no error in an instruction 
in which the trial court announced the meaning of such contract.  

8. Trial:. EVIDENCE: ADMIssION OF NOTES AND CHECKs. Errors were 
alleged of the admission in evidence of certain notes and checks 
without a sufficient foundation having been laid for their intro
duction. Held, That the matters on the proof of which such in
struments might have had a hearing were in this action all 
independent facts capable of proof by the oral testimony of any 
one having actual personal knowledge of them, and the latter 
evidence which was introduced was primary and not secondary; 
and inasmuch as these matters were fully shown by oral testimony, 
and were also proven in the cross-examination of some of the 
witnesses, if there were any errors in the admission of the notes 
and checks, they were without prejudice.  

*See, also, Barnett v. Pratt, 37 Neb., 349.
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9. Review. Held, That there was sufficient evidence to sustain the 
verdict.  

ERROR from the district court of Lancaster county.  
Tried below before HALL, J. Affirmed.  

Savner, Snell d& Frost, for plaintiffs in error.  

Cornish & Lamb, contra.  

HARRISON, J.  
In this action, instituted in the district court of Lan

caster county, it was alleged for cause of action, in the 
original petition filed, that certain parties, Jerome Shamp, 
the defendant in error herein, T. B. Dawson, and J. A.  
Wallingford, constituted a firm or partnership under.the 
name and style of Dawson, Shamp & Co., engaged on and 
for some time prior to November 9, 1880, in the business 
of buying and selling agricultural implements, machin
ery, etc., at Lincoln, and had become and were indebted 
to persons and firms in the amounts and as specifically 
set forth in the itemized statement in the petition, which 
we need not copy or refer to more definitely here; that 
on the date just stated the interest of defendant in error 
in the business of said partnership was by him sold to 
oie John Giesler, who then became a member of a firm 
which adopted the name Dawson, Wallingford & Co.; 
that said last mentioned firm and John Giesler, as a part 
consideration of the sale and transfer of the interest of 
defendant in error in the business, agreed and assumed 
to pay certain liabilities of the former firm, including the 
ones specifically stated in the petition, and to save the 
defendant in error harmless therefrom; that on or about 
December 24, 1880, J. A. Wallingford, for a valuable con
sideration, sold and conveyed all his interest in the busi
ness and partnership property to T. B. Dawson, John 
Giesler, and one E. C. Nahrung, and as a part of the con
sideration for such sale and transfer the three parties just 
named agreed to pay all the indebtedness and liabilities, 
of any kind or nature whatsoever, of the firm of Dawson,
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Wallingford & Co. The firm name was changed to Daw
son, Nahrung .& Co. The next change that occurred, one 
August Meyer. purchased a one-fourth interest in the 
business, and subsequently to this, Dawson sold his part 
of the business to the other members and withdrew from 
the firm, a part of the consideration of each of the sales 
being the assumption, by the party or parties purchasing, 
of the debts and liabilities of the firm. The firm, after 
the last change to which we have just alluded, was 
known as Geisler, Nahrung & Meyer. In March, 1882, 
Giesler quit the business and firm, and when he did so, 
sold and transferred his rights in the business and prop
erty to the other two of the partners, a part of the con
sideration for such transfer being the assumption of the 
payment of all the debts and obligations of the old firm 
by the new partnership of Nahrung & Meyer. In Octo
ber, 1882, the firm of Nahrung & Meyer was dissolved.  
August Meyer received and retained certain of the credits 
and effects of the partnership, and assumed and agreed 
to pay all liabilities of the firm. Each alleged assump
tion of and agreement to pay debts and obligations stated 
in the petition was also pleaded to have included the 
specifically enumerated liabilities of the original firm of 
Dawson, Shamp & Co., and to have in each instance been 
coupled with the further agreement to release and relieve 
the party to whom the promise was made from such lia
bilities. It was further pleaded that none of the parties 
or firms, promisors, had ever fulfilled their agreements, 
and the liabilities had remained unpaid and the defend
ant in error had been forced to pay them, and the sums 
so paid had never been repaid to defendant in error by 
the plaintiff in error, or any of the said parties or firms.  
To this petition there was interposed a demurrer, which 
on hearing was sustained and the action was dismissed.  
In error proceedings to this court the judgment of the 
district court was reversed and the cause remanded, the 
main question at that time being whether the alleged 
promise made by Meyer to pay these liabilities was one
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on which a cause of action 'in favor of defendant in error 
arose or could be based; and it was held: "Where one 
makes a promise to another for the benefit of a third 
person, such third person can maintain an action upon 
that promise, though the consideration does not move 
directly from him." (Sham p v. Meyer, 20 Neb., 223.) The 
case was returned to the district court, where, as the 
result of a trial, the defendant in error was awarded a 
judgment, and the cause was again presented to this 
court by error proceedings on behalf of the party who 
was defeated in the trial court, and, on hearing, the 
judgment was reversed and the case remanded. It was 
announced in the decision, reported in 26 Neb., 729, Meyer 
v. Shamp, in regard to the questions which had been 
adjudicated at the former hearing and which were at the 
second presentation again urged, that "A judgment or 
ruling of this court in a case or point distinctly and 
finally made will be held to be the law of the case in 
which made throughout its course of litigation, without 
regard to the number of times it may be brought before 
the court, or to the intrinsic merits of such judgment or 
ruling," but the judgment was reversed for the reasons 
that the evidence disclosed that the defendant in error 
had not been alone in the payment of the claims on the 

payment of which he based his rights of action, but had 
been assisted by J. A. Wallingford, and Wallingford 
had assigned the interest thus acquired to defendant in 
error; and there was no statement in the petition under 
which a recovery was asserted or could be sustained in 
favor of defendant in error as assignee of claims accruing 
to Wallingford by virtue of his making the payments 
shown by the evidence. When the case again reached 
the district court an amended petition was filed for the 
defendant in error, in which the payments or assistance 
therein by Wallingford was stated, also the subsequent 
assignment by him of all rights thus obtained to the de
fendant in error. The items of the defendant in error's 
claim, as set forth in the amended petition, were as fol-
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lows: "To the La Belle Wagon Works, as guarantors 

upon the note of one Peter Davy, in the sum of about 

$95.76. To R. Elwood Manufacturing Company, of Syca

more, Ill., in about the sum of $157. To Herst, Dunn & 

Co., of Peoria, Ill., in the sum of $37. To the La Belle 

-Wagon Works, as guarantors upon the note of one Henry 

Overstake and others, in about the sum of $287.50. To 

Seiberling, Miller & Co., in about the sum of $66, as guar

antors upon the note of one Atkinson and Westfall. To 

Seiberling, Miller & Co., as guarantors upon the note of 

one Magnus Larson, in about the sum of $80. To R.  

Elwood Manufacturing Company, in about the sum of 

$35, as guarantors upon the note of one L. W. Ward. To 

the La Belle Wagon Works, in a further sum of $257.  

To the Pekin Plow Company, in the sum of $19. To 

Seiberling, Miller & Co., in the further sum of $58.57. To 

C. W. and W. W. Marsh, in the sum of $115.60. To R.  

Elwood. Manufacturing Company, as guarantors on the 

note of Fred Witte, in the sum of $30, and interest from 

May 1, 1880." To the amended petition there was an an

swer filed, in which were pleaded three defenses: A gen

eral denial, a plea of the bar of the statute of limitations, 
and a settlement. Issues were joined and a trial had.  

The jury to which the case was submitted, it appears, 
returned a verdict which was not in proper form. It is 

shown by some affidavits filed with the motion for a new 

trial that this verdict was for the plaintiff (defendant in 

error) in the sum of one dollar, and that defendant 

(plaintiff in error) pay all costs in the case. The jury was 

instructed in regard to the form of verdict, retired to its 

room, and came into court with a verdict in which the 

defendant in error was awarded the sum of $1. Motion 

for a new trial was made for defendant in error, which 

was sustained. In a subsequent trial the defendant in 

error was given a verdict of $1,000, from which the trial 

judge required a remittitur of the sum of $350 of the 

amount of the verdict, and, on compliance with this re

quirement, overruled the plaintiff in error's motion for a
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new trial and rendered judgment for the defendant in 
error.  

It is argued that the trial court erred in sustaining the 
motion of defendant in error for a new trial and in setting 
aside the verdict for $1. One of the grounds of that mo
tion for a new trial was as follows: "There is error in 
the assessment of the amount of recovery in this: the 
action is brought to recover on several items of indebted
ness, none in a less sum than $18 and interest; the verdict 
is for the plaintiff in the sum of one dollar; on no hy
pothesis from the testimony can such verdict be justi
fied." It is further said in this connection that the trial 
judge, in sustaining the motion for a new trial, was 
largely influenced by what is stated in section 2606 of 2 
Thompson on Trials, as follows: "Where the verdict 
which the jury returns cannot be justified upon any 
hypothesis presented by the evidence, it ought obviously 
to be set aside. Thus, if a suit were brought upon a 
promissory note, which purported to be given for $100, 
and the only defense was that the defendant did not exe
cute the note, and the jury should return a verdict for 
$50 only, it would not be allowed to stand; for it would 
neither conform to the plaintiff's evidence nor to that of 
the defendant. It would be a verdict without evidence 
to support it, and it is not to be tolerated that the jury 
should thus assume, in disregard of the law and evidence, 
to arbitrate the differences of parties, or to decide accord
ing to some supposed natural equity, which in reality 
is merely their own whim." 

The motion for a new trial, to which counsel refer here, 
contained several other grounds on which it was, appar
ently, claimed that it should be granted; but if it be 
conceded that it was on the one point, as claimed by 
counsel, and which we have hereinbefore stated, after a.  
careful examination of the evidence adduced at the trial, 
we must conclude that the court did not err. Under the 
issue presented by the general denial the finding, if for 
defendant in error, must necessarily have been for a
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greater sum than $1. There is no conceivable condition 
which the evidence could have assumed and a verdict be 
rendered on this issue, other than by a compromise or 
disregard of the amount shown to be due, and be for such 
sum as was this one. If the defense of the bar of the 
statute of limitations had been determined proved as to 
all the items of the claim, then the verdict should have 
been for the plaintiff in error; but if adjudged applicable 
to any number of the items, or as to all but one, the ver
dict could not in any event, under this defense, be for $1 
and be warranted and sustained by the evidence. If we 
turn to the defense of settlement, the contention of plain
tiff in error was that a full settlement had been made; 
hence a finding in his favor on this branch of the case 
would necessarily have produced a verdict of no cause of 
action. If the jury believed the theory of defendant in 
error relative to this issue and the evidence which tended 
to support it, they would necessarily have thrown out 
certain of the items of claim; but there was no fact or 
set of facts disclosed from which the jury could possibly 
make a finding on this issue of a balance of $1 due the 
defendant in error. There was no item. of the claim 
which was for $1, or on which payments had been made 
which reduced the amount due to such a sum. If a find
ing was made for defendant in error, the amount to be 
awarded him could but be a matter of computation. It 
was not a suit for unliquidated damages, to be assessed in 
a, lump or round sum. It was clear that the jury must 
have arrived at the verdict rendered by a compromise, 
or by disregarding the evidence and substituting for what 
was thereby shown its own idea or estimate of what 
would be about justice and right between the parties 
litigant. From all of which we are led to conclude that 
the trial court wag not in error in setting aside the ver
dict for defendant in error in the sum of $1 and awarding 
a new trial of the cause.  

Of the assignment of errors are some with reference to 
instructions. These, it is asserted by counsel for defend-
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ant in error, must prove ineffective, for the reason that in 
the motion for a new trial the errors alleged in respect to 
instructions given or refused were not separately as
signed. This was probably true of such assignments in 
the original motion, but in the amended motion for a new 
trial it was stated, "The court erred in giving on its own 
motion each of the instructions by it numbered 1, 2, 3;" 
also, "The court erred in refusing to give each of the in
structions asked by defendant and by defendant num
bered 1, 2, 3, 4." It has been decided by this court 
that the use of the word "each," as in the foregoing as
signments, renders them sufficiently specific. (Aultman 
v. Martin, 49 Neb., 103.) 

It is urged that the trial court erred in its refusal to 
give an instruction requested, numbered 7, and giving 
in its stead one prepared on its own motion and numbered 
8, the main criticism being that the one given was too 
general in its statements to be sufficiently clear and in
telligible to the jury with reference to the information 
which it was its office to convey, and that this defect 
would have been cured by the one requested, which it is 
claimed was more specific and definite in its statements 
and clearer in its import. From an examination and com
parison of the two instructions we are satisfied that the 
one given was sufficiently definite in its terms to fully and 
clearly convey the ideas intended; and while the one re
fused was in some respects more specific, or a more ex
tended statement of the same subject-matter, its giving 
would probably not have effected the intended purpose 
any better than the one which was given.  

It is also urged that it was error to give the instruc
tion numbered 12, given by the court of its own motion; 
that in it the court gave a construction to a verbal con
tract which was an invasion of the province of the jury.  
It has been said: "Simple contracts are all those which 
are not contracts by specialty. It is not accurate in point 
of language to distinguish between verbal contracts and 
written contracts; for whether the words are written or
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spoken, the contracts are equally verbal, or expressed in 
words. Nor is it accurate in point of law to distinguish 
between written and parol contracts. For whether they 
be written or only spoken, they are, in law, if not sealed, 
equally and only parol contracts. For some purposes, and 
especially by the requirements of the statute of frauds, the 
evidence of the contract must be in writing; and when it 
is in writing, some peculiar rules of law apply to it. But 
it is a mistake to rest upon this a legal distinction between 
written and oral contracts; and from this mistake some 
confusion has arisen." (1 Parsons, Contracts, 7.) But 
whether when the contract of the parties has been reduced 
to writing, it may be called a written contract, and where 
it rests entirely in verbal statements of the parties, it is 
proper to call it a verbal or parol contract, we need not 
now determine. The one with which we have to deal was 
not committed to writing. As a general rule, the con
struction of a contract is for the court. It is the duty of 
the court to determine and announce the meaning of con
tracts. It is a question of law. (2 Parsons, Contracts, 
491, 492; 3 Am. & Eng. Ency. of Law, 867.) It has been
announced by this court that it is for courts to construe 
contracts, where they are to be construed, with strict ref
erence to their terms; but if the construction must be in 
part from proof of facts extrinsic to the terms of the con
tracts, the construction may become a question for the 
jury. (Co quillard v. Hovey, 23 Neb., 622.) 

The evidence in the case at bar was not conflicting in 
regard to what were the terms of any contract which 
might be determined to have been made. There was evi
dence of what parties had understood the contract to 
mean. It would have been wrong to allow the jury to 
consider evidence of what different parties understood to 
be the import of the contract and construe it by the light 
of such evidence; nor do we think it was necessary here, 
to resort to acts of parties which probably may sometime 
be of use and be used in determining the meaning of con
tracts. The contract shown herein was sufficiently ex
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plicit to furnish in and of itself a true index of the in
tentions of the parties thereto; hence its construction was 
a work for the court, and there was no error in the in
struction, the subject of complaint now under considera
tion.  

There is some argument on one point in the original 
question in the case, viz., whether an action will lie in 
favor of Shamp against Meyer, on the promise of Meyer, 
such as it was pleaded and shown to be. This was, we 
think, fully determined in the former hearings of the case 
in this court, including the point now presented, and must 
be held to have been settled and the law of the case.  
(Shamp v. Keyer, supra; Meyer v. Shamp, supra.) 

Of the evidence introduced at the trial were several of 
the original notes referred to in the petition of the defend
ant in error with either the guaranty or indorsement of 
Dawson, Shamp & Co., as it appeared on the instruments; 
also some checks, the mediums by which it was testified 
payments of certain of these old debts had been effected by 
Shamp; also two judgments, which it was stated in evi
dence had been obtained on notes of the indebtedness, of 
the payment of which respectively, the firm of Dawson, 
Shainp & Co. was a guarantor, the judgments being 
against such firm in the capacity to which we have al
luded. No proof was made of the signatures to the notes 
which were introduced, or of the signatures to the guaran
ties or indorsements thereon, or of the signatures to the 
checks claimed to have been given in payment by Shamp 
of these liabilities of the firm as guarantor. Counsel for 
plaintiff in error interposed an objection to the introduc
tion of any and all of the evidence to which we have just 
referred, whenever offered, and its admission is assigned 
for error. It is also argued in this connection that the evi
dence was inadmissible and was incompetent, and being 
so, there was no valid proof of the indebtedness, of the 
guaranty, or of payment; hence no sufficient evidence to 
sustain the verdict. The rules asserted by counsel in argu
ment in relation to the non-admissibility of parol evidence
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of the contents of written instruments,-that it will only 
be allowed in specified and well defined instances, excep
tions to such general rules, and under well defined prece
dent conditions to be fulfilled by the party seeking to in
troduce the evidence,-are doubtless correct; also what 
is urged in regard to the necessity of proving the execu
tion of the notes and the guaranties of the same may be 
correct, but we do not think it applicable here. This is 
not an action between the original parties to either the 
notes or guaranties; neither is it an action on the notes or 
guaranties. The gravamen of this suit is the promise of 
plaintiff in error to pay the indebtedness of the firm.  
What that indebtedness was, that it existed, that notes 
evidencing it had been executed in each individual in
stance where it had been done, the execution by the firm 
of'any notes, or of the guaranties, that plaintiff in error 
had failed to pay, and defendant in error had paid, were 
all independent facts, which in this case were capable of 
proof by the parol testimony of any person who had 
actual personal knowledge of them; and such evidence 
would be primary and not secondary. There was ample 
evidence of each and every one of the above facts, aside 
froin the documentary or written evidence to which ob
jections were made. Moreover, on cross-examinations of 
witnesses who were sworn on behalf of the defendant in 
error, these facts were sufficiently proven to support the 
verdict. From the foregoing conclusions it results that 
if there were any errors in the admission of the matters 
of evidence which it is asserted were objectionable, they 
were not prejudicial, and the assignment of errors in 
regard to them, and also that the evidence as to these 
designated points was insufficient, must be overruled.  

This completes the examination of the assignments of 
error presented here, and it follows from the conclusions 
herein that the judgment of the district court will be 

AFFIRMED.
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FRANK B. HIBBARD V. JOHN T. WILSON.  

FILED MAY 5, 1897. No. 7260.  

1. Review: CONFLICTING EVIDENCE. Findings of a jury on conflicting 
evidence will not be disturbed if there is sufficient favorable evi
dence to sustain them.  

2. Instructions: EVIDENCE. The refusal of an instruction whereby it 
is sought to direct the jury that certain evidence which has been 
introduced incidentally or collaterally is directly applicable to the 
issues in the cause, when in fact it is not pertinent or direct in 
its bearing on any issue, and its giving would probably mislead 
the jury, is not an error.  

3. Quantum IVeruit: MEASURE OF DAMAGES. In a suit upon a quantum 
meruit for services performed the reasonable value of the services 
furnishes the measure of recovery.  

4. - : - : EVIDENCE. Under a quantum menrit count for serv
ices rendered under a contract, the contract is admissible to prove 
the value of the services. The stated rates of compensation, if any, 
are competent evidence tending to show the reasonable value.  

5. -: : . In the case at bar, an action on a quantumn 
mersit, the only competent evidence of the reasonable value of 
services performed was the contract price. The plaintiff in the 
action offered other proof of the value of the services, which, on 
objection of defendant, was excluded. Held, That the contract 
price was the proper measure of damages.  

6. - : : --. The evidence examined, and held sufficient 
to sustain the verdict.  

ERROR from the district court of Stanton county.  
Tried below before BLAIR, J. Affirmed.  

V. 0. Strickler, for plaintiff in error.  

E. E. Thomas and Thomas & Nolan, contra.  

HARRISON, J.  

The plaintiff herein declared, in a petition filed in the 
district court of Stanton county, that on or about May 1, 
1892, he entered into a verbal agreement with the defend
ant by which the plaintiff became bound to drill and
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complete a two and one-half inch tubular well on the 
farm of defendant, from which could be obtained a plenti
ful supply of water, to furnish all necessary material, 
perform all labor, and pay all expenses, of any nature 
whatsoever, incurred in and about the drilling and com
pletion of the well; that the agreement did not specify 
the depth to which the well should be drilled, further 
than it was to be to the depth at which a sufficient supply 
of water was found. If plaintiff stopped the work of his 
own motion before the water was found, lie was to re
ceive no compensation for what he had theretofore done.  
That the defendant, on his part, agreed to pay $1 per 
lineal foot for every foot of the well necessarily drilled 
and completed in compliance with the contract, and to 
pay the same rate if he ordered the work on the well dis
continued prior to its termination by the full accomplish
ment of the purpose of the work. That the plaintiff com
menced the work on May 26, 1892, and proceeded there
with until August 12, 1892, at which time the well was 
completed to a depth of 480 feet, but water had not been 
obtained. Plaintiff then ordered: defendant to quit work, 
refused to allow him to proceed further therewith, and 
forbade him to come on the farm for the purpose of con
tinuing the work, and refused to pay plaintiff for the 
work which had been performed, and also refused to 
submit the matters of difference between the parties to 
arbitrators. It was also pleaded that defendant made 
certain misrepresentations to plaintiff, by which the lat
ter was induced to enter into the contract as made. It 
was further stated that the plaintiff elected "to rescind 
the contract * * * and to sue for the reasonable 
value of his services;" or, in short, the plaintiff asked a 
recovery as upon a quantum meruit, the value of the work 
performed being alleged as $840. In the answer it was 
admitted that plaintiff was engaged to drill a well of the 
kind described in the petition; that plaintiff was to fur
nish all material, perform all labor, and bear the entire 
expense incurred in the making of the well; was to fur-
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nish a sufficient quantity of water, and if he abandoned 
the contract before so doing, to receive no pay for what 
had been done; that defendant was to pay for the work 
$1 per lineal foot of the depth to which the well should 
extend. It was also stated that the amount to be paid 
was not in any event to exceed the total sum of $350, and 
if necessary to extend the well beyond the depth of 350 
feet to obtain the required supply of water, the compen
sation for the entire work was to be $350 and no more.  
It was admitted that the work was commenced May 1, 
1892, as alleged in the petition, and asserted that plaint
iff abandoned it at some date during the month of Au
gust of the same year. There was a denial that defend
ant had ordered or compelled the plaintiff to cease labor 
on the well. There were some further statements of the 
answer in regard to trouble and expense occasioned to 
defendant by the plaintiff's abandonment of the work; 
also a long recital of some transactions between the par
ties to the suit, as parts of which a chattel mortgage on 
the machine and some of the tools which were used in 
drilling the well was executed and delivered by plaintiff 
to defendant, and its foreclosure, at or about the time that 
plaintiff stopped work on the well. A reply was filed and 
a trial of the issues resulted in a verdict and judgment 
for the plaintiff. The defendant asks a review in this 
court of the proceedings had in the trial court.  

The plaintiff did not offer any proof of the allegations 
of false representations; hence that feature of the case 
may be dismissed without further notice. It was ad
mitted, or undisputed, that the contract was made; that 
plaintiff commenced and prosecuted the proposed labor.  
The evidence was conflicting as to whether it was aban
doned by him, or its further progress was prevented by 
defendant, but we must conclude from the verdict of the 
jury that it was one of its findings of fact that the defend
ant, by his actions and orders in the premises, caused the 
cessation of the work on the well. In regard to how 
much had been done, or how many feet had been drilled,
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there was also a conflict in the evidence; but here it is 
also clear, from the verdict rendered, that the jury settled 
the question in favor of plaintiff to the effect that he had 
drilled to the depth of 480 feet, in which he had also in
serted the required iron tube or pipe to a depth of 383 feet 
and 8 inches. The findings in the two particulars to 
which we have just alluded each had sufficient evidence 
in its support, and as the evidence was conflicting, in ac
cordance -with the established rule of this court, neither 
will be disturbed.  

It is one of the assignments that the trial court erred in 
not giving in the charge to the jury the second instruction 
requested for defendant. This instruction was as fol
lows: "You are instructed that if you find from the 
evidence that the defendant held a mortgage on the 
plaintiff's well-boring machinery, and that the debt, which 
was secured by said mortgage, was due, that the defend
ant had the right to demand payment from the plaintiff 
according to the tenor of said notes; and if payment was 
not made, that the defendant had the right to foreclose 
his mortgage and that such foreclosure would not amount 
to a discharge of the plaintiff by the defendant." The 
matters of the mortgage and the defendant assuming 
possession of such of the machinery, etc., as was being 
used by plaintiff in the work on the well, simultaneously 
with the direction to plaintiff to quit the work, were of 
the evidence, but collaterally or incidentally, and not as 
pertinent or bearing either directly or indirectly on the 
important element or question of the issues, viz., whether 
the plaintiff abandoned the work or was compelled to 
quit by defendant. It was not claimed, nor did the evi
dence in relation to the mortgage and its enforcement 
by defendant even remotely hint at a conclusion, that 
the defehdant's assertion of his rights thereunder effected 
the discharge of the plaintiff from further work on the 
-well. The jury could not be misled by this evidence to 
the indulgence of any such erroneous supposition. The 
instruction quoted was not applicable to the issues and 
its refusal was not prejudicial; hence not erroneous.
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It is assigned as error that the trial court gave para
graphs 1 and 2 of the charge to the ury. It is also urged 
that the evidence was insufficient to sustain the verdict.  
The complaint in regard to the instructions is that they 
announced the wrong measure of damages in that the 
jury were informed that the plaintiff, if allowed to re
cover, should have $1 per foot for each foot of the depth 
of the well completed, in which the iron pipe had been 
placed, and seventy-five cents per foot for each foot drilled 
in which the pipe had not been placed at the time plaintiff 
quit work. The only proof of the reasonable value of the 
work which had been performed was of the amount of 
$1 per foot, which had been agreed upon in the contract 
between the parties, as to, the completed portion of the 
well, and the same amount less the cost per foot of the 
iron tube, which was proven to be twenty-fi ve cents, for 
the portion of the well drilled but not equipped with the 
pipe. This, it is urged, was not admissible to show the 
reasonable value of the plaintiff's services; h1ence the in
structions stated an improper measure of damages; and 
further, there was no evidence on the subject of damages 
to support the verdict. It is undoubttly true that where 
a party seeks to recover upon a quantmin mcruit for services 
rendered, the stipulations of the contract under which the 
work was performed, as to compensation, do not govern 
in fixing the amount to which the suitor will be entitled 
to recover, but such stated rates are competent evidence 
tending to show the value. (2 Sutherland, Damages, 
522.) "Under a qnantum meruit count for services ren
dered under a special contract, the contract is admissible 
in evidence to prove the value of the services." (Thomson
Houston Electric Co. v. Berg, 30 S. W. Rep. [Tex.], 454; 
Adams v. Burbank, 37 Pac. Rep. [Cal.], 640; Jenney Electric 
Co. v. Branham, 41 N. E. Rep. [Ind.], 448.) The case of 
Williams v. Sherman, 7 Wend. [N. Y.], 109, was an action 
on quantum meruit for work and labor performed under an 
agreement by which the compensation was fixed. The 
only evidence introduced as to the reasonable value of the
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labor was the contract to pay a specified sum, and it was 
held to govern the question of damages. In the case at 
bar the only evidence introduced by either party of the 
value of the work performed was the rate per foot speci
fied by the contract of the parties. The defendant did not 
object to this as evidence, or offer or suggest any other.  
The plaintiff offered proof of the reasonable value of the 
services, other than the contract price, but, on objection 
of defendant, this was held not admissible. The sum 
per foot to be paid, as stated in the contract, was, as we 
have determined, competent evidence of the reasonable 
value, and, being the only evidence on the subject, pre
sented the proper measure of damages. In regard to the 

portion of the well on which the work of drilling had been 
done but the pipe had not been inserted, the court re
ceived evidence of the cost of the pipe per foot, and de
dIucted this from the contract price per foot of a foot of 
the well with the tube inserted, and adopted the re
mainder as the measure of damages, or the proper amount 
as shown by the evidence to be- assessed in favor of 
plaintiff for each foot of the partially completed portion 
of the well. We can discover nothing unfair in this, all 
the evidence considered, and certainly nothing, under all 
the facts and circumstances in evidence, prejudicial to the 
defendant.  

Our attention has not been challenged to any errors 
in the proceedings of the trial prejudicial to the rights of 
the complaining party. The judgment of the district 
court must be 

AFFIRMED.
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