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SUPREMIE COURT RULES.

ADOPTED NOVEMBER, 1878.

RULE 1.

The regular public sessions of this court, during each
term, will open each day at nine o’clock a. M., and
adjourn at six o’clock p. M.

RULE IIL

All causes from the same judicial district shall be placed
together on the docket, in the numerical order of the sev-
cral distriets, commencing with the first judicial dis-
trict; and they will be taken up and heard in this order,
allowing one week for hearing causes from each judicial
district. Any cause may, however, be submitted, on be-
half of either or both of the parties, at any time, upon
tiling briefs of points relied on, whatever may be its
place on the docket.

RULE IIL -

Wicnever a cause is reached in the regular order on
the trial of cases, and neither’ party appears in person or
Ly attorney, the cause shall he marked submitted, and
shull be disposed of as the court shall deem proper, ac-
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6 SUPREME COURT RULES.

cording to the state and condition of the case, unless one
or more of the justices of the court have participated in
such cause in the court below, as judge or counsel.

RULE IV.

Whenever a cause is regularly reached, and the plain-
tiff fails to appear, the defendant may have the cause
dismissed, or may submit it, either with or without
argument. When the defendant makes default, and
there is due proof of service of notice having been made
upon him or his attorney, the plaintiff may proceed ez
parte.

RULE V.

‘Whenever, in a criminal case, a writ ot error shall be
allowed by this court, or any judge thereof in vacation,
upon a certified transcript ot a record, no further tran-
seript shall be required or allowed to be taxed in the bill
of costs, but the same transeript shall be returned with
the writ, and shall be deemed suflicient, unless diminu-
tion or other objection thereto be suggested.

RULE VL

In the oral argument of a cause, the time allowed the
parties on each side shall not exceed two hours, unless
for special reasons the court shall extend the time.

RULE VIIL

In all cases brought into the court upon error, the
plaintiff in error shall, at least fifteen days prior to the
first day of' the term of the court to which his case shall
be entered, furnish to the defendant or his attorney a
printed copy of his brief of points and authorities relied
on; and within ten days thereafter the defendant in error
shall furnish the plaintiff with a printed copy of his brief
of points and authorities relied on; and each party shall,
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before the argument ot the cause, file with the clerk of
this court five copies of his brief aforesaid, one for each
justice of the court, and the others for the reporter and
clerk.

RULE VIIL

In every appeal of a case in equity from a District
court, filed in this court, the clerk shall issue a notice
to the appellee, notifying him of the filing of such appeal.
The notice shall be served by the sheriff of the county
from which the appeal is taken, and he shall make return
of such notice within ten days after receiving the same,
together with a certificate thereon of the manner in
which he served the same, and his fees for such service
shall be the same as are allowed by law in similar cases,
and shall be taxed in the costs of the case, unless such
notice shall be waived by the appellee.

RULE IX.

The transcript of all records filed in any caunse shall be
written, with marginal references to each paper or order
composing the record. Any record may be stricken from
the files for non-compliance with this .rule. And in no
case shall the fees of the clerk be taxed for a transeript
or record not prepared in compliance with this rule.

RULE X.

‘Whenever an issue of fact, which the law requires to
be tried by a jury, shall be joined in proceedings in the
nature of quo warranto, or in mandamus, in the
supreme court, the clerk shall, at the instance of either
of the parties, make out a wenire facins, directed to the
bailiff of this court, commanding him to summon from
the state at large sixteen jurors having the qualifications
of electors, to appear before this court on the day men-
tioned therein, which day shall be determined by the



8 SUPREME COURT RULES.

court before the issuing of the venire. The venire shall
be served and retarned at least vne week Defore the day
named therein for the appearance of the jurors; and the
bailiff’ shall attach to or incorporate in his return a list
of the names of the jurors so summoned.

RULE XI.

Each party shall be entitled to three peremptory chal-
lenges, and challenges for cause may be made by either
party, the validity of which shall be determined by the
court. If, from challenges or other cause, the panel
shall not be full, the court may order the bailiff to fill
the same from bystanders or neighboring citizens having
the qualifications of electors.

RULE XII.

The jurors summoned, or called as provided, or such
of them as are not set aside or challenged, as will make
up the number of twelve, shall constitute the jury for
the trial of said issue of fact.

RULE XIII.

Euch juror shall be entitled to the same compensation
and mileage as are provided by law for jurors in civil
cases in the distriet counrt.

RULE XIV.

A syllabus of the points decided, in each case, shall be
stated in writing by the judge assigned to prepare the
opinion of the court, which shall Le contined to the
points of law arising from the ficts of the case, which
have been determined by the court; and the syllabus
shall be submitted to the judges concurring in the opin-
ion, for revision, before the publication thereof, and the
same shall then be inserted in the book of reports with-
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out alteration, unless by consent of the judges concur- .
ring therein.

In addition to the rules above given, the following
suggestions were presented:

L All cases for entry on the calendar at any regular
term ghould, in order to be arranged in the order of the
distriets from which they are brought, be filed in the
clerk’s office ten days before the first day of the term,
otherwise they will be placed at the foot of the calendar.

II.  The transeripts of all causes should not only con-
tain the cost thereof, noted thereon by the clerk of the
district court, but the costs as taxed in the court below
and made a part of the judgment or decree, should
appear therein as part of the same.
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CASES

ARGUED AND DETERMINED

SUPREME COURT OF NEBRASKA.

JULY TERM, 1876.

PRESENT:
HoN. GEORGE B. LAKE, CHIEF JUSTICE.

**  DANIEL GANTT,
«  SAMUEL M AXWELL,} ASSOCIATE JUSTICES,

P. H. Cagrory, AL1as Harry CARROLL, PLAINTIFF IN
ERROR, V. THE STATE 0F NEBRASKA, DEFENDANT IN
ERROR.

1. Practice in Criminal Cases: QUALIFICATION OF JURORS.
It appearing thata person called as a juror had formed an opinion
as to the guilt or innocence of the accused from reading reports
of the testimony of witnesses, he is incompetent to sit in the
case, although he might be willing to swear that he feels able,
notwithstanding such opinion, to render an impartial verdict upon
the law and the evidence.

: WITNESSES. When separate trials are awarded to parties
jointly indicted, each is a competent witness for the state upon
the trial of the other, without being first acquitted or convicted,
and without a nolle prosequi being first entered upon the indict-
ment.



32 SUPREME COURT OF NEBRASKA,

Carroll v. The State.

3. : JURY VIEWING SCENE OF THE CRIME, Whenever the
court makes an order that the jury view the place in which any
material fact in relation to the trial may have occurred, such
view should be made in the presence of the prisoner, unless he

waive that privilege.

Error to the district court for Otoe county. The
plaintiff in error was jointly indicted with one McElroy
and several others, for burglary and larceny. He was
tried separately, found guilty of grand larceny, and
sentenced to five years imprisonment in the peniten-
tiary. He then sned out a writ of error to this court.

J. C. Watson, T. B. Stevenson, and Frank P. Ire-
land, for the prisoner, cited Curry v. State, 4 Neb.
545. 3 Wharton Crim. Law, 3160. State v. Bertin,
24 La. An., 46. FEastwood v. People, 3 Park. Cr,,
25. Benton v. State, Supreme Court Arkansas, Nov.
Term, 1875. 3 Central Law Journal, April 21, 1876.
Sneed v. State, 5 Ark., 431.  General Statutes 582, Sec.
829. Drake v. Barrymore, 14 Johns., 166. Van
Deusen v. Van Slyck, 15 Johns., 223. Baron v. The
People, 1 Park. Cr. Rep., 246. Myers v. The People,
26 111, 173.  Gray v. The People, 14d., 344.

J. H. Broady, District Attorney, for the state, cited
Secs. 468, 479 and 591 of the Criminal Code. Brown
v. The State, 18 Ohio State, 496. Roscoe’s Crim. Evi-
dence, 128.

MaxweLr, J.

1. The first error assigned, is that the court erred in
overruling the prisoner’s challenge to the juror L. J.
Holland. This juror on his woir dire testified as fol-
lows:

Q. You say you have heard the matter talked of on
the streets, and around through the country ?
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A. No, sir, I heard it from my neighbors mostly.
Q. Did you read the reports of it as published in the
Nebraska City Press and News?

A. Yes, sir.
Q. You read the evidence then?
A. Yes, sir.

Q. From what you have heard and read in these
papers, have you formed an opinion as to the guilt or
innocence of these parties ?

A. To a certain extent, I think I did.

Q. From the opinion that you have formed from
what you have heard and read in the papers, you might
possibly lean a little one way or the other?

A. T don’t think that I would.

Q. If you did not hear any other testimony than
what you have read and heard, do yon think your opin-
ion would be changed any ?

A. T don’t think it would.

Q. Do you think that opinion you have formed would
prevent you from rendering a fair and impartial verdict
after hearing the law and the evidence ?

A. 1 think the evidence might remove it.

Whereupon the prisoner’s counsel challenged the jurol
for cause, which the court overruled, to which the pris-
oner by his counsel excepted.

Section four hundred and sixty-eight, of the eriminal
code, provides, that “if a juror shall state that he has
formed or expressed an opinion as to the guilt or inno-
cence of the accused, the court shall thereupon proceed
to examine, on oath, such juror as to the ground of such
opinion; and if. it shall appear to have been founded
upon reading newspaper statements, communications,
comments, or reports, or upon rumor, or hearsay, and
not upon conversations with witnesses of the transactions,
or reading reports of their testimony, or hearing them

- testify, and the juror shall say, on oath, that he feels
3
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able, notwithstanding such opinion, to render an impar-
tial verdict upon the law and the evidence, the court, if
* satisfied that said juror is impartial, and will render
such verdict, may, in its discretion, admit such juror as
competent to serve in such case.”” This court in con-
struing this section of the statute in the case of Curry
v. The State, 4 Neb., 548, say: “Before the court can
exercise any discretion as to his retention upon the panel,
it must be shown by an examination of the juror, on his
oath, not only that his opinion was formed solely in the
manner stated in this proviso, but, in addition to this,
the juror must swear, unequivocally ¢that he feels able,
notwithstanding such opinion, to render an impartial
verdict upon the law and the evidence.’ ”?

In Palmer v. People, 4 Neb., 75, it is held that the
“word ‘opinion’ in this connection is frequently used
to denote a mere impression, and appears to have been so
used in section 468 of the criminal code, above quoted.
It is the right of a party accused of crime to be tried by
a fair, unbiased jury, so that their minds may be open
to those impressions, which the testimony and the law
of the case ought to make.”

Our constitution guarantees every one charged with
crime a speedy trial before a fair and impartial jury. In
Curry v. The State, supra, 551, the court say: “How
would it be possible to reach the conclusion that a juror,
who, without any qualification whatever, declares that he
has a fixed and abiding conviction of the prisoner’s guilt
which would require evidence to remove, can be fair and
impartial between the state and the accused? Would it
not rather be an abuse of judicial disdretion to so hold?
It is very clear that a panel composed of such jurors
would fall far short of fulfilling the legal requirement of
a fair and impartial jury, to which an accused person is
entitled.”

In the case at bar, the juror, Holland, was clearly
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incompetent to sit as a juror in the case, and for this
reason the judgment of the district court must be
reversed. ’

II. Frank McElroy was a competent witness in this
case. In Brown v. The State, 18 Ohio State, 509, the
court say: “The next question is: Was Ketchum a com-
petent witness for the state, standing as he did jointly
indicted with Brown? The authorities already cited
answer this question in the affirmative. Where separate
trials are awarded to parties jointly indicted, each is a com-
petent witness for the state, upon the trial of the other
without being first acquitted or convicted, and without a
nolle proseqii being first entered upon the indictment.
The objection goes to his credit, and not ¢o /is competency.
This has been the settled law ot the state for years; and
surely the present is no time to change it, when the mani-
fest tendency of our legislation is to narrow, instead of
enlarging, the grounds of objection to the competeney of
witnesses.” '

III. Our statute provides that “whenever in the
opinion of the court it is proper for the jury to have a
view of the place in which any material fact may have
‘occurred, it may order them to be conducted in a body,
under the charge of the sheriff to the place, which shall
be shown to them by some person appointed by the
court.” This should be done in the presence of the
prisoner, unless he decline the privilege, as he is entitled
to have all the evidence received by the jury taken in
his presence. We see no error in the instructions of
which the prisoner can complain. The judgment of the
district court is reversed and the cause remanded for

further proceedings.
REVERSED AND REMANDED.
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ScuooL Districr Nuuser Two or Merrick Couxtry,
PLAINTIFF IN ERROR, V. JACOB SIOEMAKER, DEFEND-
ANT IN ERROR.

1. Pleading: ¢ENERAL RULE. Pleadings should present a certain,
specific issue, and such issue is the only subject matter on which
the jury have to pass.

2. ———: EFFECT OF GENERAL DENIAL. Upon a general denial
the simple inquiry is, has the plaintiff proved what he has alleged
in his petition; and under such issue nothing can be given in evi-
dence which does not tend to prove or disprove the facts stated
in his petition.

! IN ACTIONS OF REPLEVIN. DBut under the code, in an
action of replevin, if the jury find in favor of the defendant.
they must assess for him such damages as they shall think just
and proper, whether he pleads a general denial, new matter as a
defense, or a demand for damages.

Error to the district court of Merrick county. The
cause was submitted upon the stipulation set forth in
the opinion.

0. A. Abbott, for plaintiff in error.

John D. Hayes, for defendant in error.

GaxTT, J.

This is an action of replevin, brought by the plaintiff
against the defendant to recover the possession of certain
personal property. The defendant pleaded a general
denial, and upon the trial of the cause in the district
court, the jury found the right of possession and the
right of property in the goods and chattels, in the de-
fendant, and assessed his damages at five dollars. Judg-
ment was entered on the verdict for defendant. The
case is brought into this court upon petition in error,
and the partics, by stipulation of their respective counsel,
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submit to this court for determination without argument
the following questions:

1. “Is the defendant entitled to a judgment for
damages, under an answer setting forth a general denial
only?”

2. “Will an answer, setting forth a general denial
only, sustain a verdiet for damages in favor of the de-
fendant in such action?”

The code provides that the petition must contain “a
statement of the facts constituting the cause of action,
in ordinary and concise langunage, and without repeti-
tion,” and the answer shall contain: Firsé. “ A general
or specific denial of each material allegation of the peti-
tion controverted by the defendant,” or Second. “A
statement of the new matter constituting a defense,
counter claim, or set-off, in ordinary and concise lan-
guage, and without repetition.” This statutory defini-
tion of pleading is substantially the same as the common
law definition, and hence, under the code, as well as at
common law, the object to be attained in pleading, is to
arrive at a certain, specific issue; and in respect of an
issue of fact, it is a fundamental principle of law that
such issue should present, in a precise and definite form,
the subject matter of controversy between the parties,
so that the jury may not misunderstand on what they
have to pass. Therefore, the general rule of law is, that
the issue of fact raised by the pleading, is the only sub-
ject matter on which the jury have to pass; and upon a
general denial to the material allegations of the petition,
the simple inquiry is,—has the plaintiff proved what he
has alleged in his petition? Under such an issue noth-
ing can be given in evidence which does not tend to
prove or disprove the facts stated in the petition; every
other defense, and every claim or demand of the defend-
ant against the plaintiff must be specially pleaded as
new matter.
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But «Title VIIL,” chapter two, of the code, entitled
“Replevin of Property,” very clearly takes actions of
replevin out of the genecral rule as above stated. This
chapter provides that “ where the jury find upon the issue
joined for the defendant, they shall also find whether the
defendant had the right of property or the right of pos-
session only, and if they find either in his favor, they
shall assess such damages, as they shall think just and
proper for the defendant, for which with costs of snit,
the court shall render judgment for the defendant.”
This law is mandatory, and therefore the jury are
“bound to inquire into the right of property, and the
right of possession of the defendant, and it they shall
find him entitled to either, they shall assess such dam-
ages as are right and proper.” Under the statute both
these questions are in issue and are subjects of inquiry
by the jury, whether the defendant pleads a general
denial, or new matter as a defense, or a demand for dam-
ages. Ferrell v. Humphrey, 12 Ohio, 113. For this
reason the questions propounded must be answered in

the affirmative in this action.
JUDGMENT AFFIRMED.

Ricrarp F. JaMEs, PLAINTIFF IN ERROR, V. ToE Com-
MISSIONERS OF LincoLN CouNTy.

1. Sheriff: COMPENSATION FOR KEEPING PRISONERS. Where a
sheriff has the custody of two prisoners from different counties
for safe keeping, the compensation is no greater than if they
belonged to the same county.

2. The expense in such case should be borne by the
two counties in equal proportions.
3. In a suit by the sheriff against one of the counties

to recover for such services, he is only entitled to one-half the
whole amount.
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Error from the distriet court of Lincoln county.
John De Laney, for plaintiff in error.
Hinman & Gantt, for the commissioners.

Laxg, Cu. J.

This is a petition in error, from Lincoln county, and
presents but a single question for our decision.

The facts of the case are all agreed upon. It appears
that the plaintiff as sheriff and jailer of Dawson county
was intrusted with the custody of a prisoner sent from
Lincoln county for safe keeping, and that he so held him
for the period of fifty-four days, during all of which timne,
howerver, he was also keeping in the same jail a prisoner
for Buffalo county. It further appears that the condi-
tion of the Dawson county jail was such as to require
the employment of a guard to prevent the escape of these
prisoners, and that one was employed for that purpose
by the plaintiff during all of said time. The sole con-
troversy is as to the amount of the compensation to
which the plaintiff is entitled from Lincoln county for
services as jailer, and for furnishing said guard.

It is contended for the plaintiff that as jailer, and for
guarding the prisoner from Lincoln county, he is entitled
to the same compensation as he would have been if the
prisoner from Buffalo county had not been in his custody
during the same time, while on the other hand it is
insisted, that there being no necessity for but one gunard
for both prisoners, and but one being actually employed,
the sheriff is only entitled to compensation accordingly,
and that the expense should be borne equally by the two
counties from whence the prisoners came.

The question thus raised calls for a construction of the
several statutes relating to the compensation of a sheriff
or jailer in such cases,
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I. Section eleven, of chapter twenty-nine of the Revised
Statutes, (General Statutes, 454,) provides among other
things that ‘““when the condition of the jails of this
state requires a constant guard to be kept to prevent the
escape of prisoners confined therein, the sheriff shall be
allowed the sum of three dollars per day and night for
guarding, or procuring guard for such prisoners.” Itis
only when the condition of the jail is such that a guard
is necessary to prevent an escape, that one is permitted
at the public expense.

Now it seems very clear that, no matter how great the
number of prisoners in the custody of the jailer may be,
if they are all from a single county, and only one guard
is necessary, or actually employed for their security, he
is only entitled to receive three dollars per day and night
for such service. And why should a different rule obtain
where the prisoners are brought from different counties,
but only the same service performed? Surely there is
nothing in the statute which contemplates any difference
in the compensation, whether the same service be per-
formed for a single one, or for several counties. The
“three dollars per day and night,” is not for guarding
each prisoner confined in the jail, nor for the prisoners
from each county, but it is “for guarding, or procuring
guard for such prisoners,” that is, such as are confined in
the jail at the public expense, whether they be few or
many.

This being our view of this section of the statute, we
have no doubt whatever that the expense of guarding
these two prisoners should be borne by the two counties
in equal proportions, and that all the plaintiff should
recover from the defendant is one-half of the whole
amount.

II. Asto the compensation claimed as jailer the same
rule must be applied. In section one of an act to amend
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section five of chapter twenty-two of the Revised Stat-
utes, approved Febraary 23, 1875, it is provided. that,
«where there are prisoners confined in the county jail,
the sheriff shall be allowed the sum of one dollar and
fifty cents per_ day a3 compensation of jailer.” Laws
1875, 83.

The compensation here given to the sheriff was not
intended to be multiplied by the number of prisoners
actually under his charge, but it is the entire allowance
to which he is entitled whatever may happen to be the
number confined in the jail at any one time.

Tt is not intended by this opinion to convey the idea
that, where there is a necessity for more than a single
guard, the sheriff would not be permitted to provide the
requisite number at the expense ot the public. That
question is not presented in this record, for it is agreed
that but a single one was employed to watch over both
prisoners.

For these reasons the judgment of the court below
must be affirmed.

JUDGMENT AFFIRMED.

TlrBBEARD AND SPENCER, PLAINTIFFS IN ERROR, V. WEIL
Anp KAHN, DEFENDANTS IN ERROR.

1. Execution: SALE: DISPOSAL OF PROCEEDS. Under the statute
(civ 1 code, Sec. 434) the money raised on an execution sale of a
debtor’s Jand can be apportionedl pro rate only to judgment
creditors of such debtor, who have executions issaed during the
term at which the judgments were rendered or within ten days
thereafter, or where two or more executions are issued and placed
in the hands of the officer on the same day. and in the latter case
preferable liens shall not b2 afected by such apportionment.

2. . sTAaTUTORY coNsTrRucTioN. The clause in the
statute, ¢ In all other cascs. the wrib of execution first delivered

to the officer shall be first satisfied,”” must be construed as relating
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to executions in the hands of the officer at the time of the sale,
and not to any executions returned by the officer with or without
a levy thereon.

3. : RIGHTS OF PURCHASER. A sale upon execution
vests in the purchaser all the rights of the judgment debtor to the
property, but that right is subject to all liens prior to the lien of
the judgment on which the execution sale ig made.

4, ! LIEN OF JUDGMENT. Under the act of February 27, 1873,

(Gen. Stat., 613), the lien of a Judgment, whether rendered prior
or subsequent to its passage, is preserved for the period of five
years after its rendition, and it is sufficient if the execution is
taken out and levied at any time before the expiration of five
years next after the rendition of the judgment.

Error from the district court for Cass county.

Wheeler, Stincheomb & Sprague, for plaintiffs in error.

Ganrr, J.

The facts admitted in the record of this case are, that
at the April term, 1872, of the district court, the plain-
tiffs in error, the defendants in error and W. M. Wyeth
& Co., and the St. Joseph Manufacturing Company,
severally, recovered judgments against [Torton and Jenks,
the jndgment of Weil and Kahn being also against James
Clizley; that in each case the action was commenced by
petition prior to said term of court; that on the second
day of October, 1872, Hibbard and Spencer and the St.
Joseph Manufacturing Company, severally, caused exe-
cutions to be issued on their respective judgments, which
were placed in the hands of the sheriff on the same day
and were levied on the lands and tenements of the defend-
ants, Horton and Jenks. These two executions were
returned, and no further proceedings were had thereon.
On the thirteenth day of May, 1873, Weil and Kahn and
Wyeth and Co., severally, caused exceutions to be issued
on their respective judgments, which were levied on
the same lands and tenements of detendants, Horton
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and Jenks, and on the thirtieth day of June, 1873, the
property was sold on these two executions. The sale
was confirmed without objections; but Hibbard and
Spencer and the St. Joseph Manufacturing Company
filed motions in the district court to have the proceeds
of the sale apportioned to the four judgments of these
four judgment creditors in proportion to the amount of
their several judgments. The motions were overruled by
the district court, and the money arising from a sale of the
property was ordered to be paid to Weil and Kahn and
Wyeth and Co., in proportion to the amount of their
respective judgments. To this final order the other two
judgment creditors excepted, and the case is now brought
into this court upon petition in error.

Tt is contended on the part of the plaintiffs in ervor
that the proceeds of the sale should have been appor-
tioned to the judgments of the four judgment creditors
pro rata, and that the district court erred in ordering
the money to be paid on the judgments of Weil and
Kahn and Wyeth and Co. By section four hundred
and seventy-seven of the civil code, it is provided that
«the lands and tenements of the debtor within the
county where the judgment is entered, shall be bound
for the satisfaction thereof from the first day of the term
at which the judgment is rendered,” except that judg-
ments by confession and judgments rendered at the term
at which the action is commenced, shall bind such lands
from the day on which such judgments are rendered; and
section four hundred and eighty-four provides that “when
two or more writs of execution against the same debtor
shall be sued out during the term in which judgment
was rendered, or within ten days thereafter, and when
two or more writs of execution against the same debtor
ghall be delivered to the officer on the same day, no
pref'erence shall be given to cither of such writs; but if
a sufficient sum of money be not made to satisfy all exe-
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cutions, the amount made shall be distributed to the
several creditors in proportion to the amount of their
respective demands. In all other cases, the writ of exe-
cution first delivered to the officer shall be first satisfied.”
The above seem to be the oniy cases in which the statute
authorizes the apportionment of money arising froin the
sale of a debtor’s land on execution, pro rata to judg-
ment creditors. The one is where two or more execu-
tions against the same debtor shall be issued daring the
term at which the judgmeuts were rendered, or within
ten days thereafter; the other when two or more exect-
tions against the same debtor are issued and placed in
the Lands of the officer on the same day. However, in
the latter case it is provided that the law shall not be 80
construed as to affeet any preterable lien which one or
more of the judgments on which execution issued, may
have on the lands of the judgment debtor.

In the caseat bar, no one of the executions was issued
during the term at which the judgments were rendered,
nor within ten days thereafter; and therefore, the ques-
tions raised by the contest in this case do not come
within the above provisions of the statute. The clause,
“in all other cases, the writ of exceution first delivered
to the officer shall be first séxtisﬁed,”—must, in order to
harmonize it with other parts of the statute, be con-
strued as relating to executions in the hands of the offi-
cer at the time of the sale of the lands of the judgment
debtor. Such seems clearly to be the legislative intent,
as well as the only reasonable construction of the statute;
for, by section five hundred and eleven, the officer to
whom the writ of execution is directed, is required to
return the same to the court to which it is returnable
within sixty days from the date thereof; and the propo-
sition will not be questioned, that when the officer makes
retarn of a writ of execution, with or withont a levy
thereon, it passes from his hands, and he has no author
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ity to apply in satisfaction or in part payment of such
execution, any money made by him on the sale of prop-
erty upon executions subsequently placed in his hands
against the same debtor. Instead of so applying any
money made by sale of property, upon such subsequent
executions, section five hundred and seven provides,
that «if there shall be in the hands of the sheriff or
other officer more money than is sufficient to satisfy the
writs of execution with interest and costs, such officer
shall on demand pay the balance to the defendant in
execution, or to his legal representatives;” and section
five hundred and thirteen provides, that if such officer
“shall neglect or refuse on demand made by the defend-
ant, his agent, or attorney of record, to pay over all
moneys by him received for any sale made, beyond what
is sufficient to satisty the writ or writs of execution,” he
shall be liable to be amerced in a certain amount for the
use of the defendant. ‘

The distribution and payment of money raised on the
sale of a debtor’s property upon execution, is strictly a
legal proceeding and, under our code, there is no author-
ity in the court to appropriate such money to any judg-
ment or judgments other than those on which executions
arein the hands of the officer at the time of such sale. The
sale vests in the purchaser all the right of the judgment
debtor to the property, but that right is subject to all
existing liens which in their order of date are prior to
the lien of the judgment or judgments on which the
execution sale is made.

It is true the records show that Hibbard and Spencer
and the St. Joseph Munufacturing Company caused exe-
cutions on their respective judgments to be taken out
and levied on the lands of the defendants Iorton and
Jenks, within one year next after the rendition of their
several judgments, and that Weil and Kaln and Wyeta
and Co., did not issuc executions on their several judg-
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ments until after the expiration of one year next after
the rendition of their several judgments; but it is not
necessary to consider the point made under this state of
facts, for by act of February 27, 1878, it is provided,
that “no judgment heretofore rendered, or which here-
after inay be rendered, on which execution shall not have
been taken out and levied hefore the expiration of five
years next after its rendition, shall operate as a lien upon
the estate of any debtor, to the preference of any other
bona fide judgment creditor.” General Statutes, 613.
This act includes all judgments, whether prior or sub-
sequent to its passage; it preserves the lien of a judg-
ment for the period of five years fromn the time of its
rendition without any regard whatever to the issuance
and levy of an execution. Ilence it is sufficient if the
execution is taken out and levied at any time before the
expiration of five years next after the rendition of the
judgment. The case at bar comes within the operation
of thisamended law, and therefore the fact that in the one
case the executions were issued within one year, and in
the other they were not issued until after the expiration
of one year next after the rendition of the several judg-
ments, does not in any way affect the rights of the par-
ties in this case.

In any view of the case, under our statutory laws rela-
ting to judgments and executions, I am of opinion that
there is no error in the final order made in the case by
the district court, and thercfre the same is

AFFIRMED.
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Georce P. EartoN, axp FrEDERIOCK FUNKE, PLAINTIFFS
IN ERROR, V. CATHARINE RYAN, DEFENDANT IN ERROR.

1. Homestead. The judgment of a probate court becomes a lien
upon the homestead of the debtor by filing a transcript in the
office of the clerk of the district court, and entering the same
upon the judgment record.

2. But such lien cannot be enforced by execution while the
homestead is owned and occupied by the judgment debtor.

3. A sale of such homestead by the debtor is a relinquish-
ment of the protection afforded by the homestead act, and ren-
ders the lien capable of immediate enforcement by execution.

4, : SALE OF, UPON EXECUTION A homestead although com-

posed of different parcels taken from distinct lots, but adjoining
each other, may be sold as one tract.

Error to the district court for Lancaster county,
argued upon the following stipulation of facts:

On the eleventh day of December, 1874, the defend-
ant in error recovered a judgment, in the probate court
in Lancaster county, for the sum of two huandred and
sixty-one dollars and thirty-five cents, against Eaton and
others. On the eighth day of December, 1874, the
defendant in error caused a transcript of the judgment
to be filed in the office of the clerk of the district counrt
of said county. At the date of the filing of this tran-
script Eaton was the owner of two feet off the east side
of lot ten, and twenty feet off the west side of lot eleven,
in block one hundred and twenty-one, in the city of
Lincoln, iu said county, and was at said time occupying
said premises as a homestead. On the fifth day of Jan-
nary, 1875, Eaton while occupying said premises as a
homestead, sold said premises for full value, to the said
Funke and continued to occupy until Funke moved in.

On the twentieth day of March, 1875, the defendant
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in error caused an execution to be issued and the preiu-
ises above described were sold by the sheriff.

The sheriff’s return does not show that the two pieces
of property were appraised and sold separately. It is
also agreed that the premises sold were appraised and
advertised and sold for two-thirds their appraised value.

Defendant in error filed a motion for confirmation of
sale and Funke filed exceptions showing the above facts.
Sale was confirmed and Funke and Eaton excepted.

Mason & Whedon, for plaintiffs in error, cited Green
v. Marks, 25 111, 221.  McDonald v. Crandall, 43 T11.,
231. Lamb v. Shays, 14 Towa, 567. Cummins v. Long,
16 Iowa, 41. Morris . Ward, 5 Kan., 239. Ackley
v. Chamberlain, 16 Cal,, 181. Laughlin ». Schuyler,
1 Neb., 409.

Brown, England & Brown, for defendant in error,
cited State Bank v. Carson, 4 Neb., 498. Hoyt v. Howe,
8 Wis., 752. General Statutes, 616. Kiser v. Ruddick,
8 Blackt., 382. Wright v. Yetts, 30 Ind., 185. Lessee
of Stall v. Macalester, 9 Ohio, 19. Reed v. Diven, T
Ind., 189. Tillman ». Jackson, 1 Minn., 183.

Laxg, Cu. J.

I. Upon the filing of the transeript of the judgment
rendered by the probate court, in the office of the clerk
of the district court, and its entry upon the judgment
record, it became a lien upon the premises in question,
notwithstanding they were then occupied by the judg-
ment debtor as his homestead. A judgment so entered
has precisely the same effect, and creates the same lien
upon the real estate of the judgment debtor, as a judg-
ment of the district court would have. General Statutes,
267, section 18. DBut this lien could not have been
enforced by a sule of the premises under execution, so
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long as they were “owned and occupied by the debtor”
as his homestead. State Bank v. Carson, 4 Neb., 498.

When, however on the ﬁfth day of Jdnualy 1874,
Eaton sold and conveyed the premises to Funke he
thereby voluntarily relinquished the plotectlon afforded
him by the homestead act, and rendered the lien of the-
Judgment capable of immediate enfolcernent by execu-
tion. ' Loyt v. Howe, 3 Wis., T52. :

II.. As.to the remaining objection talken to the con-:
firmation-of this:sale, but little need besaid.” Thefact
that the tract of land as sold in one body was ‘composed
of what was formerly distinet parts of separate city lots,
is of ‘w0 _cohsequence; nordoes it bring thé case within-
the rilé Taid down in Zaughlin v. Schuyler 1 Neb., 409,
where it was held that two city lots, cntirely dlstlnct
from each other, should be appraised and sold separately.

It appears from the stipulation of facts in thls case
that when the _]udorment became a Jien upon these prem-
ises the two parcels taken together constituted the home-
stead of the judgment debtor, and were occupied and
used by him as sych. The premises, therefore, were a
single piece. of ground, although taken from ditferent
lots, and were properly sold as one tract. Indeed, under
the: circumstances, the sheriff would not have been Justi-
fied in’ selling the two feet separately.

‘The order of the dlstnct court confirming the sale

must be
- AFFIRMED.
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Hrexry Livesey, PLAINTIFF IN ERROR, v. Tar OxaAmna
Horer CoMPANY, DEFENDANT IN ERROR.

1. Pleading: CONTRACT: AVERMENTS OF PETITION. In an action
upon a contract containing a condition precedent, the plaintift
must aver performance to show a cause of action against the
defendant.

2. . To maintain an action upon such con-
tract Wlthout performance the plaintiff must aver all the facts
necessary to show a waiver of the condition precedent and fix
the defendant’s liability without such performance.

3. Corporation: SUBSCRIPTION TO STOCK: CONDITION PRECE-
DENT. When the subscription contract or charter of a corpora-
tion  specifically fixes the capital stock at a certain amount,
divided into shares of a certain amount each, the capital so fixed
must be fully subscribed before an action will lie against a sub-
scriber to recover assessments levied on the shares of stock,
unless there is a clear p10v1s10n in the contract to proceed with
the accomplishment of the main design, with a less subscription
than the whole amount of capital specified, or there is a waiver of
the condition precedent.

4. : : WAIVER isan intentional relinquishment
of a lmown right, and there must be both knowledge of the
existence of the right and an intention to relinquish it.

: CONSTRUCTION OF GENERAL INCORPORATION LAW. Sec-

*tions 124 and 137 of the general incorporation act, were intended
only to define and grant the general powers which may be exer-
cised by a corporation when legally organized.

: Sections 126 and 132 of the same act were not
intended to nullify the settled rule of law in regard to the quali-
fications of a corporation, to enable it to commence business, and
therefore do not dispense with a subscription of all the capital
stock, when the charter makes such subscription a condition pre-
cedent to be performed before proceeding with the accomplish~
ment of the main design.

Error to the district court for Douglas county. The
opinion states the case
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Experience Estabrook, E. Wakeley, and G. W. Am-
brose, for plaintiff in error, submitted as a part of their
argument, an opinion prepared by Hox. Isasc F. Rep-
FIELD in support of their position that the court below
erred in its instructions to the jury, and in rendering
judgment against the plaintiff in error for the amount of
unpaid assessment levied on the shares of stock, sub-
scribed by the plaintiff in error to the capital stock of
the Omaha Hotel Company.

The opinion of Judge Redfield is as follows:

CUMULATIVE REMEDIES.

1. The question how far the mere subscription for
shares in a joint stock corporation will bind the sub-
scriber to pay assessments to the full amount of the
shares where the subscription contains no promise of
that kind, may possibly be regarded as an open question
by some. We know there are some decisions denying
that such subseription imposes any obligation to pay
assessments—and these cases have held that where such
a subscription contains a provision enabling the corpora-
tion to take a forfeiture of the shares for non-payment
of assessments, this is the only remedy open to the
corporation. But after long and full examination of
both these questions, as well upon principle and reason
as upon authority, I have been unable to come to any
other conclusion than that the subscription for shares
imports an undertaking to pay the amount of such
shares in such assessments as the corporation shall make
in conformity with the charter and the terms of sub-
scription, and that the provision for forfeiture is merely
cumulative as a remedy, and leaves the obligation to
pay assessments good against the subseriber for any
balance which may remain unpaid. The question is
fully discussed and the authorities cited at length in 1
Redfield on Railways, 175, et seq., 549 pl. 2, n. 2, 3, 4.
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I ean add nothing to what is there said, and it might
not become me to contradict it unless upon -some better
grounds than would be possiblefor tne to urge in- this'
case. ' R .

ALL THE CAPITAL TO BE SUBSCRIBED.

IL The question, too, whether a corporation having"
a definite capital stock, can go into operation so as to
organize and make assessments npon the subseriptions
before the full amount of the capital stock is subscribed,
there being no special provision, either in the charteror
subscription to that effect, seems to be entirely well set-
tled in the negative. - There are many cases where such
corporations have been allowed to go.into effect uppn
special provisions, either in the charter or ‘subseription, -
or the general laws of the state, but there is no casc of
authority where this has been maintained upon general
principles. This rule hos been leld inflexible in all
cases, both for the sccurity of the publie, and-also of the.
subseribers.

The entire subscription of the capiwl stock by re-
sponsible persons before the corporation is zi.owed to
come into operation, is the only guarantee to the puule
of the corporate responsibility; and the same condition
is equally important to all the preliminary subscribers
until the entire subscription is filled, as a security against
being compelled to contribute to the beginning of an
enterprise until some security is furnished of its ultimate
completion.  All the preliminary subscriptions are
merely provisional and dependent upon the condition of
the stock being all taken. Until that is secured the
subscriptions amount to nothing more than offers to
take the number of shares named provided the whole
stock is taken. The whole enterprise remains a mere
scheme for the creation of a corporation until the stock
ig all subseribed. It then first begins to assnme corpor-
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ate existence and to do things with binding force.
Whatever is done before iz merely provisional, to become
binding if the stock is all taken, if not, to go for noth-
ing. The subject is fully discussed and ‘the cases cited
in"1 Redfield on Railways, 188 et seq., § 51, pl. '8, n. 3.
We could add nothing more. -The subject also comes
under consideration in' New Haven & Derby R. R. Co.
v: Chapman, 12 Am. Law Reg., N. 8./80 and note; and
we might cite-any number of cases all in the same
direction; and we are confident not oné can be found in
conflict with them. So that we need not further discuss
thls pomt c '

CASL AT BAR NO DXCEPTION

III T 1e only question of any doubt in thls case
must be whether it can be.brought within any exception
to the general rule. ~ This is claimed, as we understand,
éqlely,under the provisions of section 132 of the General
Statutes, entitled “Corporations,”” which provides: “Any
corporation formed without legislative endctment may
coinmence business as soon as its articles of incorpora
tion are filed by .the county clerk,” etc.  This, unques-
tionably, in a literal sense, has very much the appearance
of dispensing with all other qualifications for corporations
to commence business, except the mere filing ot their
articles, of incorporation; for “commencing business”
naturally imports all-business and mnight, therefore, well
embrage assessments upon subseriptions.  Bat the very
gross absurdity of supposing that the legislature could
seripusly have .inrtended to make a mere filing, or record-
ing of its articles of association, the ouly qualification for
corporate.action would nuturally lead all couarts to lonk
carefully, to find out more precisely liow this section
comes to be in this particular phraseology. ~ There seems
to-jne to be many reasons why we counld not, in justiee,
give this provision the strict and literal construction
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which the plaintiffs seem to have adopted in getting up
this corporation.

1. The mere recording the articles without any, or
with imperfect subscriptions to stock, would be no quali-
fication for the corporation ‘“commencing business,” but
rather the contrary. When the legislature well knew
that, by the general law, corporations of this character
must have all their stock subscribed before they could
legally begin business, we can scarcely suppose they
would, purposely, throw away this public safeguard
without securing some other in its place. But what
possible security could it afford the public, or anybody
else, to have their blank articles of association or incor-
poration vecorded, as was done in this case on the 21st
day of January, 1870, before any attempt at organiza-
tion, or the obtaining of a single valid subscription ?
For the defendant is not claimed to have paid the first
ten per cent on his subscription till the first of February;
and till that payment, by the very terms of the subscrip-
tion, no valid subsecription could be made. And there is
nothing to show that any of the other subseribers per-
fected their subscriptions earlier than the defendant.
The language of the petition would seem to indicate
that they did not—“That the total amount subscribed
as aforesaid to said capital was, on said day” [the first
of February, 1870] “$125,500.” It would seem very
obvious from the language of the petition that after
those interested had obtained the pledge of $150,000 to
the corporation when formed, they met and formed the
scheme of a corporation, or, as it is called, “ entered into
articles of association and incorporation” providing for a
capital stock of $200,000. This was on the 19th of
Jannary, 1870. It is not stated that any one subscribed
the articles, but if they did it would amount to nothing
whatever until the first ten per cent was paid. This is
entirely well settled as to cases like the present under
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gimilar statutes. Black River & Utica R. 2. Co. v.
Olarke, 25 N. Y.. 208. Beach v». Smath, 30 N. Y., 116.
N.Y. & Oswego M. 2. . Co.v. Van Ilorn, 5T N. Y., 473.
On the 21st of January these blank articles were recorded
in the county clerk’s office, and on the 1st of February,
if ever, the ten per cent on subscriptions was paid, and
on the 8th of March they “elected a board of directors.”
How very absurd, then, it is to suppose that any statute
" could seriously intend to provide such a recording as the
full qualification for “commencing business.”

9. But on looking carefully into the statute we shall
find that section 132 was never adopted with any design
of defining corporate qualification for going into busi-
ness. Section 132 is obviously a mere explanation of
section 126. That section (126) is prohibitory upon
corporations going into business, except lo orgamize,
until their “articles of incorporation are recorded in
the office of the county clerk.” Section 132 merely
amends this by providing that “filing its articles of
incorporations by the county clerks’” shall have the same
effect as recording them as to commencing business.
But instead of saying just what they meant to do to
amend section 126, they spread it out into a new section
—that corporations might “commence business’ atter
filing their articles with the clerk, supposing, of course,
that every one would understand the meaning to be,
that “filing”’ should have the same effect as *record-
ing,” and not dreaming, probably, that any one would
regard this “filing” as intended to embrace all the
requisite qualifications of corporations for going into
business.

ARTICLES TO BE ADOPTED AFTER ORGANIZATION.

IV. But most unquestionably, the statute fairly
imports that these articles of association or incorpora-
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tion for the purposes of notice to " the publie, shall be
adopted by the corporation, “after 'its ' organization, as
that is specially excepted from the ‘prohibition from
going into business in section 126. " Indeed, the corpora;
tion could not perform the acts required in that section,
of adopting the articles and “have them recorded
until after its organization in some form. It wonld
liave no organs or agents until that event. "And’ surely
we cannot suppose, with .an_y‘pi'opriety,"tb‘cit this require-
ment of' the statute would be satisfied Ly anything léss
than the fall subscription of the capital stock. For if
anything less will answer there is '. no stopping place,
short of admitting that one subscription will answer,
and no one, we think, will seriously claim that, unless
the necessities of the plaintiffs’ case should" drive them
to that extremity. TFor, as before said, it would ‘seem
that the articles in this ‘case must have been an entire
blank, in legal effect, when recorded. We cannot doubt
that the statute contémplated that the corporation should
conform to all the requiremeilts of the genei'al law, in
obtaining its full subseription before organization, and
then adopt the articles of incorporation and have them
recorded, or “filed” in the proper office, as notice to
the pablic, that they had conformed to all the require-
ments of the law. ' I think, therefore, that, although it
is very evident the statute never intended to define the
qualifications of corporations before going into business,
but to leave themn subject to all the requirements of
established law, and only require notice to the public of
their condition before actually entering upor business,
still we cannot doubt that these articles of association at
the time of filing for record, were to be complete, and
show the possession of a capital stock, npon which the
corporation could make assessments, which they could
not do till all the shares were taken. :
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oL T T NO. WALVER.

V. It only remains to inquire whether the défendant’
is estopped from insisting upon these defenses. There
is nothing claimed by way of dcqmescence on the part of
défendant, eXCept his par tlclpatlon in the organization
and his p‘tyment of the first ten per cent upon his sub-
su'lptlon The oroamzatlon, Whatevel it was, Amust
haive “been reorarded by all, as merely . plowsxonal
become bmdmv it the stock was all subseribed; other .
wise to' go for nothmg ‘This could not, in any sense,
be“fairly construed as an acquiescence in the corporation
going into Opemtlon before its capital stock was secured,
It Was' of course merely a prov151ona1 arrangement ta
secui¢ the money aceraing hom the first 1nstallmept and
suc¢h other interests of the corpomtxon as mxght requirg
lookmg after, before full corporate existence was secured,
Some such conventional arrangement is always conve.
nient, and sometimes almost a necessity, and is often
resorted to, either within or without the corporation, but
is underatood by all, as havmtr no binding. effect upon
the corporatlon, ,Whenever it comes into a condxmon to -
exerclse ‘corporate fupctions, by completmcr its sabscrip-
tion. * Until then there can be no representation of all the
corporate stock, when, for the first time, binding corporate
actioni begins. No one 1is or can be deceived by any
snch provmonal action, and without this element of
Imsleadmrr otliers there can be no bmdmg estoppel, or
effective acquiescence, in any course short of the full
requnements of the ldw, to glve effect to cmpomte
eXlsten(,e or action. And the’ ayment of the first ten
per cent was indispensable, by the very terms of the
association, to make any subscription binding , merely as
suéh.  Without this, they could not even beom to take
subscriptions. To construe this ag commxttmg the par ty
to fattire asséssments until the full subscription was
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obtained would be strange indeed. This view is fully
sustained by the decisions. 8. and K. B. R. Co. ».
Cushing, 45 Me., 5%4.

ACTUAL NOTICE MUST BE GIVEN.

VI Asto the proper form of making the assessments
there can be no question that the general rule, applica-
ble to similar questions, would require notice to the sub-
scribers before any default would oceur, or any action
could be maintained. 1 Redf. Railw., 159, 160, n 2, 3,
4. And I should regard the decisions in Illinois and
Indiana, Peake v. Wabash R. R. Co., 18 Ill., 88; Ross
v. Lafayetie & Indiana I2. 2. Co., 6 Ind., 297 s Fisher
v. Bvansville & Crawfordsville R. R.*Co., T 1d., 407,
and the case of Zake Ontario ete. R. R. Co. v. M. ason,
16 N. Y., 451, so far as it countenances a different course,
8s resting upon no satisfactory basis, either in authority
or principle. ‘

CONCLUSION.

1. I conclude, therefore, that the statute was not
intended to dispense with the general rule of law requir-
ing full subscriptions of the capital stock before corpor-
ate action could begin, and especially before any valid
assessments could be made.

2. That if the statute could be construed as provid-
ing a basis for corporate action to begin, there has been
po compliance whatever with the requirements of the
statute in this case.

3. That, on both grounds, there could be no valid
assessments until the subscription reached $200,000,
and so far as appears it has never been carried above
$125,000.

4. That if every other obstacle were removed, there
has never been any valid assessinent made upon the
defendant’s shares, for want of notice. It seems to me,



JULY TERM, 1876. 59

Livesey v. Omaha Hotel,

therefore, that the plaintiffs cannot recover without such
a departure from all established rules of law as I am
convinced the court will never countenance.

Isaac ¥. RepFIELD.
Bzston, November 15, 1875.

J. M. Woolworth, for defendant in error, argued this
as well as the other cases against the Hotel Company
upon briefs from which the following points are taken:

I. We do not dispute the principle of law upon
which the plaintiffs in error seek to avoid their liability
here, as laid down in the leading case of the Salem
Mill-dam Corporation v. Ropes, 6 Pick., 23, and the
many cases following it; namely, that where, by an act
of incorporation, the number and par value of the shares
in the corporation are fixed so as to require a certain
capital, an assessment on the stock of a subscriber can-
not legally be levied until the whole number of shares
are subscribed. But we insist that the principle has no
application here, and in the first place, because these
plaintiffs in error have waived the protection of that
principle.

The case of Balcombe stands thus: The second assess-
ment was made May 24, 1870, payable June 10, and
this he paid. At the meeting of January 19, he was
reported as one of the many other subscribers of ten
shares to the stock. In the proceedings of the meeting
of the stockholders, on the 8th of April, he was present
and took part, voting in the negative upon the very im-
portant question of turning over to Mr. Redick the
entire enterprise with all the property, subscriptions,
stock, etc. And at the meeting of the directors on the
18th of April, when the same and other important
matters were under consideration, he was present and
spoke quite earnestly of every one of those matters.
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* Frost’s case stands thus: At the meeting of January
19, he was reported as a subscriber. At a meeting in
February, Alvin Saunders held and voted npon his proxy,
upon the very important guestion of the location of the
hotel, as he did also at the meeting of April 8. On
the 18th of April, he, as one of the stockholders, signed
a'paper giving ¢onsent to the diversion of two thousand
dollars of the corporate funds to make up-the deficieney
of the subscription of the donors for the site of the hotel.

Livesey was also 1ep01ted a subseriber at the meeting
of January, voting as proxy for Isaac OIeoro', and w1th
Frost and others, signed the consent to the diversion of
the two t,housand dollars for the purchase of the site.

Sweesey was a subseriber to the fund for the puarehase
of the site. Boehme paid three assessments, made
respectlvely oon the 24th of May, payable on the 15th of
August, 25th of July, payable on the same day, and 29th
of August payable on the 15th of September. Ile was
present at the meeting of April 8, and with Baleombe
and others, voted upon the proposition to dispose of the
entire property, and on the 18th of that month, with
Frost and others, in his capacity as a stockholder, signed
a paper consenting to the diversion of two thousand
dollars of the funds of the corporation, to answer the
deficiency in the donors’ subscription.

It is to be noted that the records show no meeting of
stocl\lnolde's after those at which these parties appear
to have been present; so that the circumstance, that
no further evidence of their participation in the aﬁ‘aws
of the company is not produced, cannot be taken as
indicating that they ever withdrew from the enterprise.
And, besides, it was incumbent upon them after having
gone along with their associates for a considérable time,
to show that; they withdrew from the company, if such
were the fact; and no such proot having been offered,



_JULY TERM, 1876. 61

¥

leesev v. Omaha Hotel .

we are entitled to aswme that they did not withdraw, or
notrfy the company of their inténtion so' to do. =~
“Daring the period in which these’ parties are thus
shown to have participated in the proceedmgs of the
corporation, as stockholders, the eompany entered upon,
and proseciited to a very corisiderable’ éxtent, its enter-
prise of building 4 hotel, and’ levied 'the assessments”
sted for." This course of condutt, on their part, wasa
waiver of all claim, which they otherwise might make,’
that -they should not be held upon their subseription
until the whole ‘capital was ‘taken. ‘That such conduct
displaces the principle of law, invoked by the’ plaintiffs
in error, is'shotvn by several of the best considered cases.
Cabot and West Springfield Bridge v. Chapin, 6 Cush.,”
58. V. H. Central Railroud v. Johnson, 30 New Hamp.,
390. - Trustees of Furmington Academy . Allen, 14
Mass., 172:  Kansus City Hotcl v. Harris,51 Mo., 464.
Razlroad v. Lacey,3 Y. & J 80. Pltckfmd v. Dams,-
5M. & W 2.

IL The doctrine of the Salem. Mill-dam case, is inap-
plicable here, for another and independent. reason, viz:
that the charter of this company expressly authorizes it
to commence business before its whole capital stock is
subscribed. : :

1. The charter of this company is the general incor-
poration law and its articles of association taken together,
and the Hability of ‘the shbscribers for their stockis to
be determinel by thair provisions. Salem Mill-dam Co.,
v. Ropes, supra. Van [Ftten v. Eaton,19 Mieh., 187.
Mann v. Cooke, 20 Coun., 183. [ughes v. Antictam
Manuf. Co., 34 Md., 316. '

2. Reading the géneral incorporation act, and_ the
articles of ineorporation together, we find the contract
of subscription to be as followa, viz: The whole capital
of the company shall he two hundred thousand dollars,
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divided into shares of one hundred dollars, payable ten
per cent at the time of the subscription, and the balance
at such times as the directors shall require. (Articles
of incorporation.)

But the amount may be changed. The company may
effect its organization, before the record in the elerk’s
office of its articles, and as soon as that is effected, it
may commence its business. It shall have power to sue
and be sued, and hold and convey real and personal prop-
erty, and render the interests of stockholders transferrable.
(General incorporation law.) Taking these provisions
together, it is very evident that the legislature intended
to confer upon the corporation the power to enter upon
the main and ultimate object of its organization, not at
such indefinite and possibly remote time as when all its
capital shall be subscribed, but before that is accom-
plished, and as soon as its articles are recorded. New
Haven, ete., R. R.v. Chapman, 38 Conn., 56. Hamil-
ton, ete., Plank Road v. Rice, T Barb.,157. Schenec-
tady & Saratoga Plank Road Co. v. Thatcher, 11 New
York, 102. Lake Ontario, ete., B. R. Co. v. Mason, 16
New York, 451.

Gaxrr, J.

The defendant in error claims to be a corporation in-
corporated under the general incorporation laws of the
state, and brought this action to recover assessments
levied on shares of stock subscribed by plaintiff in error
to the capital stock of the company. It is alleged that
the plaintiff in error subsecribed for and agreed to take
ten shares of the capital stock of the company. A
meeting was held on the 19th day of January, 1870,
when articles of association and incorporation were
adopted, which provide that the amount of the capital
stock of the company shall be two hundred thousand
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dollars, divided into shares of one hundred dollars each,
and that an installment of ten per cent shall be paid on
each share, at the time of making the subscription, and
the residue thereof in such installments, at such times
and places, as may be required by the directors. As
shown by the evidence, an aggregate of one hundred
and twenty-six thousand dollars of capital stock was
subscribed, leaving a deficiency of seventy-four thousand
dollars of the capital required by the charter. About
the last of February, 1870, the parties voted on a loca-
tion for the hotel, and elected directors, who held their
first meeting on the eighth day of March, 1870, and
then elected the officers of the company. The articles
being filed in the office of the county clerk on the 21st
day of January, 1870, the company now became organ.
ized, and notwithstanding it appears by the petition as
well as by the evidence that the capital required by the
charter had not been fully subscribed, yet the cor-
poration was put into a condition to transact some busi.
ness, if it were not legally authorized to proceed with
the acecomplishment of its main design. It seems that
when the articles are agreed on and adopted and properly
filed as is required by the law, the parties to the under-
taking, unless prohibited by the charter or positive law,
may employ agents to secure the full amount of capital
required, to procure information in regard to the enter-
prise, and may contribute money to pay the expenses
incurred in all the necessary preliminary steps in per-
fecting the organization of the company, without first
having secured a full subscription of the capital required
by the subscription contract or the charter; but all such
and similar acts will afford no satisfactory proof that
they intended to proceed with the main design of the
corporation, until all the capital stock required shall
have been fully secured by subscription to the stock.
Oldtown & Lincoln R. R. Co.v. Veazie, 39 Maine, 571.
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But the first inquiry suggested by the record, ls—-does »
the petition state all the facts necessary to show a canse
of action agfunst the plaintiff in errar? The defendant
in error sets forth in its petltlon as matter of fact that
the persons subscribing to'the stock, on the 19th ‘day of
January, 1870, ¢ assembled together and entered into
articles of association and incorporation, and thereby
agreed ”” among others that the capltal stock should be
tWO Tundred thousand dollars, and. “that the total
amonnt subscribed to said capital stock was one hundred
and twenty-five thousand and five hundred dollars, ex-
elusive of the grounds donated,” which it is a]lecred
were of the value of fifty thousand dollars and composed
B partz of the capital stock. Now if the value of the
ground donated to the company be considered as palt aof
the capital, still as shown by the petition there is a large
deficiency in the capital required, and therefore there is
& non-compliance of the condition precedent, contained
in the charter. No reason is given for the non-perform-
ance of the condition plecedent and no fact is averred
to fix the liability of the plaintiff in error to pay assess.
ments, without performance on the part of the detendant
in error. Can the action be maintained on such a show-
ing? In the case of Fry’s Ex'r v. The Lexinglon &
Big Sandy R. R. Co., 2 Met. (Ky.), 3234, it is said
that ¢ where a given amount of stock is required to be
subscribed before the corporation is authorized to go
into operation, this requisition must be regarded as an
indispensable condition precedent. Each subseriber un-
dertakes to pay the amount of his subscription only in
the event, and upon the condition, that the whale amount
of the capital stock, required by the charter to enable
the company to organize and commence operation in its
corporate capacity, shall be subseribed.” In reference
to the pleading in such case, it is said that “it is a well
settled rule of pleading that the plaintiff must aver per-
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formance of all the conditions precedent in the contract,
when the liability of the defendant is dependent on their
performance. In this case the liability of the defendant
depends upon the fact whether a subseription of one
hundred thousand dollars had been obtained, when his
intestate was called on to make payment on his stock.
Unless a subscription to that amount had been obtained,
he was not, according to the implied terms upon which
he became a stockholder, liable upon his subscription.
As the petition must state all the facts necessary to show
a cause of action against the defendant, and as the fact
that stock to the amount of one hundred thousand dol-
lars had been subscribed, is one that is ¢ndispensable
for that purpose, the failure to aver it renders the plain-
tiff’s petition fatally defective.” The case at bar, in
respect to the condition precedent, is similar to the one
above cited, and involves the same principle. Therefore
if the defendant in error cannot aver performance of
this condition precedent, and if the action can be main-
tained without such averment, must not the petition
contain all the necessary averments which will take the
case out of the rule of pleading above stated? Must
not facts be averred which will show a liability without
all the capital required by the charter being first sub-
seribed? It seems to me as the pleading now stands, it
is difficult to escape the eonclusion that the petition is
fatally defective in this regard.

But assuming that the averments in the petition are
sufficient to constitute a cause of action against the
plaintiff in error, I will now consider the main grounds
of defense to the action urged by the plaintiff in error, and
in doing so it will be necessary to recur to some facts as
shown by the record. The subscription paper fixed the
cost of the hotel at not less than one hundred and fifty
thousand dollars, and the articles of incorporation pro-
vide that “the capital stock of said company shall be

5
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two hundred thousand dollars, divided into shares of
one hundred dollars each.” Butit is stated as matter of
fact in the third paragraph of the petition “that the
total amount subscribed to said capital stock was $125,-
500,” and it is alleged that the ground on which to erect
the hotel was donated to the company, and that the
same is of the value of fifty thousand dollars and became
a part of the capital of the company. Suppose this value
of the ground should be added to the amount raised by
subscription to the stock, it would still leave a deficiency
in the capital required of twenty-four thousand and five
hundred dollars, as shown by the petition; and if the
right to proceed with the main design of the company is
based on the subscription contract, it certainly excludes
the ground from the capital and still leaves a deficiency
of the same amount. But, however this may be, it is
clear by the defendant’s own showing that the assess-
ments were made without having first secured all the
capital required by the subscription contract or the
charter of the corporation. Can the action be main-
tained for the recovery of the assessments on the shares
of the capital stock before the amount of capital required
is fully subscribed? When the amount of stock is sub-
scribed and the company is authorized to proceed in the
execution of its main design, it becomes a body corpor-
ate, a distinet and independent existence from all its
members, and being thus in law a distinet party compe-
tent to contract, the rules of law in relation to contracts
apply to the contract of these parties, and, hence, the
rights of each subscriber to the contract are as fully pro-
tected by law from the corporate action as if he were a
stranger. The corporation has no power to invade or
impair the rights of individuals.

And now, in answer to the above question, it need
only be stated that the rule seems to be well established
that when the charter or subscription contract specifically
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fixes the capital stock at a certain amount, divided into

shares of a certain amount each, the whole amount of
capital so fixed and required for the accomplishment of
the main design of the company must be fully secured by
a bona fide subscription before an action will lie upon the
personal contract of subscribers to stock to recover an

assessment levied on the shares of stock, unless there is
some clear provision in the contract to proceed in the
execution of the main design with a less snbseription

- than the whole amount of capital specified. This rule

seems to be founded on the principle that by the terns
of the grant to the corporation, it is essential to the
power of assessment for the general objects and pur-

poses of the institution that the whole capital stock

required by the condition precedent must be repre-

sented and acted upon by the assessment. This doctrine

has underwent an exhaustive discussion in inany cases, and

it is not deemed necessary to bring into review the argu-

ments in support of it. Salem Mill-dam Co. v. Ropes,

6 Pick., 23. Id., 9 Pick., 195. Cabot & West Spring-

field Bridge v. Chapin, 6 Cush., 53. Schurz v. The 8.

& T. R. R.,9 Mich.,269. Zopcka Bridge v. Cummings,

3 Kan., 76. Somerset Railroad Company v. Olarke, 61

Me., 334. N. II. Central Ruilroad v. Johnson, 30 N.

., 404. Peoria & Rock Island B. R.w. Preston, 35

Towa, 118. And the rule is the same in England. Aoz

v. Clifford, 6 Bing., 776. LPitchford v. Duvis, 5 M. &
W., 2. 4 Moody & M., 151.

The case under consideration comes within the rule
above stated, and the action cannot be maintained, or the
judgment of the court below be sustained, unless some
fact or circumstance is shown which takes it out of the
general rule.

It is however contended on the part of the defendant
in error that the plaintiff in error has waived his rights
under the contract, and by his own acts has become
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estopped from denying his liability to pay the assess-
ments. What are the facts in this regard ? The record
shows that it contains all the testimony introduced or
offered to be introduced, by either plaintiff or defendant,
on the trial of the cause; and upon a careful examina-
tion of this record, I find that the plaintiff in error par-
~ ticipated in the transactions of the company as follows:
He subscribed for ten shares of stock and at the same
time paid ten per cent of the amount, to-wit: one hun-
dred dollars, which the articles of incorporation required
to be paid at the time of making the subseription, and
without this payment the subseription would not be com-
plete; again, his proxy was voted at a meeting of the stock-
holders on the . ... day of February, 1870, and his name
is signed to a written assent that the company may pay
a deficiency in the collection of donors’ subscriptions to
purchase a site for the proposed hotel. This paper was
presented to the directors, April 18, 1870. These acts
might have occurred in the preliminary steps taken by
the company, and up to this time the record shows only
such preliminary action as relates to the adoption of the
articles of incorporation, the procuring asite for the pro-
posed hotel, the investigation of the title to the property,
donations by individuals, and a proposition whether the
company should enter upon the execution of the main
design, or whether it should be passed over into the
hands of a privateindividual. All thismight have taken
place as preliminary measures without intention on the
part of any subscriber to the stock to proceed with the
accomplishment of the main design, until all the capital
stock required by the charter should first be secured by
subscription.

It is not claimed that the plaintiff in error gave any
actual assent to enter upon the main object and purpose
of the company, without first securing a subscription of
the amount of capital required; and surely a constructive
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consent, urged from the common law principle that all
the corporators are presumed to assent to what is done at
regular meetings of the corporation, will not be admitted
to deprive one of his rights, for the presumption is that
corporations will do none but legal acts; and, hence, the
doctrine of presumptive assent to corporate acts applies
only to acts which are legally done in the exercise of the
powers conferred by the grant; the charter creates the
artificial being, invests it with its powers, is its funda-
mental law and prescribes its mode of operation.

Now, the corporation with full knowledge of the con-
dition precedent, contained in the subscription contract
and of that in the.charter, and in violation of this condi-
tion in the contract, has proceeded to assess the shares
of stock, and it is insisted that the plaintiff in error by
his acts has waived his immunity from liability to pay
such assessments. In other words, the proposition con-
tended for is in effect that these acts of the plaintiff in
error are equivalent to an assent by him to the unauthor-
ized proceedings of the corporation, and therefore he is
estopped from claiming the rights he had under the con-
tract. It issaid that “a waiver is the intentional relin-
quishment of a known right, and there must be both
knowledge of the existence of the right, and an inten-
tion to relinquish it.” There isa total failure of proof
showing that the plaintiff in error acted with knowledge
of the fact that a deficiency remained in the capital
required by the charter and the facts shown by the record
are not sufficient to show an intention to waive the rights
of the party. Pitchford v. Davis, 5 M. & W., 4. It
seems clear that the proposition contended for in this
case cannot be maintained either by the facts or the law,
and that the authorities do not support it. Zhe Atlan-
tic Cotton Mills v. Abbott, 9 Cush., 425. The OlJtown
& Lincoln B. R. v. Veazie, 89 Me., 571. Macedon &
Bristol Plank Roud Co.v. Lupham, 18 Barb., 313,
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Of the cases cited in the argument for defendant in
error, that of Cabot & West Springfield Bridge ov.
Chapin, 6 Cush., 51, perhaps approaches the nearest to
his purpose. In that case it is said that «if the sub-
seriber knowing that the requisite subseription had not
been made to fill up the capital, had attended meetings
of the corporation and had co-operated in the votes of
expending money and for making contracts,and in other
acts which could only be properly done upon the pre-
sumption that the subscribers intended to proceed with
the stock partially taken up, such subseriber might be
estopped from setting up the defense.” The principle
enunciated in this case will not be questioned although
it is an obiter dictum, as the decision was wholly upon
other grounds, and not upon the question of waiver; and
the series of acts mentioned do not apply to the case at
bar.

In the case of the Trustees of Farminglon Academy
v. Allen, 14 Mass., 172, the defendant and others, as sub-
scribers, agreed to be accountable for the payment of the
respective sums by eacl one subscribed as a fund to be
applied in the establishment of an academy, as necessary
to obtain assistance from the legislature; /4eld, that an
action would lie for money paid, laid out and expended.
It was not a subsecription to take shares of stock in a
corporation with a fixed capital, and, therefore, the case
is not analogous to the one at bar.

In Railway v. Lacey, 3 Younge & Jervis, 85, the
defense was on the ground that a misrecital in an act of
parliament rendered the act invalid, and could not be
enforced. The defendant concurred in the application
to the legislature, he was named as a proprietor, and paid
his calls so long as the concern was prosperous; Aeld,
that by his conduct he held himself forth to the world as
a proprietor, and by so doing lhe took advantage of the
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act, and, therefore, could not object to the validity of the
statute. ‘

In the case of the Kansas City Hotel v. Harris, 51
Mo., 464, the defendant was a stockholder and a director
of the company. The action was brought for the fifth
and last call, and it is said by the court that “ the defend-
ant having participated in all the proceedings creating
the corporation, and in increasing the stock and making
the calls both as stock holder and director, he is now
estopped from raising any question in this action as to
their validity.” The question of deficiency in the sub-
scription to the stock was not raised in this case. The
main defense was that there were two subsecriptions, and
the petition only counts for one.

Again, it is insisted that by authority of the general
incorporation act, the company may “enter upon the
main and ultimate object of its organization as soon as
its articles are recorded” in the county clerks office, and
that the provisions of the act taken together, show such
to be the legislative intention, without any regard to the
amount of shares subscribed. If the statute must receive
such a construction, then the corporation might com-
mence operations in the execution of its main design
without a single valid subscription to the capital stock,
notwithstanding a certain amount of capital, divided into
shares of a certain amount, is required by the charter.
Now, as all the powers and duties of a corporation result
from the statute, it seems very clear that an organization
of the institution, even with officers, a capital paid up
and articles filed as required by law, would be powerless
to do one corporate act without a legislative grant to do
so; and therefore, it seems clear that sections 124 and
137 of the general statute, were intended simply to define
and grant the general powers which may be exercised
when the corporation is legally organized. There is no
legislative intent expressed in these sections, giving a
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more extended effect to them, and none can be inferred
by implication from the language used or the general
principles of law. It is said that “statutes are to be
construed in reference to the principles of the common
law; for it is not to be presumed that the legislature
mtended to make any invasion upon the common law,
further than the case absolutely required.” 1 Kent
Com. 514. Section 138, I think is only declaratory of
the common law rule, for in legal contemplation the cor-
poration as a body politic, is a distinet and independent
existence or party from all its members, and may con-
tract with and sue any of its members, and any member
may contract with and sue the corporation; and, hence,
at common law, the corporation is vested with the right -
of action to recover arrears, debts and demands against
any of its members, and any member has the same right
of action to recover any debt, claim or demand, he may
have against the corporation. This doctrine is founded
on the general grant of power to the corporation to sue
and be sued. Therefore, this section leaves the legal
status of the company the same as it was at common
law. In view, therefore, of the purpose for which these
sections were enacted, it seems clear that there is noth-
ing in them to justify an inference that they were
intended to confer the right of any corporate action, in
respect to the main enterprise of the company, before
its capital stock is secured by subscription.

But it is more earnestly contended that sections 126
and 132 grant the right of proceeding with the ‘““main
and ultimate object ”” of the company, regardless of the
fact whether all or any of the capital required by the
charter has been first subscribed. Section 126 provides
that “every corporatxon previous to commencement of
any business, * *  must adopt articles of
incorporation and have them recorded in the office of
the county clerk of the county, or counties, in which the
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business is to be transacted;” and section 132 provides
that the corporation “may commence business as soon
as its articles of incorporation are filed by the county
clerk, as required by this sub-division, and shall be valid,
if a copy of its articles be filed in the office of the sec-
retary of state, and the notice required be published
within four months from the time of filing such articles
in the clerk’s office.” The latter section modifies the
former by what may be considered as an explanatory
clause, providing that the corporation “may commence
business as soon as the articles of incorporation are filed
in the county clerk’s office,” instead of waiting until
they are recorded, and by making the validity of the
corporation depend on filing a copy of the articles with
the secretary of state, and upon publication of the notice
required. These two sections point to the same subject
matter, and must be considered together as one. It is
true that the words, “may commence business,” taken
in a literal sense by themselves, would seem to indicate
a departure from the general rule of law in regard to
the necessary qualifications of a corporation to enable it
to commence business in its corporate capacity. But in
the interpretation of the general incorporation act, it
must be borne in mind that the sole object of the statute
was to provide a system for the incorporation of comn-
panies, without the granting of charters by special leg-
islation, and not to unsettle well established principles
of law in regard to the gualifications of corporations to
enable them to commence business. The rule is, “Secire
leges non hoc est verba earum tenere, sed vim ac potesta-
tem, and the reason and intention of the law giver will
control the strict letter of the law, when the latter would
lead to palpable injustice, contradiction and absurdity.”
1 Kent Com., 510. Now, in the organization of a com-
pany, toenter upon an enterprise involving large expense
and various business transactions, it will hardly be sup-
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posed that the legislature intended to make the mere
filing of the articles of incorporation a sufficient quali-
fication to proceed in the execution of its main design,
to enter into contracts for that purpose, to create debts
and transact business generally. On the contrary, the
legislative intention surely must have been to simply fix
the time when the company may commence business,
when otherwise qualified; and this interpretation of the
law, is supported by the fact that the section does not
define any of the qualifications necessary to put the cor-
poration into operation, except the filing of the articles.
There is no express provision in the law authorizing it
to enter upon the execution of its main object withont
the performance of a condition precedent contained in
its charter; and no such authority is to be inferred
from the words “commence business.”” The merm-
bers of the company are not prohibited from defin-
ing what shall be the qualifications of the corpora-
tion to enable it to go into operation, and therefore,
when the contract is that a fixed amount of capital,
divided into shares of a certain amount each, shall be a
necessary qualification, such requisite is a condition
precedent, and a fundamental law of the corporation.
The general statute and the articles are considered in the
nature of a grant from the state and taken together
constitute the charter.

Again, at the time the act was passed, it was the .set-
tled rule of law that a corporation having a fixed amount
of capital, divided into shares of a certain amount each,
could not proceed with the execution of its main object,
until all its capital was subscribed, unless it was clearly
provided that it might do so with a less subscription than
the amount of capital fixed by the charter. The pre-
sumption is that the legislature had in their minds this
common law doctrine then so well established and un-
derstood, and that they intended to leave the determina-
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tion of all the necessary qualifications to enable the
corporation to go into operation, except the filing of the
articles, to be provided by the charter, and to be gov-
erned by the principles of the common law in force.
The conclusion is, that the incorporation act was not
intended to nullify the settled rules of law in respect to
the qualifications of a corporation, to enable it to com-
mence business, and therefore does not dispense with a
subscription of all the capital stock, when the charter
makes such subscription a condition precedent to be
performed before proceeding with the accomplishment
of its main design.

The judgment of the district court must be reversed
and the cause remanded with leave to amend the petition

if desired so to do.
REVERSED AND REMANDED.

WiLriam F. SWEEZY, PLAINTIFF IN ERROR, V. THE OMAHA
HoteL CoMPANY, DEFENDANT IN ERROR.

Prr Curiam. The record in this case only shows that
the plaintiff in error subscribed ten shares to the capital
stock of the company, and paid the first installment of
ten per cent, as required by the charter to be paid at the
time of making the subscription, and that he signed a
paper agreeing to donate a certain amount to the enter-
prise of the company. Upon this state of facts it is
only necessary to say that the judgment rendered in the
distriet court in the case must be reversed and the cause
remanded, with leave to amend the petition if desired,
for the same reasons given in the foregoing opinion of

Livesey v. The Omaha Hotel Company.

REVERSED AND REMANDED,
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ExpERIENCE ESTABROOK, PLAINTIFF IN ERROR, v. ThE
Omans Horer CoMPANY, DEFENDANT IN ERROR.

1. Pleading: cONTRACT: AVERMENTS OF PETITION. In an action
upon contract the plaintiff must aver performance of all the con-
ditions precedent in the contract to be performed on his part, in
order to constitute a cause of action against the defendant, unless
he states in his petition all the necessary averments which will
take the case out of the general rule, and fix the defendant’s lia-
bility without such full performance on hig part.

2. Contract: cONDITIONS PRECEDENT: WAIVER. If, in such case,
a condition precedent in the contract has not been fully performed
on the part of the plaintiff, the question whether the defendant
has or has not waived his legal rights and by his acts become
estopped from denying his liability under the contract, is one of
fact, which is alone within the province of the Jjury to determine
upon the testimony, under proper instructions by the court defin-
ing what constitutes such waiver.

Error to the district court for Douglas county. J udg-
ment there being entered against the plaintiff in error, he
brought the cause here by petition in error. The opin-
ion states the facts necessary to an understanding of the
case.

E'stabrook, Wakeley,and Ambrose, for plaintiff in error.
J. M. Woolworth, for defendant in error.

GaxTT, J.

The defendant in error claims to be a corporation,
organized and incorporated under the general incorpora-
tion laws of the state; and brought this action to recover
assessments levied on shares of stock subscribed by the
plaintiff in error to the capital stock of the company. It
is alleged that the plaintiff and others signed the follow-
ing paper, and that the plaintiff agreed to take ten shares
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of the capital stock: ¢ No subscription of stock exceed-
ing ten shares to be taken. We, the undersigned, for the
purpose of erecting a first class hotel in the city of
Omaha to cost, exclusive of the ground, 150,000, hereby
agree to take stock in said hotel, the number of shares
subscribed by us hereto, said shares being each of the
value of one hundred dollars, payable in installments not
exceeding twenty-five per cent of the par value of each
share. 'When the sum of $150,000 shall have been here-
to subseribed, the stockholders shall by vote, each share
constituting one vote, select the location of said hotel
and otherwise arrange for its construction, said location
being restricted between Ninth and Seventeenth streets
and Howard street and Capital avenue.””  On the nine-
teenth day of January, 1870, articles of incorporation
were agreed on, and the capital stock of the company
was therein definitely fixed at two hundred thousand
dollars, divided into shares of one hundred dollars each;
and it was provided, by said articles, that an assessment
of ten per cent on each share should be paid at the time
of making the subscription to the stock of the company.
The capital stock of the company was then definitely
fixed at two hundred thousand dollars, but the defendant
in error states, in his petition as subject matter of fact,
“that the total amount subscribed to said capital was on
said day $125,500, and ground on which to erect said
hotel was, on or about the fifteenth day of March, 1870,
donated to said company, and the same was of the value
of $50,000 and became part of the capital.”

Now, suppose the ground did become a part of the
capital stock of the company, as alleged in the petition,
still there is a deficiency of $24,500 in the capital stock
required; and, therefore, it is clear, that there was no
compliance, on the part of the company, with the econdi-
tion precedent contained in the charter, which required
a subscribed capital of two hundred thousand dollars to
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authorize the corporate body to proceed with its ain
design. The petition gives no explanation in regard to
this important matter; no reason is given for the non-
performance of the condition precedent; and no fact is
averred, to fix the liability of the plaintiff, without per-
formance on the part of the defendant. Can the action
be maintained upon the showing made by the petition?

It is a well settled rule of pleading, that the petition
must state all the facts necessary to show a canse of action
against the defendant; and the fact that stock was sub-
scribed-to the amount of two hundred thousand dollars,
is indispensable for that purpose; for it is a condition
precedent, and must be performed to secure the right of
action; unless the plaintiff states in his petition all the
essential averments, which will except the case from the
rule, and fix the plaintiff’s liability, without all the cap-
ital required by the charter being first subsecribed.

In the case of Fry’s Ex’r v. The Lewington and Big
Sandy R. B. Co., 2 Met. (Ky.), 323-4, it is said, that,
“where a given amount of stock is required to be sub-
scribed before the corporation is authorized to go into
operation, this requisition must be regarded as an indis-
pensable condition precedent. Each subseriber under-
takes to pay the amount of his subscription only in the
event and upon the condition that the whole amount of
the capital stock required by the charter to enable the
company to organize and commence operations in its
corporate capacity, shall be subscribed.” In reference
to the pleadings in such case, it is said, that, “it is a well
settled rule of pleading, that the plaintiff must aver per-
formance of all the conditions precedent in the contract,
when the liability of the defendant is dependent on their
performance. Without such an averment, no cause of
action is shown to exist. In this case the liability of the
defendant depends upon the fact, whether a subscription
of one hundred thousand dollars had been obtdined
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when his intestate was called on to make the payment
on his stock. Unless a subseription to that amnount had
been obtained, he was not, according to the implied terms
upon which he became a stockholder, liable upon his
subscription. As the petition must state all the facts
necessary to show a cause of action against the defendant,
and as the fact that stock to the amount of one hundred
thousand dollars had been subscribed, is one that is indis-
pensable for that purpose, the failure to aver it renders
the plaintiff’s petition fatally defective.”” The rule so
clearly expressed in this case, applies with equal force to
the case at bar, for, in respect to the condition precedent
in the contract, the two cases seem to be precisely simi-
lar; and, therefore, it seems to me, as the pleadings now
stand, it is difficult to escape the conclusion, that the
petition is fatally defective in that regard.

It is, however, contended, that the plaintiff waived his
legal rights under the contract; and by his own acts has
become estopped from denying his liability to pay the
assessments. Now, assuming that the petition suffi-
ciently states a cause of action, then, the question is, has
the plaintiff waived his rights under the contract?

This question presents an inquiry of fact, which is
alone awithin the province of the jury to determine upon
the testimony in the case, under proper instructions by
the court, defining what constitutes such waiver. Bat,
on the trial of the cause in the court below, after pass-
ing on a number of instructions, requested by the plain-
tiff in error to be given in charge to the jury, the court
instructed the jury as follows: ¢Nothing remains for
you but to return a verdict for the plaintiff. Give the
plaintiff what is claimed in the petition. Take the case,
gentlemen of the jury, and go to the room, and compute
the interest at ten per cent per annum, from the time of
the call of the first assessment.” To this instruction
the plaintiff in error, at the time, excepted. This instrue-
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tion left nothing for the jury to do, but to compute the
interest. The determination of the question of fact,
whether the plaintiff in error had, or had not, by his own
acts, waived his rights under the contract, was entirely
taken from the jury. It is, indeed, unnecessary to refer
to authority in support of the proposition that this ques-
tion of fact should have been submitted to the deter-
mination of the jury, upon the testimony, under the
instructions of the court given to them upon the ques-
tions of law in the case.

The judgment of the district court must be reversed,
and the cause be remanded for further proceedings, with
leave to amend the petition.

J UDGMENT REVERSED.

Arrrep W. BOEHME, PLAINTIFF IN ERROR, v. THE
Omara Horer CoMPANY, DEFENDANT IN ERROR.

l. Pleading: CONTRACT: AVERMENTS OF PETITION. In actions
on contract, the plaintiff must aver performance of the conditions
precedent to be performed on his part to constitute a cause of
action against the defendant; unless the necessary averments are
made which will take the case out of the geueral rule, and fix the
defendant’s liability without such performance.

2. Contract: CONDITIONS PRECEDENT: WAIVER. If waiver of
the condition precedent by defendant is pleaded, then the ques-
tion whether the defendant has or has not waived his legal rights,
and by his own acts become estopped from denying his liability
under the contract, is a question of fact, which is alone within
the province of the jury to determine upon the testimony i in the
case, under proper instructions by the court, defining what con-
stitutes such waiver.

Error to the district court for Douglas county.

Estabrook, Wakeley, and Ambrose, for plaintiff in
error.
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J. M. Woolworth, for defendant in error.
Gaxrr, J.

The defendant in error claims to be a corporation
under the provisions of the general incorporation laws
of the state, and brought this action to recover assess-
ments, alleged to have been levied on the shares of stock
subscribed by plaintiff in error to the capital stock of the
company. The articles of incorporation definitely fix the
amount of the capital at two hundred thousand dollars,
divided into shares of one hundred dollars each. The
third paragraph of the petition states, as matter of faet,
that the © total amount subseribed to said capital was,on
said day, (about February 1,1870,) 123,500, and ground,
on which to erect said hotel, was, on or about the 15th
day of May, 1870, donated to said company, and the
same was of the value of $30,000, and became part of
its capital.”

Now, suppose the ground, which is alleged to have
been donated to the company, be considered as part of
the capital of the company, still, as shown by the peti-
tion, there is a large deficiency in the capital required;
and, therefore, there is a non-compliance of the condi-
tion precedent contained in the charter, on the part of
the defendant, and no reason is given for this non-per-
formance; and no fact is averred to fix the liability of -
the plaintiff to pay the assessments, without all the capi-
tal required by the charter being first subsecribed.

It is a settled rnle of pleading, that the petition must
state all the facts necessary to show a cause of action
against the plaintiff; and, to do so, it is necessary to aver
in the petition a performance of the condition precedent,
or, in other words, that the capital stock required by the
contract was all subseribed; or, if such full performanee
cannot be averred, then, the petition must contain all the

Vor. v—=6.
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necessary averments which will take the case out of the
general rule of pleading, and fix the plaintiff’s liability
to pay the assessments, without a full subscription of
the capital required by the charter. It seems clear, that
one or the other of these averments, must be made in
the petition to show a cause of action against the plain-
tiff in error; but neither the one or the other is alleged,
and hence, as the pleading now stands, it seems to be
fatally defective in this regard. See E'stabrook v. The
Omaha Hotel Company, decided at this term of court.

But assuming that the petition sufficiently states a
cause of action against the plaintiff in error, the question
is, has he waived his legal rights under the contract. It
is contended that by his own acts, in participating in the
atfairs of the company, Le has waived his legal rights in
this respect; and that he is theretore, estopped from deny-
ing his liability to pay the assessments. The question
is one of fact, which the jury alone must determine upon
the testimony in the case, under proper instructions of
the court, defining what constitutes such waiver. But
on the trial of this cause in the court below, the plaintitf
in error requested the court to instruct the jury, “that
if they believed, from the evidence, that, at the time this
suit was brought, the full amount of $200,000, had not
been subscribed, their finding must be for the defendant,
unless they also find that the defendant waived his rights
to insist upon such subscription.”” This instruction was
refused by the court, to which ruling the plaintiff in
error, at the time, excepted. This instruction shounld
have been given; for it is a clear principle of law, that
the question of fact, whether the plaintiff had or had not,
by his own acts, waived his legal rights under the con-
tract, should have been submitted to the determination
of the jury upon the testimony in the case, under proper
instructions of the court. By refusing to give the
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instruction, this question of fact was taken from the
jury; and this is error.

The judgment of the court below must be reversed,
and the cause be remanded for further proceedings, with

leave to amend petition.
JUDGMENT REVERSED.

Groree W. Frost, PLAINTIFF IN ERROR, V. TRE OMAHA
HoteL CoMPANY, DEFENDANT IN ERROR.

St. A. D. BALCOMBE, PLAINTIFF IN ERROR, V. TuE OMAHA
HoreL CoMPANY, DEFENDANT IN ERROR.

Pxrr Couriam.—The above cases being, in all respects,
similar to the case of Boehme v. The Omaha Hotel Com-
pany, it is only necessary to remark in regard to them
that, for the reasons given m the opinion in the case
referred to, the judgment rendered in each case in the
court below must be reversed, and each cause must be
remanded for further proceedings, with leave to amend
the petition :

JUDGMENT REVERSED.
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Bruner & NELGH, PLAINTIFFS IN ERROR, V. DoNa FoLx,
DEFENDANT IN ERROR.

‘1. Appesl from Probate Judge. A party appealing from a
judgment of a probate judge has ten days within which to give
the undertaking in appeal; and until the second day of the term
next thereafter to deliver the transcript to the clerk of the appel-
late court.

The case of Smails v. White, 4 Neb., 353, cited with
approval.

2.

Error to the distriet court for Cuming county.
Uriak Bruner, for plaintiff in error.

Laxg, Cm. J.

The only error complained of is in the order of the
eourt below dismissing the appeal from the judgment of
the probate judge.

It appears that the judgment from which the appeal
was taken was rendered on the fourth day of Octobir.
1875.  The undertaking in appeal was filed and approved
within eight days thereafter, and the transcript, in due
form, was filed in the district court on the eighteenth
day of October, some two weeks before the term next
following the rendition of the judgment appealed from.

The order dismissing this appeal was doubtless based
upon the act “ regulating the taking of appeals from the
judgments of probate judges and justices of the peace,”
approved Febrouary 24, 1875, which, in effect, limited
the time for perfecting such appeals to ten days trom
their rendition. DBut that act having been declared to be
unconstitutional (Swmuils v. White, 4 Neb., 353), and all
the requisite steps to a valid appeal under the law as it
stood at the time of its passuge having been duly taken,
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it follows that the motion to dismiss should have been
overruled.

The judgment of the court below is, therefore, reversed,
and the appeal reinstated.

JUDGMENT ACCORDINGLY.

Cuarres W. Sevaour, Crarces ¥. HowLLy, AND OTHERS,
PLAINTIFFS IN ERROR, V. ALEXANDER STREET, DEFENDANT
IN ERROR.

1. Statute of Limitations: morreaGE. A wmortgage is not a
*“‘specialty ** within the meaning of our statute of limitations.

2. ———. It was the intention of the legislature to give a creditor
five full years in which to commence his action, and if, during
that period, the right to proceed in our courts to reduce the claim
to judgment is suspended by reason of the absence or conce:l-
ment of the debtor, the period of such absence is not to be com-
puted as any part of the time within which an action may be
brought. Biodgett v. Utley, 4 Neb., 26, cited and approved.

3. The words *‘ usual place of residence’” mean the place of
abode at the time of service.
4, : ABSENCE. Where a man, having a wife and family, went

to Colorado in the spring of 1861, and was elected and served as
a member of the territorial legislature in the years 1862 and 1863,
and in the years 1865 and 1866 held the office of judge of the dis-
trict and supreme courts of that territory, his wife and a portion
of his family continuing to reside at Nebraska City in this state;
held, that the place of residence of his wife was not his usual
place of residence during such absence.

5. THE FINDINGS OF A COURT, when substituted for a jury. are enti-
tled to the same weight as the verdict of the latter.

6. WHERE A VERDICT or findinyg is clearly wrong, it should be set
aside; but if therc is only doubt as to its correctness it will not
be disturbed. ’
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7. Action: THE TRUSTEE OF AN EXPRESS TRUST may bring an
action in his own name without joining the name of the assignor.

8. Bankruptcy: A DISCHARGE in bankruptey has the same effect
in law as payment of the debts, and such discharge cannot be
assailed for fraud in a collateral proceeding.

9. Practice: TAKING 8TAY OF EXECUTION prior to the act of Feb-
ruary 23, 1875, is not a waiver of the right to prosecute proceed-
ings in error. White v. Blum, 4 Neb., 558, cited and approved.

Ta1s was a petition in error to reverse a judgment of
the district court for Otoe county. It was an action
brought to foreclose a mortgage given by Holly and
wife to Alexander Majors on real property in Nebraska
City, dated May 30, 1860, to secure a note for $4,000,
given by Holly to Majors, and payable on or before the
first day of August, 1861. The note and mortgage were
given to secure the payment of freight for transporting
a quartz mill and machinery from Nebraska City to
Colorado Territory. Afterwards, on the 12th of June,
1860, Holly executed and delivered to Majors a chattel
mortgage on the mill and machinery, as additional
security for the payment of the note. On the 25th of
January, 1861, Majors made an assignment ot his prop-
erty to Alexander Street for the benefit of his creditors,
and Street brought this action to foreclose said mort-
gage, and against Seymour and others who claimed title
to portions of the property mentioned therein. The
Hollys answered admitting the execution of the note
and mortgage sued on. They set up, however, that by
agreement between Holly and Majors, the latter was to
transport the mill and machinery not exceeding forty
thousand pounds in weight, to such locality in Colorado
as Holly should direct, not exceeding the distance from
Nebraska City to Denver; that Holly should pay there-
for at the rate of nine and one-half cents per pound;
that when the actual weight of said machinery and the
cost of transportation thereof, acecording to the price
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stipulated, should be ascertained, if the amount should
be less than the face of the note the deficiency should
be credited as a payment thereon: that under this agree-
ment the actual cost for transporting said mill and
machinery was three thousand dollars and no more.
They also allege that by delays and breakages Holly was
damaged to the extent of fifteen hundred dollars; that
Majors afterwards took possession of said mill and
machinery under said chattel mortgage, and converted
the same to his own use; and that by reason of the
premises said note was fully paid off and diseharged,
surrendered and given up to be cancelled to the attorney
Seymour. They also plead the statute of limitations,
and that Majors had obtained a discharge in bankruptey
under the United States law of 1867. The district court
found the issues in favor of Street and entered a decree
accordingly. Further facts appear in the opinion.

C. W. Seymour, for plaintiffs in error.

Shambaugh & Richardson, for defendant in error.

MaxwELL, J.

Is a mortgage a specialty within the meaning of our
statute of limitations?

A specialty is defined to be, “a writing sealed and
delivered which is given as a security for the payment of
a debt in which such debt is particularly specified.”
Bacon’s Abr., Obligation, A. And, although in the
body of the writing it is said that the parties have set
their hands and seals, yet if the instrument be really
sealed it is a specialty; and if it be not sealed it is not a
specialty, although the parties in the body of the writing
make mention of a seal.  Zaylor ©. Glaser, 2 Sergt. &
Rawle, 504. 2 Bouvier’s Law Dic., 537. 2 Coke, 5, @.
In Stockwell ». Coleman, 10 Ohio State, 40, it is held,
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“that while the term specialty, in the strict use of the
word, was regarded as only applicable to bonds, deeds or
other instruments under seal, it afterward came to be
used in a much more comprehensive sense. The term
specialty has long been used both in England and Awer-
ica in this more comprehensive sense as embracing debts
upon recognizances, judgments, and decrees, and (in Eng-
land certainly) debts upon statute.”

No case has been referred to by the plaintiff in error
holding that a note secured by a mortgage is a specialty,
and I think no such case can be found  In Jackson .
Sackett, 7 Wend., 94, and Clark v. IF: iges, 2 Starkie, 234,
it was held, that althongh a promissory note was secured
by mortgage, it remained a simple contract.

But it is urged that Holly’s usual place of residence
continued to be at Nebraska City. The evidence clearly
shows that he was a non-resident of this state from the
year 1861 until the commencement of this action in
September, 1869; he was twice elected a member of the
territorial legislature of Colorado, and in the years 1865
and 1863 held the office of judge of the district and
" snpreme court of that territory.  The fact that his wife
remained in Nebraska City did not, under the circum-
stances in this case, make that place his wsual place of
residence.  In DBlodgett v. Utley, 4 Neb., 29, this court
held that it was the intention of the legislatnre to give
the creditor five full years in which to commence his
action, and if during that period the right to proceed in
oar courts to reduce the claim to judgment is suspended
by reason of the absence or concealment of the debtor,
the period of suck absence shall not be computed as any
part of the time within which an action may be brought.”
It is also held that the words wsual place of residence
mean the place of abode at the time of service of a sum-
mons. Section 17 of the code of civil procedure, Revised
Statates of 1866, which took effect September 1, 1866,
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provides that, “the absence from the territory, death, or
other disability of a non-resident, save the cases mentioned
in this section, shall not operate to extend the period
within which actions ¢n 7em shall be commenced by and
against such non-resident or his representative.””  This
provision was evidently intended by the legislature to
include mortgages. But it can only operate prospec-
tively, and but little more than four years had elapsed
from the time this provision took effect until this action
was commenced. It is evident, therefore, that the action
is not barred by the statute of limitations.

A more serious objection, however, arises on the suf-
ficiency of the evidence to sustain the judgment of the
court below. The rule is well settled that the findings

_of a court, when substituted for a jury are entitled to the
same weight as the verdict of the latter; and a verdict
will not be set aside on the ground of an erroneous find- .
ing, unless it is clear that such is the case. Merrick v.
Boury, 4 Ohio State, 60. And a mere difference of
~ opinion between the court and jury will not warrant the
former in setting aside the finding of the latter. McGat-
“pick v. Wason, 4 Ohio State, 566. The correct rule
appears to be that if the verdict or finding is clearly
wrong, it should be set aside; but if we only doubt its

correctness it will not be disturbed.

In this case it appears that in addition to the mortgage
on the real estate in controversy, Holly executed 2 chat-
tel mortgage on the mill and wmachinery as additional
security on the note in question.” Tt also appears that in
April, 1862, an action was commenced by the plaintiff in
the court below in the district court of Boulder county,
Colorado, to foreclose the chattel mortgage, and that
under the proceedings in the case Street obtained posses-
sion of the mortgaged property, which is shown to have
been of the value of $9,500.00. The plaintiff in the court
below contends that this suit was compromised on the
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payment by Holly of the sum of $1,250.00, and the
mortgage released; and one Litchfield testified that he
acted as the agent of Street in the transaction, and that
such disposition was made of the case. Holly testified
postively that he knew nothing about the suit; that no
compromise was ever made; and that Street, through
Litchfield, sold the mortgaged property to one Rounds,
of Black Hawk Point, and retained the entire proceeds.
There is nothing in the record, except the naked, unsup-
ported statement of Litchfield, to show that the mortgage
was released, while it is clearly shown that the suit was
not dismissed. And there is nothing in the records of
the district court, so far as appears, to show that service
was had on Holly, or that a compromise was effected;
nor is any reason given why the records of the district
eourt fail to show that the case has been compromised or
dismissed.

It being conceded that the plaintiff in the court below
obtained possession of the property under the mortgage,
it devolves on him to show by a preponderance of tes-
timony that the property in question was returned to
Holly and the mortgage released. But the proof entirely
fails, in my opinion, to establish the fact that the mort-
gage was released and the mortgaged property returned
to Holly. It is somewhat remarkable that if the sum of
$1,250.00 was actually paid, it was not indorsed on the
note, or at least a receipt given for it; but nothing of the
kind is claimed. The evidence as to the loss of the note
is not sufficient, in a case of this kind, to permit evidence
of its contents to be given on the trial. For these reasons
the judgment of the district court must be reversed.

But, while the statute of limitations of this state has
not run against the claim, it is a very suspicious circum-
stance, that no action was brought to foreclose the mort-
gage, which is the foundation of this suit, for more than
eight years atter the note became due. This is not the
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case of a creditor extending the time of payment to a
debtor. Street was appointed trustee, in January, 1861,
for the express purpose of collecting the debts and con-
verting the property placed in his hands into money, for
the purpose of paying debts owing by Majors. The
trust deed contains the following provisions: ¢ This
conveyance and transfer, however, is made in trust for
the following purposes, to-wit: ‘Whereas, the said
Majors of the first part, is indebted and bound in his
own individual rights, and as a member of the firm of
Russell, Majors and Waddell, to divers and sundry per-
sons, and co-partnership of persons, and corporations, in
divers and sundry sums of money; said indebtedness
and obligations being and arising upon accounts, notes,
bills, ete., upon which said Majors is bound as maker,
drawer, indorser, acceptor, or otherwise, a full list of said
indebtedness and obligations being hereto annexed and
hereby referred to and made a part of this conveyance,
as showing the debts and liabilities intended hereby to
be secured. Now, if the said Majors shall pay, or
cause to be paid, each and all of the aforesaid debts and
obligations, and every part thereof, together with all
interest thereon, on or before the first day of November
next, then this conveyance shall be void, and the prop-
erty hereby conveyed shall be released at the cost of the
said party of the first part and re-delivered and re-trans-
ferred to said Majors, his assigns or legal representatives.
But, if the said Majors shall not well and truly pay, or
cause to be paid, each and all o the aforesaid debts, and
every part thereof, together with all interest thereon,
on or before the first day of November, 1861, then this
conveyance shall remain in full force and effect; and, in
the event of such default, the said Street, trustee as afore-
said, may proceed to sell, either at public or private sale,
for cash or on reasonable credit, any, and all, or so much
as may be necessary, of the property hereinbefore
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described and conveyed, at snch place and places, and at
such time and times, as said trustee may deem best; and,
if sold publicly, he shall give such notice of the time,
and place, and terms of sale as he may deem reasonable
mder the circamstances. And it is further provided,
that said Street of the second part, shall, at once, after
the execution and delivery Lereof, proceed to take posses-
sion of all the property and debts lLiereby conveyed, and
to collect the debts hereby transferred, with as little
delay as practicable. * * # And, after
paying the expenses for the creation and execation of
this trust, he shall pay off whatever shall remain in
arrears, unpaid on the debts and liabilities lerein
secured, provided the funds arising from this trast be
sufficient therefor; and, if not sufficient, then pro rata
on said debts; and the remainder, if anything, whether
of money, property, or choses in action, shall be returned
to said Majors, his assigns or legal representatives.”

In the year 1867, Alexander Majors filed his petition
in the United States district court for the state of
Nebraska, praying that he might be adjudged a bank-
rupt within the provisions ot the act of March 2, 1867.
In the schedule of assets, no mention is made of any
indebtedness from Holly to Majors. On the twenty-fifth
day of May, 1868, he received a certificate of final dis-
charge from all debts provable under the act, which
existe.t on the thirteenth day of September, 1867. Sec-
tion 19, ot the act of March 2, 1867, requires the peti-
tioner to annex a schedule, verified by oath, to his
petition, which shall contain: “a fall and true statement
of all his debts, and, as far as possible, to whom due,
with the place of residence of each creditor, if known to
the debtor, and it not known, the fact to be so stated,
and the sum due each creditor; also the natnre of each
debt or demand, whether founded on written security,
obligation or otherwise, and also, the true canse and con-
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sideration of sueh indebtedness in each case, and the
place where such indebtedness acerued; and a statement
of any existing mortgage, pledge, lien, judgment, or
other collateral, or other security, given for the payment
of the same; and shall also annex to his petition an accu-
rate inventory, verified in like manner, of all his estate,
both real and personal, assignable under this act, deserib-
ing the same, and stating where it is situated, and
whether there are any, and if so, what, incumbrances
thereon.”

The trustee of an express trust may bring an action
in his own name, without joining the name of the
assignor; but the trust in this case was to apply the
property of Majors to the payment of his debts. On pay-
ment of the debts the trust should cease and determine;
and the property remaining in the hands of the trustee
should be re-assigned to Majors. A discharge under the
bankrupt law operates in discharging the bankrupt from
all debts provable against his estate, which existed at the
time of filing the petition. The discharge, therefore, has
the same effect as payment of the debts; and the trustee-
ship of Street ceased at that time. The law requires
actions to be prosecuted in the name of the real party in
interest. Itis clear, that whatever property, or choses iu
action, remained in the hands of Street at the time of the
discharge belonged to Majors. If he has madea frandu-
lent concealment of his property, it may afford grounds to
jimmpeach and set aside the discharge; but it cannot be
assailed in a collatéral proceeding. It is apparent, there-
fore, that the action should be brought in the name of
Majors, unless it should be made to appear, that these
debts survived the discharge, and are to be paid out of
the property conveyed to Street in trust, of which there
is no proof.

Objection is made by the defendant in error, that the
plaintift in error, having taken a stay of execution, has
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waived the errors, if any existed; and is thereby pre-
cluded from prosecutmg a petltlon in error in this court.
This question arose in Whsze v. Blum, 4 Neb., 558, and
the court held, that the taking of a stay of execution,
prior to the act of February 23, 1875, is not a waiver of
the right to prosecute proceedings in error in the supreme
court.

It is unnecessary to review the case farther, The
judgment of the district court is reversed, and the cause
remanded for further proceedings.

REVERSED AND REMANDED.

GanTr, J., having been of counsel in the court below,
did not sit.

TuE StaTe or NEBRASKA, EX REL. FRANK W. BARNES, V.
Samuer H. TrATCH AND OTHERS.

I Removal of County Seat: PRACTICE: AFFIDAVIT FOR CON-
TINUANCE. A party who charges that an election for the re-loca-
tion of the county seat of M. county was carried in favor of M.
by fraudulent means, must state the facts on which he bases his
charge; and an affidavit for a continuance of an application for
a peremptory writ of mandamus to compel the removal of the
county records and offices to M., the place declared by the county
commissioners to be the county seat, is not sufficient where it
merely states that the affiant is informed and believes that a
greater number of fraudulent votes werc cast in one of the pre-
cinets of said county in fuvor of M. than the entire majority in
favor of that place, and that certain votes were cast in favor of
B. that were not counted.

2. : . If it should be clearly made to appear
that the number of fraudulent votes cast in favor of M. were suf-
ficient to give that place a majority, it would be sufficient grounds
to refuse relief,
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OgrrciNaL application for mandamus.
W. M. Robertson, for the relator.

J. K. P. Mc¢Callum, for respondents.

MaxwsLL, J.

The petition alleges that at a meeting of the board of
county commissioners of the county of Madison, held at
Norfolk, in said county, on the fifteenth day of October,
1875, the following proceedings were had, viz.:

«Whereas, it appears from said election returns, and
from the result of the count, that due and legal notice
has been given of said election; and whereas, it further
appears that at said election the question of the relocation
of the county seat of Madison county was duly and
legally submitted to the voters of said county; and
whereas, it further appears from said returns that the
town of Madison, Madison county, Nebraska, received
at said election three hundred and sixty-eight votes for
county seat, and the same being a majority of all the
votes cast at said election on the question of the re-loca-
tion of the county seat of said county, it is found that
the county seat of Madison county is re-located and
removed from the town of Norfolk, in said county and
state, to the town of Madison, in Madison county,
Nebraska. And it is hereby ordered that ou the first
day of January, 1876, the records, books, papers and
archives of the different county officers of said county
be removed to said town of Madison, by the officers
having the same in charge; and that from and after the
first day of January, 1876, all county officers shall hold
their offices at said town of Madison, and shall transact
all county and public business at said town of Madison.”
It is also alleged “that Samuel H. Thateh is the county
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clerk of said county; that Andrew J. Thatch is the treas-
urer thereof; that John D. Hale is the sheriff, and J. K.
P. McCallum is the county judge of said county. * *
That it became the duty of' the county officers aforesaid,
on the first day of January, 1876, to remove their respec-
tive offices, and all county records, papers and property
in their offices, to the town of Madison aforesaid. On
the contrary, however, the officers aforesaid have utterly
neglected, failed and refused, and they still fail, neglect
and refuse to remove their respective offices, and all
county records, papers and property in their possession,
and to comply with the order of the comnmissioners afore-
said; and that they still hold all county records, papers
and property in their offices and charge at the town of
Norfolk, in said county; and they perform all of the
duaties pertaining to their said offices at the town of
Norfolk aforesaid contrary to the order of the commis-
sioners aforesaid, and contrary to the provisions of Sec.
9 of the act approved I'ebruary 24, 1875. Wherefore,
petitioner prays that writs of mandamus may issue
against said defendants,” ete.

The application for the writ was made on notice to
the defendants, who appeared and moved for a continn-
ance of the cause; and in support of' the motion filed an
affidavit of one of the defendants, wlherein the affiant
states they “are unable at this time to state whether
said elections were legally called and conduected or not;
or whether the meetings and doings of the commission-
ers were valid, as set forth in the aflidavit; and affiant
further states that from information the said elections
were not legally conducted, and says that the town of
Madison did not receive a majority of the votes at the
last election, nor a greater number than the town of Battle
Creek, in said county; but that, on the coutrary, the
town of Battle Creek received the larger number of
votes; and this atfiant says a suit in equity is now pend-
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ing to determine all the questions involved in the said
elections, and that proceedings to contest said election
liave Leen commenced and are now staid by this injune-
tion; that there is a good and sufficient defense to said
petition of the relator; and upon information and belief
states that in the precinct of Union, the precinet in
which the town of Madison is situated, there were
fraudulent votes polled and counted for Madison, as
the county seat, to the number of at least eight or ten;
and that a number of bona fide votes, at least four or
five, in said precinct were cast for the town of Battle
Creek as the county seat, and were not returned by the
precinet board and connted for Battle Creek.”

The contest in this case was betweeen Battle Creek
and Madison. If it was made to appear clearly that a
sufficient number of illegal votes had been cast in favor
of Madison to give that place a majority of all the votes
cast at the election, on the question of the re-location of
the county seat, it would be sufficient cause for this court
to refuse its aid to enforce the removal of the county
records and officers to such place. But a party who
charges that an election has been carried by fraudulent
means must state the facts on which he basis his charge.
This election took place in October last. The defendants
have had ample time to ascertain the names of the illegal
voters who voted at the election, if any such there were;
but it is apparent that they know of none.

The motion for a continuance is, therefore, overrnled,
and no defense having been shown to the action a per-
emptory writ of mandamus is awarded.

‘WRIT AWARDED.

Vou. v.— 17
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Croamsers B. BEAcH, PLAINTIFF IN ERROR, v. J. M.
CRAMER, DEFENDANT IN ERROR.

1. Jurisdiction of Probate Court. The probate court, under
the provisions of sections 7-11 of the act approved March 3, 1873,
in relation to powers and jurisdiction of probate courts, has a dis-
tinet jurisdiction, as to the amounts authorized to be recovered,
from that of a justice of the peace; its jurisdiction extends to cases
where the amount claimed in the petition or bill of particulars
exceeds one hundred dollars.

: HOW DETERMINED: COSTS. The amount claimed in the
petition or bill of particulars determines the jurisdiction, yet if
the verdict is for less than one hundred dollars the plaintiff is
entitled to judgment thereon. but the court can render no judg-
ment for costs in his favor. Geere v. Sweet, 2 Neb., 77, cited and
approved.

Error from the district court of Lancaster county.
Tried below before Pouxp, J. The opinion states tbe
case.

Lamb, Billingsley & Lambertson, for plaintiff in error.
C. C. Burr and M. H. Sessions, for defendant in error.

MaxwsLL, J.

This action was commenced by the plaintiff against
the deferidant in the probate court of Lancaster county
to recover the sum of $250. The case was tried at the
July term, 18735, of said court, and judgment rendered
against the defendant for the snm of $100. The defend-
ant appealed the case to the district court of Lancaster
county. On the trial of the canse in the district court
the plaintiff recovered the sum of $20; the court there-
upon rendered judgment that the plaintiff pay his own
costs in the case. The case is brought into this court by
petition in error.
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The only question that it is necessary to consider is,
whether the increased jurisdiction of the probate court,
giving it concurrent jurisdiction with the district court
in sums exceeding $100 and not exceeding $500, consti-
tutes it as to that class of cases a distinet court from that
merely exercising the ordinary powers and jurisdiction of
a justice of the peace. Section seven of the act approved
March 8, 1873, in relation to the powers and jurisdiction
of probate courts, requires the probate judge in each
county to hold a regular term of the probate court at his
office at the county seat, commencing at 9 o’clock a. M.,
on the first Monday of each calendar month, for the trial
of such civil actions bronght before such court as are not
cognizable before a justice of the peace. ~Section eight
provides that in all civil actions commenced in said court,
wherein the sum exceeds $100, it shall be the duty of
the probate judge to issue a summons returnable on the
first day of the next term of said court, if there be ten
days intervening between the issuance of the summons
and the first day of the term, and if not, then to be made
returnable on the first day of the term thereafter. Sec-
tion ten provides that in all civil actions where the
amount claimed exceeds one hundred dollars, the plain-
tiff, his agent or attorney shall, before the summons is
issued therein, file in such court a hill of particulars, set-
ting forth in ordinary and concise langunage his demands;
which bill of particulars shall be verified in like manner
as a petition in the district court. Section eleven provides
for filing motions and demurrers. Section seventeen pro-
vides for stay of execntiou on judgments exceeding $100
in like manner as upon judgments rendered in the dis-
trict court.

It is apparent that the court referred to in these sec.
tions has a distinet jurisdiction, as to the amounts
authorized to be recovered, from that of a justice of the
peace; and that its jurisdiction extends to cases where
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the amount cl2imed exceeds $100. But wlile the amount
claimed in the petition or bill of particulars determines
the jurisdiction, yet the court having acquired jurisdic-
tion of the subject matter and the parties, if the verdict
is less than $100 the plaintiff is entitled to judgment
thereon, but the court can render no jndgment for costs.
Section 621 of the code of civil procedure provides that
if it shall appear that a justice of the peace has jurisdic-
tion of an action, and the same has been brought in any
other court, the plaintiff shall not recover costs. This
question was before this court in Geere v. Sweet, 2 Neb.,
77, and the decision in that case meets our approval.
See, also, Brunaugh v. Worley, 6 Ohio State, 598; Bui-
ler v. Kneeland, 28 Olio State, 196. The design of the
law is to abolish not only fictitious issues, but fictitious
elaims. And if a party under the pretext of having
sustained heavy damages, brings his action in the district
or probate (county) court claiming more than §100, and
on the trial recovers less than $100, he is not entitled to
costs.  The judgment of the district court is right, and
must be affirmed.
JUDGMENT AFriR:D.

JoHN A. CREIGHTON, ADMINISTRATOR OF THE ESTATE OF
Epwarp CREIGHTON, PLAINTIFF IN ERROR, v. J. L.
Nzewrox, G. W. FoRrBEs, AND OTHERS, DEFENDANTS IN
ERROR.

1. Practice: moTIoN FOR NEW TRIAL. To obtain the review of
a case in the supreme court, a party dissatisfied with either the
verdict or judgment in such case, must file the proper motion
and in this way present the questions of law fairly and fully to
the court below.

2. Pleading: nepLEVIN. Under the statute, upon a plea of genera)
denial, in actions of replevin, the defendant may have afirmative
relief in damages,
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Error from the district court of Douglas county.
Tried below before Lake, Cu. J.

C. A. Baldwin and E. Wakeley, for plaintiff in error.

George W. Doane, for defendants in error.

Ganrr, J.

This is an action of replevin, brought by plaintiff in
error against the defendants. Defendant Forbes, pleaded
a general denial, and defendant J. L. Newton pleaded
specially. The verdict of the jury is, substantially, that
the plaintiff was entitled to the property, subject, how-
ever, to a lien thereon by defendant Forbes, and the jury
found the amount of the lien to be $546.35. No motion
was filed by the plaintiff in respect to the verdict or
judgment, in the court below; hut, after judgment was
rendered, he excepted to the judgment in favor of defend-
ant Forbes, for the amount of his lien on the property.
This exception certainly goes to the finding of the jury
as being either irregular or void, or as not being sup-
ported by the evidence; but the record contains no evi-

.dence in the case, preserved by a bill of exceptions. In
Sz'ngletan v. Boyle, 4 Neb., 415, it is said that “the
findings and judgment of a court of record will always
be presumed to rest upon sufficient evidence, unless the
contrary be clearly shown from the record.”

The rule is well settled that *“before a party is entitled
to be heard in this counrt, he must have exhausted his
remedy in the court below.” If he is dissatistied with
the verdict or judgment, he must by motion present the
qiestions of law fairly and fully to the court below, and
as no such course has been taken by the plaintiff in the
court helow, the judgment must be atirmed.  The Mid-
land Pacific 2. 2.C 1+ v.McCurtney,1 Neb., 40t A4lls
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v. Miller,2 Neb., 209. Cropsey v. Wiggenhorn,3 Neb.,
108.

It may, however, in answer to the main question
raised in the case, be observed, that under the statute
upon the plea of a general denial, in an action of replevin,
the defendant may have such affirmative relief in damages
a8 may be right and proper under the evidence, and
therefore it is unnecessary to amend the answer of defend-
ant Forbes. School District v. Shoemaker, ante, p. 36.

JUDGMENT AFFIRMED.

Tae State oF NEBrAsRA, EX REL. J. M. McKenzIE, V.
J. C. McBripE, STATE TREASURER.

8chool Fund: coNsTITUTIONAL LAW. Sections three and four,
Article VIII, of the Constitution, must be construed so as to apply
the rents of unsold school lands to the support and maintenance
of common schools throughout the state, and not to be vested in
the permanent school fund.

ArrricatioN for mandamus.
George H. Roberts, Attorney-General, for the relator.
J. C. McBride, in person.

Gaxrr, J.

This is an original application for a writ of man-
damus against the defendant, as state treasurer. The
relator states that there is now in the state treasury
a certain amount of money, accrued from leasehold of
school lands of the state, subject to apportionment and
division among the several counties of the state; and
that the defendant refuses to pay out the said money
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upon the apportionment made by the relator, according
to the enumeration of the youth of the said several
counties.

The refusal of the defendant to credit this money as
demanded, for the support and maintenance of the com-
mon schools throughout the state, and pay over the same
upon the apportionment made by the relator as superin-
tendent of public instruction, is grounded on the second
subdivision of section three, article VIII, of the new con-
stitntion. This section provides, that “the following
are hereby declared to be perpetual funds for common
school purposes, of which the annual interest or incowe
only can be appropriated, to wit: ¥ ¥ ¥ Second—
All moneys arising from the sale or leasing of sections
number sixteen and thirty-six in each township in the
state, and the lands selected, or that may be selected in
lieu thereof.”” But section four of this article declares,
that “all other grants, gifts and devises that have Deen,
or may hereafter be made to thisstate, and not otherwise
appropriated by the terms of the grant, gift, or devise,
the interest arising from all the funds mentioned in the
preceding section, together with all the rents of the
unsold school lands, and such other means as the legis-
lature may provide, shall be exclusively applied to the
support and maintenance of schools in each school dis-
trict in the state.”

Now, when these sections are considered in connection
with the former legislation in relation to the school
funds, it seems clear, that the word “leasing’ in the
third section, and the word “rents” in the fourth sec-
tion, are used as synonymous terms; and, therefore, in
respect to the objects to which the money arising from
the leasing or renting of the unsold school lands shall
be applied, there is a clear, direct conflict in the sections.
The one places the money in the permanent school fund
of the state; and the other declares that it shall be

AE



104 SUPREME COURT OF NEBRASKA,

The State, ex rel. McKenzie, v. McBride.

exclusively applied to the support and maintenance of
common schools throughout the state.

What was the intent of the law-makers in respect to
the use to which this money should be applied? Section
seven of the article of the constitution referred to, pro-
vides, that “provision shall be made by general law for
an equitable distribution of the dncoms of the fund set
apart for the support of common schools, among the
several districts of the state.” Again, section seventeen
of the legislative act relative to school funds, approved
June 24, 1867, aunthorizes the county commissioners of
the several organized counties to lease school lands upon
certain conditions, one of which is, that the lessee pay
for the use of the land the annual rate of six per cent
upon the appraised value thereof; and it is provided,
that, at the expiration of every five years, the land shall
be appraised, and the « valuation made by the appraisers
shall (provided it be not less than the former appraise-
ment), be the basis of the rental for the five years suc-
ceeding.” It seems that this section was intended to
secure an annual rent or income from the unsold school
lands and thereby increase the means applied to the
support and maintenance of eommon schools of the state;
and these rents have heretofore heen uniformly so applied
and used. And this source of support to the schools
does not, in any way, affect the grant of lands to the
state for school purposes; it does not diminish the pro-
ceeds arising from the sale of these lands, nor in any
manner impair the fund, which is by the constitution
declared to remain forever inviolate, as a perpetual fund
for school purposes.

Rent is said to be a certain yearly profit arising out of
lands and tenements as a compensation for the use
thereof, and therefore is properly termed an income;
henee, it may be included in the distribution of school
money anthorized by section seven above referred to.



JULY TERM, 1876. 105

Kane v. The Union Pacific Railroad.

Upon an examination of the constitution in respect to
the question propounded, and in view of the condition of
things existing at the time the constitution was framed
.and adopted, as well as in accordance with the rule of
construction of statutory law, we must conclude that
section four, article VIIL, clearly expresses the intent of
the law-makers as to the specific objects to which the
money arising from the rental of school lands must be
applied, and this section must prevail.

PEREMPTORY WRIT GRANTED.

Taomas Kang, TREASURER oF CHEYENNE COUNTY, AND
OTHERS, PLAINTIFFS IN ERROR, v. TuE Uxtox Pacrrro
RAILROAD, DEFENDANT IN ERROR.

1. Practice: APPEARANCE OF DEFENDANT. In an action against
a public officer, brought in a different county from that in
which he resides and holds his office, for a wrongful act done by
him under color of his office, if he voluntarily appears and pleads
to the merits of the case he thereby waives all objections to the
jurisdiction of the court.

2. Official Bonds: LIABILITY OF PRINCIPAL AND SURETIES. In
such case the liability of both principal and sureties in his bond,
is original and primary; and the action lies against both without
having first sued the officer for the tort.

3. The exaction of illegal fees by an officer, under
color of s office, is a breach of a condition in his bond provid-
ing that he shall faithfully and impartially, without fear, favor

or oppression, discharge the duaties required of his office by law.

4. Fees of County Treasurer. Under the revenue laws, a col-
lector of taxes has not the right to demand and receive from the
taxpayer the commissions and five per cent pemalties, unless he
has made a * distress and sale " of the taxpayer’s property in
payment of his taxes. A mere levy and payment without sale do
not entitle the officer to these penalties.
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Error to the district court for Douglas county. Tried
below before Lake, Cu. J. The case is stated in the
opinion,

J. L. Webster and George W. Doane, for plaintiffs in
error, cited the various sections of the revenune law bear-
ing upon the duty of the county treasurer in the collec-
tion of taxes, and Thomas v. Auditor of Hamilton
County, 6 Ohio State, 113.

E. Wakeley and Leavitt Burnham, for defendant in
error, cited The People v. Schuyler, 4 New York, 173.
Harris v. Hanson, 11 Me., 241. Okio . Jennings, 4
Ohio St., 418. Skinner v. Phillips, 4 Mass., 69. State
v. Shacklett, 37 Mo., 280. Strunk v. Ocheltree, 11 Towa,
158. . Briley v. Copeland, 14 Ill., 38. Van Pelt v.
Littler, 14 Cal,, 194. Bartlett ». Hunt, 17 Wis., 214.

GantT, J.

On the first day of May, 1874, the taxes of the defend-
ant in error became delinquent in Cheyenne county, and
on the second day of the same month and year, the
plaihtiff in error, Thomas Kane, the treasurer of said
eounty, and collector of taxes therein, seized and levied
on four locomotives of the defendant for the payment of
said tax, and for his fees in collecting the same. On the
sixth day of the same month the defendant offered to
pay all the said tax; but the plaintiff refused to receive
the same and release the property so levied, unless it also
paid certain fees and penalties charged against it, which
the defendant alleges were illegal and unauthorized by
law; and on the day last mentioned, the defendant paid
said tax, and also, under written protest, paid all the fees
and penalties exacted Dy the plaintiff, in order to redeem
its property from the levy thereon. This action was
brought to recover the fees and penalties so paid under
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protest. In the answer to the petition it is alleged that
the fees and penalties exacted by plaintiff were, and are,
legal and authorized by law; that the parties, who are
the sureties of Kane are not liable in this action; and
the district court of Douglas county, in which the cause
was pending, had not jurisdiction of the case.

The record shows that the plaintiffs in error voluntarily
appeared in the case and demurred to the amended peti-
tion, on the ground that the same did not state facts
sufficient to constitute a cause of action against themj
and this demurrer being overruled, they filed their
answer to the petition. This appearance and pleading
to the merits of the case, constitutes a clear and absolute
waiver of all objections to the jurisdiction of the court.
Feev. Big Sand Iron Co., 13 Ohio State, 563. Har-
rington v. Heath, 15 Ohio, 483.

The next question is: are the sureties in the bond of
Kane as treasurer liable for his official misconduct in the
exercise of his official duties? The latter clause in the
bond provides, that « he shall faithtully and impartially,
without fear, favor, fraud, or oppression, discharge all
the other duties, now or hereafter, required of his office
by law.” Cooley, in his Treatise on Taxation, 500, says
that the liability on the bond must be governed by its
conditions. 2 Bouvier Institutes, 57-8. But section
nine, of chapter VI, of the General Statutes, provides,
that “all official bonds shall be obligatory upon. the
principal and sureties, for the faithful discharge of all
duties required by law of such principal, for the use of
any person injured by a breach of the conditions of such
bond.” And this liability is original and primary, and,
therefore, the action may be brought against both the
principal and sureties, without having first sued the
officer for the tort. Briley v. Copeland, 14 1Ill., 38.
Van Pelt v. Littler, 14 Cal.,, 194. Bartlett v. Hunt,
17 Wis., 214. And, again, the rule seems to be well
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settled, and is certainly sound in principle, that the
exaction of illegal fees under color of ofiice is a breach
of such condition as that contained in the bond offered
in evidence in this case. Penple v. Schuyler, 4 N. Y.,
173. Charles v. Iaskins, 11 Iowa, 329. ITurris wv.
Lanson. 11 Me., 241.  Ohio ». Jennings, 4 Ohio State,
418. Skinner v. Phillips, 4 Mass., 69. State v. Shack-
lett, 37 Mo., 280.

But, are the fees and penalties exacted by Kane, and
paid to him by defendant in error under protest, illegnl
and unauthorized by law? The plaintiffs’ answer shows
that these fees and penalties are composed of the follow-
ing items: five per cent penalty, under section fitty of
the revenune laws, $953.50; under section five, chapter
XXTI, of the General Statutes, entitled «Fees,”
$204.70; for seizure and levy, $1.00; and for expenses
in keeping the property, §50.00; making a total of
$1209.20. Section forty-nine of the revenue laws (Genl.
Stat., 916), provides, that if any person neglect to pay
his personalty taxes “until after the first day of May
next succeeding the levy of the tax, the treasurer is di-
rected to levy and collect the same, together with the costs
of collection by distress and sale of personal property
belonging to such person, in the manner provided by law
for the levy and saie of property on execution, and the
treasurer shall be entitled to the same fees for service as
are allowed by law to sheriffs for selling property under
execution.”  Section fifty-two of the same act provides,
that the treasurer must give notice of the sale * within
five days after the taking, in the manner that constables
are required to give notice of the time of sale of per-
sonal property in execution: % % any surplus
remaining above the taxes, charges for keeping, and fees
Jor sale, shall be returned to the owner;” and section
fitty provides, that “the treasarer shall proceed as soon
after the first day of May as praéticable to make such
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delinquent tax out of the personal property of such
delinquent,” and the remedy to be pursued shall “Dbe the
same as provided i sections forty-nine and fifty-two of
this act; and the treasurer shall be entitled to five per
cent additional compensation for making such collections,
to be paid by such delinguent, and also the fees now pre-
scribed by law.” These provisions in regard to the fees
and penalties are penal in their nature, and the rule is
that penal statutes must be construed strictly; yet, courts
must not narrow the construction in such cases, so as to
prevent the plain and obvious meaning of the law, or
subvert the true intent of the law-giver. Rex v. Inhad-
itants of Hodnett,1 D. & E., 101. United States v.
Winn, 3 Sumner, 209. Pikev. Jenkins, 12 N. H., 255.

Now, it seems clear, according to the provisions of the
statute, that the legal right to exact the commissions
and penalties therein mentioned, depends entirely upon
the performance of the services required by sections
forty-nine and fifty-two. The service, the performance
of which entitles the officer to these penalties, is the col-
lection by “distress and sale”. of personal property
belonging to the delinquent taxpayer, first giving the
proper notice of such sale. 'This is the plain, obvious
meaning of the language used in these sections; and as
there is no provision made for the payment of either
commissions or penalty upon a mere levy being made
and the payment of the tax money without a sale, there
can be no doubt as to the intent of the law-makers.
Vance v. Ban’s of Colum’us, 2 Ohio, 214. Converse v
Jennings, 13 Gray, 7. Wynne v. Miss. and Tenn. I2.
R. Co., 45 Miss., 569. Courts canmot extend the opera-
tion of such statutes, or allow conipensatory tees in sueh
case, without direct statutory authority.

Therefore, we are clearly of opinion, that the commis-
sions and five per cent penalties, exacted by Kane and
paid by defendant to him, were illegal and unauthorized
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by law; and that, as the record shows that judgment was
rendered only for these commissions and penalty, there
is no ground for the reversal of it. As the rulings
of the court, in giving some and refusing other instruc-
tions' prayed, are consistent with the law as we have
interpreted it, they afford no ground for disturbing the
judgment.
JUDGMENT AFFIBRMED.

Joux HormNE, APPELLEE, v. Lupwia BrErrkrErTz,
APPELLANT.

1. Trusts. B. was authorized by H. to obtain a loan of a certain
sum of money on his credit, and with it purchase land for him.
B. obtained the loan as authorized and with it purchased the
land —taking the title in his own name. H. repaid the loan so
obtained on his credit. Held, that B. held the title to the land
in trust for H., and must convey it to him.

ArpeaL from a decree rendered by GrIFFEY, J., sit-
ting in the district court for Cuming county. The case
is stated in the opinion.

Crawford & MecLaughlin, for the appellant, Breit-
kreitz.

* Under the provisions of our law no trust can be created,
nor will any trust be implied, or result, unless the same
be made in writing and signed by the party declaring
the same, unless by some act or acts of the cestui que
¢rust, and the trustee, they bring themselves within the
exception named in the statute, to-wit: “unless by act
or operation of law.” Gen. Stat., 392, Sec. 3.

It is well settled in this country, as in England, that
if a person purchasing an estate with his own money,
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and the deed is taken in the name of another, the trust
of the land results, by presumption, or implication of
law to him who advances the money. In short, a trust
will result to him who has paid the purchase money.
See Dyer v. Dyer, 1 Leading Cases in Equity, 13S. And
this is what is meant in law by a trust created by opera-
tion of law, and comes within the exception to the stat.
ute, and need not he in writing.

It is also just as well settled in this country, thatsuch
a trust, known as a resulting. trust, may be established
by parol testimony, but such evidence must be of such a
character as to scarcely leave a reasonable doubt in the
mind of the court, before it will be at liberty to declare
a resulting trust upon parol evidence. Such evidence
must, in the language of the learned judge delivering
the opinion in the case of Dyer v. Dyer, above referred
to, be full, clear and satisfactory. Noelv. Noel, 1 Iowa,
'428. Corbitv. Smith, 7 1d., 60. Cooper v. Skeel, 14
1d., 578. Childs v. Griswold, 19 1d., 362. Monroe v, .
Graves, 23 1d., 597. Notwithstanding it is conceded by
the weight of authority, both English and American,
that such trusts may be shown and established by parol
evidence, yet it is admitted by the same weight of
authority that the doctrine of resulting trusts from the
payment of the purchase wmoney is a very questionable
one, and should be acted upon with great caution; and
the circumstances from which such a trust is to be raised
must be clearly proved. 1 Leading Cases in Equity,
273, and cases there cited.

The whole foundation of a resulting trust from having
paid the purchase money, is the payment of the money
by the cestui que trust or by the trustee, with funds
which are, in equity, the funds of the cestus que ¢rust.
A parol agreement that another shall be interested in the
purchase of lands, or a parol declaration by the pur-
chaser that he buys for another, will not create a result-
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ing trust. So, if a man takes a conveyance of land in
his own name and pays for it with his own money, parol
evidence, that he was employed to do this as an agent
for another, will not create a resulting trust; and if the
party who sets up the trust made no payment he cannot
show by parol evidence that the pnrchase was made for
his benefit; for, unless there is something more in the
transaction than what is implied from the violation of a
parol agreement, there is no resnlting trust.

Payment of the purchase money mnst be made at or
before the time of purchase; a subsequent payment will
not do. The trust must have been coeval with the deeds,
or it cannot exist at all. After a party has made a pur-
chase with his own money, or credit, a subsequent tender,
or even reimbursement, may be evidence of some other
contract, but it cannot by any retrospective effect pro-
duce the trust of which we arc speaking. There never
‘was an instance of such a trust so created, and there
never ought to be. Such trust results only when the
purchase is made with the proper monies of the cestui
gue trust and the deed not taken in his name, and the
resulting trust must arise, if at all, at the time of the
execution of the conveyance. Am. Law Reg., 32T.
Under the law thus laid down we contend that the evi-
dence does not warrant the court in granting the relief
prayed for.

Uriah Bruner, argued the caunse for appellee, upon a
brief prepared by Stevenson and Valentine.

‘Where upon a purchase of property the conveyance
of the legal estate is taken in the name of one person,
while the consideration is given or paid by another, the
parties being strangers to each other, a resulting or pre-
sumptive trust immediately arises by virtue of the trans-
action, and the person named in the conveyance will be
a trustee for the party from whom the consideration
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proceeds. DBaker v. Vining, 30 Me., 126. Livermore
v. Aldrick 5 Cush., 435. Partridge v. Havens, 10
Paige, 618. Depeyster v. Gould, 2 Green’s Ch. 480.
Strimpfler v. Roberts, 18 Penn. State., 283. Bank v.
Carrington T Leigh., 566, Creed v. Lancaster Bank,
"1 Ohio State, 1.

Soif a trustee buy lands with trust-money in his own
name, a trust will arise in favor of him for whom he
held the trust fund, at his election, and parol evidence
is competent to show the fact that the purchase was
made with trust-money. And this extends to all cases
where one purchases lands with another’s money and’
takes the deed himself. There is in such case a trust in
favor of the owner of the money. Wash. Real. Prop,
449, note 7, and cases there cited.

Ganrr, J.

The plaintiff avers in his petition, substantially, that
the defendant agreed to purchase for him and in his
pame a tract of timber land in Nebraska; that he furn-
ished the defendant with the money to pay for said land;
that the defendant with the same money purchased from
the United States the northwest quarter of the south-
west quarter of section twenty-seven, in township twenty-
three, range five east, in Cuming county, and fraudu-
lently took the title of the same in his own name
instead of that of the plaintiff; that he is the owner of
the said land, and that the defendant holds the legal title
thereof in trust for him, and refuses to convey the same
to Liim as he onght to do. The defendant by his answer
denies the material allegations of the petition. The
court below found for the plaintiff, and rendered a decree
accordingly; and the case is now brought into this court
upon appeal.

It appears, that prior to the purchase of the land, the

Vor. 5.—8
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plaintiff resided in the state of Wisconsin, and the de-
fendant resided in Cuming county, Nebraska. The
plaintiff testified that by a correspondence between him
and the defendant, the defendant agreed to purchase for
him the land in question; that he authorized him to
obtain a loan of the money to pay for the land from an
acquaintance in Cuming county on his credit, which he
would repay when he arrived in said county; that the
defendant obtained the loan from one John Melcher on
his credit as requested, and with it purchased the land,
but took the title in his own name, and on demand re-
fuses to convey the same to him; that on his arrival in
Cuming county, he repaid to said Melcher the money 8o
borrowed on his credit. He also testified that the letters
he received from the defendant, in respect to the matter,
were burnt. This is the substance of the plaintiff’s
testimony, in relation to the purchase of the land, the
borrowing of the money, and his repayment of the same;
and his testimony is strongly corroborated by other wit-
nesses. The defendant, however, testifies positively, that
he had no such correspondence with the plaintiff, in
relation to the purchase of the land, and the borrowing
of the money on his credit; and says that he borrowed
the money from Melcher on his own credit and for his
own use, and with it purchased the land for himself;
but his testimony in this regard is in conflict with most
of the proofs in the case, and to some extent contradic-
tory to his own. Upon being recalled, he testified that
since the commencement of this suit he asked one
Wilde if he had read a letter sent by him to the plain-
tiff, and gives his reason for asking the question as fol-
lows: “1I wanted to find out whether Wilde knew about

the letter T had written to Mr. Hoehne; Mr. Hoehne had
~sued me, and I wanted to know if he, Wilde, knew any-
thing about the letter I wrote to Hoehne about the
timber land.” He contradicts himself in regard to his
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correspondence with the plaintiff respecting the land.
In relation to the borrowing of the money for himself
and on his own credit, he is directly contradicted by
Melcher, the lender, who testifies the loan was made to
and upon the credit of the plaintiff alone, and was re-
paid to him by the plaintiff. Upon these matters the
defendant’s testimony stands uncorroborated, and to it,
perhaps, the maxim, Falsus in uno, falsus in omnibus,
might be justly applied.

The defendant’s testimony in regard to a book account
which he claimed to have against the plaintiff (in order
to show that the repayment by plaintiff to Melcher was
simply the payment of the debt he owed defendant),
when examined in connection with the book account
presented, will not stand the test of honest criticism,
and must defeat the very purpose for which it was fab-
ricated and intended. His own testimony shows the
account to have been very recently made up, though it
purports to run from 1862 down to 1868, inclusive. The
testimony also shows that the loan was obtained from
Melcher about the last of December, 1866, and soon
thereafter the money was sent to the U. S. land office,
at Omaha, but the land then being withheld from sale,
the certificate ot entry was not issued until the following
June; that when it was issued, -the defendant delivered
it to the plaintiff, who after holding it some time re-
turned it to the defendant upon his promise to execute
a deed conveying the title to plaintiff; and that defend-
ant has ever since refused to do so. If the defendant
was the owner of the land, or had any interest in it,
why did he deliver the certificate of entry to the plain-
tiff ¢ Why, on return of it to him, did he promise to
execute the deed to the plaintiff ¢

‘We are satisfied that the proofs in the case very clearly
and satisfactorily show that the correspondence was had
between the parties in respect to the land; and the de-
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fendant was authorized by the plaintiff to obtain from
an acquaintance residing in Cuming county, on the -
credit of plaintiff, the loan of money to pay for the
land; that the money was so obtained by defendant from
J. Melcher, for and upon the credit of the plaintiff alone;
that with the same money the defendant purchased the
land in question for the plaintiff, but fraudulently took
the title to the same in his own name; and that the
plaintiff repaid Melcher the money so loaned to him.
It was the plaintiff’s money that paid for the land; the
land was purchased for him, but the title was frandu-
lently taken in the name of defendant. It must be
borne in mind that the gist of the plaintiff’s action is,
ot that of a verbal agreement creating a trust, but that
of a resulting trust by operation of law only. The rule
ts not questioned that such resulting trust by operation
of law may be established by parol proof; but such
proof should be received and examined with great cau-
tion; it should be sufficiently clear, satisfactory, and
conclusive, to establish the trust. We think the proofs
bring this case within the rule, and clearly establish a
resulting trust in favor of the plaintiff; and therefore,
the finding and decree must be for the plaintiff.

DEOREE AccorpINGLY.
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Tee AtcarsoN & NEBrAsEA RaiLroap CoMPANY, PLAIN-
TIFF IN ERROR, V. HENRY WasasuorN anp G. W,
LEIHY, DEFENDANTS IN ERROR.

1. Common Carriers. An incorporated railroad company is a
common carrier as to all property within the scope of its char-
tered powers, and it cannot by special agreement divest itself of
such character, and therefore it is liable for the negligence of its
servants.

2.

‘When such company undertakes to carry live stock for
hire, the fact that it does so establishes its relation as a common
carrier, with the duties and obligations which grow out of it.

8. Practice: NEW MATTER IN DEFENSE. All new matter, consti-
tuting an entire or partial defense to a cause of action, must be
concisely and distinctly set up in the answer, and is not admissi-
ble under a general denial.

: EVIDENCE. A mere difference of opinion as to the weight
of evidence between a reviewing court and the court which tried
the cause, is not sufficient to reverse a judgment. To do so, the
preponderance of evidence must be clear, obvious, and decided,
or so great as to indicate prejudice, partiality, or corruption.

: REVERSAL OF JUDGMEXT. A judgment will not be re-
versed on the ground that the finding or verdict is contrary to
the evidence, unless it manifestly is so; and the reviewing court
will always hesitate to reverse when doubts as to its propriety
arise out of a conflict in oral evidence.

: OATH OF REFEREE. If the contrary does not appear, it
will be presumed that a referee who tried the cause was properly
sworn. If a party appears before a referee and proceeds with
the reference to a final conclusion of the case, he waives all right
to object to the report on the ground that the referee was not
sworn.

Error from the district court of Lancaster county.

It was an action brought by Washburn and Leihy
against The Atchison & Nebraska Railroad to recover
damages for injury to certain horses and mules received
from them by said railroad comnpany as common carriers
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to carry over its railroad. The railroad answered deny-
ing that it received said stock from said Washburn and
Leihy, but averred that it received the same from the
Atlantic and Pacitic Railroad under a special written
contract made by that company with said Washburn and
Leily, of which the following is a copy:

“This agreement, made this 3d day of April, A. D.
1873, between the Atlantic and Pacific Railroad Com.-
pany, party of the first part, and Washburn and Leihy,
parties of the second part, witnesseth:

“That the party of the first part will forward for the
party of the second part the following freight, to wit:

“(3) Three cars mules—(58) Mar. L, from St. Louis
stock yards to Atchison, at the rate of $40—forty dollars
per car. Through to Omaha for 880, and which is a
special rate made expressly in consideration of this
agreement, in consideration of which, the party of the
second part agrees to take care of said freight while on
the trip, and load and unload the same at his or thejr
own risk and expense, and that the party of the first
part and connecting lines over which such freight may
pass shall not be responsible for any loss, damage, or
injury, which may happen to said freight in loading,
torwarding, or unloading, by suffocation or other injury
caused Ly overioading cars, by escapes from any cause
whatever, by accident in operating the road, or delay
caused by storm, fire, failure of machinery or cars, or
obstruction of the track from any cause, or by fire from
any cause whatever, or by any other cause except gross
negligence, and that said party of the first part and
such connecting lines shall be deemed merely forward-
ers, and not common carriers, and only liable for such
loss, damage, injury, or destruction of such freight as
may be cansed by gross negligence and not otherwise,
And said party of the second part agrees to assume all
risk of damage or injury to, or escape of, the live stock
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which may happen to them while in the stock yards
awaiting shipment.”

The cause was referred to George H. Roberts, referee,
to determine all the issues between the parties. It is
unnecessary to set forth the evidence in detail. There-
was testimony tending to show that the damage was
caused by one of the cars being thrown from the track
near Doniphan, Kansas, and in consequence thereof sev-
eral of the animals afterwards died. The referee found
for the plaintiffs below, and assessed their damages at
$1900. Judgment was rendered on his report by Pounp,
J., and the cause was brought here by the railroad upon
petition in error.

S. B. Galey, with whom was R. E. Knight and
James E. Philpstt, for plaintiff in error, cited Dawid-
son v. Graham, 2 Ohio State, 131. 1 Greenleaf Evi-
dence, Secs. 66, 68. 3 Id., Sec. 11. Wharton on Neg.,
Sec. 421, and notes. . French v. Buffalo, 4 Keyes, 108.
Squire v. Hollenbeck, 9 Pick., 351. City of Lowell v.
Parker, 10 Metcalf, 309. Baltimore and Ohio Rail-
road v. Rathbone, 1 West Virginia, 87. Smith v. N.
Y. C. R. R. Co., 29 Barb., 132. Knell v. United States
and Brazil Steamship Co., 33 New York Superior
Court, 423. @Graham v. Davis, 4 Ohio State, 362.
Yates v. Shepardson, 27 Wis., 239, '

George E. Pritchett, for defendant in error, cited
Wolfe v. Supervisors, 19 How., Pr., 370.  Richards v.
Westcott, 2 Bosw., 602. Joknson v. Hudson R. E. Co.,
5 Duer, 21. Durant v. Palmer, 29 New Jersey Law,
544. Pennsylvania R. R.v. McTighe, 46 Penn. State,
316. Same v. Weber, 76 1d., 157. Milwaukee and
Chicago R. R. v. Hunter, 11 Wis.,, 160. McKyring v.
Bull, 16 New York, 297. Glazer v. Clift, 10 Cal., 303.
Brazill v. Isham, 12 New York, 9.
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Gaxrr, J.

The plaintiff in error, alleged in its answer, filed in the
court below, that it received the stock from the Atlantic
and Pacific R. R. Co., with whom the defendants in error
had agreed that the said company, and all connecting
lines over which the stock should be transported, should
be deemed merely forwarders and not common carriers,
and only liable for such damage or injury of such freight
as may be caused by gross negligence only, and not other-
wise; and the plaintiff in error also plead some denials,
which will hereinafter be noticed.

The two main questions raised by the pleadings and
the record are:

1. Whether, under the agreement set up in the answer,
the plaintiff is released from the responsibility of a com-
mon carrier, in transporting the defendants’ property
over its railroad, and not answerable for damages to such
property, occasioned by its negligence; and,

II. Whether certain .testimony, offered by plaintiff
on the trial, was improperly rejected by the referee,
before whom the cause was tried.

In support of the agreement referred to in the first
proposition, it is claimed, that there is a legal distinction
between gross and ordinary negligence; and this view
has the support of some authorities. But we think, that
“strictly speaking, these expressions are indicative, rather
of the degree of care and diligence which is due from a
party and which he fails to perform, than of the amount
of inattention, carelessness, and stupidity which he exhib-
its;”’ and, therefore, by whatever name it may be called,
it is under every such name a * failure to bestow the care
and skill which the situation demands; and, hence, it is
more strictly accurate perhaps to call it simply negli-
gence.” Itisin itsproper philological meaning, simply
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negligence of a greater or less degree, nothing more and
nothing less.

The common law fixed the degree of care and diligence
due from railroad companies as common carriers; and a
failure to exercise this care and diligence is negligence,
without any legal distinction as being gross or ordinary;
and the better rule of law, sustained by the weight of
authority, is, that it is against the policy of the law to
allow stipulations which will relieve the company from
the exercise of that care and diligence, or which, in other
words, will excuse them for negligence in the perforra-
ance of that duty.”

In Farnham v. Camden and Amboy R. R. Co., 55
Pa. St., 62, it is said, “that a common carrier cannot
limit his liability so as to cover his own, or his servant’s
negligence.” Pennsylvania B. R. Co.v. Henderson, 51
Pa. St., 315; and the same general rule is held in Ohio.
Davidson v. Graham, 2 Ohio St., 139. Welsh v. Pitts-
burg, Fort Wayne, and Chicago R. R. Co., 10 Ohio St.,
75,76. Cleveland B. I Co. v. Curran, 19 Ohio St., 1,
12, 13.

When a carrier has an established business for carry-
ing articles or property, and “especially if that carrier
be a corporation created for the purpose of the carrying
trade, and the carriage of the property is embraced within
the scope of its chartered powers, itis a common carrier,
and a special contract about its responsibility does not
divest it of the character.” It cannot put off the essen-
tial duties of its employment. In some cases decided
more recently in the state of New York, the courts have
departed from the common law rule in respect to the
liability of common carriers, and their power to malke
special coutracts exonerating themsclves from negli-
gence; and some other state courts have followed, more
or less closely, these decisions; and we are now asked to
follow these authorities. On the contrary, we think the
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weight of authority so clearly sustains the view we have
taken of the law, and the doctrine is so well established,
that it is unnecessary now to enter upon an extensive
discussion of the question ~We shall conform our decis-
ion in this case to that of the supreme court of the
United States, in the case of Railroad Company v. Lock-
wood, 17 Wallace, 357, where will be found an elaborate
and able review and discussion of the whole subject.

As the agreement set up in the answer is in violation
of law and against public policy, it does not change the
character of the plaintiff from that of a common ecarrjer
to that of a bailee for hire. Hence, such agreement
does not lessen the plaintiff’s responsibility as such com-
mon carrier, nor remove its liability for negligence of
its servants.

In regard to the transportation of live stock by a rail-
road company, we approve and adopt the rule stated in
the case of Hemball v. Rutland and Burlington R. B.
Co., 26 Vt., 247, 254, in which it is said, that «it
is immaterial, whether the transportation of cattle is
regarded as their principal employment, or whether it ig
incidental and subordinate; the fact that they have under-
taken such transportation for hire, and for such persons
as choose to employ them, establishes their relation as
common carriers, and with it the duties and obligations
which grow out of it.” The same doctrine is held in:
Kansas Pacific Railway Co. v. Reynolds, 8 Kan., 634,
Same v. Nichols, Kennedy & Co., 9 Kan., 248. Wil
son v. Hamilton, 4 Ohio St., 722. Palmer v. Grand
Junction Railway Co., 4 M. & W, 749,

The second proposition is, whether the testimony
offered by the plaintiff was improperly rejected by the
referee. On the trial of the cause before the referee, the
plaintiff in error called two witnesses; and ¢ offered to
prove by them, that the injury to the mules and horses,
which defendants in error claimed were injured, was
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due to the fault and neglect of said defendants to feed
and water and take proper care ot the mules.” To this
testimony the defendants objected, the objection was sus-
tained and the plaintiff in error excepted. It seems clear,
that this offer contains new matter, which, if true, would
constitute a complete defense to the action. It admits
the injury complained of, and seeks to avoid all liabil-
ity by proof of new matter which would defeat the cause
of action. In Piercy v. Sabin, 10 Cal, 27, it is said,
that “new matter is that which would defeat the cause
of action.” In Stoddard v. Onondaga Annual Con-
Jerence, 12 Barb., 576, it is said, that ““new matter con-
stituting a defense, under the code, must be taken to
mean, some fact, which the plaintiff is not bound to
prove, in order to make out his cause of action, and
which goes in avoidance or discharge of the cause of
action alleged in the complaint.”” No doubt the rule is
correctly stated in the above cases, and is consistent with
the general principles of pleading; and the above offer
is clearly within the rule.

Now the first and second counts in the answer set up
new matter in respect to the manner and terms upon
which the stock was received to be carried over its road,
and deny that the defendant in error sustained any
damages or suffered any loss or injury to said mules
through the fault or negligence of the plaintiff in
error, and the third count denies that the mules and
horses were injured and damaged as alleged in the
petition, and that defendant in error sustained any
damage by reason of injuries received by said mules or
horses on the line of its road. It is contended that
these denials are lantamount to a general denial; and
that, under such plea, the testimony offered is admissi-
ble: 1. To negative the averment in the petition that
the stock was injured by the negligence of the plaintiff
in error, and, 2. To affect and mitigate the dainages.
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Suppose the pleading be taken as amounting to a general
denial, then, is the new matter contained in the offer
admissible, under such plea, for the purposes contended
for? Now, I apprehend that, under the code, a general
denial goes only to every fact stated in the petition,
whieh the plaintiff is under the necessity of proving in
order to sustain his canse of action; that such denial is
intended only to controvert every material fact alleged
in a good petition and no more; and, therefore, that all
new matter must be set up affirmatively in the answer.

The code provides that: “The answer shall contain:

“First. A general or specific denial of each material
“allegation of the petition controverted by the defendant.

“Second. A statement of any new matter constituting
a defense, counter-claim, or set-off.”

This language is not merely directory; it is impera-
tive, and does not leave it optional with defendant to
plead new matter or not; hence, if he would avail him-
self of new matter as evidence in his defense, he must
set it up affirmatively in Lis answer. It seems clear,
that the statute is intended torequire each party to make
a plain, concise and distinct statement of the facts he
intends to prove in order to maintain his cause of action,
or his defense to the action, and thereby inform the
adverse party of the precise grounds upon which he
intends to rely. It is, however, true, that both in Eng-
land and this country, there was a gradual departure
from the earlier doctrine in the science of pleading, and
evidence in defense of an action was admitted, under a
general issue, without much regard to the pleading of
facts which constituted new matter of defense. It was
an unsafe and unjust departure, giving the defendant
undue advantages, which the other party could not foresee
and provide against; but the courts of England, it seems,
have returned from this departure, and again require
uew matter, which goes in avoidance or discharge of the
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cause of action, to be set up affirmatively. The statute
is designed to accomplish the same purpose; and in this
regard, it is restrictive in its operation in the admission
of evidence. DBut, under the statute, there is no general
issue, according to the meaning as applied to it by the
rulings under the departure referred to above; it is simply
a general denial of all the material allegations stated in
the petition, which the plaintiff would be required to
prove to make out his cause of action. In McKyring
». Bull, 16 N. Y., 308, this question is very elaborately
and ably discussed; and it is held that « the word defense,
as used in the code, must include partial as well as com-
plete defenses;” and that the law shonld “be construed
50 as to require the defendants, in all cases, to plead any
new matter constituting either an entire or partial de-
fense, and prohibit them from giving such matter in
evidence upon an assessment of damages when not set
up in the answer.” In Piercy v. Sabin, supra, after
stating that @l new matter of defense must be pleaded,
the court say that “this feature of the code is one of the
most beneficial and obvious improvements upon the
former system. This classification of defenses is simple,
logical, and just. Each party is distinetly apprised of
all the allegations to be proven by the other, and each is
therefore prepared to meet the proofs of his adversary.”
Pier v. Finch, 29 Barb., 170.  Walton v. Minturn, 1
Cal., 362.

The testimony offered by the plaintiff in error is not ad-
missible, under a general denial, for the purposes con-
tended for, because it would be evidence of new matter,
which admits the injury complained of and goes in
avoidance or discharge of the cause of action, and is not
set up affirmatively in the answer; and, therefore, it is
not deemed necessary now to determine what would be
proper evidence in mitigation of damages in this case.

‘Again, it is contended that the findings of the referee
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are against the weight of, and contrary to, the -evidence.
We have carefully examined the evidence, which seems
to be fully set forth in the bill of exceptions, and while
we find some conflict in it, we are by no means prepared
to say that the findings are contrary to law and the evi-
dence. A reviewing court will not disturh 2 verdict on
the alleged ground that it is contrary to evidence, unless
it manifestly is so; and will always hesitate to do so,
where doubts as to its propriety arise out of a conflict in
oral evidence, and the mere difference of opinion between
a reviewing court and the court which tried the cause as
to the weight of evidence, is not sufficient to reverse a
judgment. To justity such reversal, the preponderance
of evidence against the findings must be clear, obvious,
and decided, or so great as to indicate prejudice, par-
tiality, or corruption on the part of the referee. Ed-
wards on Referees, 150. /de ». Churchitl, 14 Olio St.,
377, Vansteenburgh . Loffman, 13 Barb., 28.

It is said that the referee was not sworn, and, there-
fore, the proceedings before Lim in the case are not
valid, and should be set aside. But in regard to this
question the record is silent, and lence the presumption
is that he was properly sworn, unless the contrary clearly
appears. The record, however, clearly shows that the
parties appeared before the referee, and proceeded with
the reference to a tinal conclusion in the casc; and hav-
ing done so, without ohjection on the ground that the
referee was not sworn, it must be Leld that the right to
object was waived. Reed . Tulford, 10 Verm., 568,
Putnam v. Dutton, 8 1d., 896. Kcator ». Ulster and
Delaware Plank Road Co., T How. Pr, 41.

JUDGMENT AFFIRMED.
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Tae CoMMISSIONERS OF J EFFERSON COUNTY, PLAINTIFFS IN
ERROR, V. THE PropPLE X REL. N. K. GRIGGS, DEFEND-
ANT IN ERROR.

1. County Bonds: CONSTITUTIONAL LAW: S8PECIAL LEGISLATION.
The legislature of 1875 passed an act ‘‘ anthorizing the county
commissioners of Jefferson county to provide funds for the pay-
ment of certain outstanding warrants of said county,’’ by issuing
bonds, selling the same, and using the proceeds in payment of
warrants issued to contractors for the erection of a court house
and jail: Held, that the commissioners having express authority,
under the statutes then in force, to contract for the erection of
gaid buildings, and the county being justly indebted therefor, the
legislature had full constitutional power to pass the act in question,

Error to the district court for Jefferson county. The
commissioners of that county in May, 1872, entered into
a contract with certain parties for the erection of a court
" house and jail. In part payment thereof they issued
warrants to the contractors upon the court house fund
levy of that year. In April, 1878, this levy was stricken
from the assessment roll by order of the commissioners,
and the county treasurer instructed to return all moneys
collected by virtue of said tax to the persons having paid
the same. In 1875, the legislature passed the special act
set forth in the opinion. Prior thereto the warrants re-
ferred to had been assigned to N. K. Griggs, and the
commissioners refusing to issue the bonds required by
the act, he brought an action of mandamus against
them. Judgment below was rendered in his favor, to
reverse which the commissioners came here on petition
in error.

Brown, England & Brown, for the commissioners.

I. Thelegislature, in passing the law under which this
proceeding is brought, and particularly that portion of the
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act which declares the warrants therein mentioned to be
valid and binding upon the said county, and finds
specitically the amount due upon them, and the manner
in which they should be paid, exercised judicial power.
It is a usurpation of judicial authority incompatible with
the spirit of our government. To adjudicate upon and
protect the rights and interests of individnals, to com-
pare the claims of contending parties, and to decide pri-
vate disputes between them according to the established
rales of law, is the peculiar and exclusive province of the
judicial departwment. Cincinnats ete. B. R. Co.v. Com’rs
Clinton 00.,10.8.,81.  Peoplaw. Supervisors of New
York, 16 N. Y., 432. State v. Adams, 44 Mo., 570.
Ervine's Appeal, 16 Penn. State, 266. Greenough .
Greenough, 11 Penn. State, 494.

It the act to be performed is the settlement of a claim
between contending parties, if it determines or tends to
determine disputes between individnals, it is necessary,
in order to make such settlement or determination under-
standingly, to give the parties a chance to be heard, and
this can be done only in the courts. The act in question is
in the nature of a judicial decree. It finds: Jirst, that cer-
tain warrants are valid and binding upon said county;
second, the amount due upon each of said warrants; and
third, it authorizes and requires the commissioners to
bond the county of Jefferson, and dispose of the bonds at
ninety cents on the dollar, and with the money thus real-
ized pay these warrants and interest in full. Whether
these warrants were “ valid and binding” on said county
depends upon the construction of the law as it stood
when the act was passed. The amount due upon each of
these warrants could only be ascertained by an inquiry
into, and a determination of facts between debtor and
creditor. As to the bonding that can only be compelled
by an absolute despotism, and justified only on the
ground that might makes right.
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II. We are aware that by virtue of the authority
which the legislature has over municipal corporations, it
may compel them to raise the necessary means by tax to
meet and discharge the obligations properly resting-upon
them as such, whether they be legal or merely equitable
ormoral. But we submit that when a demand is asserted
against a munieipality, though of a nature that the leg-
islature would have a right to require it to incur and
discharge, yet if its legal and equitable obligation is dis-
puted, the corporation has the right to have the dispute
settled by the courts and cannot be bound by a legisla-
tive allowance of the claim. People v. Haws, 37 Barb.,
440. Sanborn v. Rice County, 9 Minn., 278. Common-
wealth v. Pittsburg, 34 Penn. St., 496. Plimpton v.
Somerset, 33 Vt., 283. Cooley’s Constitutional Limita-
tions, 232-3.

III. The act in question does not purport to legalize
the acts of commissioners in issuing these warrants. It
simply declares that the warrants are valid and binding
upon said county. It cures no defects, dispenses with
no formalities, takes away no defenses however technical.
It is simply the opinion of the legislature that the war-
rants are valid and binding upon said county. And itis
now insisted that this opinion is conclusive on this court.
But we submit that such is not the case. We say that
the legislature cannot compel the courts to adopt a par-
ticular construction of a law which it permits to remain
in force. Postmaster-General v. Early,12 Wheat., 148.
Haley v. Philadelphin, 63 Pa. St., 45. Salters v. Tobias,
3 Paige, Ch., 338. People v. Supervisors of New York,
16 N. Y., 424. Cooley’s Const. Lim., 94.

E. Wakeley and N. K. Griggs, for defendant in error.

I. By the statutes in force in 1872 (revised statutes
of 1867, page 42, Sec. 28), the commissioners had express
Vor. v—9.
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power to provide for the erection of county buildings
and enter into contract therefor.

There being no limitation either express or implied,
upon the amount which they might contract to pay for
such buildings, and no restriction upon their power to
enter into contract therefor, the contract with Dort &
Watson was valid. Kinsey v. Pulashs County, 2 Dil-
lon C. C., 253. “When power is given to a corporation
to do an act, it has a right to do whatever is necessary to
accomplish the act.” Ketohum v. City of Buffulo,14 N.
Y., 356. Douglass v. Mayor, ete., of Virginia City, 5
Nev., 147. People v. The Supervisors of Albany, 28
Howard’s Prac., 22. First Municipality of New Orleans
v. MeDonough, 2 Rob. (La.), 244. Bank of Chillicothe
v. The Town of Chillicothe, T Ohio, 854. Curtis v.
Leavitt, 15 N. Y., 9. Mills ». Gleason, 11 Wis., 470.
State v. Milwavkee, 25 Wis., 122. Dillon Muniec, Cor.,
92, 407 (n), 685 (n).

II. The commissioners were expressly authorized by
statute to consider, determine and allow claims against
the county, for, or growing out of, matters within their
jurisdiction (Revised Statutes, 1867, page 37); and per-
sons having claims against the county, should present
them to the commissioners for allowance before suit
should be brought to recover thereon. Zuzerne . Day,
23 Penn. St., 141. Zove ». Commissioners, 64 N. C.,
706.

That the commissioners had power to determine and
adjust the claims of the contractors for work, and allow
a claim or account therefor, and were the special tribunal
empowered by law so to do, seems very clear. If errors
were committed by them, so long as they acted within
their jurisdiction, they could be corrected only by appeal,
or at the most by some direct proceeding. Their action
cannot be attacked or inquired into collaterally. In this
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case they had power to modify the contract—to enlarge
the time of completion—to vary the time or terms of
payment with the consent of the contractors—to pay a
given amount for the work already done—or pay in ad-
vance of the time fixed by the contract for some portion
of the work. Hence, the action of the board in Novem-
ber, 1872, was a determination that the amount then
allowed, and for which warrants were issued, was due
and payable to the contractors. This was a judicial
determination and is binding upon the county. Brewer
. Otoe County, 1 Neb., 378.  Chase v. Saratoga county,
33 Barb., 603.

III. The plaintiff in error claims that the act of Feb-
ruary 2, 1875, is unconstitutional. It is for the person
making the charge to show where the act violates the
provisions of the constitation. An act will not be held
unconstitutional unless it clearly appears to be so. Dil-
lon’s Mun. Cor., Sec. 38. Cooley’s Con. Lim.,173. e
People v. Denniston, 23 N. Y., 247, 251.

IV. Whether or not the commissioners had the author-
ity to issue the warrants, still the legislature had the power
to, and did legalize them by retroactive act. The legis-
satnre might have authorized the levy of the tax and the
issue of the warrants in the first instance; if so, it may
legalize them after they are issued. Any act which the
legislature may authorize it may by retroactive legisla-
tion legalize. Cooley’s Con. Lim., Secs. 372-382. Sat-
terlee v. Mathewson, 2 Peters, 380. Bissell v. City of
Jeffersonville, 24 Howard, 287. Thomson v. Lee County,
3 Wall, 327. The City v. Lamson, 9 Wall., 477. St.
Joseph Touwnship v. Rogers, 16 Wall,, 644. McMillen
v. County Judge, 6 Towa, 304. The State v. Squares,
26 Towa, 34«
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MaxwrLL, J.

Under the issue presented by the pleadings, it is only
necessary for us to determine, whether the legislature
had authority to pass the special act, approved February
2, 1875, or not.

The act in question provides: “That the county com-
‘missioners of the county of Jefferson are hereby author-
1zed and required, on or before the first day of April,
1875, to prepare in due form, and cause to be printed in
proper style, a sufficient amount of bonds of said county,
which, when sold as hereinafter mentioned, will realize
a sufficient amount to pay off the outstanding ‘Court-
House Fund’ warrants, with the interest thereon, men-
tioned in section four of this act.

“Such bonds shall be for the payment, by the county
of Jefferson, of the sums specified therein, and shall be
each in amount not to exceed five hundred dollars; shall
ran not more than five years from the first day of April,
1875, and shall draw interest at the rate of ten per cent
per annum, payable annually; said bonds together with
the interest due thereon, shall be made payable in the city
of New York. Said bonds shall be signed by the chair-
man of the board of county commissioners, and coun-
tersigned by the county clerk of said county.

“The county commissionsrs of said county of Jeffer-
son shall levy a tax at the time other taxes are levied in
the year A. D. 1875, and annually thereafter, sufficient
to pay the interest on said bonds when the same becomes
due, and they shall also make provision by the levying
of taxes for the payment of the principal of said bonds,
on or before maturity thereof.

“Said bonds shall be issued by the said board of county
commissioners, and shall be sold under their direction,
at not less than ninety cents on the dollar. The money
arising from the sale of said bonds shall constitute a
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fund for the payment of the following county warrants
and interest thereon, issued by said county of Jefferson
upon the ‘Court-House Fund’ of said county, which
said warrants are hereby declared to be valid and binding
upon said county.”

In Darlington v. The Mayor, etc., 31 N. Y., 164, the
court say : “ Let us suppose the city to be the owner of
a parcel of land, not adapted to any municipal use; but
valuable only for sale to private persons for building pur-
poses, and the like. No one, I think, can doubt but what
it would be competent for the legislature to direct it to be
sold, and the proceeds devoted to some municipal or
other public purpose within the city, as a court-house, a
hospital, or the like.”

In Brewster v. The City of Syracuse, 19 N. Y., 116,
the parties had contracted to construct a sewer for the
city for an agreed price, which had been fully paid. The
city charter prohibited the payment of extra compensa-
tion to contractors in any case. The legislature after-
wards passed an act authorizing the city council to col-
lect, and pay to the contractor, the further sum of
$600.00, in addition to the contract price. The court
held the act constitutional. '

In Thomas v. Leland, 24 Wend., 65, where certain
parties had given a bond to the state conditioned to pay
the difference in the cost of constructing the Chenango
canal, in making connection with the Erie canal at the city
of Utica, instead of Whitestown, as originally intended,
afterwards the legislature passed an act requiring the sum
due to be levied on the real estate of the city of Utica; the
court Aeld: “The general purpose of raising the money
by tax was to construct a canal, a public highway, which
the legislature believed would be a benefit to the city of
Utica as such; and, independently of the bond, the case
is the ordinary one of local taxation to make or improve
a highway. If such an act be otherwise constitutional,
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we do not see how the circumstance that a bond had
been given, securing the same money, can detract from
its validity. Should an individual volunteer to secure a
sum of money in itself properly leviable by way of tax
on a town or county, there would be nothing in the
nature of such an arrangement which would preclude
the legislature from resorting, by way of tax, to those
who are priwarily, and more justly liable.”

In Kirby v. Shaw, 19 Penn. State, 258, where, under
an act of the legislature, approved April 3, 1848, the
commissioners of Bradford county were required to add
$500.00 annually, until 1857, to the ordinary taxes of
the borough of Towanda, for the purpose of erecting a
court-house and jail in that borough, the act was held to
be constitutional.

In the case of Miller and Swan v. Graham ond Smith,
17 Olio State, 1, where, under the act of March 24, 1859,
“To provide for locating, establishing, and constructing
ditches, drains, and water-courses,’”’ the defects and errors
in the proceedings were fatal to their validity; but, after
the taking effect of the act of March 24, 1864, supple-
mentary to the act of March 24, 1859, the court refused
to enjoin the collection of an assessment to pay for
making a ditch, but remanded the cause to the distriet
court, with instructions to permit the parties to show
wherein they had been injured by the failure of the
commissioners to comply with the law.

The answer in the case states:

1st. That the writ does not state facts sufficient to
authorize a recovery.

2d.  That the act of February 2, 187 5, is unconstitu-
tional and void.

8d. That the warrants in question were issued with-
out authority of law, and without any consideration, and
are frandulent and void.

4th. That, on the twelfth day of May, 1878, the
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relator commenced an action on the warrants in question
in the district court of Jefferson county, to which the
defendants filed an answer, setting up a perfect defense.

The action referred to was dismissed without preju-
dice, on the twelfth day of May, 1875.

Section 28, chapter 9, revised statutes of 1866, in force
at the time this contract was entered into, provides that
“gaid commissioners shall have authority and power to
provide for the erection and repairing of court-houses
and jails, and other necessary buildings for the use of
the county; and to carry out the provisions of this section,
they shall have power to make contracts, on behalf of the
county, for the building and repairing of the same.” The
authority to make the contract in question is here ex-
plicitly given, and, so far as the record discloses, there
has been no abuse of that authority. There is nothing
in the record to show the valuation of the real and per-
sonal property of Jefferson county, for the year 1872;
nor are we informed of the amount required to be
raised by taxation for “ordinary county revenne,” for
that year; although there was levied for ““county general
fand” six mills on the dollar, for “court-house fund ”
five mills on the dollar, ete. There is no such fund
known to the law as the ““court-house fund.” Buildings
of this kind should be paid for out of the fund derived
* from “ordinary county revenue,” and, so far as the record
discloses, warrants could have been drawn on that fund
for the amount due.

It any valid defense existed against the payment of
these warrants, it should have been set up by a statement
of the facts constituting the alleged defense in the an-
swer in this action; but nothing of the kind is attempted.
No issue is raised as to the amount due the contractors.
The commissioners issued warrants for the amount they
considered to be due, and no foundation is laid to disturb
their finding.
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That Jefferson county is justly indebted to the relator
for the amount of the warrants in question, will not be
controverted; and, where such is the case, there is no
doubt of the power of the legislature to require the
county to issue its bonds for the amount of its indebt-
edness.

The provisions of the law, that the bonds shall not be
sold for less than ninety cents on the dollar, are for the
protection of the county; but it is the duty of the com-
missioners to sell the bonds for the highest price that
can be obtained.

The judgment of the district court is clearly right,

and must be affirmed.
JUDGMENT AFFIRMED.

A. L. PaLMER, PLAINTIFF IN ERROR, V. THE CITY OF
LINCOLN, DEFENDANT IN ERROR.

Master and Servant: LIABILITY OF MASTER FOR NEGLIGENT
ACTS OF SERVANT. Where an obstruction in a street is purely
collateral to the work contracted to be done, and is entirely the
result of the wrongful acts of the contractor or his workmen, the
rule is that the employer is not liable; but where the obstruction
or defect which occasioned the injury results directly from the acts
which the contractor agrees and is authorized to do, the person
who employs the contractor and authorizes him to do the work is
equally liable to the injured party.

Error to the district court for Lancaster county. Tried
below betore Pouno, J. The opinion states the case.

M. H. Sessions, for plaintiff in error.

I. The doctrine as finally settled in this country by
the clear weight of authority is, that when ome person
contracts with another, who is a skillful, competent, and
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reliable person, for the doing of a piece of work or job,
the performance of which is not in itself a nuisance, and
the contractor has the entire control and management of
doing said work or job to the exclusion of the employer,
he in no wise interfering in the execution of the same, or
in the employment of the men in the performance of the
same, is not liable to third parties for injuries to such par-
ties by the contractor’s negligence. The true test in deter-
mining the question is, did the relation of contractor and
contractee exist between the employer and the employe!
and did the employer retain the power of controlling the
work? If the relation of contractor and contractee did
exist, and the employer did not retain the power of con-
trolling the work, then he is not liable for such injuries,
The principle of respondeat superior has no application,
Wharton on Negligence, section 181 and 817. Hilliard
v. Richardson, 3 Gray, 349. Brackett v. Lubke, 4 Allen,
189. DeForrest ». Wright, 2 Mich., 368. Cincinnati
». Stone, 5 0. 8., 38. Cuff, Admr., v. B. R. Co.,35 N.
J. Law, 17.  Boswell v. Laird, 8 Cal., 469. Meyer v.
R. R. Co., 2 Neb., 319. Van Wert v. City of Brook-
lyn, 28 How. Prac., 451. Eaton v. B. R. Co., 59 Me.,
521. Callahan v. B.& M. R. R. Co., 23 Towa, 562.
Kellogg v. Payne, 21 Towa, 575.

IT. Butitiscontended that when the contract between
the contractor and contractee contains a stipulation for
the performing of the work, which was the cause of the
injury complained of, that then the contractee does
become liable, and the rule of respondeat superior
obtains. In other words if the contract be for the entire
erection of the building, and thatinvolves the digging of
an excavation in the proper erection of the same, and the
contractor negligently and carelessly leaves the same
unguarded so that a stranger falls into the same and
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receives injuries, that in that case the rule of respondeat
supertor obtains, and the employer is liable.

" That there are cases that make this distinction and so
hold is not disputed; but that such is the weight of
authority, or that it is sound in principle, is denied.
Blake v. Ferris, 5 N. Y., 48. Packv. The M ayor, ete.,
8 N. Y, 222. Kelly v. The Mayor, ete., 11 N. Y., 432.
Scammon v. Chicago, 25 111, 424. Painter v. Pitts-
burg, 46 Penn. State, 213. Blackwell v. Wiswall, 24
Barb., 8355. Barry v. St. Lowis, 17 Mo., 121. Du Pratt
v. Lick, 38 Cal., 691. Overton v. Freeman,73 E. C. L,
866. Williard v. Tatham, 57 Penn. State, 374.

Cobb, Marquett & Moore, for defendant in error.

I. The liability of Palmer arises, first, from the fact
that he is the author of the excavation that caused the
injury; second, that the law imposes on every one who
causes a hole to be made in a sidewalk to see that it is
made safe for the public. Palmer being the owner of
the adjacent lot is the wltimate superior; he alone can
determine that the excavation shall be made, and by
eausing the same to be made he incurs the obligation to
the public to see that the same is so guarded or fenced
that persons will not be injured.

II. The party that causes the injury ought to be the
person who responds in damages for the injury so caused.
Shearman & Redfield on Negligence, 84, p. 107. Whar-
ton on Negligence, 186. Dillon’s Mun. Corp., 793, 794,
795.  Chicago v. Robbins, 2 Black, 418. Id., 4 Wall,,
657. Detroit v. Corey, 9 Mich., 165. Storrs v. Utica,
17N.Y.,104. Congrevev. Smith,18 1d., 83. Milford
v. Holbrook,9 Allen, 17. Littleton v. Richardson, 32 N.
H., 59. City of Brooklynw. City R. R. Co.,47 N. Y., 475.
Wood v. Mears, 12 Ind., 515. Rowell v. Williams, 29
lowa, 212. Portland v. Richardson, 54 Maine, 45.
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The obligation of Palmer is one created by law. No
man can authorize a hole to be dug in the ground, which
is dangerous in itself, on his own land or land which he
controls without incurring an obligation to see that the
hole is so guarded as not to be dangerous to those who
may pass near the same. Shearman & Redfield on Neg-
ligence, 107.

Or, in other words, the right Palmer had to make the
excavation in the side-walk opposite his lot was a right
qualified by the duty he owed to all persons who might
pass the same while the excavation remained open, to
see that it was so guarded and lighted in the night time
that it would be safe for passers by.

Palmer could not absolve himself from this duty he
owed to all by making a contract with one, perhaps irre-
sponsible, person. This would be to allow him to get
rid of the duty he owed to A, B, and C, and the public,
" by making a contract with D.

No one can contract away the duty he owes to the
public. Shearman & Redfield on Negligence, 83. /nAab-
ttants of Stoughton v. Porter, 13 Allen, 191,193. City
of Brooklyn v. Brooklyn City R. B.Co., 47 N. Y., 484.

MaxweLL, J.

The city of Lincoln brought its action in the district
court of Lancaster county, against A. L. Palmer, to
recover of him the amount of a judgment, interest, and
costs, recovered by Humphrey D. Gilbert against said
city. The petition alleges that “the plaintiff is a city
of the second class; that Alfred L. Palmer was, on or
about the first day of October, 1873, and at the time the
injuries received by Humphrey D. Gilbert hereinafter
stated, the owner of lot seven in block fitty-six in the
city of Lincoln; that said lot is situated on and fronts
on O street, one of the public streets of said city; that
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said defendant prior to that time had wrongfully exca-
vated in the side-walk next to and adjoining his said lot,
an area of' great length, width and depth to-wit: twenty-
five feet long, fifteen feet wide, and nine feet deep, and
wrongfully suffered the same to remain uncovered and
unguarded, so that one Humphrey D. Gilbert on or about
the night of the eleventh of October, 1873, while exer-
cising reasonable care and prudence in passing along the
street or sidewalk fell into it and was greatly injured;
that said Gilbert brought suit against said city in the
distriet court of Lancaster county, and at the April term,
1875, recovered a judgment for one thousand dollars and
costs amounting to three hundred dollars, which sum the
said city paid on the twelfth day of October, 1875,
amounting in all to the sum of $1,350.43; that althongh
said city is primarily liable, yet the said Alfred L. Palmer
is responsible over to the said city for the amount of the
Judgment, interest, and costs, so recovered and paid by
said eity; that after the commencement of said suit by
said Gilbert against said city, the said Palmer, defendant
herein, had due notice that said suit was pending against
said city of Lincoln, and employed counsel to defend the
same; wherefore plaintiff prays judgment, etc.”

The plaintiff in error (defendant in the court below)
admits in his answer to the petition that the defendant in
error is a corporation; ¢ that he was the owner of lot seven
in block fifty-six at the time alleged in the petition; admits
there was an excavation on O street in front of said lot, but
denies that he had wrongfully made said excavation, or
that he wrongfully suffered said excavation to remain
uncovered or unguarded, or that he had in any way or
manner suffered said excavation to remain uncovered or
unguarded; and he denies that he had any control over
or about said excavation at the time said Gilbert fell into
the same, or that he ever had any control over or about
the same; admits that said Gilbert fell into said excava-
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tion as alleged; admits that said Gilbert recovered judg-
ment against the city for the amonnt set forth in the
petition, and that the city has paid the same; admits that
lie had notice of the pendeney of said suit and the trial
thereof; but the defendant denies that he is responsible
over, or that he is in any way or manner liable to this
plaintiff for the amount of said judgmnent for damages
and costs so recovered, for the reason that this defendant
on the twenty-third day of Septemnber, 1873, being desir-
ons of erecting a Lrick Dbuilding on said lot did upon
that day make and enter into a written contract with
Denny and Doolittle, skiiltful, reliable and competent
builders in said city, for the erection of said building
upon said lot for the gross sum of §6,760.060 (a copy of
the contract and exhibits are set out in the answer), that
on the twenty-third day of September, 1873, delendant
surrendered the possession of said lot to said builders
for the purpose of thus erecting and building thereon
under said contract; that said Denny and Doolittle, con-
tractors as aforesaid, entered upon and into the possession
of the same for the purpose of erecting said building
thereon under said contract; and that the entire work in
the erection of said building upon said lot was done
under their management and control; ¥ % % that
at the time when this defendant had no possession of or
management of or control of said lot, or of the work in
erecting said building thereon, the said Gilbert fell into
said excavation, and received the injuries complained of;
the defendant denies every allegation in the petition not
heretofore admitted or denied.”

To this answer a demurrer was filed on the ground
that the facts stated therein were not sufficient t consti-
tute a defense to the action. The court sustained the
demurrer and rendered judzment for the plaintiff. The
defendant, Palmer, brings the case into this court hy
petition in ervor.  The errors assigned are:
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First. That the court erred in sustaining the de-
murrer of the defendant in error to the answer of the
plaintiff in error.

Second. That the court erred in rendering judgment
for the defendant in error against the plaintiff in error,
upon the pleadings, for the sum of 81,388.40 damages
and costs of suit.

The plaintiff in error insists that having let the con-
tract to make the necessary excavation, and for the erec-
tion of a building on the lot in question, to competent
and skillful contractors, such contractors not being under
his direction or control, he is, therefore, not liable to
third persons for injuries sustained by them in conse-
quence of the negligence of the contractors in the prose-
“cation of the work.  All the cases to which our attention
has been called hold the principal liable where the relation
of prineipal and agent or master and servant exists; but
there is a direct conflict of authority, particularly in the
earlier cases, as to such respousibility where an indepen-
dent contractor intervenes. In Clurk v. F'rye, 8 Ohio
State, 879, a case somewhat similar to this, the court
held that the rule of respondeat superior could arise
only out of the relation of superior and subordinate,
and that the reason of the rule is to be traced to the
power of control and direction which the superior has a
right’to exercise, and which for the safety of others he is
bound to exercise, over the acts of his subordinates; but
the court held that this rule of liability did not apply in
case of injury sustained by reason of negligence in the
manner of conducting the execution of a’job of work in
building a house, where the builder by the contract had
taken upon himself the responsibility of the employment
of his own hands, and the control and direction of the
work, in conformity with the terms of the contraet,
The reasoning by which this able conrt reached this
conclusion appears to have been this: That as Clarx
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had let the entire contract to Freeman, a contractor,
he could not, therefore, be liable for the carelessness
of the workmen in doing the work. That is undoubtedly
true as to the manner in which the work is performed;
but where the injury results from an excavation having
been made in the street at the direct instance of the lot
owner, and in pursuance of a contract entered into, even
with an independent contractor, for that purpose, the lot
owner is the ultimate superior and is liable. And this
principle is recognized in Olark v. Frye. The courl
say: “If the owner of real estate should willfully allow
a nuisance to be created, or to be continued by another
on or adjacent to his premises, in the prosecution of a
business for his benefit and under his authority, when he
had full power to prevent or abate the nuisance, he would
be justly liable for any injury which might result there.
from to another person.”

In Scammon v. Chicago, 25 Ill., 424, the court held
that if the nuisance necessarily occurs in the ordinary
mode of doing the work, the occupant or owner is liable;
but if it is from the negligence of the contractor or ‘his
servants then he alone should be responsible. The court
in that case assumed that the contractor or his servants
were negligent, and therefore there could be no recovery.

In Hilliard v. Richardson, 3 Gray, 349, the owner of
a building contracted with a carpenter at an agreed
price to furnish the material and repairit. The carpen-
ter employed a teamster to haul lumber, who left it in
the middle of the street in front of the lot, and in con-
sequence thereof an accident occurred. The court held
that it was not a nuisance erected by the owner of the
land or by his license to the injury of another.

In Storrs v. Utica, 17 New York, 108, the court say:
‘The cause of the accident therefore was not in the
manner in which the work was carried on by the labor-
ers; if it had been, their iinmediate employer, and he
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only, was liable for the injury. Butin a sense strictly
logical, as it seems to me, the accident was the result of
the work itself, however skillfully performed. A ditch
cannot be dug in a public street and left open and un-
guarded at night without imminent danger of such cas-
nalties. If they do occur, who is the author of the mis-
chief? Isitnot he who causes the ditch to be dug,
whether he does it with his own hands, employs laborers
or lets it out by contract? If by contract, then I admit
that the contractor must respond to third parties, if his
servants or laborers are negligent in the immediate exe-
cution of the work. But the ultimate superior or pro-
prietor first determines that the excavation shall be made,
and then he selects his own contractor. Can he escape
responsibility for putting a publie street in a condition
dangerous for travel at night by interposing the contract
which he himself has made for the very thing which
creates the danger? I should answer this question in
the negative.” .

The law on this subject is thus summed up in Robbins
v. Chicago, 4 Wall., 679: “Where the obstruction or
defect caused or erected in the street is purely collateral
to the work contracted to be done, and is entirely the
result of the wrongful acts of the contractor or his work-
men, the rule is that the employer is not liable; but
where the obstruction or defect which occasioned the
injury results directly from the acts which the contractor
agrees and is authorized to do, the person who employs
the contractor and authorizes him to do those acts is
equally liable to the injured party.” See, also, Chicago
v. Robbins, 2 Black, 418.

The plaintiff in error endeavors to shield himself from
liability by setting up the contract with Denny and
Doolittle for the erection of a building on the lot in
question, claiming that they had exclusive control of
the premises at the time; so far as appears from the
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answer the injuries cowmplained of were the direct
result of making the necessary excavation for the erec-
tion of the building, such excavation having been made
in pursuance of the contract. The plaintiff in error
is therefore the ultimate superior, and is liable equally
with the contractors. The question of notice does:not
arise in the case.

It is objected that the court erred in rendering judg-
ment for costs. The answer admits that  Gilbert recov-
ered judgment against said city for $1000.00 and for his
costs.”

‘We see no error in the ruling of the court. = The judg-

ment is affirmed.
JUDGMENT AFFIRMED.

Trr StATE oF NEBRASKA, EX REL. OrLO W. BIRMINGHAM,
v. Joux B. DINSMORE, COUNTY CLERK OF CLAY COUNTY.

1. County Seat: ELECTION: DESIGNATION ON BALLOTS. In an
election for the relocation of a county seat, where three points
only can be voted for, designated as ** Fairfield, Sutton, or Har-
vard,” and ballots voted for the first are entitled ¢ Fairfield
ticket,” describing accurately a sub-division of land within the
limits of the town site of Fairfield: Held, that such ballots must
be counted for Fairfield.

2. : : INTENTION OF VOTER. Where the intention of
the voter is clearly ascertainable from the ballot, with the aid of
extrinsic facts of a public nature connected with the election, the
law will require his vote to be counted.

3. : MANDAMUS. If the canvassers.of the vote of an

election neglect or refuse to count all the votes and fully perform
their duty, they may be compelled by mandamus to discharge
that duty.

Tuis was an application for a mandamus requiring
John B. Dinsmore, county clerk of Clay county, to call
Vor. v.—10
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to his assistance two disinterested electors in said county
and proceed to re-canvass the votes east at an election
held in said county on the twentieth day of September,
1875, for the relocation of the county seat. At that
time one F. M. Brown was the clerk of that county and
a member of the canvassing board, a majority of whom
rejected thirty-thrée votes cast in Edgar precinct, where-
by, under the law in reference to the removal of county
seats, Sutton would remain the county seat of that county.
If, however, the thirty-three votes had been counted, then
under the law another election would be held. This appli-
cation was brought for that purpose. An alternative writ
issued against Dinsmore, and upon the coming in of the
answer the cause was heard upon the pleadings and proofs.

James Laird and John C. Cowsn, for the relator.

Mason & Whedon, for the vespondent.

Gaxrr, J.

This cause is heard upon an alternative writ of man-
damus, and the answer thereto, and proofs. It appears
that an election was held in Clay county upon the ques-
tion of the relocation of the county seat, whicl resulted
in no choice of a place; and therefore, under proclama-
tion duly made, a second election was ordered to be held
on the twentieth day of September, 1875, designating
“ Fairfield, Sutton, or Harvard,” as the cligible places or
candidates for the location of the county seat.

Upon a canvass of the votes cast at this election, the
board of canvassers rejected thirty-three votes cast in
Edgar precinct, which it is alleged were cast for Fairfield.
Thealternative writ commanded the county clerk to make
a canvass of all the votes cast at this second election,
and especially to count the thirty-three votes cast in
Edgar precinct, and that a complete abstract be made of



JULY TERM, 1876. 147

The State, ex rel. Birmingham, v. Dinsmore.

all the returns of votes cast at said election, or show cause
why he has not done so. The answer denies that the
thirty-three votes cast in Edgar precinct were for the
town of Fairfield; but avers that they were cast for the
north half of the northwest quarter of section three, in
township five, north of range seven west, and ought not
to be counted or canvassed for the town of Fairfield; and
denies that said description of land is a part of the town
site of Fairfield. The proofs in the case clearly show
that the land deseribed on the ballots, is within the limits
of and constitutes a part of the town site of Fairfield.
And all the ballots cast in the several precincts of the
county were preserved in the mode required by law, and
were offered in evidence on the trial of the cause; and,
upon 2 careful inspection of them, it clearly appears that
all the ballots voted forFairfield, in the several precinets
of the county, are in the same form, in all respects, as
those voted in Edgar precinct, and all of them were
counted by the canvassers, except those of said precinet.
And furthermore the proofs show that at the first elec-
tion on the question of a relocation of the county seat,
the ballots voted for Fairfield were in the same form. It
is therefore clear without doubt, that it was universally
understood and known throughout the county that these
ballots voted in Edgar precinct were inténded and were
cast for the town of Fairfield; and, besides, these ballots
correctly describe a part of the town site of I airfield as
the point for the relocation of the county seat, and from
the designation of place on the ballots, the intention of
the voter may be plainly ascertained. Upon the facts in
this case, there can be no doubt that the votes cast in
Edgar precinct must be counted. The doctrine is well
established that extrinsic evidence of a public nature
connected with the election, is admissible to ascertain
the intention of the voter from the ballot. And the rule
is well settled that when the canvassers neglect or refuse
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to perform their duty, they may be compelled to dis-
charge that duty by writ of mandamus.

PEREMPTORY WRIT GRANTED.

Josepit E. LAMASTER, PLAINTIFF IN ERROE, v. GILsERT D.
ScorisLp AxD ALy A. COWPERTHWAIT, EXECUTORS
OF THE ESTATE OF WILLIANM FINDLEY, DECEASED, DEFEND-
ANT IN ERROR.

1. Jurisdiction of Courts of Equity: MUTUAL ACCOUNTS.
Under the code, discovery has ceased to be one of the objects
sought in a court of equity. Jurisdiction, therefore. in cases of
mutual accounts between the parties, cannot be maintained on
that ground, and is restricted to cases which have their origin in
intimate or confidential relations of the parties, and does not
extend to ordinary cases of mutual accounts between creditor
and debtor.

2. Practice: REFERENCE OF CAUSES. A purely legal action cannot
be referred, except by consent of the parties, as neither party
can be deprived of the right to a trial by jury in such cases.
Mills v. BMiller, 3 Neb., 94., cited and approved.

: oaTH OF REFEREE. The failure of a referee to take the
oath required by law is a mere irregularity, that is waived by the
parties proceeding to trial without objection on that ground.

Error from the district court of Otoe county.

It was an action upon an account, a copy of which
annexed to the petition, contains one hundred and thirty
items, nnder one hundred and twelve different dates,
from November, 1866, to December 31, 1872, and
amonnting to 810,960.G5; and has twenty-six different
credits, amounting to 88,332.26.

The sections of the civil code providing for the refer-
ence of causes are as follows:
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Sec. 298. All or any of the issues in the action,
whether of fact or law, or both, may be referred, upon
the written consent of the parties, or upon their oral
consent in court, entered upon the journal.

Src. 299. When the parties do not consent, the court
may, upon the application of either, or of its own motion,
direct a reference in either of the following cases:

First. Where the trial of an issue of fact shall re-
quire the examination of mutual accounts, or where the
- account is on one side only, and it shall be made to ap-
pear to the court that it is necessary that the party on
the other side should be examined as a witness to prove
the account; in which cases the referees may be directed
to hear and report upon the whole issue, or upon any
specific question of fact involved therein.

Second. Where the taking of an account shall be
necessary for the information of the court before judg-
ment, in cases which may be determined by the court,
or for carrying a judgment into effect.

Third. Where a question of fact, other than upon
the pleadings, shall arise upon motion or otherwise, in
any stage of an action.

Under this latter section the cause was sent to a referee,
and upon his report and finding judgment was rendered
against Lamaster, who brought the cause to this court
by petition in error. Pending the argument here Find-
ley died, and the cause was revived in the name of the
administrators of his estate.

Mason & Lehmann (with whom was J. L. Mitchell),
for plaintiff in error.

I. The first constitution of Nebraska, and the one
under which this controversy arose, provides that “the
right of trial by jury shall remain inviolate.” An
attempt of the legislature to abridge or impair it would
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be nugatory. But the matter we have to determine is,
what the constitution contemplates by “the right of trial
by jury.”” inasmuch as this right is more comprehensive
in some states than in others. As this is a state consti-
tution, intended to prescribe the mode of government
within the limits of certain territorial boundaries, we
are bound to presume that it meant to maintain inviolate
the trial by jury as it had obtained within those limits.
In short, that the right of trial by jury, as it was in the
territory of Nebraska, should be continued inviolate in
the newly formed state. The very phrase in which this
provision of the constitution is embodied renders such a
construction absolutely necessary. It proposesno change;
in fact, it provides against any and all change, so that
we must presume this right to have had existence in like
manner as its continuance was stipulated for. It could
not remain inviolate unless it had previously been so.
From whence was this inviolate right obtained? Where
are we to look to determine what it is? Certainly not
to the legislative enactments of the territory, for inviola-
bility is repugnant to their very nature; they are

** Variable as the shade
By the light quivering aspen made.”’

Each session brings with it innumerable amendments
and repeals, everything within legislative limits is sub-
ject to alteration and even total abolition, and for what-
ever is inviolable, we must look beyond legislative con-
trol, to the paramount authority of the territory, the
constitution of the United States. It may be objected
that this is 2 mere quibble with forms, but forms are
indicative of the nature of the substances. Moreover,
our position is supported by authority. Jsom ». The
AMississippi RB. R. Co., 36 Miss., 300. Work v. The
State, 2 Ohio State, 296.

Like considerations are suggested by the very nature
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and necessity of the case. Certainly the territorial gov-
ernment was not an absolute one; some limits there were
which it could not transcend. The territories were the
wards, and were, under the tutelage of the general gov-
ernment, entitled to its protection and subject to its
dominion. To it they owed their existence, and to it
they must render allegiance. The organic act defined
alike their powers and duties. See section 6, Organic
Act. This act, by express terms, confined the legislative
power within the bounds of the federal constitution.
Whatever rights the citizen possessed under the consti-
tution of the Urited States, could not be impaired by any
act of the territorial government, and any act of that
overnment having such a tendency would be null and
void. Tt follows, then, that the right of trial by jurf, as
defined in the federal constitution, was a right enjoyed
by every citizen in the territory, and was the right which
the constitution of the state preserved inviolate. In re-
spect to all the constitutional provisions and statutory
enactments applicable to this case, the history of Minne-
sota is identical with that of Nebraska. In each, the
territorial legislature enacted this statute authorizing
references, and in each was the provision preserving
inviolate the right of trial by jury embodied in the first
constitution of the state, and any authoritative expression
of judicial opinion upon the subject under discussion in
that state is, by every rule of judicial construction, entitled
to great weight in this. Whallon v. Baneraft, 4 Minn,,
109. The Saint Paul and Sioux City L. E. Co. v.
Qardner, 19 Minn., 132. See, also, Averill Coal and
0il Co. v. Verner, 22 Ohio State, 378. Joknson. v.
Wallace, 7 Ohio, 392. Grim v. Norris, 19 Cal., 140.
Williams v. Benton, 24 Cal,, 424. Board of Educa-
- tion v. Scoville, 13 Kan., 32. McMartin v. Bingham,
97 Towa, 23+.  United States v. Rathbone, 2 Paine C.
C., 579. Plimpton v. Somerset, 33 Vermont, 283.
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II. Another error assigned is the neglect of the
referee to take the oath prescribed by law. The pro-
vision of the statute upon this point is: “The referees
must be sworn or affirmed well and faithfully to hear
and examine the cause and to tnake a just and true
report therein according to the best of their understand-
ing.” Chap. 57, Sec. 303, p. 576, Gen. Stat. of 1873.

That the referee was not sworn is admitted, but it will
be urged that the plaintiff in error, by proceeding, waived
his right to object to the omission; and in support of this
position will be cited the authority of the New York prac-
tice reports.  That the cases in those reports are not in
point must be admitted on comparison of the codes of
New York and Nebraska. The 2 R. S. of N. Y., 384,
§ 45, was a provision similar to the one quoted above
from the code of Nebraska; but says a distinguished law
writer of the former state, “It may be doubted whether
this provision applies to any reference under the code,
particularly to a reference to hear and determine.” Hoff-
man on Referees, p. 24. The cases relied on are not at
all analogous to the one at bar. See Howard v». Sexton,
1 Denio, 440. Whalen v. Supervisors, 6 How. Pr., 278.
Keator v. Ulsier, T How. Pr., 41. But whoso has fol-
lowed the current of New York authorities upon any
question whatsoever in all its devious windings has
learned that it goes—

“ Winding in and winding out,
As still to leave a man in doubt

Whether the snake that made the track
Was going south or coming back."

The dubious compliment that Senator Carpenter paid
to New York reports, that they were so convenient, for
in them could be found decisions on every side of every
question, admits of but few exceptions, and the question
under consideration is not one of them. The authority
of the cases already cited is considerably shaken by Bon-
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ner v. McPhail, 31 Barb., 106, and the case nearest in
point that we have been able to find is The People, ex
rel. The Commissioners, v. Connor, 46 Barb., 333, and
this is diametrically opposed to them.  See, also, Kin-
ney v. Adams, 2 Harr. (Del.), 357. Toler v. Hayden,
18 Mo., 399. Fassett v. Fassett, 41 Mo., 516.

Scofield & Ireland, for defendant 'in error, to the
point that the court had no anthority to refer the cause,
cited Edwards on Referees, section 1. Lee v. T4llotson,
94 Wend., 338. Secott v. M’ Intosh, 2 Campbell, 238.
Elmore v. Thomas, T Abb. Pr., 70.  McCullough v.
Brodie, 13 How. Pr., 346. De Iart v. Corvenhaven, 2
J.C.,402. Kitchwm v. Clark, 22 Barb., 319. It has
been repeatedly held that when a referee has not been
sworn in a cause sent to him, it will not affect his finding
-where parties appear before him and try the cause with.
out objection. Whalen v. Board of Supervisors, 6
How. Pr., 278.  Keator v. Ulster, 71d., 41. Edwards
on Referees, 107.

MaxwELL, J.

This action was brought by Findley against Lamaster
for work, labor and services performed by him for the
defendant, and for money loaned and advanced at his
instance and request. The plaintiff claims abalance due
him of $2,628.19. Lamaster in his answer to the peti-
tion eclaims a balance due him of the sumn of §4,620.08.
Findley in his reply denies all the facts stated in the
answer.

At the September term, A. D. 1874, of the district
court the following order was made in the cause:

« And now on this day this cause cane on for hearing,
and it was ordered by the court that G. W. Covell be,
and he is hereby appointed referee to take the proofs,
find the facts and the law, and report the same to this
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court; to all of which the defendant by his attorney
excepted.”

The testimony was taken before the referee who found
in favor of Findley, and that there was due him from
Lamaster the sumn of $1,799.50. Exceptions were filed
to the report by the defendant which were overruled,
and judgment rendered on the report. The case is
brought into this court by petition in error.

The first question presented is the authority of the
court to refer a case of this kind without the consent of
the parties. This court in 4lls v. Miller, 3 Neb., 94,
held that a purely legal action eould not be referred,
except by consent of parties, as neither party can be
deprived of the right of trial by jury in such cases.

While courts of equity entertain concurrent jurisdiction
with courts of law in matters of account, yet if the
account can be fairly taken in a court of law, equity
will not interfere. Daithy v. Clemens, 6 Beavan, 165.

In Fowle v. Lawrason’s Exr., 5 Peters, 495, the su-
preme court of the United States held: “ that a court of
ehancery has jurisdiction in matters of account cannot ba
guestioned; nor can it be doubted that this jurisdiction
is often beneficially exercised; but it cannot be admitted
that a court of equity may take cognizance of every
action for goods, wares and merchandise, sold and deliv-
ered, or of money advanced, when partial payments have
been made, or of every contract express or implied, con-
sisting of various itens on which sums of money have
become due, and different payments have been made,
Although the line may not be drawn with absolute precis-
ion, yet it may be safely affirmed that a court of chancery
cannot draw to itself every transaction between individ.
uals, in which an account between parties is to be adjusted.
In all cases in which an action of account would be the
proper remedy at law, and in all cases where a trustee is
a party, the jurisdiction of a court of equity is undoubted,
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It is the appropriate tribunal. But in transactions not
of this peculiar character, great complexity ought to
exist in the accounts, or some difficulty at law should
interpose, some discovery should be required, in order to
induce a court of chancery to exercise jurisdiction.”

Some of the reasons why resort was had to a court of
equity are thus stated by a learned author. “If the
demand be of consequence, and the matter of an intri-
cate nature ¥ * * it is more advisable to-resort
to a court of equity, where matters of account are more
commodiously adjusted, and determined more advant-
ageously for both parties; the plaintiff being entitled to
a discovery of the books, papers, and the defendant’s
oath, and on the other hand the defendant being allowed
to discount the sums paid or expended by him.” Bacon’s
Abr. Accompt.

Judge Story says: “In cases of account, there seems a
distinct ground upon whieh the j urisdiction for discov-
ery should incidentally carry the jurisdiction for relief.
In the first place the remedy at law in most cases of this
gort is imperfect or inadequate. In the next place where
this objection does not oceur, the discovery sought must
often be obtained through the instrumentality of a mas-
ter, or of some interlocutory order of the court; in which
case it would seem strange that a court should grant
some and not proceed to full relief. In the next place,
in cases not falling under either of these predicaments,
the compelling of the production of vouchers and docu-
ments would seem to belong peculiarly to a court of
equity, and be a species of relief.” Story’s Equity Jurs.,
section 67.

Under the code, discovery has ceased to be one of the
objects sought in a court of equity; jurisdiction, there-
fore, in cases involving the examination of mutunal
accounts, cannot be maintained on that ground. The
parties to the suit may be examined as witnesses in the
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case; and a court of law has authority, equal to that
possessed by a court of equity, to compel the production
of books, vouchers, or other documentary evidence. The
jurisdiction of courts of equity is therefore restricted to
those cases which have their origin in intimate or con-
fidential relations of the parties, and does not extend to
ordinary actions involving mutual accounts between
creditor and debtor. In all such cases either party has
a right to demand a jury; and a court cannot refer such
a cause except by consent of the parties. This right is
guaranteed by the constitution and its application should
not be restricted by the courts.

It is conceded that the referee was not sworn. And it
is urged that as the law requires he should take an
oath, that the failure to do so renders the entire proceed-
ings void. The referee derives his authority from the
order of the court and not from the oath. The failure
to take the oath required by law, therefore, is a mere
irregularity that the parties waived by proceeding to trial
without objection on that ground. Keator v. Ulster
Plank Road Co., T How. Pr., 41. :

This is an action at law. The court, therefore, erred in
appointing a referee to determine the issues. The judg-
ment of the district court is reversed and the cause
remanded for further proceedings. '

REvVERSED AND REMANDED.

M. Justior GanrT, before whom the cause was argued
below, did not sit.
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Grorce P. UHL, PLAINTIFF IN ERROR, V. JOoEN May,
DEFENDANT IN ERROR.

1. Execution Sale. A purchaser ata sale under an execution is pro-
tected to the same extent as a purchaser at private sale, from
claims of third persons previously acquired from the debtor, of
which he had no notice.

2. Real Estate. Possession of land is notice to all the world, not
only of the possession itself, but of the right, title, and interest,
whatever it may be, of the possessor.

8. Judgment: riex. Where the legal title to real estate is in the
name of the judgment debtor, and such real estate is in the
possession of another party, the lien of the judgment attaches
only to the interest of the debtor therein.

4. Enjoining Sale. Where a conveyance would pass no title, but
would result only in casting a cloud on the title of the plaintiff,
the sale will be restrained.

Error from the district court of Richardson county.
Tried below before WeAvER, J. The opinion states the
case. '

George P. UhL, pro se.

I. A judgment lien is superior to an unrecorded deed,
and, therefore, stronger than a mere verbal sale, as set up
in plaintiff’s petition. Freeman on Judgments, Sec. 366.
Gower v. Doheney, 33 lowa, 36. McFadden v. Worth-
ington, 45 1ll., 362. Bennet v. Fooks, 1 Neb., 465.

II. The holder of a judgment has a lien on all the
land that the records show in the judgment debtor.
Martin v. Dryden, 7 11, 187. Massey v. Westcott,
40 I11, 160.

III. Possession under a parol contract of sale or unre-
cordetl deed is not such notice as will bar a judgment
creditor’s lien. Rogers v. Hussey, 36 lowa, 664. Hop-
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ping v. Burnam, 2 G. Greene, 39. Pomroy v. Stevens,
11 Met., 244.  Breed v. Conley, 14 Towa, 269. These
authorities above cited are all in point, and establish
the defendant’s lien (plaintiff in error) on the land.
M Mechan v. Grifing, 8 Pick.,149. Leach . Ansbacher,
55 Penn. 8t., 89. Plumer ». Lobertson, 6 S. & R., 184.

L. W. Thomas, for defendant in error, cited High on
Injunctions, 91. Key City Co.v. Munsell, 19 Towa, 305.
Norton v. Beaver, 5 Ohio, 178. Fondi v. Sage, 46
Barb., 109.  Moyer ». Hinman, 13 New York, 180. 3
Washburn on Real Prop., 283. Rupert v. Mark, 15
1L, 540. Morrison v. Kelly, 22 I, 610. McKinzie
v. Perrill, 15 Ohio State, 162.

Maxwerr, J.

On the 29th day of June, 1874, John May filed his
petition in the district court of Richardson county against
George P. Uhl, Elizabeth Monteravie and N. C. Cunning-
ham, alleging that “in the year 1866 he purchased from
Elizabeth Montecravie, for the agreed price of two hun-
dred dollars, which he then paid to her, the following
tract of land situated in the county of Richardson, in the
state of Nebraska, to-wit: The northwest quarter of the
southwest quarter of section twelve, in township three,
north of range sixteen east, containing forty acres. The
said Elizabeth Monteravie was then the owner and in
possession of said land, and at the time of said sale
delivered the possession thereof to the plaintiff; and ever
since that time the plaintiff has been in the actual and
exclusive possession and occupancy of the same. The
said Elizabeth Montcravie, at the time plaintiff so paid
the consideration money as aforesaid, agreed with plain-
tift' to deliver to him on demand a deed in fee simple for
said land, with the usual covenants of warranty, but
though requested she has failed so to deliver the same,
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Ever since the time above stated, to-wit: the year 1866,
the said Elizabeth Montcravie has had no title or interest
in said land, and has been the holder of the naked legal
title in trust for the plaintiff. Sometime in the year
1873, and while the plaintiff was in the actual and exclu-
sive possession and oceupation of said land, claiming
title thereto, the defendant George P. Uhl caused an
action to be commenced in this court, wherein he was
plaintiff and Elizabeth Monteravie was defendant, to
recover a sum of money, and in said action caused an
attachment to be issued and levied upon the land above
described, as the property of the said Elizabeth Mont-
cravie. The said Uhl claims to have recovered a judg-
ment in said action, and has caused the said land to be
seized on execution therein by the sheriff of said county,
and has had the same advertised for sale on the 30th day
of June, 1874, at the court house in Falls City, in said
county. The said Elizabeth Monteravie had no interest
or title to said land which could have been seized in
attachment or execution, of which said Ull then and
there had constructive notice.

The claim set up by said Uhl to said land, under and
by virtue of said attachment and execution, is illegal
and without foundation in law; but the same casts a -
cloud upon the title of plaintiff, and if a sale should be
made by the sheriff under said execution or order of
sale, the same would tend further to embarrass and cast
a cloud upon plaintiff’s title,” wherefore plaintiff prayed
for an injunction, etec. Uhl demurred to the petition on
the ground that the facts stated therein were not suffi-
cient to constitnte a cause of action. The demurrer was
overruled, to which exceptions were taken. The injunc-
tion was made perpetual. The case is brought into this
court by petition in error.

The demurrer admits that the plaintiff in the court
below purchased and paid for the tract of land in con-
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troversy, and was in actual possession thereof as such
purchaser before and at the time of the levy of the
attachment. ~Section sixteen of chapter sixty-one of
the General Statutes provides that “all deeds, mort-
gages, and other instruments of writing, which are
required to be recorded, shall take effect and be in force
from and after the time of the delivery of the same to
the clerk for record, and not before, as to all creditors
and subsequent purchasers in good faith and without
notice; and all such deeds, mortgages, and other instru-
ments shall be adjudged void as to all such creditors and
subsequent purchasers without notice, whose deeds, mort-
gages, or other instruments shall be first recorded; pro-
vided, that such deeds, mortgages, or other instruments
shall be valid between the parties.”

The plaintiff in error insists that, as the statute pro-
vides that the lands and tenements of the debtor within
the county where the judgment is entered shall be bound
for the satisfaction thereof from the first day of the
term at which the judg.nent is rendered, etc., there-
fore, a judgment creditor has a lien on all the lands
that the record of deeds shows to be in the name of the
judgment debtor, and that the same rule appliesin favor
of an attaching creditor.

A purchaser at a sale under an execution is protected
to the same extent as a purchaser at private sale from
claims of third persons previously acquired from the
debtor, of which he had no notice actual or constructive;
but he must have acted in entire good faith throughout
in order to claim the protection of the law. The maxim
of the law is that “where the right is equal, the claim
of the party in actunal possession shall prevail.” In
Parks v. Jackson, 11 Wend., 464, the supreme court
of New York say: It is a well settled principle of
law that possession of land is notice to all the world,
requiring those that would concern themselves in it, or
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litigate for it. to take notice not only of the possession
itselt’ but of the right, title, and interest, whatever it
may be, of the possessor.” That is undoubtedly the
law. And where the legal title to real estate is in the
name of the judgment debtor, and such real estate is in
the possession of another party, the lien of the judg-
ment attaches only to the interest of the debtor therein.
If the entire amount of the purchase money has been
paid, there is nothing on which the lien can attach, and
the same rules apply to an attachment against real estate.

This court in Johnson v. Hahn, 4 Neb., 139, held,
that where a conveyance would pass no title, but would
result only in casting a cloud on the title of the plain-
tiff, the sale would be restrained by an injunction.

The judgment of the district court is clearly right
and must be affirmed.

J UDGMENT AFFIRMED.

StaTE oF NEBRASKA, EX REL. E. K. VALENTINE, v. THOMAS
L. Grrrrey.

1. Election : DESIGNATION OF OFFICE ON BALLOTS. A ballot voted
at a legal election without any designation of an office, and also
a ballot voted with two or more names on it, when the tenure of
the office is limited to one person only, are illegal and void.

9. ———: EVIDEXCE TO CORRECT MISTAKE IN CANVASS OF VOTE.
Extrinsic evidence of a public nature, including the circumstances
surrounding an election, may be received in evidence to correct a
mistake in the return of the canvassers of the vote, in respect to
the designation of an office voted for at such election; and such
evidence is applied according to the rules of law in relation to
mistakes in other writings.

: ILLEGAL vOTES. Under the facts stated in this case, held
that certain persons residing in unorganized counties, illegally
voted in adjoining organized counties,

Vor v—11
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: U.S. MrLiTarY posT. The military post in Valley county
is not a military reservation reserved by the United States on the
admission of Nebraska as a state, nor as land ceded by the state
to the United States since its admission, but is a part of and
subject to the operation of the laws of the state; and persons who
with their familics removed to the post sine animo revertends,
became residents of the county, and were entitled to the right of
suffrage therein.

Tars was an information in the nature of a quo war-
ranto, brought in this court in the exercise of its original
Jjurisdiction. Apart from the facts necessary to an under-
standing of the case, which are stated in the opinion, it
may be added that the district in which this contest
arose comprises fourteen counties, lying in the northern
and northeastern portion of the state, adjacent to which
on the west lies the county of Holt, as yet unorganized,
and a portion of territory familiarly known as Taylor
county, but not yet so designated by the legislature.
. Holt county lies adjacent to Knox, and at the election
held in October, 1875, twenty-five residents thereof
voted in various precincts of the latter county; and in
precinct No. 5 of Valley county nine persons voted who
were residents of the territory known as Taylor county.
Including these nine votes, there were cast sixty votes in
that precinct, fifty-one of which were for Valentine and
nine for Griffey, all of which were omitted in the return
of the county clerk to the state canvassing board. Fort
Hartsuff is a military post of the United States situated
in that precinct, and eleven persons living there voted at
the election. A stipulation was filed setting forth the
names of these persons; and the facts relative to the
votes from Holt county which were polled in Knox, and
those from Taylor county which were polled in Valley,
were agrecd upon as above stated. These being held
illegal, as well as three of the votes from Fort Hartsuff,
and a deduction being made from the vote of each party
pro rata, according to the general result in each preeinct
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where the votes were cast, the general result was reached
as follows:
VALENTINE.

Vote omitted in return of precinet No. 5, Valley

COUNLY v vvvvrnnenscenesesnnnnsoscasssans 51
Deductions:
Pro rata of illegal vote from Taylor
COMDEY .o vvvreevreevennaeeens 7.65
Pro rata of illegal vote from military
POSE e vve et 2.55
Prorata of illegal vote from Holt county ~4.00—14.20
Total. o ovve e i nnannneneanns 36.80
GRIFFEY.
Majority as returned by state board........... 61
Additions:

Votes omitted in precinet No. 2, Cedar county, 9
« 43 {3 [14 « 5’ 'Vauey « 9

«  notcounted in precinet No. 6, Cedar « 20
99
Deductions:
Tilegal votes in Cedar county......... 63
Pro rata of illegal vote from Taylor
COMDEY .« vvanneeneunrnsnncasosnne 1.35
Pro rata of illegal vote from military
DOSE + - ee eneeeeenen e e e 45— 64.80
Total «vvviveeinnnnrnneneerecnnnnns 34.20
Majority for Valentine .......c...... 2.60

John C. Cowtin, for the relator.

E. Wakeley and George W. Doane, for the respondent,
cited People v. Ferguson, 8 Cow.,102. Peoplev. Cook,
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4 Seld., 67.  People v. E astman, 5 Den., 409.  People
v. MeManus, 34 Barb., 620. Carpenter v. Fly, 4 Wis,,
420.  State v. Cogswe/l, 8 Ohio State, G20. People ».
Matteson, 17 1., 167. State v. Llwood, 12 Wis., 551.
State v. Cavers, 22 Towa, 343.  American Law of Elec-
tions, 207.

Gaxrr, J.

The relator has filed in this court an information in the
nature of a guo warranto (the district attorney and attor-
ney general having refused to do so), and he alleges that
the defendant hath held, used and exercised, and doth still
hold, nse and exercise, the office of judge of the sixth
judicial district, without any legal election, appointment,
warrant or authority whatever, therefor, and that he is
unlawfully holding and exercising the said office, and has
usurped and invaded the same. Specific allegations in
regard to the conduct of the election, and the canvass of
the vote, in the said district, are set forth in the infor.
mation, but it is not deemed necess.iry tv notice them
here in detail. The defendant denies the materiil al'e.
gations in the information, and also sets forth in his
answer specific allegations in regard to the conduct and
canvass of the election in said district. It appears that
at an election held on the 12th day of October, 1875, for
judges of the supreme court, and district courts of the
state, the relator and defendant were opposing candidates,
and the only candidates for election to the office of judge,
for the sixth judicial district of the state; and the main
question raised by the pleadings in this action is, which
one, if either, of these two parties was legally elected to
the office of judge of the said judicial district?

By the stipulations and agreement of the parties, the
points of controversy between them have been narrowed
down to a few questions only, for the court to determine,
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and we will at once proceed to the examination of these
questions.

1. In Cedar county, it being one of the counties comn-
posing the sixth judicial distriet, sixty-three tickets were
voted in the form following:

“Distriet Ticket of the Sixth Judicial District.
T. L. Grrrrey, of Dakota County.
Groree B. FrercHERr, of Madison County.”

These tickets were counted by the board of canvassers,
as votes cast for the defendant, and were so returned for
him. The relator insists that all these ballots are defec-
tive, illegal and void, and should not have been received
and counted for the defendant for the reasons:

First. That there is no designation of any office on
the ballots, and _

Second. That they contain the names of two persons,
whereas, the tenure of office is limited to one person,
only.

The defendant, however, contends that as he was a
candidate for the office of judge, and G. B. Fletcher was
a candidate for the oflice of district attorney for the sixth
judicial district, and as the ballots are designated: “ Dis-
trict ticket of the sixth judicial district,” and as there
was no other candidate for the same office, of a name
similar to his, the ballots sufficiently indicate that the
electors intended to and did vote for him for the office of
judge of the said judicial district, and, therefore, he is
entitled to the benefit of all these sixty-three votes.

The facts in proof show that there was no other can-
didate for the office, of the same name of the defendant;
that it was generally understood in the district that the
defendant was a candidate for this office, and also that
G. B. Fletcher was a candidate for the office of district
attorney for the same judicial district.

But, whatever may be the proof in relation to candi-
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dates for one or another office in the judicial district, we
think the position taken by the defendant in respect to
these ballots, cannot be sustained upon either law or
sound policy. Upon inspection it is very evident that
no office whatever is designated on the face of these bal-
lots, and the proposition will hardly be questioned, that
some designation of office stated on the ballot, is one of
the essential properties to constitute it a legal ballot.
Without some designation of office the ballot would be
meaningless, and it would be impossible for the officers
of the election to determine for what office the persons
named on it were intended. But it is not essential that
the ballot should with technical aceuracy designate the
office. This is not an indispensable requirement of the
law, and, therefore, in case the office should be imper-
fectly or in part mistakenly designated, then, under the
application of the common sense rules which are applied
in other cases of defective writings, if the proofs of cir-
cumstances surrounding the election will reasonably
explain the ballot and correct the mistake or defect, it
may be sustained and effect be given to the intentien of
the voter. But in the case under consideration, as no
office at all is designated, there is nothing to explain, and
no defect or mistake to correct.

Again, each one of these ballots contains the names of
two persons, and as this is a greater number than is
required to fill the office, it is fatal to the validity of the
ballots. The act entitled “an act to provide a general
election law,” in section thirteen, provides that ¢ when-
ever a ballot shall contain a greater number of names for
any one office than the number of persons required to
fill that office, it shall be deemed frandulent as to the
whole of the names for that office.”

This statutory law seems to be conclusive in regard to
such a ballot. It shall be deemed fraudulent as to arn

“the names on it. The law is mandatory. But it seems
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only to be declaratory of the common law rule in respect
to such ballots. In Cooley on Const. Lim., 607, it is said
that “the ballot in no case should contain more names
than are authorized to be voted for, for any particular
office at that election, and if it should, it must be
rejected,” and then gives the reasons for its rejection.
Carpenter v. Ely, & Wis., 426.

We have not been able to find one authority which
sustains the position taken by the defendant in regard to
these sixty-three ballots; hence, both upon the common
law rule and the statutory requirement these votes must
be rejected.

II. In the election returns from precinct No. 6, in
Cedar county, twenty ballots voted for the defendant,
being the whole number of votes cast in that precinet,
are returned as follows: “County Judge, T. L. Griffey,
of Dakota county, 1_1111111111111111111—20,” and the
county board of canvassers excluded all these votes from
the count of votes for him for judge of the judicial dis-
triet.

He claims that he is legally entitled to the benefit of
these votes, and of right they ought to be counted for
him for judge of the district court. It appears from the
evidence that the ballots of this precinct as well as of all
the other precincts in the county were not depositedin the
office of the county clerk, and that some time after the
election the ballots of precinet No. 6 were destroyed.

The defendant, therefore, introduced evidence, sub-
stantially, showing that no other person of his name was
a candidate for the same office or for the office of county
judge in Cedar county; that he was generally known in
Cedar county, and that it was generally understood in
said county that he was a candidate for the office of judge
of the district court; that he was known by and was
acquainted with a large number of the people of said
county, and that he was not a resident of Cedar county,
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and that at the time of the election and for many years
prior thereto, he was a resident of Dakota county, one
of the counties composing the said th judicial distriet,
And A. Buchelman testified, substantially, that he is a
resident of the said precinct No. 6; that he was at the
election in said precinct, on the 19th day of October last;
that he knew Griffey and Valentine were candidates for
the office of district Jjudge; that before they commenced
voting, he and some others found some of the tickets
were not right, and they laid them aside; that Defore
they commenced voting, it was generally understood
and discussed by the voters there, that Griffey and Val-
entine were the candidates for the office of judge of the
6th judicial district. The return above quoted shows
that an office is designated, but it is not that ot district
judge. Tlence, the question is: Is it the particular office
of judge the defendant was voted for by the electors of
this precinct? If itis not, and a mistake has oceurred
in thetitlein the return itself, can such mistake e cor-
rected by extrinsic evidence of a public nature, including
the circumstances surrounding the election?

It seems to be generally held that an elector cannot
be received as a witness to make good an ambiguous
ballot by testifying for whom and for what office Le
intended to vote; but in the case at bar the evidence is
not offered to make good an ambiguous ballot, or even to
explain an imperfect oune, but it is for the purpose of
explaining and correcting a mistake in the title ot office
in the returns of the election officers, and to give effect
to the intention of the elector as manjfested by the ballot.
The doctrine seems to be well settled that extrinsic evi-
dence may be received to Lelp out the imperfections of
a ballot. Why should it not, with greater propriety and
Justice, be received for the purpose of correcting a mis-
take in the return of the election officers, whiclh, if not
corrected, would thwart the will and nullify all the votes
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of the voters of an election? We think the evidence is
properly admissible, and may be applied according to the
rales of law in relation to the correction of mistakes in
other writings. 1In The State, cx rel. Spaulding, v. El-
wood, 12 Wis., 357, it is said to be a well settled doctrine
of the court that “in a contest between individuals as to
the right to an office, it will go back and rectify any
omission or mistake of the canvassing board and give
effect to the real will of the elector as expressed through
his ballot;” and it is further held, as a doctrine not to
be controverted, that in such cases, facts and circum-
stances of a public nature, connected with the election
may be resorted to for the purpose of ascertaining the
intention of the elector, and the question must be deter-
mined in the light of such surrounding circumstances.
Cooleyon Con. Lim., 611. Carpenter v. Ely, 4 Wis., 426,

The evidence shows that the defendant was generally
known in the county, that it was generally understood
he was the only candidate of his name for the office of
district judge, that he was not a resident of the county,
but was a resident of Dakota county, and, therefore, was
not eligible for the office of county judge of Cedar county,
and that before the voting commenced in precinct No.
6, it was generally understood and discussed by the
voters that defendant and relator were the opposing candi-
dates for judge of the judicial district. And upon
inspection of the poll books, it is proved that one list
contains the *“ title of office” and “names of persons
voted for,” for the several county offices, and in this list
is the office of probate judge, to which E. E. Otis was
elected; another list, which evidently was prepared by
some other person for the board, contains, conveniently
arranged, the title of office for ‘““judge of supreme
court,”’ “judge of the 6th judicial district,” “ prosecuting
attorney, 6th judicial district,”” and “county judge.”
The title “judge of 6th judicial district,” has an ink
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line drawn over it, and without any other title named
the names of the candidates for university regents are
inserted immediately under this title, and the name of
“T. L. Griffey, of Dakota county,” is inserted under the
title of “county judge.” The conclusion is reasonable,
and seems evident on inspection, that the person who
prepared the list overlooked the office of university
regents, and that the election officers having inserted the
names of candidates for this office under that of judge
of the 6th judicial district, erased the latter without
naming that of the former, and then inserted the name
of defendant under the title of county judge without
changing it to district judge. From the evidence and
inspection of the poll books, we think that the twenty
votes were cast for defendant for the office of judge of
the judicial district, and, therefore, they should be
counted for him for that office. State ex rel. Phelps v.
Goldthwaite, 16 Wis., 149, People v. McManus, 34
Barb., 626. People ex rel. Aikin v. Matteson, 17 11,
163.

IIL Tt is admitted that a number of persons residing
in unorganized counties, voted, some in Knox and some
in Valley county. The legality of these votes is sub-
mitted to the court, and if it shall be determined they
are illegal votes, then it is agreed that these votes shall
be proportionately deducted from the vote of each party,
according to the general result in each precinet where
the votes were cast. The statement of facts in respect
to these votes is very meagre, and from what is stated,
without intimating any opinion in regard to the proper
mode and place of voting by persons residing in unor-
ganized counties, attached to organized counties for elec-
tion, judicial and revenne purposes, we must conclude
that these votes were illegally east, nine in Valley county
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and twenty-five in Knox county, and must be deducted
in the manner suggested.

It is also admitted that eleven persons, employed at
the military post in precinct No. 5, in Valley county,
voted at the election in said precinet. The post is
located on two sections of land in the precinct, which
were withdrawn from sale by the government. From
the facts stated it seems to be simply a post for tempo-
rary purposes, and not a military reservation, reserved by
the United States on the admission of Nebraska as a
state, or land ceded by Nebraska to the United States
since the state was admitted, and, therefore, it is a part
of and subject generally to the operation of the laws of
the state. Again, it will not be contended that persons
in the employ of the general government, and not in the
regular army, shall for that reason be deprived of their
votes, if they otherwise possess the statutory qualifica-
tions of electors. Then, were these persons, or any of
them, such residents of the precinet as would give them
the legal right of voting at the election? Itisonly upon
the law and the facts as stated in the stipulation of the
parties that the question must be determined. The
statement of facts shows that E. S. Pierson came to the
post in September, 1874, and brought his wife in the
following spring; they resided all the time at the post, and
he “did not change his residence for four or five months
after he quit work.” If his domicil was not at the post,
how could he change his residence? But where did he
go? It is not stated that he left the precinct.

H. F. Morton came to the post in the fall of 1874 with
his family, and resided at the post; he “was a resident
six or seven months after he quit work on the post,” and
did other work in the precinct and remained until late
in the summer of 1876. Did he leave the precinct? It
is not so stated.

C. C. Cheesebro was a resident of the precinet before
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work was commenced on the post, and moved his family
to the post in the spring of 1875; he worked there until
the work was done in the spring of 1876, and, from all
that appears, he still resides there.

F. O. Graham was superintendent of the works at the
post; he eame with his family, who still reside at the
post; he has a “claim” in the precinet, which hLe has
Inproved, but never lived on the same; he remained
until the work was finished, and he is now supposed
to be in the Black Hills. There is no fact stated
tending to show that his residence has been changed
since he settled with his family at tle post.

John Peterson came some months after the work com.
menced, and was foreman of the carpenters till four or
five months ago, when he left. It is not stated that he
left the precinet.

James Jansen was an employe at the post all the
time, and left when the work was finished. It is not
said that he left the precinct.

John Greenfield worked all the time, commenced with
the building of the post, and left when done; had his
family. Tt does not appear that he left the precinet.

N. C. Barlow commenced in I ebruary, 1875, to work;
left when work was done; went to Howard county and
took up a claim; had no family. Was he a residont of
the precinct before he worked at the post? It cannot
be presumed he was not.

It may be noticed as a fact patent to all that in a new
country, a man who depends upon his work as a laborer
or mechanic often changes his residence sine animo re-
verlendi, in order to live at the place of his employment.
But, however this may be, there is no fact stated tending
to show that the removal of any one of these persons,
with his family, to the post, in the precinet, was with the
intention to return to the place whenee he came. And
it is said that a man ean only have one domieil at the same
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timne, and every man must have a domicil somewhere. .
“A person being at a place is prima facie evidence that
he is domiciled there, but it may be explained and the
presumption may be rebutted.” 2 Kent Com., 430, note.
Putnam v. Johnson, 10 Mass., 501. It seems clear from
the facts stated, and the law, that the above named per-
sons were entitled to the right of suffrage at the election
in the precinet, being residents therein.

But we are of the opinion that the three remaining
persons, named in the stipulation, did not possess the
statutory qualifications of electors in the precinet, and
their votes must be rejected.

It is admitted that relator received fifty-one votes, and
that defendant received nine votes in precinct No. 3, in
Valley county, which were omitted in the canvass and
return of the votes, including the vote of persons at
the post, and that they ought to be counted, except such
as may be, if any, adjudged illegal of those who were at
the post; and it is further admitted that in precinet No.
2,1in Cedar county, “in carrying out the number of votes
for T. L. Griffey of votes cast for him as shown by the
tallies on the poll books us sixty-seven votes, there was a
mistake as the same makes seventy-six votes for him,”
and therefore nine votes should be added to those of
defendant in the count.

In conclusion it only remains to say that upon a count
of the votes of the judicial district, according to the law
as held in this opinion, we find that the relator had a
majority of all the legal votes cast in the sixth judicial
district, and is therefore cnticled to the office of judge of
said judicial distriet, and thercfore judgment of ouster
must be rendered against the defendant.

JUDGMENT ACCORDINGLY.



174 SUPREME COURT OF NEBRASKA,

Roode v, The State,

JorN K. RoODE, PLAINTIFF IN ERROR, v. THE STATE oF
NEBRASKA, DEFENDANT IN ERROR.

1. Deeds: EXECUTION AND ACENOWLEDGMENT. A deed of con-
veyance of land must be executed and acknowledged as directed
by the statutes of the state in which the land is situated; if the
deed is executed in another state and the statute provides that it
shall be executed and acknowledged according to the laws of
such state, it must be so executed.

2. : OF FEME COVERT. An instrument, purporting to be the
deed of a feme covert, without her acknowledgment, is void as to
her. Itismno deed.

3. : FORGERY. If an instrument does not purport on the face

of it to be good and valid for the purpose for which it was
created, it cannot legally be the subject of forgery, if mnot
genuine,

InprermENT for forgery found in the distriet court of
Jefferson county. Defendant found guilty, sentenced to
the penitentiary for eighteen months, and sued out this
writ of error. The canse was tried below before
WEAVER, J.

E. E. Brown, for plaintiff in error.
George H. Roberts, Attorney General, for the State.

GaNTT, J.

The indictment charges the plaintiff in error with
forging and counterfeiting a certain deed, purporting to
convey the title of certain lots of ground in the village
of Nashville, in the state of Michigan. The deed is
set forth ¢n ewtenso in the body of the indictment, and
by it John K. Roode doth grant, bargain, sell and convey
to one J. E. Davis, the lots described therein, with full
covenants of warranty, and then follows this langnage:
“The said John K. Roode and Maggie Roode relinquish
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all claims in and to the above described premises.” The
names of both John K. and Maggie Roode are signed to
the deed: it is regularly executed and acknowledged by
John K. but is not acknowledged by Maggie Roode, and
the gist of the offense s, that the name of Maggie Roode
was forged and counterfeited to the instrument with
intent to damage and defrand ‘said Maggie Roode, who
is the wife of the plaintiff in error. The accused de-
murred to the indictment on the ground that the facts
stated therein are not sufficient in law to constitute an
offense punishable by the laws of this state. The demur-
rer was overrnled by the court, and exceptions duly
taken. After the trial the accused filed a motion in
arrest of judgment for the same reasons stated in his
demurrer, which motion was overruled, and exception
was taken. The only questions raised in the case are,
whether the deed set forth in the indictment is, upon its
face, void as to Maggie Roode, and whether an indict-
ment for the forgery of such an instrument can, in law,
be sustained.

. Tt is well understood that, under the strict rules of the
common law, the transfer of real estate was by livery of
seizin, and, therefore, the validity of the transfer of such
estate by deed of conveyance depends wholly upon statu-
tory authority. Itseems that the registration of such
deeds of conveyance was intended to stand in the place
of livery of seizin; and the validity of registration depends
upon the instrument having been first properly acknowl-
edged as required by the statute. Hence, the life and
legal effect which such deed acquired is wholly derived
from and given to it by the statate, and the execution
acknowledgment, and registration of the deed must be
strictly within the province of the law, for in these res-
pects the statute cannot be taken as merely directory, but
must be considered as matter of substance, and must be
strictly pursued. 1 Burr, 447. 3 Yeates, 186. And in
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Clark v. Graham, 6 Wheat., 577, it is said that it is
perfectly clear that no title to lands can be acquired or
passed, unless according to the laws of the state in which
they are situate.”” 3 Wash. on Real Prop., 216. - Lses ».
De Diablar, 12 Cal., 330.

The registry laws of Michigan require deeds of con-
veyance of lands to be acknowledged or proved and
recorded; and provide that “if any such deed shall be
executed in any other state, territory, or district of the
United States, such deed may be executed according to
the laws of such state, territory, or district, and the
execution thereof be acknowledged before any judge of
a court of record, notary public, justice of the peace or
other officer” authorized by law to take such acknowl-
edgment; and in all cases of such acknowledgment
there must be attached to the deed “a certificate of the
elerk or other proper certifying officer of a court of
record of the county or district within which such ac-
knowledgment was taken, under the seal of his office,
that the person whose name is subscribed to the certifi-
eate of acknowledgment was such officer as he is therein
represented to be, that he believes the signature of such
person subscribed thereto to be genuine, and that the
deed is executed and acknowledged according to the
laws of such state, territory, or distriet.”

Now the instrument set forth in the indictment is not
acknowledged by Maggie Roode, and it is not certified
as required by the laws of Michigan; nor is it executed
and acknowledged by lher according to the laws of Neb-
raska. Therefore, it need only be observed, that as to
Maggie Roode the instrument as a deed does not come
within the purview of the laws relating to the transfer
of lands by deed of conveyance, either in Michigan, or
Nebraska. Ilence, it is clear, as to Maggie Roode, the
instrument is no deed, and is void upon its face. In
Deople v, Galloway, 17 Wend,, 541, it issaid that “an
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instrument purporting to be the deed of a feme covert
is, before acknowledgment utterly void. It is not her
deed.” Smith v. Tunt, 13 Ohio, 260, 268. Carney ».
Hopple's Heirs, 17 Ohio State, 39. Perdue v. Aldridge,
19 Ind., 290.

The next question is, can such an instrument legally
be the subject of forgery, if not genuine? I think the
doctrine cannot be maintained upon principleor law that
an inetrument absolutely void on its face, and which
could work no injury to the person for whomn it was
obtained, can legally be made the subject of forgery if
not genuine. In the case of The LPeople v. Galloway,
supra, it is said of the statnte in relation to forgery that
“it was made to protect men in the enjoyment of their
property, and if the instrument can by no possibility
prejudice any one in relation to his estate, it will not be
an offense within the statute. * * * In prosecuting
for forgery it is material that the instrument should not
upon its face appear to be illegal and void.” King v.
Moffat, 2 Leach, 483. And Baron Eyre said in Jones
& Palmer’s Case, 1 Leach, 405, that the instrument to
be the subject of forgery must “purport on the tace of
it to be good and valid for the purpose for which it was
created.” 2 Bish. Crim. Law, Seec. 506.

The demurrer to the indictment should have been sus.
tained.

J UDGMENT REVERSED.

Vor. 5.—12
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AvrtMaN, MiLLEr & Co., PLAINTIFFS IN ERROR, V. R. H.
MALLORY, DEFENDANT IN ERROR.

1. Conditional Sale. A sale and delivery of goods, on condition
that the property is not to vest until the purchase money is paid
or secured, does not pass the title to the vendee until the condi-
tion is performed.

2.

No one can sell a greater interest in property than he
possesses, unless the real owner so far encourages and sanctions
the sale as to be estopped from asserting title to the property
sold.

Error to the district court for Saline county. The
case was thuns:

Plaintiffs sold to one Johnson a Buckeye mower and
reaper, receiving from him two notes payable to them.
Afterward, Thomas B. Parker recovered a judgment
against Johnson, issued execution thereon, which was
placed in the hands of defendant, who was at the time a
constable, who levied on the machine and took the same
into his possession for the purpose of satisfying the debt
of Johnson, and plaintiff replevied the machine from
defendant.

The court below rendered judgment in favor of Mal-
lory, and Aultman, Miller & Co. brought the cause here
by petition in error.

From a stipulation on file it appears that neither the
defendant in error nor the judgment creditors had any
notice whatever of the contract between the plaintiffs
and Johnson, nor that the machine was bought on credit
by Johnson, nor were said notes recorded; and that the
only claim that plaintiffs make to the machine is by
virtue of a clause contained in the notes, given for the
purchase price of the machine, that the title was not to
pass nntil the notes were paid in full.
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M. B. C. True and W. . Morris, for plaintiffs in
error, cited decisions by the courts of Maine, New Hamp-
shire, Vermont, Massachusetts, Connecticut, New York,
Ohio, Michigan, Wisconsin, Iowa, Indiana, and Kansas,
in support of the point that chattels may be contracted
for sale, and possession given under such contract; in
which case the purchaser acquires no title before per-
formance of the condition.

Hastings & McGintie, for defendant in error, con-
tended that where there is a sale and nothing remains to
be done by the vendor, as between him and the vendee,
the property in the thing sold vests in the vendee.
Benjamin on Sales, 2d ed., 233. And in this case, it
seems there was a sale of the machine and nothing
remained to be done by the seller except to receive the
money on the notes when they became due. Is a sale of
property, upon the terms and conditions contained in the
notes, intended by the parties as mortgage or security?
If so, then clearly the same was fraudulent and void as
to creditors or subsequent purchasers in good faith, by
our statute of frauds. General Statutes, 393.

The selling and delivery of personal property to
another, upon condition that the title does not pass from
the vendee until the purchase price is paid, while between
the original parties it may be good and the condition sus-
tained, yet as between creditors of the vendee and inno-
cent purchasers the same is fraudulent and contrary to
public policy, and will not be enforced. Dawis v. Bigler,
62 Penn. State, 242. Ketchum v. Watson, 24 Il1,, 591.
Webster v. Peck, 31 Conn., 495. Steelyards v. Singer,
9 Hilton, 96. Western Transportation Co.v. Marshall,
37 Barb., 509. Haak v. Linderman, 64 Penn. State,
499. Morris v. Grover, 3 1., 529. Smith v. Lynes,
5 New York, 41.
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Maxwerr, J.

A sale and delivery of goods, on condition that the
property is not to vest until the purchase money is paid
or secured, does not pass the title to the vendee until the
condition is performed; and a vendor, in case the condi-
tion is not fulfilled, has a right to repossess himself of
the goods, both against the vendee and against his cred-
itors. Story on Sales, Sec. 313. ussey v. Thornton,
4 Mass.,, 405. Marston v. Baldwin, 17 Mass., 606.
Barrett v. Pritchard, 2 Pick., 512. H{ll v. Freeman,
8 Cush., 257.  Gambling v. Read, 1 Meigs, 281. Bige-
low v. Huntley, 8 Vt., 151. Smith v. Foster, 18 Vt.,
182. Brewster v. Baker, 20 Barb., 364. George v.
Stubbs, 26 Maine, 243. Sewall v. Henry, 9 Ala., 24.

No one can sell a greater interest in property than he
possesses, unless the real owner so far encourages and
sanctions the sale as to Le estopped from asserting title
to the property sold. Whern goods are delivered to the
vendee, the intention of the partics determines the inter-
pretation to be given to the delivery. 1s the vendor, or
his authorized agent, delivers goods unconditionally, l:c
cannot afterward assert a claim of title thereto; or ir,
having delivered the property to the vendee condition-
ally, he afterward in any manner waives his right to the
title of the property sold, he cannot afterward maintain
an action of replevin to recover possession thereof. But
the question of waiver, when put in issue, is a question
of fact that should be submitted to the jury. See Esta-
brook v. Omaha Hotel Co., ante, p. T6.

In this case, the court instructed the jury to return a
verdict for the defendant; in this there was error. The
judgment of the district court is, therefore, reversed, and
the cause remanded for a new trial.

REVERSED AND REMANDED.
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JorpAN P. SMITH, PLAINTIFF IN ERROR, V. THE STATE OF
NEBRASKA, DEFENDANT IN ERROR.

1. Practice in Criminal Cases: QUALIFICATION OF JURORS.
‘Where it appears that a person called as a juror has formed an
opinion as to the guilt or innocence of the accused from reading
reports of the testimony of witnesses of the transaction, he is
incompetent to sit as a juror in the case. Carroll v. The State,
ante page 31.

2. : EXAMINATION OF WITNESSES. A witness cannot be cross-
examined as to any fact which is collateral and irrelevant to the
issue, merely for the purpose of contradicting him by other evi-
dence, if he should deny it, thereby to discredit his testimony.

3. : INSTRUCTIONS TO JURY should be given with reference to

the evidence in each particular case.

Error from the district court of Kearney county.
Tried below before Post, J.

It was an indictment for murder and came before this
court in 1876, being reported in 4 Neb., 277. The
accused being then awarded a mew trial procured a
change of venue to Kearney county, where he was found
guilty of murder in the second degree and sentenced to
imprisonment in the penitentiary for thirty years. Ile
again brought the cause here upon writ of error. The
facts necessary to an understanding of the points passed
upon by the court appear in the opinion.

E. F. Gray, for plaintiff in error.

George H. Roberts, Attrrney General, for the state.

MaxweLL, J.

While the jury were being impaneled in the case,
John Bartlett was called as a juror, who, being exam-
ined on his wvuir dire, testified as follows: “I live at
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Lowell; have been here about three years; came from
Kearney Junction; have lived here ever since I came
here; have formed and expressed an opinion as to the
guilt or innocence of the accused; I have read the
papers, and have been at the Junction, and had conversa-
tion with parties there; I know nothing about the facts
in the case, except what I have heard and read; my
opinion is formed from reading evidence pubhshed in
the papers; as far as I recollect, it was published in full;

notwithstanding that opinion, I think I could render a
fair and impartial verdiet upon the evidence introduced
here; I think the opinion I have formed would have no
effect whatever, upon my judgment; the opinion I
had, I have now.” Whereupon the counsel for the pris-
oner challenged said juror for cause; which challenge
was overruled by the court, to which the prisoner’s
counsel excepted.

In Curry v. The State, 4 Neb., 548, this court, in
construing section 468 of the criminal code, say: “Where
the ground of challenge is the formation, or expression,
of an opinion by the juror, before the court can exercise
any discretion as to his retention upon the panel, it must
be shown by an examination of the juror on his oath,
not only that his opinion was formed solely in the man-
ner stated in this proviso” (upon reading newspaper
statements, communications, comments, or reports, or
upon rumor, or hearsay, and no¢ upon conversation with
witnesses of the transaction, or reading reports of their
testimony, or hearing them testify); “but, in addition to
this, the juror mnst swear, unequivocally, ‘that he feels
able, notwithstanding such opinion, to render an impar-
tial verdict upon the law and the evidence.”” It is clear,
therefore, that, when a person called as a juror has formed
an opinion as to the gnilt or innulence of the accused
from reading reports of the testimony of witnesses of the
transaction, he is incompetent to sit in the case, although
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he might swear, unequivocally, that he feels able, not-
withstanding such opinion, to render an impartial verdict
upon the law and the evidence. See Carroll v. The
State—ante page 31. The court, therefore, erred in
overruling the challenge to the juror in guestion.

Other jurors challenged for cause appear to have
formed their opinions from hearsay; the challenges as
to them were, therefore, properly overruled.

Daniel A. Crowell, a witness for the state, on cross-
examination, testified as follows:

«Q. Didn’t you testity, on the former trial, that at
the time of the shooting, you were only ten or fifteen
rods, at the most, from the parties?

«A. No! Ididn’t testify to that; I testified this way:
¢Tt may be ten, fifteen, twenty, or it may be thirty rods.’
I have since stepped it. I was asked the question
whether it was ten rods; and I said it was ten, fifteen,
twenty, or may be thirty rods.”

The defense called Thomas J. Hewitt, one of the attor-
neys for the prisoner, who testified that he was present
during the former trial, and heard the testimony of
Daniel A. Crowell, and took notes thereof. He was
then asked: « What did Crowell testify was the distance
from where he stood, at the time of the shooting, to
Collins’ house?> Which was objected to by the state
as incompetent, and immaterial; which objection was
sustained; to which counsel for the prisoner excepted.
It is claimed, on the argument, by the counsel for the
prisoner, that, if Hewitt had been permitted to answer
the question, he would have testified that Crowell, on
the former trial, testified he was distant ten or fifteen
rods from the parties, at the time of the shooting; and
it is claimed that this testimony is proper, as tending to
impeach and discredit the witness Crowell.

The rule is thus stated by Greenleaf: A witness
cannot be cross-ezamined as to any fact, which is collat-
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eral and irrelevant to the issue merely for the purpose
of contradicting him by other evidence, if he should
deny it, thereby to discredit his testimony. And, if a
question is put to a witness which is collateral and irrele-
vant to the issue, his answer cannot be contradicted by
the party who asked the question; but it is conclusive
against him.”  (See Stokes v. The People, 53 N. Y,
176.) “But it is not irrelevant to inquire of the wit-
ness, whether he has not on some former oceasion given
a different account of the matter of fact, to which he
has already testified, in order to lay a foundation for
impeaching his testimony by contradicting Lim. The
inquiry, however, in such cases, must be confined to
matters of fact only; mere opinions which the witness
may have formerly expressed being inadmissible, unless
the case is such as to render evidence of opinions admissi-
ble and material.” 1 Greenleaf on Evidence, Sec. 449.
So far as appears from the record, Crowell could see
what transpired, and hear the conversation of the parties,
as well at thirty, as at ten or fifteen rods. The question
of the distance, at which the witness stood, is not a
material inquiry in the case; at the most it is a mere ex-
pression of opinion. The objection, therefore, was prop-
erly sustained.

The objections to certain questions, propounded to
Copeland and Brown, by the prisoner’s counsel, were
properly sustained.

There is not a particle of testimony tending to show
that Collins made threats against the prisoner; yet sev-
eral questions objected to were so framed as to convey
the impression that he had made such threats; nor is
there any testimony tending to show that Smith acted
in self-detense. Counsel for the prisoner asked the court
to instruct the jury:

“If you believe, from the evidence, the killing was in
self-defense, you must aequit.”
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«Tf the defendant committed the act in the reasonable
fear of his own life from the deceased, then he is not
guilty, and you should acquit him.”

«If a mau, though in no danger, through fear, alarm,
or cowardice, kill another, under the impression that
great bodily harm is about to be inflicted on him,—if
the facts and circumstances excited a reasonable belief,
reasonable in proportion to his mental condition,—it is
neither murder nor manslaughter, but self-defense.”

Which instructions were properly refused by the court.
Instructions should be given with reference to the evi-
dence in each particular case. Dodge v. The People, 4
Neb., 231. :

We see nothing in the instructions given by the court,
of which the prisoner can complain; nor is there error
in the refusal to give the instructions asked. Many of
the questions, raised by the assignment of errors, have
already been decided by this court. Smith v. The State,
4 Neb., 277. It is, therefore, unnecessary to review them
here.

The judgment of the district court is reversed, and
the cause remanded for a new trial.

REVERSED AND REMANDED.
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Gibson v. Arnold.

THoMAS GIBSON, PLAINTIFF IN ERROR, V. RicE ArnoLp,
DEFENDANT IN ERROR.

1. Practice. Aw ExcrEPTION taken in the court below must not be
80 indefinite as to leave it uncertain as to what it is intended to
apply.

: MOTION FOR NEW TRIAL. To obtain a review of a case in

this court, the party must first have fully and fairly presented, in

the proper mode, the questions of law to the court below.

2.

Error from the distriet court of Washington county.

E. E'stabrook, for plaintiff in error.

Carrigan & Osborn, for defendant in error.

Gaxrr, J.

The plaintiff in error was plaintiff in the court below,
and brought this action to recover damages for an alleged
conversion of property. It appears that upon a warrant
of the county treasurer for that purpose, the defendant,
Arnold, sheriff of the county, distrained and sold at pub-
lic auction the property in question for the payment of
unpaid delinquent taxes of the plaintiff. The board of
county commissioners were made a party defendant, and
interposed a general demurrer to the plaintiff’s petition.
The demurrer was sustained. It is very clear that if
property seized by distress for the payment of delinquent
tax is wrongfully taken by the officer charged with the
collection of such tax, the county cannot be made liable
in damages for such unlawful seizure, and hence there
being no cause of action against the county, the demur-
rer was properly sustained.

The defendant, Rice Arnold, filed his second amended
answer, to the second count of which the plaintiff
demurred. The demurrer was overruled, ard no excep-
tion was taken. The plaintiff filed & veply, to which
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defendant, Arnold, demurred, and the demurrer was
sustained, and no exception was taken. Judgment of
dismissal of the canse was entered, and also judgment in
favor of defendant for costs. The record shows that the
plaintiff did not appear in court at this time, but that
afterwards and during the same term he appeared by
attorney in open court and excepted to the order of the
court herein.” This exception is so indefinite that frora
an inspection of the record it is impossible to ascertain
with certainty to what it was intended to apply. If the
plaintiff, when he appeared in court, which it is admitted
he was in time to do, had filed the proper motion and had
obtained the ruling of the court upon such motion, he
might have put his case in shape to obtain a review of it
in this court. But for some reason he did not do so, and
as there is no error in the judgment itself, the record
does not present any subject matter upon which this
court can properly pass and the petition in error must
be dismissed and the cause remanded to the district court.

PETITION DISMiSSED.

Jamrs BILLINGS, PLAINTIFF IN ERRORE, V. MoCov BrotH-
ERS, DEFENDANTS IN ERROR.

-1. Payment. A voluntary payment made under a mistake as to
facts may be recovered back; and it is not necessary to authorize
arecoveryin such a case that the mistake should have been caused
by the wrongful act of the defendant.

9. Practice: CONTINUANCE. An application for a continuance is
addressed to the sound discretion of the court, and its action will
not be reversed, unless there has been such an abuse of discretion
as has operated to the prejudice of the party in the final detemin-
ation of the case.
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3. ———: 1NsTRUCTIONS should be given with direct reference to the
testimony in each particular case, and the attention of the jury
directed to the questions at issue.

Where instructions are asked by either party
before the jury retire, which are unobjectionable, pertinent to the
issue, and necessary for the Jjury to consider in making up their
verdict, they should be given by the court, notwithstanding a rule
requiring all instructions to be submitted before the commence-
ment of the argument,

Error from the district court of Richardson county.
Tried below before Weaver, J.

Billings was defendant in the court below, and judg-
ment being rendered against him, he brought the cause
here by petition in error. The opinion states the case.

Lsham Reavis and J. H. Broady, for plaintiff in
error.

Schoenheit &: Towle, for defendants in error.

MaxwsLr, J.

The defendants in error filed their petition in the dis-
triet court of Richardson county, alleging, that, “about
the first day of March, 1873, the plaintiffs, as said firm,
contracted with, and purchased of the defendant, James
Billings, twenty-five head of native, and one hundred and
fifty-seven head of Texas cattle; for which the said plain-
tiffs were to pay said defendant four and one-half cents
per pound for the native, and four cents per pound for
the actuul gross weight of said Texas cattle. That, by
agreement of said plaintiffs and defendant, John Ilolt
of the town of Salem, in said state, as a disinterested
party was chosen to weigh said cattle upon the scales of
said defendant, and keep an account of the actual gross
weight of said cattle. That, pursuant to said agreement,
said John Holt did weigh seventeen head of said native
cattle, which, as said Ilolt in 4 mistoke supposed, and as
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he in a mistake kept account, weighed on said scales
twenty-three thousand five hundred and thirty pounds;
and, then and there said Ilolt also weighed the said one
hundred and fifty-seven head of Texas cattle; and, as
said Holt then in a mistake supposed, and in a mistake
he kept account, said one hundred and fifty-seven head of
Texas cattle weighed one hundred and ninety-four thous-
"and four hundred and five pounds; when, in truth and in
fact, said native cattle only actually weighed twenty-two
thousand and thirty pounds, and said Texas cattle only
one hundred and eighty thousand seven hundred and
seventy pounds; * ¥ * ¥ that plaintiff paid said
defendant for twenty-three thousand five hundred and
thirty pounds of said native cattle four and one-half cents
per pound, and also paid for one hundred and ninety-
four thousand four hundred and five pounds of said
Texas cattle four cents per pound, amounting in all to the
sum of § That, after the weighing of said cattle,
and the payment thereof, as aforesaid, by said plaintiffs
to said defendant, the plaintiffs ascertained that they had
paid to the defendant, in a mistake, for fifteen thousand
pounds of weight of cattle, which they never received,
amounting in all to the sum of $503.75; and for which
they had received no consideration whatever,” ete.
Wherefore plaintiffs pray judgment, ete. The defend-
ant answered, denying the facts stated in the petition,
except as to the purchase and payment of the cattle.

On the trial of the cause, in March, 1876, the court,
at plaintiffs’ request, instructed the jury as follows: «If
you believe from the cvidence, that there was a mistake
in the weighing of the cattle, and that the weight was
stated at more than it actually was, and that the plain-
tiffs paid to defendant more than was actnally due to
him for the cattle sold, then the jury must find for the
plaintiffs, and assess their damages at the sum so over-
paid, with interest at the rate of ten per cent per annum,
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from the time the same was so paid.” The defendant
asked the court to instruct the jury as follows: “Before
they can find for the plaintiffs, they must be satisfied
from the evidence, that the cattle did not weigh the .
amount paid for by plaintiffs, and that the discrepancy
in the weight was caused by the wrongful act of the
defendant,” which the court refused to give; but
instructed the jury, ©that before they can find for the
plaintiffs, they must be satisfied from the evidence, that
the cattle did not weigh the amount paid for by the
plaintiffs.”

The rule is well settled, that money paid by one party
to another, in mutnal ignorance of facts which, if known,
would have prevented the payment, may be recovered
back. Waite v. Leggett,8 Cowen, 195. Burr v. Veeder,
3 Wend., 412. Franklin Bank v. Raymond, 3 Wend.,
69. Potter v. Russell, 2 Hall, 252. A voluntary pay-
ment (such as money paid on an incorrect computation
of interest), made under a mistake as to facts, nay be
recovered back in an action for money had and received.
Boyer v. Pack, 2 Denio, 107. Mowatt v. Wright, 1
Wend., 855. It is not necessary, to anthorize a recovery
in a case like this, that the mistake should have been
caused by the wrongtul act of the defendant. If the
plaintiffs, under a misapprehension as to the facts in
regard to the actual weight of the cattle, paid the defend-
ant a greater sum than was due him, they are entitled to
recover in this action. The court, therefore,-did not err
in refusing to instruct the jury as requested by the
defendant.

It is objected, that the court erred in refusing to
grant a continuance, on account of the inability of
one of the attorneys for the defendant to attend court.
An application for a continuance is addressed to the
sound discretion of the court; and its action will not
be reversed, unless there has been such an abuse of dis-
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cretion as has operated to the prejudice of the party, in
the final determination of the case. From the bill of
exceptions, we are unable to say that there has been an
abuse of discretion in this case; if, indeed, the absence
of an attorney, uuless under peculiar circumstances,
which do not arise in this case, would be sufficient
grounds on which to base an application for a continuance-

After the conclusion of the argument of counsel, the
attorneys for the defendant presented certain instructions
to the court, and requested that they be given to the jury;
which the court refused to give, “because not offered
before the argument.” It is claimed, the rules of court
require counsel to ask for instructions, if any, before the
commencement of the argument. Section 283 of the code
of civil procedure provides: ¢ When the evidence is con-
cluded, either party may request instructions to the jury
on points of law, which shall be given or refused by the
court; ¥ * * *  the parties may then sub-
mit or argue the case to the jury. In the argument, the
party required first to produce his evidence shall have
the opening and conclusion. If several defendants hav-
ing separate defenses, appear by different counsel, the
court shall arrange their relative order. The court may
again charge the jury after the argument is concluded.”
Instructions should be given with direct reference to the
testimony in each particular case, and the attention of
the jury directed to the questions at issue; but, in the
hurry of a trial, the most careful lawyer may overlook
some question on which it is proper the jury should be
instructed. If, under such circumstances, an instruction
is submitted to the court at any time before the jury
retire, which is otherwise unobjectionable, and is perti-
nent to the case, and necessary for the jury to consider
in making up their verdict, it will be error for the court
to refuse to give such instruction. The object of the
law is to administer justice. And rules of court for
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conducting trials should not be so construed as to pre-
vent a fair submission of a case to the jury. But in this
case, none of the instructions asked were pertinent to
the issue, except the second; and the court had already
given that in substance.

‘We see no error in the record of which the plaintiff in
error can complain. The judgment is clearly right, and

must be affirmed.
JUDGMENT AFFIRMED.

James ILER, APPELLEE, v. H. CLAY DARNELL, APPELLANT.

1. Practice: vACATION OF JUDGMENT. The power given to courts
of record by section 602 of the civil code, to vacate or modify
their own judgments or orders after the term at which they are
made, does not confer original jurisdiction.

2. The power thus conferred is only that of further
proceedings, for the causes enumerated, in an action after judg-
ment; and are therefore merely special proceedings i» an action,
and are not an original action, and therefore not appealable.

3. : REVIEW OF JUDGMENT. Section 584 of the civil code

provides that proceedings to review a judgment of the district
court, in such a case, shall be by petition in error.

Mortrox to dismiss appeal.
Tuttle, Harwood & Ames, for the motion.

Lamb, Billingsley & Lambertson, contra.

MaxweLL, J.

This is a petition filed for a new trial in an action at
law, under the provisions of section 602 of the code of
civil procedure. The case is brought into this court
by appeal. The plaintiff moves to dismiss the appeal,
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“on the ground that the same is not an action, and is not
a proceeding in equity; and, therefore, not appealable.”

In Qoates v. Chillicothe Bank, 23 Ohio State, 431, the
court say: “The power given to courts of record, by sec-
tions 534 and 542 of the code” (602 and 610 of our
code), “to vacate or modify their own judgments or
orders, after the term at which they are made, dees not
confer original jurisdiction; for they apply to judgments
rendered in-the district and supreme courts in cases of
which, under the constitution, they can only acquire
appellate jurisdiction. The power thus conferred, then,
is only that of further proceedings, for the causes enumer-
ated, in an action after judgment; and are, therefore,
merely special proceedings ¢n an action, and are not an
original action, or the ‘civil action’ provided by the code.
‘When, therefore, the power conferred by these sections
to break into an action after judgment, and obtain further
proceedings therein, is all that is invoked by a proceed-
ing, such proceeding cannot be regarded as a civil action;
and, therefore, is not appealable.” In Zaylor v. Fitch,
12 Ohio State, 172, the court say: “Is this proceeding
by petition to vacate a judgment and to have the case
reinstated on the docket for trial, in itself a civil action,
or is it merely a branch, off-shoot or incident of an action?
or, in the language of section 512 of the code of ecivil
procedure, ¢a special proceeding in an action after judg-
ment?’ We are of the opinion that it is the latter, and
nothing more.”

Section one of the act to provide for appeals in actions
in equity, provides that in all actions in equity either
party may appeal. The Ohio law provides for appeals
in ciwil actions in which the parties have not the right
of trial by jury. The statute on the subject of appeals
was passed long subsequent to the code. Section 581 of
the code provides, that an order affecting a substantial
right in a special proceeding, or upon a summary appli-

Vor. v.—13
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cation in an action after judgment, is a final order which
may be vacated, modified or reversed. Section 584 pro-
vides, that proceedings to obtain such reversal shall be
by “petition in error.”

We have no doubt a case of this kind should be brought
into this court by petition in error, and not by appeal.
Aside from the question raised on the motion, it is
apparent that the court did not abuse its discretion in
granting a new trial. The motion to dismiss the appeal
is sustained.

Morron sustamen.

NicmoLs, Saeparp & Co., PLAINTIFFS IN ERROE, V. JOHN
D. HaiL, DEFENDANT IN ERROR.

1. Practice: FINAL JUDGMENT. A judgment upon the verdict of
a jury finding for defendant, for costs only, is not a final judg-
ment.

: To obtain the review of a case in this court, there
must be a final judgment upon the merits of the case, in the court
below.

Error from the district court for Cuming county.
Tried below before Grrrrey, J.

Uriah Bruner, for plaintiffs in error.
Stevenson, Carrigan & Osborn, for defendant in error.

GaxrT, J.

The record in this case shows a trial by jury, a verdict
of the jury finding for the defendant, a motion by plain-
tiffs for a new trial, and it concludes as follows:

“The court being fully advised in the premises, it is
ordered and adjudged that said motion be and the same
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is hereby overruled, to which ruling of the court the
plaintiffs then and there excepted. It is, therefore,
ordered and adjudged by the court that the defendant
have and recover of plaintiffs judgment upon the verdict
of the jury for his costs taxed at $67.93.”

This is not a judgment upon the finding of the jury,
disposing of the merits of the case. A final judgment
in such case is:

«Tt is considered by the court that the plaintiff take
nothing by his writ, and that the defendant go hence
without day.” The record entry is simply an assertion
that the ¢ defendant have and recover of plaintiffs a judg-
ment for his costs.”

As the record contains no final judgment upon which
error will lie, the cause must be remanded to the district
court, in order that it may be proceeded therein to final
judgment, according to law.

, JUDGMENT ACCORDINGLY.

De Wrrr O. SHELLENBARGER, EXECUTOR, ETC., APPELLEE,
v. Forest K. BISER, APPELLANT.

1. Foreclosure of Mortgage: pARTIES. All persons materially
interested in the mortgaged premises should be made parties to
a snit to foreclose a mortgage, in order that a perfect title may
pass by a sale under the decree, asa purchaser takes only the title
of the parties to the suit; but a person claiming adversely to the
title of the mortgagor and prior to the execution of the mortgage,
cannot properly be made a party for the purpose of trying the
validity of such adverse claim of title. But wherea defendant
answers claiming title to the mortgaged premises, and also that
he has & mortgage thereon for a certain sum, and prays that in
case the court finds his title invalid that he may have a decree
for the amount due on the mortgage, it is the duty of the conrt
to adjudicate upon the validity of such title, and if found invalid,
to render a decree on the mortgage for such sum as may be equit-
ably due.
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Such defenses are inconsistent, and had objection
been made at the proper time it would have been the duty of the
court, to require the defendant to elect on which he would rely.

Arpear from Nemaha County.

Plaintiff, as executor of the estate of William D.
Shellenbarger, brought the action to foreclose a mortgage
wade by Julia A. Biser to William D. Shellenbarger,
February 21, 1872, on lot one, in block six, in Brown’s
addition to the city of Brownville, and recorded at four
o’clock p. . of the same day, and made Julia A. Biser,
Forest K. Biser,and Cyrus W. Wheeler defendants. Julia
A. Biser is served by publication only, and neither made
any appearance nor defense in the action, and decree was
taken against her by default. Defendant Wheeler an-
swered, setting up a mortgage on same premises made
by Julia A. Biser to him February 20,1872, and recorded
same day at eleven o’clock . m. Defendant, Forest K.
Biser, then an infant sixteen years old, by his guardian
ad litem answered as set forth in the opinion. Z. B.
Brockaway was afterwards made a party and the decree
below, after dismissing the cause as to Forest K. Biser,
finds liens upon the premises in favcr of ‘Wheeler, Shel-
lenbarger and Brockaway in the order named. Forest
K. Biser appealed.

J. H. Broady, for the appellant.

The court below should have determined Forest K.
Biser’s right to the premises for these reasons :

1. His title is assailed both by plaintiff and Wheeler,
who not only bring him into court but challenge his title,
and after they bring him into court they join issue with
Lim on the merits as to his title, and g0 on, on both sides,
and take all the proofs on those issues, and really try the
cause on the issues they have consented to, and never up
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to then objected to, and should not afterwards be heard
to object to the issues joined. Doniphan v. Street, 17
Towa, 820.

2. The defendant Wheeler assails appellant’s title as
voluntary and fraudulent, and asks the relief of a credi-
tor’s bill to have appellant’s title-deed canceled, which
is a purely equitable jurisdiction.

3. Because in the present status of the case, if appel-
lant can sustain his allegations, he can restrain the sale
of the premises under the decree herein because it would
cast a cloud upon his title. Johnson v. Hakn, 4 Neb.,
149. Key City G. L. Co. v. Munsel, 19 Iowa, 305, and
cases there cited. Paly v. Huggins, 15 Cal, 127.
Christie v. Hale, 46 1., 117. Englund v. Lewis, 25
Cal., 337.

4. Because the principle on which such injunctions .
are maintained is to prevent a multiplicity of suits as
stated in Johnson v.- Hahn above cited, which applies
with double force here as it would even prevent the very
injunction suit, that would prevent in theory other suits.

5. Because if the property is sold under decree in this
action it is to the interest of all parties that the whole
title be sold and covered by the decree in order to bring
a larger price. K. C. G. L. Co.v. Munsel, 19 Iowa, 305.

6. Because the authorities that would sustain the
action of the court in dismissing as to appellant, if there
are any such, furnish a rule without a reason, which is
an injury to every party interested in the property.

7. Because the plaintiff nowhere states any defense
to appellant’s title to the land, except his denial that any
deed was executed to appellant. He alleges no fraud as
to the deed to appellant, June, 1871, but does say if there
was any such deed the purchase was made with Julia A.
Biser’s money, but dues not say that Julia A. Biser was
insolvent at the time, or could not pay her debts from
her other property; so under his allegations, when the
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deed is proved the title is good in appellant. Creed v.
Lancaster Bank, 1 Ohio State,1. Vanzant v. Dawies,
6 Id., 52.

8. Because no matter how stands the legal title, the
premises were purchased in June, 1871, with appellant’s
money, which of itself, without any deed, gave him a
resulting trust in the land, all of which was known by
the other claimants before the making of their mortgages.
They swear Julia A. Biser notified them of that fact,
and hence if the property is to be sold in spite of appel-
lant, he must first be paid out of the proceeds the orig-
inal purchase price of the premises, with interest from
the date of the purchase. Hallv. Young, 37T N. H., 134.

E. W. Thomas, for appellees.

It is not competent in a foreclosure suit, whatever the
pleadings may be, to litigate and settle the right of par-
ties who set up titles, which, if valid, are adverse and
paramount to the title of mortgagor and mortgagee.
Corning v. Smith, 6 N. Y., 82. Board Supervisors v.
M. P. B. R, 2+ Wis, 121. Stor. Eq. PL, Sec. 230.
Eagle Fire Co. v. Lent, 6 Paige Ch., 635. Frost .
Koon, 30 N. Y. 446. 2 Hillard Mort., 179,

MaxweLL, J.

On the trial of the cause in the court below, it having
been made to appear that Forest K. Biser, one of the
defendants, was but sixteen years of age, the court
appointed a guardian ad litem, who auswered the peti-
tion of the plaintiff, denying all the facts therein stated.
And, as a further answer, the defendant says: *that,
before any of the transactions mentioned in the petition
or in the cross petition of the defendant Wheeler, to-wit:
about the fall of the year 1871, this defendant bought
the property described in the petition of Fanny J.
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Ebright, who was at that time the owner thereof; and at
that time paid therefor, in money belonging to this
defendant, the sum of $550.00; and then and there the said
Fanny J. Ebright, duly executed and delivered to this
defendant a good and sufficient deed of conveyance for
said premises, and thereby conveyed said premises to this
defendant * * . On or about the twentieth day of
February, said deed to this defendant was destroyed; and
said Fanny J. Ebright executed to Julia A. Biser a quit-
claim deed of said premises, and said Julia A. Biser exe-
cuted the mortgages, described in the petition, to Wheeler
and Shellenbarger. At the same time of the making of
said mortgages, the said Julia A. Biser executed and
delivered to this defendant, her mortgage deed for said
premises, to secure the payment of the sum of $550.00,
on the twentieth day of February, 1873, with interest at
ten per cent per annum; that Wheeler and Shellenbarger
had full notice of the making of said mortgage, at the
time it was made; and that it was made to secure the
money which was paid for said premises by this defend-
ant; that said mortgage was recorded on the twenty-first
day of February, 1873, at four o’clock, p. M., of said day;
that no proceedings have been had at law for the recov-
ery of said debt, and no part of the same has been paid.
‘Wherefore defendant prays, that he may be decreed the
absolute owner of said lot, free from the incumbrances
of the mortgages to Wheeler and Shellenbarger; or, in
the event that the court is of opinion that the defendant
is not the owner of said premises, that it be adjudged,
that this defendant have a good and valid lien thereon
for the sum of $550.00, with interest, etc.”” Afterwards
this defendant filed a supplemental answer, claiming to
be the owner of the premises in question in fee simple.
On the hearing of the cause, the court found; “that the
defendant, Forest K. Biser, sets up and claims legal title
to the premisesin controversy by adverse and paramount
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title to the title of mortgagor, Julia A. Biser, who exe-
cuted the mortgages to plaintiff and defendant Wheeler,
and that said Forest K. Biser’s title so set up and claimed,
cannot be litigated or affected in this action. It is there-
fore adjudged and considered, that this cause and action
be, and the same is hereby dismissed as to the defendant,
Forest K. Biser; and that said Forest K. Biser go hence
~vithout day, and recover against the plaintiffs his costs
herein taxed at § 2

The general rule in equity is, that all persons materi-
ally interested in the mortgaged premises should be made
parties to the suit. This includes all incumbrancers
(prior and subsequent), existing at the time of filing the
petition, in order thata purchaser may take a perfect
title by a sale under the decree, as he takes only the title
of the parties to the suit; and also to prevent a multi-
pheity of suits, and in order that the proceeds of the
morigaged premises may be distributed among the lien-
holders aceording to the priority of liens. Many of the
cases hold, that a prior incumbrancer is not a necessary
party to the suit, as the purchaser takes the estate sub-
Ject to the paramount lien; yet he is a proper party in
order to obtain an adjudication as to the validity and
amount of the lien.

A person claiming adversely to the title of the mort-
gagor, and prior to the execution of the mortgage, can-
not properly be made a party, for the purpose of trying
the validity of such adverse claim of title. But this
rule does not exclude one who claims title, and, also,
claims to hold a mortgage on the same premises, who sub-
mits his claims to the adjudication of the court, and
asks, that in case the court finds his title to the premises
invalid, that he may have a decree for the amount due
on the mortgage. These defenses are inconsistent; and,
had a motion been made at the proper time, the defend-
ant would have been compelled to elect, on which he
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would rely. But the plaintiff joined issue with the
defendant, denying the facts stated in his answer; and
testimony has been taken, by both plaintiff and defend-
ants, to establish the trath or falsity of the issues thus
raised. It is, therefore, the duty of the court to consider
all the questions at issue.

The defendant, Forest K. Biser, states in his answer,
that he paid $550.00 for the premises in controversy, and
received a deed therefor. The testimony shows that
$150.00 was all that was paid for the property, of which
one hundred was paid in money, and fifty dollars in far-
niture. There is a conflict of testimony as to whom the
first deed to the property was made, Julia A. and Forest
K. Biser stating that the original deed from Mrs.
Ebright was made and delivered to Forest K. Biser.
The testimony of E. E. Ebright, a disinterested witness,
who acted as agent in the sale of the property, is, in
substance, as follows: That Mr. Biser came to see him
about the purchase of the property, and the contract was
made with him in the presence of Mrs. Biser, that the
deed was to be taken in her name; that a deed was so
made for the premises in question, and delivered to Mr,
Biser, who thercupon paid him $50.00 in furniture, and
soon thereafter $100.00 in money; that he was not sure
the deed was acknowledged, but he thought it was, or
Mr. Biser would not have made a payment on the prop-
erty at the time he received it; that sometime afterward,
perhaps an hour, or perhaps it might have been a day or
two, Mrs. Biser returned with the deed, and requested
him to have a deed made to Forest K. Biser, assigning
various reasons therefor, one of which was that the par-
chase money was his. Ebright then destroyed the deed
returned by Mrs. Biser, and had a deed made in the
name of Forest X. Biser, and delivered the same to Mrs.
Biser. That several months thereafter, Mrs. Biser
returned this deed to Mr. Ebright, and requested him to
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destroy it, and make a new deed for the premises to her,
which he did. The mortgages in question were executed
after the execution and delivery of the second deed to
Mrs. Biser. She denies the testimony of Mr. Ebright
as to the execution and delivery of the first deed to her.
Mr. Wheeler testified that the improvements made on
the premises, after the purchase, would cost about
$600.00. Two of the defendants place the value of the
added improvements at a little more than $50.00. It is
apparent from the testimony of Ebright, that a deed for
the premises in controversy was made to Mrs. Biser and
delivered to Mr. Biser, her agent, and, so far as we can
perceive, was accepted by her.

The fact, that afterward she returned the deed to
Ebright, and requested him to make a deed to her son,
can make no difference as to the title. Aside from the
question of who holds the legal title, it is apparent
from the testimony that this property was paid for by
Mr. and Mrs. Biser. It is true, that Mrs. Biser and her
son testify that such was not the case; but their evidence
contains within itself sufficient improbability to cast
doubt upon it. The family were evidently in embar-
rassed circumstances. Mrs. Biser was conducting a fur-
piture store in her own name; and the debts these
mortgages were given to secure were debts Shellenbarger
and Wheeler had been compelled to pay as sureties on
her notes, in the bank at Brownville, for money that had
been borrowed to aid her in carrying on business. No
pretense is made that the son had paid more than about
$200.00 in purchasing and fixing up the premises; yet,
a short time thereafter, a mortgage is given to him for
the sum of 8550.00; this of itself is sufficient to cast
suspicion on the entire transaction.

Minors are peculiarly entitled to the favor of a court
of equity; and it is the duty of the court to guard their
interests with jealous care, and to enforce and secure
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their rights. But transactions between parents and
their child, by which the child becomes the creditor of
the parents, or acquires property from them, while they
are unable to pay their just debts, must be carefully
scrutinized; and the court should see that the opportu-
nity thus presented is not used as a means by which
creditors are defrauded out of their just dues.

The judgment of the district court as to Shellenbar-
ger and Wheeler is affirmed. As there is nothing in
the record to show the date of the judgment in favor of
Brockaway, the cause is, therefore, remanded to the dis-
trict court of Nemaha county to find the amount equita-
bly due on the mortgage of Forest K. Biser, and
whether said mortgage is prior to the Brockaway judg-
ment, and to render a decree according to the order of

priority of those liens.
RemMANDED.

Tag StaTE oF NEBRASEA, EX REL. GEORGE H. RoBERTS,
ATT0ENEY GENERAL, v. GILES R. REEDER.

1. Escheat. Upon the death of a tenant in fee with defect of heirs,
the title and right of possession to the lands, and also to his per-
sonal estate, o instanti vest in the state; and by the operation of
the laws of this state all such estate, real and personal, immedi-
ately becomes and constitutes a part of the general school fund
of the state.

2. . TITLE OF ADMINISTRATOR. The administrator of the
estate of such decedent can convey no title to such lands, and
has no right of possession to the same to deliver.

3. . SCHOOL FUND: CONSTITUTIONAL LAW. By the constitu-

tion the legislature are inhibited from diverting such school
fands derived from escheats to any other special objects; and,
therefore, the legislative act approved February 17, 1875, vesting
in trustees the escheated estate of Henry Hooper, deceased, for a
special purpose and object, is a nullity.
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Or1eINAL application for mandamus.
E. W. Thomas, for the relator.
Jefferson H. Broady, for the respondent.

GaxTT, J.

This case is originally brought in this court upon an
application for a writ of mandamus. The application
substantially states that one Henry Hooper died June
15,1872, seized of the northeast quarter of section thirty-
five, in township six north, range thirteen east, in Nema-
ha county, and that he was also possessed of certain
personal property; that on the 11th of July, 1872, the
defendant was, by the probate court of said county, duly
appointed administrator of the estate of said deceased
and entered upon the discharge of such trust; that after-
wards he made settlement in the probate court of his
administration of said estate. and that there remained in
his hands a certain sum of money and some personal
property belonging to said estate after payment of the
debts thereof, and that after such settlement he received
other sums of money belonging to said estate, which
remain in his hands. It is further stated that by an act
of the legislature, entitled “an act concerning the estate
of Henry Hooper, of Nemaha county,” approved Feb-
ruary 17, 1875, certain persons, naming them, were
appointed trustees to manage and take possession and
charge of the property and assets of the said estate; and
providing that the administrator of said estate deliver to
the said trustees all the money and other property, and
execute and deliver a deed of conveyance of the real
estate of the said Hooper to the said trustees. And it is
further stated that said “Hooper left no heirs, and no
person or persons entitled to distributive shares of his
property, and the whole thereof esclieated and vested in
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the state of Nebraska;”’ that the trustees accepted the
trust conferred on them, and made demand on the
defendant to deliver to them “all the money and other
personal property belonging to the estate; * * and
that he should execute and deliver the deed of convey-
ance of said real estate, as required by said act,” which
the defendant refused to do. The statute referred to
further provides that the trustees shall sell and dispose
of said real estate, and make to the purchaser a deed
therefor; and that all the money received by them
belonging to said estate, shall by them be expended in
the erection of a school building in Nemaha county, to
be known as “ The Hooper Memorial School.” It will
be seen that the demand of defendant by the trustees is
for all the personal estate and the execution and delivery
of a deed conveying to them all the real estate of the
said Hooper. ‘

Now, if all this property escheated to the state, then it
seems clear that both the title and the right of possession
to all, real and personal, vested in the state; for there
were no heirs to whom the property could be delivered
by the probate court. At the common law the escheat
denotes an extinction of blood of the person last seized,
whereby the title of the tenant in fee fails for want of
heirs and imports a determination of the tenure, and
hence the land resulted back, by a kind of reversion, to
the grantor or lord of the fee. But in our country no
private person succeeds to the inheritance by escheat;
and, therefore, in the event of such determination of ten-
ure the reversion is to the state, by virtue of its sover-
eignty as the ultimate proprietor of all lands within its
jurisdietion. At the time of the death of Ilooper, sec-
tion 3, article VI, of the constitution, declared that *all
lands, the title to which shall fail from defect of heirs,
shall revert or escheat to the state.”” Hence, there can
be no doubt that upon the death of the tenant in fee
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with defect of heirs, the title and right of possession to
the lands eo <nstanti vest absolutely and wholly in the
state. This being the law, the administrator had no title
to the lands to convey and no right of possession to the
same to deliver; and, therefore, a writ commanding him
to make title by deed of conveyance, or to deliver posses-
sion of the land, would be ineffective for any purpose
whatever.

But, if the trustees have the right of possession to the
land, and the defendant illegally and wrongfully deprives
them of that possession, then, in such case, they have a
“plain and adequate remedy in the ordinary course of
law.”  But have the trustees, by virtue of the act referred
to, acquired any title or right whatever to the real estate
of which Henry Hooper died seized, or to the money and
personal property of which he was possessed at the time
of his death, or which accrued to his estate afterwards?
We think this question must be answered in the nega-
tive. If Henry Hooper left no heirs at his death, then
all his property, real and personal, immediately vested in
the state; and by section three of an act entitled “An Act
to increase the school fund in Nebraska by penalties, for-
feitures, fines, unclaimed fees and estates,” approved
February 15, 1869, all the property immediately became
and constituted a part of the general school fund of the
state. And by the provisions of both the old and new
constitutions, all the funds belonging to the state for
educational purposes shall be deemed trust funds held by
the state, and shall so remain forever inviolate and undi-
minished, and the interest and income arising therefrom
shall be exclusively applied to support and maintain the
common schools throughout the state.

Therefore, if the property of Henry Hooper escheated
to the state, the same by operation of law, immediately
upon his death, became and constituted a part of the
general school fund of the state; and, by authority of the



JULY TERM, 1876. 207

Albright v. Russell,

constitution, it must forever remain there inviolate; and
the legislature cannot by legislative enactment divert
this fund to any other objects. The constitution, in-
express terms, inhibits them from doing so; and, hence, the
act of February 15, 1875, is a mere nullity, and confers
upon the trustees therein named no rights to or power
over the estate of Henry Hooper. The writ of manda-
mus must be denied.
‘WRIT DENIED.

Wirtram A. ArerigaT, RoBERT AND JoEN DuxDas, AxD
A. M. TINGLE, PLAINTIFFS IN ERROR, V. RUSSELL AND
HoLMES, DEFENDANTS IN ERROR.

Promissory Notes: LIABILITY OF ASSIGNOR. A., being the -
payee of a promissory note, assigned the same to T., in payment
for a house and lot, and to secure the payment of the nofe at
maturity gave a mortgage on the same property, in which it was
provided, that if A. should pay the note at maturity, the mort-
gage should be void, but *‘otherwise to be of full force and
effect.” In an action to foreclose the mortgage: held, that the
promise of A. to pay the note was unconditional, and that he was
not released by a failure to demand payment of the makers.

Error from the district court of Johnson county. The
opinion states the case.

8. P. Davidson and C. Grllespie, for plaintiffs in

error.

I. The petition must state all the facts necessary to
constitute a cause of action. When others than the
makers of a promissory note, or the acceptors of a bill
of exchange, are parties in the action, it shall be neces-
sary to state also the kind of liability of the several
parties, and the facts, as they may be, which fix their
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liability. Gen. Stat., 544, Sec. 120. Catlin v. Jones, 1
Pinney (Wis.), 132. Ficld v. Nickerson, 13 Mass., 131.
Berry v. Robinson, 9 Johns., 121.

If the indorsee enters into a bond for a deed agreeing
to convey certain premises to the indorser on condition
that the maker of a certain note, transferred by indorser
to indorsee, pay the same at maturity; and in case
maker does not pay same, that indorser will, and the in-
dorsee fail to demand payment of maker and give in-
dorser notice of non-payment so as to bind him as
indorser on the note; Aeld, that the indorsee by his own
laches made the note his own and discharged the indorser
and as to him this must be considered payment, and the
indorsee was compelled to convey. Hall v. Green, 14
Ohio, 500.

In the petition in this case no order, judgment, or re-
lief of any kind, is asked for against John H. and Rob-
ert Dundas, the makers of the note or either of them,
and Albright cannot be subrogated to the rights of
indorsees. In case this mortgage is foreclosed and the
mortgaged premises are sold, as asked for, and they do
not sell for the whole amount of the debt claimed to be
due, no order or execution can issue against the makers
for the deficit. Such order or execution must issue, if at
all, against the mortgagor. General Statutes, 656, Sec.
847.

If the indorsement makes Albright the guarantor,
then to fix his liability he is entitled to notice of non-
payment within a reasonable time after default of pay-
ment, or if the contingency upon which the liability of
the guarantor is dependent, is the result of the action of
the guarantee, or depends upon_his option, or where,
from the nature of the case, the default must come pe-
culiarly within his knowledge, the law imposes upon
bim the duty of giving reasonable notice of such default
to the guarantor. and the want of such notice will dis-
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charge the guarantor to the extent of the loss resulting
from the want of such notice. Bashford v. Shaw, 4
Ohio State, 266. Forest v. Stewart, 14 1d.,249.  Dyer
v. Gibson, 16 Wis., 561.

T. Appleget, for defendants in error, contended that
the assignment on the back of the note partakes of the
nature of a gnaranty; that the execution of the mort-
gage was a new and absolute contract, wherein Albright
promises to pay the note himself, or forfeit the property
mortgaged; that the absolute promise made by Albright
was made for a valuable consideration, which was noth-
ing less than the house and lot mortgaged; that where a
new and absolute contract, in relation to a promissory
note, is made, the party making it is not entitled to
demand of the holder that he shall make demand of
the ‘maker, or give notice of non-payment. Reed v.
Evans, 17 Ohio, 128. Manrow v. Durham, 3 Hill, 584.
Ketchell v. Burns, 24 Wend., 456. ‘

Laxks, Cu. J.

- There is but a single question presented in this record;
and that is simply whether the petition states facts suffi-
cient to constitute a cause of action against William A.
Albright, by whom the case is brought into this court.

It appears that the defendants, Robert and John Dun-
das, on the 16th day of May, 1873, gave to said Albright
their promissory note for §500, payable two years from
date. In July of the same year, Albright purchased
from Araminta M. Tingle, another of the defendants, a
house and lot, and as part payment thereof, assigned to
her the note in controversy; and at the same time, to
secure its payment at maturity, gave back a mortgage,
in the usual form, on the same property. On the 17th
of July, 1873, Mrs. Tingle duly assigned both the note
and mortgage to the defendants in error, who, on the

Vor. v—14
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4th of September, 1875, brought their action thereon, in
due form, to obtain a foreclosure. The assignment, by
which Russell and Holmes took this note and mortgage,
was in these words, viz:

“ For value received I hereby assign, sell and set over
the foregoing mortgage, and the note therein mentioned,
to Russell & Holines, bankers. Tecumseh, July 14th, A.

D. 1873. .
(Signed,) A. M. TixgLe.”

It is very clear, that by this assignment, whatever
rights were possessed by Mrs. Tingle, in respect to the
note and mortgage, passed to Russell and Holmes.
Whatever her equities would have been as against
Albright, had she retained them and brought the fore-
closure suit, belong now to the defendants in error.

It is important, therefore, to inquire as to the nature
of the transaction between Albright and Tingle. What
was the obligation assumed by the former, when he gave
the mortgage in question? Was it simply that of an
indorser of negotiable paper, by which, in order to fix
his liability, a demand of payment, protest, and notice
of dishonor were requisite? We think not. By the
terms of this mortgage he pledged the property therein
described, not merely to secure the payment of the note
by him according to the liability of an indorser, but
rather as an original promissor, and for a new and inde-
pendent consideration. By reference to the mortgage,
we find this provision: “That, whereas, the said William
A. Albright is indebted to the said Araminta M. Tingle
in the sum of five hundred dollars as evidenced by a
certain promissory note given by Robert Dundas and
John H. Dundas to said Albright, dated Sheridan,
Neb., May 16th, 1873, calling for five hundred dollars,
"two years after date, with ten per cent interest from
date, and payable to said Albright or bearer; which said
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note the said Albright assigns to said Araminta M.
Tingle, as a part of the purchase money of the above
described premises. Now, therefore, if the said William
A. Albright shall pay or cause to be paid the said sum
of money with the interest thereon according to the
tenor and effect of said promissory note, then these
presents shall be void and of no effect, otherwise to be
in full force and effect.”” In this assignment there is:
First, an acknowledgment by said Albright of a present
indebtedness, in the full amount of said note to said
Tingle. There is no allusion whatever to the conditional
liability of an indorser; and, Second, there isan agreement
that if Albright shall fail to pay the note, or cause it to
be paid, at maturity, the mortgage should be of full
force and effect. There was, therefore, no necessity for
any demand, notice of dishonor, and protest, in order to
fix the liability of Albright to pay this note.

It is clear that the petition states a good cause of
action; and the judgment of the district court must be
affirmed.

JUDGMENT AFFIRMED.

D. M. SteerE AND S. R. JOHNSON, PLAINTIFFS IN ERROR,
v. RusserLL AND HoLMES, DEFENDANTS IN ERROR.

1. Banking: LIABILITY OF BANKER. Where a banker receives a
negotiable instrument for collection, it is his duty to cause it to
be presented for payment at maturity, and if refused, protested
so0 as to charge the indorser.

2. The failure to perform this duty will render him
liable for damages thereby occasioned.
3. In an action to recover for such damages the

solvency of the indorser is a material inquiry.
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4. : DEFENSE. It is competent for the defendant in
* such action to prove that the indorser was, and continues to be
insolvent, and that therefore no damages were occasioned by the
failure to protest the note.
5. : : . But the mere fact that the indorser is in
embarrassed circumstances is immaterial and constltutes no
defense.

6. Plea.dmg ApmrssioNs. The plamtlﬁ' requested an instruction
to the jury ‘““that any allegation ™ in the petition not denied by
the answer * must be taken as admitted, and true.” This was
refused. Held, error, there being material allegations iri the
petition not denied by the answer.

: An instruction not warranted by the pleadings,
even if if state the law correctly, will require the reversal of the
Jjudgment, if it have a tendency to mislead the jury.

Error to the district court of J ohnson county. The
opinion states the case.

T. L. Schick and 8. P. Davidson, for plaintiffs in
error, insisted that a bank failing to demand payment
of a note or bill left with it for collection, becomes liable
to the owner for the amount; it is bound to demand
payment of the makers, and to cause notice of non-pay-
ment to be given to all the indorsers. Smedes v. Utica
Bank, 20 Johns., 372. Fabens v. Mercantile Bank,
23 Pick., 830. Ayraultv. The Pacific Bank,47 N. Y.,
570. Bank of Washington w». Triplett, 1 Pet., 25.
MeKinster v. Bank of Utica, 9 Wend., 46. Tyson v.
State Bank, 6 Blackf.,, 225.

A man is virtually insolvent where his liabilities
exceed his means of paying if payment is pressed,
But such insolvency can be no complete defense.

The insolvency of the indorser, at most, goes only in
mitigation of damages to the extent of the insolvency,
and the jury should have been so instructed.

The court erred in refusing to instruct the jury «that
any allegation in the plaintiffs’ petition which is not

o
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denied in the defendants’ answer must be taken as admit-
ted and true.” Cheever v. Mirrick,2 N. H.,376. Briggs
v. Dorr, 19 Johus., 95.

T. Appleget, for defendant in error, cited Brown v.
Hurst, 3 Neb., 853. Sedgwick on Damages, 2d ed.,
338, 340. Brantingham v. Fay, 1 Johns. Cases, 255.
Billings v. Vanderbeck, 23 Barb., 555. Moulton w.
Witherell, 52 Me., 237.  Western Stage Co. v. Walker,
2 Towa, 504. Johnson v. Weedman, 4 Scam., 497,

Laxkg, Cu. J.

The action in the court below was brought to
recover the amount of a negotiable promissory note,
executed by J. H. and A. W. Conlee to one John
D. Hetzel, and by him duly indorsed, before matur-
ity, to the plaintiffs. This note was afterwards deliv-
ered by the plalntlﬁ's to the defendants, as bankers,
for collection, and, in case of non-payment at maturity,
to have the same duly protested so as to hold the indor-
ser. These are facts set out at length in the petition,
and concerning which there is no dispute. It is further
averred in the petition, that the defendants wholly failed
and neglected to present said note to the makers for pay-
ment at its maturity; and that it was not paid by them.
And further, that they also neglected to give notice of
the non-payment thereof to the indorser; and that, by
reason of the negligence of the said defendants, in their
omission to present said note for payment, and to give
notice .of the non-payment thereof, they have lost the
whole amount named in said promissory note. In their
answer the defendants deny the whole of the neghgence
imputed to them concerning said note. They also aver,
that at the maturity of the note, the indorser was, and
ever since has been, wholly insolvent; “and that the
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amount, in said note mentioned, could not at any time
have been collected from him by law.”

The main points of the defense seem to have been:
first, that the de‘endants were not negligent, in respect
to their daty, as bankers, in their efforts to collect and
protest said note for non-payment; and, second, that,
even if they were guilty of negligence in these respects,
the plaintiffs have suffered no loss in consequence
thercof, because ot Hetzel’s insolvency.

The case was tried to a jury, and resulted in a verdict
and judgment against the plaintiffs, who bring the case
here for the correction of certain errors, alleged to have
occurred on the trial. .

The first of the alleged errors, that we will notice,
consists in the admission of certain testimony, given by
etzel as to his alleged insolvency. In the course of
the examination of this witness, on behalf of the defend-
ants, this question was put to him: « What was your
financial condition at the time this note became due and
payable?”  An objection was interposed, on the ground
of immateriality and irrelevancy, which was overruled;
and the witness answered, that he “was very rauch
embarrassed.” We think, that under the issues joined,
this question was proper. It was competent for the
defendants to show, if they could, that the indorser of
the note was insolvent at the time it matured, and that
he continued to be so up to the time of trial. Such tes-
timony would tend to prove, that no substantial damage
was occasioned by the alleged negligence of the defend-
ants.

This witness was then asked this question: ¢ State
whether or not your financial condition was such that
you could meet your liabilities, either at the time of the
transfer of this note, or at the time it became due?”
This question was objected to, on the ground of its being
leading and immaterial. But the court overruled the
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objection; and the witness answered, that he “ counld not.”
‘We are of opinion that both of these objections are valid,
and ought to have been sustained. It is true, that the
answer given by the witness, if properly considered by
the jury, could not have prejudiced the plaintiffs; for the
mere fact that the indorser was in embarrassed circum-
stances and unable to meet all his liabilities, falls far
short of establishing the insolvent condition required to
constitute a defense to the action. But the jury, very
likely, would not regard it in this light, unless specially
directed by the court. We think it had a tendency to
mislead, and should have been rejected.

It is also assigned for error, that the court refused to
give the following instruction, tendered on behalf of the
plaintiffs, viz: “The jury are instructed that any allega-
tion in the plaintiffs’ petition, which is not denied in
the defendants’ answer, must be taken as admitted and
true.”” It is contended on the part of the defendants,
that this instruction was properly refused; that it states
the statutory rule of implied admissions much too
broadly. In other words, that it is only the material
allegations of a pleading that are admitted by the failure
to deny them. But we do not think that this technical
criticism of the language of the request is justifiable; it
is altogether too narrow and arbitrary a construction to
satisfy the requirements of the code. It requires us to
presume that the petition contains an immaterial alle-
gation, while the presumption really is, that it does not.
And, even if there were an immaterial averment, the
admission of its truth could neither benefit the plaintiffs
nor prejudice the defense. An examination of the
pleadings discloses the fact that there were several very
material allegations in the petition not denied by the
answer, and which should have been taken as true for all
the purposes of the action. Probably it would have
been better for the instruction to have specified the par-
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ticular averments that were not denied, and asked a
specific instruction that the jury take them as absolutely
troe. But, while we regard this as the better practice
in such cases, there can be no donbt that the plaintiffs
were entitled to have the jury instructed upon that
point substantially as requested, and in the very langunage
employed, unless the court saw fit to substitute its own,
conveying the same idea.

Again, the court, at the request of the defendants,
instructed the jury, “that, if the evidence shows that
plaintiffs have not used due diligence in trying to collect
the note from the makers, they are not entitled to
recover.” This instruction, even if it stated the law
correctly, was not warranted by the pleadings in the
case. There was no issue raised to which it was at all
applicable. The plaintiffs were not required, in this
action, to show that they had used any degree of dili-
gence whatever, in endeavoring to collect the note from
the makers. 1In a suit against the indurser of a note,
where the question of due diligence is raised, such an
instruction might be very proper; but here it doubtless
had a direct tendency to mislead the jury, and prejudice
the plaintiffs’ case.

The judgment of the district court is reversed, and a

new trial awarded, _
JUDGMENT REVERSED,
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O. F. MEwIs, PLAINTIFF IN ERROR, V. JOHNsoN HAaRr-
vESTER COMPANY, DEFENDANT IN ERROR.

1. Practice in Supreme Court: BILL OF EXCEPTIONS. A
motion to strike a petition in error from the files on the ground
that what purports to be a bill of exceptions cannot be so consid-
ered, will not be entertained. This objection must be taken either
by a motion to quash the exceptions, or on the final hearing.

9. BrLL OF EXCEPTIONS. In vacation a judge has no authority to
allow a bill of exceptions. And if the record disclose that it was
so allowed, it will not be considered.

Error from the district court of Cuming county.

Crawford & McLaughlin and E. P. Weatherby, for

plaintiff in error.

R. F. Stevenson and E. K. Valentine, for defendant

in error.

Laxg, Cu. J.

The question first presented for our consideration
relates to the bill of exceptions, and is decisive of the case.

I. The record discloses the fact, that on the 21st day
of January, 1876, on the overruling of the motion for a
new trial, the defendant below asked and obtained leave
to prepare his bill of exceptions for allowance in vacation,
and have it filed as of that term. Thirty days were
given; but the bill was not actually allowed and filed
until the 11th day of March, nearly a month after the
tinie fixed by the court for it to be done, and during
vacation. '

A motion has been made to strike the petition in error
from the files, for the reason that said bill of exceptione
was allowed and filed in vacation. This motion must be
denied. The fact, that what purports to be a bill of
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exceptions cannot be so considered, or shows no error
calling for a reversal of the j udgment, is no ground for
striking the petition in error from the files, The office
of a bill of exceptions is to bring into the record of a
case those material matters which otherwise would not
appear. It is not unfrequently the case, however, that
very grave errors are shown, independently of the bill
of exceptions. The correct practice undoubtedly is,
either to raise this question by a motion to quash the bill
of exceptions, or, on the final trial, by a suggestion to
the court that it was not allowed within the time limited
by the statute, and, therefore, not properly a part of the
record of the case.

But while we cannot strike the petition from the files,
the undisputed fact, that the bill of exceptions was
allowed and filed in vacation, compels us to disregard it
entirely in the consideration of the alleged errors. The
code of civil procedure, section 308, would seem to be
decisive of the matter. It provides, that “time may be
given to reduce the exceptions to writing, but not beyond
the term.”

If authorities were needed to show that a bill of excep-
tions allowed by a judge in vacation constitutes no part
of the record of a case, they are found in the rulings of
the supreme court of Ohio, the state .from whence our
code.was borrowed. Doe ex dem. Irvine . Brown, 6
Ohio State., 12.

II. Referring to the petition in error, we find but a
single objection to the proceedings below which did not
originate on the trial. This is, that the facts stated in
the petition were not sufficient to constitute a cause of
action; and this is the only one of the alleged errors that
we can consider.

This petition, however, we find to be in the usunal form
followed in an action on a promissory note, and undoubt.
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edly states a good cause of action. It contains all, and
even more than is really necessary, under the rules of
pleading given in the code.

This objection, therefore, must be overruled, and the
judgment of the district court affirmed.

J UDGMENT AFFIEMED.

JouN BLACKBURN AND OTHERS, PLAINTIFFS IN ERROR, V.
§
EmiLy OSTRANDER, DEFENDANT IN ERROR.

1. Practice: vErRDIcT. An order of the court below overruling a
motion for a new trial for the reason that the verdict of the jury
was against the weight of evidence, will not be disturbed, unless
it be very clearly so.

2. : PREPONDERANCE OF EVIDENCE. Mere preponderance of
testimony against the verdict is not enough to warrant the court
in disturbing it.

3. : ———. It is not the number of witnesses produced by a

party, nor their language alone, that should be looked to in
determining whether a new trial should be granted, but all the
surrounding circumstances should be taken into the account and
given due weight.

Error from the district court of Saline county.
McKillip & Page, for plaintiffs in error.
Hastings & Mc@Gintie, for defendant in error.

Laxg, Cu. J.

There are several errors formally assigned, but in sub-
_ stance they amount simiply to this, that the verdict is not
sustained by sufficient evidence. The action in the court
below was on a promissory note, given by the plaintiffs
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in error, on the sale of a horse, November 26, 1868. The
answer alleges, as ground of defense, that at the time of
said sale the horse, for which the note was given, was
diseased of the glanders, which the plaintiff well knew
but fraudulently represented the animal to be sound.
Issue being joined on this defense, the case was tried to
a Jury and a verdict returned in favor of the plaintiff for
the full amount of the note.

An examination of the record reveals considerable
conflict in the testimony. Several witnesses called by
the defense testified, that in their opinion the horse was
diseased as charged. 'William Houck was the first wit-.
ness who swore that the disease was glanders; but he did
not see the horse until the spring of 1870, more than a
year after the sale took place. Ezekiel Pettit saw the
horse in Camden a day or so after the sale; and he
swears that he then noticed a discharge from the nostrils
and “remarked that the horse had the glanders.” Isaac
Vose, who is a brother in-law of Blackburn, saw the
horse about the same time he was noticed by Pettit in
1868, and he, 'too, was of opinion that the disease was
glanders. Another witness, by the name of Adams,
called for the defense, was of the opinion that the horse
was afflicted with the glanders. This constituted the
material testimony adduced on the part of the defend-
ants. On the other hand, the plaintiff testified on her
own behalf, giving an account of the transaction by
which.she sold the horse to Blackburn. She denies that
she had any knowledge of the horse being unsound at
the time, or that she made any recommendation concern-
ing him. She also testifies that no claim was ever made
to her by the defendants that the horse was diseased in
any manner whatever. Moses Wilson, a witness called
on behalf of the plaintiff, swore that he knew the horse
at the time of the sale, and afterwards frequently saw
Blackburn breaking prairie with him. Ie says that
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during all the time that he knew the horse, up to the
middle of 1869-70, “the appearance of the horse was
good.” This witness testified also, that at one time
Blackburn told him that the horse had what was known
as the “nasal gleet.” The deposition of Thomas J.
Hudson was next read. This witness testified, among
other things, that he knew the horse in controversy; he
had him in his possession about three months before the
sale to Blackburn; the animal was then sound and in
good condition. He “was a hearty horse, and ate and
drank well.” He noticed that there was at one time a
slight discharge from the nose, but considered that it
was caused by an “attack of horse distemper.” This
horse was kept with his own horses, and drank out of
the same pail; and yet no disease was communicated to
them in consequence thereof. This witness testified
further, that he had two conversations with Blackburn
about the note in question. He says: ¢The first con-
versation took place in Lincoln, I think in Brock’s bank,
about eleven months after the note was given, and while
it was in my possession. At that time he spoke favor-
ably about paying the note. He said he was hard up,
had met with some losses, and didn’t want the note
pushed. * * * The substance of the conversation
was that he would pay the note as soon as he could get
the money. The second conversation I had with Mr.
Blackburn was in Lincoln, three or four months after .
the note became due. I think he asked me if I still had
the note. I think I told him I had delivered it to Mrs.
Ostrander; 1 cannot remember the langnage used, but
the substance of it was that he would not pay the whole
note; that he wanted fifty or seventy-five dollars thrown
off; that his mules and his horse had died from the dis-
ease they had taken from this horse.”” In answer to the
question, whether during the first conversation Black-
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burn made any complaint that the horse was unsound,
this witness answered, “He did not.”

If we look alone to the langnage used by the several
witnesses as to whether the horse actually had the glan-
ders, there would seem to be a pretty clear preponder-
ance in favor of the defendants (plaintiffs in error). But
there are several circumstances entitled to considerable
weight in the decision of this case. The fact that this
horse was taken by Blackburn, and worked by him contin-
uously on his farm for considerably over a year without
any complaint, or so much as even a suggestion to Mrs.
Ostrander that anything was wrong with him, is a very
strong circumstance against the theory of the defense.
It seems very strange, indeed, that if Blackburn had
supposed, or had reason to believe, that the horse was
affected with so fatal a malady as that of glanders is well
known to be, he would have kept on using him for so
long a time without so much as complaining even to his
vendor. Under such circumstances, this sort of defense
should be closely ecriticised by a court and jury; and
unless established very clearly, it ought not to be per-
mitted to prevail. When the purchaser of an article
ascertains, or has reason to believe, that he has been de.
ceived by the fraudulent representations of his vendor,
common pradence would seem to dictate that he make
it known, and notify the seller either of his desire to
rescind the contract, or that he will claim compensation
for his loss. Indeed, it is but just to the vendor that
this course be pursued. But where, as in the case before
us, the property is purchased on a credit, and no word
of complaint is heard for more than a year after the
sale, whiie at the same time the property is kept in
constant use, this sort of defense onght to be closely
scrutinized.

This is a case of very conflicting testimony, one
wherein all the surrounding circumstances are hostile
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to the claim of the defendants, and also to the testi-
mony of a majority of the witnesses. It is a case
peculiarly suited to a jury trial, wherein the character
and appearance of the witnesses, as well as the words
they utter, can be considered and weighed by twelve
of their fellow-citizens, who, from their knowledge of
human nature and of the motives by which men in
such transactions are commonly actuated, are so much
better qualified than is a single judge or a court to
decide the questions of fact correctly. We are of opinion,
therefore, that the judgment should be affirmed.

JUDGMENT AFFIRMED.

Parmer AND ORTON, PLAINTIFFS IN ERROR V. J. I. Lar-
GENT, DEFENDANT IN ERROR.

1. Alteration of Negotiable Instrument. A memorandum
written under a negotiable instrument and qualifying if, is to be
taken as a part of the contract.

2. The fraudulent removal of such a memorandum vitiates

the instrument, even in the hands of a bona fide holder.

3. ——. But where the words alleged to have been removed were,
“‘this note is given upon condition,’” and there being nothing to
show what the condition was; held, that it did not vitiate the
instrument inasmuch as they were entirely immaterial.

Evidence of the relno{'al of these words was entirely
immaterial, and on the motion of the plaintiff should have been
excluded from the jury.

4.

‘Where the defense, in an action upon a promissory note
is based upon an alleged alteration of the instrument, it is the
duty of the court to determine whether such alteration is material.

1t is error to submit the question of materiality to the

5.

6.
jury.
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. The court should have instructed the jury, upon the
request of the plaintiff, that said words were immaterial, and
_ that their removal did not vitiate the note.

Error from the district court of Richardson county.
The opinion states the facts of the case.

Schoenheit & Reavis, for plaintiffs in error, cited
Herrick v. Baldwin, 17 Minn., 209. McCramer .
Thompson, 21 Towa, 244, 249. Murray v. Graham, 29
I1d., 520. Rainbolt v. Eddy, 34 1d., 440.

Frank Martin and E. 8. Towle, for defendant in
error. :

Lakz, Cr. J.

I The action in the court below was brought
by the plaintiffs, as indorsers of two promissory notes
executed by the defendant, for $167.50 each, nego-
tiable and payable in twelve and eighteen months res-
pectively. By the bill of excepticus it appears, that the
plaintiffs received said notes in tuy ordinary course of
husiness before maturity, paying therefora valuable con-
sideration, so that they are to be regarded in the light
of innocent holders of commercial paper. The defense,
which seems to have been relied upon on the trial, and
in respect to which the alleged errors occurred, consisted
of an alteration of these notes by the payee, before they
were transferred to the plaintiffs. This alteration was
effected by detaching from each of the notes the words,
“this note is given upon condition,” which had been
appended thereto by the maker, after he had signed
them, but before their delivery to the payee.

Of themselves, these words were wholly ineffectual
to vary or modify the terms of the notes to which they
were attached, even as between the maker and payee.
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‘What the nature of the condition was, or whether it had
the effect, in a certain contingency, to change the lia-
bility of the maker, nowhere appears. Surely it cannot
be legitimately inferred from them, that the payment
of the notes was made conditional upon the happening
of any event whatever; nor do we see how the removal
of these words could have prejudiced the defendant in
the least possible degree. It is doubtless the law, as
adjudged in numerous cases, that a memorandum written
under a promissory note, and qualifying it, is to be taken
as a part of the contract, and given due weight in its
construction. So, too, the fraudulent removal of such a
memorandum vitiates the note, and avoids the obligation
of the maker, even in the hands of a dona jfide holder.
. Wait v. Pomeroy, 20 Mich., 425 (4 Am. Reports, 395).
Benedict v. Cowden, 49 N. Y., 396 (10 Am. Reports,
382). These were cases where the alteration was of a
material part of the contract, by which the liability of
the maker was altogether different from that which
he originally assumed. But in the case before us, for
aught that appears, the alteration was of an immaterial
part, and furnishes us no ground whatever to defeat a
recovery on the notes.

We hold, that, when the plaintiffs had established the
fact of their being bona fide holders of these notes, for
value, they were entitled to a verdict in their favor,
notwithstanding the alleged alteration. It follows, there-
fore, that the testimony of the two witnesses, Riggs and
McPherson, as to the alteration, and to which the plain-
tiffs objected, on the ground of its immateriality, should
have been excluded from the jury. Its admission gave
the jury to understand that it was material to the issue,
and proper to defeat a recovery on the notes. In this,
we think, there was error, which calls for a reversal of
the judgmnent.

Vor. v.—15
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II.  The court was requested, on behalf of the plain-
tiffs, to charge the jury, that, it they found from the
evidence, “that the plaintiffs were bona fide holders of
the notes, and received them in good faith, indorsed to
them by L. S. Riggs, the payee, before due, and for a
valid consideration paid by them, the jury should find
for the plaintiffs.” This was refused, and the follow-
ing instruction substituted and given,viz: “If the jury
find from the evidence, that the plaintiffs are bona fide
holders of the notes in controversy, and received them
in good faith, properly indorsed before due, and for a
valnable consideration, and that said notes have not been
materially changed, then, in that event, you must find
for the plaintiffs.”” The first of these instructions was
based upon the idea, that the alleged alterations of these
notes was entirely immaterial, furnishing no reason
whatever why their payment should not be coerced. In
it we think the law of the case was stated correetly, and
it ought to have been given as requested, and without
modification.

In the instruction which the court substituted for this
one, thereis errorin the portion which we have italicised,
by which the jury were intrusted with the duty of decid-
ing upon the materiality of the alteration. This duty
rests upon the judge presiding at the trial, and could
not be shifted upon the jury. IFurther, we are of opin-
ion, that the instruction given by the court, on its own
motion, was well calculated to mislead the jury, for
while abstractly considered, it states the law respecting
the alteration of commercial paper correctly, it was
inapplicable to the case as made both by the pleadings
and the evidence. The jury were given to understand,
by the silence of the court on that point, that the alleged
alteration, it established, was fatal to the plaintiffs’ case.
They should have been told that it was of no conse-
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quence whatever, and could not relieve the defendant of
the obligation which he had assumed.

For these reasons the judgment of the court below is
reversed, and a new trial awarded.

JUDGMENT ACCORDINGLY.

CoummrssioNERS OF KEARNEY CoUNTY, PLAINTIFFS IN
ERROR, V. LEwis A. KENT, DEFENDANT IN ERROR.

1. County Commissioners: sPECIAL MEETINGS. In calling
special meetings of the board of county commissioners, the county
clerk is required to state in the notice the ‘ object of calling the
commissioners together.’

2. But when so assembled they are not confined

strictly to the business specified in the notice, but may make
orders respecting the property of the county.

8. Practice: REJECTION OF EVIDENCE. To obtain a review of the
action of the court in excluding evidence from the jury, the testi-
mony offered, and the ground of its exclusion, should be pre-
served by bill of exceptions.

Error from the district conrt of Kearney county. It
was an action of replevin brought by the commissioners
of Kearney county, against Kent to recover the posses-
sion of a certain fire proof iron safe. The plaintiffs gave
a delivery bond and took possession of the safe. The
safe had been, up to the 29th day of November, 1873, in
possession of the plaintiffs. On that day the board of
commissioners had a settlement with one Valentine for
certain extra work done by him on the court hounse of
said county, and ordered two county warrants to be drawn
therefor in favor of the said Valentine, one for five hun-
dred dollars, and one for seven hundred and four dollars
and thirty-six cents. Afterward by agreement between
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the board and Valentine, the safe in question was sold to
the latter in consideration of the non-issuance of the
warrant for five hundred dollars. Kent who was county
clerk, set up in his answer that the property in said safe
was in Valentine, and not in plaintiffs; and that he, as
agent for Valentine, was entitled to the possession of said
property. Trial had at the May term 1875, verdict and
judgment for defendant for one dollar damages, return
of the safe and costs of suit, and the plaintiffs bring
the case here on error.

M. V. Moudy, for plaintiffs in error, cited Barrett v.
Turner, 2 Neb., 174. Farley v. Lincoln, 51 N.H., 577.
Gen. Stat., 234. Dillon Mun. Corp., see’s 204-206, 224,
225, and notes. Cooley on Taxation, 246. Wightman
v. Harsner, 20 Ala., 446. Potts v. Henderson, 2 Ind.,
327.  Commissioners v. Keller, 6 Kan., 518. High on
Ex. Legal Remedies, 255. Sprick w. Washingion
County, 3 Neb., 253. Linden v. Case, 46 Cal.,, 171.
Cumberland County v. Edwards, 16 1., 544. Super-
visors v. Ellis, 59 N. Y., 620.

The statute points out the mode and manner in whicl
the county shall settle and pay its debts, and it can pursue
no other. Where claims against the county have been
allowed, warrants must be drawn on the proper fund for
their payment. The commissioners cannot turn over to
the claimant the personal property of the county in dis-
charge of such claim. 1 Dillon Mun. Corp., 465. People
v. Commissioners of Buffalo County, 4 Neb., 150.

Cobb, Marquett & Moore, for defendant in error, cited
Oliver v. Keightley, 24 Tud., 514. Gen. Statutes, Chap.
13, section 11. Indianapolis R. R. Co. v. Irish, 26
Ind., 268. Stewart v. Rankin, 39 Ind., 161. Miller «.
Voss, 40 Ind., 307. Watson v. M athews, 36 Texas, 278.
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Laxg, Cu. J.

This was an action for the recovery of the posses-
sion of an ironsafe, brought by the plaintiffs in error.
There is no question concerning the pleadings raised.
These are in the usual form: the defendant pleading the
general issue of non detinet, and also property in another.
The alleged errors all occurred during the trial of the case.

I. The first error of the assignment is, that certain
testimony offered by the defendant was erroneously
admitted to the jury. This testimony consisted of the
record of the proceedings of the board of county com-
missioners of said county, at a special meeting held on
the twenty-ninth day of November, 1873, called, as speci-
fied in the notice, “for the purpose of approving official
bonds and auditing accounts.”” The chief objection
urged against the admissibility of this record is, that the
objects of the meeting, as set out in the notice,.did not
include the sale or disposal of the safe, and that for this
reason, the action of the board in that behalf was wholly
unauthorized and void.

To this proposition, however, we cannot give our
assent. It is true, that the statute requires the county
clerk, in calling a special meeting of the board, to state
in the notice the “object of calling the commissioners
together.” Sec. 11, Chap. 13, General Statutes. But
we do not think that, when so assembled, the board is,
in all respects, confined strictly to the objects specified
in the notice. By section fourteen of the same chapter,
it is expressly provided, that, *The board of county com-
missioners, af any meeting,shall have power: 1. To make
all orders respecting the property of the county, to sell
the public grounds of the county, and to purchase other
grounds in lien thereof,” etc.,etc. This, we think, makes
it quite clear, that, in naking sale of the safe to Valen-
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tine at this special meeting, the commissioners did not
transcend their authority. In the adinission of this rec-
ord, therefore, there was no error.

II. Tt is next objected, that the court erred in ruling
from the jury certain evidence offered in rebuttal by the
© plaintiffs.

On this point the bill of exceptions merely states, that
“the plaintiff offered in evidence the record of the pro-
ceedings of the county commissioners contained in book
number one,” to prove certain tacts particularly set forth.
But the record is silent as to what this book contained.
We are not advised, as to what the evidence offered was,
nor of the reason for not permitting it to go to the jury.
It is impossible, therefore, for us to determine whether
the testimony rejected was material or not. Unless the
error complained of be affirmatively shown, it will be
presumed that the ruling of the court was correct. In
such case the bill of exceptions ought to contain the
rejected testimony as offered, together with the grounds
of objection which the court sustained, so that the iden-
tical question can be presented in this court for review.
By no other course can it be ascertained whether the tes-
timony ought to have gone to the jury or not.

- IIT. The next error complained of was in giving the
following instruction, viz: “That the board of county
commissioners, at their meeting on November 29, 1873,
had authority to andit and adjust the claim of Thomas
‘W. Valentine for extra work, ete., and render final decis-
ion in respect to said claim, and to sell and dispose of
the safe, the chattel in controversy; and the acts and
orders of said board, at that time, are valid and binding
on the plaintiff in this action.” This instruction was
based upon, and fully authorized by, the undisputed
evidence of what was done at the special meeting of the
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commissioners on the 29th of November, at which the
claim of Valentine for extra work was allowed, and the
safe in question turned over to him in part payment.

‘We discover no error in this record; and the judg-
ment of the district court is affirmed.

JUDGMENT AFFIRMED.

Neuson C. BROCE, PLAINTIFF IN ERROR, V. Tmomas H.
HoPEINS, DEFENDANT IN ERROR.

1. Ministerial Officer. The clerk of a district court is a minis-
terial officer, and is liable for damages occasioned by his *‘negli-
gently and carelessly * taking insufficient security.

2.

But if he exercise a reasonable degree of care in the
performance of his duty, he is not liable, even if the security
should prove insufficient.

Error from the district court of Otoe county. It was
an action brought by Brock against Hopkins, and the
petition alleges that in May, 1872, the latter was county
clerk and ex officio clerk of the district court for Otoe
county; that at said term the plaintiff, Brock, recovered
a judgment against one John Reed for the sum of $544
damages and $13.60 costs of suit; that on the 29th of
May, 1872, Brock caused an execution to be issued
against said Reed on said judgment and placed in the
hands of the sheriff of said Otoe county for service and
collection; that the said Reed, judgment debtor, had at
this time sufficient personal property not exempt by law
to have satisfied said execution; that on the 15th of June
following said Reed applied to said Hopkins, as clerk, for
a stay of execution, under the provisions of section 480
of the code of civil procedure, which stay the said Hop-
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kins, as clerk, wrongfully, negligently and carelessly
granted, and on the 29th day of June, 1872, wholly dis-
regarding the plaintiff’s rights in the premises, issued
an order to the sheriff of said county to return unsatis-
fied the execution issued as aforesaid; that at the time
Reed made his application for a stay, as above set forth,
he was not the owner of sufficient real estate in the
county of Otoe to pay said judgment, as required by
statute, nor in fact was he the owner of any real estate;
that in obedience to the order wrongfully issued by the
clerk, Hopkins, plaintiff ’s execution was returned unsat-
isfied; that before the expiration of the stay allowed by
the clerk, said Reed became wholly insolvent and ab-
sconded, and that by reason of the wrongful act and negli-
gence and carelessness of said Hopkins, the said judgment
became uncollectible and worthless, and the plaintiff
thereby damaged in the sum of $560.50.

The defendant, Hopkins, demurred generally, and
judgment being rendered sustaining the demurrer, the
plaintiff brought the cause here by petition in error.
Section 480 of the civil code is as follows:

“Sec. 480. Executions on all judgments hereafter
rendered in said courts, shall be stayed for the period
of one year from and atter rendition thereof: Provided,
The defendant shall within twenty days after the judg-
ment is obtained show to the satistaction of the clerk ot
such court that he or she is the owner of real estate in
the county, of sufficient value, over and above incum-
brances, to pay such judgment.”

D. @G. Hull, for plaintiff in error.

I. A clerk of the district court has no judicial power
and exercises none. He is a mere ministerial officer,
whose action is entirely under the control and super-
vision of the court. Robbins v. Durell, 1 Idaho, 50,
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Under section one, article four of the constitution, no
judicial power could be vested in the clerk. The office
is purely ministerial in its character, and is recognized
as such by the whole course of legislation. General
Statutes, 661, 662, 762. Waldo v.. Wallace, 12 Ind.,
572.

II. Clerks of courts are'liable in damages to any one
who is specially injured by their negligent performance
of a duty imposed. Shearman & Redfield on Negli-
gence, sections 286, 287, and cases cited. They have
been held liable for accepting a bond with insufficient
sureties, and for approving an appeal bond which pro-
vided an insufficient penalty. Snedicer v. Davis, 17

.Ala. (N. 8)), 472.  Govener v. Wiley, 14 Ala. (N. 8)),
172. Tompkins v. Sands,8 Wend., 462. Amy v. Super-
wisors, 11 Wall., 188.  Billings v. Lafferty, 31 1ll.,318.
Wasson v. Mitchell, 18 Towa, 153.

In determining the liability of non-judicial public
officers, all of the cases make a distinction between those
officers avhose duties are of a general public nature, and
who act for the profit of the public at large, and that ,
other class of officers, who are appointed to act, not for
the public in general, but for such individuals as may
have occasion to employ them, for a specific fee paid.

The clerk is of the latter class and holds himself out
to the public, as being ready and willing to perform
certain duties upon the payment to him of his fees there-
for, and he is bound to exercise care, and not act negli-
gently and carelessly, to the damage of those who employ
him.

As to the latter class there has never been any ques-
tion that officers belonging thereto were liable in dam-
ages for any act of negligence or abuse of office, to any
individual specially injured thereby. Shearman & Red-
field on Negligence, Secs. 166, 167.
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When an individual sustains an injury by the mis-
feasance or non-feasance of a public officer who acts or
omits to act, contrary to his duty, the law gives redress
to the injured party by an action adapted to the nature
of the case.

A. 8. Cole, for defendant in error.

The position assnmed by the defendant in error in this
case is that a clerk of the court when called upon to act
under that section of the statute just cited, ceases for
the time to act in his usual ministerial capacity, and acts
in a gquasi judicial one. 8. &. R. on Negligence, Sec. 156.

The act requires a showing to be made to the satisfac-
tion of the clerk, and this involves the production of
evidence, of some kind which the record in this case
shows was produced, and upon this evidence the clerk
must and did determine the question of allowance of
the stay of execution. It must be evidence which
satisfies the clerk that the person making the showing is
the owner of real estate of sufficient value, over ircum-
brances, to pay the judgment—all of which was done in
this case.

It seems very clear to us that in the determination of
such a question, involving the necessity of introducing
evidence, the clerk performs judicial duties. He exer-
cises a right of judgment and a discretion in determin-
ing the fucts on which that judgment is based, and henee
he is the exclusive judge of the evidence on which the
stay is allowed or refused. This is certainly the exercise
of judicial authority. Shearman & Redfield on Negli-
gence, Sec. 163. Vanderheyden v. Young, 11 Johns.,
158. Martin v. Mott, 12 Wheat., 31. Wilson v.
Mayor, 1 Denio, 599. Weaver ». Devendorf, 3 1d.,
119.  Chickering v. Robinson, 3 Cush., 545. Howe v,
Mason, 14 Towa, 514.
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Laxe, Cr. J.

This is a petition in error from Otoe county, and pre-
sents but a single question for our decision. It is simply
whether a clerk of a district court, who “negligently
and carelessly ” takes insufficient security for stay of exe-
cution, is liable, at the suit of the judgment creditor, for
the damages thereby occasioned.

The learned judge in the court below held, that in
such case, the clerk was not liable. This decision was
based on the ground that in taking such security he acts
judicially; and that judicial officers are not liable for
acts negligently or carelessly performed, whereby an in-
jury is occasioned to another person. It is true that in
the performance of his duty, under the statute providing
for stay of execution, the clerk is required to exercise his
judgment to a certain extent. e is to be satisfied that
the security which he accepts is such as the statute
requires to be given. And doubtless, if he act with cau-
tion in what he is called upon to do,and in all respects as a
reasonably prudent person would belikely to do in trans-
acting the same business, it it concerned his own inter-
ests, this is all that should be required of him. But he
should be held to at least that degree of care, in the
performance of so important a duty as that of taking
bail for stay of execution, where the whole amount of
the judgment might be lost to the creditor, through the
incompetency or negligence of the clerk, if a less strin-
gent rule were to govern. We are of opinion that it
would be carrying the rule of non-liability altogether too
far, to hold that a clerk, in the performance of this duty,
comes within the class of judicial officers, who are ex-
empt from liability for damages occasioned by their
wrongful, negligent, or careless acts.

We hold that the clerk of a court in this state is a
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ministerial officer merely; and the fact that he is re-
quired to take and approve security in certain cases,
does not invest him with a judicial character, And the

solved from liability for damages oceasioned by their
official neglect. Section 897, of the code of civil pro-
cedure, provides that « The ministerial officer, wlose
duty it is to take security in any undertaking provided
for by this code, shall have the right to require the per-

cations, which affidavit may be made before sucl, officer.
The taking of such an afidavit shall not exempt the
officer from any lLiability to which he might be otherwise
subject for taking insygfcient security.” Tt is true that
this statute does not mention the cases in which such
liability would exist. It is wholly silent on that point.
But surely we can conceive of no case wherein it would be
Proper, except wherein the clerk has willfally, or care.
lessly and negligently caused the damage. The Jjudg-
ment is reversed and the cause remanded for further
proceedings,
Reversep anp REMANDED.,
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Ricrarp D. SIMPSON, PLAINTIFF IN ERROR, V. J. H. GrREGG
AND OTHERS, DEFENDANTS IN ERROR.

1. Practice: REFEREE: NEW TRIAL. 10 obtain a review of the
decision of a referee, a motion for a new trial is necessary.

: : EXCEPTIONS. Where the motion for a new trial
is based upon errors in the admission or rejection of testimony,
or the ruling of the referee upon other questions of law arising
before him, it should appear that exceptions were taken at the
time the errors occurred.

3. : . When, in such case, no motion for a new
trial is made, the alleged errors will not be considered, but the
judgment will be affirmed.

Error from the district court of Otoe county.
G. B. Scofield, for plaintiff in error.

8. H. Calhoun, for defendants in error.

Laxg, Cu. J.

Judgment was rendered in this case in the court below,
as is admitted, although it does not affirmatively appear
from the record, upon the report of a referee, to whom
the cause was refetred generally. To the report of the
referee several exceptions were filed, but what disposition
was made of them by the court does not appear. Neither
does the record show that any exceptions were taken to
any action of the court, save the final judgment.

In order to have a review of the decisions of a referee
under the code, a motion for a new trial must be filed,
precisely the same as where the trial is to the court.
And it the motion be based on the improper admission
or rejection of testimony, or the ruling of the referee
upon questions of law arising before him, it should
appear affirmatively that exceptions were taken at the
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time the alleged errors occurred. In other words, it
should appear, from an inspection of the record, that the
alleged errors were in fact committed by the referee, and
that exceptions were taken thereto at the proper time.
For the reason, therefore, that no motion for a new
trial was made, we cannot consider the alleged errors,

and the judgment is affirmed.
J UDGMENT AFFIRMED.

Mgs. JamEs VAUGHN, PLAINTIFF IN ERROR, V. CLARK AND
FRENCH, DEFENDANTS IN ERROR.

1. Judicial Sale. A purchaser at judicial sale, under a decree of
foreclosure, takes the property subject to whatever liens may exist
thereon at thal time.

: TAXES. And if such purchaser, after the sale, pay delin-
quent taxes that have accumulated thereon, he is not entitled to
be reimbursed out of the purchase money as against the lien of a,
Jjunior mortgagee.

Error to the district court of Merrick county.

J. M. Woolworth and W. H. Webster, for plaintiff

in error.
.

A. Ewing, for defendants in error.

Laxg, Cn. J.

This case, although entitled as one in error, was really
brought into this court by appeal. However, the case
being one in equity is properly before us, and it will be
considered the same as if this technical irregularity did
not exist.

The action below was brought by Clark and French
as junior mortgagees, for the purpose of enforcing their
equitable lien against certain surplus moneys in the
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hands of the sheriff of Merrick county, realized by that
officer on the sale of the mortgaged premises under a
judgment of foreclosure, rendered on a prior mortgage
on the same premises. The petition contains all the
necessary averments to entitle the plaintiffs to the relief
they ask; to which Mrs. Vaughn, who was made a
defendant, answered, demanding that said funds be
awarded to ler in satisfaction of certain tax liens, which
she, as the purchaser at said foreclosure sale, had been
compelled to pay, in order to perfect her title to the
premises. Mrs. Vaughn shows by her answer that these
taxes had become delinquent during the pendency of the
suit upon her own mortgage; and that she satisfied them
by a purchase of the property from the county treasurer
at private tax sale, on-the same day that she made her
purchase under the judgment of foreclosure. To this
answer, the plaintiffs filed a general demurrer, which
was sustained; and the question thus raised is brought
before us for review.

It does not appear that any provision was made, in the
decree under the senior mortgage, for the payment of
any taxes whatever. Indeed, no mention of them in the
pleadings seems to have been made in that case. The
sale of the mortgaged premises appears to have been
decreed, without reference to any tax lien that existed
thereon. In such case, the rule seems to be that the
purchaser takes the property subject to the lien, and
cannot resort to the purchase money to reimburse him-
self for the expense of removing the incumbrance.

We are of opinion, therefore, that Mrs. Vaughn, by
her purchase at the sheriff’s sale, took the premises sub-
ject to whatever tax liens existed thereon at the time.
She has no valid claim to the money in question; and
the judgment of the district court must be affirmed.

J UDGMENT AFFIRMED.
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Mosrs BANKS, PLAINTIFF IN ERROR, v. GroRGE P. Unt,
DEFENDANT IN ERROR.

1. Practice: Error. Where the judgment of a Jjustice of the
peace is taken on error to the district court and reversed, and
the original case retained for trial in that court, such judgment
of reversal is a final judgment, and may be reviewed by the
supreme court without waiting for the final disposition of the
original case in the supreme court.

2. ! WAIVER OF ERROR. The failure to except to such judg-

ment of reversal, and to take steps to set it aside until after the
original case has proceeded to final judgment, will be deemed a
waiver of all errors committed in its rendition.

Error from the district court of Nemaha county.
Motion made by defendant in error to dismiss proceed-
ings.

George P. Uhl, for the motion.
J. H. Broady, contra.
Laxx, Cm. J.

This is a motion to quash the proceedings in error,
and to strike the case from the docket for the reason,
as is alleged, that a final judgment has not yet been
rendered in the district court.

In making this motion, the defendant in error pro-
ceeds mpon the theory that where the judgment of a
justice of the peace is taken on error to the district
court, and reversed, and the original cause is retained
and set down for trial in that court, as the statute directs,
the judgment of reversal cannot be reviewed by this
court until after a final trial and judgment is had on the
original cause of action. In this, however, he labors
under a mistake. A proceeding in error, whereby a
judgment of a justice of the peace is taken to the dis-
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trict court and reversed, is an independent action, the
sole object of which is to vacate or modify the judgment
against which it is directed. It is commenced by filing
a petition, and causing a summons to issue thereon, and
is in no sense a continuance of the action in which the
erroneous judgment was rendered. And the judgment
of reversal is a final judgment in that action, which can
be reviewed only by a petition in error prosecuted in
this court.

In such case, where the judgment of reversal is sub-
mitted to, no exception being taken, nor steps pursued
to set it aside, and the original cause of action is pro-
ceeded with to final judgment, without objection, it is
too late to complain, as we held in the case of Lash v.
Ohristie, 4 Neb., 262. Such an acquiescence will be
deemed a waiver of any error committed by the district
court in its judgment of reversal.

‘We conclude, therefore, that this proceeding in error
was properly brought, and the defendant’s motion must

be denied.
Motion DEeNIED.

The motion to dismiss being denied, the cause was set
down for argument at the next term of the court.

Vor. v—16
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Erizaern DAvis, PLAINTIFF IN ERROR, v..Tur FIrsr
NarronaL Bank oF CHEYENNE, DEFENDANT IN ERROR.

1. Married Women. By our statute relating to the rights of
married women, the common law doctrine relative to a feme
covert is materially changed. The statute legalizes her contracts,
and enables her to legally contract and deal in reference to her
separate property as she pleases, and to bind it by general engage-
ments; and further, it enables her legally to sue, and makes her
liable to be sued *‘in the same manner as if she were unmar-
ried ’—as though she were a feme sole.

All such contracts and general engagements of a married
woman should, however, be with reference to and upon the faith
and credit of her separate property.

2.

Error from the district court of Douglas county.
Tried below before Lake, Ca. J. The opinion states the
facts necessary to an understanding of the case.

Cr’ W. Ambrose (with whom was J. C. Cowin), for
plaintiff in error.

This is simply an action upon a promissory note, not
a bill in equity to establish and enforce a lien upon spe-
cific real estate of a married woman, by reason of the
fact that the debt was contracted upon the faith of her
separate estate, or that the money was used in the
improvement of the particular property sought to be
charged. If such was the fact there might be some
propriety in the argument of counsel for defendant in
error.

Such was the case in the 20th Ohio State, and other
authorities cited by him.

There is no such issue here. A judgment at law s1mply,
is sought against a married woman, upon her promissory
note, to be collected in the ordinary manner by execu-
tion at law, and not by reason of any decree declaring
the lien and ordering the specific piece of property sold.
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‘When was the contract made, which is now sought to be
enforced? The counsel would seem to claim that the date
of the note is the evidence of the inception of the contract,
and that the fact of the money being obtained long prior,
can have no effect upon the consideration. Suppose the
consideration of the note sued upon was usury in a prior
transaction, or a gambling debt, or some fraudulent trans.
action in the sale of property, which were made legal by
statute at the date of the note, but which were illegal at
the time of the transaction out of which the note grew?
Could it not be inquired of, and the illegality of the con-
sideration of the debt shown in a suit upon the note?

If the defendant in error can obtain any relief at all
in this form of action, it would be simply a modified
judgment directing its satisfaction out of the property
mentioned in the proof as the lots in Kountz & Ruth’s
addition, but I contend that even such a judgment would
be improper, for two reasons:

1. It could only be done in a case addressed to the
conscience of the court, sustained by proofs, and praying
such relief. Nothing of the kind occurs here.

9. The money which went into this property, not-
withstanding the gift to the wife, belonged to the hus-
band, the debt was the husband’s by the very force of
the statute invoked by counsel, and the suit should have
been constructed so as to have reached its equities in the
property.

That this suit cannot be maintained seems to me very
conclusive. Smith v. Greer, 31 Cal., 476. Armstrong
v. Ross, 20 N. J. Eq., 112. Hudson v. Davis, 43 Mo.,
958. Brick v. Scott, 47 Mo., 299. Kimme v. Weip-
pert, 46 Mo., 534, 343. Bailey v. Pearson, 29 N. H.,
1. Oa/rpmter v. Mitchell, 50 ., 470. Howe v.

Wildes, 34 Maine, 566. Smith v. Duce, 27 Maine, 285.
Jones v. Crosthwaite, 17 Iowa, 397. Watkins v. Abm—
hams, 24 N. Y., 72.
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George 1. Gilbert, for defendant in error, cited 1 Bishop
on Married Women, Sec., 848, 858. Deering v. Boyle,
8 Kan., 525. Goulding v. Davidson, 26 New York, 604.
Murray v. Barlee, 4 Simons, 82. Willard’s Equity
Jurisprudence, 651. Burch v. Breckinridge, 16 B. Mon.,
482. Todd v. Lee, 15 Wis., 365. Phillips v. Graves,
20 Ohio State, 371. Dobbin v. Hubbard, 17 Ark., 189.
Garrett v. Dabney, 27 Miss., 335. Fears v. Brooks, 12
Ga., 195. Metropolitan Bank ». Taylor, 53 Mo., 444.
Wecks v. Mitchell, 9 Kan., 80. Larimer v. Kelley, 10
Kan,, 298.

GaAnrT, J.

The plaintiff in error was sued upon a promissory note,
dated June 26, 1871. The main facts disclosed by the
testimony substantially show, that the plaintiff had
deposits of money in her own name, and to her own
account and credit, with J. H. Rogers & Co., bankers of
Cheyenne, W. T. Thenote was given to settle the amount
overdrawn on this account by plaintiff; an | J. IL. Rogers
indorsed, sold, and delivered, the note to the defendant
in error before it hecame due. A large portion of these
deposits were made by the husband of the plaintiff; but
he says, that they were made for her separate use, on her
account, and to her credit. J. H. Rogers & Co. made
some collections for the plaintiff, issuing out of her sep-
arate property, and placed the same to her credit in the
bank account, and, also, paid some taxes for her, and
charged the same to her account with the bank. The
plaintiff owned, in her own right as her separate prop-
erty, considerable estate in Cheyenne, W. T., and also in
Omaha, and Douglas county, Nebraska. The money
drawn from the bank upon her checks was mostly, if not
all, expended by her in building a house on her lands,
costing six thousand dollars, in improving her property,
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and some “was used for living of family, clothing, and
household expenses.”

Now, the main question, presented for consideration
by the pleadings and exceptions taken in the case, is,
that the plaintiff is a married woman, and, therefore,
under the facts in the case, a personal judgment at law
cannot be sustained against her upon the note. Itseems
very clear from the testimony in the case, that the depos-
its made by the husband were for the separate use of the
plaintiff, and became her separate property, and were
controlled, drawn out of the bauk, and disposed of by
her for her own use. No other person claimed any right
to, or ownership over the fund; and, therefore, the bank
held the money in trust for the plaintiff, and subject to
be paid out only upon her orders. The bank account
was, therefore, exclusively her own separate business;
and by overdrawing her account she incurred a debt,
which it seems was with reference to, and upon the faith
and credit of, her separate estate, and the rule of the
common law is, that, inregard to such separate property,
she is considered as a feme sole. Perry on Trusts, Sec.,
32. Hill on Trusts, 421.

But the settled doctrine of the common law is, that
the general engagements of a married woman, in respect
to her separate property, could only be enforced in equity;
and this, not upon the ground that she could make valid
contracts in law or equity, but because her honest engage-
ments ought to be answered; and, hence it is said, that
“intimately connected with the right of a married
woman to dispose of her separate property, is the right
or power of such feme covert to contract debts and charge
her separate estate, either by specific agreements in rela-
tion to it, or by general engagements; * ¥ ¥ and
her separate estate will be bound to make good her con-
tracts, and it may be reached by proper proceedings,
though she is not personally liable.” Perry on Trusts,
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Secs. 596, 657, 662. Penty v. Simonson, 2 Beas., 232.
Glass v. Warwick, 40 Penn. State, 140. But in more
recent times, many of the states have, by statutory law,
made radical and thorough changes in the condition of
a feme covert, and incompatible with that simplicity
from which many of the common law rules have been
derived. These statutes have legalized the contracts of
married women; and so far as her separate property is
concerned, she is a feme sole, and can legally contract
and deal with her property as she pleases. She can bind
it by general engagements; but “it should appear that
the engagement is made with reference to, and upon the
faith and credit of her estate; and the question, whether
it is so or not, is to be jndged by the court.” Perry on
Trusts, Sec. 659. Fraryv. Booth,37 Vt.,78. Todd v. Lee,
15 Wis., 365. Samev. Same, 16 1d.,480. Inregard to her
property it is said, that this change made by statutory law
“in the relative rights and powers of husband and wife,
must of necessity, give a different operation to the rules
of law by which they are to be governed. The right
being vested in the wife by statute, it must, if the act is
to be enforced, remain intact until she consents to dis-
pose of the property, for the right includes full domin-
ton over ity > and, therefore, her property, both real and
personal, is to be under her sole control, and to be held,
owned, and possessed by her the same as though she were
unmarried; and in respect to it, she alone has the jus
disponendi. Emerson v. Clayton, 32 I11.,496. Jones v.
Crosthwaite, 17 Towa, 402. Todd v. Lee, 15 Wis., 380.

Our legislative act, “relating to the rights of married
women,” approved, March 1, 1871, provides that, “a
married woman, while the marriage relation exists, may
bargain, seH and convey her real and personal property,
and enter into any contract with reference to the same,
in the same manner, to the same extent, and with like
effect, as a married man may, in relation to his real and
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personal property;” and that “a woman may, while mar-
ried, sue and be sued in the same manner as if she were
unmarried.” It is not necessary now, to inquire into the
wisdom of the act in regard to the extent it goes in legal-
izing the contracts of a married woman, or in regard to
the right of action by or against her, as though she were
a feme sole. 'The statute confers on her the right and
power to make legal and binding contracts; it gives her
the legal right to sue, and makes her legally liable to be
sued on her contracts, in the same manner as if she were
unmarried, and the court must expound the law as it
finds it made by the constitutional law making power.
But the rule must be observed, that all such contracts of
a feme covert must be with reference to, and upon the
faith and credit of, her separate estate. We think the
case at bar comes within this rule; and, therefore, the
judgment of the court below should be affirmed.

JUDGMENT AFFIRMED.

Frrst NaTioNaL Baxk oF OMAHA, PLAINTIFF IN ERROR,
v. WiLttam LIERMAN, DEFENDANT IN ERROR.

1 Evidence: PROOF OF HANDWRITING. A witness who is ac-
quainted with the handwriting of a person whose signature isin
dispute, although not an expert in judging of handwriting, is
competent to give his opinion as to its genuineness.

2. : . But a witness who is not an expert, and who has
no lmowledge either of the handwriting, or the signature, is not
competent to give such an opinion from a comparison of hands.

: : SIGNATURE FALSELY OBTAINED. If the signa-
ture of an illiterate person be obtained to a promissory note by
fraudulently inducing him to believe that he is signing a differ-
ent instrument, with no fault on his part, such note will be void

even in the hands of a bona fide holder. )
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4, ——

: EVIDENCE IN SUCH CASE. In determining
whether the signature was so obtained it is proper for the jury to
take into consideration all the facts and circumstances attending
the transaction, in which the signature was obtained.

Error from the district court of Cuming county. The
facts necessary to an understandi ng of the case are stated
in the opinion.

Uriah Bruner, for plaintiff in error, cited Story on
Bills, 14, 189, 191, 193, 417. Shirts ». Overjohn, 60
Mo., 805. Chapman v. Rose, 56 New York, 137. Put.
nam v. Sullivan, 4 Mass., 45.  Douglassv. Matting, 29
Iowa, 498. Zimmerman v. Rote, 75 Penn. State, 188.
Reed v. Arnold, 10 Kan., 102. Whitaker v. Parker, 49
Towa, 585. King v. Donahue, 110 Mass., 155.  Elling-
wood v. Bragg, 52 New Ilamp., 488.

Crawford & McLaughlin, for defendant in error, cited
Briggs v. Ewart, 51 Mo., 245. G.0bs . Linabury, 22
Mich., 479.  Kellogg v. Steiner, 29 Wis., 626. Chap-
man v. Rose, 44 How. Pr., 364. Schuylkill County v.
Copley, 67 Penn. St., 386. Detwiler v. Bish, 44 Ind,
10.  Taylor v. Atchison, 54 Ill., 196,

Laxg, Cm. J.

The action in the district court was brought by the
plaintiff in error, as the indorsee of a promissory note,
purporting to have been given on the sale of certain
personal property by the payee to the defendant. In his
amended answer, the defendant denies the execution of
the note; and, in addition thereto, alleges, that if his
genuine signature is in fact attached to the note, it was,
in some manner unknown to him, frandulently obtained
by one John King during certain negotiations concern-
ing a patent hay fork, which he had undertaken to sell
on commission.
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The errors assigned, and relied on in the argument,
occurred during the trial of the cause: first, in the admis-
sion.of certain testimony on behalf of the defendant;
and, second, in one of the instructions given to the jury,
and also in the refusal of the court to give several
instructions tendered on behalf of the defendunt. It will
be most convenient to notice these points in the order
of their occurrence on the trial.

It appears, that one D. 8. Crawford was called as a
witness to prove that the signature to the note was not
made by the defendant. On behalf of the plaintiff it
was objected to the competency of this witness, that it
had not been shown, that he was ccquainted with the
handwriting of the detendant. The witness then answered,
that he was acquainted with his handwriting “to a con-
siderable extent.”” That he had ““ been more particularly
acquainted with his handwriting about a year.” He was
not cross-examined as to the means of his knowledge.
Thereupon he was asked, as to his belief of the genuine-
ness of the signature in question; and answered, under
a similar objection to his eompetency, that, “There is
gome similarity to the signature on this note, and other
signatures that I have examined, but I do not think from
my knowledge of his handwriting, that the signature on
this note is genuine.” There was no error in the admis-
sion of this testimony. The witness, although not an
expert, was, nevertheless, acquainted with the defendant’s
handwriting, which made him competent to give his
opinion as to the genuineness of the disputed signature.

The defendant next produced E. K. Valentine on the
same point; who, after testifying that he was an attorney
at law, and for several years before entering the profes-
sion had been in the employ of the general government,
in the quartermaster’s department, and in a land office,
but showing no knowledge whatever of either the hand-
writing, or the signature of the defendant, was asked
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this question: “Have you compared the signature to the
note sued upon to the one in exhibit A, and the ones to
the pleadings in this case, and, if you have, what is your
opinion as to the genuineness of the signature to the
note sued upon?” It was objected to this interrogatory,
that the competency of the witness to answer it had not
been shown. This objection was overruled, and an excep-
tion duly taken. The witness then answered, that * the
signatures to the pleadings are very uniform, but they
do not agree in formation of the letters, either to those
to the note, or to that in exhibit A. The signature to
the note and that to exhibit A are more nearly alike as
to formation of letters,” etc. “From the signatures I
have before me, the signatures to the note and pleadings
were not written by the same hand.” This testimony
should have been excluded. The objection to the com-
petency of the witness was well taken, and should have
been sustained. The witness was not shown to have
been an expert in judging of handwriting, nor in the
comparison of hands; nor had he any knowledge what-
ever of either the handwriting or signature of the defend-
ant, and yet he was permitted to give his opinion, as to
the genuineness of the signature in question by compar-
ing it with the signatures of the defendant attached to
pleadings in the case. Under the most liberal rule,
adopted by the courts of any of the states of the Union,
this testimony could not have been received. In Strother
v. Lucas, 6 Peters, 763, the court lay it down as a gen-
eral rule, “that evidence by comparison of hands is not
admissible when the witness has had no previous knowl-
edge of the handwriting, but is called upon to testify
merely from comparison of hands.”

Of the several instructions given to the jury, excep-
tion was taken to but a single one. This was in these
words: “If the jury are of the opinion that the signa-
ture to the note is genuine, it devolves upon the defend-
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ant to prove that it was obtained by frand, and for this
purpose, the testimony in reference to the contract with
King can be used.” One of the defenses, set out in the
amended answer and relied upon at the trial, was, that if
the signature to the note is genuine, then it *“ was procured
through the fraud and cireumvention of the said John
King, in some way or manner unknown to the defendant,
in the transaction above set forth.”” This transaction
was, as claimed by the defendant, and as there was testi-
mony tending somewhat to prove, concerning a certain
patent hay fork, which he had agreed to sell for a com-
mission of two dollars per fork. This arrangement was
made with said King; and a contract, or what the defend-
ant supposed was a contract, embodying the terms of the
agreement, was presented by King for his signature.
This, he says, was the only paper which he ever signed in
connection with said business. The defendant is an illit-
erate person, but little acquainted with the English lan-
guage, and relied entirely upon the assurances of King,
as to what the contract which he signed contained. There
was considerable testimony bearing upon this arrange-
ment between King and the defendant, and on the the-
ory, that the signature to the note was genuine, a recov-
ery thereon could be prevented only by satisfying the
jury, that he had been induced to sign the note solely
through the fraud and deception of this man King, in
leading him to suppose that he was signing an instru-
ment of a character altogether different. On this theory,
we think the testimony concerning the fork transaction
was proper to be considered, and that the instruction
complained of was substantially correct.
Judgment reversed, and a new trial awarded.

0

JUDGMENT REVERSED.
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James B. Rosrxson, pramsTiFr 1y ERROR, V. CurIsTIAN
MATEWICK, DEFENDANT IN ERROR.

1. County Road: rocarion oF. In the location of a county road
the first steps to be taken are the giving of notice, and filing a,
petition therefor, as provided in section 19, Chap. 47, R. S. 1866.

! JURISDICTION OF COUNTY COMMISSIONERS. Unless such
petition be presented to the county commissioners, after due
notice has been given, they have no jurisdiction in the location
of a county road.

2.

If the county commissioners act without such
notice being given, and petition filed, signed by at least ten res;-
dent Jand owners of the county, the location would be void.

3 —

4,

! TRESPASS. Where the location of g county road over the
locus in quo is plead in Jjustification of an alleged trespass. it is
necessary that these preliminary jurisdictional steps be estab-
lished, or the defense will fajl,

: ! EVIDENCE. Testimony showing a survey, and
plat of a road, is immaterial, unless it be shown that the requisite
notice had been given, and petition for the road filed.

5.

Error from the district court of Dodge county. The
opinion states the case.

W. H. Munger, for plaintiff in error, cited Ferris ».
Bramble, 5 Ohio State, 109. State o. Berry, 12 Towa,
58. Williams v. Lolmes, 2 Wis., 129. Thatcher ».
Powell, 6 Wheat., 119, Dolphin v. Pedley, 27 Wis,,
469.

No appearance for defendant in error.,

Laxg, Cm. J.

This is a proceeding in error to reverse the judgment
of the district court for Dodge county, affirming a judg-
ment rendered by a justice of the peace, in an action for
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damages occasioned by a trespass upon the plaintiff’s
Jand.

The defendant, on a trial to a jury, justified the alleged
trespass on the ground, that at the place where committed
there was a public highway, duly laid out and established,
along which he was traveling as he lawfully might do.
In support of this defense, the defendant offered in evi-
dence what purported to be the report of a survey, and
a plat of a connty road running from Fremont in Dodge
county to West Point in Cuming county, and passing in
its course over the plaintiff’s land. These were objected
to on the behalf of the plaintiff for the following, among
other reasons, viz: JFirst. That it did not appear to
be “ the report of a commissioner duly appointed to locate
the road; and that it did not appear that a petition,
signed by ten freeholders of Dodge county, had ever
been presented to the commissioners of the county, ask-
ing for the location of the road.”” In short, that it had
not been shown that a single step had been taken, which
the statute requires before the'location of a county road
is authorized to be made. These objections were over-
ruled, and the record admitted, to which exceptions
were duly taken. There was no testimony whatever
offered tending to show that a notice of an application
to the board of county commissioners for the location of
the road was ever given, nor that any petition for such
purpose was ever presented. There was nothing offered
tending in the slightest degree to show that said board
ever had the subject of this road under consideration,
nor that any commissioner was appointed to view and
lay out the proposed road. Had such testimony been
given, even after the irregular admission of said record,
that would have obviated the objections interposed by
the plaintiff. But the total failure to produce, at any
time, any evidence whatever to show that the preliminary
steps, which the statute requires to authorize the com-
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missioners to take action in the matter, were taken, leaves
the objection to operate with full force, and renders the
error a fatal one. : '

The following questions are, therefore, squarely pre-
sented: Hirst. What steps are necessary in the loca-
tion of a county road? And, Second. When such loca-
tion is alleged, what testimony is necessary to establish
the fact that it was legally done? These questions must
be answered by reference to the statute, which points
out distinctly the course to be pursued.

The first step in the location of a county road, is the
giving of the notice required by Sec. 19, Chap. 47, of
the Revised Statutes. This section provides that “when-
ever the inhabitants in any county desire the opening of
a new road, * * * * they shall give at
least twenty days notice, by posting a notice on the court
house door, and at three other public places in the vicin-
ity of the road sought to be located, * * % =«
setting forth the time when they will apply by petition
to the board of county commissioners, giving a particular
statement of the location, * * *  sought to
be effected.” This being done, a petition, signed by at
least ten freeholders, may be presented to the commis-
sioners, at the time mentioned in said notice, who shall
proceed to hear the parties interested in the case. If|
upon such hearing, the board shall consider that she
proposed road will advance the interests of the county,
“they shall appoint a competent and disinterested person
a commissioner, who, after being duly sworn to faith-
fully discharge his duties without fear, favor, or hope of
reward, shall proceed to view the road proposed, and
report to the county board; and if, in the opinion of the
county board, the public good requires the proposed new
road, * * *® the said board shall direct the
commissioner to lay out, mark, and plat the same ac-
cording to law,” ete. .
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Now, in the case before us, it does not appear that any
one of these steps were taken by the inhabitants of the
county, or by the county commissioners; and until they
are taken, no road can be legally established under this
statute. The board of county commissioners is a tribu-
nal possessed of but a very limited jurisdiction, which
is clearly defined by the statutes; and it is essential that
all the facts necessary under the statute to aunthorize
their action in any given case, be affirmatively shown.
In the location of a county road, the cominissioners have
no jurisdiction, unless the petition mentioned above be
presented after dne mnotice thereof has been given. If
they presume to act without an observance of these plain
statutory requirements, it would be without authority;
and whatever they might do would be merely void.
Independently of the desires of at least ten resident
land-owners of the county expressed by petition, they
are utterly powerless to open a new road.

In this case, the location of this road is plead as a
justification for the entry upon the plaintiff’s land; and
no claim of user by the public for any considerable time
is made. It was essential to this defense that the pre-
liminary jurisdictional steps be established, or the
defense must fail.

For these reasons the judgment of the district court,
and also the judgment of the justice of the peace, are
reversed, and the cause remanded to the district court

for a new trial.
REVERSED AND REMANDED.
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N. La FLUME, PLAINTIFF IN ERROR, V. J. S. Jowxs,
DEFENDANT IN ERROR.

1. Judicial Sale. Under the act of 1875, providing ‘‘ for the more
equitable appraisement of real property under judicial sale,” it is
not error for the sheriff to neglect to take steps to ascertain what
liens, prior to the order of sale, there were upon the land, it not
being shown that any such liens in fact existed.

: OATH OF APPRAISERS. In such case, where the oath of
the appraisers was *‘impartially to appraise the property to be
sold * instead of the ‘‘interest’’ of the defendant therein, inas-
much as there could be no interest greater than the entire value
of the land, it was not an error for which the sale should be set
aside.

: COPY OF APPRAISEMENT DEPOSITED. When the record
is silent as to when the copy of the appraisement was deposited,
it will be presumed that the sheriff' did his duty and deposited it
in due time. It may be deposited any time before sale.

3.

4. : CONSPIRACY TO PREVENT COMPETITION: PROOF OF.

Affidavits containing merely hearsay statements, are not suf-
ficient to establish the charge of conspiracy to prevent com-
petition in bidding at judicial sale.

Error from the district court of Richardson county.
The facts necessary to an understanding of the case are
stated in the opinion.

Schoenheit & Cotton, for plaintiff in error.

T. C. Hoys, for defendant in error.

Laxg, Cu. J.

This case is brought here to obtain a review of an
order of the district court for Richardson county, con-
firming a sale of real estate under execution. The order
for the sale of the premises was issued on a judgment,

- rendered on the 28th day of September, and the sale took
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place the 24th of December, 1875. A motion was made
to set this sale aside for several reasons, all ot which
were overruled, and an order of confirmation entered, to
all of which exceptions were duly taken. We will dis-
pose of these objections in the order observed in the
motion.

L. This sale was made since the passage of the act
providing “For the more equitable appraisement of real
property under judicial sale.” Session Laws, 1873, page
60. The first section of this act provides that the inter-
est merely of the judgment debtor in lands taken on
execution shall be appraised and sold.  Subsequent sec-
tions provide how that interest shall be ascertained, ete.

The first oljection specified in the motion is, that the
sheriff failed and neglected to take any steps whatever,
as the law requires, to ascertain what prior liens there
were upon the property. The act directs that the sheriff
and appraisers in making the appraisal are to appraise the
interest of the judgment debtor in the land, after dedunct-
ing the amount of all liens and incumbrances of record
existing thereon. But in this case it nowhere appears
thet there were any liens or incumbrances whatever upon
the property.  And the presumption is that there were
none.  And, even if it be conceded that there were, we
do not sce how the failure to notice them could have
prejudiced the defendant.  Indeed, it such were the fact,
it would, as it seems to us, rather have inured to his
Lenefit; for the valuation was thereby increased beyond
what it ought to have been just the amount of such liens,
and the purchaser, nevertheless, was compelled to pay at
least two-thirds of the appraised value. No sale could
have been made unless at least that amount were bid.
This objection to the sale was not well taken.

I1. The second objection is, that the appraisers “were
not sworn as the statute directs.” It appears that the
Voar, v =7
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oath, which the sheriff adininistered, conformed pre-
cisely to our former appraisement law. It required
them “impartially to appraise the property to be sold,”
whereas the new statute requires the oath to be “impar-
tially to appraise the interest’’ of the defendant therein,
by deducting “from the real value of the land and tene-
ments levied on, the amount of all liens and incumbrances
for taxes or otherwise, prior to the lien of the judgment
under which execution is levied.”

Therefore, in proceeding strictly in conformity to the
letter of our present law, the cash value of the land,
without regard to prior incumbrances, must be first
ascertained, from which “all liens and incumbrances”
prior to the judgment under which the sale is about to
be made, must be deducted, and the residue, if any,
returned, as the appraised value of the interest to be
sold. If there be no such liens or ineumbrances, then,
of course, the full cash value of the land should be
returned by the appraisers; and this is precisely what
they were sworn to do, and what they, in fact, did in this
case. In view of the fact, that there were no liens or
incumbrances upon the land, we do not think this tech-
nical deviation from the language of the statute, in
administering the oath, should be held to vitiate the
sale. Even if itbe conceded that there was a technical
error in this respect, it is error without prejudice, for
which the order confirming the sale ought not to be dis-
turbed.

III. The next objection is, that “the sheriff and
appraisers did not appraise the interest of the defendant
at its real value in cash, as required by law.”

In addition to what has already been said, which is
entirely applicable to this objection, it may not be amiss
to add, that it is impossible to conceive, or for the defend-
ant in execution to have, au intercst greater than the
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full value of the fee. The full cash value having been
ascertained, that would cover any possible interest that
he could have had.

IV. The fourth objection is, that ‘the appraisers
did not deduct from the real value of the lands and ten-
ements levied on, the amount of all liens and encum-
brances,” etc. The short and satisfactory answer to this
objection is, that it nowhere appears, that there were any
to deduct; and second, that even if there were, no per-
son other than the purchaser at the execution sale could
have been injured, or have the least interest in their
being deducted.

V. The next point relied on is, that the “sheriff
failed to deposit a copy of the appraisement * * *
with the clerk.” In answer to this objection, it may be
said, that the record is silent as to when such copy was
in fact deposited. It shows simply, that a copy of the
appraisment was in fact deposited. It will, in such case,
be presumed, that the sheriff did his duty,and made the
deposit before the publication of the notice of the sale.
But, even if the sheriff had neglected his duty in this
respect, it would not be ground for setting the sale aside,
if it were in fact deposited before the sale took place.
Merritt v. Borden, 2 Disn., 503.

VI. Thesixth objection is a general charge, that there
was no valid appraisement of the property. This, after
what has already been said, may be passed without further
comment.

VII. It is also objected, that there was no notice of
the sale given as required by the law. The sheriff’s
return shows affirmatively, that he gave notice of the
sale in the usnal form, and for more than thirty days
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immediately preceding the day of sale, “in the Globe
Journal,” a newspaper printed, and of general circula-
tion, in said county. No specific defect in the notice is
pointed ont; and we have failed to discover any reason
for this objection.

VIII. The only remaining objection is, that *“a com-
bination was entered into on the day of sale * * *
between one John Randolph, the purchaser, * * *
and ore G. C. Holt, a party who came to Lid on said
property, to the effect, that the said Randolph would
pay to said Holt “the sum of ten dollars to abstain from
bidding against him.”” In support of this objection cer-
tain aflidavits were filed, but they fall very far short of
establishing the truth of the charge. They are merely
hearsay statements of what Holt had said took place
between him and Randolph, respecting the bidding at the
sale. But this man Ilolt was one of the appraisers of
the land, and could not properly have been a purchaser of
the property at said sale.

These are the only errors complained of, and they
furnish no sufficient reason for setting the sale aside.
The order of the district court is therefore affirmed.

AFFIRMED.



JULY TERM, 1S76. 261

Cheney v. White.

Pruxriss D. CHUENEY, APPELLANT, v. SaMurL A. WHaITE,
Mary A. Worre, ax»y Tane Uxton Mrrear Lire
Ixsorance CoarpANy or MAINE, APPELLEES.

1. Usury. If a person employ another as his agent to loan money.
and puts the funds in his hands for that purpose. if tiwe agent
charge unlawfal interest, or even receives from the borrower a
honus for such loan the transaction is usurious.

2.

—. In such case the usury may be plead in an action by the
principal althongh he had no knowledge of the unlawful agree-
ment, and derived no advantage therefrom. The case of Philo
v. Butterfield, 3 Neb., 250 cited with appoval.

3. United States Homestead Act. Where a claimant of land
under the United States homestead act has made proof at the
proper land ofice of having done everything required to entitle
him to a patent, he can execute a valid mortgage of the land
although the paten' be not issued.

Aprear from the distriet court of Johnson county.
The opinion states the case. .

B. F. Perkins and J. 11. Broady, for appellant, cited
Nycuin v. Medllister, 33 Iowa, 875. Watson v. Voor-
Jees, 14 Kan., 828.  Frisbie v. Whitney, 9 Wall., 187.
Myers v. Croft, 13 1d., 201, Robbins v. Bunn, 54 111,
48. In Re Cross, 2 Dillon Circuit, 320. Rector v.
Rotten, 8 Neb., 172. Lwing v. Howard, T Wall., 499.

S. P. Davidson, for appellees, cited Baggs v. Lou-
denback, 12 Ohio, 156. lains ». Scott, 13 Ohio, 115.
(‘orcoran v. I’owers, 6 Ohio State, 37.  Morton v. L2uth-
erf md, 18 Wis,, 298, MeFarland ». Carr, 16 1d., 259.
I yyer ». Ryley, 2 Neb., 25, Miller v. Litile, 47 Cal,
348.  Dawson v. Merrill, 2 Nebh., 124, Dittingham v.
Fisher, 3 Wis., 430, Webb v, Iloselton, 4 Neb., 308.



262 SUPREME COURT OF NEBRASKA,

Cheney v. White.

Laxg, Cu. J.

This case is brought into this court by appeal. It was
commenced originally to obtain the foreclosure of a
mortgage, given to secure the payment of five promis-
sory notes for §25 each, to the plaintiff. Two defenses
are interposed: firs¢, usury; and, second, that at the
time of the execution of the mortgage the premises
therein described were occupied and claimed as a home-
stead, under the act of congress approved May 20, 1862,
entitled, “an act to secure homesteads to actual settlers
on the public domain,” and for which the patent had not
then been issued.

In the court below there was a general finding in favor
of the defendants, and the case dismissed; from which
the plaintiff appealed.

L. Astothe defense of usury, we think it is made
abundantly good by the evidence, and that the case is
brought fairly within the rule heretofore announced by
this court in the case of 2helo v. Butterfield, 3 Neb., 256.

There is really but very little conflict in the testimony.
It establishes conclusively, that the defendant, being in
need of money, applied first to the witness Perkins to
procure a loan for him. Perkins at this time was the
agent and attorney of the plaintiff, as Cheney himself
testifies. Inanswer to this application for money, Per-
kins informed White, that he could obtain $500 for him,
on five years time, az seventeen per cent interest per
annum, together with an additional charge of $15 as his
commission for doing the business, making the entire
cost of the money to White for the first year, twenty
per centum of the amount received. Perkins, as it
appears, applied to Cheney, who resided in Jerseyville,
Ills., for the money, which was sent, to be delivered to
White when the necessary papers were cxecuted. This
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business was all attended to by Perkins acting as Cheney’s
agent all the while. White was required to execute and
deliver: first, a note for 8500, payable in five years, and
five interest notes for $60 each, payable in one, two,
three, four and five years respectively. These notes were
all mnade payable to one Byron Murray, Jr., whose place
of residence is not disclosed; and, second, in addition
thereto, he was required to execute five notes for $25
each, in one, two, three, four, and five years, together
with a mortgage to secure the same to the plaintiff, the
latter being the notes in controversy.

It is claimed, on the part of the plaintiff, that the
last five notes were given to him as a commission for
procuring the loan of the $500 from Murray. DBut we
do not think that the testimony justifies this conclusion.
Cheney, it is true, testifies, that: “In February, 1872,
B. F. Perkins, then my attorney in my transactions with
S. A. White, made known to me, that White wished to
procure a loan of $300 on the security of one hundred
and sixty acres of land in Johnson county, Nebraska,
As an inducement, White promised to pay me $125 if T
would obtain a loan for his use for the term of five years.
The preliminary talk and arrangements were made
between B. F. Perkins on my behalf, and Mr. White, as
I believe.” e says further: “In consideration of the
$125 to be paid me by White I did borrow the money
forhim. Iinvestigated the valueof theland. Iapproved
and recommended it as good security.” Dut Cheney
fails entirely %o tell us from whom ke borrowed the
money. e does not say that he made any application
to Murray therefor, or had any communication with him
respecting it. The only way that Murray figures inthis
transaction, and all we can ascertain respecting him is,
that the 8500 note, together with the five 860 notes and
mortgage to secure them, were made to him. Besides it
appears that Cheney sent the money to his agent Per-
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kins for the use of White by his own individual bank
check. But even if the money actually belonged to
Murray, its investment was intrusted entirely to Clieney,
who employed Perkins to do the busiiiess.

In Philo v. Butterfield, hefore cited. this court said:
“It is a settled rule of law, which will not be questioned,
that in all cases where a person employ another as his
agent to loan money for him, and places the funds in the
hands of the agent for such purpose, the principal is
bound by the acts of his agent; and if the agent charges
the borrower of such money unlawful interest, or cven
demands and receives from the borrower a bonus for
such loan, and appropriates it to Lis own individual use,
either with or without the knowledge of his principal,
the principal is affected by the act of his agent.” We
think that the application of this wholesome rule to the
facts proven by the testimony is decisive of the case.
This business was all intrusted to, and transacted by
Perkins, while acting confessedly as Cheney's agent,
and it is clearly proved that he contracted for an usurious
rate of interest. '

IL. As to the second defense, all that we deem it
necessary to say is, that White was not prohibited by the
homestead act from executing this mortgage. lle had
lived upon the land the requisite length of time, 2nd
made his proof at the proper land office of having doune
everything that is required to entitle hin to a patent.
The mere delay of the officers of the government, in
such case, in issuing the evidence of his title, the patent,
could not be held to deprive him of the right to make
such disposition of the land, either by deed or mortgage
as he might desire. On this point we must hold with
the plaintiff. ,

For the reason, therefore, that the transaction was
tainted with usury, and that the particular notes here in
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controversy were based entirely upon an usurious con-
sideration, the judgment must be in tavor of thedefend-
ants, dismissing the case at the costs of the plaintiff.” .

JUDGMENT ACCORDINGLY.

Jamms E. Jonus, arrennaxt, v. Miciarn YoARKAM AND
OTHERS, APPELLEES.

1. United States Homestead Act. A mortgage exceuted by a
settler upon public lands under the homestead act, after making
his proof of compliane» with all the requirements of the law, so
as to-entitle him to a patent, is valid, notwithstanding the patent
has not been issued.

2. - . 1t is no ohjection to the validity of such mortgage that it
was given to secure a debt contracted before such proof was
made.

8. —— —. Section four of said act does not prohibit the owner of

the homestead from pledging the same voluntarily to secure a
pre-existing debt. [ts only effect is to protect him against a
compulsory payment of such demand out of the land.

ArpraL from the district court of Saline county.

There was a stipulation in the cause as follows:

«Jt is stipulated and agreed by the parties hereto,
that the following are facts in this cause:

«1. That defendants, Michael Yoakam and Mary E.
Yoakam, made and delivered to plaintiff, James E. Jones,
a morigage to secure payment of a certain note, on the
premises deseribed in petition, said note dated April 21,
1873.

«9.  That said mortgage was recorded on the 23d of
April, A. D. 1873, in county clerk’s office.

«3. That balance due and unpaid is the sum of §462.00
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and interest from March 10, 1874, at the rate of ten per
cent per annum.

“4.  That the lands in guestion were acquired by de-
fendant under homestead laws of the United States.

“5. That the debt for which the note and mortgage
was given was a debt contracted prior to the date of said
note.

“6. That final proof was made before U. 8. land offi-
cers on the 21st day of April, A. D. 1878.

“7. That the patent to said land was issued by the
United States, and bears date as of the first day of July,
1873.

“8. That the patent so issued was not on record at the
commencement of this action.”

There was also an additional stipulation as to the
amounts due other of the defendants fromn the defendant
Yoakam. The court below held the mortgage referred
to in the above stipulation to be void, and Jounes appealed.

M. B. C. True, and Hastings & McGintie, for
appellant.

W. H. Morris, for appellee, Yoakam.

Laxg, Cu. J.

This is an appeal from the district court for Saline
county, and is brought here upon a single question.

The action was instituted by Jones to obtain the fore-
closure of certain mortgages, executed by Michael
Yoakam, upon premises which he had acquired from the
United States, under the provisions of the homestead
act, and also to settle the priorities of certain liens, by
judgment and otherwise, held by other of the defendants.

The correctness of the decree is not questioned, save
as to the mortgage, mentioned in the first cause of action.
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The mortgage was executed on the 21st day of April,
1873, and on the same day that Yoakam made his proof
at the land office of having complied with all the pro-
visions of the homestead act, so as to entitle him to a
patent. The patent, however, was not actually issued to
him, until the 1st day of July, 1873. The court below
held this mortgage to be absolately void for two reasons:
first, that the debt, which it was given to secure, was
contracted before Yoakam had perfected his right to the
land; second, that the mortgage was executed before the
patent actually issued.

As to the first objection to this mortgage we are of the
opinion that it is not at all material when the debt was
originally contracted, whether before or after the making
of the final proof of settlement, etc. Section four of the
homestead act, upon which this objection is based, pro-
vides that: “No lands acquired under the provisions of
this act, shall, in any event, become liable to the satis-
faction of any debt or debts contracted prior to the issu-
ance of the patent therefor.”

All that congress could have intended by this section
was, that the owner of such homestead should not be
deprived ot the land by virtue of legal process founded.
on a debt contracted before the patent has issued. It
was not intended to do more than protect him against
the compulsory payment of such a debt. Mark the lan-
guage employed. “No land = * ¥ ¥*  shall be
liable,” etc., that is, bound, or answerable, in law, or
equity. It was intended simply as a protection and ben-
efit to the owner of the homestead, and not as a prohibi-
tion npon his right of alienation, by deed or mortgage,
and for any valuable consideration which he might choose
to accept. It is a benefit, which he may claim or waive
at his own option.

The second point was raised and decided in the case
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of Cheneywv. White, which we have just disposed of. It
is not necessary to repeat what was there said.

For these reasons we hold that the mortgage in ques-
tion was a valid and first lien upon the premises; and
judgment will be moditied, and entered accordingly.

DECREE ACCORDINGLY.



CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NEBRASKA.

JANUARY TERM, 1877.

PRESENT:
HoN. GEORGE B. LAKE, CHIEF JUSTICE.

“ DANIEL GANTT,
“  SAMULL MAXWELL,} ASSOCIATE JUSTICES.

S. B. MiLes, PLAINTIFF IN ERROR, v. P. B. MiLLeg,
DEFENDANT IN ERROR.

1. County Treasurer: 4CTION For FEES.  When a county treas-
urer sells lands for delinquent taxes, bat fails to collect the amouant
bid from the purchaser. he cannot maintain an action against the
purchaser for the additional fec, provided by the statute. of five
per cent in cases of actual sales.

Error from the district court of Richardson county.
Tried below betore Weaver, J. It was an action bronght
by Miller, as treasurer ot that county, to recover of Miles
the five per cent fee allowe:d county treasurers, by section
20 of clhapter 22, General Seatutes. Judgment was ren-
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dered in his favor, and Miles brought the cause here by
petition in error.

J. H. Broady (with whom was Reawis and Schoen-
heit), for plaintiff in error.

A tax warrant is altogether analogous to an execution,
and the county treasurer executing a tax warrant is like
a sheriff executing an execution, and no more contracts
with the purchaser at sales except to pay the amount
bid, than does a sheriff with purchasers at sheriff’s sale,
and the purchaser at tax sale has no more to do with
payment of the collector’s fees than the purchaser at
sheriff’s sale has to do with the sheriff’s fees. In either
case, it is the person who owes the debt, and whose prop-
erty is sold, that pays the whole debt and the whole
expenses of sale, and the purchaser pays his bid only and
nothing else. The petition, therefore, does not state
facts suflicient to constitute a cause of action. and the
district court should have rendered judgment for the
defendant below. Zoomis v. Spencer, 1 Ohio State, 153.
Thompson v. Kelly, 2 1d., 647. Logers v. Gwinn, 21
Towa, 59. Corbin v. Hill, 1d., 71.

" The statute giving an action in the name of the county
for the amount bid, clearly bars such an action as this.
Gen. Stat., page 919, section 58.

‘When the bid is made, and money bid is paid, the
bidder is entitled to the certificate of purchase, without
any other condition whatever, and without regard to fees
of treasurer.

Section 62, page 921, General Statutes, fixes the treas-
urer’s fee for the certificate, but no more states who shall
bear the ultimate expense thereof, than does the statute
fixing the fees of the sheriff for levying and making
return to execution. The certificate of the treasurer is
similar to a return of sale on execution, and the confir-
mation of the sale.
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The treasurer’s five per cent fee named in section 20,
page 3382, General Statutes, although its payment to the
treasurer is made conditional on his getting it from the
buyer, and very properly too, is clearly to come out of
the amount bid, that is, out of the land, and the buyer
no more has to pay it than the buyer of land at sheriff’s
sale has to pay the sheriff’s commission on the money of
the sale. The sales are void because credit was given.
Cooley on Taxation, 344. Cushing v. Longfellow, 26
Me., 306. Longfellow v. Quimby, 29 1d., 196. Donnel
v. Bellas, 34 Penn. State, 157.

E. W. Thomas and Frank Martin, for defendant in
error, cited Zhomas v. Auditor of Iamilton county,
6 Ohio State, 118, and the several sections of the statute
quoted in the opinion.

MaxwerL, dJ.

In the conclusion at which we have arrived it is neces-
sary to determine but one question, viz: Can a county
treasurer maintain an action of this kind in his own
name? Section 58, of the revenue act, Gen. Stat., 919,
provides: “Should any person so bidding fail to pay
the amount due, the treasurer may again offer the land
for sale if the sale has not closed, and if it has closed,
he may again advertise it specially and by description,
by one written or printed notice, posted for two weeks
on the door of the court house, or place where courts
are usually held, after which it may be sold at public
sale; or the treasurer may recover the amount bid, by
civil action brought in the name of the county in which
the sale was held.”

Section 50 provides: “On the first day of May of
the year after taxes shall have been assessed, all unpaid
state, county, school, precinet, city and villages, except
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city taxes in cities of the first class, shall hecome delin.
cuent, and shall deaw thereafter one per cent per month
interest, which iuterest shall be collected the same as
the tux so duej and it shall be the duty of the county
treasurer, or any other person charged with the collee-
tion of the delinquent taxes, to proceed as soon after the
first day of May as practicable to make such delinguent
tax out of the personal property of such delinquent, if
any such property can be found; and this provision shall
apply as well to taxes assessed on real estate, and re-
muining unpaid, as to delinquent taxes assessed on per-
sonal property, aud the remmedy to be pursued shall be
the same as provided in sections forty-nine and fifty-two
of this act; and the treasnrer shall be entitled to five
per cent additional compensation for making such col-
lections, to be paid by such delinquent, and also the fees
now prescribed by law.”

Section 20, of the act entitled * Fees,” Gen. Stat., 382,
provides that: “TFor advertising and selling lands for
delinquent tax, an additional fee'ot five per cent, to be
collected ouly in case such lands are actually sold, and
then in cash of the person buying the same; but for all
other cases and services, the treasurer shall be paid in
the same pro rata from the respective funds collected
by him, whether the same be in money, state or county
warrants.”’

It is contended that this section gives the treasurer
authority to bring an action in his own name for his
fees in cases of this kind. It isnot claimed that the treas-
urer has collected or attempted to collect any portion of
the amount of the delinquent taxes for which the several
tracts of land are said to hiave been sold to the plaintifl
in error; but this action is brought for his fees and
charges.  Can snch an action be maintained?  We think
not.  The tees are to be coilected on such lands a: are
actuclly sold. When are Jands actually sold at o tax
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sale s0 as to entitle the treasurer to his fees? Clearly,
when the sale is completed; when he has collected from
the purchaser the amount of the bid.

The case of Thomas ». The Auditor of Hamilton
County, 6 Ohio State, 113, is cited by defendant in error
to show lLis right to maintain the action. That was an
application for a mandamus, to compel the auditor of
Hamilton county to draw a warrant upon the county
treasury for money therein alleged to belong to the
relator, being the treasurer’s penalty of five per cent
and compensation of five per cent on the taxes of the.
Ohio Life Insurance and Trust Company, for the years
1852 and 1853, the relator having been treasurer of
IHamilton county during those years. The legislature
of Ohio passed an act in March, 1853, providing that:
«If the taxes remain unpaid until the 21st day ot De-
cember of any year, the treasurer of the county wherein
such taxes have been assessed shall forthwith demand
payment of the amount of such taxes, and five per cent,
penalty theleou which penalty shall be for the use of
the treasurer.

The relator made a demand of the company for the
taxes of 1852, after the 21st day of December of that
year, and also made demand ot the company for the
taxes of 1853, after the 21st of December of that year.
In the year 1333, one I'oote, a citizen of Connecticut,
claiming to be a stockholder and trustee of the company,
filed a bill in chancery in the circuit court of the United
States, to restrain the collection of the taxes due from
the company, and obtained a temporary order of injune-
tion thereon. The case was afterwards decided adversely
to the company by the supreme court of the United
States. The company then came forward and paid their
taxes, including the amount of the penalty, . P. Bow-
man at the time being treasurer of the county. The
court held that the county was not liable for the

Vor. v.—18
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penalty, the amount thereof not having been paid into
the treasury; the writ was therefore denied. The court
also held that asthe penalty of five per cent had accrued
to the relator, by reason of his demand of the taxes at
the time they became delinquent, but had been collected
by Bowman and retained by him, therefore a personal
action would lie against him for the recovery of the
amount due.

Section 59 of our revenue law requires that: “On or
before the first Monday in October, following the sale of
real property, the treasurer is required to file in the office
of the county clerk of his county, a return of his sale of
lands (retaining a copy in his office), showing the lands
suld, the names of the purchasers and the sums paid by
them, and also a copy of the notice of the sale, with a
certificate of the advertisement, verified by an affidavit;
and such certificate shall be evidence of the regularity
of the proceedings.”

These several sections of the statute herein referred
tc, must be construed together in order to ascertain the
intention of the legislature. The treasurer is required
by the provisions of section 59, in his report to the
clerk of the sale of delinquent lands, to give the names
of the purchasers and the sums paid by them. This
certainly includes the additional fee to which the
treasurer is entitled in cases of wactual sales. The
authority given to the treasurer in section 58, to bring
suit in the name of the county in which the sale was
held, to recover the amount 4d, includes the additional
fee due the treasurer. This additional fee, although
primarily paid by the purchaser, becomes a charge
aguinst the land, and must be paid by him who seeks to
redeem, and should be added to the tax as a charge, and
is included in the bid. In the case cited from Ohio the
penalty became due, atter demand for the taxes being
made by the treasurer after the taxes became delinquent,
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In this case the treasurer is not entitled to the additional
fee until he has made an actual sale. As the so called
sale has brought nothing into the treasury, it cannot be
regarded as an actual sale. In the case of Kanev. The
U. . R. R. decided at the last term of this court,
where the treasurer had levied upon personal property
for the purpose of selling the same to pay the amount
of taxes due, it was held that he was not entitled to five
per cent additional compensation where no sale was
made.

So far as appears from the record there is nothing to
prevent the treasurer from immediately selling the lands
in question to another for the amount claimed to be due
for delinquent taxes.

Tt is not the policy of the law to permit public officers,
to advance their own interests by neglecting their public
duties. These additional fees are for services actually
rendered, not simply by accepting bids, but by actual
sales to collect the delinquent taxes. The sum of §289.00
is charged in the petition for five hundred and seventy-
eight certificates. The law provides that “any number
of parcels of land bought by any one person may be in-
cluded in one deed or certificate when desired by, the
purchaser;” but a certificate can be issued only in cases
of actnal sale. And as, in our opinion, the case made
by the pleadings and proof fails to show an actual sale
within the Qmeaning of the statute, there can be no re-
covery.

The judgment of the district court is reversed and
the cause remanded, with instructions to dismiss rne
cause.

JUDGMENT AGCORDINGLY
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Ryan v. The State.

L. A. Rvan, prANTIFF 1N ERROR, V. Tug StaTE OF
NEBrASKA, EX REL. J. W. Erver, Disrrior ATToRNEY,
DEFENDANT IN ERROR.

1. Constitutional Law: AMENDMENTS TO STATUTES. In the
legislative amendment of a former act, the constitutional pro-
vision which requires all the parts of the amended law to be con-
tained in the new law, and the old law so amended to be repealed,
should be complied with.

2. { PENALTY ATTACHED TO DELINQUENT TAXES. An act
which provides that a penalty shall attach to and become a part,
of a delinquent tax, is void.

3. ———: In an act providing for the appointment of a

delinquent tax collector, defining his powers and duties, wherein
the last section re-enacts a former law which exclusively invests
the county treasurer with such office and all the powers and duties
of the same; held, that the last scction must prevail, and all of
the act which relates to a delinquent tax collector is inoperative.

InrormaTION in the nature of a quo warranto, brought
in the district court of TRichardson county, before
Weaver, J., on the relation of Eller, district attorney
of the first district. To the information, Ryan, the
respondent, filed an answer, to which the relator demuar-
red; and upon a hearing thereot, the demurrer was sus-
tained, and the judgment of ouster duly entered. Ryan
brought the cause here upon petition in error.

J. D. Gilman, W. W. Wardell, and George P. Ukl
(with whom was M. Montyomery & Son, and Brown,
England & Brown), for plaintiff in error, cited Cooley
on Constitational Limitations, 117, 144, 143, 152, 184.
The People v. MeCallum, 1 Neb., 182.  The LPeople
v. Pinckney, 32 New York, 377. Evans ». Sharp, 29
Wis., 564.

This is a proceeding in the nature of a quo warranto,
which lies only to try the right of an incumbent to the
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office, and in order that the proceeding be maintained it
is necessary that there be an office, and that a legal office
created by a constitutional law. So, that in order for
the relator to maintain this proceeding, the constitation-
ality of the act of February, 1875, must be admitted.
A quo warranto will not lie to declare void an act of the
legislature. State, ex rel., v. City of Lyons, 31 Towa,
439. State v. Paul, 5 Stew. & Port. (Ala.), 40. High
on Ex. Rem., Secs. 626, 635 and 689.

J. W. Eller, Aug. Schoenheit,and Isham Eeavis, for
defendant in error.

1. The act in question is in conflict with Art. 2, See.
19 of the constitution of the state, then in force, which
provides that “ No bill shall contain more than one sub-
ject, which shall be clearly expressed in its title; and no
law shall be revived or amended unless the new act
contains the entire act revived and the sections amended,
ete.”’

Tt contains a clear delegation of legislative power to
the county commissioners.

It is retroactive in its operation, and is obnoxious,
being ez post facto in its effect.

II. Ttis in conflict with the latter subdivision of Sec.
94, Art. 2 of the constitution in force at the date of its
approval, which provides as follows: € Nor shall the
compensation of any publie officer be increased or dimin-
ished during his term of office.”

There are two objects aimed at in the enactment of
this law: the creation of the office of delinquent tax col-
Jector, and the imposition of a penalty of ten per cent
for the non-payment of taxes; and this penalty is imposed
as well for past omissions as for futare delinquencies,
while the title expresses but a single subject, the crea-
tion of an office, and the definition of oflicial duty.
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Wilkins v. Miller, 9 Ind., 100. People, ex rel., ».
Malaney. 13 Mich., 481. Smailsv. White, 4 Neb., 353.

The creation of a civil office, and the enactment of a
penal statute, are matters so far incongruous as to have
10 necessary connection, but are wholly diverse in their
nature.

ITI.  The act in question is clearly amendatory of the
general revenue laws of the state, approved February 15,
1869, yet the sections thus amended are not contained
in the new law, as required by the constitution in force
at that time. Swmails v. White, supra.

Nor is the act complete in itself as an independent,
self-existent statute. People v. Makaney, supra.

It contains a clear delegation of legislative power, as
its operative force is dependent upon the exercise of a
discretionary power, by it vested in the county com-
missioners to appoint a delinquent tax collector or not,
as they may see proper, thus conferring upon that body
the power of giving the act in question the form of law
by making the appointment therein permitted, or ren-
dering it a dead letter on the statute book, by neglecting
or refusing to make such appointment. A careful
examination of this singular piece of legislation will
serve to show that, without an appointment to the office
created by it, not a single provision or section in it can,
nor does, have the effect of law.

IV. The intent of the law-giver is the law. This
intent is to be gathered from the words employed in the
law itself, and the subject matter of the act. Plainly it
was the intention of the legislature to provide for the
collection of taxes already delinquent, as well as those
thereafter to become delinquent. This act, so far as it
relates to past omissions in the payment of taxes and
the imposition of a penalty thercfor not previously
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imposed by the law under which the same was levied, is
in the nature of a bill of pains and penalties, is retroac-
tive in its operation and wholly void.

The imposition of a penalty for a past omission in the
payment of taxes, is not taxation, but confiscation.
State v. Mayor of Jersey City, 8 Vroom, 39.

Gaxrr, J.

It is alleged that the plaintiff in error assumed and
usurped, and still doth usurp, intrude into, use and assume
to exercise, hold and enjoy the office of delinquent tax
collector, o called, in the county of Richardson, without
any warrant of authority or legal right whatever; and
prays that he may answer by what authority he claims -
to have and hold, and assume to exercise and enjoy the
said franchise and office.

In the answer, the plaintiff denies the material allega-
tions in the information, and then substantially avers,
that the office of delinquent tax collector was vacant,
and that on the 6th day of April, 1876, the county com-
missioners of the said county appointed him to fill the
said office, in accordance with the act of February 24th,
1875, and that he qualified and entered upon the dis-
charge of the duties of the office, as he lawfully might
and should do. A general demurrer was interposed to
this answer, which was sustained by the court below;
and the plaintiff in error making no further answer,
judgment was rendered against him.

The six assignments of error all go to one point only,
namely: that the court below erred in sustaining the
demurrer, and in rendering judgment thereon in favor
of defendant in error and against plaintiff in error.

The main question, however, is whether the act referred
to, and under which the plaintiff claims his right to the
office, is constitutionally a valid statute.
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The act attempts to amend and remodel to a consid-
erable extent, the general revenue laws contained in the
revised statutes of 1873, without inserting in the new
law the sections so amended and remodeled, and without
making any particular reference to them. The constita.
tional provision requires all the parts of an amended
law to be contained in the new act, and the old law so
amended to be repealed. This constitutional provision,
it seems, has been wholly disregarded in the new act
referred to.

Again, the new act requires the county treasurer, in
each county of the state, on the first day ot May, 1875,
about two months after its passage, to deliver to the
delinquent tax collector the tax list of all taxes which
shall have been delinquent for one year and over, and to
do so each year thereafter; and it further provides: “That
upon all taxes remaining delinquent for the space of one
year, a penalty of ten per cent shall aétach, which shall
be collected by such delinquent tax collector as @ part
of the tax.” This penalty, by the express provision of
the statute, becomes an inseparable portion or part of the
taxes, which were delinquent at the time the act was
passed; and in the collection of them, it cannot be sepa-
rated from them in violation of the law. N ow, it is said,
that “penalties may be prescribed for future delinquen-
cies in the payment of taxes, as part of the machinery
by which government is enabled to collect them;”” but
such penalty is not taxation, and cannot be sustained as
a tax or any part of the revenues raised by taxation. If,
then, such penalty can be enforced, it must be imposed
simply as a method or machinery by which the govern-
ment is enabled to collect future delinquencies in the
payment of taxes, and cannot be applied to or enforced
in the collection of taxes previously levied or delinquent;
for, in such case, the law would be retroactive in its
operation, and cannot be sustained; and, therefore, to
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enforce the collection of the penalty would be confisca-
tion, and not taxation. It is said, that the “legislature
can exercise no such function withont conflicting with
that clause of the constitution which is intended to guard
private rights against oppression;” and, that “even in
the absence of any fundamental guarantee, snch a use
of legislative anthority would be considered as contrary
to the great first principles of the social compact. It is
opposed to all reason and justice, and the very nature
and spirit of our form of government forbid us to believe
that the people intended to entrust the legislature with
any such power.” “There would be no limitation of the
time for which such laws might be made to retroact, or
the snm which might be exacted under them, save only
the will of the law-maker and the public exigency. Des-
potism itself conld not employ a more arbitrary means
of extortion.” State v. Mayor, etc., of Jersey City,
8 Vroom, 43.

But, again, the act approved February 24, 1875, provid-
ing for the appointment of a delinquent tax collector is,
certainly, a novel specimen of legislation. After defin-
ing the powers and duties of such delinquent tax collec-
tor, the last section of the act provides that: “This act
shall not ¢n any way affect sections forty-nine and fifty,”
of the general revenne laws as found in the revised stat-
utes of 1873. 1Is not this, in effect, a re-enactment of
the sections referred to, and, therefore, directly and
wholly inconsistent with all those sections or portions of
the act which precede it?

This seems to be a fatal objection to the new law; for,
by section forty-nine of the general revenue laws, it is
provided that: “ No demand of taxes shall be nccessary,
but it shall be the duty of every person subject to taxa-
tion, under the laws of this state, to attend at the Zreus-
urer’s office, at the connty seat, and pay his taxes, and
if any person neglect so to attend and pay his personalty
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taxes, until after the first day of May next succeeding
the levy of the tax, the treasurer s directed to levy and
collect the same, together with the costs of collection,
by distress and sale of personal property belonging to
such person, in the manner provided by law for the levy
and sale of property on execution, and the zreasurer
shall be entitled to the same fees for services as are allowed
by law to sheriffs for selling property under execution:
Provided, That in case any person having personal prop-
erty assessed, and upon which the taxes are unpaid, shall
in the opinion of the ¢reasurer, be about to move out of
the county, or in any other manner seek to put his per-
sonal property out of the reach of the treaswrer, it shall
be the duty of the treasurer to collect such taxes, at any
time after the tax duplicate has been placed in his hands.”
Section fifty directs, that in the collection of delinquent
taxes upon real estate “‘the remedy to e pursued shall
e the same as is provided in sections forty-nine and
fifty-two.” Section fifty-two provides the manner of
procedure in the sale of personal property levied on as
aforesaid for the payment of taxes.

The re-enactment, in effect, of the above parts of the
general revenue laws, by the last section of the act of
February 24, 1873, certainly invests the county treasurer
with the office ot collecting delinquent taxes, and confers
on him all the powers and duties of such office. Ience,
upon what principle of law can the plaintiff in error take
from him the tax duplicates, or lists of taxes which have
become delinquent, and assnme to exercise and discharge
the duties which the law expressly requires to be per-
formed by the county treasurer? We think the well
settled rule of construction of statutes applies to this new
act with great force, and that the last section must pre-
vail; and hence, all that portion of the act which precedes
it, being inconsistent with the provisions of the sections
re-enacted must be held as inoperative, and of no effect.
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Both the old and new law cannot stand together; nnder
the old law above quoted, the power and duties of the
county treasurer are absolute and not divisible; the
re-enactment of these provisions by the last section of
the new statute, restores to and vests the county treasurer
with all the powers and duties of the office of tax col-
lector, and, therefore, the act of February 24, 1875 is
rendered simply ineffective.

. JUDGMENT AFFIRMED.

Tar StTATE oF NEBRASKA, PLAINTIFF IN ERROR, V. PALMER
‘WAY, DEFENDANT IN ERROR.

1. Adultery: evipexcE. Upon a charge of adultery in an indict-
ment, evidence of improper familiarities between the parties,
both anterior and subsequent to the time the offense is charged,
may be received as corroborating proof, after evidence has been
offered tending to prove the offense charged.

S8 —— The statutory offense of wantonly cohabiting
with a woman in a state of adultery, is one continued offense,
and may be properly charged as having been committed between
certain points of time; and proof of such cohabitation during any
portion of the time alleged will be sufficient to establish the
commission of the offense.

: BUFFICIENCY OF INDICTMENT. If part of the time
charged in such case, is prior to the passage of the act constitut-
ing and defining the offense, such prior time may be treated as
surplusage, as time is not of the essence of the offense, and the
indictment may be held good as charging the offense from the
time of the passage of the law, until the last point of time
alleged in the indictment,

Tris was a petition in error, filed by the district
attorney, to take the opinion of this court upon points
which arose on the trial below, before Pouwxp, J., and
ruled in favor of Way, who had been indicted in the
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district court of Lancaster county for the crime of
adultery.

J. I1. Broady, District Attorney (with whom was
Hunter & Suwyer), for the state.

The testimony as to subsequent improper familiarities
should have been admitted. Whar. Cr. Law, 261, 599 and
'2663. Bish. Stat. Crimes, Secs. 682 to 7184.  Thayer v.
Thayer, 101 Mass., 111. LPeople v. Jenness, 5 Mich.,
305.

The act under which the second count is drawn was
passed February 25, 1875. Laws of 1875, page 11, Sec.
23.  But the acts had been in progress long before that
act took effect, and continued until long after the same
becamne criminal under this act, and as the rule of law
would permit the whole to be given in evidence to the
jury, the charge was made just according to the fact that
they might not be taken by surprise by the proof. So
far as the time before February 25, 1875, is alleged, that
was clearly pleading evidence which was for the benefit
of the defendant.

But the statute cures the allegations as to time, if
there is any informality therein. Gen. Stat., 816, Sec.
412,

Now, if time had not been stated at all, the indictment
would be good, and if stated imperfectly, is still just as
good. This is just what counsel say, that time is stated
imperfectly.

There is no statement of an impossible time, for the
act may have taken place any time, any week, or any
day between February 25, 1875, and July 15, 1876.

But the time is not even imperfectly stated, but stated
just exactly right for these continuing offenses. Com. v.
Wood, 4 Gray (Mass.), 11.  The State . Glage, 9 Ala.,
283. Bish. Stat. Cr., 703.
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Lamb, Billingsley & Lambertson, for defendant in
error.

I.  The court did not err in ¢nashing the second count
in the indictment for the following reasons:

No offense is charged in that count. The count is
not good under section 208 of Procedure Criminal of
the laws of Nebraska, for the reason it does not charge
“notorious cohabitation” with the woman. ¢ The
notoriety is as material in making out the offense as is
the fact of adultery committed.” People v. Gates, 46
Cal., 53. State v. Crowner, 56 Mo., 147.

The count is not good under the session laws of 1875,
section 23, because it alleges the pretended offense to
have been committed on ¢ day more than six months
before the passage ot any law making the * ¥ % #
act charged criminal.

The court had no right to put the prisoner upon trial
- for the acts complained of in the indictment, as they con-
stituted no violation of law.

The rules of pleading must not be confounded with
the rules of evidence. The prisoner has some constitu-
tional rights.

Though the date of the day, month and year, on which
a crime is alleged to have been committed in an indiet-
ment be not muterial <n evidence, it is yet of importance,
as it respects the records of the court. And by the com-
mon law it has ever been considered necessary and
material to allege the day, month and year. 2 Hawkins’
Pleas of the Crown, 325. State v. @. 8., 1 Tyler, 295,
State v. Bacon, T Vt., 222.  State v. Litch, 33 1d., 67,
State v. Temple, 38 1d., 37. Statev. Thurstin, 35 Me.,
206.

II. The court did not err in rejecting the testimony
offered for the following reasons:
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The record shows only that testimony had been offered
tending to show the commission of the act charged.

The record does not show how strongly. Would the
introduction of proof that only created a slight presump-
tion that the prisoner had committed an offense of this
kind,—nay, further, would the introduction of proof that
created only the slightest suspicion that the prisoner had
committed the act, open the door to the introduction of
proof of every subsequent act or suspicious appearance
between the parties,and require the prisoner to defend and
explain them, when sprung upon him unadvised on a
trial? 'We submit the bare statement of the proposition
in its own answer.

Now the record does not show how strongly the proof
already introduced tended to show the commission of an
offense, whether slightly or otherwise, and that being
true, we insist for that reason alone the presumption is
the court ruled rightly in excluding the testimony.
Again, the proof offered was not material or relevant
because it was not confined to at or near the time elected
to be proved by the prosecution under the indictment;
we are not aware it has ever been decided that subsequent
acts of familiarity, no matter how recent, may be given
in evidence as corroborative evidence.

On the other hand, the rule seems to have been long
and well settled, that while former acts of familiarity are
competent and proper to be shown, for the purpose of
showing an adulterous disposition, and so corroborative,
that subsequent like acts cannot be. 2 Greenleaf Evi-
dence, Sec. 47. 3 Phil. Ev., page 526. ZLovell v. The
State, 12 Ind., 18. State v. Bates, 10 Conn., 372. Com.
v. Morris, 1 Cush., 391.  Com. v. Horton, 2 Gray, 354.
Com. v. Merriam, 14 Pick., 518. Com. v. Thrasher, 11
Gray, 450. ‘ '
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Gaxrr, J.

Under sections 483, 515 and 516 of the criminal code,
this case is brought here upon error by the plaintiff, to
obtain the decision of this court upon questions of law
raised by exceptions taken to the decision of the court
below.

Tn. the first count in the indictment, the defendant, a
married man, is charged with the crime of adultery with
a certain married woman, and the offense is stated as
having taken place on the 27th day of February, 1875.
Trom the record it appears, that testimony was given on
the part of the plaintiff, tending to show that the defend-
ant committed the adultery at the tiine charged in
the indictment; and then for the purpose of corroborat-
ing this proof, the plaintiff offered other testimony of
improper familiarities between the parties after the time
the act is charged in the indictment. The defendant
objected to this proof on the ground that it is immate-
rial and irrelevant. The objections were sustained by
the court, and the plaintiff excepted. It is complained
that the court erred in excluding the proof. This ques-
tion is presented for the consideration of the court.

Now, it will not be controverted, that, as a general
rule of law, evidence of facts tending to prove another
distinct offense is inadmissible for the purpose of raising
an inference of the prisoner’s guilt of the particular act
alleged; but we think the crime of adultery “involves
different principles, in this respect, and should be gov-
erned by different rules, from those which apply to
offenses generally.”” There is no doubt of the conflict
of authorities upon the question, but upon an examina-
tion of it, we are of opinion that the better rule in pros-
ecutions for adultery is, to admit testimony of improper
familiarities between the parties, occurring both before
and after the time the act is charged, as corroborating
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evidence. And this principle, it seems to us, is so clearly
illustrated in the case of Zhayer v. Thayer, 101 Mass.,
113, that we adopt the language of the opinion in that
case as our own, and as the correct interpretation of the
law in such case. In that case it is said: “7The evi-
dence by which the act of adultery is proved is seldom
direct. The natural secrety of the act makes it ordina-
rily impossible to prove it, except by circumstantial evi-
dence. The circumstances must be such, indeed, ¢as to
lead the guarded discretion of a reasonable and just man
to the conclusion of guilt” But when adulterous dispo-
sition is shown to exist between the parties at the time
of the alleged act, then mere opportunity, with compara-
tively slight circumstances showing guilt, will be suffi-
cient to justify the inference that criminal intercourse
has actually taken place. The intent and disposition of
the parties to each other must give character to their
relations, and can only be ascertained, as all moral qual-
ities ure, from the acts and declarations of the parties.
It is true, that the fact to be proved is the existence of a
eriminal disposition at the time the act is charged; but
the wndications by which it is proved may extend, and
ordinarily do extend, over a period of time both ante-
rior and subsequent to {¢. The rules which govern
human conduet, and which are known to common obser-
vation and experience, are to be applied in these cases, as
in all other investigations of fact. An adulterous dispo-
sition existing in two persons towards each other is cowm-
monly of gradual development; it must have some dura-
tion and does not suddenly subside. When ouce shown
to exist, a strong inference arises that it has had and will
have continuance, the duration and extent of which may
be usually measured by the power which it exercises
over the conduct of the parties. It is this character of
permanence which justifies the inference of its existence,
at any particular period of time, itom facts illustrating
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the preceding and subsequent relations of the parties.
The rule is, that a condition once proved, is presumed to
have been produced Dy causes operating in the usual
way, and to have continuned until the contrary is shown.
The limit, practically, to the evidence under considera-
tion is, that it inust be significant in character, and suffi-
ciently near in point of time, to have a tendency to lead
the guarded discrction of a reasonable and just man,’ to
abelief in tle existence of this inportant element in the
fact to be proved. If too remote or insignificant, it will
be rejected, in the discretion ot the jndge who tries the
case. The fact that the conduct relied on has occurred
since the filing of the libel does not exclude it; and proot
of the continuance of the same questionable relations
during the intervening time, will add to its weight.”
Bish. Stat. Cr. Law, Sec., 682, et seq. The People w.
Jenness, 5 Mich., 321.  State v. Wallace, 9 N. H., 517.
Lawson et al. v. State, 20 Ala., 65.

The second count in the indictment charges, that the
defendant, a married man, did unlawfully keep a certain
woman, other than his wife, and unlawfully and wantonly
did cohabit with her in a state of adultery, from the 10th
day of August, 1874, until the 15th day of July, 1875.
It is very clear that this count in the indictment is
founded on section 208 of the criminal code, as amended
by section 23 of the act of February 25, 1875, and the
offense is charged substantially in the words of the stat-
ute as amended. A motion filed by the defendant to
quash this count was sustained by the court, and the
plaintiff excepted. It is complained that the court erred
in sustaining the motion.

In the argument for the defendant, it is insisted, that
the motion was properly sustained, for the reasons: first,
that “no offense is charged in the count;” second,
*“because it alleges the offense to have been committed
on a day,” long prior to the passage of the law making

Vor. v—19
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the act eriminal; and, ¢2¢,d, because the indictment does
not contain direct allegations of time and place of the
material facts necessary to constitute the offense.

In respect to the first point made in the argument, it
must be observed, that the gist of the offense is, that the
defendant did wantonly cohabit with the woman ina
state of adultery. To colabit, according to the sense in
which the word is used in the statute, means dwelling
together as husband and wife, or in sexual intercourse,
and comprises a continued period of time. IIence, the
offense is not the single act of adultery; it is cohabiting
in a state of adultery; and it may be a week, a month, a
year, or longer, but, still, it is one offense only. The
defendant is charged with the crime from August 10,
1874, until July 15, 1873. According to the import of
the words used in the statute, this is a continued offense,
and if it should be proved that he wantonly cobabited
with the woman in a state of adultery, during any por-
tion of this time, such proot wounld be sufficient to estab-
lish the erime and fix the guilt of the party. We are of
opinion, that the continuing offense in this case was
properly charged, and the statement of time properly
alleged in the indictment.

The second point made in the argument is not tenable,
because no evidence could be received of any acts prior
to the passage of thelaw, as the statutory offense charged
did not then exist, and, therefore, as time is not of the
essence of the offense charged, the prior time alleged in
the indictment may be treated us surplusage, and the
indictment, in its legal effect, be held good as charging
the offense from the passage of the law until July 15,
1875, WNicholy and Jones case, T Gratt., 589. Bish.
Stat. Cr. L., See. 703.  Commonwealth v. Wood, 4 Gray,
12. 1 Chitt. Cr. L., 230.

The third point made in the argument seems to be
suficiently niswered in what is said above.  If the con-
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tinuing offense is properly charged in the indictment,
then the allegations of time and place, in respect to the
material facts, which constitute the offense, are sufii-
ciently stated.

In conclusion, we are of opinion that the court below
erred in excluding the evidence offered by plaintiff, and
in sustaining the motion to quash the second count in
the indictment; and that the decision of this court be
rendered accordingly.

Jupite A. PERRY, BLAINTIFF IN ERROR, V. MARY ASHBY,
DEFENDANT IN ERROR.

1. United States Homestead Act. Where a settler on the public
lands under the homestead act dies before the completion of the
required residence, his widow, by completing the residence and
cultivation so begun, is entitled to a patent for the land in her
own right to the exclusion of the heirs of such settler.

2. : WIDOW MAY cOMMUTE. Under section eight of said act,
the widow may obtain the title before the completion of such
residence, by making proof of settlement and cultivation as
required of pre-emptors, and paymcr the minimum or graduated
price.

3. : HOLDS TITLE IN HER OWN RIGHT. In obtaining

title under section eight, the widow forfeits no right, but holds
the land divested of all claim of the heirs of the settler.

Error from the district court of Franklin county.
The opinion states facts sufficient to an understanding of
the case.

Griggs & Ashby, for plaintiff in error.
No brief on file,
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H. 8. Kaley, for defendant in error.

It must be conceded that the defendant, under the act
of congress, was clearly entitled to the patent for the land
in controversy,’and that no condition attaches to it by
force of congressional legislation—and if any trust
attaches, it must be outside of the statute.

The patent, when legally obtained, is conclusive evi-
dence of title in the patentee, and no state legislation or
court can in any manner change its effect or transfer
the title. G<bson v. Chouteaw, 13 Wall., 100. Joknson
v. Towsley, 13 Wall., 88.

Courts of equity can only change the effect of a patent
when it is made to appear that the same was originally
obtained by fraud or other undue neans, against the
party who has invoked its aid. Theyare powerless to
attach to it mere conditions and trusts that are not made
80 by express legislation and that inheres in the patent.
Jarvis v. Hoffman, 43 Cal., 314.

It is one of the fundamental principles of the common
Jaw that all devisable property is also descendible. Is not
the converse of this proposition also true?

The interest of Ashby in the land was an inchoate one,
and conclusively terminated in his death, and only by
force of additional legislation the widow may become
subrogated to all his rights and take the title in the same
manner as he could have taken it had le lived.

Laxg, Cu. J.

The defendant in error holds the land in controversy
under the provisions of the act of congress entitled “an
act to secure homesteads to actual settlers on the public
domain,” approved May 20, 1862,

The original entry through which her title was
obtained was made on the 29th day of November,
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1870, by her late husband, Samuel W. Ashby, who, it
appears, up to the time of his death, which oceurred on
or about the 8th day of June, 1872, continued to live
upon and cultivate the land, as the act requires.

After the death of her husband, the defendant contin-
ued to live upon the land until the 18th day of February,
1874, when she took the requisite steps to obtain the title
in her own name, under section eight of said act.

It did not seem to be urged very seriously on the
argument that Mrs. Ashby would not have acquired a
perfect title to the land had she continued the occupancy
and cultivation, begun by her husband, for the full term
of five years from the date of the settlement, and made
the proofs required by section two of said. act. But it
was urged, with sceming confidence, that, as the widow
of Sammuel W. Ashby, she could not proceed under sec-
tion eight, and by paying the minimum price secure the
title at once without the five years occupancy. It was
insisted, that pursuing the course she did was, virtually,
an abandonment of the benefits of the homestead act
and a resort to the existing pre-emption act for her
title.

With this position of counsel, we cannot agree. We
do mnot think that Mrs. Ashby abandoned her rights
under the homestead act. Section eight, under which
she sccured the patent before the completion of five
years residence required by section two, does not remit
a homestead claimant to the pre-emption act, but it
simply refers to certain provisions of that act, and per-
mits the homestead claimant to perfect his title at once
by paying the minimum or graduated price, and making -
proof of settlement and cultivation, as is required of
pre-emptors of public lands. It is only in respect to the
proof of settlement and caltivation of the land that the
pre-emption law must be observed. .\n examination of
the oath required of a pre-emptor will show that it



204 SUPREME COURT OF NEBRASKA,

Perry v. Ashby.

includes very many things besides settlement and culti-
vation of the land, which, if required of many author-
ized settlers under the homestead act, they might not be
able to take it.

For instance, a pre-emptor must swear that he ¢ has
never had the benefit ot any right of pre-emption ” under
that act; that he “is not the owner of three hundred and
twenty acres of land in any state or territory of the
United States.” This is not required of one who seeks
to avail himself of the provisions of section eight of the
homestead act.

Again, we have no doubt whatever that the benefits
conferred by section eight, are not confined solely to per-
sons making original entries upon public lands, but may
be enjoyed also by the widow, heirs, and personal repre-
sentatives respectively, whenever they succced to the
rights of the settler.

We entertain no doubt whatever that the action of the
Land Department, in permitting Mrs. Ashby to prove:
up, pay for the land, and thus obtain a patent in her own
name, was fully justified. or these reasons the judg-
ment of the district court must be aflirmed.

J UDGMENT AFFIRMED.
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Grorer TraraLL, APPELLANT, v. Tie Ostanra Horer Co-
PANY, AND OTITERS, APPELLEES.

1. Landlord and Tenant. The rclation of landlord and tenant
requires good faith between the parties. The policy of the law
will not permit the tenant to avail himself of the advantages of
his possession to purchase incumbrances on the leasehold property
for the purpose of speculation.

. PURCHASING OUTSTANDING INCUMBRANCE. But, if while
in possession, under the lease, the tenant purchasz such incum-
brance, the presumption is that he did it for the only purpose
permitted by law. that is, to protect his possession; andif the ten-
ancy is for years, the landlord must agcount to him for what he
actually paid for such incumbrance.

3.

. swr-0FF. The insolvency of a party against whom a set-
off is claimed, is a suffcient grounil for a court of chancery to
decree such set-off in cases not provided for by statute.

Arpprar from the district court of Douglas county.
The opinion states the casc.

George W. Doane and . Wallry, for appellant.

1. The set-off, by an equitable proceeding of independ-
ent mutual claims under certain circumstances, is a right
long recognized. And the insolvency of one of the par-
ties is of itself a sufficient ground for allowing the other
party to insist upon this right. Lindsey v. Juckson, 2
Paige, 581. Pond v. Smith, 4 Conn., 207. Gay v. Gay,
10 Paige, 369. Simson v. Hart, 1+ John., 63. Jeffrics
». Evans, 6 B. Mon., 119. N. IL. Copper Co. v.
Brown, 46 Me., 418. Keightley ». Walls, 27 Ind., 384
Simpson v. Huston, 1.4 Tex., £76. Brazelton v. Brooks,
9 Head., 194, Flield v. Oliver, 43 Mo., 200.

The fact that the complainant’s demand is not yet
due, does not prevent a set-ofi. Lindsry v. Jackson, 2
Paige, 581.
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IT. The district judge very clearly erred, as we think,
in limiting the plaintiff’s right to a set-off to the amonnt
he paid for the judgment.

IIis ruling was based on Muttis v. Robinson, 1 Neb,, 1.

That case holds, simply, that a tenant buying in an
outstanding incumbrance on property, which he holds
nnder a lease, cannot enforee a lien against the property
for any greater sum than he paid to obtain it.

If Thrall was sceking to enforce the lien of his judg-
ment against the property, this case, and the rule it rec-
ognizes, might apply. But heis not. Ile is collecting
it in another manner, and not seeking to disturb his
landlord’s title.

It the rule is applicable to this case, it would follow
that if Thrall had levied on personal property of the
hotel company, or if he had made no levy at all, the com-
pany could have discharged the judament by paying
what Thrall had paid for it. So if he had bousht a note
against the company, and got judgment upon it, so that
it became a lien on the property, the judgment could be
discharged by paying him what the note cost.

The property, as in this ease, might be encumbered
far beyond its value, so that the lien woul.l ho worthless,
and the tenant have no intention of trying to enforee it,
vet he would forfeit all the claiin above the amount he
paid for it. And the result would be the same if he
bought a mortgage eovering the ronted properiv. 1le
might abandon the mortgage cltosether, and scek to et
a judgment on the debt szcured by it.  And, upon the
use made of the rule in question, he could only reecover
what he paid for the claim, becanse he had unfortunately
got, with his claim a lien on his landlord’s property.

Suppose Thrall had relewsed his lien on the hotel prop-
erty before he brought this suit, conld any body have
conceived theidea that hisrizhs to a set-off was restricted
to the amount he paid for the ¢laim?
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We ask the conrt to correct this error in amount, and
affirm the judgment in the other particular.

Clinton Briggs, for appellees.

I. Tt is not claimed by counsel for Thrall that the
set-off claimed here can be had by proceedings at law; on
the cortrary, it is admitted that it is “an equitable pro-
ceeding.” 1t is then solely for a court of cequity, or a
court with equity powers, to deal with the case presented
by the record. This being so, we are only ealled upon
to consider the equitable circumstances and considera-
tions in favor of granting the relief prayed.

We think the better rule in respeet to this subject of
set-ofl' is laid down by the court in the case of Greene v.
Dirling, 5 Mason, 201.

II. Judge Story says that the relation of landlord
and tenant is a frust relation. 1 Story’s Eq. Jr., Sees.
322, 323. Perry on Trusts, 183.

This relation only exists in respect to the lease, and
leased property. There is an implied covenant in every
lease that the tenant will do nothing to prejudice his
landlord’s title.

Now. what does Thrall do? e buys a judgment
existing against the company at the time he entered into
possession, of which he had either actual, or constructive
notice; a judgment that was a specific lien on this partic-
ular property by reason of a lery made a year before he
took his lease; a judgment he sought to enforce against
the leased property, but could not on account of prior
liens. Besides, in order to invoke the equitable relief
prayed he must and does allege that he has exhausted his
legal remedies to enforce the collection of the judgment
by causiug a vendi to Le issued, and that such remedies
were ineffectual.

Now it seems to us, that the most the court can do for
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Thrall is to give him relief to the extent of the amount
he paid for the judgment with interest. ITe has volun-
tarily removed a lien from the leased property after he
had failed to enforce it; that is, if the court allows the
set-off, and it would seem that it would be simply just,
to give Thrall just what it cost him to do this. Suppose,
this judgment had threatened his possession, and in order
to protect himself against an adverse title, he had paid
off the judgment, what would be the obligation of the
landlord? It would be simply to make the tenant good
his outlay. It he paid $1,000 to remove a $2,000 incum-
brance, he could only recover the former sum with
interest.” Foote v. Burnet, 10 Ohio, 334. Rawle on
Covenants, 160, 161. Mattis v. Robinson, 1 N eb., 1.

GaxtT, J.

It appears by the record, that the defendant hotel
company is the owner of the legal title to lots one and
two, in block one hundred and thirty-eicht, together
with the buildings and improvements thereon, situated
in the city of Omaha; that on the 16th day of September,
1873, the plaintiff entered into a leasehold contract with
said company, for a term of five years from the first day
of October, 1873, for so much of the building on the said
lots which is known and designated as the “Grand Cen-
tral Hotel” for hotel use, and agreed to pay for the same
a yearly rental of four thousand dollars, payable in
monthly installments of $338.33%. On the 7th day of
December, 1874, the plaintiff purchased from R. Hilliker
and others a judgment which, at March term, 1873, of
the district court of Douglas county, they recovered
against the defendant company for the sum of §2,935.13
damages, and 852.33 costs, and caused an execution to
be issued thereon and alevy to be made on the above
property.  On the 5th day of J:muary, 1875, another
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execution was issued, commanding the sheriff to sell the
property so levied on as aforesaid. On this execution
the plaintiff undertook to apply his rents, and did so to
the amount of one thousand dollars; and the execution
having expired, it was returned by the sheriff.

The plaintiff alleges in his petition, that the defendant
company is largely in debt, and utterly insolvent; and
that it refuses to credit the amount of the judgment
incumbrance so purchased by him, or to permit him to
set-off the said judgment against the rents as they accrued
from month to month; and that the said defendant com-
pany is about to institute proceedings, by action of fore-
ible detainer or otherwise, to regain the possession of the
said hotel premises. He asks that the amount of said
incumbrance may be set-off against the rents accrued
and to acerue under the lease, and that the defendant
company be enjoined from disturbing him in his posses-
sion of the premises under the said lease.

Now, the fact is undisputed, that long subsequent to
the time the plaintiff entered into possession of the prem-
ises under the lease to him by the hotel company, he
purchased the incumbrance on the property. The levy
made on the property by virtue of the execution issued
upon the judgment incumbrance, passed the property in
the custody of the law; for, under the laws of our state,
lands are made chattels for the payment of debts, and
may be seized by execution for that purpose. The plain-
tiff afterwards caused another execution to be issued,
commanding the sheriff to sell the property so levied as
atoresaid, and, hence, only one step further was necessary
to be taken to divest the title of his landlord to the prop-
erty, namely, to effect a sale on this execution. All these
steps were taken by the plaintiff long subsequent to the
time the relation of landlord and tenant existed between
him and the defendant company. It may be question-
able whether a tenant can in such manner divest the title
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of his landlord to the leased premises; but this is not a
necessary inquiry at the present time, as the case pre-
sents a very different question for the consideration of
the court. The plaintiff did not sell the property under
his execution, but undertook by his own action to appro-
priate the rents in payment of the incumbrance; and the
defendant company having refused its assent to this pro-
cedure, he brought this action, and asks the court to
decree the incumbrance, so purchased by him as afore-
said, to be set-off against the rents acerued and to accrue,
uuntil the same is fally paid. The court below allowed
the set-off for the amount actually paid by plaintiff for
the incumbrance. He now complains, that the court
erred in not decreeing the set-oft for the whole amonnt
of the incumbrance as shown by the record.

It is said, that “there is a tenure between lessor and
lessee for years, to which fealty is incident by theory of
law, as well as of privity of estate between them.” Lit.,
132. 1 Wash. Real Est., 418. The parties must act in
good faith towards each other; and therefore, we think
the policy of the law will not permit a tenant to avail
himself of the advantages, given to him by his posses-
sion, to purchase incumbrances upon the premises for
the purpose of speculation; and then by the aid of the
court, if necessary, to secure the whole amount of such
incumbrance to be set-off against the rents without regard
to the actual amount paid for the same. Tt seems to us
that such conduet would be a breach of good faith, and
the law would not permit it. Certainly, the fealty inci-
dent to the leaseliold tenure, as well as the privity
between the parties, will not allow such advantage to he
taken by the tenant in possession.

But, if while in possession under the lease, the tenant
shall purchase an incumbrance on the leased preiises,
the presumption is, that he did it, for the only purpose
permitted by law, that is, to protect his possession; and
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in such case, where the tenancy is for years, the landlord
must account to him for what he has paid for the incum-
brance, not exceeding what was justly due thereon with
interest. We think this case clearly comes within the
principle enunciated in the case of Muttis v. Lobinson,
1 Neb., 1.

The grounds upon which the set-off is urged, is the
insolvency of the defendant company. We think the
proofs in the case clearly establish its insolvency. And
the doctrine seems to be well settled, that the insolveney
of the party against whom the set-oft is claimed, is a
sufticient ground for a conrt of chancery to allow a set-
off in cases not provided for by statute, and even in cases
where the demands on both sides are not liquidated.

In Lindsey v. Juckson, 2 Paige, 582, it is said that,
«where there are mutual demands between the parties
whicli cannot be set-off under the statute, but which a
court of equity may compensate or apply in satisfaction
of each other without interfering with the equitable
rights of any person, the fact that one of the parties is
insolvent has frequently been held suflicient grounds for
the exercise of the equitable jurisdiction of chancery.”
1 P. Wi, 325. [Pond v. Smith, 4 Conn., 302.

In conclusion, we are of opinion, that the plaintifl’ is
entitled to have the amount actually paid by himn for the
incumbrance set-off against the rents coming to the
defendant company, and that the defendant company be
enjoined from distarbing Lim in the possession ot the

remises under the lease; and the findings and decrec
shall be in accordance with this opinion.

DECREE ACCORDINGLY.
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Congs axp Porrock, APPELLEES, v. Joun D. NrLigE AND
OTHERS, APPELLANTS.

1. Power of Attorney. A power of attorney, which in terms
authorised an agent simply to sign the name of his principal to
a mortgage, confers no authority on such agent to execute a prom-
issory note in the name of his principal and then to negotiate
both note and mortgage as collateral security for a loan to him-
self.

The power of attorney, being of record, is notice to those
dealing with the agent, of the extent of his authority to bind the
principal under it. :

THis was an appeal from a decree rendered by Grrr-
FEY, J., in the district court of Cuming county. It was
an action for the foreclosure of certain mortgage deeds
alleged to have been executed and delivered by the de-
fendant, John D. Neligh and Catharine B. Neligh, to
secure the payment of a certain promissory note for
84,000, payable to the order of Elizabeth II. Hall,
alleged to have been made, executed, and delivered by
said John D. Neligh. The plaintiffs further alleged that
the said note was transterred to them by the said Eliza-
beth H. Hall. The said note and mortgage deeds are
attached to said petition and made part thereof, which
show that the same are signed for said John D. Neligh
by one John I. Hall, as the attorney in faet for Neligh,
and that the said indorsement in the transfer of said
note to the plaintiffs, is also signed for said Elizabeth
H. Hall, by said John II. Hall, as the attorney in fact
for the said Mrs. Hall.

The defendant Neligh, answered, denying the execu-
tion and delivery of said note and mortgages, or that he
authorized John IL. Hall, or any one else, to make, exe-
cute and deliver the same for him, and alleges that at
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the time said John II. Tlall assumed to act as his agent,
he in fact acted for and was the agent of Elizabeth IL.
Hall; and Mrs. Neligh answering, says: that she never
delivered said mortgage or said mortgages to said Mrs.
Hall, and that her signature to said wortgage deeds was
procured by the said Jolm II. Hall through frand and
misrepresentation; that said John H. IIall represented
lhimself uas being the agent of said John D. Neligh, and
that he would obtain a loan from said Elizabeth H. Hall
_ of $4,000 for Neligh upon said note and mortgages,
when in fact the said John IL. Hall was the agent and
attorney of the said Elizabeth II. IIall, and acted for
her and in Ler behalf and for her advantage solely, and
never intended and never did obtain said loan of $4,000,
or any part thereot, for Neligh from said Mrs. Hall,
or from any one else; that said John II. Hall and said
Elizabeth H. Hall conspired together to obtain the said
note and mortgage deeds for their own advantage and
benefit only, and not as agent or agents for Neligh,
and that said John D. Neligh, or said Catherine B.,
lhave never received from said John I Hall or Elizabeth
II. Hall or any one else the sum of 84,000 or any part
thereof; she further denies that said John H. Hall was
the authorized agent of said Neligh for him and in
his name to make, exccute and deliver said note and
mortgage deeds.

The decree below was in favor of plaintiffs and Neligh
appealed.

Uriah Bruner, for appellant, cited Gen. Stat., 873.
Fish v. Davis, 62 Barb., 122.  Berry v. Anderson, 22
Ind., 36. Story on Agency, 51. Ingrakam v. Disbor-
ough, 4T N. Y., 421. LRice . Dewey, 54 Barb., 455.
Parmelee v. Simpson, 5 Wall,, 81.
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Lakx, Cu. J.

It is only necessary to notice a single one of the many
questions presented by this record.

There is no pretense that John H. ITall had any
authority to use Neligh’s name except such as le de-
rived from the power of attorney produced upou the
trial.  But this, certainly, by the most liberal construe-
tion, did not authorize him to execute, in Neligh’s name,
a promissory note for four thousand dollars to accompany .
the mortgage mentioned in the power of attorney, and
then to negotiute both note and morteage as collateral
security for a loan of five hundred dollars to himself,

Not only is it impossible to give -this instrument so
comprehensive a meaning, hut there is nothing in the
testimony of Hall himself as to the object for which the
power of attorney was given, which wounld authorize himn
to bind Neligh in this manner.

The langnage of this power of attorney is very brief,
and clearly expressed. It simply authorizes IIall to
sign Neligh’s “name, as grantor, to a mortgage, or mort
gages,” on certain real estate therein particularly de-
scribed, nothing more. The instrument was of record,
and was notice to the plaintifis of the extent of the
authority which it gave.

This is a clear case of the agent exceeding the author-
ity given by his principal, and in a matter to which the
principal cannot be bound without his consent.

Several other questions were raised and discussed on
the trial, but we deem this to be the really important
one, and its determination decisive of the case.

The judgment of the court below must be reversed,
and a decree entered in favor of the defendants dismiss-
ing the case.

JUDGMENT AccorRpINGLY.
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Ciry oF TicuMssi, PLAINTIFF IN Eukor, V. Cyres S.
Piuruirs, TreEasURER oF JornsoN CoUNTY, DEFENDANT
IN ERROR.

1. License Moneys. Moneys eollected by tle corporate authorities
of towns and cities of the second cluss, for license to sell intoxi-
cating liquors, belong to the s¢hool fund of the county, and when
collected should be paid over to the county treasurer.

2. . ACTION BY COUNTY TREAsULki. When such funds ure
not paid over to the county treasurer, voluntarily, it is his duty
to enforce payment, al Le muy do so by an ordinary civil action.

3. Tle authority to bring sueh action by the treus-

urer. although not expressly given. is clearly implied from the
obligation he is under to make the collection.

4. Constitutional Law. The third seetion of the act of the leris-
lature, amendatory of the act to incorporate cities of the sceond
class, approved Feb. 23, 1875, Leld to be unconstitutionul und
void.

Errok from the district court of Johnsou county. The
city of Tecumseh and others weve deloudonts Lelow, and
judgment being rendered against them, they brought the
cause here by petition in crror. The amount sued for, and
recovered, was for license monceys received by the city
treasurer, for licenses i:sued by the eity council under
authority given by the eriminal code.  The scetion giv-
ing this authority is as follows:

Ske. 536.  All the powers and duties in this chapter
devolving upon the county commissioners, shall belong
to and e exercised exclusively by the proper authorities
of any or all incorporated towns and cities of this state,
within the incorporated limits thercof, and the authori-
ties of such towns and cities are hereby empowered to
make all needful rules, and pass all necessary ordinances,
decrees, or orders to carry out the intent of this chapter.
They may determine what municipal oflicer shall receive

Vor. v.—20
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the petition, file the bond, and receipt, and issue the
license as in scction five hundred and seventy-two
required:  Provided, howerver, That such incorporated
cities and towns may require such additional sum to be
paid for license under this chapter as to them may seem
best, not to exceced one thousand dollars, which sum,
together with the sum herein required to be paid to the
county treasurer, may be paid to the treasurer of the
town or ecity, who shall account for the same, and his
receipt therefor shall be equivalent to the receipt of the
treasurer of the county, for all the purposes named in
scetion five hundred and seventy-two. General Statutes,
855.

1. Appleget, for plaintiff in error.

I. The county treasurer, being but a portion of the
political machinery of the county, cannot elaim for him-
self, by virtue of his office, greater latitude of construc-
tion than that applied to the county itself.

1. The statutes of Nebraska nowhere clothe the
county treasurer as such, with power to sue and be sued.
It, at all times, recognizes him as a ministerial officer,
with special powers, such as to seize upon and sell prop-
erty for the payment of taxes, ete.; and, unless the
statute do so expressly authorize him, he has no such
power, as is clearly shown by the authorities.

2. And, further, the code (see General Statutes, 328,
sections 29 and 30), requires that all actions be brought
in the namne of the real party in interest, except us is pro-
vided in section 82,

It is evident from the facts stated in the petition, that
the county treasurer is not the real party in interest;
neither do we think that section 32, in the least, removes
the disability, for he is plainly not a trustee of an express
trust. 2 Bouvier’s Law Dic., 613.  Ilunter v. Conmis-
stoners of Mevecr Conn'y, 10 Ohio State, 5135



JANUARY TERM, 1877. 307

City of Tecumseh v. Phillips.

II. Tt has been contended that the act of February
95, 1875, laws of 1875, page 205, is unconstitutional, for
the following reasonms, to-wit: The object of the act is
not set forth in the title, and that the act contains more
than oue subject; and also, that the original act, as well
as the act amended, is not properly set forth. To all of
which I answer as follows:

1. That the title, although general in its terms, is suf-
ficiently explicit to apprise all persons of its contents, in
a general way, and by so doing meets the requirements
of the constitution and the object of its framers. Cooley
on Con. Lim., pages 143, 144, section 2. People v.
Mahaney, 13 Mich., 495. Whiting v. City of Mount
Pleasont, 11 Iowa, 482. Brightv. McCullough, 27 Ind.,
993.  Mayor, etc., of Annapolis v. State, 30 Md., 112.

2. In respect to the position that the original act, or
so much thereof -as is umended, being recited in the
amendatory act, I need but refer the court to the case of
People v. McCallum, 1 Neb., 182, which settles this
state.

8. P. Davidson, for defendant in error.

Defendant in error contends that all moneys collected
in this state for license to sell malt, spiritnous and vin-
ous liquors belong to, and are for the use of the school
fund. General Statutes, 851, section 572.

It makes no difference in respect to this matter whether
the license be issued by the county commissioners or the
authorities of incorporated towns or cities. Sexson v.
Kelley, 3 Neb., 104-107.

The county treasurer is required, by law, to collect the
fines and all moneys for school purposes in his county,
and report to the state anditor a statement, showing the
whole amount of money collected from ¥ ¥ school
tax, and from all other sources, respectively; and the,
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amount received on account of licenses and fines and
from all other sources from which school funds are
derived. General Statutes, 974, section 72.

Money received by magistrates and clerks on account
of forfeited recognizances, fines, etc., shall be paid to the
county treasurer. Id., 840, section 534.

The county treasurer shall credit all moneys received
from fines and recognizances to the county school fund.
Id., 842, section 540.

The county treasurer is required to take all proper
measures to secure to each district its full share of county
school funds, and report to state auditor—not only funds
for sehool purposes received, but also amount of same
paid out, and to whown paid; and is ouly required to Pay
the balance which remains in his hands unpaid, to the
state treasurer. Id., 974.

In this case, suit cannot be brought in the name of the
state, because it is not the party interested, nor is the
county alone, nor are Lotk together; and, hence it is
made thé duty of the county treasurer to collect and
distribute to cach fund its share.

Lagg, Cu. J.

This is a petition in error from Johnson county.

The questions presented arise upon a demurrer to the
petition, which being overrnled, a Judgment was given
against the defendants for the amount claimed by the
plaintiff. The action was brought by the plaintiff, Phil-
lips, us treasurer of Johnson county, to recover a sun of
money alleged to have been received by the defendants
below, from several persons, from timne to time, for
licences to sell intoxicating liquors in the town, and city
of Tecnmseh.

It is contended by the plaintiff in error, that these
demurrers should have been sustained, for several reasons,
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which we will notice in the order in which they were
presented in the argument before us.

I. That the county treasurer is not authorized to sue
for these moneys, for the reason that: “ The statutes of
Nebraska nowhere cloth the county treasurer, as such,
with power to sne and be sued.”

We think there is ample ‘authority to be found in the
statutes for the treasurer to maintain this action. By
section 72 of the general school law, his daty in respect
to this class of funds is very clearly set forth. It is pro-
vided that: “The county treasurer shall collect, or cause
to be collected, the fines, and all moneys for school pur-
poses in his county, and take all proper measures to
secure to each district its full amount of school funds,”
etc. Now, although he is not, in specific terms, directed
to institute snits to recover these moneys when not paid
over to him voluntarily, yet, inasmuch as no other means
are provided, his duty to do so is very clearly implied.
The duty of collection being enjoined upon him, and no
particnlar mode of doing so having been pointed out, it
must have been the intention of the legislature that he
should employ the ordinary means of enforcing payment
where money is wrongfully withheld by one person from
another.

In respect to the ordinary taxes levied for school pur-
poses, a specific mode of collection is provided, which
must, of course, be pursued in enforcing their payment.
But this is not the case with respect to funds arising
from fines, forfeited recognizances, and licenses. These
are collected, in the first place, by various officers, whose
duty it is to hand them over at once to the county treas-
urer, to be credited by him to the proper fund. '

Suppose, however, that these officers refuse obedience
to the law in this regard, and retain the money, what is
to be done? Is there no means by which they may be
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compelled to disgorge? Is the.county treasurer, while
directed in positive language to collect thess funds, pow-
erless to do so, simply becanse no specific mode is pointed
out? We think not. The authority to make the collec-
tion being expressly given, in the absence of any specific
direction, it will be presumed that the legislature intended
it should be done by a resort to the ordinary means
provided for enforcing the payment of debts.

The moneys in controversy belonged to the county
school fund, and it was the duty of the defendant in error,
to enforce their payment promptly. If to do so, it

‘became necessary for him to resort to an ordinary eivil
action, his right, nay even his duty,to do so is very
clearly implied.

II. But, it is contended that the city of Tecumseh
having appropriated these moneys to its own use, they
fall within the operation of section three of the act of
the legislature, amendatory of the act to incorporate
cities of the second class, approved February 25th, 1875,
and that, therefore, the treasurer is not entitled to recover,
in this particular case, even if we should hold that a
county treasurer is authorized to receive this class of
moneys, where no such appropriation has been made.

Section three of this act provides: That in all cases
in which cities of the second class, have collected and
expended for the use and benefit of such cities, either in
works of internal improvement, or otherwise, moneys
coliected from licenses for the sale of intoxicating liquors,
such expenditures are hereby declared to be legal, and
the same is hereby ratified and confirmed, and such cities
of the second class, are hereby exonerated from any and
all liability therefor.”

It will be noticed that the title to this act purports to
Lave two objects in view: jfirst, to amend the general
incorporation law for cities of the second class; and
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second, to legalize certain taxes. But we fail to discover
wherein it is, in any particular, amendatory of the general
act relating to cities of the second class. The first sec-
tion is devoted entirely to the legalization of certain
taxes, supposed to have been illegally levied. The sec-
ond section relates to the legalization of all bonds issued
by any city of the second class, ete., and the third section
is devoted entirely to the exemption of any such city
from liability for license moneys illegally withheld from
the school fund, “and expended for the use and benefit
of such cities, either in works of internal improvement
or otherwise.”

It would seem to need no argument to show that this
third section of the act is not, even by the most liberal
construction, inclnded in the title to the act. It isin
nowise amendatory of the general incorporation law for
cities of the second class, nor does it make any allusion
to the legalization of any taxes whatever. And it is
very clear to our minds, that the section is obnoxious to
that provision of the constitution, in force when the act
was passed, which-declares that: “No bill shall contain
more than one subject, which shall be clearly expressed
in its title,”’ ete. Sec. 19, Art. 2, constitution of 1866.
To hold otherwise, would be to ignore entirely the plain
requirements of this wholesome provision of the funda-
mental law.

We maust hold, therefore, that this section of the act
of the legislature, upon which the chief reliance was
placed to exempt the city from liability, is absolutely
void, and furnishes no defense whatever to the plaintiff’s
cause of action. The judgment of the district court is
therefore affirmed.

JUDGMENT AFFIRMED.
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Cyrus S. PHILLIPS, PLAINTIFF IN ERROR, V. THE CITY OF
TECUMSEH, DEFENDANT IN ERROR.

1. License to Sell Intoxicating Liguors. 'The authority of
the county commissioners to license the sale of intoxicating
liquors is confined to those portions of the county lying outside
the limits of incorporated towns and cities.

Within such towns and cities the proper authorities
thereof are invested with exclusive authority over the whole sub-
Ject, without regard to what is charged by the county commis-
sioners for licenses issued by them.

2.

Error from the district court for Johnson county.
8. P. Duvidson, for plaintiff in error.
T. Appleget, for defendant in error.

Laxz, Cm. J.

This action was brought in the court below by the
plaintiff in error, as county treasurer, to recover dam-
ages alleged to have been occasioned by reason of the
failure of the town, and city authorities of the ecity of
Tecumsely, to charge and collect for licenses to sell intox-
lcating liquors, at as high a rate as that fixed by the
county commissioners,

It is alleged that the board of commissioners, at their
session on the 11th day of February, 1873, ordetred ¢ that
each and every applicant for a license to sell malt, spir-
ituous and vinous liquors within the county, for the
period of one year, should pay * % *  the sum of
five hundred dollars.” But the corporate authorities, in
total disregard of this action of the commissioners, fixed
a much lower rate, and issued licenses and made collee-
tions therefor accordingly. It is now eclaimed by the
plaintiff that the city is liable for the difference between
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the amount actually charged and collected, and that fixed
by the board of commissioners.

The case ealls for a construction of the act regunlating
the sale of malt, spirituous and vinous liguors, so far as
relates to the jurisdiction of the corporate authorities of
a town or city in fixing the amount to be paid for a
license to sell intoxicating liquors.

Section 336 of the Revised Statutes (Sec. 572, Gen.
Statutes), in general terms, confers authority upon the
commissioners of the county to fix the amount to be
paid before the license is issued. But, by section 350,
Revised Statutes, it is provided that: “All the powers
and duties in this chapter devolving upon the county
commissioners, shall belong to, and be exereised exelu-
sively by, the proper authorities of any and all incorpo-
mted towns or cities of this state, within the incorporated
limits thereof, and the authorities of such towns and
cities are hereby empowered to make all needful rules,
and pass all necessary ordinances, decrees or orders, to
carry out the intent of this chapter.”

We think it is clear that by this provision the author-
ity of the commissioners is restricted to those portions
of the county lying outside the limits of the incorpor-
ated towns and cities included therein; and that within
such towns and cities the proper authorities thereof are
invested with exclusive authority over the whole sub-
ject, and may fix the amounts to be paid for licenses
within the limits specified in the statute, regardless of
what sum is charged by the county commissioners for
licenses issued by them.

We are of opinion, therefore, that there is no cause of
action stated in the petition, and the judgment of the
district court must be affirmed.

JUDGMENT AFFIRMED.,
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Hexry T. Crarge, apPELLANT, v. ThE OMAHA AND
SournwesrERY  RatwroAD CoMPANY, AND OTIERS,
APPELLEES.

1. Action. If a cause of action is exclusively based upon the full
performance of the terms and conditions of a prior agreement
between other parties, the primary inquiry is, whether such agree-
ment was made a contract between the parties to the action, and
if so, whether it was fully executed.

! CONTRACT AGAINST PUBLIC POLICY. An action cannot
be maintained for the consideration of a contract upon an alleged
performance by the plaintiff, if such contract is against public
policy.

If such contract is fully executed the court will
not disturb it, but leave the parties to abide the consequences; if
it, is not executed the court will not lend its aid to carry it into
‘effect.

: A contract to sell and transfer the rights, fran-
chises and property of a railroad company, before it has its road
constructed, is against public policy, and cannot be enforced by
legal proceedings.

5. Contracts by Corporations. Corporations manifest their
assent to and make contracts by deed or vote of the company, or
by the agreement of their authorized agents, and not by the
unauthorized declarations or promises of its individual members.

6. Pleading: ALLEGATA ET PROBATA. Relief under a general
prayer must be conformable to the case made by the petition, and
not different or inconsistent with it. The court can only adjudge
upon the issues raised by the pleading, and the allegata et pro-
bata must agree.

Tris was a motion for a rehearing of the cause argued
at the January Terin, A. D. 1876, and reported in 4
Neb., 438.

J. M. Woolworth (with whom was Mason & Whe-

don), for the motion.

Clinton Driggs, contra.



JANUARY TERM, 1377. 315

Clarke v.The O &S. W.R. R.

Ganrr, J.

This cause was brought into this court upon appeal,
and a decree was rendered therein at the last January
term of this court.

The plaintiff now moves the court to “abrogate and
annul”’ that decree, and grant a rehearing of the cause
on the ground of alleged “error and misconception by
the court of the issues joined between the plaintiff and
the defendant.” '

“1. That the court, in its decision and opinion filed,
manifestly considered, adjudicated upon, and treated this
action as in fact an action to enforce the specific perform-
ance of the contract for the assignment of the rights,
franchises, lines, and surveys of the B. & S. C. R’y Co.
and the B., A. & L. R’y Co., and to recover the consid-
eration of such contract, the same being declared by the
court against public policy and not to be enforced by the
court.” The argument is, that the plaintiff claimed to
be the owner of three hundred and twenty-five of the
original shares of stock of the defendant company, one
hundred of which were paid up by the execution of the
said contract.

“9. That the issues joined were misconceived and
overlooked by the court in this, that this action was con-
sidered, adjudicated upon, and treated by the conrt as an
action for the recovery of one hundred shares of original
stock of the defendant company under a contract between
the plaintiff and the defendant, which the court declared
to be against public policy.” The argument is, that
plaintiff claimed to be the owner of said shares through
the full performance of that contract, and was in posses-
sion of said shares and recognized by the defendant to be
the owner of the same, as well as the other two hundred
and twenty-five shares not disputed.
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“3. The conrt further misconceived the issue and
erred in the determination of the law relative to the con-
tract of the plaintiff termed by the court the ante agree-
ment, in this, that the court finding such contract against
public policy and of no binding oblmatlon upon elther
of the parties, in effect held the ezecution thereof on
plaintiff’s part no consideration for the one hundred
shares of original stock of defendant company.”

I have omitted the general argument annexed to-each
one of these grounds of error. As all these alleged errors
are substantially of the came nature and purport, they will
be considered together. In the former opinion delivered
in this case, it was observed that in his petition « the
plaintiff’ bases his claim for the additional shares upon
an agreement, made prior to the organization of the com-
pany defendant, between himselt of the one part,” and
some individnals of the other part, three of whom after-
ward became members of the company defendant.

Now, what is the fact in this rezard? The first, sec-
ond, and third paragraph in the plaintiff’s petition allege
that the Bellevue & Sioux City Railway Company and
the Bellevue, Ashland & Lincoln Railway Company were
corporations, organized under the general railroad law
of this state, and that they had secured the exclusive
right to build a railroad on the line so by them adopted
and to receive certain grants of land from the state to
aid in the construction of such railroad. In the fifth
paragraph of the petition it is alleged that « divers per-
sons proposed to become incorporate under the style of
the Omaha & Sonthwestern Railroad Company upon a
line which conflicted with those of said companies, and
with the aforesaid rights thereot; that in order to recon-
cile said interests, it was, on or about the 20th day of
November, in said year, between said parties and said
plaintiff agreed that they would become stockholders in
said proposed railroad company, he taking fonr-tenths
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and they six-tenths of the stock of said company; that
he should be paid $10,000 for the surveys made by said
companies of the route oi said proposed road, and for
the right of way throngh Sarpy county, as at that time
‘secured by themn, he agreeing to assign to said proposed
company all the right south ot Omaha of the first men-
tioned companies, and to pay $20,000 upon the first
assessment to be made upon his stock, and to tuke and
pay for at par four-tenths of so many of the county bonds
to Le issued to said company by Douglas county in aid
of its enterprise as should not be sold for cash, and to
contribute in that proportion to the expense of building
ten miles of said railroad, and the other parties agreeing
to pay $30,000 upon the first assessment to be made on
the stock, and to take a like proportion of said Douglas
county bonds, and also contribute in the same propor-
tion to the expense of building ten miles of said railroad.”
I paragraph six it is alleged that ¢ on or about the 27th
day of November, 1869, certain of said parties, said
plaintiff, and others, availing thewmselves of what had
been done as above set forth, as preliminary thereto,
entered into articles of association, under said railroad
law, and became incorporated under the style aforesaid,
with a capital stock of $100,000, divided into one thou-
sand shares of $100 each; that objection being made to
plaintift taking so large an interest as was provided in
said coutract, he agreed to and did subseribe for three
hundred shares only, it being then and there understood
and agreed that the said $10,000 coming to him under
said contract should apply on the assessment first to be
made thereon.” In paragraph seven it is alleged that on
the 31st day of December, 1869, the company perma-
nently organized, and the plaintiff made his subsecription,
one hundred shares in one parcel, and fiity in another
parcel, in his own nawe, and that twenty-five shares were
taken in the name of Caldwell and the same number in
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the name of Briggs, and that it was at and about the
organization of said company expressly agreed that said
plaintiff should have from said company the $10,000
stipulated for in the contract aforesaid, and it was under-
stood that the same would be applied upon the assess-
ment which would be made on his said shares.” In
paragraph ten it is alleged, “ that on or about the 15th
day of November, 1870, said defendant corporation
watered its stock, doubling the amount thereof, and the
interests of said plaintiff being made six hundred and
fifty shares, and all the assessinents upon which, amount-
ing to $32,500, have been fully paid as above set forth.”
This last date is a mistake, as the record shows the stock
was “watered” September 1, 1870. Now, it certainly
appears clear, according to the above allegations in the
pleading, that the plaintiff claims the additional shares
of stock under the terms and conditions of the prior
agreement, which he so fully sets up in his petition,
and bases his claim exclusively upon the alleged per-
formance of that agreement. If this were not so, why
so fully set up that prior agreement and ground his
claim upon it as a contract executed and in full payment
of the shares? This is substantially and clearly the gist
of the action as set up in the petition; and the same
position is taken in the motion for a rehearing, and
especially in the third ground of error alleged in the
motion. He does not allege payment otherwise, nor
does he set up a claim or cause of action by subscription
contract and tender of payment for the shares; but the
allegations of his petition substantially are, that the
shares were his under the terms of the prior agreement.
It is true a party may amend his pleading while he pre-
serves the identity of his cause of action. It is, how-
ever, said that an amendment is the correction of a
mistake or error in the pleading before the court, and
that the courts never claimed the power to allow, as an
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amendment, the insertion of a new cause of action;
therefore the insertion of facts constituting a new and
different cause of action, would be the substitution of a
different pleading, and not an amendment of an existing
one. The plaintiff, however, in this case chose to rest
his case upon his pleading as found in the record.
Trinder ». Durant, 5 Wend., 72.  Walter v. Bennett,
16 N. Y., 250. Davis v. Mayor, etc., 14 1d., 506.
Williams v. Cooper, 1 IIill, 637. Therefore, under the
pleading in this case, the important and primary inquiry
is, was the prior agreement made a contract between the
plaintiff and the corporation? And, if so, was there a
full performance of it by the parties, and the amount of
money applied as claimed by the plaintiff? If the con-
tract was against public policy, and it appears that it
was accepted and agreed to by the defendant company as
a contract between it and the plaintiff, and also was fully
performed by the parties, then, the court will leave them
in that position to abide the consequences, without any
aid from the court to either party; but, if it is not their
contract fully executed, then, the court will not enforce
it, as the law will not sustain an action founded on such
illegal contract. But, if the contract was fully executed,
then the plaintiff had received all he now claims, and
wherefore was this action commenced?

In MeBlair ». Gibbes, 17T How., 236, the rule is ad-
mitted that a subsequent contract, it made in aid or
fartherance of the execution of one infected with ille-
gality, partakes of the same nature and is equally in
violation of law; and the rule is stated in this case that,
if the party who might set up the illegality of the con-
tract, chooses to waive it and pay the money, he cannot
afterwards reclaim it. In other words, if the contract
is fully executed it will not be disturbed by the court.
Therefore, whether such illegal contract be executed or
not, the court will leave the parties where it finds them.



320  SUPREME COURT OF NEDRASKA,

Clirke v. The 0. & 8. W. R R.

Dizon v. Olimstead, 9 Vt., 810, 1 nhabitants, Le., ».
Laton, 11 Mass., 375. ow:ll ». Lountuin, 3 Ga.,
181.  Coulterv. Robertson, 148. & M., 29. Marshall ».
Balt. & Olio R. R. Co., 16 ow., 334.  Ilall v. Ilen-
derson, 4 Mumph., 199, White v. Hunter, 3 Foster,
131. Thompson v. Davis, 13 Jons., 112. That the con-
tract set up in the petition is against public policy
seems S0 clear a proposition that it will hardly be
doubted. “The powers, duties, rights and liabilities
of' a railroad company, are very fully and clearly defined
in the statute,” and no power is given to such corpora-
tion to sell, convey or transfer its right of way, lines,
property or franchises, unless sueli company shall have
its railroad constructed. It is admitted that the com-
panies claimed to be represented by the plaintiff had no
railroad, mor any part of such road constructed. In
Redf. on Ry, 587, it is said that “an agreement hetween
railroad companies, without authority of the legislature,
transterring the powers of one to another, is against pub-
lic poliey, and a court of equity will not lend its aid to
carry any such contract into effect.”” This question,
however, is fully discussed in the former opinion in this
case, and it is unnecessary lere to repeat the same. 4
Neb., 463-466, and authorities there cited. '
Another well established doctrine of the law in re-
spect to corporations is, that a contract cannot be inferred
from the unauthorized declarations or promises of its
members, or any of them, because corporations mani-
fest their assent to and make contracts Ly deed or vote
of the company as a corporate act, or by the agreement
of their authorized agent. Ang. & Awmes on Corp., 112,
It is said that “the members of a corporation aguregate
cannot separately and individually give their consent in
such manner as to oblige themselves as a collective
body, for in such ease it would not be the body that acts.
Being lawfully assembled, says Ayliffe, they represent
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butone person,and may consequently make contraets, and
by their collective consent oblige themselves thereunto.”
Ang. & Ames on Corp., Sec. 232. Members of a cor-
poration, as individuals, cannot by covenant bind the
corporate company, and the circamstance that a person
is one of a corporate company, gives him no authority
to release a debt due the corporation, though a good
consideration is paid for such release. Wheelock v.
Moulton, 15 Vt., 521. Tileston v. Neowell et al., 13
Mass., 406. Harris v. Muskinghum danf. Co., 4
Blackf,, 268. These rules seem to be founded on the
principle that the formation of a legal body by incor-
poration, confers the character and properties of individ-
nality upon a collective and changing body of men;
and that, therefore, the corporation is an entity, and in
respect to its appointments, contracts and business affairs,
it must act in its corporate capacity as an entity. £rov-
idence Bank v. Dillings, 4 Peters, 562. 1 haveadverted
to these rules to show more clearly that the prior negotia-
tions and contract between plaintiff and some individuals
cannot in any manner affect or bind the corporate com-
pany, unless after its incorporation, it accepted such
contract, and by some corporate act made the contract
its own with the plaintiff; and, also, to show that any
promise, agreement, conversation or understanding of
individual members, unauthorized by the corporation,
can have no binding effect upon the defendant com-
pany. Therefore, infcrences can only be legitimately
drawn frown corporate acts which tend to prove contracts
or promises of the corporation, or from the acts of agents
legally authorized to act for it, and not from the un-
authorized admnissions or promises of individual stock-
holders. When the plaintiff negotiated the prior agree-
ment with some individuals, he knew that he was not
negotiating with a corporate company, and that the

Vor. v.—21
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contract would not bind the corporation, unless, after its
incorporation, it accepted the contract.

At the first meeting, on the 27th day of November,
when the defendant company was organized and articles
of incorporation “were adopted, signed and executed,”
the plaintiff was present and subscribed for shares of
stock; but the record evidence of the proceedings shows
no action by the company, or that of an authorized agent
of it, was had in regard to the prior agreement, nor is
there any evidence tending to show that the matter was
discussed or even mentioned. Again, on the 31st day
of December, following, pursuant to notice published as
required by law, the incorporators met, and stock books
being regularly opened, seventeen persons subscribed to
the stock of the company, in twenty-two parcels, and
one of those subscribers was the plaintiff. On the 7Tth
day of February following, the members met and elected
a board of directors, of which the plaintiff was one.
The record evidence of these meetings shows no action
of the company in regard to the prior agreement, or of
any claim of the plaintiff by virtue of the agreement.
No allusion is made to the matter in the record evidence
of these meetings. If the plaintiff desired the prior
agreemgnt to be made a contract between him and the
corporate company, why did he not present the matter
at the meeting when the company was organized and
became incorporated? Why did he, on the S1st day of
December, subscribe for stock to be paid in cash to the
full amount? Having signed such a sibseription con-
tract, parol evidence is not admissible to vary it, or to
establish an agreement inconsistent with it. Conn. efe.
B. B. Co.v. Bailey, 24 Vt., 465. Blodgett v. Morrill,
20 Vt.,, 500.  Congregational Soc. v. Perry, 6 N. 10,
164.  Iobison v. Littsburg ete. B. R. Co., 32 Penn. St.,
33+ But why did he not demand the acceptance of the
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prior agreement by the corporate company and the ap-
plication of the money claimed by him in payment of
stock for him before he entered into the subseription
contract? If he had done so, and his demand had been
rejected, he would have been deprived of no rights or
franchises which he had in the companies he claimed to
control; whatever those rights and franchises were, he
could have availed himself of all the advantages and
authority they conferred.

Afterward the plaintiff pressed the payment of the
amount claimed by him of the corporation, but upon a
careful review of the case, I find no act of the corporate
body, or that of any person authorized by it, whereby
the prior agreement was made a contract between the
plaintiff and the defendant company, or it was agreed
that the amount claimed by plaintiff was or should be
applied in payment of stock for him, or the agreement
was an executed contract between the parties.

It is said that the prior agreement was made by pro-
moters before the charter, and for this reason it may
be enforced. It is not doubted that the majority of
persons associated for a common object, intending to
procure a charter, may authorize acts to be done, not
contrary to public policy and sound morality, and if
such acts are accepted by the corporation, they must be
taken cum onere; but the minority of such persons
cannot authorize such acts to be done. In this case,
only three of the corporators participated with plaintiff
in the prior negotiations, and their agreement with the
plaintiff, as shown, was illegal. Again, some testimony
of J. Clopper is referred to as tending to show an accept-
ance of the prior agreement by the corporation. This
witness says: “ My ¢mpression is, that by the termns of
the writing, at the organization of the company, it was
understood that we were to pay him ten thousand dol-
lars. It was agreed afterwards to be paid in stock.
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# % % T think no one but Mr. Caldwell and myself
were present when the wnderstanding was come to that
we would pay Clarke ten thousand dollars in stock. Tt
was a conversation between Mr. Caldwell and myself, in
his back room.” Ilis émpression of what was wnder-
stood, it seems to me is entirely insnfficient to establish
a contract between the parties. But both Clopper and
Caldwell were parties to the prior agreement with plain-
tiff, and the above conversation was between themselves
only, in the “back room” of the latter. Now, it would,
indeed, be a strange and novel rule of law, if such un-
authorized conversation and understanding between these
two stockholders should be held as a contract between
the corporation and the plaintiff. To make a contract
for the parties out of such conversation, would be a
direct infringement of the established doctrine of the
law, and I hardly think the court would be urged to
make one for the parties upon such evidence.

Again, it is insisted that such eontract was aceepted
and executed, or may be so implied from a resolution of
the board of directors of December 6th, 1869, proposing
“that the president be instructed to draw his order on
the treasurer for ten thousand dollars, to be paid to
Henry T. Clarke for the surveys and right of way over
so much of the Dellevue & Sioux City Railroad line as
lies sonth of Omaha, and for the surveys and right of
way over the DBellevue, Ashland & Lincoln Railroad
line, when he shall have made in behalf of said compa-
nies a full legal transfer of the same, together with all
other interests of every nature in the franchises claimed
by them to the Omaha & Southwestern Railroad Com-
pany.” This is not a proposition to accept and adopt
the prior agreement in terms, nor to apply any money
in payment of shares of stock for the plaintiff, and is
inconsistent with the case stated in the plaintiftf’s peti-
tion. It, however, never resulted in an executed con-
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tract, nor in any agreement whatever between the parties.
Driges testifies that he saw a pile of papers in the oflice
of the company which the plaintift left there; that
aftervards he called the plaintiff's attention to them, or
plaintiff called his attention to them; but *cannot say
when it was, but it was sometime in the winter of 1870,
perhaps the latter part, about two months after the com-
pany was organized.” He says in regard to the plain-
tiff ’s claimn, the question “was frequently discussed in
the board room, and objections were always raised to
paying Clarke the ten thousand dollars;” and further,
«T may state further that this company, the defendant,
has never, to my knowledge, by the board of directors,
officers, or any of its stockholders individually accepted
these papers of Mr. Clarke in any manner whatever, no
more than that they were in the room.” Clopper testifies
that the “expression of the members at these meetings
was universal, not to pay him (Clarke), the ten thousand
dollars for the papers produced.” Caldwell testifies that
« Clarke was present when he asked for the ten thousand
dollars. The board did not receive his claim with any
favor. Mr. Clarke left his right of way papers in the
office in an envelope marked ¢ property of Mr. Clarke,’
to be taken away. e would not take them away.” 1
have referred to this testimony simply in affirmation of
the fact that no agreement between the parties resulted
from the proposition contained in the resolution. But
suppose it be assumed that the resolution be taken as an
agreement on the part of the defendant company to pay
plaintiff, will the court lend its aid to carry such agree-
ment into effect? As a court, we must interpret the
writing as we find it in the record, and the record clearly
chows that its terms and conditions are as obnoxious to
the law as those of the prior agreement; that they are
against public policy, see authorities cited in reference to
the prior agrecment. In Duncan v. Blair, 5 Denio,
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196, it is helg that «full performance by the plaintiff of
a contract void under the ‘statute, and partial perform-
ance by the defendant does not take it out of the statute
as to what remains.”

Again, it is urged that the agreement as a contract
executed may be implied from the preamble to a resolu-
tion adopted by the stockholders at their meeting of
September 1, 1870, which, together with the resolution,
is as follows: “Whereas, the twenty miles of railroad
now constructed will cost, when all the debts are paid
and the road is equipped, at least $500,000; and, whereas,
it will be necessary, in order to liquidate said debt and
equip said road, to issne bonds of the company to the
amount of §300,000; and, whereas, it is desirable that
the stock of the company with said bonds should equal
the cost ot said road: Therefore, be it Resolved, That
the company issue stock to the amount of $200,000, to
be divided among the stockholders according to their
respective interests, as shown by the amount of money
paid in by each.” Now, it is sitnply impossible to find
any fact in this preamble from which it may be implied
that the prior agreement is g contract executed between
the parties; and would it not be a perversion of language
to infer from it that shares of stock had been issued to
the plaintiff or an y other persons? The resolution nega-
tives such theory; it speaks of $200,000 of stock to be
8sued, and it is an express contract that the company
ssue this amount of stock, to be divided amoung the
stockholders according to their respective interests, as
shown by the amount of money paid in by each. The
members voted upon this resolation in the samne manner
as they formerly voted; and the plaintiff, by voting in
favor of the resolution, expressly agreed to receive as
his portion of the total amount of tle $200,000 stock to
be issued, just in proportion to the amount of money
paid in by him. But suppose that nnder this resolution
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only 100,000 were to be divided among the stockholders,
according to its terms, there would still be two thousand
shares; and although each share would represent one
hundred dollars, yet, in fact, the actual amount paid for
each share by stockholders would only be fifty dollars.
The plaintiff’ paid in $10,000; Malloy and King paid in
$12,500, which the plaintiff held by assignment, making
a total of $22,500. Now, suppose three hundred and
twenty-five shares had been issued to plaintiff, then, in
the division, in order to make his shares equal to the
amount represented by him as paid in, he must receive
one hundred and twenty additional shares, making a total
of four hundred and fifty shares, which equal the $22,500
actually paid in as above stated. 4 Neb., 469. At the
meeting of the stockholders, September 3, two days
after the resolution contract was adopted, the members
voted as formerly; but after this meeting, Caldwell and
Briggs did not again vote any shares in trust for plaintiff,
At the next meeting, on the 30th day of September,
1870, the plaintiff voted one hundred shares, Caldwell
voted seventy-five shares, twenty-five shares having been
transferred to him by J. F. Young, and DBriggs voted
fifty shares; and theveafter all votes east by stockholders,
as shown by the record, were based on the stock as
« watered,” the plaintiff voting his four hundred and
fifty shares without ohjection or protest until after he
had commenced this suit. Ilere is a period of over fif-
teen months without any objection by plaintiff to the
resolution contract of September 1, 1870, to which he
assented by his vote, as shown by the record. Do not
these facts constitute an insuperable difficulty in the way
of the plaintiff availing himself of any benefit in this
action, from the manner in which the shares of stock
were voted? And are they not conclusive in respect to
the amount of his stock in the company? )

In December, 1869, and in March, 1870, some corres-
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pondence by officers of the company was had with plain-
tiff in regard to the payment of stock, and the fact is
simply referred to, to show that it was long prior to Sep-
tember 1, 1870, when the interests of the stockholders
were determined Dy the actual amount of money paid in
by each.

Again, it is urged that a contract evecuted may be
implied from the report of a committee, in which it is
recommended that the “franchises of the Omaha &
Southwestern, the Bellevue & Sionx City, and the Belle-
vue, Ashland & Lincoln railroad companies heretofore
organized, shall be used by this company so far as may
be necessary or advisable to do so, to further the organi-
zation of this company.” This occurred before the
defendant company was incorporated. But no contract
is referred to and no terms are expressed in this report,
and after the company became incorporated and the
plaintiff presented his claim, the corporate hody presist-
ingly refused to allow it. Would it not, theretore, be an
unwarrantable exercise of judicial power for a court to
make a contract for the parties out of such evidence, and
then determine it to be a contract executed? 1f, how-
ever, a contract is supposed to be implied, then, it would
be illegal for the reasons hereinbefore stated, and a
court would not enforce it.

Again, the testimony of Malloy is urged in support
of the plaintiff’s theory of a contract executed. On a
careful examination of this testimony, it will be found
that, gfter stating his ocenpation and residence, and that
he was once a member of the defendant company, his
answers to questions from three to nine inclusive, relate
wholly to matters connected with, and incident to the
negotiations between plaintiff and individuals prior to
the incorporation of the defendant company. With two
exceptions, his answers to the remaining (uestions pro-
pounded to him, relate mainly and substantially to his
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opinion in regard to the eircumstances requiring the early
construction of the railroad and the advantages of an
agreement with the plaintiff, to the shares of stod\ sub-
scribed by the plaintiff, to his opinion that ¢ the transter
of the stocks of plaintiff’s two companies,” made no
difference to the defendant, and that there were slight
variations of the line of the company from that of the
plaintiff’s companies.

The exceptions are: “Question 12. What agreement,
if any, was there about the mode of paying him the
$10,000 coming to him for hLis surveys, ete.?  Ans. It
was to beapplied in paying his stock.  Question 15. Do
you kuow anything about Clarke’s giving the company
Lis check for $10,000 to pay assessments? If you do,
state on what agreement he did so. Ans. Ile gave his
check for that amount on the express agreement with
Caldwell, and fall understanding by us all that it was to
be paid by the 810,000 coming to him from the com-
pany.” It seems very clear that the witness bases his
testimony on an agreement between Caldwell and plain-
tiff, and his understanding. This understanding is not
evidence. Laceywv.Central National Bank, 4 Neb., 183.

His understanding of matters may be very different
from thatof others. The witness must state facts. But
Caldwell testifies posm\ ely that he said the check “must
be cash to operate on,” and that plaintiff said, “he would
make it good in a day or two,” and further says, * that
check was not paid. It was not paid because there was
not money to Mr. Clarke’s credit to meet it.” DBut
Caldwell certainly had no power to make such an
agreement with the plaintiff, unless authorized to do so
hy the corporation, and the record discloses no evidence
of corporate action from which such authority may be
inferred, and no evidence of any corporate act from which
an agreement may be implied.

Malloy states no facts or circumstances in regard to

-y
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the acts of the corporation in support of his general
conclusions.

It is argued that the acceptance of the agreement set
up in the plaintifi’s petition by the corporation may be
implied from a resolution of the board of directors,
adopted February 7, 1870, which is as follows:

“ Resolved, That all the acts, contracts and obligationg
heretofore incurred, made or assumed by the company,
be and the same are liereby adopted, ratified and con-
firmed.” It is certainly a clear principle of law, that a
contract cannot be “incurred or assumed® without the
assent of two parties, and that there can he no adoption
and ratification of a contract unless tlere be an express
or implied consent to it hy the parties Then, how can
this resolution have any effect upon the agreement set
up in the petition, which, as already shown, had not been
accepted by the corporation defendant? Tt seems that to
give the resolution the effect contended for, would be an
attempt to make something ont of nothing. Dut even
if an implied acceptance and ratification of the agree-
ment is presumed, under this resolution, suclh acts will
not change the character of an illegal contract or give it
any validity.

The fourth ground of error alleged in the motion is,
that the court adjudged the plaintiff bound by his assent
to, and subseription of the contract, transferring the
fands and assets of defendant company to the Nebraska
Land & Improvement Company. The question raised
by this point, T think, is sufficiently answered in the
former opinion in this case, and it is unnecessary to
repeat the same here. 4 Neb., 473.

In the fifth ground of error alleged in the motion, it
is stated that $28,000 of bonds were “distributed in his,
(plaintiff’s) wrong among certain detendants, being so
much of the interests in the improvement compaly, not
taken by bond and stockholders in the said railroad com-
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pany under the contract of July 19.” It may be true that
there was inequality in the distribution of these bonds;
but what the fact is in this regard, it is not necessary
now to inquire, for the reason, that the petition sets up
no such claim, and contains no allegation in regard to
these bonds. The rule is well settled that relief to be
given under a general prayer must be conformable to the
case made by the petition, and not different from or
inconsistent with it. The court can only adjudicate nupon
the case made by the pleading. It is said that “a party
is not allowed to state one case in his bill or answer, and
make out a different one by proof: the allegata and pro-
bate must agree; the latter must support the former.”
Boone v. Cliles, 10 Peters, 209. English v. Foxall, 2
Peters, 395, Wilkin v. Wilkin, 1 Johns. Ch., 111. Cla!-
mers v. Chalmers, 6 Har. & J., 29.  Drenforthv. Smith,
23 Vt.,, 247. Dunnockv. Dunnock, 3 Md. Ch., 140.

Much has been said about defendant company using
some surveys made by the plaintiff’s companies, in the
construction of its road. If the plaintiff or the companies
represented by him are entitled to compensation for the
use of the surveys, the law afforded them an ample remedy
for the recovery of the same; but the plaintiff sets up no
such claim in his petition in this action. See aunthorities
cited above.

Assuming that the Bellevue companies did sell to and
the defendant company accepted, under such sale, the
rights, franchises, ete., of those companies, upon what
principle of law does the plaintiff bring this action, in
his individual name, to recover the purchase price? If
those companies had legal existence, would not the right
of action vest exclusively in them?

I must conclude, after a careful review of the case,
that the grounds stated in the motion are not sufficient
to vacate the decree heretofore rendered, and to grant a



332 SUPREME COURT OF NEBRASKA,

Clarke v. The 0. & S. W. R. R,

rehearing of the cause, and, therefore, the motion must
be overraled.
MoTIioN OVERRULED.
Laxgg, Cu. J., coNncugs.

MaxweLL, J., dissenting.

If we admit, for argument’s sake, that the original
contract for the sale of the plaintiff’s railroad lines to
the defendant is against public policy and will not be
specifically enforced by a court of equity, still he is
entitled to relief. On the 31st day of December, 1869,
the plaintiff subscribed for two handred shares of stock
in his own and others’ names. The articles subscribed
contained a provision that the stock so subseribed should
be paid for in wmoney. Whatever may have been the
object of this provision no one will contend that it could
not be waived by the parties.  The plaintiff subscribed
for the stock in question withont objection, and was
elected one of the directors of the company defendant,
and continued to act in that eapacity for a long time
thereafter. There is no claimn in the answer of a want
of power in the corporation to permit stock to be taken
in this manner, and no such issue made in the case.
The answer to the seventh paragraph of the petition
states that * the defendant permitted him (the plaintift’)
to subseribe for one hundred shares in one parcel, and
fifty in another, and also fifty shares in the nawmes of
Caldwell and Briggs, the plaintiit’ to pay in cash the
same as other stockholders, all this being a matter of
grace and favor to him, for the purpose of’ keeping said
additional shares of stock tromn passing into other hands
before the plaind(ff could pay for the sune.”’

"The answer further states that but 810,000 has been
paid by the plaintifl, and that uo part of that sum was
applied on the fitty sharves held by Caldwell and Briges,
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or on the fifty shares held by plaintiff. The question,
therefore, as to whether any portion of the $10,000 paid
by the plaintift’ was applied to either or both of the par-
cels of shares above referred to, is in issue. In regard to
the shares held in trust for the plaintiff by Caldwell and
Briggs, the plaintiff testified (page 23, printed record):
«T paid to the correspondents of Caldwell, Hamilton &
Co., in Chicago, $2,500; they insisted I should make
these payments. They said T could afford to carry this
stock. T could afford to credit the company that amount.
I made this payment upon the stock which Culdwell
and Brigys subscribed for e in trust.” And, again,
on page 31, when referring to the same shaves, the
plaintiff testified: I placed this money to their credit
for those shaves, as directed by Mr. Caldwell when I left
Chicago. This wns the ugreement for the purcel of
shares subscribed in trust for me.” This testimony is
not denied. The defendant evidently could have pro-
duced witnesses to disprove these statements it they were
untrue; but, having tailed to do so, this testimony must
be taken as true. And the testimony is confirmed by
the fact that the shares in question were not returned to
the defendant until nearly two months after this suit was
commenced. The plaintiff is, therctore, clearly entitled
to a decree for this parcel of shares on the payment into
court of such sum as may be found to remain unpaid
thereon. The answer also admits that the plaintitf paid
$1,000 on the Sth day of February, 1870, $230 on the
5th day of March, 1870, and £6,250 on the 6th day of
March, 1870. There is no distinct plea that this money
was to be applied on one-half of the shares subseribed
for by the plaintiff; the allegation being  that the plain-
tiff never made any payment whatever upon the fifty
shares subscribed for by him in one parcel, nor upon the
fifty shares held in the namnes of Caldwell and Briggs,
nor did plaintiff ever offer to payv for the same.”  As the
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proof shows, there was no appropriation of the §7,500
paid on and after the 8th day of February, 1870, by the
plaintiff or defendant to any particular parcel of shares
subscribed for by the plaintiff. Tt is the duty of the
court to apply it pro rata to all; and this is merely jus-
tice. It is apparent fromn the record that the $10,000
due plaintiff for the surveys and right of way was to be
applied as the first payment of fifty per cent on the stock
in question. The objection that the stock was to be
paid for in money, can have no weight in a.court of
equity, where the corporation is solvent, as in this case,
and the amownt is due sn money. Tt is clearly shown
that the plaintiff was recognized by the defendant for a
long period after the 31st of December, 1869, as the
owner of two hundred shares of stock; and it is also
shown that he loaned his credit to the company in con-
nection with other stockholders to purchase iron for the
road on that basis.

But, it is urged that the resolution of September 1,
1870, for which the plaintiff voted, formed a new con-
tract, binding on the plaintiff, by which he consented to
the reduction of his shares to one hundred. The pre-
amble to that resolution recites, among other things, that
“Whereas, Tt is desirable that the stock of said com-
pany, together with said bonds, should equal the cost of
said road; therefore, be it

“ Resolved, That the company issue stock to the
amount of $200,000, to be divided among the stock-
holders according to their respective interests, as shown
by the amount of money paid in by each.”

It will be seen by a reference to this case in 4 N eb.,
479, that the entire amount of stock subscribed for was
$100,000, of which the plaintiff had 820,000. It will
also be observed that this resolution recognizes the entire
amount of stock as having been subscribed, but that it
was desirable to water it to the extent of £100,000. On
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the passage of the resolution, the plaintiff was permitted
to vote two hundred shares of stock without objection,

No one, I think, from a caretul reading of the resolu-
tion, would suspect that it was intended to deprive a
stockholder of any portion of his shares.

Suppose the plaintiff had paid for his two hundred
shares in ties for the railroad or in grading its line, will it
be contended that by voting for such a resolution he for-
feited his stock and is remediless? I think not. A fair
construction of the resolution is, that the increased stock
shall be divided among the stockholders according to
their respective interests. And it evidently was so
understood by the parties at the time.

No consideration of any kind passed from the defend-
ant to the plaintiff on the adoption of this resolution;
how, then, can its adoption form a new contract between
the partics, by which the plaintiff is deprived of his
property?

Did the adoption of such a resolution forfeit his stock
or a portion of it? I think not, and no case has been
referred to holding such doctrine. There is nothing in
the resolution to show an intention to reduce the number
of the plaintiff’s shares, how then can it be said he
assented? “Assent must be v the svmne thing in the
same sense.” 1 Parsons on Cont., 475.

Up to this time, at least, the plaintiff has been per-
mitted to vote upon all the shares of stock subscribed
for by him; and has been treated as the owner thereof.
Had the road proved a failure he would have been com-
pelled to take the stock thus subscribed for, and have
been required to pay the entire amount due thereon. Is
the stock thus held less his, because the enterprise is
successful? No one will contend that such is the case.
Neither can the value of the stock after the completion
of the road make any difference. The plaintiff had taken
the stock at a time when, so far as appears, it had no
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determinate value. 'When the road was 4n experiment;
when there was at least an equal chance that it might
prove a failure, financially, to its proving a success, he
bore the burden of its construction, and took the chances
of failure. A sale or lease of the line made the enter-
prise an assured success financially; and the plaintiff
baving hazarded his property in its construction, is
entitled to reap the benefits resulting from such success.

So far as the record discloses there is nothing to show
that the resolution of December 6, 1869, for the pay-
ment of the plaintiff’s claim was ever rescinded; or that
he had any notice whatever, that such claim would not
be applied as part payment on his stock. The plaintiff
was certainly entitled to such notice; and in my opinion
is fairly entitled to the stock prayed for in the petition,
on the payment into court of such sum, it anything, as
. may be found to remain unpaid.

But was the sale of plaintiff’s lines against public
policy? Ifso, why? When astatute expressly prohibits
a particular thing, or aflixes a penalty which implies
prohibition, or where from the nature or object ot a stat-
ute prohibition may be implied, then contracts made in
violation thereot, will not be cnforced. Dut nothing of
the kind appears in this case. Wlhere there is no prohi-
bition the law permits men to contract in matters con-
cerning their own interests as they see fit.

The following is the contract entered into by the par-
ties, prior to the organization on the 27th day of Noven-
ber, 1869:

“Memorandum of agreement between Henry T. Clarke
& Co. of the first part, and John McCormick, George
W. Frost, Enos Lowe, S. S. Culdwell, their associates of
the second part, concerning the building of ten miles of
the Omaha & Southwestern Railvoad by the 15th day of
February, 156Y, and continuing the road thereafter, as
soon as practicable.
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«1, The party of the first part is to have four-tenths
of the stock in said railroad to start with.

«9. The party of the second part is to have six-tenths
of the stock in said railroad to start with.

«3. The company made up as above by the parties of
the first partand second part are to pay Ienry T. Clarke,
(810,000) ten thousand dollars in consideration, 1st, of
the survey of the route of said road as at this day made,
and, 2nd, the right of way through Sarpy county, as
secured at this-date.

«4. The party of the first part agrees to assign, transfer -
and set over so much of the Bellevue & Sioux City rail-
road rights and line and privileges as lies south of Omaha,
and the Bellevue, Ashland & Lincoln Railroad Company,
with all their rights, property and franchises to the
Omaha & Southwestern Railroad Company.

«5. The party of the first part further agrees to pay at
start, as the first assessment upon their four-tenths of
stock, the sum of twenty thousand dollars in cash, and to
stand and hold themselves in readiness to take at par
the bonds of Douglas county if issued said Omaha &
Southwestern Railroad, to whatever amount may not
otherwise be cashed at par, in proportion of four-tenths of
the whole, and also to further pay, in same ratio, what-
ever is necessary to complete ten miles of road.

“@, The parties of the second part agree to pay at
start, as first assessment upon their six-tenths, the sum
of thirty thousand dollars in cash, and to stand and hold
themselves in readiness to take at par the bonds of Doug-
las county, if issued said Omaha & Southwestern Rail-
road, to whatever amount may not otherwise be cashed
at par, in proportion of six-tenths of the whole, and also
to further pay in same ratio whatever is necessary to
complete ten miles of the road.

«In penalty whereof, the two parties, first and second,
shall forfeit to the residue of the company such stock as

Vor. v—22
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the assessments necessary to build the road are not paid
upon.

“It is o distinct understanding that no person shall
assume more stock than he can carry, and must satisfac-
torily show his ability to do so at outset.

Hrnry T. Crarke,
Hexry Gray,

S. 8. Cavpwery,
Joun Y. Crorreg,

O. P. Hurrorp.”

It is contended that this agreement has no force nor
effect, because it is not referred to in the proceedings of
the deftendant, at the time of the organization of the
company on the 27th day of November, 1869. T think
it is referred to and the proof eclearly shows, that about
the time of the organization, the surveys, plats and pro-
files of plaintitf’s railway companies were turned over
to the defendant, and that upon these surveys, plats and
profiles, bids were invited for the grading of the road;
the bids to be opened on the 30th day of November,
1869; and countracts for grading were let on that day.

The stockholders and directors of the defendant must
Lave known that these contracts were being let on the
surveys, maps and profiles prepared by the plaintiff.
And the resolution adopted by the board of directors,
six days thereafter, instructing the president to draw his
order on the treasurer for 810,000, for surveys and right
of wuy, certainly confirms the ante-organization agree-
ment. This resolution contained the following provision:
“When Le shall have made in behalt of said companies
a full legal transfer of the sune, together with all inter
ests of every name apd nature in the franchises, claimed
by them, to the Omaha & Southwestern Railroad Com-
pany.”  The objection is now made that the plaintiff Las
not made a legal transfer as required by this resolution.
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Such transfer need not be in writing. It isclearly shown
that the surveys, maps and profiles were turned over to -
the defendant; it is also shown that the line actually occu-
pied by the defendant railway is the same, with slight
exceptions, as that surveyed for plaintiff’s lines; it is
also shown that plaintiff gave the right of way across his
own land, and procured it for the defendant across the
land of others. What interests in these franchises then
were not transferred? We are not informed. It is appa-
rent that there has been an actual transfer to the defend-
ant, and that is sufficient. The claim that the defendant
refused to receive certain paper assignments about the
time of the completion of the first ten miles of defend-
ant’s railroad, is not entitled to much weight. The proof
shows that the railroad was constructed with slight vari-
ations on plaintiff’s lines, and from his surveys, maps
and profiles, all of which the defendant had possession
of at that time. The Omaha & Southwestern Railroad
Company, organized under the general railroad law; and
after such organization possessed all the rights and priv-
ileges necessary to construct a railroad.

But the ante agreement was referred to, indirectly at
least, at the meeting held” on the 27th day of Novem-
ber, 1869. On page 91, of the printed record, we find
the following:

At a meeting held November 27, 1869, to organize
“The Omaha & Southwestern Railway Company,” there
were present the following gentlemen:

Smith S. Caldwell, Ezra Millard, John Y. Clopper,
Henry T. Clarke, Enos Lowe, Thomas Malloy, George
W. Frost, Isaac Weightman, Jonas Gise, M. W. Ken-
nard, John F. Young, Clinton Briggs, Alvin Saunders,
Henry Gray, A. S. Paddock.

On motion of Mr. Caldwell, Mr. George W. Frost_

was chosen temporary chairman.
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On motion of Mr. Briggs, A. S. Paddock was elected
temporary secretary.

On motion of Mr. Driggs it was
.. L2esolved, That a committee of three be appointed on
organization, and Mr. Briggs, Mr. Caldwell and Mer.
Young were appointed such committee.

Mr. Briggs reported for the committee on organization,
recommending the formation of a new company, and
that the franchises of the “Omaha & Southwestern,”
“ the Dellevue & Sioux City,” and “the Bellevue, Ash-
land & Lincoln” Railroad Companies herctofore organ-
ized, shall Le used by this company only as far as may
be necessary or advisable to do so to further the object
of this organization.

On motion of Mr. Saunders the report of the com-
mittee was adopted.

Articles of incorporation were then signed and exe-
cuted as follows:

On motion ot Mr. Caldwell it was

Llesolred, That ten per centum of the capital stock
be subscribed for. The subscriptions were so made, and
fifty per centum of said subscriptions at once paid into
the treasury of the company.

A new company was to be organized, and the fran-
chises referred to in the unte ugreemnent were to be used
only so far as they would further the organization of the
new company. This was at the Zime, and in the very
act of organizing the company defendant, and is not
only a recognition of the ante ugreement but a virtual
ratification thercof.

The Omaba and Southwestern R. R. Co. was organ-
ized under the general railroad law (and could have
been organized under no other); and possessed all the
rights and franchises necessary to construct a railroad.
" Under such circumstances it seems frivolous to urge the
objection that the franchises were not transterred. The
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defendant could not take such franchises unless the com-
pany organized as the assignee of plaintiff’s companies;
and it is not claimed that such action was intended. It
also appears from the record that on the 29th of Novem-
ber, 1869, IL. T. Clarke, Clinton Briges and John Y.
Clopper were appointed a committee to procure right
of way. Ilad the entire right of way been purchased,
it certainly wounld not have been deemed necessary to
have done this.

Tt is claimed that as a condition precedent the plaintiff
must show that his companies were legal organizations,
and that he made a legal assignment. The proof clearly
shows that the plaintiff assigned to the defendant every-
thing pertaining to his companies that was susceptible
of assignment, and the defendant received the property
thus asstgned and applied it to its own use, and it is
now too late to object to the form of the assignment, or
to the organization.

This.is not a case where it was attempted to consoli-
date two or more lines of railroad. The plaintiff had
taken the preliminary steps to organize two railroad
companies, commencing at Bellevue, and had caused
surveys to be made of the lines, and had cansed maps
and profiles of such lines to be prepared; and to some
extent had secured the right of way. In the anfe or-
ganization agreement, entered into about the 20th day
of November, 1869, it was proposed to organize a new
company, of which the plaintiff was to be a large stock-
holder, and for the new company thus organized to take
his surveys, maps and profiles, and the right of way so
far as obtained, and construct the road on the lines thus
surveyed, and from these surveys, maps and profiles, for
which the plaintiff was to be paid by the defendant the
sum of 810,000. I think it will not be seriously eon-
tended that such a contract cannot be enforced, where it
is accepted and practically ratified by the company.
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Even contracts vitiated by fraud are voidabdle, not void,
and the injured party may annul or enforce the sale as
he sees fit; but if he wishes to rescind the contract he
must act without unreasonable delay, on the discovery of
the fraud, otherwise he will be held to have affirmed it.
And the rule certainly applies in this case, where the
defendant has retained all that it received from plaintiff,
including the right of way across his own and others’
lands, and insists that it is not liable on a contract made
with its officers within the scope of their authority.

But it relief is denied to the plaintiff on this branch
of the case, he is still entitled to a re-hearing on the
second branch of the case.

The answer to the thirteenth paragraph of the petition
alleges, “that on the 5th day of December, 1871, at a
legal meeting of all the stockholders of said railroad
company, defendant, a resolution, authorizing and direct-
ing the president of said company to execute a convey-
ance and assignment of the lands, bonds, money, ete.,
in said contract, in the name of the company, to said
Nebraska Land and Improvement Company, was adopted
by a vote of more than two-thirds of all the stock, and
the said plaintiff did in person vote his four hundred
and fifty shares in favor of said resolution; that at said
meeting the whole subject embraced in said contract, and
each and all of the terms thereof, were fully and thor-
oughly discussed, and at great length, the said plaintiff
being present and participating in said discussion, after
which he voted four hundred and fifty shares in favor of
the resolution, not claiming that he was entitled to vote
any more stock. Also at a legal meeting of the board
of directors of said company, held on the seventh of
said month, said board ratified and confirmed said reso-
lution, the plaintiff being present, but did not object to
such ratification, but simply declined to vote.”

The record shows (page 121) that on the 5th day of
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December, 1371, the stockholders of the Omaha and
Sounthwestern Railroad Company met at the office of the
company in the city of Omaha, at ten o’clock, A. .3
present, the following stockholders:

S. 8. Caldwell, one hundred and fifty shares.
A. Saunders, two hundred and fifty shares.
E. Lowe, one hundred shares.

Henry Gray, fifty shares.

Frank Murphy, one hundred shares.
Clinton Briggs, one hundred shares.

A. 8. Paddock, one hundred shares.

H. T. Clarke, four hundred and fifty shares.
Smith Saunders, one hundred shares.

Jonas Gise, one hundred shares.

John Y. Clopper, one hundred shares.

Represented by proxy:
George W. Smith, one hundred shares; Francis Smith,

prosy.

Joln H. Green, one hundred shares; Clinton Briggs,
Proxy.

Capital stock of the company, amounting to eighteen
hundred shares, represented in full personally or by

proxy.

On motion of Clinton Briggs, the following resolu-
tions were adopted by a vote of stock as given below:

Resolved, 1. That for the purpose of carrying into
effect the covenants and agreements contained in a con-
tract bearing date, July 31, 1871, made by the stock-
holders of the company and 8. S. Caldwell, Alvin
Saunders and Francis Smith, parties of the first part,
and Nebraska Land and Improvement Company, party
of the other part, the president of the company, Smith
S.Caldwell, is hereby authorized, empowered and directed
to convey in the name of this company, to said Nebraska



34+  SUPREME COURT OF NEBRASKA,

Clarke v. The 0. & 8. W. R. R.

Land and Improvement Company, by a good and suf-
ficient warranty deed, in fee simple all of the following
described lands, situate in the state of Necbraska, to-wit:
The forty thousand acres of land which this company
has received from said state, under the provisions of an
act of the legislature of said state, entitled, “An act to
dispose of public lands granted to the state of Nehraska
for works of public improvement,” approved I'ebruary
15, 1869, in aid of ‘the construction of the first and sec-
ond ten miles of its road, for which lands said state has
executed and delivered to this company letters patent;
also, all land which this company has received or may
hereafter receive from said state in aid of the construc-
tion of the third, fourth and fifth ten miles of its road ;
the consideration for said deeds being the mutual cove-
nants and agreements in said contract contained: That
the secretary of the company is hereby directed to attest
said deeds, affix the corporate seal of the company thereto,
and deliver the same to the said Nebraska Land and
Improvement Company.

Resolved, 2. That the president and treasurer of this
company are hereby authorized and directed to receive
and deliver into the possession of the said Nebraska
Land and Improvement Company all county bonds, and
other bonds to which this company is or may be entitled
to receive in aid of the construction of the third, fourth
and fifth ten miles of its road.

Resolved, 3. That the treasurer of this company be
and he is hereby authorized and directed to pay over to
said Nebraska Land and Improvement Company the
861,000 mentioned in said contract, according to the
terms and conditions thereof.

Voted by stock:

Clinton Briggs, one hundred shares,
Henry Gray, fifty shares.
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Enos Lowe, one hundred shares.

Frank Murphy, one hundred shares.

Smith S. Caldwell, one hundred and fifty shares.

A. S. Paddock, one hundred shares.

Henry T. Clarke, four hundred and fifty shares.

John Y. Clopper, one hundred shares.

John H. Green (by Clinton Briggs, proxy), one hun-
dred shares. ‘

George W. Smith (by Francis Smith, proxy), one
hundred shares.

In all, thirteen hundred and fifty shares,

Against the resolution:
Alvin Saunders, two hundred and fifty shares.
Smith Saunders, one hundred shares.
Jonas Gise, one hundred shares.
In all, four hundred and fifty shares.

A. Saunders served the following protest on the pres-
ident of the railroad company, iinmediately after the
announcement of the vote:

Ontana, December 4 and 5, 1871.

To S. 8. Carpwrry, President Omaha and Southwestern
Railroad Company:

M. President, I hereby give notice to you and all the
members of the Omaha and Southwestern Railroad
Company present, not to deed any of my part of the
lands, lots or other property which is in your company,
to the “Nebraska Land and Improvement Company,”
or any other party or parties, as I do not wish any of my
property to go into any other company, and in the vote
of the directors agreeing to the action of the stockhold-
ers, the same notice was given, with the additional clanse
of this: I want my part of the land of the Omaha and
Southwestern Railroad deeded to me immediately.

ALvVIN SAUNDERS.
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On the 11th day of December, 1871, this action was
commenced, at which time the dissenting stockholders
had not given tleir assent to the proposition to convey
the lands and other property of the Omaha and South-
western Railroad Company to the Nebraska Land and
Improvement Company. Can the plaintiff’ take advan-
tage of such dissent? 1 think he can. The proposition
Is to convey «/l the lands and other property specified,
to the Nebraska Tand and Improvement Company.
Until this proposition is accepted by all the stockholders
it remains a mere proposition, and any shareholder Lefore
the final acceptance by all the stockholders, may withdraw
his assent thereto, which he would do by commencing suit
to set the proceedings aside. The rule is well settled that
a suit in equity will lie against a corporation by one of
its members, where the funds of the company without
his consent are diverted from the purpose tor which the
company was incorporated, notwithstanding such misap-
plication is sanctioned by a majority of the stockholders.
Cunliff v. Manchester Canal Co., 2 Russ. and M., 480,
Mandeson v. Commercial Bank, 28 Penn. State, 379,
Dodge v. Wonlsey, 18 How., 331.

The leading case on this subject is that ot Neatusch .
Swing, found in the appendix to Gow on Partnership,
576, where a partnership was formed for life insurance.
Afterward, by act of Parlinment, they were authorized to
enter upon the business of marine insurance. A major-
ity of the members decided to engage in the business of
marine iusurance. Lord Eldon held them bound by the
contract of co-partnership, unless every partuer agreed to
its alteration. See also, Lzvingston v. Lynch, 4 John.
Ch.,573. Keanv.Johnson,1 Stockton, Ch., 401. Stevens
v. The Rutland R. R. Co., 29 Vt., 548.

The rule is well settled that where a number of persons
become members of a corporation for definite purposes
and objects specified in their articles of incorporation
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which in such case is their contract, that the object and
business of such corporation cannot be changed or aban-
doned or sold out, during the existence of such corpo-
ration, without the consent of all the stockholders,
althongh a majority may manage the business against
the will or interest of the minority, so long as it is within
the scope of the articles of incorporation.

It will be observed, by reterence to the resolution of
December 5, 1871, above quoted, that it was proposed to
transfer all the lands, amounting to 40,000 acres, belong-
ing to the Omaha & Southwestern Railroad Company,
together with certain bonds and $61,000 in money, to
the Nebraska Land and ITmprovement Company. The
proposition was that «l/ this property should be trans-
ferred. Will it be seriously contended that one, or two
or even a majority of such stockholders would be bound
by their assent to such a proposition, if all the stock-
holders did not accede to it? I think not. This court
lias already held in the Omaha hotel cases, that the entire
amount of capital stock fixed by the articles of inecorpo-
ration, must have been subscribed before an action can
be maintained against a subscriber on his subscription;
and the same principle applies in this case. The plain-
tiff only assented to the transfer of the property to the
new company, upon condition that all the stockholders
assented. While the matter was pending, and before

>
these stockholders had given their assent, he withdrew

his. In Clarke v. The Omaha & Southwestern Rail-
roud Co., 4 Neb., 473, is the following: “The contract
transferring these lands and assets to the Nebraska Land
and Improvement Company was executed July 31, 1871,
and was signed by the plaintiff as well as the other
members of the corporation.” The judge who prepared
the opinion of the majority of the court in that case
overlooked the fact that Smith Saunders had not signed
the contract, even at the time sait was instituted, he
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being the owner of one hundred shares of stock. This
oversight undonbtedly arose from the fact that the fourth
volume of Nebraska Repouts was being printed at the
tiine the opinion was being prepared; and, therefore, no
opportunity ocenrred to correct the mistake until atter
its publication.  But the grounds of affirmance of the
judgment of the court below, on thut branch of the case,
were hased on the assumption of the assent of «/l the
stockholders to such transter.  Upon what grounds, then,
can such judgment be sustained, when it is discovered
that all the stockholders did not give their assent to such
transfer?

There is no donbt that the testimony must be confined
to the issues presented by the pleadings. But this rule
applies only to cases where objection is made at the
proper time to the introduction of improper testimony.
“An objection on the ground of variance between the
proot and the pleadings should be taken on the trial.
Where this is not done, it is too late on error to make
the objection.”  Speer v. Bishop, 24 Ohio State, 598.

But is there a substantial variance between the allega-
tions of" the petition and the proot? 1 think not. The
petition alleges that the plaintiff was to receive from the
defendant 810,000 for certain surveys, right of way and
franchises; the sum so due to be applied in part payment
of his stock, and that he purchased and has paid for two
hundred shares of the original stock. IIad the answer
been a general denial the plaintiff must have proved
that he had paid for his stock in full, or have amended
his petition on the trial in order to show a partial pay-
ment. But the answer expressly states thut plaintiff
subscribed for two hundred shares but alleges he has
paid for only one hundred. The question of payment is
one of the questions at issue. The testimony in the case
appears to have been admitted without objection from
either party, and is all before us, therefore, if the testi-
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mony shows a cause ot action it is the duty of the court
to require the pleadings to conform to the proof, no
material change being required.

In Doty v. Rigour, 9 Ohio State, 525, in an action at
law, while the case was pending in the snpreme court,
that court permitted an amendment to the original peti-
tion, and atterwards aflirmed the judgment.

“There are instances where the English court of king’s
bench, as the appellate court, made the amendments
themselves upon error from the inferior courts; but the
exchequer chamber and the house of lords usually
require the amendments to be made in the court below,
and have the record corrected after that, as upon sngges-
tion of diminution of record, as the practice has been
stated to be in the supreme court of Olio, the supreme
court of the United States, and in most of the States.”
Powell on Appellate Proceedings. 151, and cases cited.

And in Grant v. Ludlow, 8 Ohio State, 31, it was held
in a case reserved from the district court to which it had
been appealed from the court of common pleas, that «the
amendments of pleadings in the appellate eourt, cannot
be permitted so as to substitute for the cause of action
originally brought, a new and different cause of action
for determination of the appellate court. But it not
unfrequently happens, especially in equity cases, that
facts and allegations necessary to determine the subject
matter of the original cause of action, and dependent
upon and growing out of the original cause of action, is
impertectly stated. Snch amendments have been here-
tofore allowed on appeal in this state; and when the col-
lateral facts in equity suits made it necessary to bring a
new payty Lefore the court, it has been allowed. Such
amendments are made for the purpose of settling and
fully determining the cause of action appealed.”

Section 138 of the code provides that: “No variance
between the allegations in the pleading and the proof is
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to be deemed material, unless it shall have actually mis-
led the adverse party to his prejudice in maintaining his
action or defense on the merits.”

Section 144 provides that: “The court in furtherance
of justice may amend any pleading, process, or proceed-
ing * * by conforming the pleading or pro-
ceeding to the facts proved,” etc.

Section 145 provides that: “ The court at every stage of
the action must disregard any error or defect in the
pleadings or proceedings which do not affect the sub-
stantial rights of the adverse party.”

Under our code, will it be contended in a case like
this on appeal, where the testimony is all before the
court, and it is apparent that the plaintiff is entitled to
relief, although the proot may not fully conform to the
pleadings, that he must be turned out of court without
relief? I think not. To do so would be to sacrifice
substance for a shadow, and make the Jorms of pro-
ceedings in court of more importance than the adminis-
tration of justice. There is no doubt of the power of
this court, in a proper case, to permit an amendment of
any pleading or proceeding when such an amendment is
in furtherance of justice.

The plaintiff was the owner of the companies whose
surveys, right of way and franchises he sold to the defend.
ant, therefore is the real party in interest, and the action
is properly brought in his name.

The shareholders of an incorporated company cannot
change the contract which they have entered into with
each other, and form a new one without the consent of
every shareholder in the company. FErnest v. Nichols,
6 H. L., 401. Zw parte Morgan, 1 M. & G., 236.

For some time before and at the time this action was
commenced, at least three of the members dissented to
the transfer of the property to the new company. By
what authority, then, was a deed made on the Tth day of
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December, 18717 Such a conveyance could not aftect
the plaintiff’s rights. A party must enter voluntarily
into a partnership or corporation. And the law will not
compel him against Lis will to place his property and
" interests under the control of those whom “he may
believe to be unfriendly to his interests. It is not for
us to inquire whether the plaintiff had sufficient grounds
to cause him to withdraw fromn the new company; but,
did he withdraw his assent hefore all the other members
had given their assent? Of this there is no doubt. The
assent of the other members was not procured until the
Sth day of January, 1872. The plaintiff, theretore, is
entitled to the relief. prayed for. I cannot concur in
cither the statement of facts, or the law as laid down in
the opinion of the majority of the court in this case. It
seems to me that great injustice (however, unintentional),
has heen done. I have, therefore, given my reasons for
my dissent, together with so much of the record as
seemed to be necessary to understand the issues in the
case. The motion for a rehearing should be sustained.

MicaasL FILLioN, PLAINTIFF IN ERROR, V. THE STATE OF
NEBRASKA, DEFENDANT IN ERROR.

1. Practice in Criminal Cases: surors. To render a juror
incompetent in a criminal case on the ground of an opinion
formed or expressed. it must distinctly appear that such opinion
wag in reference to the guilt or innocence of the defendant.

2. If the ground of objection to the juror is, that
he heard testimony, it must appear that it was in reference to
the case in which the defendant is charged with the crime.

3. : PREsUMPTIONS. To obtain a review in the supreme court,

error must affirmatively appear in the record. The rule is, that
whenever the facts stated in the record are comsistent with the
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duty of the court, and nothing is shown to establish a contrary
theory, it will be presumed that the court acted properly and all
things were rightly done.

Error to the district court for Lincoln eounty. It
was an indictment for murder and resulting in the con-
viction of the prisoner, and judgment ’clmt he be exe-
cuted, lie sued ont a writ of error to this court.

C. A. Baldwin, for plaintiff’ in-error.
George II. Roberts, Attorney General, for the state.

GanTr, J.

In the assignment of crrors in this case, many objec-
tions are taken to the impaneling of the jury to try
this cause; but the record shows, that the prisoner only
asked one person tendered as a juror to be ¢ excused for
cause.” This was J. Mackle, who, the record states,
had “formed and expressed an opinion;” but it is not
stated that this opinion was in relation to the innocence
or gnilt of the prisoner; and again, that he « heard part of
Rogers’ testimony,” but whether that testimony was in
respect to the prisoner, the record does not state.

To render a juror incompetent, it must appear, that
the opinion formed or expressed by him was in reference
to the innocence or guilt of the accused, and that testi-
mony heard by himn was in reference to the crime with
which the accused is charged in the indictinent. It is
not sufficient to rely on vague and indefinite expressions
which have no reference to the case on trial. The court
cannot presume what the juror intended by such inde-
terminate language; we can only look to the record, and
in this case it contains no facts npon which we can ad-
judge as to the competency of the juror, except that Le
said he could “ render an impartial verdict from the evi-
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dence” and had no bias. Cooper v. State, 16 Ohio
State, 334. ‘

The record shows that a large number of persons
called as jurors were “excused’ by the court, but it
does not show that there was a challenge for cause, or a
ruling of the court upon a challenge, in respect to any
one of these persons. In this respect the record is
wholly silent. Now it is well understood, that a record
is constituted of the proper and legitimate elemnents of
a trial, set down in the order of their occurrence; and
the rule of law is, that in order to obtain a review in
this court of any question in regard to the gualifications
of a juror in a case, the record must show, that when
the juror was tendered, he was properly challenged, and
the grounds of the challenge must be distinetly stated,
for, without this, the challenge is incomplete and may
be wholly disregarded by the court; and again, it must
appear that the court ruled upon such challenge; and
that at the time, exception was taken to the decision of
the court. If all these steps are not taken, it must be
presumed that the party waived all objections to the
competency of the juror. 1 Chit. Cr. L., 547. 2 Whar.
Cr. L., Sec. 2974.

Again, it is alleged as error, and it is contended that
the record does not sufliciently show that the prisoner
was present with the jury upon a view of the place
where the homicide is alleged to have been committed. In
regard to this question, the record shows that on the 3d
day of March, when the session of the court was opened,
the prisoner was present; and that the “jury having
heard the evidence in the case, as well on the part of
the state as on the part of the defendant, and it appear-
ing in the opinion of the court it is proper for the jury
to have a view of the place in which the alleged homi-
cide is charged to have been committed, in the indict-
ment in this case, it is theretore ordered, that they be

Vor. v—23
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conducted in a body, under the charge of the sheriff, to
the place aforesaid, to be shown to them by Alexander
Struthers, appointed by the court to accompany said
jury; and said jury and sheriff and person appointed
shall have no conversation, except to inquire as to the
locality.”

This record clearly shows the prisoner was present in -
court when its session commenced, on the day the view
of the place was had by the jury. In the case of Ben-
ton v. The State, 3 Central Law Journal, 255, the record
distinetly stated that the prisoner was not present at the
view of the place; but in this case there is no intimation
whatever, in the record, that the prisoner was not pres-
ent with the jury all the time that evidence of any sort
was received by them, either in court or upon a view of
the place where the crime is alleged to have been com-
mitted. It is the record only, to which we ean look to
ascertain the conduct of the trial; and in that record,
we find no fact or statement of the prisoner’s absence
during any part of the trial. Error must appear upon
the record, and in the case of Zhe People v. Bealoba,
17 Cal., 899, it is said that “error must affirmatively ap-
pear.” The rule seems to be this, that whenever the
facts stated in the record are consistent with the duty of
the court, and nothing is shown to establish a contrary
theory, it will be held that the court acted properly.

I think the doctrine is correctly stated in Stephens v.
The People,19N.Y., 552, in which case the prisoner was
. tried for the crime of murder. In that case the record
shows that the prisoner came into court at the commence-
ment of the trial, and was at the bar of the court when the
Jury were sworn. The trial was continued from day to
day, until the jury rendered their verdict. The court
say that “the allegation of a continuance of the trial
sufliciently indicates that it was with the incidents before
described, of which the presence of the prisoner was
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one. Besides, when facts are stated sufficient to confer
jurisdiction upon a court of such high attributes, the
inference is, that as to its continued proceedings omnia
rite acta. Ience it is not usnal, in either civil or crim-
inal cases, to state on the record the occurrence of the
necessary incidents between the selection of the jury
and the rendition of their verdict.” Beale v. Common-
wealth, 25 Pa. St., 18.  The Statev. Craton, 6 Ired. Law,
168. Patew. The State, 3 Gilm., 662. Harriman v.
The State, 2 Greene, 283. Brown v. The State, 3 Eng.,
100. Rhodes v. The State, 23 Ind., 24.

In the case at bar, in respect to the presence of the
prisoner during the trial, the record is consistent with
the duty of the court; and as no error aflirmatively ap-
pears in this regard, the presumption is that all things
were rightly done.

JUDGMENT AFFIRMED.

A motion for a rehearing in this case was denied.

Wenzer HORACER, PLAINTIFF IN ERROR, V. JOHN V.
KEEBLER, DEFENDANT IN ERROR.

1. Contract on Sunday. Neither at common law nor under our
statute is a contract entered into on Sunday void for that reason.

2. Sale. In sales of property, unless otherwise expressed, it is
implied that the seller may retain the possession until the price is
paid.

3.

: PERFORMANCE. And where a day certain is fixed within
which the consideration is to be paid, performance or a tender
thereof must be made within the time, or the seller will not be
bound.

Error from the distriet court of Johnson county. It
was an action for the replevin of five calves, brought by
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Keebler against Horacek. The jury found in favor of
Keebler, and assessed his damages for the wrongful
detention of the property at five dollars. Judgment
entered on the verdict, and Horacek brought the cause
bere by petition in error.

E. W. Metcalfe, for plaintiff in error, cited General
Statutes, 780. Bloom v. Rickards, 2 Ohio State, 388.
Johnson v. Brown, 13 Kan., 529,

8. P. Davidson, for defendant in error, cited 2 Par-
sons Contracts, 764. H¢ll v. Sherwood, 3 Wis., 346.

Laxs, Cu. J.

It is a well established rule of practice in this court,
that, in order to entitle a party to a review of errors
alleged to have occurred on the trial of a cause in the
district court, he must bring such errors to the attention
of that court by a motion for a new trial, in which they
are distinctly pointed out. AMidland Pacific Company
v. McCartney, 1 Neb., 898.  Millsv. Miller, 2 1d., 299.
Wells, Fargo & Co. v. Preston, 3 1d., 444. Horback
v. Miller, 4 1d., 31. We regard this rule as a very
wholesome one, and which will be rigidly adhered to in
the future.

In this case, the only error insisted upon, is the refusal
of the conrt to give certain instructions to the jury which
were tendered on behalt’ of the plaintiff in error.

Referring to the motion for a new trial, we find but three
grounds stated therefor:

“1. That the verdict is not sustained by sufficient
evidence, and is contrary to law.

“2. TIrregularity in the proceedings of the court, by
which the defendant was prevented from having a fair
trial.
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«3. Trror of law occurring at the trial, and excepted
to by the defendant.”

It is not claimed that the crrors now complained of are
covered by either of the first two grounds upon which
the new trial was asked, but it is insisted that they are
embraced by the third.

The rule which we have adopted, requiring the errors
complained of to be distinctly pointed out in the motion
for a new trial, is not complied with by so general a
statement of error in the ruling of the court. The error
relied on should be so clearly described, in the motion,
as to advise both the court and the opposing counsel of
the precise ground of complaint,—whether in raling
upon the competency of a juror, the admission of testi-
mony, instructions given to the jury, or any other of the
numerous questions necessarily passed upon by the judge
during the trial.

But, notwithstanding this motion fails to come up to
the full requirements of the rule just referred to, we have
taken the pains to examine the record as to the alleged
errors in the refusal of the judge to give the two instrue-
tions requested on behalf of the defendant, and are fully
satisfied that there is no just ground for complaint in
this respect. '

It is undisputed, that the contract in this case was
made on Sunday, the 6th of September, and that the
price agreed upon was to be paid within a certain fixed
time. Upon this point all the witnesses, on both sides,
agreed. The dispute was as to the time actnaily fixed
upon within which the payment was to have been made,
whether within fourteen days, as contended by Keebler,
or by the 14th of October, as claimed by Horacek.

We understand that, in sales of property, unless other-
wise expressed, it is implied that the seller may retain
the possession until the price is paid. And where a day
certain is fixed upon within which the consideration is to
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be paid, payment, or a tender thereof, within the time
limited, must be made, or the seller cannot be compelled
to part with his property.

It is clear, therefore, that if, by the terms of the con-
tract, Horacek was reqnired to make payment within
fourteen days from the 6th of September, then his tender
on the 13th of October, was too late, and gave him no
right to take the calves.

By the first instruction which the court declined to
give, it was sought to have the jury told, in substance,
that the defendant could lawfully take the property a¢
any time, even after the day fixed upon for payment, by
first making a tender of the agreed price. This would
have been erroneous, and was properly refused. ,

By his third instruction, the defendant sought to have
the jury distinetly charged that, although the contract
for the sale of the calves “was made on Sunday, the
mere fact that the sale was so made on that day would
not, of itself, invalidate the same.” We think this
instruction stated the law of this state, on that subject,
correctly. By the common law, no distinction was made,
in respect to the making of contracts, between Sunday
and any other day. But, in England, and pretty gener-
ally in this country, more or less stringent laws have
been enacted, by which all ordinary labor and business
are forbidden under fixed penalties.

Our statute on this subject provides that, «if any per-
son of the age of fourteen years, or upwards, shall be
found on the first day of the week, commonly called
Sunday, at common labor (work of necessity and charity
only excepted), he or she shall be fined in any sum not
exceeding five dollars, nor less than one dollar,” ete.

In the case of Bloom v. Richards, 2 Ohio State, 388,
it was distinetly adjudged under a statute, of which our’s
i3 a copy, that the simple making of a contract was not
embraced in the prohibition of common labor. And,
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under a similar statute the supreme court of Kansas has
held the same way. .Jolknson v. Brown, 13 Kan., 529.

But, notwithstanding this instruction embodied a
sound legal proposition, in view of the undisputed facts,
and the instructions actually given, it is not at all prob-
able that the jury were misled, or that the failure to give
it conld possibly have prejudiced the defendant’s case.

It was a conceded fact that the contract was made on
Sunday; the only substantial dispute being as to whether
payment was required to be made within fourteen days,
as claimed by the plaintiff, or, by the 14th day of Octo-
ber, as contended for by the defendant. On this condi-
tion of the case the court, at the request of the defendant,
did charge the jury that, if the contract for the sale of
the calves in controversy was talked up and agreed upon
between the plaintiff and defendant on Sunday, but that
it was at the time understood and agreed that a sum of
money, in consummation of said contract, should be paid
on the Monday following; and if he afterwards did so
pay a sum of money on any day of the week except Sun-
day, * * * then the contract is not invalidated for
having been agreed upon on Sunday.”

This instruction seems to imply, it is true, that if, in
addition to agreeing to the contract, the payment of the
money had been made on Sunday, the transaction could
not be npheld. To this extent it is, of course, erroneous.
But there was no pretense that any payment, or tender,
was made on Sunday, and we think the jury could not
possibly have been misled. Besides, the instruction
was framed with especial reference to the defendant’s
theory of the transaction, and the testimony offered in its
support; and the jury were thereby told that if they
found this theory to be the true one they should return
a verdict in favor of the defendant.

And, again, the judge of his own motion, in different
language, repeated the instruction substantially, whereby
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the point was brought distinetly to their attention, that if
*the defendant performed, or tendered performance of the
contract, within the stipulated time, they should find in
his favor.

On the whole, we think the case was very fairly sub-
mitted to the jury, and the judgment must be affirmed.

JUDGMENT AFFIRMED.

Eumerson W. Prgr, appELLANT, V. DaviD (O’Briex, anp
Assaroym TrproN, APPELLEES.

1. Pleading: axswkr. Lvery defense to an action, whether par-
tial or entire, must be set up in the answer.

2. Taxes: LIEN oF PURCHASER. The tax lien given to the pur-
chaser at a tax sale by section 61 of the act of 1869, does not
extend beyond the time limited by luw to redeem the land.

! FORECLOSURE OF TAX LIEN. An action to foreclose, by
a purchaser of land at a tax sale, will not lie until the expiration
of the two years allowed the owner to redeem the land, nor until
there is a failure of the title acquired by hiin under the law,

ArpeaL from the district court of Otoe county. Tried
below before Pounp, J. The case isstated in the opinion.

Montgomery & Son, for appellant, cited Gen. Stat.,
Chap. 66, Secs. 51, 61. Laws 1873, 107. Dale v. Me-
Evers, 2 Cotv., 118.  Parker v. Dawter, 2 Gray, 183.
Lsaacs v. Decker, 41 Ind., 410. Oldhamns v. Jones, 5 B.
Mon., 458. Swmith ». Smith, 15 Kan., 290. Curl 2.
Watson, 25 Towa, 35.  Gillett v. Webster, 15 Ohio, 623.
Waleley v. NVicholus, 16 Wis., 3S8.

S. 8. Morchouse and .J. €. Watson, for appellees,
cited Jokns n v. Iuhn, + Neb., 139. Cooley on Taxa-
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F
tion, 407, Dlackwell on Tax Titles, 171. Catterlin v.

Douglass, 17 Ind., 214.  Hurt ». Henderson, 17 Mich.,
218.

Gaxrr, J.

On the seventh day of Dacember, 1874, the plaintiff
purchased from the treasurer of Otoe county, the north-
east quarter of section twenty-six, in township eight,
range fourteen, east, at private sale, for the delinquent
taxes for the years 1871, 1872 and 1873, and at the same
time received a certificate of purchase for each years tax;
and afterwards paid the taxes on the same land for the
years 1874 and 1875. The defendant, David O'Brien,
was the owner of the property. The plaintiff com-
menced this suit on the 27th day of May, 1876, by peti-
tion in the nature of a fureclosure of the three several
certificates of purchase to entorce the payment of the
taxes paid by him on the purchase, and also the taxes
subsequently paid by him together with the interest
thereon. The defendant, O’Brien, pleaded a general
denial, and admitted the mortgage lien of defendant, A.
Tipton. Defendant Tipton simply pleaded his mortgage
as a first lien on the land, and then for further answer,
alleges that at the time of the purchase by plaintiff, the
defendant O’ Brien “had, previous to that time, and ever
since,”’ sufficient personal property out of which the
taxes could have Deen made. It is admitted, that the
statements in the plaintiff’s petition are true, and that
defendant O’Brien, at the time of such sale of the land,
and at timnes subsequent, had suflicient personal property,
out of which the taxes could have been made by distress
and sale.

Now in regard to defendant Tipton, it is only neces-
. sary to observe, that a mortgagee must protect his mort-
gage security by the discharge of all taxes lawfully
assessed upon the land.

N
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Bat, in respect to defendant O’Brien, it must be
observed, that, he fails to plead as a defense, that at the
time the taxes became payable, and subsequently until
the date of the sales, he had and owned sufficient per-
sonal property, out of which the taxes could have been
made by distress and sale. Such an answer, sustained
by the proofs, would constitute a good defense; for, it
has been held, under the statutes then in force, that “so
long as a sufficient amount of such personal property
could be found in the county, and be distrained and sold
for such tax, a sale of the land would be illegal and
absolutely void.”  Johnson v. Halhn, 4 Neb., 139,  Catz-
terlin v. Douglas, 17 Ind., 214.  Rathburn v. Acker, 18
Barb., 396. But to make such defense available, the
_facts must be speciall y pleaded.

Every defense to an action, whether partial or entire,
must be set up in the answer. The court determines
upon the issnes raised by the pleadings, and, therefore,
the allegata et probata must agree.

Again, it will be observed, that the plaintiff made his
purchases of the land from the county treasurer, and
received his certificates of purchase on the seventh day
of December, 1874, and that he commenced this action
of foreclosure, on the 26th day of May, 1876, and within
one year and six months after the date of his purchase.
Will such an action lie before the expiration of the two
years allowed by law for redemption by the owner, after
the date of the sale of the land? T think not. The law
was not intended to give the purchaser such right of
action immediately after he receives his certificates of
purchase, nor at any time during the two years allowed
for redemption by the owner. Under section sixty-four
of the revenue act, he has two years to redeem; and it is
clearly the plain intent and object of the law, that during
this time, he cannot be subjected to any cost or expense
by suit or Jegal procecdings by the purchaser, in respect
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to the land; and, therefore, it seems clear, that the action
will not lie, prior to the expiration of the two years.

It was, however, strongly insisted, that the plaintiff,
not only had the right of action to foreclose on his cer-
tificates of purchase; but also, that by virtue of his pur-
chase, he acquired a perpetual licn upon the land para-
mount to all other liens. These propositions present the
important questions: 1. Will the lien of the tax acquired
by the purchaser, under section sixty-one, extend beyond
the time limited for the redemption of the land by the
owner? 2. When will an action to foreclose lie, under
our revenue laws? :

Now, in respect to the lien acqnired by the purchaser,
it is provided by section fifty-one, of the act of 1869,
that taxes upon real property shall be a perpetual lien
thereon, from the first day of March, of the current year,
against all persons and bodies corporate, except the United
States and this state. Section sixty-one provides for the
issuance of the certificate to the purchaser by the county
treasurer, and gives him a lien of the taxes on the land,
and for taxes paid by him for any year or years previous
or subsequent to the sale. Section sixty-four provides,
that the owner or occupant of the land sold for taxes, or
any other persons, may redeem the same, at any time
within two years after the date of the sale, by paying to
the county treasurer for the use of such purchaser, his
heirs, or assigns, the sum mentioned in the certificate,
and all other taxes subsequently paid by him, whether
for any year or years previous or subsequent to the sale,
together with the interest thereon allowed by law from
the date of such payments. And section sixty-seven
provides, that it no person shall redeem the land within
two years, then, after the expiration thereof, the treas-
urer shall, upon presentation to him of the certificate,
execute to the purchaser, his heirs, or assigns, in the
name of the state, a conveyance of the real estate sold.
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Now, when these sections are examined together, it
seems evident, that section sixty-one was intended merely
to transfer to and invest in the purchaser, the lien of the
tax, until the expiration of the time limited for the
redemption of the land as provided by section sixty-four;
and this construction seems clear and conclusive, when
these sections are considered in connection with section
one hundred and four of the same act. This last men-
tioned section provides, that the deed executed by the
county treasurer shall be prima facie evidence of certain
facts therein mentioned; and that in all suits involving
the title to the land claimed and held under such deed,
the party claiming adverse title shall be required to prove,
in order to defeat said title, either of certain things
named in the section, but “in no event shall a decree or
judgment be rendered against the purchaser, until the
claimant * * * shall have paid over to the
county treasurer, for the use of the purchaser in case
judgment be rendered against him, the amount neces-
sary to redeem the land at that date, at the same rates as
are provided by law in cases where land is redeemed
within two years from the date of the sale.” This sec-
tion seems clearly to exclude the idea of a tax lien on
the land in favor of the purchaser after the expiration of
the time for the redemption of the land. If it were not
s0, why does this section give to the purchaser another
and different security for the taxes he has paid, in case
his title fails? The whole scope and object ot the sections
referred to seem designed to protect the purchaser from
any incumbrance or disposition of the property by the
owner during the time limited for redemption, to give
him the deed for the land at the expiration of this time,
and by section one hundred and four to secure him the
tax money he may have paid, in case this title by deed
should thereafter fail. The act certainly contemplates
the execution of the deed after the expiration of the time
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limited to redeem; the certificate gives the purchaser a
mere equitable interestin the property, which mnay ripen
into a title Ly the execution of the deed, in case the land
is not redeemed within the two years; but if the redemp-
tion shall be made, then this equitable interest becomes
absolutely null and void. But the payment of tax money
required to be made by section one hundred and four,
must be construed as applying to cases in which the
treasurer had authority to sell, and not to cases in which
he, without any authority of law, made the sale.

Now, when will the action to foreclose lic? The act
of 1869 does not give any such right of action; but sec-
tion seven of the act of June 6th, 1871, provides, that
whenever the title acquired by the purchaser shall fail,
he shall have a lien on the real estate purchased by him,
and may foreclose. This section expressly declares, that
“whenever the #¢tle acquired by the purchaser at the
treasurer’s sale shall fail, the purchaser at such sale, his
heirs, or assigns, shall have a lien on the real estate so
purchased,” for the taxes paid by him, and may foreclose
such lien in manner directed for foreclosing mortgages.

~When does this lien attach? The law says, wheueve1 the
title shall fail. 'When does this title fail? When it shall
be pronounced invalid by the judgment or decree of a
court having jurisdiction over the subject matter. What
may be foreclosed by the statutory provision? It is
clearly this lien which attaches whenever the title fails.
‘What is this title? According to the plain intent and
object of the revenue law, it must necessarily be the title
acquired by virtue of the failure of the owner to redeem
within the time limited by the law.

But does the act of February 19, 1875, in any respect
affect the former revenue laws? Assuming this to be s
valid act, it provides by section ten, that it shall be con-
strued as cumulative and not exclusive, in respect Lo the
remedy of enforcing liens; and shall in no wise interfere
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with, alter, or amend, the existing revenue laws of this
state. Section one provides, that any person or corpora-
tion having, by virtue of any provisions of the tax rev-
enue laws of this state, a lien upon any property for
taxes assessed thereon, may foreclose such lien by an
action in the nature of a foreclosure of a mortgage. Sec-
tion seven of the act of 1871 gives the lien, and declares
when it shall attach; but section two of the act of 1875,
gives the right of action to foreclose upon the certificate
of purchase or deed within five years after the date of the
sale, and, therefore, it seems to vest in the purchaser,
under the certificate, a title which may fail, and on the
failure of which, a lien may attach and a foreclosure
be had.

Upon a careful examination of the revenue laws rela-
tive to the questions raised in this case, I am of opinion
that this action cannot be maintained until the expira-
tion of the time limited by law to redeem, nor, until
there is a failure of the title acquired by the purchaser
under the law; that until both these events occur the
court has no jurisdiction in an action of foreclosure; and, -
therefore, the finding must be for the defendants, and the
cause be dismissed.

Dxroree accorpmveLy.
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Mary E. FugrNAS, PLAINTIFF IN ERROR, V. ]NEMAHA
CoUNTY, DEFENDANT IN ERROR.

1. Practice in Supreme Court. The only mode of reviewing in
this court the judgment of inferior courts, and tribunals exercis-
ing judicial power, in civil cases, is by appeal or petition in
error.

2. -

"This court will not review a decision of the county com-
missioners, made while acting as a board of equalization, on an
agreed statement of facts, when none of the statutory steps have
been taken to bring the case here.

Tais case came up upon an agreed statement of facts
from Nemaha county.

Robert E. Furnas, appeared in behalf of plaintiff.
W. T. Rogers, for the defendant.

Laxg, Cu. J.

It is sought by this proceeding to have a review in
this court of a decision of the board of equalization of
Nemaha county, whereby certain lands of Mary E.
Furnas were, as it is claimed, erroneously entered, and
returned upon the tax duplicate for taxation.

The whole subject is presented to this court, as it was
also to the district court, upon an agreed statement of
facts, and the question first to be determined is whether
we will exercise jurisdiction of a matter thus informally
brought to our notice.

The statute points out distinctly the course to be pur-
sued ¢ to reverse, vacate or modify judgments and orders
in courts of appellate jurisdiction,” which, except where
an appeal is given, * shall be by petition, to be entitled
petition in error, filed in a court having power to make
such reversal, vacation or modification, setting forth the



268 SUPREME COURT OF NEBRASKA,

Mayberry v. Willoughby.

ervors complained of,” etc. Sec. 584, Code of Civil
Procedure.

Waiving entircly the question of our jurisdiction to
review the decisions of an inferior tribunal in this in-
formal manner, which has not been raised by the parties,
still we are of opinion that the recognition of so loose a
practice would lead to infinite mnischief, and thercfore
should be discountenanced.

This court does not sit in the character of a board of
arbitration to decide upon the validity of the judgment
of other courts, but to adjudge, under the forms of the
law, whether errors have been committed prejudicial to
the party complaining, the same being brought distinctly
to our notice.

For these reasons the case must be dismissed.

CASE DISMISSED.

J. C. axp C. N. MAYBERRY, PLAINTIFFS IN EREOR, V. E.
WILLOUGHBY, DEFENDANT IN ERROR.

1. Statute of Limitations: coxsTRUcTION OF. The statute of
limitations must not he construed as merely raising & presump-
tion of puyment, but as a statute of repose.

2. ———: — . Totuke a debt out of the statute, there must Le un
unqualified a(knuwlpdgment of the debt as originally due, and a
promise to pay it; and if the promise is conditional, the condition
must be performed before un action can be maintained on the
promise.

3. Partnership. The act of one partner, during the existence of
the partnership and within the legitimate scope of the partner-
ship business, will bind the other partners; but, upon the dissolu-
tion of the partnership. and a notice thercof, such agency, as well
as the relutions of partners, ceas<n to exist, and the authority to
create new contracts is revoked, and the relation of partners to
their creditors tizen hrcomes that of joint debtors.
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4.

. STATUTE OF LIMITATIONS. A promise by one joint debtor

will not take a debt out of the statute of limitations as to his
co-contractors, unless he’is specially and severally authorized by
them for that purpose.

Error from the district court of Johnson county.
Tried below before WrAvER, J.

T. Appleget, for plaintiff in error, C. N. Mayberry,
cited Cooley Con. Lim., 364. Bell w. Morrison, 1
Peters, 362. Yandes v. Le Favour, 2 Blackf., 371.
Sage v. Ensign, 2 Allen, 245, Kelley v. Sanborn,9 N.
H., 47. Walden v. Sherburne, 15 Johns., 409. Lang
v. Kennedy, 20 Wis,, 279. Lumberman’s Bank w.
Pratt, 51 Me., 563,

8. I’. Davidson, for defendant in error, cited Palmer
v. Dodge, 4 Ohio State, 29. Feigley . Whittaker, 22
1d., 614. Gow on Partnership, 212. Robbins v. Fuller,
94 N. Y., 57+ DBurrv. Williems, 20 Ark., 189. Dissell
v. Adams, 33 Conn., 209. Zent’s [Lwecutors v. Ieart,
8 Penn. State, 341. [unter v. Robertson, 30 Ga., 479.

GantT, J.

Tn the court below, service of summons was had on C.
N. Mayberry only; he pleaded the statute of limitations,
and he now brings the case into this court as plaintiff in
error.

It appears from the facts admitted, that the plaintiff
in error and J. C. Mayberry were, formerly, partners,
doing business in the state of Illinois, under the firm
name of J. C. & C. N. Mayberry; that on the 14th day
of January, 1864, the note, on which this action was
brought, was executed by the firn and delivered to the
defendant in error; that on the 29th day of Marel, 1864,
the partnership was wholly dissolved, and that on or
about the 15th day of July, 1868, the defendant in error

Vor. v.—24
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had notice of the dissolution of the partnership; that in
March, 1869, the plaintift’ in error moved to the state of
Nebraska, aud has ever since resided there. J. C. May-
berry made partial payments on the note, on the 16th
day of November, 1864, on the first day of June, 1868,
on the 25th day of July, 1870, and on the 29th day of
November, 1871; and of these payments the plaintiff in
error had no knowledge whatever, until after the com-
mencement of the suit, on the 18th day of April, 1876.

The only question raised in the case is: Do these
payments made by J. C. Mayberry take the debt out of
the statute of limitations as to the plaintiff in error?

It is said that the statute is a wise and beneficial law,
and should not be viewed in an unfavorable light; and it
is now generally conceded, that it is not to be construed
as merely raising a presumption of payment, but that in
its operation it is intended to be emphatically a statute
of repose. ’

Therefore, in order to take a debt out of it, there must
be an unqualified acknowledgment, not only of the debt
as originally due, but that it continues so; or, if' the
promise to pay is conditional, the condition must be
performed before an action can be maintained on the
promise; and the acknowledgment or promise must be
made by the person to be charged, or by some person
legally,authorized by him to do so.

Again, as the law strictly affects the remedy, and not
the merits, it seems well settled, that upon the plea of
the statute, the lex fori must prevail. eElmoyle v.
Cohen, 13 Peters, 327. Townsend v. Jemison, 9 Ilow.,
413.  Bell v. Morrison, 1 Peters, 618.

Hence, the law must be regarded as designed to pro-
tect persons from ancient claims, whether well or ill
founded; and its tendency is to produce speedy settle-
ments, and it such settlements are not made within the
time limited by the law, its effects ave such as to extin-.
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guish the legal liability upon the debt, unless it be
revived by a new promise; and, therefore, if the creditor
by his own fault and laches, permits the statute to attach,
whatever may be the nature or character of his claim, he
cannot complain of the operation of the law, since it is
by his own negligence that it can be brought to bear
against him.

But, as J. C. and C. N. Mayberry were partners at the
time the debt was contracted, it is contended that, not-
withstanding the dissolution of the partnership with
notice thereof to the creditor, and notwithstanding the
time limited by the statute within which actions can be
commenced after the cause of action shall have accrued,
had long expired, as to the plaintiff, yet the payments
made by J. C. Mayberry, as above stated, and without
the knowledge or assent of the plaintiff, constitute an
admission by both, and in law raises a promise by both
to pay the claim; and this proposition is urged upon the
ground, that, as J. C. Mayberry had authority to discharge
the debt or make payments thereon, he necessarily had
authority, upon the theory that a virtual agency existed
in each co-contractor, by his individual promise to charge,
the other with the payment of the debt. This is true as
to. partners, for, it is a familiar and well established doc-
trine, that during the existence of the partnership, the
act of one partner within the legitimate scope of the
* partnership business, will bind the other partners; and
this doctrine, no doubt, had its origin in the fact, that in
a partnership, constituted by voluntary contract, with
the understanding that there shall be a communion of
profits between them, there must necessarily be in each
partner a community of interest with the others in the
whole property, business and responsibilities, of the con-
cern; and, therefore, each partner is prapositus negotiis
societatis; and in the diverse and multiplied transactions
of the businessl each must, virtute officii, become the agent
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of the others, when acting within the scope and objects
of the partnership. IDut, upon the dissolution of the
partnership, this agency, as well as the relation of part-
ners, ceases to exist, and the authority to create new
contracts is revoked; and the rights of the partuers
thereafter can only extend to the settlement of the part-
nership concerns, and the disbursement of the remain-
ing funds. It is said that, “after dissolution, no valid
draft, acceptance or indorsation can be made by the firm;
and it is no authority to do so, if any partner is in the
notice empowered to receive and pay the debts of the
company. The indor=ation, draft or acceptance must be
doue by all of the partuers, or by one specially empow-
ered to do the act for them.” 2 Bell’s Com., 644. Story
on Part., Sec. 332. 1 Smith Lead. Cases, 730. No new
contract can be created in the name of the firm, and no
one of the partners can create such contract so as to
charge the otlers, unless they specially authorize him to
do so for them.

Now, the doctrine seems well settled by authority,
that an acknowledgment is to be considered, not as a
continuation of the old promise, but as the evidence of
a new promise; and, thevefore, it is alone this new
promise which takes the debt out ot the statute. This
new promise is a new contract, nothing more, nothing
less; and it is a contract to pay a pre-existing debt,
which of itselt’ dves not bind the party, because by force
of the law it was extinguished. Ience, is not the
acknowledgment, in essence and in law, the creation of
a new contract, which gives the creditor a new cause of
action, and not simply the enforcement of the old one?
It, therefore, seems clear, both upon principle and
authority, that after the relation of partners has ceased
to exist, one of the partners cannot, upon the ground of
mutual agency, bind the others by such contract. The
relation of the partners to their creditors, then, becomes
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that of joint debtors. Bell v. Morrison, supra. Hack-
lie v. Patrick, 3 Johns., 537.  Green v. Crane, 2 Lord
Raym., 1101, Zhompson 2. Poters, 12 Wheat., 565.
Tompkins v. Brown, 1 Denio, 247. Dean v. Hewit, 5
Wend., 257. Dunham v. Dodge, 10 Barb., 569.

It is, however, urged, that the acknowledgment relied
on in the case at bar, consists of partial payments made
on the original debt of J. C. Mayberry, and as some of
these payments were made before the time limited by
the statute had expired, the statnte of limitations did
not attach as to the plaintiff in error; but it is said
«that although a part payment of a debt admits its ex-
istence as a subsisting obligation, and will, therefore, be
sufficient to take it out of the statute, yet that it has no
greater effect than any other unqualified acknowledg-
ment, and must consequently be connected by sufficient
evidence, both with the parties to the suit, and the claim
sought to be enforced.” 1 Smith’s Lead. Cases, 726.
Such payments necessarily prove, only, the existence of
the debt to the amount paid, but from the fact of such
payment a promise is inferred to pay the residue. Dun-
ham v. Dodge, supra. And, again, it is said “the true
rule unquestionably is, that whether the admission pre-
cedes or follows the bar, makes no difference; and that
while proof of the continued existence of the debt, and of
the willingness of the debtor to pay. is requisite in all
cases, nothing more will be requisitein any.” 1 Smith’s
Lead. Cases, T14. Ayres v. Richards, 12 Ill., 146.
Fryeburg v. Osgood, 21 Maine, 176.

And now, the guestion is, can one joint debtor by an
assumed autbority as the virtual agent of the other,
legally charge him with the payment of the debt, when
otherwise he would be discharged, and the debt be ex-
tinguished as to him by operation of the statute?

The doctrine that a promise or acknowledgment by
one joint debtor takes the debt out of the statute, and
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‘binds his co-contractor, upon the ground that he who
‘makes the promise virtually acts as the agent of the
other, seems to have originated in an unreasoned decis-
ion of Lord Mansfield, in the case of Whitcomd .
Whiting, Doug., 651. But that case is contrary to the
previous case of Rland v. Haselrig, 2 Ventris, 151, and
it must be regarded as the cause of all the confusion
which exists in the decisions, both in England and
America, on the subject of the statute, in respect to
joint debtors.

In England, however, the doctrine ennnciated in Whqz-
comb v. Whiting, has been somewhat restricted, which
has remedied some of the mischief inherent in it. 1
B. & Ald,, 467. And its force has been much weakened
in the case of A#kins ». Tredgold, 2 Barn. & Cress., 23,
in which Horroyp, J 5 seems to-doubt Whitcomd .
Whiting, as law.

Story, in his work on Partnership, section 324, says
that, “in America no small diversity of judicial de-
cision has been expressed on this subject. In some of
the states, the English doctrine has heen approved; in
others it has been silently acquiesced in, or left doubtful;
and in a considerable number it has been expressly over-
ruled.” In the supreme court of the United States it
has been overruled, as unfounded in principle. Bell ».
Morrison, supra.  Van Keuren v. Parmelee, 2 N. Y.,
525. Dunham v. Dodge, 10 Barb., 570. Forney o.
Benedict, 5 Barr., 227, and in Coleman v. Fobes, 10
Harris, 161, Lewis, J., says that “it is not true that
joint debtors, as such merely, are agents of each other.
Partners are so while the relation continues; and this is
part of the law and essence of that relation, but not that
of joint debtors. The distinction is palpable, when it is
noticed that a joint contract by persons not partners
can have no inception, and cannot be charged in time,
amount, subject, forin, or substance, without the several
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‘acts of each of the joint contractors. Their interests
are joined only in so far as the contract joins them.
Their contract or understanding, by which they agree
together to enter into the joint liability, is one thing,
and the joint contract with the creditor is another thing.
Their relations to each other are defined by the former,
and their joint relation to their creditor by the latter;
and their joint relations in one aspect in no sense define
those in the other. Whether as among themselves, one
is to pay all, or half, or none, depends, not upon the
contract with the creditor, but on their own engage-
ment. One alone may be the real debtor, and may be
so abundantly able to pay, that the others may be said
to have no real interest in the matter. And even if they
are, as among themselves, equal debtors, there is no real
community of interest, for by enforcing contributions,
each is made to answer for his true share.”

It seems, the doctrine, that one joint debtor can take
a debt out of the statute as to all, is based exclusively
on the theory that there is a virtual agency in each co-
contractor, in such case, by which the promise of one
binds the rest. But upon what principle can this doc-
trine of mutual agency be maintained? It cannot be
founded on a communion of profits or a community of
interests, as in the case of partnership, for the reason
that in fact no such interests exist between the persons
who are merely joint debtors; and it cannot be grounded
merely upon a new promise by only one of the parties,
for the reason that in fact and in law, as seems now to
be well settled, such promise is a new contract, which is
necessarily different from the original contract in respect
to form, time and substance, and is the creation of a
new cause of action; and the proposition will not be
questioned, that one joint debtor can, by such new con-
tract, bind his co-contractors. It is, therefore, certainly
difficult to discover any just grounds upon which the
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doctrine of mutual agency in joint debtors can be
founded; hence, must it not rest alone upon a mere
assumption, which is untrue in fact, and unsupported by
any reasonable and just interpretation of law?

It is not only contrary to the earlier cases in England,
but we think it is opposed to the object and spirit of our
statute, which, it seems elear, was intended to protect
the individual against claimns after the time limited by
the law for the commencement ot the action has expired.
The statute is one of repose; and when the time limited
by it has expired, then in legal contemplation the debt
is extinguished, and it can only be revived by a new
promise by the person sought to be charged, or by some
person lawfully authorized by him for that purpose.

We have carefully examined the question propounded,
and must conclude that the case ot Whitcomb v. Whit-
ing is not accordant with fact or sound principle, and
cannot be snpported upon sound policy; and we are,
therefore, of opinion, that the plea of the statute of lim-
itations, interposed by the plaintiff in error, constituted
a good defense in this action, under the evidence in the
case; and that the judgment of the court below must
be reversed, and the cause remanded.

J UDGMENT REVERSED.
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WiLriam M. PReUIT, PLAINTIFF IN ERROR, V. TiE PEOPLE
oF THE STATE oF NEBRASKA, DEFENDANT IN ERROR.

1. Practice in Criminal Cases: ¢rRAND JurY. Where the record
shows that the court ordered vaeancies in the panel of grand
jurors to be filled by certain persons named by the judge: Held,
error. and that a motion to quash the indictment for that reason
should have been sustained.

The duty of making the selection of persons to
fill vacancies in the panel is confided to the sheriff alone, but
when so selected, the court may pass upon their qualifications to
serve.

: CHANGE OF VENUE. On a change of venue in a criminal
case, the original indictment must be transmitted to the clerk of
the court to which the venue is changed.

. INDORSEMENT OF PLEA UPON 1NDIcTMENT. The statute
directing the entry of the prisoner’s plea on the back of the
indictment is not mandatory, but directory merely, and the fail-
ure to so enter it is no ground for a reversal of the judgment,
when the plea is contained in another part of the record.

SHORT-HAND REPORTER. The refusal of the court to
appoint a short-hand reporter to take down the testimony, is not
error. This is a matter resting entirely in the discretion of the
court.

. verprcT. A verdict in these words: ‘“We, the jury,
selected, impaneled and sworn in the above entitled cause, do
find the defendant, William M. Preuit, guilty of murder in the
first degree,” is sufficient, without adding *‘in manner and
form,”’ etc.

Where the highest degree of homicide is charged
and the verdict is guilty, nothing more is required than to specify
the degree which the jury find. '

§. —— —-: JUDGMENT. In recording the judgment, the clerk should
follow, substantially, the formal language of the court in pro-
nouncing it. )

9. ——: CHARGE OF THE COURT: INTERESTED WITNESSES. Where
informers, detectives, or other persons employed to hunt up testi-
mony against the accused, are called to testify against him, he is
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entitled to an instruction to tho Jjury that in weighing their testi-
mony greater care should bz exercised than in the case of wit-
nesses who are wholly disinterested.

10. Evidence: prEsuMPTION. Where the fact of killing is shown,
and no explanatory circumstance is proven, malice is presumed,
and the crime of murder in the second degree is established.

Thuis was an indictment for murder found in the dis-
triet court of Jefferson county. The cause was removed
for trial to Thayer county, and resulted in the conviction
of the prisoner. He then sued out this writ of error.

Jokn Sazon (with whom was L. V. Colby), for
plaintiff in error, cited Doyle v. The State, 17 Ohio, 292.
Portis v. The State, 23 Miss., 578. Stevens v. The
State, 3 Ohio State, 453. Burley v. The State, 1 Neb.,
396. 1 Bishop Crim. Prac., Sec. 921. Nebraska Criminal
Code, Secs. 433, 455, 457, 438.  Shocmaker v. The
State, 12 Ohio, 43. Laws Neb., 1875, 63. Cooley Con.
Lim., Sec. 329. Lowenberg v. The People, 27 N. Y,
336. Elliott v. The People, 13 Mich., 365. Field o,
The State, 47 Ala., 603.

George I1. Roberts, Attorney General, for the state.
No brief on file.
Laxg, On. J.

A very large number of errors are assigned, but we
will notice those only that are essential to a fair consid-
eration of the case.

I. Tt is assigned for error “that the grand jury was
not lawfully chosen, impaneled and sworn.””

The record discloses the fact that two of the persons
originally drawn as grand Jjurors were excused from serv-
ing, and that « theraupn the eourt ordered the sheriff to
fill the panel by summoning the following persons as
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talesmen: D. W. Edgerton and Wilson Armstrong.”
And it further appears that the said Armstrong was
afterward also excused, and “ thereupon the court ordered
the sheriff to fill the panel by summoning John G. Hol-
lenbeck as talesman.” .

After the transfer of the case to Thayer county for
trial, a motion was made to gnash the indietment for
the reason, among others, that the grand jury by which
it was found was “not summoned, selected, sworn and
charged as required by law.” This motion was over-
roled, and exception duly taken.

In the case of Burley v. The People, 1 Neb., 385,
where the record showed that the court ordered certain
vacancies in the panel of grand jurors to be filled from
the list of petit jurors, it was held to be erroneons, and
the judgment, for this, among other errors, was reversed.
. We think the course pursued in this case, as shown by

the record, is clearly within the evil pointed out in the
case just cited. It appears that the court directed the
sheriff to eall into the jury box certain persons, naming
them.

The statute provides for the filling of all vacancies
that may exist at any time in the panel of jurors. This
statutory direction is clear and explicit. The court may
order the sheriff to fill it, not by calling particular indi-
viduals designated by the judge, but by summoning,
“without delay, good and lawful persons, having the
qualifications of jurors.” The duty of making the
selection of persons to serve as talesmen is confided to
the sheriff alone, but when selected by him the court
may pass upon their qualifications, and, for good reasons,
excuse them from serving.

We think the record shows that the court usurped the
province of and exercised a duty conferred expressly npon
the sheriff, and that for this reason the motion to quash
the indictment should have been sustained.
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IT. The next point urged upon our attention is, that
the original indictment was not sent to Thayer county.
to which the venue was changed, and where the trial was
had. If this oljection were sustained by the record, it
would be good grounds for reversal.

On a change of venue heing ordered, the statute
requires a transeript of all the proceedings in the case,
together with “the original indictinent,” to be trans-
mitted to the clerk of the court to which the venue is
changed. Crim. Code, Sec. 456.

By reference to the rccord, however, we find that the
original indictment was in fact sent to, and filed in,
Thayer county. This ohjection, therefore, falls to the
ground.

II1. It is next objected that the defendant’s plea of
not guilty was not entered by the clerk on the back of
the indictient, as reqnired by section 453 of' the crimes
act. This provision we regard as directory merely, and
the failure to so enter the prisoner’s plea to be no ground
for the reversal of a judgment. The fact that the
defendant was duly arraigned, and plead not guilty to
the indictment, is clearly shown by the record, and this
is enough. No possible injury could be done to the
accused by the failure to enter his plea on the back of
the indictment.

IV. But it is urged that the record shows no ground
for ordering a change of venue from Jefferson county,
and that, therefore, the court sitting in Thayer county
was not authorized to proceed with the trial against the
remonstrance of the defendant.

The statute, Sec. 455 of the ('riminal Code, provides
that: « All eriminal cases shall be tried in the county
where the offense was committed, nnless it shall appear
to the court by affidavits that a fair and impartial trial
cannot be hnad therein; in which case the court may
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direct the person accused to be tried in an adjoining
county.”

From this it is clear that the venue could not have
been rightfully changed from Jefferson county, without
a showing by affidavits that a fair and iinpartial trial
could not have been had therein.  And the records trans-
mitted to Thayer county ought to have shown that fact.

But, notwithstanding the record is silent on this point,
we are well satisfied that the proper showing was made.
Tt is true the prisoner made oath, “That he did not
make or file, or authorize, or request the making or filing
of affidavits, tending to show that a fair and impartial
trial could not be had in Jefferson county.” Yet we are
quite satisficd that the change was in trath made at his
request, and on a proper showing.

In addition to the presumption that the court did its
duty in this respect, we have the sworn statement of the
defendant himself, in support of an application for a con-
tinuance, made on the 1Sth of Juue, 1875, that he had
in fact made such an aftidavit. We are of opinion, there-
fore, that this objection is not supported by the facts

V. Ttis claimed that the court erred in refusing to
appoint a short-hand reporter, to take down the testi-
mony produced upon the trial. The refusal to grant
this request, made by defendant’s counsel, was based
upon the fact that one could not then be obtained. Even
if no such excuse had existed, this refusal of the court
to appoint a reporter would not lhave been error. This
whole matter is left entirely to the discretion of the judge
presiding at the trial.

Objection is also made to the formn of the oath admin-
istered to the petit jury. We find, however, that it con-
forms substantially to that which the statute preseribes.
There ig no error in this particular.

VI. An objection is made to the form of the verdict
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in this, that it does not find the prisoner guilty, “3n man-
ner and form as charged in the indictment.” The ver.
dict is in these words: “ We the Jury selected, impaneled,
and sworn in the above entitled cause, do find the defend-
ant, William M. Preuit, guilty of murder in the first
degree.” This is agood verdict, and directly responsive
to the question which was submitted to the jury. The
addition of the words, “in manner and form,” ete., could
add nothing to its effect, or make it any more certain, or
capable of supporting a judgment. On a trial for mur-
der, under an indictment like the one under considera.
tion, where the highest degree of homicide is charged,
and the verdict is guilty, nothing more is required
except to specify the degree. In this case the jury found
the crime to be murder in the first degree, and so
expressly declared in the verdict which they returned.

VII. In regard to the Judgment, to which objection
is made, the record simply shows that one was rendered,
by the court in conformity to the verdict, but it does not
appear to have been recorded in the formal language
used by the court in pronouncing the sentence. The
record merely recites that: « Thereupon the court sen-
tenced the defendant, William M. Preuit, to be hanged
by the neck until dead. The sentence to be carried into
effect on the 23d day of June, 1876, between the hours
of 12 o’clock ., and 6 o’clock p. r.”

Now this language of itself is no -proper judgment,
It is, strictly speaking, but a recital of the fact that one
was rendered by the court upon the verdict, the substance
of which is given by the clerk. The judgment of the
court, substantially in the formal language of the judge,
should have been set out at length. Great care should
be observed by the clerk in this particular. Even if no
other error appeared in the records, it is hardly probable
that the judgment, so called, could be affirmed.
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VIII. 1t isurged, also, that there was error in several
of the instructions given to the jury, and also in the
refasal of the court to give several requested on behalf
of the defendant.

As to those given, we see nothing of which the pris-
oner could reasonably complain. The objection that the
court, in the seventh paragraph, “assumed that the
deceased was murdered,” is entirely unfounded. This
langnage when taken in connection with what immedi-
ately preceded it was certainly very favorable to the
accused. The court had just given the statutory detinition
of the different degrees of homicide, including of course
those of murder,and then added: “In this case you have
heard the testimony of many witnesses, not one of whom
claims to have witnessed the murder of Albert O. Whit-
taker.”” This is followed by a few suggestions as to the
value of circumstantial evidence, and a statement that
the prosecution depended entirely upon this sort of testi-
mony for a convietion. We see nothing wrong in all
this, and deem it eminently favorable to the defendant.

Of the instructions requested by the prisoner’s coun-
sel, the first two were given. The third, however, which
was in the words following was refused, viz: “ That in
weighing the testimony greater care should be used by
the jury in relation to the testiinony of persons who are
interested in, or employed to find, evidence against the
accused than in other cases, because of the natural and
unavoidable tendency and bias of the mind of such per-
sons to construe everything as evidence against the
accused, and disregard everything which does not tend
to support their preconceived opinions of the matter in
which they are engaged.” )

Where witnesses of the description here suggested are
called and testify in the case we think the accused is
entitled to have the jury instructed substantially as here
requested, if he ask it. We think the observation
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of every judge, who is much accustomed to preside in
criminal trials, will bear us out in saying that the testi-
mony of inforiners, detectives, and other persons employed
in hunting up testimony in a criminal case, should be
criticised more caretully than that given by witnesses
who are wholly disinterested. The court had not covered
the ground of this instruction, and we think erred in
refusing to give it.

The fourth instruction requested was substantially
included in the general charge of the court, and, there-
fore, there was no error in refusing to repeat it in another
form.

As to the fifth instruction requested we think it was
properly refused. It does notstate the rule of presump-
tion correctly, where the mere fact of killing is shown,
with no attendant circumstance whatever. It contained
this among other propositions, * that i’ the jury should
find tfrom the evidence that the defendant did kill and
slay Albert O. Whittaker, the presumption of the law is
that it was manslanghter, until the prosecution has
proved malice on the part of the defendant.”

Now, the rule has generally obtained in this state, that,
where the fact of killing is established, and there is no
explanatory circumstance proven, malice is presumed,
and the crime is murder. In Ohio, from whence our
preseut criminal code was chiefly derived, this presump-
tion is carried no further than to establish the crime of
murder in the second degree. Statew. Turner, Wright's
Rep., 20. And thisis the rule in Virginia under a similar
statute. L[ill's Case, 2 Grat., 593. Indeed, under our
former criminal code, which recognized but one degree
of murder, malice was implied from the mere thct of
killing, when no considerable provocation was shown.
And this 1s the rule, substantially, ot the comnon law.
1 East. C. L., 3£0.

As to remaining objections, all that need be said is,
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that they point to no substantial error, nothing which,
in view of the instructions that the court actnally gave,
would warrant a reversal of the judgment. Aside from
the errors which we have already pointed out, the trial
seems to have been very fairly conducted.

We are of opinion, therefore, that the judgment of the
district court should be reversed and the indictment
quashed, bat in view of the enormity of the crime
charged against the prisoner, it is ordered that he be
committed to the custody of the sheriff of Jetferson
county, there to remain and abide the further action of
the district court sitting therein.

JUDGMENT ACCORDINGLY.

Isaac N. McCoNNELL, PLAINTIFF IN ERROR, V. W ILLIAM
F. DEWEY, DEFENDANT IN ERROR.

1. Roads: DUTIES OF SUPERVISOR: ACTION AGAINST. The duties
of a supervisor of public roads are of a general public nature, and
he acts for the public at large, and therefore an action, at the
common law, will not lie against him by an individual for an
injury occasioned to his person or property, by reason of a defect
in a public road or bridge.

1t is alone within the province of the legislature
to deﬁne and regulate the duties and responsibilities of such pub-
lic officer.

Error from the district court of Gage county. The
opinion states the case.

N. K. Grigygs, for plaintiff in error.
Georye M. Humphrey, for defendant in error.

Vor. v—25
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Gaxrr, J.

This action was brought by plaintiff against defendant,
as supervisor of highways, to recover damages for an in-
Jury received in crossing over a bridge on the highway,
alleging that the defendant suffered the bridge to be and
remain in such bad repair and condition as to be unsafe
and dangerous. The defendant pleaded a general demur-
rer, which was sustained, and judgment was rendered in
favor of defendant.

The only question presented for consideration by the
pleadings is, can a private action, under the statutes of
our state, be maintained against a supervisor of high-
ways for an injury occasioned to the property or person
of a citizen, by reason of a bridge on the public road
being out of repair? And upon this question, there is
some conflict of anthority; bat this conflict seems to
consist in exceptional cases, except in the state of New
York. In that state it seems to be settled by the more
recent decisions, that all officers are liable to a private
action for negligence, excepting, however, judicial action
from such liability; but it must, however, be observed
that this doctrine of liability of all officers to private
action, is a great departure from the earlier decisions of
that state, and, therefore, it may be proper to briefly
refer to the New York cases, and notice how this depar-
ture obtained in that state.

In Hutson v. The City of N. Y., 5 Sandf, 321,
Sandford, J., says, the true distinction is that “when
the duty is to individuals specially, for a reward emanat-
ing from themn, a civil action may be brought for neglect,
whether of themselves or their subordinates; but when
it is a duty to the public generally, undertaken alike for
all citizens, the remedy for neglect is by indictment only,
together with removal from office, when prescribed by
law.”



JANUARY TERM, 1877. 387

McConnell v. Dewey.

In Bartlett v. Crozier,17 Johns., 440, Chancellor Kent,
in delivering the opinion of the court, Aeld, that no civil
action will lie against an overseer of highways, at the
suit of an individual, for an injury which he has sus-
tained in consequence of the neglect of the overseer to
keep a bridge in repair; nor, it seems, against the com-
missioners of highways, though if such private action
would lie at all, it would e against them. Freeman ».
Cornwall, 10 Johns., 470.

This seems to have been the settled rule in that state
until the case of The Mayor, etc., v. Furze, 3 Hill, 617,
in which Judge Nelson seems to have based his opinion
upon the case of Henly v. Mayor ete. of Lyme Regis 5
Bing.,, 91. He quotes with approval, from the latter
case, the broad expression that it “was undoubted law,
that where an indictment lies for non-repair, an action
on the case will lie at the suit of a party sustaining any
peculiar injury.”  But when the questions involved in
the case of Lenly v. The Jlayor etc. are critically exam-
ined, it seems clear that this expression partakes more
of the nature of a dictum than an authority, and that it
was incautiously used. It must, however, be observed,
that as a role of law, any such general remark of the
judge, expressed in an opinion, should be understood
with reference to the case under consideration, and not
as extended to a class of cases subject to the operation of
a different principle, and, therefore, the proposition
above quoted should be taken with considerable limita-
tion, and be applied alone to the case in which it was
asserted.

It has, however, been said that the cases cited in
Henly v. The Mayor ete. do not sustain the proposition
enunciated. The argument in that case is, that there is
no distinction between a liability by prescription and a
liability arising within the memory; that if the origin
of the liability was legal, it is wholly unimportant when
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it took place, and then it is added: “We do not go the
length of saying that a stranger can take advantage of
an agreement between A.and B., nor even of a charter
granted by the king, when no matter of general and
public concern is involved; but where that is the case,
and the king, for the benefit of the public, has made a
certain grant imposing certain public duties, and that
grant is accepted, we are of opinion that the public may
enforce the performance of these duties by indictment,
and individuals peculiarly injured, by action.”” This
rule applies strictly to corporations by charter or pre-
seription, where an original liability attaches, and not to
political subdivisions of the government, constituting
quast corporations. In the case referred to by Judge
Nelson, the king by letters patent granted to the defend-
ant, the borongh or town by the name of Lyme Regis, a
charter, and also the pier, quay or cob, with all the liber-
ties, profits, etc., belonging to the same, and remitted
part of the rents, declaring in the grant that the mayor
and burgesses, and their successors, should repair, main-
tain and support the buildings, banks, sca shore, ete.,
within the said borough, or situated between the same
and the sea, at their own costs and charges. Hence, the
argument seems to be based on the ground that having
accepted the charter with its benefits and profits and the
duties imposed, the defendant Lecame legally bound to
keep the buildings, ete., in repair, for the reason that the
thinge granted by the charter were the consideration for
the repairs to be made.  This seems to be the extent to
which the doctrine of liability can be legitimately carried
in the case of Henly v. The Meyor ete. of Lyme Reg:s,
and it will not be questioned that this is the settled rule at
the present day. It applies to chartered corporations
which derive some advantage to themselves.

The case of The Muyor cte. . Furz., which seems to
have been based wholly on that ot Ilenly o The Mayor
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ete. of Lyme Regis, was soon followed by that of Adsit
v. Brady, 4 1111, 632, though in the latter it is said, that
the “neglect should have been charged to be willful and
malicions.”  And this departure from the common law
doctrine has ever since been followed in the courts of
New York. And in Robinson v. Chamberlain, 3+ N.
Y., 389, the doctrine of liability to private action for
negligence is extended to all officers, except that “reason
and public policy alike exempt judicial action from lia-
bility, in order to secure the perfect independence of the
judiciary and for other controlling reasons.”

Ts this departure from the earlier adjudicated cases in
New Yorlk sustained by the common law? I think not.
On the contrary, the doctrine that a private action can-
not Le maintained, at common law, for an injury sus-
tained by neglect of one whose duty is to repair high-
ways, seems to be a very ancient one. In Brook’s Abr,,
Title, Action on the Case, it is said upon the authority of
the Year Books, that if a highway be out of repair, so
that a horse was ruined and injured, no action lies by the
owner against him who ought to repair it, for it is a
public matter and ought to be reformed by presentment;
and this doctrine was affirmed in the case of Russell v.
Men of Devon,2T. R., 608, in which Ashurst, J. deliv-
ered the opinion, and after giving other reasons why the
action could not be sustained, says: “DBut I think the
case cited from Brook’s Alr. is a direct authority to
show, that no action could be maintained; and the reason
of that case is a good one, namely, because the action
must be brought by the public.”

That case was followed in the case of Riddlev. The
Proprietors, ete., T Mass., 186, also in Waltham v. Kemp-
Jer, 55 Tll., 349, in which the court says, that with but
few exceptional cases, this doctrine of non-liability to
private action, at common law, has been held ever since
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the case of Zussell v. The Men of Devon. Dunlap ».
Knrapp, 14 Ohio State, 68.

In Young v. The Commissioners of Roads, 2 Nott &
McCord, 537, it is said, that it is diffcult to imagine a
more prolific source of litigation than would be found
in the responsibility of commissioners of roads, in pri-
vate actions, for neglect of duty to every individual who
may be injured by such neglect. In the case of Russell
v. The Men of Devon, it was held, that such action
would not lie against an overseer of the roads, for an
error of judgment in the execution of his trust. No
case can be found in which such an action has been sus-
tained. ‘Where an officer has been appointed to act, not
for the public in general, but for individuals in particular,
and from each individual receives an equivalent for the
services rendered, he may be responsible in a private
action for a neglect of duty, but where the officer acts
for the public in general, the appropriate remedy for his
neglect of duty is a public prosecution.” Harmon v.
Tappenden, 1 East, 555.

In the case of T%e City of Providence w. Clapp, 17
How., 167, the liability is founded on the thirteenth sec-
tion of the statute of Rhode Island, which provides a
remedy by indictment, and also a liability “to all per-
sons who may in any wise suffer injury to their persons
or property by reason of any such neglect.” But the
‘court say, that, “it is admitted, that the defendants are
not liable for any injury complained of at common law,
but that the plaintiff must bring the case within the
above statute to sustain the action.” Cooley on Const.
Lim., 247. Mower v. Leicester, 9 Mass., 250. Far
num v. The Town of Concord, 2 N. H., 392. Adams
v. Wiscasset Bank, 1 Me., 361. Bazter v. Winouski
Turnpike, 22 Vt., 123. Eastman v. Meredith, 36 N.
H., 284. Trustees, etc.,v. Cottom, 11 Ind., 216. Andin
Freeholders v. Strader,3 Har. (N. J.), 118, after a careful
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review of the English and American cases, and hold-
ing the common law doctrine of noun-liability to private
action in such case, it is said, that “from the earliest
times, both in England and in this country, the immedi-
ate duties of attending to the erection and repair of
public bridges have been placed by law upon some pub-
lic officer, chosen for that purpose; and yet not a solitary
case is on record of such public officer having been held
iiable for damages to individuals by reason ot a neglect
of his public duties.”

Shearman and Redfield on Negligence, section 166,
say, that, “in speaking of the liability of non-judicial
public officers to civil action by private persons, it will
be found eonvenient, if not indeed necessary, to a proper
understanding of the decided cases, to make a distinc-
tion between those officers whose duties are of a general
public nature, and who act for the profit of the public at
large, and that other class of officers who are appointed
to act, not for the public in general, but for such indi-
viduals as may have occasion to employ them for a
specific fee paid.” Upon this distinction, it seems the
commdn law rule is founded, and is sustained by reason
and prineiple, for in the one case, the officer acts for the
public in general, and the manner in which he executes
his trust is a matter between him and the public; but in
the other, he acts for the individual for a reward emanat-
ing from him, and, therefore, the manner in which he
performs his duty is a personal matter between him and
the individual; and it seems, that in the former case, the
rnle can only be changed by direct legislative enactment;
and T understand that the right of private action for an
injury sustained by reason of the public roads being out
ot repair, is given by statute in the New England States,
and in Wisconsin, Alabama, and Georgia, and also in
Missouri, when there is willful neglect to keep the roads
in repair, and in Iowa, npon notice in writing that any
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bridge, or other portion of the public road is unsafe, and
the same is not repaired.

Would it not, to say the least, be an unwise, if not a
dangerous exercise of power, for courts, in contravention
of the settled rules of the common law, to make laws
giving the right of private action against public officers,
whose duties are of a general nature, and who act for the
benefit of the public at large, and not for the individual
for reward therefor? And as aroad district consists of a
political sub-division of a county, in and for which a
supervisor is elected, is it not alone within the province
of the legislature to defitie his duties and legal responsi-
bilities? The legislature have done so; and the tenth
section of the statutes relating to public highways pro-
vides, that if the supervisor neglects to keep the roads
in his district in good repair, as the means under his
control would reasonably enable him to do, he shall be
liable on his official bond to pay a fine, to be recovered
by civil action before any justice of the peace in the
county.

It is not to be presumed, that the legislature intended
to charge the officer cntrusted with the repair of roads
and bridges with any greater responsibility by action
than the penalty provided by statute, for neglect of duty.
It it had been the legislative intent to introduce a new
remedy for the benefit of individuals, it would certainly
have said so by express provision, giving the injured
party the right of private action against the officer. Dut
again, section sixteen provides, that the county commis-
sioners may let contracts to the lowest competent bidder
for the improvement of such roads as may be of general
necessity, and to pay for the same by orders on the county
treasurer, payable out ot the county road fund. Then, if
the road (and a bridge is a part thereof), is of general
necessity, and if a private action would lie, who is liable
to such action, the county for the neglect of the com-
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missioners to make the improvement, or the supervisor
for his neglect to do so? May it not be difficult to deter-
mine which would be the responsible party?

It seems clear, that the responsibilities of a public
officer who acts for the public at large only, must be
defined by legislative authority; and that the right of
private action for an injury occasioned to an individual
by reason of a defect in a public road or bridge can only
be given by legislative enactment, and, therefore, we are
of opinion that the judgment of the court below must
be affirmed.

JUDGMENT AFFIRMED.

Cuaries C. Wurre, TrEasoreR, axp Tie Covnry Con
MISSIONERS OF LAncAsTER COUNTY, PLAINTIFFS IN ERROR,
v. Tur Burnixerox axp Missourt Rivir RArLroan
CoMPANY, DEFENDANT IN ERROR.

1. Government Grant of Lands to Railroad. Under section
20, of the act of Congress, approved July 2, 1864, providing that
when ‘‘the Burlington and Missourl River Railroad Company
shall have completed twenty consecutive miles of its road, the
President of the United States shall appoint three commissioners
to examine and report to him in relation thereto, and if it shall
appear to him that twenty miles of said road have been com-
pleted as required by law, then, upon certificates of said com-
missioners to that, effect, patents shall issue conveying the right
and title to said lands to said company,”” etc.: Held, that until
such certificate was issued the company did not become the equit-
able owner of such lands.

2, ——: TAXATION OF RATLROAD LaNDS. The question of the
taxation of lands, where there is no exemption in the grant, is
governed by the laws of the state.

Error from the district court of Lancaster county.

The action was brought by the defendant in error,
who was plaintiff in the district court, to enjoin the
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plaintiffs in error from collecting taxes levied for the
year 1871, upon certain lands situated in Lancaster
county. A general demurrer was filed by each of the
defendants below to the petition, which demurrers were
overruled by the court, and judgment rendered perma-
nently enjoining the collection of said taxes. They
thereupon brought the cause here upon petition in error.

Brown, England & Brown, for plaintiffs in error,
cited Junnewell v. Cass County, 22 Wall., 464. Gwynne
v. Niswanger, 15 Ohio, 367.  People v. Cohen, 31 Cal.,
210.  Astromwv. Hammond, 8 McLean, 107. Carrol ».
Perry, 4 1d. 25.  Blackwell on Tax Titles, 411. Cooley
on Taxation, 6. Atwater v. Schenck, 9 Wis., 160.
Witherspoon v Duncan, 4 Wall., 210.  Carroll v. Saf-
Jord, 3 How., 441.  People v. Shearer, 30 Cal., 645.

T. M. Marquett, for detendant in error, cited (lark
‘v. Norton, 49 N. Y., 243.  Myyatt v. Washburn, 15 N.
Y., 316. Clark v. Norton, 49 N. Y., 247. LPeople v.
Sups. of Chenango, 11 N. Y., 563. Freeman v. Kenney,
15 Pick., 4. ZLyman v. Fiske, 17 Pick., 231. Des
Moines v. The County of Polk, 10 Iowa, 1. Fisher ».
Stute, 16 I, 394. Cooley on Taxation, 260. People
v. Kokl, 40 Cal,, 127. ZLong v. Culp, 14 Kan., 412.
McShane v. U. P. R. L., 22 Wall, 444. Cedar Rap-
ids & dMo. River . B. Co. v. Woodbury, 29 Towa, 247.
Westfall v. Preston, 49 N. Y.,354. Des Moines Navi-
gation and B. R. Co.v. Polk County, 10 Iowa, 1.

MaxwEeLL, J.

The petition alleges that the third twenty miles of the
Burlington and Missouri River Railroad in Nebraska,
commencing in section twelve, township number eleven,
north, range eight, east of the sixth principal meridian,
and ending in section seven, township nine, north, range
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six, east, was completed on the 22d day of April, 1871.
It is also alleged that the assessors of the different pre-
cinets in Lancaster county, on or about the 20th day of
March, 1871, put down upon their lists among other
Jands in said county the lands in question, for the pur-
pose of taxation.

Section 20, of the act of Congress, approved July 2,
1864, provides: “That whenever said Burlington and
Missouri River Railroad Company shall have completed
twenty consecutive miles of the road mentioned in the
foregoing section, in the manner provided for other roads
mentioned in this act, and the aet to which this is an
amendment, the President of the United States shall
appoint three commissioners to examine and report to
him in relation thereto, and if it shall appear to him
that twenty miles of said road have been completed as
required by this act, then, upon certificate of said com-
missioners to that effect, patents shall issue conveying
the right and title to said lands to said company, on
each side of said road as far as the same is completed, to
the amouut aforesaid; and such examination, report and
conveyance, by patents, shall continue from time to time,
in like manner, until said road shall have been com-
pleted.” Commissioners were duly appointed by the
President in July, 1871, who, on the 20th day of Novem-
ber, 1871, made their report to the President, properly
certified, that eighty miles of said road, commencing at
Plattsmouth, thence west, had been built and equipped
as required by law.

Is such a certificate a condition precedent to the right
of the company to the lands in question? We think it
is. The law required the road to be constructed in the
manner prescribed, and to be a first class road in all
respects. The certificate, therefore, was the evidence by
which it was determined that the company had complied
with the law in the construction of their road, and the



396 SUPREME COURT OF NEBRASKA,

White v. The B. & M. RR. R. Co.

company then were entitled to their lands on the pay-
ment of the necessary costs.

It is urged, however, that the lands are not taxable
until the costs of selecting, surveying and conveying are
paid by the plaintiff. ~ Section twenty-one of the act
provides, “that hefore any land granted by this act shall
be conveyed to any company or party entitled thereto
under this act, there shall first be paid into the treasury
of the United States the costs of. surveying, selecting
and conveying the same Dby the said company, or party
in interest, as the titles shall be required by the said
company, which amouunt shall, without any farther
appropriation, stand to the credit of the proper account,
to be used by the Commissioner of the General Land
Office for the prosecution of the surveys of the public
lands along the line of said roud, and so from year to
year until the whole shall be completed as provided under
the provisions of this act.”

In Railway Co. v. 3 cShane, 22 Wallace, 462, the
supreme court of the United States, in construing a
similar provision in the act creating the Union Pacific
Railroad Company, say: * But the proposition that the
state cannot tax these lands while the cost of surveying
them is unpaid, and the United States retains the legal
title, stands upon a different ground.

The act of 1864, section twenty-one, declares, that
before any of the lands granted by this act shall he con-
veyed to the company, there shall first be paid into the
treasury of the United States the cost of surveying,
selecting, and conveying the same.

That the payment ot these costs of surveying the land
is a condition precedent to the right to receive the title
troin the governmenlt, can admit ot no doubt., Until this
is done, the equitable title of’ the company is incomplete.
There remains a payment to be made to pericet it.  There
is something to be done, without which the ecompany isnot
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entitled to a patent. The case, clearly, is not within the
rule which authorizes state taxation of lands the title of
which is in the United States.

The reason of this rule is also fully applicable to this
case. Tue United States retains the legal title by with-
holding the patent, for the purpose of securing the pay-
ment of these expenses, and it cannot be permitted to
the states to defeat or embarrass this right by a sale of
the lands for taxes. If such a sale could be made, it must
be valid if the land is subject to taxation, and the title
would pass to the purchaser. If no such title could
pass, then it is because the land is not liable to the tax;
and the treasurers of the counties have no right to assess
it for that purpose. But when the United States parts
with her title, she has parted with the only means which
that section of the statute gives for securing the payment
of these costs.

It is by retaining the title that the payment of the
costs of survey is to be cnforced. And so far as the
right of the state to tax the lands is concerned, we are
of opinion that when the original grant has been per-
fected by the issue of the patent, the right of the state to
tax, lilke the right of the company to sell the lands, has
become perfect.”

As there is no condition attached to the grant of these
lands by which they are exemnpted in any manner from
taxation, #hat question must be determined by the revenue
law of this state. Section cne, General Statutes, 8§96,
provides for certain exemptions, among which * the
property of the United States and this state, including
school lands,” are included. Section two provides,
“that all other property, real and personal, within this
state, is subject to taxation in the manner herein directed;
and this section is intended to embrace lands and lots in
towns, including lands bought from or donated by the
United States, and from this state, and whether bonght
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on credit or otherwise.” This court, in construing this
section, in Hagenbuck v. Reed, 3 Neb., 23,say: “Now,
to us it seems quite clear that the plaintiff’s land is
included in this description of property subject to tax-
ation. It had been the property of the state, but at the
time the taxes were levied it had been bought on credit
by the plaintiff, who thereby became the owner, not of
the fee, to be sure, but, nevertheless, the owner in the
same sense that he would have been had his purchase
been made from a private person on like terms.” We
see no reason why this rule should not be applied to
lands granted to a railway company, like the case at bar.
When the road is accepted, the company becomes the
equitable owner of the lands donated.

Although the costs of surveying, selecting and con-
veying must be paid Dbefore the United States can be
required to part with the legal title, yet it is evident that
the United States have a mere special interest in these
lands in the nature of a lien for the amount of fees that
may be due, and cannot be regarded as the owner.
These lands are not open to entry nor settlement under
the homestead or pre-emption laws, and cannot be dis-
posed of so as to defeat the grant to the company. To
all intents, the raiiway company is the owner, and can-
not be permitted to assert its own neglect of duty to
defeat the obligation resting upon it to bear its share of
the public burdens.

It is unnecessary to review the case further. The
plaintiff in the court below was not the owner of the
equitable title to the lands in controversy at the time the
taxes in question were levied. The lands, therefore,
were not liable to taxation. The judgment of the dis-

trict court must be affirmed.
JTDGMENT AFFIRMED.
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JoEN BELLINGER, PLAINTIFF IN ERROR, v. CmarLes C.
Wrarre, Treasurer oF Lawcastrer Counrty, anp E.
L. CHESTER, DEFENDANTS IN ERROR.

1. United States Homestead Act: TAXATION OF LANDS
ACQUIRED UNDER. On the fourth day of November, 1864,
plaintiff entered certain lands as a homestead, under the act
of Congress, approved May 20, 1862, settled upon and improved
the same, and continued to reside thereon until the 11th day of
October, 1871, at which time he made final proof. On or about
the first day of April, 1871, the Jands were duly assessed, and in
July of that year, the county commissioners levied taxes thereon:
Held, that a homestead becomes liable to taxation as soon as the
owner has the right to make his final proof and complete his
title; that an action will not lie to restrain the collection of such
taxes; and that the legal title in such a case is held by the United
States as a trustee, and not as owner.

: : JURISDICTION OF COURTS OF EQUITY. He who
seeks the mterposmon of a court of equity to restrain the collec-
tion of a tax on his real estate, on account of its alleged illegal-
ity, must bring himself clearly within some recognized rule of
equity jurisdiction; and will not be permitted to allege his own
failure to perfect his title, as a ground on which to base a claim
for relief.

Error from the district court of Lancaster county.
The opinion states the case.

Cobb, Marquett & Moore, for plaintiff in error, cited
Nycum v. McAllister, 33 Lowa, 375. Long v. Culp, 14
Kan., 412. Commissiocners v. Chipman, Id., 532.

Brown, England & Brown, for defendants in error,
cited Hunnewell v. Cass Co., 22 Wall,, 464. People v.
Cohen, 31 Cal., 210. Gwynnev. Niswanger,15 Ohio, 367.

MaxweLL, J.

The plaintiff in his petition alleges, in substance, that
ever since the first day of October, 1872, he has been the
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owner in fee simple and has been in the peaceable posses-
sion of the east half of the southeast quarter, and the
southeast quarter of the southeast quarter of scction
thirty-four, in township twelve, north of range eight, east
of sixth principal meridian. That on the fourth day of
November, 1864, the plaintiff applied to the local land
office at Nebraska City to obtain title to the lands in
question, by virtue of the act of Congress approved May
20, 1862, entitled “ An act to secure homesteads on
the public domain;” that plaintiff settled upon and im-
proved said lands, and has resided thereon from the fifth
day of April, 1863, to the eleventh day of October, 1871,
when plaintiff made final proof of settlement, residence
apon, and cultivation of said lands, and paid the fees and
commissions due the register and receiver of the local
tand office for the entry of said tracts of land; that on
the first day of October, 1872, a patent was issued to the
plaintiff for said lands; that on or about the first day of
April, 1871, the assessor of Mill precinet, in Lancaster
county, assessed said lands for taxation, and on or about
the twelfth day of July, 1871, the county commissioners
of said county levied divers taxes on said tracts of land,
amounnting in the aggregate to the sum of $25; that on
the thirty-first day of October, 1872, the treasurer of said
county sold said tracts of land for said taxes to one Ches-
ter. The plaintiff alleges that the assessment of said
lands was void, because at the time of making the same
the legal and equitable title to said premises was in the
United States, and that said lands, therefore, were not
subject to taxation. Wherefore, plaintiff prays for an
injunction, ete.

Was the plaintiff the owner of these lands at the time
of the assessment complained of? 'We think he was. It
is true he did not have the legal title. Dut from his own
statement of the facts he had so far complied with the
provisions of the homestead Jaw, by residing upon and
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cultivating the land for more than five years, that he
could complete his title at any time by making final
proof and paying the fees required by law. The United
States did not own these lands, but held them simply as
a trustee, having no interest therein, except a mere
special interest for the amount of unpaid fees. The
plaintift was the real owner and could not be deprived
of the title, except through his own neglect. ~All lands
owned by individuals or private corporations, not specifi-
cally exempted, are taxable. The design of the law is to
make the burdens of taxation as nearly equal as possible
by requiring all lands, subject to taxation, to be assessed
yearly according to a uniform rule—the real value at the
time of the assessment. “Taxation is an act of sover-
eignty to be performed, so far as it conveniently can be,
with justice and equality to all. Exemptions, no matter
how ineritorious, are of grace, and must be strictly con-
strued.”  Crawford v. Burrel Township, 53 Penn.
State, 219.

In Ilagenbuck v. Reed, 3 Neb., 17, this court held
that school lands purchased from the state on credit
were taxable, and in the case of White v. The B. & M.
R. R. Co., ante, page 393, it was held that lands donated
to the company by the United States, of which they were
in equity the owners, were taxable, notwithstanding the
failure of the company to pay certain costs and charges
required by law. He who seeks the interposition of a
court of equity to restrain the collection of a tax on his
real estate on account of its alleged illegality, must
bring himself clearly within some recognized rule of
equity jurisdiction; and he cannot be permitted to allege
his own failure to perfect his title in a case like this,as a
ground on which to base a claim for relief.

In our view of the law, a homestead is liable to taxa-
tion as soon as the owner has the right to make his final
proof and complete his title. ~The tax, therefore, so far

Vor. v.—26
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a8 appears from the petition, was legally levied, and us
this is the only question at issue, the judgment of the
district court, dismissing the case, is affirmed.

DEcREE AcOORDINGLY.

Jorn HUTCHINSON, PLAINTIFF IN ERROR, v. Barner
ASHBURN, DEFENDANT IN ERROR.

L. County Commissioners. Two members of the board of
county commissioners have no authority under the provisions of
Chap. 13., Gen. Stat., to try a third member for an alleged mis-

demeanor.
2. The board of county commissioners consists of three
. persons, and the entire board must sit to hear the case, although
a majority may pronounce a valid judgment.
3. The words ‘“all county officers *” in the first section of the

act [Gen. Stat., 250). are not from the nature of the case intended
to include county commissioners.

Exrror from the district court of Franklin county.

It was an information brought by Hutchinson against
Ashburn before the county commissioners, setting forth
that said Ashburn, who was one of said commissioners,
had been guilty of gross partiality, oppression, corrup-
tion, and habitual drunkenness. The other two commis.
sioners assumed jurisdiction, and upon a trial rendered
judgment removing said Ashburn from office. He
thereupon took the cause on error to the district court.
Upon a trial there the judgment was reversed at costs
of Hutchinson, who brought the cause Lere by petition
in error.

11. 8. Kaley, for plaintiff in error, cited Dillon Mun.
Corp,, 53,179, 182. Angell & Ames on Corp., Chap.
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XII. State v. Bryce, 7 Ohio, 414. State v. Trustees,
5 Ind., 81. Queen ». Sutton, 10 Mod., 76.

J. V. Lucas, for defendant in error.

No brief on file.

MaxweLr, J.

Section 1, Chap. 13, Gen. Statutes (subdivision
“Removal from Office,” page 250), provides that all
county ofticers, including justices of the peace, may be
charged, tried, and removed from office for official mis-
demeanors in the manner and for the causes following:

First. Tor habitual or willful neglect of duty.

Second. For gross partiality.

Third. For oppression.

Fourth. Tor extortion.

Fifth. TFor willful (mal) administration in office.

Seventh. Tor conviction of a felony.

Eighth. For habitual drunkenness.

Section two provides that any person may make such
charge, and the board of county commissioners shall
have exclusive original jurisdiction thereof by summons.

The law of Iowa, from which this chapter of our stat-
utes appears to have been partially copied, provides that
the “ district court shall have exclusive original jurisdic-
tion thereof by summions.”

At common law it was held that a corporation, in the
absence of an cxpress grant of authority, had the right
to remove an officer for just cause. In Rezv. Richard-
son, 1 Buarr., 525, it was held that there were three
classes of offenses fur which an ofticer might be removed.

First. Such offenses as have no immediate relation
to his office, but are of so infamous a character as to
render him unfit to discharge the duties thereof, such as
the offenses of bribery, perjury, forgery, etc.; but in
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order to authorize a removal in this class of cases, there
mnust have been a previous conviction by a jury accord-
ing to law.

Second. Such offenses as were against hLis oath and
the duty of his office; in which cases he might be re-
mnoved on trial and conviction by the corporation.

Third. For offenses not only against his daty as an
ofticer, but also indictable by the law of the land. But
the power to remove, unless delegated to a select body,
must have been exercised by the entire corporation.

Under our statute the board of county commissioners
consists of three persons. Can two members of the board
try the third for an alleged misdemeanor? We think
not. The entire board is counstituted the tribunal, and
must hear the case, although a majority may pronounce
a valid judgment.

It is evident that the legislature did not intend this
act to apply to county commissioners, although its terms
include “ all county officers.’”” That portion of the act is
copied verbatim from that of Iowa, which provides an
independent tribunal for the trial of such causes. Here,
from the nature of the case, county commissioners must
be excepted from the operation of the act.

As two commissioners had no authority to lear and
determine the case, the judgment of the district court
is affirmed; and as the commissioners had no jurisdie-
tion, no judgment can be rendered for costs.

JUDGMENT AFFIRMED.
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L. C. Saara, AssioNEE oF FrANK E. FRYE, PLAINTIFF IN
ERROR, V. S. N. WHITE, DEFENDANT IN ERROR.

1. School T.ands. The mere failure of a purchaser to pay the
interest due on school lands purchased from the state on credit,
does not of itself work a forfeiture of his interest in such lands.

. STATUTORY REQUIREMENTS. Sec. 18, Chap. 70, General
Statutes, provides that notice shall be given by the county treas-

" urer to the purchaser, stating the delinquency complained of, and
requiring the removal thereof by the fulfillment of the covenants
of the bond and contract; and until such notice has been given,
in the manner required by law, a purchaser cannot be divested of
his interest in such lands.

Error from the district court of Colfax county. The
facts upon which the cause was tried below appear in the
opinion.

W. A. Marlow, for plaintiff in error, cited Moore v.
M Intosh, 6 Kan., 39. Welch v. Bryan, 28 Mo., 30.
Gen. Stat., 995.

C. J. Phelps, for defendant in error, cited Act relating
to school lands, and Laws of 1875, 123.

MaxweLL, J.

The following is the agreed statement of facts in the
case:

First. Thatin the year 1871, F. E. Frye purchased
of the state of Nebraska the lands described in defend-
ant’s answer. At the time of said purchase he paid one-
tenth of the purchase price, and agreed to pay the interest
on the balance for the period of ten years, at the expira-
tion of which time he agreed to pay the remainder of the
principal.

Second. That said land so purchased was, at the time
of said sale, school land, belonging to said state.
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Third. That Frye never made any other or further
payments on said land.

Fourth. That the first year after he made the pur-
chase, he broke ninety acres of said land at a cost of
about $300.00.

Fifth. That, in 187 3, Frye became insolvent, and
made an assignment of all his property to this plaintiff
for the benefit of his creditors, which was accepted by
the plaintiff,

Siwth. That the plaintiff, under said assignment, had
the right to collect all sums due him, and to sell and dis-
pose of all real estate and his interest in the same.

Seventh. That, in the year 1874, the defendant pur-
chased from the state of Nebraska the land heretofore
described, paying the price of unimproved land, and no
more.

Eighth. The defendant, after he made said purchase
of said land from the state of Nebraska, executed and
delivered to the plaintiff the note described in the peti-
tion, the only consideration for which was the interest of
the plaintiff under said assignment in and to the improve-
ments on said land.

The case was submitted to the district court on this
agreed statement of facts, and judgment rendered thereon
for the defendant, to reverse which the plaintiff brings
the case into this court by petition in error.

Sec. 18, of Chap. 70, of the General Statutes, provides:
“In case of the violation of any of the covenants in the
contract furnished by the lessee or purchaser, by the non-
payment of moneys at the time specified in the contract
—by the commission of waste upon the land—by the
removal of any improvements thereupon from the land
without the consent of the commissioners—the county
{treasurer shall notify the lessee of his or her delinquency,
and require the removal thereof by the fulfillment of the
covenant of the bond and contract; and if such delin-

’
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quency is not removed within thirty days, the lessee or
purchaser shall yield possession of the premises to the
state of Nebraska, and the property shall thereupon
immediately revert to and be revested in the state; and
the contract shall be dissolved, and the rights of ‘the
Tessee or purchaser, both legal and equitable, therein, be
absolutely determined; and the prosecuting attorney of
the district shall, immediately after receiving notice
from the county treasurer of the violation of his or her
covenants, by the lessee or purchaser of any school land,
proceed against the person in possession of the premises
involved, in the mame of the people of the state of
Nebraska for forcible entry and detainer, and obtain
restitution of the premises in the same manner and with
like effect as in case of tenants holding over.”

A coudition is said to be a qualification annexed to an
estate by the grantor, whereby the estate may be enlarged,
defeated or created upon an uncertain event. Taylor’s
Landlord and Tenant, Sec. 271.

The principal difference between a condition and a
limitation is, that a condition does not defeat the estate
when broken, until it it avoided by an act of the grantor
or his heirs; but a limitation marks the period which is
to determine the estate, without entry or claim.” Id,
Sec. 273. Stearns v. Godfrey, 16 Me., 160.

_ The payment of the purchase money is a condition
precedent which must be fully performed on the part of
the purchaser to entitle him to an estate in fee; but the
mere failure of a purchaser to pay the interest at the
time it becomes due, will not of itself forfeit the estate
of the purchaser in the land. The statute requires notice
to be given by the county treasurer to the purchaser,
stating the delinquency complained of; and requiring
the removal thereof by the fulfillment of the conditions
of the covenants of the bond and contract. It is not
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contended that such notice has been given, or that the
interest of Frye has been forfeited in the land.

By the agreed statement of facts it is admitted that
the plaintiff, under the assignment, had the right to col-
lect all sums due, and to sell and dispose of all real estate
and his (Frye’s) interest therein.

Such being the case, Frye had an interest in the
improvements that the plaintiff was authorized to sell,
and which was a sufficient consideration for the note.
The judgment of the district court is, therefore, reversed,
and the cause remanded for further proceedings.

REVERSED AND REMANDED.

Soroor Distrior NuMeer TweENTY-SEVEN OF SaRPY CoUN-
TY, PLAINTIFF IN ERROR, V. Josgpa B. RANDALL, DEFEND-
ANT IN ERROR.

1. Contract: cONDITIONS OF SAME: EVIDENCE. Where a building
contract provides that the work shall be done under the direction
and superintendence, and to the satisfaction of an architect, to
be testified by certificate under his hand, such architect is thereby
constituted sole arbiter between the parties, and the parties are
bound by his certificate; but if the owner avers that such certifi-
cate was procured by collusion and conspiracy between the builder
and the architect to cheat and defraud him, then evidence is admis-
sible tending to prove such conspiracy and fraud, and that the
building is not erected according to the terms, plans and specifi-
cations of the confract, or in a good workmanlike manner.

ERrror from the district court of Sarpy county. Tried
below before Savaaz, J.

J. L. Webster, for plaintiff in error, cited Ripley v.
Gage County, 3 Neb., 397. Mercer v. Harris, 4 1d.,
77. Kerr on Fraud, 884. Marvin v. Keeler, 5 Conn.,.
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271.  Ogden v. Raymond, 22 Conn., 379. Kauffman
v. Swar, 5 Barr., 230. Woods v. Gummert, 67 Pa. St.,
186. McConshe v. Sawyer, 12 N. H., 396.  Hopkins
v. Sievert, 58 Mo., 201. )

George W. Doane, for defendant in error.
GarrrT, J.

This is an action upon a contract to erect a school
house building. The defendant in error, who was plain-
tiff in the court below, alleged in his petition that he had
performed all the conditions, covenants, and agreements
of the contract, on his part to be performed, and had
erected and finished the building according to the draw-
ings, plans and specifications made by C. F. Driscoll,
architect for the same, and that the same was erected
and finished in a good workmanlike and substantial
manner, under the direction and to the satisfaction of
said C. F. Driscoll, who by the said contract was made
the architect and arbiter to attest the same by writing
under his hand; that the said architect has made and
delivered to him such final certificate, and there remains
due to him on said contract for the work so done, the
sum of 8970.41. He further alleges that he had secured
a mechanic’s lien upon the building and the lots upon
which it stands, and he prays judgment for this balance
and interest thereon, and that the building and lots upon
which it stands may be sold to satisfy such judgment.

The plaintiff in error denies that the defendant per-
formed all and singular the conditions, covenants and
agreements of the contract, or that he erected the build-
ing according to the plans and specifications prepared by
said architect, or that the work was done in a good and
workmanlike manner as provided by the terms of said
contract—of all which facts the said defendant in error,
and the said architect, had full knowledge at the time
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alleged in said petition that the said certificate was made
and delivered by said architect to said defendant in error.
And farther avers that the alleged final certificate was
made with full knowledge on the part of the defendant
in error and said Driscoll of the neglect and failure of
the defendant in error to finish and complete said build-
ing according to the terms of said contract, and that said
C. F. Driscoll and defendant in error did contrive and
conspire together in the making and delivering and
receiving of said certificate, to cheat, defraud and injure
the plaintiff in error, and he was cheated, defrauded and
injured thereby.

It may be noticed here that, as shown by the petition,
this is purely an action at law, under section eight of
the act in relation to mechanics’ liens, and not a suit
‘“in chancery as in other cases of liens” to foreclose such
lien, under the provisions of section seventeen of the same
act. The prayer of the petition limits the relief sought
to a strict judgment, and not a decree of foreclosure of
the lien. Hence, the case was a proper one to be
given generally to the jury, without restricting the
jury to the finding of certain facts only. Ilowever,
the main ground of exceptions to the proceeding relates
to the ruling of the court below in regard to evidence
offered by plaintiff in error and rejected, and to the
charge of the court to the jury. It is very probable
these rulings were made under a misconception, at the
time, of the case of A ercer v. Harris et al., + Neb., 7.
In that case, at page 82, it is said that « by the terms of
the contract, the architect was not only made the sole
arbiter to decide between the parties to the contract, as
to the character and quality of the material furnished for
and work done on the building, but the plaintiff in error
having required the work to be done under the dircction
of this architect, he thereby constituted him as his agent
to superintend the erection of the building. So the only
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question upou these points is, can the plaintiff in error
staud upon or abandon his own contract in this respect
at his own pleasure? We think not. e is bound by
his contract unless he can allege and maintain Jroud
as between the architect and the contracters, but not hav-
tng done this the testimony of witnesses’’ to show the
character and quality of the material furnished, and the
work doue, was properly rejected. And again, it is said
in respect to the certificates of the architect that « 4 is not
alleged that these certificates or writings were obtained
by the contractors through frauwd or by mistake of the
architect, and hence it must be presumed that they were
executed by the architeet in thie honest discharge of his
duty.” It will therefore be seen that the question of
fraud was not raised in that case, and that the testimony
was properly rejected as not being pertinent to the issue
joined by the pleadings. Itisa well established doctrine
of the law that all obligations and contracts, not made in
violation of law, are binding on the parties to them; the
rule is equally well settled that fraud vitiates everything,
contracts, obligations, and even records and judgments of
courts. Chitty on Con., 678. Hoit v. Holcomd, 3 Fos-
ter, 554. And it is an axiom in jurisprudence that in
the adjudication of a cause, the court can only adjudge
upon the issue joined by the pleadings in the case. Now
in the case at bar, the plaintiff in error distinctly alleges
that the contractor and the architect did contrive and
conspire together to cheat, defraud, and injure him, by
the making and delivering and receiving of the final cer-
tificate attested by the architect; and the evidence offered
by plaintiff in error, and objected to and rejected by the
court, tended to show collusion, conspiracy and fraud
between the contractor and the architect in the procure-
ment of the final certificate, attested by the architect.
And as the question of fraud was distinetly raised and
the issue in respect to it was fairly joined by the plead-
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ings in the case, we are of opinion that the evidence
offered was properly admissible, and erroneously rejected.

Again, the court “instructed the jury to return a ver-
dict in favor of the plaintiff on the issues submitted to
them.” Under the law of the case as above stated, it
was the province of the jury to decide from the evidence
all questions of fact material to the issues joined by the
pleadings;and all these questions of fact, together with the
evidence pertinent to the issues joined, should have been
submitted to the consideration and determination of the
jury; but on the contrary, the instruction given took
from the consideration and decision of the jury every
question of fact in the case. This we think was error.
And for the reasons given in this opinion, the judgment
of the district court must be reversed and the cause be
remanded for trial de novo. '

REVERSED AND REMANDED.

Rionarp D. CurRY, PLAINTIFF IN ERROR, V. THE StaTE
oF NEBRASKA, DEFENDANT IN ERROR.

1. Practice in Criminal Cases: QUALIFICATION OF JURORS.
If, upon examination of a juror, it is shown that he has an opin-
ion, founded upon rumor, newspaper reports, or hearsay, and
it shall satisfactorily appear that the character of such opinion
is such that it will not interfere with his rendering an impartial
verdict, it is not error to admit him to the jury. Loose and
anguarded expressions made by persons at the time the offense
is committed and not thought of afterwards, are entitled to very
little, if any, weight, as objections to a juror.

2.

: EVIDENCE. In a prosecution for an assault with intent to
murder, physicians and surgeons may be allowed to testify what
in their opinion would be the natural and probable results of
injuries inflicted by the accused upon the person assaulted.
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3. : ASSAULT WITH INTENT TO MURDER. Under the statute,
an assault with intent to murder is but one offense, and if the
indictment contains no other, a general verdict of guilty is good
and valid.

4. : INSTRUCTIONS TO JURY. When instructions requested

are substantially given in the charge prepared by the court on its
own motion, it is not error to refuse to repeat them, though
expressed in language different from that used by the court.

Error from the district court of Douglas county.
Tried below before Savaeg, J. It was a re-trial of the
cause, granted by this court, and reported in 4th Neb.,
545. Resulting in the convietion of the prisoner he
again sued out a writ of error to this court.

C. A. Baldwin, for plaintiff in error.

@eorge H. Roberts, Attorney Géneral (with whom
was John M. Thurston), for the state.

GANTT, J.

The plaintiff in error was indicted for an assault with
intent to murder one Edward Rosewater. )

The main ground of error relied on relates to the sup-
posed disqualification of Charles Wilkins, a juror, who
after his examination upon his woir dire, was challenged
for principal cause, and the ground of the challenge is
that he had expressed an opinion in relation to the issue.
It is a constitutional guaranty that in all criminal pros-
ecutions the accused shall have the right of “a trial by
an impartial jury,” that is, a jury “not biased in favor
of one party more than another; indifferent; unprej-
udiced; disinterested.” This right to have an impartial
jury cannot be abridged, and therefore, the body of the
triers should be composed of men indifferent between
the parties, and otherwise capable of discharging the
duty of jurors. Whether, in the practical administra-
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tion of justice, the right is infringed, is necessarily a
judicial question; and whether, in a particular case, a
proposed juror has the state of mind which will render
aim impartial, is a question of fact, which it is the duty
of the court, trying the case, to decide. “The constitu.
tion does not prescribe rules of evidence; it only
requires the fact of the impartiality of the jury to
exist,”” and therefore “the previous demeanor of the
juror, the information he may have received, or the
opinions he may have entertained or expressed, are only
evidence of the state of his mind, and are material only
as they may tend to show a free judgment of the case,
the existence of prejudice against either of the parties, or
his indifference between them ;” and from all the evidence
disclosed, the court must decide whether the jurors have
the qualifications which the constitution requires they
should possess. However, by the provisions of section
468 of the criminal code, it seems that if a juror has
formed or expressed an opinion, founded upon conversa-
tions with witnesses of the transaction, or reading re-
ports of their testimony, or hearing them testify, he
may for such opinions be successfully challenged for
principal cause, without further examination; but if his
opinion is founded upon reading newspaper statements,
communications, comments, or reports, or upon rumor,
or hearsay, it will not disqualify him as a juror, if from
all the evidence disclosed the court shall be satisfied that
he will render an impartial verdict. This latter clause of
the section is not repugnant to the constitutional guar-
anty; it simply prescribes, as a rule of evidence that an
opinion based on such grounds shall not be conclusive
evidence of incompetency, and it leaves the judicial
mind perfectly free to find the fact of the juror’s com-
petency, or incompetency, according to the truth, from
the evidence submitted. Hence, “if from the investi-
gation, the court is satisfied that the character of the
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opinion is such that it will not interfere with the jurors
rendering an impartial verdict, it is authorized to admit
him to the jury; but if not satisfied, he is to be re-
jected.”  Cooper v. The State, 16 Ohio State, 331.

The juror Charles Wilkins, on his examination, dis-
tinetly stated several times that he had not formed or
expressed an opinion as to the guilt or innocence of the
accused. However, on cross-examination by counsel
for the accused, to the question: “Do you say you have
formed an opinion as to the guilt or innocence of the
defendant?” He answers, “I have;’’ but we think the
juror very satisfactorily explains this answer, when he
afterwards stated that he had read and heard of the case,
but did not pretend to have heard all the case, and that
he had thought nothing about it since the temporary
opinion was expressed, which he got for a moment.
Loose and unguarded expressions made at the time
the offense was committed, and not thought of after-
wards, are entitled to very little weight; and it can
scarcely be said that the opinion of the juror amounted
to anything more than such an expression. It is not
claimed that he heard any conversation of witnesses of
the transaction, or read reports of their testimnony or heard
them testify, and, therefore, if his expression is consid-
ered as an opinion formed, it would merely be hypothet- -
ical, dependent alone upon what he read and heard, with-
out pretending to know all the facts and circumstances
of the case. In McCausland v. Crawford, 1 Yeates,
378, it is said that “prejudging and giving an opinion on
a statement of certain facts, are very different things.
The first implies a strong disposition to favor one side
or the other; a determination to find one way, let the
evidence be what it may. The last involves the truth of
certain facts and propositions in the sentiments deliv-
ered; and impressions thus made may be effaced by the
production of other evidence.”” The first renders the
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person incompetent as a juror; the second is an opinion
only binding or influencing the juror, provided the case
should turn out as represented, and this is a hypothet-
ical opinion. And such hypothetical opinion is natural
to the human mind, for experience teaches us that few
persons can keep their minds from the expression of some
opinion upou hearing the strong one-sided statements
made by rumor or newspaper comments. Rogers,J., in
delivering the opinion in the case of T%e Commonwealth
v. Flanagan, T Watts & Sergeant, 422, very justly
remarks, that “it is difficult, if not impossible for men,
in moments of general excitement to repress all feelings,
and refrain from expressing themselves in strong and
emphatic langnage, which means but little at the time
and is soon forgotten, having none or very slight influ-
ence on their future conduct.”

In Bawxter v. The People, 3 Gilm., 377, it is said that
“most jurors, when inquired of as to their opinion, have
not been in the habit of carefully analyzing their minds
on the subject, and the first answer which they give,
especially to questions ingeniously framed to elicit a
desired reply, may be very far from giving the true state
of the person’s mind. Ience, it is not uncommon to
observe during the examination by the counsel on either
- side, the most palpable contradictions in the expressions
used by jurors in giving the extent of their opinions,
and that too by men of intelligence and integrity. It
often happens that a juror way suppose that his belief
in the existence of a certain fact, will constitute an opin-
ion, when in truth it may be necessary to establish a
great many other facts, before the guilt or innocence of
the party could be established. A man may be charged
with murder, and the juror may have no doubt but that
the person alleged to have been murdered, was killed, and
that the accused killed him, and yet have no sort of an
idea whether the homicide were justifiable, excusable or
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felonious. No one will pretend that such a juror has an
opinion of the guilt orinnocence of the accused. It such
opinions were to disqualify jurors, it wonld in very many,
if not in a majority of instances, be utterly impossible to
get a jury in these cases.”

In the case under consideration the evidence does not
tend to show that the juror had any fixed and definite
opinion as to the guilt or innocence of the plaintiff in
error. Such an opinion is necessary to sustain a chal-
lenge for principal cause; but an opinion imperfectly
formed or merely hypothetical, “ may be urged by way
of challenge to favor, which is to be allowed or disallowed,
as the triers may find the fact of favor or indifferency.”
No such challenge was made in the case. Bawter v. T/ze
People, supra. The State v. Benton, 2 Dev. & B
The People v. Bodine, 1 Denio., 308.

It is contended that the court erred in admitting the
testimony of several medical men, who were examined
on the part of the prosecution, in respect to the natural
and probable result of the injuries inflicted on L. Rose-
water by the accused. The questions propounded to
these witnesses upon the subject are all substantially like
the following: ¢ State what in your opinion would be
the natural and probable result of such injuries as you
found upon Mr. Rosewater’s head?” The charge in the
indictment is an assault with intent to commit murder.
The intent therefore is an essential and material ingredi-
ent to constitute the offense charged; and this intent is
an important question of fact to be determined by the
jury from the evidence in the case; and we think that
all evidence which tends to disclose the natural and prob-
able results of the acts of the accused, and to reflect light
upon the question, may be admitted. It is true that
such evidence consists of opinion only, but, because the
physician has made the subject of inquiry a particular
object of study, the law makes his opinion competent

Vor. v.—27
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evidence whereby the facts which science supplies to hin,
through him are made available to the jury. Tt seems
well settled as a rule of law that physicians and surgeons
may be allowed to say, upon a state of facts testified
either by themselves or other witnesses, whether in their
opinion a particular wound or blow deseribed, would he
adequate to cause death, or even whether such wound
was, in their opinion, the cause of death. In a prosecu-
tion for murder, the object of such evidence relates to
the inquiry of fact, whether the killing was or was not
with a felonious or malicious ¢nfent. And why shall
not the rule apply to prosecutions like the one under
consideration? In either case the fact sought to be
proved is the ¢nfent; and we find no reason why al] evi-
dence which legitimately reflects light upon the subject
of inquiry, should not be admitted. 1 Phil. on Ev., 378.
Bex v. Hurvey, 2 B. & C., 268. Commonwealth ».
Rogers, T Mete., 504.  Livingston’s Case, 14 Gratt., 603,
llathorn v. King, 8 Mass., 371. And in the case ot The
State v. Shiclds, 1 West Law Journal, 118, it is held
that if’ death is the natural and probable consequence of
wounds inflicted in an assault, the jury may infer that
death was intended. Weare of opinion that the evidence
was properly admitted. But it may be proper, however,
to observe, that the opinion of medical men insuch cases,
should be considered in connection with the evidence of
other facts, namely, the language of the accused uttered
at the time of the assault, the violence of the assault, the
nature and kind of weapon used, and from all the circum-
stances disclosed by the testimony, the jury must deter-
mine the question of fact as to the intent of the accused.

In regard to the verdict it is only necessary to remark
that, by statutory provision, an assault with intent to
mnurder is but one offense, and as this is the only offense
charged in the indictment, we can have no doubt of the
validity of a general verdict of guilty.
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The several instructions asked to be given to the jury
on the part of the plaintiff in error, and refused, were
substantially and very fairly given in the general charge
of the court to the jury.

We find no sufficient grounds in the record to disturb
the judgment of the court below in this case.

JUDGMENT AFFIRMED.

JounN MYERS, PLAINTIFF IN ERROR, V. RriNnArT KoENIG,
DEFENDANT IN ERROR.

Forcible Entry and Detention of Real Property. Ina
proceeding for forcible entry into property, the gravaien of the
action is, the unlawful and forcible entry into and detention of
real property, in the trial of which title to real estate cannot be
drawn in question.

Error from the district court of Butler county. Tried
below before Posr, J.

The plaintiff in error comnenced the action before a
justice of the peace against the defendant for the unlaw-
ful and forcible entry into and detention of real property.
The bill of exceptions shows that plaintift offered in
cvidence a patent of the United States for the lands in
controversy, dated March 1, 1875 and recorded May 4,
1875. Defendant offered receiver’s certificate to Rudolph
Martin dated June 29, 1871, and recorded August 18,
1871, and deed from Martin to him of same date, and
moved the court to dismiss the cause on the ground that
title to real estate was drawn in question, and the justice
was thereby ousted of jurisdiction, which motion the
court overrnled. The justice rendered judgment that the
plaintiff’ have restitution of the premises and recover of -
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the defendant his costs. This judgment was reversed by
the district conrt and plaintiff brought the cause here by
petition in error.

Millet & Son, and E. R. Dean, for plaintiff in error.

Title to real estate was not drawn in question for the
reason that there was no evidence introduced by the
defendant in the trial before the justice that was compe-
tent to draw the title in question. 1 Cokes Inst., 345.
2 Black Com., 195. A justice of the peace may try titles,
so far as they come incidentally in question in deciding
upon unlawful entries. Jarvis v. Hamilton, 16 Wis,,
581. Heritage v. Wilfong, 58 Penn. State, 137. Cary
v. Richards, 4 West Law Monthly, 251.

Iliggins & Crites, and Whitmoyer, for defendant in
error.

The defendant was in peaceable possession of the
premises, and where plaintiff is compelled in the first
instance to prove title to real estate, the jurisdiction is
excluded. Bridewell ». Burcroft, 4 West Law Mon.,
619. Main v. Cooper, 25 New York, 180. Gage v.
Hill, 43 Barl., 46. .

A deed of land is evidence of legal title of as high an
- order as a patent. A patent from the government is no
more conclusive as to the rights of the grantee, than is a
warranty deed from an individual. They are both among
the highest evidences of legal title with the advantages
in favorof the deed. The patent is more fluctuating and
more uncertain. It may issue to-day and be declared
void to-morrow. It may issue to-day to A. and for the
same premises to B. one year hence. Upon the introduc-
tion of the deed in evidence before the justice by defend-
ant. the plaintiff and defendant confronted each other
with their respective evidences ot legal title, and the
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justice had no power to pass upon the. relative validity of
such deeds. 1If the justice conld go behind the deed from
Martin and inquire into his rights to convey, where would
his investigation end? If he could go back ‘one step he
could go back twenty, and inquire into the validity of as
many mesne conveyances. Hisact in deelaring the deed
from Martin, held by Koenig, as of no avail against the
patent held by Myers, is the very act which the law says
he has no power to perform.

In the absence of evidence showing the fraud or can-
cellation of the receiver’s certificate to Martin, the same
in connection with the deed constituted evidence of legal
title in the defendant. Franklin v. Kelly, 2 Neb., 79.
Myers v. Croft, 2 Neb., 481. Dillingham v. Fisher,
3 Wis., 475.

Gaxrtr, J.

Upon error to the district court, the judgment of the .
justice of the peace in this case was reversed, and the
cause was dismissed on the ground that, in the trial
before the justice, title to real estate was drawn in ques-
tion so as to oust the jurisdiction of the justice over the
subject matter. This is the controlling question in the
case, and the only one it is deemed necessary to notice.
Title XXX, Chap. 1, of the civil code defines the juris-
diction of justices of the peace, and provides that they
shall not have cognizance of “actions in which title to
real estate is sought to be recovered, or may be drawn
in question, except actions of trespass on real estate,
which are provided for in this title.” The only action
of trespass upon real estate provided for in this title, is
that for trespass v¢ ef armis, under Chap. 10, entitled
«qction for forcible entry and detention, or forcible deten-
tion only of property.” Hence, it seems that the res.
traint of jurisdiction, contained in the law referred to,
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was not intended to apply to actions brought under Chap,
10 for forcible entry into and detention of real estate.
The jurisdiction given in such actions is well founded in
the principles of jurisprudence, and is not in conflict
with the constitution, for the complaint sets forth an
injury or wrong criminal in its nature, and the gravamen
of the action is, the wnlawful and Jorcible entry into
and detention of real property. Therefore the title to
real estate cannot be drawn in question on the trial of
such action; and it is expressly provided in the law that
the judgment in such action of trespass shall not be a
bar to any after action brought by either party. In
Mitchell v. Davis, 23 Cal., 385, it is said that “if the
defendant has any title or right of possession, it must be
tried in some other action proper for trying snch ques-
tions, but the present is not an action of that kind. He
was not justified in attempting to force any such right by
taking forcible possession of the land in dispute. He
must first deliver up the possession thus foreibly acquired,
and then he may be in a situation to litigate, in a proper
action, any valid right or title he may have to the land.
One great object of the forcible entry act is to prevent
even rightful owners from taking the law into their own
hands and attempting to recover by violence, what the
remedial powers of a court would give them in a peace-
ful mode. 3 Black. Com., 179. Carroll . O’Conner,
25 Ohio State, 617. Jarvis v. Hamilton, 16 Wis., 580.

The judgment of the district court must be reverged,
and the judgment of the justice of the peace in favor of
plaintiff and against defendant is affirmed.

JUDGMENT ACCORDINGLY.
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ReGENTS OF THE UNIVERSITY OF INEBRASKA, PLAINTIFF IN
ERROR, V. J 0N L. McCoXNELL, DEFENDANT IN ERROR.

1. The Regents of the University of Nebraska, as such cor-
poration, may sue and be sued in matters over which express
authority is given to such corporation.

The creation of such public corporation by legislative
authority is not repugnant to the constitntion.

Such public corporation is but part of fthe machinery
employed in carrying on the affairs of state, and is subject to be
changed, modified, restrained or destroyed. as the general inter-
ests and public exigencies may require, withou} infringing pri-
vate rights.

Under the legislative acts of 1869 and 1875, the state
treasurer is made the custodian of all the university funds, to be
disbursed by him upon warrants drawn by the state auditor.

The university corporation acts simply by delegated
authority, and can exercise only such powers as are expressly
given to it; and not having corporate power over: the university
funds, it has no authority to bring and maintain an action to
recover such funds.

Turs action was brought in the distriet court, in Lan-
caster county, by the “Regents of the University of
Nebraska,” against John L. McConnell, to recover of
him the sum of about $3.400, moneys belonging to the
“Regents’ Fund,” which came into the hands of the
defendant as treasurer of the University, under his
appointment by the Regency; and which the defendant
refused to turn over to the state treasurer, as required
by the act of 1875, [Laws of 1875, p. 154,] abolishing
the office of treasurer of the University, and requiring
the fund to be tarned over within sixty days.

The defendant, McConnell, demurred to the plaintiff’s
petition;

First. That the petition did not state facts sufficient
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to constitute a cause of action in favor of the plaintiff,
and against the said defendant; and,

Second. That the plaintiff had no legal capacity to
sue in manner and form, and for the purposes in the
petition stated.

This demurrer, the court, Pounp, J., presiding, sus-
tained, and rendered judgment against the plaintiff, to
which the plaintiff excepted and brought the cause here
by petition in error.

Lamb, Billingsley & Lambertson, for plaintiff in

error.

We claim as a matter of law, that being expressly
empowered by the legislature to sue, the plaintiff’s right
is commensurate with their public duties and trust, and
by a reasonable construction, includes the right to main-
tain this suit for these moneys. Angell & Ames on
Corp., Sec. 23, 24. Todd v». Birdsall, 1 Cow., 260.
School District v. Wood, 13 Mass., 192. Tilden v.
Metealf, 2 Day, 259. School District v. Malcoon, 4
Wis., 719. Fast River Bank v. Judah, 10 How. Pr.,
135.

J. B. Webster, for defendant in error.

A public officer or board cannot in their own names,
or officially, maintain an action even in cases where they
are entitled to the possession and control of moneys sued
for, unless specially authorized by statute. Commis-
stoners v. Perry, 5 Ohio, 56. Hunter v. Commissioners,
10 Ohio State, 515. State v. Grant, T Blackf, 73.
State v. Wright, 8 Id., 65.

The only proper, or possible construction of the act of
1869, to carry out its intent, or to sustain its validity, is
that the regents are merely the governors of the institu-
tion, and that the institution itself is merely part of the
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system of public instruction, founded, fostered and main-
tained by the state as a part of its educational machinery.
The regents are not corporators, having any beneficial
interest in the property, but mere officers of the state,
mere guardians, servitors of the trusts placed in their
hands, a board of governors of the institution, having
only such power and such privileges as the legislature
from time to time may commit to, or permit to remain in
their hands. The property of the university, its realty,
its personality, its funds, is the property of the state,
subject absolutely to the legislative will in its govern-
ment, and in the control, deposit, and disbursement of
its fands—and the state may at any time without viola-
tion of any corporate right of the regents, change as it
sees fit the trustee, the deposit and control of the fund,
and the government and management of the institution.
Perry on Trusts, Sec. 707. Dort v. Houston, 22 Ga.,
506.

GanrT, J.

The act of Congress, approved April 19, 1864, to
enable the people of Nebraska to form a constitution and
state government, and for the admission of such state
into the Union, granted to the state seventy-two sections
of the unappropriated public lands, to be selected and
located under the direction of the legislature, for the
use and support of a state university and for no other
purpose. The constitution adopted in pursnance of this
act provides that ¢“the principal of all funds arising from
the sale or other disposition of lands or other property,
granted or intrusted to the state for educational pur-
poses, shall forever be preserved inviolate and undimin-
ished; and the income arising therefrom shall be faith-
fully applied to the specific objects of the original grants
or appropriations.”
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Under both the enabling act of Congress and the con-
stitution of the state, it was the duty of the legislature
to establish a state university, and provide for it a polity,
proper and adequate for the government of such an
institution. This duty was performed; and by the act
of February 15, 1869, entitled “an act to establish the
university of Nebraska,” the institution was established
under the name and style of the “University of
Nebraska.” The act declares its objects, vests its gov-
ernment in a board of regents, and confers on this board
certain powers and duties, and provides for the appoint-
ment of a secretary and treasurer by the regents. Sec-
tion five provides that the regents and their successors
“shall constitute a body corporate to be known as ‘ The
Regents of the University of Nebraska,” and as such
may sue and be sued.” It further provides that the
““funds of the University shall be two, to-wit: the endow-
ment fund, and the regents’ fund;” that the state treas-
urer shall be the custodian of the principal of the
endowment fund, which shall be invested under the
advice of the governor and auditor of the state, as pre-
seribed by law, and that the state treasurer shall pay
over monthly to the treasnrer of the university all
moneys belonging to the regents’ fund. By this act
the regents are invested with the essential powers of a
corporation under the corporate name of “The Regents
of the University of Nebraska.” And in respect to all
matters, relating to the wniversity, over which express
authority is given to the corporation, there seems to be
no doubt that it may sue and be sued. And the legisla-
tive authority to create such corporation, for the purpose
of conducting the affairs of the university seems clear
from section one, article VII, of the constitution of
1867, and is not repugnant to article VIII thereof: and
the constitution of 1875 provides that the “duties and
powers” of the board of regents “shall be prescribed
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by law,” and it declares that corporations for « charitable,
educational, penal or reformatory purposes’ shall be
excepted from the inhibition that “no corporations shall
be created by special laws.” Constitution, Art. VIII,
Sec. 9. Sec. 1, Article “ Miscellaneous Corporations.”
But this incorporation, under the name of * The
Regents of the University of Nebraska,” is not, in any
sense, to be considered in the nature of a private
eleemosynary corporation for the general promotion of
learning, because its whole interests and franchises are
the exclusive property and domain of the government
itself, and, therefore, it is in the strictest sense a public
corporation. Public corporations are not limited to
those created for municipal purposes only, but, strictly
speaking, public corporations are all such as are founded
for public purposes, where the whole interests belong to
the government. Trustees of Dartmouth College v.
Woodward, 4 Wheat., 508. And such “ public corpora-
tions are but part of the machinery employed in carrying
on the affairs of state; and they are subject to be changed,
modified or destroyed, as the exigencies of the public
may demand.” 7T7rustees v. Tatman,13 111.,30. ¢ Over
them the legislature has power, not limited by the con-
stitution to impose such modifications, extensions or
restraints, as the general interests and public exigencies
may require, without infringing private rights. All
corporations invested with subordinate powers, for pub-
lic purposes, fall within this class, and are subject to
legislative control.” Inhabitants of Y armouth v. Trus-
tees of North Yarmouth, 1 Am. Law Reg., O. 8., 598.
Coke Litt., § 413. Vin. Abr. Corp., A., 2. Phillips v.
Bury, 2 Term Rep., 346. Allen v. McKeen, 1 Sumn,,
976. People ». Morris, 13 Wend., 825. Penobscott
Broom Corp. v. Lamson, 16 Me., 224. Hence it is
very clear that the rights and franchises of such public
corporations never becomte vested rights as against the
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state, and its charter constitutes no contract in the sense
A the constitutional provision which prohibits the obli-
4ation of contracts being violated. Cooley on Const.
Pim., 193.

Under the act of 1869. the university corporation Lad
«© control over or disposition of the endowment tund,
wnd now by the act of February 23, 1875, the legislature
has deemed it proper to abolish the office of treasurer of
the university, and to make the state treasurer the cus-
todian of the funds appropriated for the support and
maintenance of the university, to be disbursed by him
upon warrants drawn by the state auditor, in the same
manner as funds appropriated for the support of other
state institutions, not incorporated, are disbursed.
Hence, by this latter act, the custody and control of
these funds are taken from the corporation and placed
in the custody of the state treasurer for disbursement;
and under the settled doctrine of the law, in respect to
public corporations of this kind, the legislature had the
undoubted authority to take these funds from the cus-
tody of the corporation, and divest it of any corporate
power over them, and having done so, we think it clear
that the regents, as such corporation, have no authority,
in law, to bring or maintain this action. It acts simply
by delegated aunthority, and can exercise only such
powers as are expressly given to it, or which may be
necessary to carry into effect those powers specially
given.

The judgment of the district court must be affirmed.

JUDGMENT AFFIRMED.
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W. Nessrrr, pLAINTIFF IN ERROR v. 1. J. CAMPBELL,
DEFENDANT IN ERROR.

1. Pleading: DEMURRER T0 ANSWER. A general demurrer to an
answer admits as true all new matter pleaded therein, which con-
stitutes a defense.

2. Practice: aTtacEMENT. A debt due upon a note or bill over-
due, is subject to attachment and garnishment.

: FORECLOSURE OF MORTGAGE: DEFENSE. In a
foreclosure suit, an answer setting up a garnishment of the money

. in the hands of the mortgagor by a creditor of the mortgagee,
and averring that an assignment of such mortgage and note was
collusive, without consideration, and for the sole purpose of
defrauding the creditor of the mortgagee, constitutes a good
defense, if true.

4. Deed : cCOVENANTS: TAXES. Where it appears that a mortgage
security was given in part payment of the land mortgaged, and
that the same land was sold and conveyed to the mortgagor with
covenants against all incumbrances thereon, unpaid taxes, due at
the time of the sale, constitute an incumbrance on the land, and
in a foreclosure suit may be pleaded as an off-set pro tanto.

Error from the district court of Nemaha county.
Tried below before Weaver, J. Judgment was rendered
against Nesbitt who was defendant in the action there,
and he brought the canse here by petition in error. The
opinion states the case.

J. H. Broady, for plaintiff in error.

I. There is no question of negotiable paper in this
action. No paper is negotiable in the commercial sense
after due. The paper in this case was Jong since past
due and dishonored at the time of the first alleged assign-
ment, and hence not negotiable paper, but carried its
infirmities with it into whosesoever hands it went; ever
since due it has been but a chose in action, on a cominon
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footing with other choses in action, all of which can alike
be assigned under our statute subject to all defenses, and
if the ome cannot be attached the other cannot. Code,
sections 29, 30 and 31. Stone v. Elliott, 11 O. 8., 252.
Howe v. Hartman 11 0. 8., 449.

But debts on notes and bills past due can be attached,
and the confusion on the subject arises from the loose
use of the term negotiability, which, in the sense of the -
“law merchant,” never applies to any paper past due.
Drake on Attachment, Sec. 58+. Iill ». K& roft, 29 Pa.
St., 186. Stevens v. Pugh, 12 Towa, 430. Littlefield v.
Dodge, 6 Mich., 326. Hublard ». Williams, 1 Minun.,
54. Enos v. Tuttle, 3 Conn., 27. Dore . Dawson, 6
Ala, 7T12. Camp v. Clerk, 14 Vt., 387. Inglehart v.
Moore, 21 Texas, 501.  Colcord v. Daggett, 18 Mo., 557.
Kimball ». Gay, 16 Vt., 131.

The covenant against incumbrances was part of the
consideration of the conveyance, and was broken when
made, and hence there was a partial failure of considera.
tion which comes in as a counter-claim, and is suscepti-
ble of exact measurement; indeed, is already liquidated
and raised ‘to the dignity of a debt and incumbrance of
perpetual record in the office of the county treasurer.
Long v. Moler, 5 O. S., 272. Funk ». Creswell, 5
Towa, 62.

Under the second defense the plaintiff in error can
show in evidence that since filing his said answer, lie has
been compelled to pay off the said incumbrance. Mosly
v. Hunter, 15 Mo., 322. Brooks v. Moody, 20 Pick.,
475. Kellyv. Lord, 18 Me., 244. Lefingwell v. E. tliott,
10 Pick., 204. Wilcox v. Ewecutors, 4 Peters, 182. Foote
v. Burnett, 10 Ohio, 317.

W. T Rogers, for defendant in error.

No brief on file.
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GANTT, J.

This is a foreclosure case. The note and mortgage
were executed by plaintiff in error to Samuel Bennett,
and became due and payable, March 10, 1872. On the
15th day of May, 1874, Samuel Bennett assigned the
note and mortgage to Daniel Bennett, and on the 10th
day of November, 1874, Daniel Bennett assigned the
same to the defendant inerror. In his answer the plain-
tiff in error admits the execution of the note and the
payment of a certain sum thereon, but denies each and
every other allegation of the petition. He further pleads
as an aflirmative defense, that on the 3d day of July,
1874, the unpaid balance of said note was attached in
his hands, upon a judgment recovered by one F. A.
Holnies against the said Samuel Bennett, and that he
was summoned to answer as garnishee his indebtedness
on the said note; that on the 6th day of October, 1874,
the district court found that he was indebted to said
Samnel Bennett on said note, in an amount to exceed the
amount due from said Samuel Bennett to said F. A.
Holmes, and ordered and adjudged that as such gar-
nishee he pay to said . A. Hohnes the sum of $945.50
within twenty days from that date, and in default thereof
that execution issue against him for the collection of the
same. He further avers that Samuel Bennett was then
the owner of the note and mortgage, and that the pre-
tended assignment of the same to Daniel Bennett was
without consideration, procured by the collusion of de-
fendant in error and said Samuel and Daniel Bennett,
with intent and for the purpose of hindering, delaying,
and defrauding the said F. A. Holmes, in the collection
of her debt against said Samuel Bennett. For a further
defense, he avers that the note and mortgage were given
in payment of the balance of the purchase money of the
same lands described in the petition, which the said
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Samuel Bennett had sold and conveyed to him by deed
with covenants thereon against all incumbrances on said
land, and alleges that at the time of the execution of
said conveyance there were tax liens on said lands to the
amount of $128.73. To this answer a general demurrer
was interposed. The demurrer was sustained, and the
cause is now brought into this conrt upon petition in
error. '

- Notwithstandiug the execution of the note and mort-
gage is admitted, yet the general denial of all other
allegations of the petition, was sufficient to put the de-
. fendant in error upon proof of his ownership of the note
and mortgage. DBut the demurrer admits the truth of
all the new matter set up in the answer as a defense. 1t
admits that Samuel Bennett was the real owner of the
note and- mortgage and that the pretended assignment of
them was collusive, without consideration, and solely
for the purpose of defrauding F. A. [Tolmes, a creditor
of Samuel Bennett; and it further adinits the tax incum-
brance on the land at the time the plaintiff purchased it
trom Samuel Bennett. These allezations are material to
the case, and it they are true (and under the pleadings
they must be taken as true by the court) they will cer-
tainly constitutea good defense, at least pro tanto. The
law is so well settled that a debt due upon a note or bill
overdue, is subject to attachment, that it is unnecessary
to refer to authority in support of'it.

Again, as to the partial defense set up in the second
count in the answer, it need only be observed, that in
actions for breach of covenants against incumbrance,
the ground of the action is not the debt or obligation to
pay money, but the breach of the covenantis the ground
of action and it will lie whether the incumbrance is or is
not paid by the vendee; and if it is paid after the com-
mencement of the action, the veudee may recover the
full amount fairly and justly paid toremove such incum-
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brance. And when the maker of a promissory note,
given as payment on real estate, conveyed with warranties
against incumbrance, is sued on such note, he may set
off against the same, the amount which he has been
compelled to pay to discharge such incumbrance, whether
paid before or after the commencement of such suit.
Schuchmann v». Knoebel, 27 1L, 177. Kelly v. Low,
18 Me.,244. Brooksv. Moody, 20 Pick., 475. Delaver-
gne v. Norris, T Johns., 857. Owens v. The State, 38
Penn. State, 211. A tax lien is such incumbrance as to
work a breach of the covenant. ZLong v. Moler, 5 Ohio
State, 273.

As there is error in sustaining the demurrer, the decis-
ion of the court thereon and also the decree rendered in
the case, in the court below, must be reversed and the

cause remanded for trial.
REVERSED AND REMANDED.

Jorx M. Yousa, James O. Youne, Cyrus CARTER, JoHN
McKzsson, Jory Morris, H. E. NegpaaM AND JAMES
M. RIDDLE, PLAINTIFFS IN ERROE, V. JouN A. T. Hiess,
DEFENDANT IN ERROR.

1. Promissory Notes. A note taken for a pre-existing debt will
not discharge the original cause of action, unless it is by express
agreement taken in payment of such prior debt and at the risk of
the creditor.

. EVIDENCE. When the original debt is sued on, the plain-
tiff must produce the new note on the trial, or satisfactorily show
that it is lost or destroyed.

3. Practice: CREDIBILITY OF WITNESSES. In case of conflict of
testimony the jury must judge of the credibility of witnesses, and
determine the weight due to that of each witness.

2.

Error from the district court for Lancaster county.
Tried below before Weaver, J. It was an action
Vou. v.—28
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brought by the defendant in error against the plain-
tiffs in error, in the probate court of Lancaster county,
to recover of the plaintiffs in error the sum of $300, and
interest, on a promissory note, dated November 18, 1869.
The defendant in error there had judgment; plaintiffs in
error appealed to the district court.

The defendants answered separately—John M. and
James O. Young, Cyrus Carter, and John M. McKesson
plead as first defense, usury; and as a second defense, that
defendant in error, at the time the note in controversy was
due, took as payment therefor notes of plaintiffs in error—
Cyrus Carter, John M. McKesson, and James O. Young,
and further answered that James O. Young had paid $170
on the note in suit.

James M. Riddle plead in one defense, usury, and in
another, that for a valuable consideration he was released
from any and all liability on the note.

John Morris and H. E. Needham did not answer. The
defendant in error, to these several answers, filed replies
denying generally all the allegations in the answers.

There was a trial and upon the evidence adduced the
jury returned a verdict in favor of Hibbs. Motion for a
new trial overruled. Judgment upon the verdict, and
cause brought here by petition in error.

A. C. Ricketts, for plaintiffs in error.

~ It is one of the cardinal principles of a right to recover
upon an original indebtedness or note — that the note or
renewal should be surrendered for cancellation or shown
to have been lost—wherefore the verdict must have been
for the defendants had the resisted evidence been excluded.
Story on Promissory Notes, section 104. Holmes .
D’Camp, 1 Johns., 34. Burdick v. Green, 15 Johns.,
247.  Smith v. Rogers ¢t al., 17 Johns., 340. Hughes
v. Wheeler, 8 Cow., 1. Dayton v. Trull, 28 Wend., 345.
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The evidence shows that Carter, McKesson and J. O.
Young were primarily liable on this note; that Hibbs
knew this fact. It was the understanding of Carter,
McKesson, J. O. Young and Riddle, that Hibbs agreed
to accept the new notes as payment. That Hibbs carried
new notes which he had made out to those parties to be
executed. That he told McKesson that he was to take
Carter, and was willing to give him time. That at the
maturity of these new notes, he made out other new
notes to be executed by same parties. That during a
period of about three years he thought these parties
ought to pay this debt, and he tried to get it from them.
During all this time he never mentioned the indebted-
ness to the other original parties.

As to the question of usury, Carter was instructed to
borrow this money at 24 per cent. Carter, McKesson, Rid-
dle and J. O. Young all agree that they only received in
money on the note in suit its face less 24 per cent. Hibbs,
being the only witness testifying to the contrary, has not
a very distinet memory ou this point. His answers are
not direct but invariably evasive. If the note was usuri-
ous, then the verdict should have been for $241.93. If
not usurious, then $300, with interest at 12 per cent,
from November 18, 1870.

It is true that courts are reluctant to disturb the verdict
of a jury; but they will nevertheless set aside the verdict,
and grant a new trial, when it is against the clear weight
and preponderance of testimony, as the record of this case
shows. Hilliard on New Trials, 444, and authorities
there cited. Ide v. Churchill, 14 O. S, 372. South-
worth v. Hoag, 42 I11., 446.

C. C. Burr, for defendant in error.

The instructions given, on behalf of defendant in error,
by the court below, were properly given. The accept-
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ance of a note for another note is not a discharge or pay-
ment of the first note without an agreement that it shall
be 80, or unless such appears to be the intention of the
parties. Gordon v. Price, 10 Iredell, 385. Bank of
Commeonwealth v. Letcher,3 J. J. Marsh, 195.  Morgan
v. Bitzenberger, 3 Gill, 850. Smith v. Harper, 5 Cal.,
329. 2 Parsons on Notes and Bills, 205 and 206. 2
American Leading Cases (5th ed.), 263 to 274, and numner-
ous cases cited. Olcutt v. Rathbone, 5 Wend., 490.
Kean v. Dufresne, 3 Serg. & Rawle, 233.

GAxTT, J.

It appears that after the note sued on in this action
became due, three of the makers thereof made and gave
to the payee other notes for the same debt—the payee
retaining the original note; and in the second count of
the separate answer of John M. Young, James O. Young
and O. Carter, it is alleged that the defendant in error
agreed to and did receive and accept these new notes in
full payment and satisfaction of the note in suit. Itis
also alleged that the note sued on was given upon an
usurious contract. In his reply the defendant in error
denies these allegations. The evidence offered at the
trial npon these issues was submitted to the jury to find
the facts. It is now contended that the court erred in
giving to the jury the following instructions, asked by
the defendant in error:

“1, Although you may find that defendants have
executed notes, and delivered them to the plaintiff, in
renewal of the note sued on in this action, yet if you
further find that the notes so given in renewal have been
destroyed, surrendered with the knowledge of defend-
ants, or either of them, you will find for plaintiff, unless
you farther find that the renewal notes were received in
payment of the note in suit. 2. If the jury find from
the evidence that the defendants did give notes in lien
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of the note sued on you will find for plaintiff, if you far-
ther find that the note or notes given in renewal of the
note sued on, were either returned to the defendants or
destroyed, unless you further find that the renewal notes
were received in payment of this note.”

Now whether the defendant in error did accept or not
the new notes in payment of the one sued on, is a ques-
tion of fact, which it was the province of the jury to
determine from the evidence offered on the trial; and we
think these instructions fairly submitted that question to
the jury.

The rule of law seems to be well settled that a note
given for a pre-existing debt will not discharge the orig-
inal cause of action, unless it is by special contract taken
in payment of such prior debt and at the risk of the
creditor. It is said “that no principle of law is better
settled than taking a note, either from one of several
debtors, or from a third person, for a pre-existing debt
is no payment, unless it be expressly agreed to be taken
as payment, and at the risk of the creditor.”” Melden v.
Whitlock, 1 Cow., 306. “And most clearly all the
authorities go to show that, at law, accepting of a secu-
rity of equal degree, either from the debtor himself with
or without surety, or from a stranger alone, at the instance
of the debtor, is no extinguishment of the first debt,” -
and therefore the giving of a new note for the same debt,
without an express agreement that it shall be in payment
and satisfaction of the old one, has ever been considered
a mere collateral security, which does not affect or alter
the original liability of the parties on the old note in any
respect whatever. Weakley . Bell, 9 Watts, 273. 1
Burr, 9. 1 Strang., 427. 1 Mod., 225. Day v. Leal, 14
Johns., 404. Ripley v. Greenleaf, 2 Vt., 129. Nichol-
son v. Leavitt, 4 Sandf., 308. Smith v. Harper, 5 Cal,,
329. Gordon v. Price, 10 Ired., 385. 2 Am. Leading
Cases, (5th ed.,) 263.
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Again it is contended that the court erred in refusing to
give the jury certain instructions requested by the plain-
tiffsin error. But in respect to this alleged ground of
error, it need only be remarked that, as the propositions
contained in these instructions are precisely the converse
of the instructions given as above stated, the court prop-
erly refused to give them to the jury, for, according to
the law as above stated, it would have been error to have
given these instructions.

Again, there was no error in admitting evidence as to
what became of the new notes, for on the trial of the
cause, it was necessary for the defendant in error to pro-
duce these notes, or satisfactorily show they were de-
stroyed or lost. Hughesv. Wheeler, 8 Cow., 80. Hays
v. M Clurg, 4 Watts, 452.

The only testimony we find bearing directly on the
question of a usurious contract in the execution of the
note sued on, is that of the plaintiff in error, C. Carter,
and the defendant in error, and their testimony upon
this question is very conflicting. In such case, the rule
seems to be that the “jurors are the unfettered and final
judges” of the credibility of the witnesses, and there-
fore the whole testimony in conflict is, generally, refer-
rable to the jury to determine the weight due to that of
each witness. Heister v. Lynch, 1 Yeates, 108. Fehl
v. Goods, 2 Binn,, 495. Winchell v. Latham, 6 Cow.,
682. Ackley v. Hellogg, 8 Cow., 223. Sprague ».
Mitchell, 1 Chitty Rep., 271. Bucklin v. Thompson,
1J.J. Marsh, 223. Jackson ez dem, Fowler v. Loomss,
12 Wend., 27. Doe ex dem, Jones ». F ulgham, 2
Murph., 864. And it is said that “a mere difference of
opinion between the reviewing court and the court
below, as to the weight of evidence, onght never, for the
most obvious reasons, be deemed sufficient to reverse a
judgment.” Ide v. Churchill, 14 Ohio State, 377. Jones
v. Edwards, 1 Neb., 170. The preponderance of evi-



-

JANUARY TERM, 1877. 439

Oliver v. Hawley.

dence against the finding must be clear, obvious and
decided to justify such interference. We do not find it
g0 in this case, and therefore the judgment of the court
below must be affirmed.

J UDGMENT AFFIRMED.

RopeeT W. Ouiver & Co., PLAINTIFFS IN ERROR, V. L. P.
HAWLEY, DEFENDANT IN ERREOR.

1. Contract: ALTERATION OF. An alteration is an act done upon
an instrument by which its meaning or language is changed.

2. . It is the duty of the court to determine as a
question of law whether an alteration is material; and it is error
to submit such questions to the jury.

8. : SEED CONTRACT: DAMAGES. Where a party has knowl-

edge of the inferior character of seed before he sows the same,
the party furnishing the seed is not linble for damages resulting
to either the crop or land in consequence of the use of such
inferior seed.

Erpor from the district court of Adams county.
Tried below before Gasrin, J. The action was brought
upon the written instrument, set forth in the opinion,
before a justice of the peace, taken on appeal to the
district court and tried before a jury at the April Term,
1876. Defendant there recovered judgment for $45.00,
damages and costs of suit. Upon the trial, after evi-
dence on the part of plaintiffs tending to show that
defendant had delivered to plaintiffs fifty-two bushels
and forty-one pounds of flax seed, leaving a balance due
on the contract of nine bushels and twenty-five pounds,
which balance according to the terms of the contract
was worth $25.48, the defendant testified that he signed
the contract, and received the seed mentioned therein;
that the seed was not as good quality as represented;
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that it was bought by sample; that it was not as good
as the sample; that he did not see the seed bought until
he got it home; that he sowed it himself; that there was
as much mustard seed in the flax seed, as there was flax
seed; that when it came up, it looked like it was all
mustard; that the amount of damage done to his crop
by reason of mustard and other foul seed was about
$100.00, that damage done to his land on account of
such foul seed was about $100.00; and that before he
sowed it, he saw mustard and other weed seed in it, but
did not think there was as much foul seed in it as there
appeared to be after it came up.

. Ash & Scofield, for plaintiffs in error.

The evidence of defendant as to the damage done to
his flax crop of 1875 by cause of mustard seed and
other foul seed growing therein, was erroneously ad-
mitted before defendant had laid any foundation for
proving damages. It was incumbent on him to prove
as a foundation for damages an express warranty of the
quality of said flax seed. The defendant having failed
to prove an express warranty the law will not imply one
in this case. Jackson v. Wetherill, T 8. & R., 480.
M’ Farland v. Newman, 9 Watts, 56. Wetherill v.
Neilson, 8 Harris, 448. Jennings v. Gratz, 3 Rawle,
169. Sands v. Taylor, 3 Johns, 396.

But if this court hold that it was competent for de-
fendant to recover damages to said flax crop by reason of
its containing mustard seed and other foul seed, we insist
that defendant could not recover such damages until hehad
proven in addition to the several points above raised the
following facts:

1. That the land on which said flax crop was raised
was free from mustard seed and other foul weed seed
previous to and at the time said flax seed was sown
thereon.
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9. The quantity of the flax raised on the land seeded
with said flax seed and the value thereof.

3. The quantity of flax seed which should have been
raised from said flax seed if it had been as warranted
and the value of the same.

The proper measure of damages, if allowable at all,
would be the difference between the value of the crop
raised and what it would have been worth had the flax
seed in question filled the warranty. Nash’s Pldgs. and
Prac., pages 991 to 998, and cases there cited.

All the injury which resulted to the flax crop in ques-
tion, and to the land on which the same was raised, by
reason of mustard and other foul seed was caused by the
negligence of the defendant himself. The evidence
clearly shows that defendant had ample opportunity to
examine the seed before he bought it, and that he did
examine it before he sowed it on the land, and instead of
returning it to the plaintiffs after possessing full knowl-
edge of its quality he deliberately sowed it with his own
hand, and if he became damaged in his flax erop and
land he cannot recover of the plaintiffs therefor.

The well settled rule which declares that a party who
by his own negligence contributes to the injury com-
plained of cannot recover therefor, applies with double
force in this case. Brownell v. Flagler, 5 Hill, 283.
Bush v. Brainard, 1 Cow., 18. Welden v. Liverpool
Gas Co.,3 C. B,,1. Gen. Steam Nav. Co.v. Morrison,
14 C. B, 127. Mastin v. @. N. Kadway, 16 C. B,
179. Williams v. Mich. Cen. R. R., 2 Mich., 259.
Mich. Cen. R. C. Co. v. Leahey, 10 Mich., 193.

M. V. Moudy and J. M. Abbott, for defendant in

error.

The acknowledgment in the contract by defendant of the
receipt of prime flax seed, is not conclusive upon defend-
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ant and may be explained or contradicted by parol testi-
mony. 1 Greenleaf on Ev., Sec. 305. 8 Am. Rep., 539.

The flax seed sold by plaintiffs to defendant was not
prime flax seed, and was a matter of fact in the court
below, and the evidence introduced, tending to show that
a warranty was made, the finding cannot be reviewed in
this court,

One measure of damages in such cases is the differ-
ence between the market value of the crop raised and the
crop that would have been raised had the flax seed been
prime, instead of foul.

Defendant, Hawley, having sown the flax seed on his
land before discovering the foul condition of the seed, he
could not then rescind the contract and return the seed,
but had to treat the sale as a warranty, for the breach of
which defendant was entitled to recover damages. The
damages awarded by the jury in this case were not-
remote nor excessive, and the evidence was properly
submitted to the jury. Walcott v. M ount, 13 Am. Rep.,
438. Hawkins v. Pemberton, 10 Am. Rep., 595.

The flax seed in this case was sold by sample, and
implied a warranty that the bulk would conform to
the sample.  Getty v. Rountree, 2 Pinney (Wis.), 379.
6 Wis, 204. 13 1d, 671. 18 Id., 206.

Maxwerr, J.

I.  Theaction is brought on the following contract:

“Hasrings, Adams Co., N\ eb., March 12, 1875.
“In consideration of fifty 10-56 bushels of prime flax
. seed this day furnished me by Oliver & Co., of Hasti ngs,
Adams county, Nebraska, the receipt of which is hereby
acknowledged, to be by me sown on a certain farm by me
held as a homestead, situated on section ten, township
eight, range ten west, in the county of Adams, state of
Nebraska, I promise to pay them, or to their order, on
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or before first day of October, 1875, sixty-two 30-56
bushels of prime flax seed. In case of the failure of the
crop to pay them the said sixty-two 30-56 bushels of
prime flax seed at said time, I hereby agree to pay them
or their order, on demand, the sum of one hundred and
thirty 45-100 dollars, with interest at the rate of twelve
per cent per annum from the time said seed should have
been delivered. I further agree to sow said advanced
seed on suitable and well prepared ground the coming
geason and to carefully harvest the same, and to sell themn
or their order my entire crop of flax seed, except fifty
bushels, to be by me raised, at ten cents per bushel and
freight less Chicago price day of delivery. All of said
seed to be delivered well cleaned, in prime order, on or
before the first day of October, 1875, to said Oliver &
Co., or their order, at their warehouse at Hastings,
Adams county, Nebraska. This contract to bear inter-
est at the rate of twelve per cent per annum from and
after the first day of October, 1875.

«Tn witness whereof, I have hereunto set my hand and
seal the day and year first mentioned.

In presence of, L. P. HawLeY. [sEAL]
B. E. Bovee.

“$5.00 commission to be charged on the fifty bushels
reserved.”

The plaintiffs claim a balance due on the contract of
$25.48 and $5.00 as commission on the fifty bushels
reserved.

The answer of the defendant admits making the con-
tract, but alleges that ““said plaintiffs have made a material
alteration in the written conditions of said written instru-
ment by writing and adding thereto the following con-
dition therein in words and figures as follows, to-wit: ¢$5
commission to be charged on the fifty bushels reserved;’
that the flax seed was foul and unfit for seed, and was
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mixed with and was about one-fourth mustard seeds, and
other obnoxious weed seeds, to defendant’s damage in
the sum of $200.” Defendant denies that he promised
to pay $5.00 commission on the fifty bushels reserved.

The plaintiffs in their reply denied the new matter con-
tained in the answer.

On the trial of the cause the court instructed the jury:
“If you find from the evidence in the case that the said
contract has been changed in a material respect by the
plaintiffs since its execution and delivery, without the
knowledge and consent of the defendant, you are war-
ranted in finding for the defendant.” '

“If you find from the evidence in the case that the
change in the contract was made as charged in the ans-
wer, in law I charge you that they cannot recover thereon.”

To which instructions the plaintiffs duly excepted.
The jury returned a verdict for the defendant for the
sum of $45, on which judgment was rendered.

In Palmer & Orton w. Largent, ante, page 233, this
court held that a memorandum written under a negotia-
ble instrument and qualifying it, is to be taken &s a part
of the contract and the fraudulent removal of such a
memorandum would vitiate the instrument, even in the
hands of an innocent purchaser. But where the words
alleged to have been removed were, ¢ this note is given
upon condition,” there being nothing to show what the
condition was, it did not vitiate the instrument, as they
were entirely immaterial; but it is the duty of the court
to determine whether such an alteration is material or
not, and it is error to submit such question to the jury.

¢« An alteration is an act done upon the instrument by
which its meaning or langunage is changed. If what is
written upon or erased from the instrument has no ten-
dency to produce this result, or to mislead any person, it
is not an alteration. The term is, at this day, usually
applied to the act of the party entitled under the deed or
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instrument, and imports some fraud or improper design
on his part to change its effect.” 1 Greenleaf Ev., Sec.
566. In this case there is no alteration of the contract.
The memorandum complained of is not, and does not
purport to be any portion of the contract. It is at most
a mere memorandum. It is for the court, not the jury,
to determine whether an alteration is material. The court,
therefore, erred in submitting this question to the jury.

In Randall ». Roper, 96 Eng. Com. Law, 82, the de-
fendant had sold the plaintiff barley, warranting it to be
«(Chevalier seed barley.”” The plaintiff, relying upon the
warranty, re-sold it with a similar one. The barley
proved to be an inferior variety and not Chevalier
barley,” in consequence of which plaintiff’s vendee
obtained a poor crop. It was held that the plaintiff
was entitled to recover the amount to which he had
become liable to the vendee.

In Passinger v. Thorburn, 3¢ N. Y., 634, the defend-
ant sold cabbage seed under an express warranty that it
was the seed of a variety known as ¢ Bristol cabbage,”
which it proved not to be. The damages were held to
be the value of a crop such as should have been produced
by the seed if it had conformed to the warranty, deduct-
ing the expense of raising the crop and the value of the
one in fact raised.

But I think no case can be found in which consequen-
tial damages have been recovered where a party, as in
this case, had knowledge of the inferior character of the -
seed before sowing the same; in such case, the party fur-
nishing the seed is not liable for damages resulting to
either the crop or the land in consequence of the wse of
such inferior seed. :

The judgment of the district court is reversed and the
cause remanded for further proceedings.

JUDGMENT REVERSED.
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TrE Crry or OMAHA, PLAINTIFF IN ERROR V. ELLEN OLM-
STEAD, DEFENDANT IN ERROR.

1. Incorporation of Cities. An act providing for the incorpora-
tion of a city must be accepted as a whole; and the city in accept-
ing the benefits derived therefrom, must perform the duties
required by law.

. The corporate franchise is a valuable privilege and is a
sufficient consideration for the duties which the law imposes.

2.

8. Jurorsin cases in which a Municipal Corporation is a
party. The object of the law is to secure fair, impartial, un-
biased jurors; but the mere interest of a tax payer and resident
of a city is not in itself, under ordinary circumstances, sufficient
to disqualify him from acting as a juror in a case in which the
city is interested.

Ezror from the district court of Douglas county.

Ellen Olmstead, as plaintiff in the court below, brought
suit to recover damages for injuries alleged to have been
sustained by her in stepping into a hole in a sidewalk, on
the north side of Douglas street, between Ninth and
Tenth streets, in the city of Omaha.

All material allegations of the petition are denied by
the answer. And it is further alleged that any injury
received by plaintiff was occasioned by reason of her own
carelessnese. The time of the accident, as alleged, was
about 8 o’clock in the evening of December 1, 1873.

A trial was had at the February term, 1876, at which
a verdict was returned for the plaintiff, fixing her dam-
ages at five thousand dollars, which verdict was set aside
and a new trial granted on the ground that the evidence
was insufficient to sustain it.

The case again came on for trial at the October term
of the court, before Pounn, J., and a verdict was returned
by the jury for the plaintiff, fixing her damages at
$5,500. A motion for a new trial was duly made, which
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was overruled and a judgment entered upon the verdict.
To reverse this judgment the defendant in the court
below came here upon petition in error.

On the trial in the court below Ferdinand Streitz was
regularly called as a juror, and in response to questions
put by defendant in error, made answers showing that
he was a duly qualified juror in all other respects, but
that he was a resident taxpayer of the city of Omaha—
whereupon defendant in error challenged said juror for
cause, in that he was a taxpayer in the city of Omaha,
and hence an interested party, which challenge the court
sustained, and the juror was excused, to which the plain-

" tiff in error duly excepted. Other jurors were chal-
lenged for cause, on the same ground, by both parties
to the suit.

Jokn M. Thurston, for the plaintiff in error.

I. Isa resident taxpayer of a municipal corporation
disqualified thereby from sitting upon a jury in which
the city is a party? We submit not. Dillon on Munic-
ipal Corporations, 23 and 30.

The interest of a person in the result of a suit that
will disqualify him as a juror, must be adirect pecuniary
interest. Such is not the interest of a tax-paying citi-
zen of a municipal corporation, as created by our laws.
His interest is too remote and uncertain. He is no part
of the corporation—he may even sue the corporation and
recover judgment, though his own property may indi-
rectly and remotely pay a portion of it. The general
experience of mankind has been that so remote an inter-
est cannot affect in any material degree the judgment of
a juror competent in other respects, and the current of
decisions in our country is tending to abrogate the harsh-
ness of many of the common law precedents, which are
neither harmonious with our system of government nor
with the age in which we live.
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Those cases where citizens and taxpayers are held to
be competent judges, jurors and witnesses in municipal
courts, are based as much upon the remoteness of the
alleged disqualifying interest as upon the necessities of
the case. And experience teaches us that as fair and just
verdicts are given by taxpayers in cases where the munie-
ipality is a party, as by non-residents, whose natural
prejudices are excited and aroused against the corpora-
tion. Corwein v. Hames, 11 Johns., 76. Thomas v.
Mount Vernon, 9 Ohio, 290. City Council v. Pepper,
1 Rich. (S. C.), 364. City Council v. King, 4 MecCord
(S. C.), 487. Hill v. Wells, 6 Pick., 104. Common-
wealth v. Emery, 11 Cushing,.406.

II. A municipal corporation, organized under a gen-
eral law, as in this state, is not liable for injuries result-
ing from a neglect of the corporate officers, to repair a
defect in the sidewalk. In order to properly raise this
question, the court below was asked to instruct the jury
as follows: “A municipal corporation organized under
the general laws relating to cities of the first class is not
liable for damages resulting from a defect in a sidewalk,
caused by decay or the unlawful act of a third party.”
This instruction the court refused to give and defend-
ant duly excepted.

We admit that for acts of misfeasance by which a
traveler along a street of a city is injured, an action lies,
but does it in the case of a mere nonfeasance; a mere
failure to repair a defect in the street or sidewalk, caused
by wear, decay, or the act of a third person?

It has always been held in England and in this country,
with the exception of perhaps one state (Maryland), that
no such liability rests upon public corporations, such as
counties and towns, which are created for public purposes,
where incorporation is forced upon them, and where the
law creating them can in no way be construed as in the
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nature of a contract. Cooley’s Constitutional Limita-
tions, 247. Dillon on Municipal Corporations, 762.
Mower v. Lescester, 9 Mass., 247. Bartlett v. Crosier,
17 Johns., 439. Farnum wv. Concord, 2 N. H., 392.
Bagxter v. Winoski Turnpike, 22 Vt.,123. Beardsley
v. Smith, 16 Conn., 375. Commissioners v. Martin, 4
Mich., 557. ZLorrillard ». Monroe, 11 N. Y., 392.
Reardon v. 8t. Louis, 36 Mo., 555. Sherbourne v. Yuba
Oo.,21 Cal,, 113. State v. County of Hudson,1 Vroom,
137.  Treadwell v. Commissioners, 11 Ohio St., 190.

All of these cases and a vast array of others follow the
case of Russell v. Men of Devon, 2 T. R., 667, and are
unanimous in holding that no such liability exists.
Detroit v. Blackeby, 21 Mich., 84.

Baldwin & Smythe, for defendant in error.

Is the city liable for injuries caused by reason of defec-
tive sidewalks? We invite attention to the following
propositions submitted upon the part of the plaintiff
below, and which were given by the court to the jury as
the law in the case, in his charge.

1st. When a public body is clothed by statute with
power to do an act which the public interests require to
be done, and the means for the performance are placed
at its disposal, the execution of the power may be insisted
upon as a duty, although the statute conferring it be only
permissive in its terms.

2d. That in the absence of an express statute, impos-
ing the duty and declaring the liability, municipal cor-
porations proper having the power ordinarily conferred
upon them, respecting bridges, streets and sidewalks
within their limits, owe to the public the duty to keep
them in safe condition for use in the usual mode by trav-
elers, and are liable in a civil action for special injuries
resulting from neglect to perform this daty.

VoL. v.—29 :
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The learned counsel for the city, admits that the weight
of authorifies is with us, but claims that they are not
founded upon the better reasons. It is a little remark-
able that the eminent jurists comprising the several courts
of last resort, in most of the states of the Union have
failed to see these reasons as the paid atforney of a cor-
poration sees them. 5 Seld., 163. 3 Hill, 612. 1 Denio.,,
595. 3 New York, 463. 16 Id., 158. 45 1d.,129. 25
1L, 535. 24 Ala.,112. 9 Ired.,73. 20 Maryland, 468.
24 Wis,, 191. 34 Id., 285. 17 Gratt.,, 375. 12 Ohio
State, 877. 1 Black, 39. 2 Id., 590. 4 Wall.,, 194,
435, 658.

MaxwerLL, J.

I. The plaintiff in erroris organized as a city, under the
provisions of “ An act to incorporate cities of the first
class.”

Section fifteen of the act gives to the mayor and counecil
the care, management and control of the city, its property
and finances. The twenty-fourth sub-division of section
fifteen, grants the power ‘“to care for, and control, to
name and re-name streets, avenues, parks and squares
within the city, to provide for the opening and vacating
of streets, avenues and alleys within the city, under such
restrictions and regulations as may be provided by law.”

Section forty-one provides that ¢ the council shall have
power to open, extend, widen, grade, pave, or otherwise
improve and keep in good repair or cause the same to be
done in any manner they may deem proper, any street,
avenue or alley within the limits of the city, and may also
construct and repair, or cause and compel the construc-
tion and repair of sidewalks in such city, of such mate-
rial and in such manner as they may deem proper and
necessary, and to defray the cost and expense of such
improvement on any of them, the mayor and council
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of such city shall have power and authority to levy and
collect special taxes and assessments upon the lots and
pieces of ground adjacent to, and abutting upon the street,
avenue, alley or sidewalk thus graded, paved, extended, -
constructed or otherwise improved or repaired.”

Section forty-nine provides that “the council shall
have power to provide for keeping sidewalks clean and
free from all obstructions and accumulations, and may
provide for the assessment and collection of taxes on
unoccupied real estate, and for the sale and conveyance
thereof to pay the expenses of keeping the sidewalks
adjacent to such real estate clean and free from obstruc-
tions and accumulations as herein provided.”

By an act approved November 4, 1858, the city of
Omaha was incorporated under a special charter, which
conferred certain benefits and privileges upon the city.

On the 8th day of February, 1869, an act to incorpor-
ate cities of the first class became a law. The first sec-
tion provides that all cities within this state having
three thousand legal voters shall be deemed cities of the
first class.

Section sixty-four provides that all rights and property
of every description which were vested in any municipal
corporation under its former organization, shall be
deemed and held to be vested in the same municipal
corporation under the organization made by this act.
Various amendments to the act have since been made
by the legislature, which do not require examination.

It will not be denied that an act providing for the in-
corporation of a city must be accepted as a whole, and
that the city in accepting the benefits derived therefrom,
must perform the duties required by law. The corporate
franchise is a valuable privilege; and is a sufficient con-
sideration for the duties which the law imposes. The
state grants to the municipality a portion of its sovereign
authority, in greater powers of self-government than are
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given to quasi corporations, in increased facilities for
the acquisition and control of corporate property, and
in the special authority over, and control of, the streets,
and their adaptation to the wants and convenience of the
citizens of the municipality. The acceptance of these
privileges is considered as raising an implied promise
on the part of the city to perform its corporate duties;
and this implied agreement made with the sovereign
power enures to the benefit of every individual interested
in the proper performance of such duties. Cooley’s
Con. Lim., 248. Weet v. Brockport, 16 N. Y., 161.
Browning v. Springfield, 17 1ll., 143. Pdtisburgh v.
Grier, 22 Penn. St., 54.  Weightman v. Wash, 1 Black,
41. Chicago v. Robbins, 2 Black, 418. Neb. City w.
Campbell, 1d., 590.

The city has the exclusive control of its streets, and
ample means are placed under the control of its con-
stituted authorities to maintain the streets in a safe con-
dition. Under these circumstances the city is liable for
its failure to perform its duty.

In Detroit ». Blackeby, 21 Mich., 114, it was held
(CoorEy, J., dissenting), that the city was not liable.
The court say: “In the case of Eastman v. Meredith,
36 N. H., 248, the distinction between the English and
American municipal corporations is clearly defined.
The former often hold special property and franchises of
a profitable nature which they have received upon con-
ditions, and which they can hold by the same indefeasa-
bleright with individuals. But American municipalities
hold their functions merely as governing agencies.”

While it is true that in particular instances property
aund valuable franchises of a profitable nature were con-
ferred upon municipal corporations as a condition for
the performance of certain acts; yet it will not be con-
tended that all, or any considerable proportion, of such
corporations were thus endowed. Nor will it be claimed
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that liability for neglect of duty was restricted to cor-
porations thus benefitted. I think it will be found on
examination, that as a rule, as valuable privileges and
benefits are conferred by our laws providing for the in-
corporation of cities as were conferred by ancient
charters.

II. Inselecting jurors the object of the law is to secure
fair, impartial, unbiased persons, and it is the duty of
the court, where objection is made, to see that such per-
sons only are permitted to sit on a jury; but the mere
interest of a tax-payer and resident of a city is not of
itself, under ordinary circumstances, sufficient to dis-
qualify him from acting as a juror in a case in which the
city is interested. 1In this case both parties objected to
residents of Omaha as jurors, and the objections were
sustained by the court. The plaintiff in error, therefore,
is not in a position to insist on the objection. A fair
jury appears to have been selected, and the questions of
fact fairly submitted to them, and we see no sufficient
ground to disturb their finding. The judgment of the
district court is therefore affirmed.

JUDGMENT AFFIRMED.

‘WiLLarp H. StorMS, PLAINTIFF IN ERROR V. EMERson H.
EATON, DEFENDANT IN ERROR.

1. Practice: TRIAL OF RIGHT OF PROPERTY. Where goods are
levied upon by a sheriff under execution, and such goods are
claimed by a person other than the one designated as defendant
in the execution, a trial of the right of property can be had in the
mode prescribed by sections 486, 487 and 488 of the Code of civil
procedure only at the instance of the claimant of such goods. A
sheriff has no authority to institute such proceedings withnut the
consent of the claimant.

: ACTION BY CLAIMANT AGAINST OFFICER. In such pro-
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ceedings if the jury find against the claimant he cannot after-
wards maintain an action against the officer; while if the jury
find in favor of the claimant, the plaintiff in execution may tender
the undertaking provided for by Sec. 488, and require the sale to
proceed; and the officer in such case will not be liable to the
claimant, his remedy being upon the undertaking.

: SETTING ASIDE VERDICT. Where a verdict is clearly
wrong it should be set aside; but a mere difference of opinion
between the court and jury will not warrant the former in setting
aside the verdict of the latter.

Error from the district court of Saline county. Tried
below before WEAVER, J.

It was an action of replevin brought by the defendant
in error against the sheriff for property which had been
seized on executions and attachments which came into
the hands of the plaintiff in error, as sheriff, for levy
and service issued in numerous actions against William
T. Eaton, son of Emerson H. Eaton, the defendant in
error, and who was carrying on the business of buying
and selling merchandise in his own name and managing
the concern in all respects. It also appears from the
record that a trial of right of property was had before
this action was brought, which resulted adversely to the
defendant in error, who thereupon replevied the goods
from plaintiff in error. )

There was a trial, and verdict rendered in favor of
Eaton, the defendant in error. Judgment upon the
verdict. Exceptions thereto; and cause brought here
upon petition in error. The evidence brought to this
court is quite voluminous, and its publication not deemed
necessary to an understanding of the points decided in
the opinion.

W. H. Morris and Hastings & McGintie, for plain-
tiff in error.

This action is not maintainable. Ralston v. Qursler,
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12 Ohio State, 105. Armstrong v. Harvey, 11 Id., 532.
Patty v. Mansfield, 8 Ohio, 371. :

The plaintiff in error contends that the facts stated in
the petition of the defendant in error do not justify the
entering of a judgment in his favor.

Replevin can only be maintained for the recovery of
the possession of specific personal property which must
be described, not only in the affidavit for replevin, but
in the petition in such a manner as to be recognized by
an officer about to seize them. * ;

And in defendant’s petition he describes the articles as
all the goods in a certain store on a given day long prior
to the issnance of the writ. It would seem therefore he
sues for a conversion as well as to recover possession.
Mazwell ». Farnam, T How, Prac., 236.

Notwithstanding the statutes make questions of fraud-
ulent intent concerning fraudulent conveyances a gues-
tion of fact for the jury, a verdict against evidence may
be set aside in this as in other cases, and if the court
submit the question of fraud without proper instructions
the verdict may be set aside in like manner. Marston
v. Valtee, 12 Abbott’s Prac., 143. Tappan v. Butler,
T Bosw., 480.

A verdict unsupported by or against the decided weight
of evidence, will be set aside. Dean v. King, 22 Ohio
State, 110, and cases there cited.

M. C. B. True, for defendant in error.

I. The court gave the jury only one instruction asked
for by plaintiff below, to-wit:

«4, If the jury find the right of possession of the
goods in question to have been in the plaintiff at the
commencement of this action, they will find for the
plaintiff; and with reference to the right of possession,
it does not make any difference whether the so-called
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bill of sale was intended as an absolute sale or mortgage,
if they also find that possession of the goods, was taken
and continued by said Emerson H. Eaton, under the said
bill of sale and the transaction between the two Eatons
was in good faith.”

That this instruction as given was manifestly correct,
see Gen. Stat., 393, 394, 554, 693.

II. A debtor in failing circumstances may prefer his
own relatives in payment or security of his debts, and
this of itself is not evidence of fraud. Hempstead v.
Johnston et al., 18 Ark., 123. Jackson v. Brownell, 3
Caine’s R., 222. MceMenomy et al v. Ferrens, 3
Johns., 71.

IIT. The verdict of the jury will not be disturbed if
there is any testimony to sustain it. Weisiger w.
Chisholm, 28 Texas, 790. Hicks v. Stone, 13 Minn.,
436. Breese v. State, 12 Ohio St., 156. Hammond v.
Hammond, 21 Ohio St., 621. State v. Lamont, 2 Wis.,
437.  Lockwood v. Stewart, 12 Wis., 628. Hendy v.
Smith, 28 Ga., 308. Bowman v. Torr, 3 Clarke, 574.
Edminston v. Garrison, 18 Wis., 594+. Robbins ».
Alton Ins. Co., 12 Mo., 381. McKnight v. Wells, 1
Mo., 13.

MaxweLL, J.

I. In this action the answer alleges that after the
issuance and levy of certain executions on the goods in
controversy, defendant in the court below “received a
notice from the plaintiff that he was the owner of said
goods and chattels, and I then forthwith gave notice to
said plaintiff that the trial of the right of property in
said goods and chattels would be had, as is provided by
law, before R. L. Comwell, one of the justices of the
peace in and for said county of Saline, and state of
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Nebraska, and a jury; and afterwards, to-wit, on the
eleventh day of March, 1874, a trial of the right of
property was had before the said R. L. Comwell and a
jury, and upon said trial the right of property was found
to be in the said W. T. Eaton and not in said plaintiff.”

The plaintiff in error was sheriff of Saline county and
as such levied on the goods in question. But two ques-
tions are presented by the bill of exceptions:

First. Did a trial of the right of property before a

justice of the peace preclude the defendant in error from
bringing an action of replevin?

Second. Is the verdict sustained by the evidence?

It is claimed that a trial of the right of property was
had under the provisions of sections 486, 487, and 488,
of the code of civil procedure, and that in consequence
thereof an action of replevin will not lie against the
sheriff. These sections of our code were copied from
the code of civil procedure of Ohio. This question has
frequently been before the supreme court of that state.

In Ralston v. Oursler, 12 Ohio State, 111, the court
say: “The claimant having in this instance voluntarily
availed himself of the statutory remedy instead of resort-
ing, as he might have done, to the remedies left open to
him by the common law, must be regarded as having
elected to take this peculiar remedy, with all its statutory
incidents, and cannot now, so far at least as the sheriff
is concerned, complain of its infringewent of his consti-
tutional rights.”

In Abbey v. Searls and Rider, 4 Ohio State, 598, the
court say: “The claimant is not bound to have a trial of
the right of property, and if he nevertheless see fit to
have it, and fail to establish his right, thereby adding
apparent strength to the claim of the creditor, that the
property be held by the process, he ought not to be
allowed, in a subsequent proceeding against the officer,
to show his right to it.”
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In Patty v. Mansfield, 8 Ohio, 369, the court say:
“No person is bound to claim his property under this
statute. He may at once commence his action at com-
mon law against the sheriff or other officer. And if he
prefer the statutory remedy he ought to be concluded by
it, so far at least as the officer is concerned.”

In Jones v. Witson, Carr & Co., 16 Ohio State, 420,
it was held that where goods were levied upon by a
sheriff under color of process in attachment or execation
issued from a court of record, and the same are claimed
by a person other than the defendant named in the pro-
cess, a trial of such claimant’s right to such property
under the statute can be instituted only at the instance
of the claimant, and cannot be instituted at the instance
of the sheriff or other officer making the levy against the
will of the claimant.

1n a proceeding of this kind the clasmant becomes the
actor. It is his duty to give notice in writing to the
plaintiff in execuation of the time and place of trial; and
no trial of his right to the property can be had until it is
made to appear that such notice has been given. The
result of the trial is or may be to prevent the claimant
from bringing an action against the officer making the
levy. If the jury find against the claimant he cannot after-
wards maintain an action against the officer; while if the
jury find in favor of the claimant, the plaintiff in execu-
tion may tender the undertaking provided for by section
488, and require the sale to proceed, and the officer in
such case will not be liable to the claimant, his remedy
being upon the undertaking. But the officer has no
authority whatever to institute proceedings of this kind
without the consent of the claimant, as he cannot be
deprived without his consent of his right to a trial by
jury, nor (under our present constitution) his right to
have the case reviewed in the court of last resort.

But there is no allegation in the answer, nor proof to
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show at whose instance the proceedings before the justice
were instituted. It is said that E. H. Eaton claimed the
goods, but that of itself is not sufficient to authorize the
commencement of summary proceedings under the stat-
ute. Nor is there anything in the answer or bill of
exceptions to show that the justice rendered judgment on
the finding of the jury in favor of the plaintiffs in execu-
tion, as required by section 487 of the code.  The case,
as made by the record, falls far short of being a judgment
in bar, which would prevent the defendant in error from
maintaining an action against, the officer for the recovery
of the goods.

II. Where a verdict is clearly wrong it should be set
aside, but a mere difference of opinion between the court
and jury will not warrant the former in setting aside the
verdict of the latter. It is the province of the jury to
pass upon questions of fact; but it a mere difference
of opinion between the court and jury would be suf-
ficient to authorize the court in setting aside a verdict, it
would in effect substitute the court for the jury in the
determination of questions of fact. Seymour v. Street,
ante, page 85. McGatrickv. Wasson, 4 Ohio State, 566.

After a careful examination of the evidence in this
case, we are of the opinion that the verdict is fully sus-
tained. The judgment of the district court is therefore’

affirmed.
' JUDGMENT AFFIRMED.
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Dow. T. C. Perers, appELLEE v. Lroyp W. DunneLLs,
APPELLANT.

1. Statute of Limitations: pesMuRRER. When it appears on
the face of the petition that the cause of action arose at such a
period, that under the statute of limitations no action can be
maintained thereon, the defendant may demur to the petition,
on the ground that the facts stated therein are not sufficient to
constitute a cause of action.

: MORTGAGES. An action to subject mortgaged property
to the payment of the mortgage debt is a proceeding in rem.

: : CONSTRUCTION OF STATUTE. The proviso to Sec.
17 of the code of civil procedure, that the absence from the state,
death or other disability of a non-resident, shall not operate to
extend the time within which actions in rem shall be commenced
by, and against, such non-resident applies, to mortgages.

4, : : . If an action upon a note secured by
mortgage is barred by the statute of limitations, an action for
foreclosure of the mortgage is also barred. Kyger v. Ryley, 2
Neb., 20; Webb v. Hoselton, 4 Neb., 308.

Arpear from the district court of Sarpy county.
Tried below before Laks, Cu. J. The opinion states
the case.

C. A. Baldwin, for appellant Dunnells.

It seems almost impossible to add anything by way of
argument to the plain words contained in the proviso to
section 17 of the civil code.

The plaintiff refers to section 20 for aid, and upon
demurrer to his original petition amends so as to make
the averments thereof correspond with that section, and
to that end, proof was taken and is set forth in the bill
of exceptions.

To defeat the statute of limitations, the plaintiff
claims that the defendant was a non-resident of the
county; and yet does not claim or pretend, but that he
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could have brought his action at any time to foreclose,
notwithstanding such absence. ~He now brings his
action while the defendant is still such non-resident.

So far as the testimony is any way important, it shows
that at the maturity of the note, and for a year there-
after, the defendant resided in Sarpy county.

The plaintifPs witness does not know what became of
him afterwards.

The defendant’s witness swears that he was occasion-
ally in Sarpy county, but became a non-resident some year
or more after the note became due.

So far as relates to the question of limitation the
evidence will not affect the case.

A construction of Secs. 6 and 17 will determine the
whole matter. The real question is as to the nature of
the action.

Is it an action ¢n rem? In rem is a technical term
used to designate actions instituted against the thing in
contradistinction to personal actions which are said to
be in personam.

Proceedings 4n 7em include not only those instituted
to obtain decrees or judgments against property as for-
feited in the Admiralty or the English Exchequer, as a
prize, but also suits against property to enforce a lien.
See 1 Greenleaf Evidence, § § 525-541; also, Bouvier’s
Law Dictionary.

This distinction has ever been recognized in our courts.

If, then, this be a proceeding to enforce a lien, a pro-
ceeding in rem, does not section 17 apply, and by ex-
press terms provide, that “ absence from the state shall
not operate to extend the time’’ within which, actions
ghall be commenced as fixed in Sec. 6, to-wit: ten years,
and determine this case?

I make no appeal in behalf of the statute of limita-
tions, as our courts are bound to recognize it as a legal
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defense. Nor will I cite authorities to sustain funda-
mental principles here involved.
The judgment below should be reversed.

W. J. Connell, for appellee.

The counsel for appellant, in this case, in submitting
his defense, proceeds entirely upon the theory that this
is exclusively an action ¢n 7em, and that section 6 refer-
red to, is the one applicable to this case. In this, we
think, he is wrong. Section 6 applies to the recovery of
the title or possession of lands, tenements, etc., limiting
the time within which such actions can be brought, to
ten years, and declaring that said section shall also be
construed to apply to mortgages. This section was
amended February, 1869, in two particulars, as follows;
1st, by changing the time within which such action could
be brought, from fwenty-one to ten years, and 2d, by
adding the last clause, “This section shall be construed
to apply also to mortgages.” Previous to the time of
the taking effect of this amendment, to-wit: J uly 1st,
1869, the section referred to, even though applicable so
far as the Zeme within which actions could be brought
was concerned, would not affect zAés action, as such see-
tion could not, without legislative enactment, properly
be held to apply to mortgages.

But, independent of this objection, we think, section
6 as amended, could not, in view of the evidence as
admitted, be held to apply to this action for the reason
that this action is clearly taken out of its provisions by
section 20, of the same title.

And we submit further that section 6, as amended, or
even before amended, could have no application to this
case, for the reason that the proper statute of limitation
governing this case is, that which relates to the time
within which an action may be commenced on a promise
in writing (prowmissory note), the note being the princi-
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pal and the mortgage being only incident thereto. See
Kyger v. Ryley, 2 Neb., 20, which expressly decides this
point. Also see Jackson v. Sackett, T Wend., 94 and
other cases referred to in opinion in Kyger v. Ryley,
delivered by Mason, Ch. J.

If, then, we are correct in this position, the defense
here sought to be made is utterly without foundation
and cannot be sustained in law.

If the action upon the note was barred, could the
action of foreclosure upon the mortgage be sustained,
even though commenced within the ten years? We think
not, and on this point, we think counsel for appellant
will agree with us. How, then, if the action on the
note be not barred, can the mortgagee be estopped from
foreclosing his mortgage securing the same, and obtain-
ing his rights thereunder by proper decree? Supposing
a mortgage was given to secure a note due in one year,
and time of paying principal upon payment of interest
annually, was extended from year to year, for twelve
years. Could it then be claimed that the statute of lim-
itations had run against the mortfgage, and therefore no
decree of foreclosure could be rendered? We think not.

The evidence in this case clearly shows that the action
on the note was not barred by reason of the absence of
appellant from this state, and even had appellant resided
in this state constantly, from the time of executing the
note to the present, this action would not be barred.

The note matured August 31, 1859, and the law then
in force relating to the limitation of such action was as
follows: “An action upon a specialty, or any agreement,
contract or promise in writing, can only be brought
within fifteen years.” TLaws 1859, page 111.

No change was made in said law of 1859 until the
revision of 1867, when such time was reduced to five years
by section 10 of said title, and the five years then having
already expired, such amendment could not affect the
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rights of said parties, but the old law would continue in
force. See Angeil on Limitations, fifth edition, section
22 and cases there cited.

It is very questionable if the appellee in this case
would be affected by the amendment of section 6, reduc-
ing time from twenty-one years to ten years, even if said
section was held to apply to this case. See Wilson v.
Richards, 1 Neb., 342.

Maxwery, J.

This is an action to foreclose a mortgage on certain
real estate in Sarpy county. The note was due and pay-
able August 31, 1859. The petition, in addition to the
usual averments in an action of foreclosure, alleges that
the defendant before the maturity of the note removed
from the state and has continued to reside out of the
state ever since.

The defendant demurred to the petition on the ground
the the facts stated therein were not sufficient to consti-
tute a cause of action. The demurrer was overruled by
the court. The defendant then answered the petition
alleging among other grounds of defense, that the cause
of action did not acerue within fen years next before the
commencement of the action. Testimony was taken and
a decree rendered in favor of the plaintiff. The defend-
ant appeals to this court.

The principle is well settled under our code that where
it appears on the face of the petition that the cause of
action arose at such a period that under the statute of
limitations no action can be brought, the defendant may
demur to the petition on the ground that it does not state
facts safficient to constitute a cause of action. Section ten
of the code of civil procedure provides that “an action
shall be commenced within five years upon a specialty,
or any agreement, contract, or promise in writing.”
The proviso to section seventeen, which took effect Sep-
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tember 1, 1866, is “that the absence from the state,
death, or other disability of a non-resident, save the cases
mentioned in this section, shall not operate to extend the
period within which actions ¢ rem shall be commenced
by or against such non-resident and his representatives.”

What is an action 4n rem? In Woodruff v. Taylor, 20
Vt., 65, the Supreme Court of Vermont say: “Theobject
and purpose of a proceeding purely in rem is to ascertain
the right of every possible claimant; and it is instituted
on an allegation, that the title of the former owner,
whoever he may be, has become divested, and notice of
the proceeding is given to the whole world to appear
- and make claim to it. From the nature of the case the
notice is constructive only as to the greater part of the
world.” “But beside these, there is another class of
cases, which may, perhaps, to some extent, be consid-
ered as proceedings ¢n 7em, though in form they are
procecdings ¢nfer partes. An attachment of property
in this state, where the court has jurisdiction of the
property, but not of the person of the defendant, and a
sale of it (or a levy upon it it it be real estate), on exe-
cution, is in the nature of a proceeding ¢n rem.”

The payment of a debt in obedience to the order of
the court which issued the attachment, will protect the
garnishee, not only against the defendant, but against
third persons claiming under him, by an assignment
made after notice was served on the garnishee.

‘While proceedings <n rem appear originally in Eng-
land to have been restricted to cases arising in the spir-
itual, admiralty, or prize courts, such as those relating
to the revenue, condemnations of captured property,
divorce and alimony, and probate of wills and letters of
administration, it will not be contended that such re-
strictions prevail at the present time. In this country
the courts have generally held proceedings in rem to
include proceedings by creditors against the property of

Vor. v—30 ' '
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their debtors. “In such cases, for all the purposes of
the suit, the existence of the property so seized or at-
tached within the territory, constitutes a just ground of
proceeding to enforce the rights of the plaintiff to the
extent of subjecting such property to execution upon
the decree or judgment. But if the defendant has never
appeared and contested the suit, it is to be treated to
all intents and purposes as a mere proceeding in rem,
and not as personally binding on the party as a decree
or judgment i personam, or in other words, it only
binds the property seized or attached to the extent
thereof.” Story’s Conflict of Laws, Sec 549; Andrews
v. Herriot, 4 Cowen, 520, note; Holmes v. Rawson, 20
Johns., 229; McDaniel v. Hughes, 3 East., 336.

This action, so far as it is sought to subject the mort-
gaged property to the payment of the debt, is clearly a
proceeding ¢n 7em, and more than five years having
elapsed after the law took effect, before the commence-
ment of the suit, the action is barred by the statute of
limitations.

In Kyger v. Ryley, 2 Neb., 20, this court held that if
a recovery upon a note secured by mortgage, is barred
by the statute of limitations, an action for foreclosure of
the mortgage is also barred; the demurrer to the peti-
tion, therefore, should have been sustained.

The judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED AND REMANDED.
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Grices AND ASHBY, APPELLEES, V. GEORGE W. WHITE,
APPELLANT.

1. Attorney’s Lien. An attorney has a lien upon a judgment to
the extent of his reasonable fees and disbursements in the suit in
which it was obtained. And this right is paramount to the rights
of the parties in the suit.

2.

: DEFENDANT CANNOT AVOID LIEN BY PAYMENT TO CREDI-
TOR. Where a defendant against whom judgment has been
recovered has notice of such lien, he cannot evade the payment
of the sum actually due forsuch services by payment to the credi-
tor of the amount of the judgment.

: ASSIGNMENT OF. But where atiorneys have rendered
services in a case, but have filed no notice of a lien, the mere
assignment of their account to parties claiming a lien will not
authorize the latter to enforce such claim against the debtor. The
right to a lien against a debtor is restricted to the claim set forth
in the notice.

THis was an appeal from the district court of Jeffer-
son county. Tried below before Pounp, J. From the
pleadings and evidence in the cause it appears that in
1869, Calhoun and Croxton, attorneys residing in Ne-
braska City, Otoe county, sent to Griggs and Ashby, at
Beatrice, Gage county, a transcript of a judgment
recovered by them in the district court of Otoe county
in an action wherein Benjamin F. Hampton was plain-
tiff and one James Frazier was defendant. In 1873, a
decree was rendered in the district court of Jefferson
county foreclosing a certain mortgage held by said James
Frazier against premises owned by George W. White,
in which cause Benjamin F. Hampton appeared as de-
fendant, and it was adjudged that of the amount due
from said George W. White to said Frazier, the claim of
said Hampton be first paid. Upon this decree Griggs
and Ashby, who were attorneys for Hampton, filed an
attorney’s lien for the sum of five hundred dollars. The
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notice of the lien was filed with the papers in the suit
January 27, 1874. From other evidence introduced it
appears that in Auguast, 1872, and prior to the rendition
of the decree in the case of Frazier against George W.
White, that Hampton assigned to one George H. White
all his right, title, and interest in and to the judgment
recovered against Frazier. On the 16th of April, 1875,
Hampton and George H. White, in consideration of the
payment of the said claim of Hampton as found in the
foreclosure snit, executed a release thereof to said George
'W. White, he failing to deduct therefrom the lien claimed
by Griggs and Ashby. Griggs and Ashby then com-
menced their action to set aside said release so far as it
affected their lien and for its enforcement against the
premises of George W. White. The district court found
in their favor entering a decree for the sum of $279.80,
and White appealed.

W. L. Wheeler, for appellant.
E. E. Brown, for appellees.
MaxweLL, J.

Section eight, Chap. V, Gen. Statutes, provides as fol-
lows: “An attorney has a lien for a general balance of
compensation upon any papers of his client which may
come into his possession in the course of his professional
employment; upon money in his hands belonging to his
client, and the hands of the adverse party in an action or
proceeding in which the attorney was employed, from
the time of giving notice of the lien to that party.”

In Boyer v. Clark & McCandless, 3 Neb., 168, this
court held that an attorney had a lien upon a judgment
to the extent of his reasonable fees and disbursements in
the suit, in which it was obtained, and that this right is
paramount to any rights of the parties in the suit. We
still adhere to the opinion announced in that case.
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The defendant in his answer denies notice of the lien;
but we think there is sufficient evidence to warrant the
court in finding that he had notice of the lien before
paying the amount due on the decree. Such being the
case, he could not evade the payment of the sum actually
due the plaintiffs for services rendered in the case, by
payment to the mortgagee of the amount due on the
decree. The plaintiffs are therefore entitled to judgment
for the sum of $150.00, with interest from the time of
filing the lien.

The plaintiffs are the assignees of the account of
Calhoun & Croxton for services rendered in the same
case. In the notice claiming a lien, however, there is
no claim for such services, therefore no allowance can
be made in this case, as the right of recovery isrestricted .
to the grounds set forth in the notice. The judgment of
the court below will be modified in accordance with this
opinion.

JUDGMENT ACCORDINGLY.

Grorge P. Earon, iMpLEADED WiTH NAVE, MoCorp &
COMPANY, PLAINTIFF IN ERROR, V. SAMUEL BARTSOHERER,
DEFENDANT IN ERROR.

GEoreE P. EaToN, iMPLEADED WITH TURNER, FrAZIER &
COMPANY, PLAINTIFF IN ERROR, V. SaMUEL M. Barr-
SOHERER, DEFENDANT IN ERROR.

1. Practice: UNDERTAKING IN ATTACHMENT: ACTION ON. Inan
action on an undertaking in attachment the petition should
allege that the order of attachment was wrongfully sued out, or
obtained.

2. . It is not enough to state in the petition
that the attachment was quashed, and the pruperty released by
proceedings in error.
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Egrror to the district court of Lancaster county. Tried
below before Pounp, J. The opinion states the case.

D. G. Hull, for plaintiff in error.
Lamb, Billingsley & Lambertson, and J. 8. Stull,

for defendants in error.
Laxe, Cr. J.

These two cases involve precisely the same questions,
and therefore will be considered together.

The plaintiff in the court below, who is defendant here,
brought his actions to recover damages upon two under-
takings executed to him as defendant in certain attach-
ment proceedings, whereby his property was seized and
subjected to the payment of his debts.

After trials to the court upon the petitions, answers
and proofs, and findings in favor of the plaintiff, motions
were duly made for judgments in favor of the defendants,
upon the pleadings, notwithstanding the findings of the
court upon the trial. These motions were both overruled
and judgments entered in favor of the plaintiff. No
testimony was preserved, and the only question to be
determined is whether under the pleadings these judg-
ments can be sustained. In the examination of this
question it is necessary to look first to the petitions, in
order to ascertain whether they state good causes of
action, for if they fail in this respect the judgments can-
not stand.

The undertakings upon which these actions were
brought, contain simply the statutory requirements by
which the obligors therein promise to pay the defendant
all damages, which he might sustain by reason of the
attachments, if the orders therefor were * wrongfully
obtained.” There is no agreement to pay all damages
that might be occasioned by the attachments, in any
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event, but only in case it should be established that the
orders of attachment were «wrongfully ”’ sued out.

Tn these petitions there is no charge that these orders
of attachment were wrongfully or unjustly obtained, nor
is there any statement from which that fact can possibly
be inferred. There is, to be sure, in each of them an
allegation that after the attached property had been sold,
and the proceeds applied upon the judgments in pursu-
ance of the orders of the court, proceedings in error
were prosecuted which resulted in the dissolution of the
attachments. But there is nothing to show upon what
this decision was based; and for aught that appears it
may have been for a mere technicality, or for some other
cause entirely consistent with the fact that the plaintiff’s
were fully justified in resorting to the process of attach-
ment for the collection of their claims. In Sharp ».
Hunter, 16 Ala., 765, the court say: «We think that
by the wrongful suing out of the attachment is meant
not the omissions, irregularities or informalities which
the officer issning the process may have committed in
its issuance, but that the party resorted to it without
sufficient grounds.” The following are authorities on
the same point under statutes quite similar to our own.
Petit v. Mercer, 8 B. Monroe, 51. Raver v. Webster, 3
Towa, 502.

We are of opinion therefore that, in failing to allege,
or to show by reasonable inference that the orders of
attachment were “wrongfully” sued out, or, in other
words that no just grounds actually existed for a resort
to this extraordinary process, these petitions are fatally
defective, and wholly inadequate to support these judg-
ments. As the pleadings stood the defendants were
clearly entitled to judgments in their favor, and the
motions therefor should have been sustained, unless the
plaintiff saw fit to remedy the defect by amending his
petitions.
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This being decisive of the cases it is unnecessary to
examine the answers, or to determine the effect of there
being no reply. It is not claimed that there is anything
in the answers which would supply the defects which we
have pointed out in the petitions, and it is clear that
there is not.

For these reasons the judgments must be reversed and
the cases remanded to the district court, with instrue-
tions to permit amended petitions to be filed, supplying
the defect above pointed out, otherwise to render final
judgments in conformity with this opinion.

REVERSED AND REMANDED.

Witiam S. Horw, apPELLEE, v. WiLLiam W. QUEEN,
APPELLANT.

1. Practice: ApPEAL. An appeal will lie to the supreme court
from the final judgment of the district court, in an action
brought to set aside a judgment of a justice of the peace,
and to obtain a new trial.

2. Equity. A court of equity will grant relief against judgments
obtained by fraud, surprise or mistake, or when from any cause
manifest injustice has been done.

THis was an appeal from a decree rendered by Hoxw.
S. B. Pounrp, sitting in the district court of Lancaster
county, granting a new trial to the plaintiff, in an action
before a justice of the peace wherein he was defendant.
The case came before this court upon demurrer to the
petition and is reported in 4 Neb., 108. A motion to
dismiss the appeal was made and overruled, the follow-
ing opinion being filed:
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Laxg, Cu. J.

A motion is made in this case to dismiss the appeal
for two reasons: First, that the action is not a proceed-
ing in equity. Second, because it does not appear that
a final judgment has been rendered in the court below.

I. The action was brought in the district court to set
aside a judgment of a justice of the peace, and to obtain
a new trial on the ground that the judgment was ren-
dered against the defendant in the suit during his neces-
sary and unavoidable absence, and of which judgment
he had no knowledge until it was too late to prosecute
an appeal to the district court. The action, therefore, is
clearly an original proceeding in equity to obtain reliet
from a judgment, which could be afforded only by a
court exercising equity powers. Being an equity case,
it is one in which an appeal will lie to this court from a
final judgment of the distriet court.

II. As to the second ground of the motion, we only
need to refer to the record, which discloses the fact that
a final judgment was rendered, although somewhat infor-
mally, yet substantially in accordance with the prayer of
the petition. The motion to dismiss the appeal must

therefore be overruled. ,
MoTIoN OVERRULED.

The cause then came on to be heard, and from the
evidence in the record brought to this court, it appeared
that the plaintiff held ‘a certificate of purchase of a
certain tract of land from the Burlington and Mis-
souri River Railroad Company, upon which he had
entered and carried away some oats which defendant
nad sown thereon. The defendant introduced in evidence
copy of letter from the commissioner of the general land
office to the secretary of the interior, transmitting papers
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in the case of C. L. Gumaer on appeal from decision of
said commissioner canceling his homestead entry upon
the same tract of land. From this letter.and its accom-
panying documents it appeared that the defendant, Queen,
had made an application for the entry of the said tract of
land as a homestead, December 22, 1870, which was
rejected on the ground that said tract had enured to the
benefit of the Burlington and Missouri River Railroad
Company; that said application was prior to the date at
which Gumaer was allowed an entry upon the tract,
being May 10, 1871; but that afterwards Gumaer’s entry
was cancelled, and permission given Queen to perfect
his title. These facts, together with those stated in the
opinion, are sufficient to an understanding of the issues
involved in the case.

Tuttle, Harwood & Ames, for appellant, Queen, pre-
sented the following points:

1. The demurrer admitted—and this point was espe-
cially dwelt upon by the learned judge who pronounced
the opinion of the court, 4 Neb., 108, that the plaintiff
held a certificate of purchase of the tract of land from
the B. & M. R. R. Co., and that the defendant, Queen,
had a second homestead entry on the land, the first held
by one Gumaer being uncanceled, yet he had never
resided on the lard, or complied with any of the provis-
ions of the law. In short, the demurrer admitted that
Queen’s homestead entry, under which alone he claimed,
was void, and that the plaintiff was the rightful owner
of the property, rightfully in possession. 'Whereas, the
testimony shows conclusively that Gumaer’s entry was
camcelled before that of Queen was made or allowed, and
that consequently Queen had the first and only valid
entry on the land, and the decisions of the Land Depart-
ment, and of the Secretary of the Interior of the United
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States, certified transcripts of which constitute a part of
the record, are to the effect that the railroad company
never had a title or right of possession to the land, and
hence could not confer either upon the plaintiff. These
decisions have been acquiesced in by the parties con-
cerned, and are conclusive upon the parties to this suit.
It may be added that the United States Supreme Court
has decided the exact question involved in exactly the
same way. In no event, then, can the plaintiff be re-
garded otherwise than a trespasser, without color of
right, as against the defendant, who possessed the license
and authority of the United States Government.

I1. Tt is a familiar and fundamental principle, espe-
cially applicable where relief is sought in equity, that
“jgnorance of the law excuses no one,” and it never,
except under very peculiar circumstances, and where
the opposite party has been guilty of fraud, or some
positive misconduct, furnishes ground for relief. Bank
of U. 8. v. Daniel, 12 Pet., 32. Petters v. Clarence,
88 Penn. State, 194. Smith v. McClong, 2 Cal., 586.
Mellich v. Robinson, 25 Vt., 603. Shafer v. Davis, 13
I, 395. Cooper ». Crosby, 3 Gilm., 506. Smith v.
Pinney, 2 Neb., 139.

III. The plaintiff shows himself to have been grossly
negligent in not taking an appeal. He does not show
that he had any defense to the action, but, on the con-
trary, virtually admits that he had none. The damages
assessed by the justice, instead of being excessive, are,
by.the plaintiff’s own showing, exceedingly moderate.
The plaintiff, by his own showing, was a trespasser on
the land, and by the testimony of witnesses was a willfal
trespasser on defendant’s grain. As a matter of history,
the plaintiff has long since abandoned the land, and
rescinded his contract with the railroad company, re-
ceiving back from them his purchase price therefor.
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If, upon this state of facts, a new trial can be granted,
then in every instance, where a party is dissatisfied with
the judgment of an inferior court, he may apply for and
obtain a new trial, and that, too, by the tedious, dilatory
and expensive means of a petition in equity, instead of
by the cheap, simple and expeditious method of appeal
provided by the statute.

Mason & Whedon, for appellee, cited Horn v. Queen,
4 Neb., 108. Merrick v. Bowry, 4 Ohio State, 60.
Tracy v. Sacket, 1 Ohio State, 54¢. Palmer v. The Peo-
ple, 4 Neb., 68.

GaNTT, J.

It appears from the record that, on the 18th day of
January, 1873, the defendant commenced an action
against the plaintiff, before a justice of the peace, in
the city of Lincoln, to recover damages for an alleged
trespass in entering upon land and taking and carrying
away some oats. The summons was served by leaving
a copy thereof at the residence of the plaintiff; the time
fixed for the trial of the case was the 25th day of the
same month, at ten o’clock. A. M., and at that time
judgment was rendered against the plamtlff. The plain-
tiff brought this suit by petition in equity to set aside
that judgment and grant a new trial, and to maintain
his cause of action he offered evidence showing that
from the 14th until the 24th of J anuary he was away in
Nemaha county attending to his son, who was dangerously
ill with erysipelas, and requiring his constant care and
attention during that time; that on the 25th day of the
month he arrived home in very ill health himself, and
in the afternoon of that day he saw a copy of the sum-
mons which had been left at his residence during his
absence, but was too unwell to attend to any business.
The next day he rode to Lincoln, but becoming very
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sick, he immediately returned home without seeing any
person in relation to the case, and from that day, for
nearly three weeks thereafter, he was confined to his
bed with a severe attack of erysipelas. His physician
testified that he was unfit to attend to any business dur-
ing this time, and ¢ was quite delirious at times.” He
also offered evidence showing grounds of defense to the
action against him, which we think were sufficient to
invoke the interposition of a court of equity when con-
sidered in connection with the facts above stated.

It seems clear from the evidence that the plaintiff’s
care of and attention to his son in his sickness, was an
absolute necessity, and could not be avoided; and that
when he returned home he was sick and incapable of
attending to business for nearly three weeks thereafter.
Under these circumstances we think he is entitled to the
relief sought.

A court of equity will grant relief against judgments
obtained by fraud, surprise or mistake, or when, from
any cause, manifest injustice has been done. And when
a party, from some unavoidable circumstance, and with-
out any laches or want of reasonable diligence on his
part, is prevented from appearing and making his de-
fense to a suit, courts will relieve him upon being sat-
isfied that there is reasonable ground to believe injustice
has been done to him by a trial in his absence. Horner
v. Conover, 2 Dutch. (N. J.), 139. Brooks v. Whaston,
78.& M, 513.

We are satisfied from the evidence that the plaintiff’s
case comes within the above rule, and therefore the find-
ing must be in his favor, and the decree of this court
maust be rendered accordingly.

DECREE FOR PLAINTIFF.
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Marr MILLER AND OTHERS, PLAINTIFFS IN ERROE, V.
Nrcrovs, SeEpPARD & Co., DEFENDANTS IN ERROR.

1. Warranty. When the soundness of a piece of machinery is
guaranteed by a warranty, one of the conditions of which is that
in case of a defect being discovered in any portion of it, the seller
shall be liable only on condition of the production of the defective
piece at the manufactory, or to the agent by whom it was sold,
this is a condition precedent, and must be complied with, or there
can be no recovery.

2,

Where the very defect complained of is fully and clearly
covered by the warranty, no lability can be established against
the seller on the ground of fraud in not disclosing the defect if
known by him at the time of the sale. In such case the pur-
chaser must rely on the contract of warranty.

Exrror to the district court of Colfax county. Tried
below before Post, J. It was an action upon two prom-
issory notes given by plaintiffs in error in part payment
of a threshing machine which they had purchased from
defendants in error, who sold the same upon the follow-
ing warranty:

“This machine is ordered, purchased, and sold subject
to the following warranty and agreement: That with
good management it is capable of doing a good business
in threshing and cleaning grain, and is superior to any
other kind of machine or to any ‘endless apron’ thresher
manufactured in the United States in its adaptation for
separating and saving from the straw the various kinds.
and conditions of grain and seeds, with less waste, less
litterings and less detention from wet or bad conditioned
straw or bad weather. Conditioned that upon starting
the machine the undersigned purchasers shall intelli-
gently follow the printed hints, rules and directions of
the manufacturers, and if by so doing they are unable to
make it operate well, written notice, stating wherein it
fails to satisfy the warranty, is to be given by the pur-
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chaser to the dealer through whom purchased, and to
Nichols, Shepard & Co., at Battle Creek, Michigan, and
reasonable time allowed to get to it and remedy the defect,
unless it is of such a nature that they can advise by let-
ter. If they are not able to make it operate well (the
purchasers rendering necessary and friendly assistance),
and the fault is in the machine, it is to be taken back
and the payments refunded, or the defective part reme-
died and made the same as in their other machines which
do perform satisfactorily. But if the purchaser fail to
make it perform through improper management, or neg-
lect to observe the printed or written directions, then
the purchasers are to pay all necessary expenses in-
curred.

«Also, that if any part of said machine, except the
levers or belting, fails during this year in consequence
of any defect in material of said part, if the purchaser
shall have observed the printed or written directions ap-
plicable to the management of such part, Nichols, Shep-
ard & Co. are to furnish a duplicate of said part free of
charge; except freight, after presentation of the defective
piece, clearly showing a flaw in material, at the factory or
to the dealer of whom said machine was bought at any
time within one year; but deficiencies in pieces not to
condemn other parts, and deficiencies in general adapta-
tion for threshing, separating and cleaning, which alone
involve the taking back of the machine are to be reported
within ten days after starting it, and not after long use
and injury to the machine.”

The first defense in the answer of plaintiffs in error
was that the warranty had been broken in this: One
of the timbers on which the horse power rested was
broken when purchased, bolted together, puttied over
and painted; by reason of the insufficient timber the
power gave way in the wheels, iron, etc., and could not
be used.
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That Miller and others, as soon as the defect was dis-
-covered, notified in writing Nichols, Shepard & Co. and
their agent of the defect. That Nichols, Shepard & Co.
failed to remedy the defect or refund the money.

The second defense charges fraud in the sale, in mis-
representations of the kind of materials used in the con-
struction of the machine, etc., claiming damages in the
sum of one thousand five hundred dollars. To this
answer Nichols, Shepard & Co. replied. The case was
tried by a jury, and upon the evidence adduced the court
instructed the jury to return a verdict for Nichols, Shep-
ard & Co. Judgment on the verdict. Exceptions.
Cause brought here by petition in error.

W. A. Mariow and C. J. Phelps, for plaintiffs in
error.

The manufacturer of new machinery impliedly war-
rants that it is constructed out of sound and good mate-
rials, and is fit for the use intended; if not so constructed
he is liable to the purchaser for all damages sustained.
This rule is too well settled to require the citation of
authorities to sustain it. This implied warranty must
govern in this case, because it has not been changed by -
the express warranty as given. The implied warranty is
modified in this: it fixes the measure of damages. If
the machine was not as warranted, Nichols, Shepard &
Co. had the privilege of making it so on being notified,
ete. If they could not make it operate well, then they
should have taken it back and refunded the money.
Rodgers v. Miles, 11 Ohio State, 48. Flield v. Kinner,
4 Kan., 476. Brenton v. Davis, 8 Blackf,, 316. Walton
v. Cody, 1 Wis., 420.

This implied representation may or may not amount
to a fraud on the purchaser, according to the circum-
stances of the particular case. In this case it did, because
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the manufacturer intended to deceive. He could have
prevented the injury; he knew of the broken timber;
he could have advised the purchaser of that fact; hlS
silence was a fraud on the purchasers. 1 Parsons on
Contracts, 590. Jones v. Edwards, 1 Neb., 170. Fren-
zel v. Miller, 37 Ind., 1. Belden v. Henriques, 8 Cal.,
88. Miller v. Stewart, 24 Cal., 503. Hadley v. Clin-
ton County, 13 Ohio State, 502. Miner v. Medbury,
6 Wis., 295. Hill v. O’ Ferrell, 45 Ind., 268. Fowler
v. Swift, 3 Ind., 188. Page v. Ford, 12 Ind., 46.

W. H. Munger, for defendants in error.

The giving of the notice, if the machine failed in its
general adaptability to do a good threshing business, and
the presentation of the part manufactured of defective
material at the factory, if the fault was in being con-
structed of defective material, were conditions precedent
to be performed on the part of the purchaser, and unless
they fully complied with the conditions precedent they
cannot hold Nichols, Shepard & Co., liable for a breach
of the warranty. Waléon v. Cody, 1 Wis., 420. Brom-
buger v. Greiner, 18 Towa, 477. Horner v. Woodruf,
1 Doug. (Mich.), 51. Hills v. Bannister, 8 Cow., 33.
Priney v. Hall, 1 Hill, 90. Bragg v. Bamburger, 23
Ind., 198.

No representations are shown to have been made,
except such as are contained in the express warranty
gnen That N., S. & Co. had knowledge of the defects
is not shown, unless such knowledge is inferred from the
fact that they were the manufacturers. No intention to
deceive can be maintained, because N., 8. & Co. agree to
furnish duplicates of defective parts free of charge.

The fact that portions of said machine was constructed
of defective material would not constitute a fraud in this
case even if such was the rule ordinarily, as the parties

Vor. v.——=31
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seemed to contemplate that there might be defective ma-
terial, and provided what should be done in such case,
to-wit: defendants should present the defective pieces at
the factory and plaintiffs would furnish duplicates of
such pieces; defendants cannot claim any surprise in this
case; had they presented the material at the factory and
plaintiffs refused to furnish duplicates, defendants could
recover on breach of warranty.

Laxz, Cu. J.

In principle this case is not distinguishable from that
of Nichols, Shephard & Co. v. Hail, 4 Neb., 210, in
which this court held that, “when in a contract of war-
ranty there are conditions precedent to be observed and
performed by a purchaser, he must show a fair and
reasonable compliance with the terms of the contract on
his part or he will not be permitted to enforce it against
the warrantor.”

In the case now before us the terms of the contract are
undisputed. Itis in every particular conditional, and
covers every conceivable defect that could exist in the
machine.

As to the general adaptability of this threshing ma-
chine to do all the work that was expected of it, and to
do it well, there is no complaint. In these respects it
answered fully the requirements of the warranty. The
only substantial defect being in one of the timbers on
which the horse-power rested.

The testimony shows that this timber gave way so as
to need repairing in January, 1873, after having been
run steadily some five months; and it was continued in
service until the following September, when it was cast
aside. The defect was caused by a check, or split in the
timber, which in the manufacture had been so brought
together and secured with iron bolts and paint as not to
be observed until it finally gave out.
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This defect was covered by the warranty, and Nichols,
Shephard & Co. would have been required to make it
good had it been properly brought to their notice. That
portion of the contract bearing upon this point, is in
these words, viz: ¢ Also, that if any part of said ma-
chine, except the levers or belting, fails during this yeé,r
in consequence of any defect in the material of said
part, if the purchasers shall have observed the printed or
written directions applicable to the management of such
part, Nichols, Shephard & Co. are to furnish a duplicate
of said part free of charge, except freight, after presenta-
tion of the defective piece, clearly showing a flaw in
material, at the factory, or to the dealer of whom the
machine was bought, at any time within one year.”’

Such being the condition of the warranty, in order to
show a liability underit, it is not enough to prove merely
that a part of the machine was defective, but in addition
to that fact it should appear that the defective piece was
presented, either to the manufacturers themselves, or to
their agent from whom the machine was purchased. But
there is nothing in the record tending to show that there
was any attempt on the part of the plaintiffs in error to
comply with this condition, and having wholly failed in
this respect, they are in no situation to complain of the
defendants in error.

The attempt to establish the existence of fraud on the
part of Nichols, Shephard & Co., in the sale of this
machine, on the ground simply that a defective piece of
timber was used, is futile. There was nothing tending
in the least degree to taint the transaction with fraud so
far as they are concerned. In the supposition that at
least some unsuitable material might have been used in
the manufacture of the article the parties agreed in
writing what the effect should be, if on trial it should be
shown that such was the case. DBy this contract, entered
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into with a full knowledge of its import, and what it
required of each, the parties are bound.

The evidence shows very clearly that there was no just
defense to the notes, and the court did right in directing
a verdiet accordingly.

JUDGMENT AFFIRMED.

Jos A. DiLLoN, PLAINTIFF IN ERROR, v. Russern &
HoLMES, DEFENDANTS IN ERROR.

1. Pleading: aNswER. When an answer contains an allegation
that one of several defendants, joint makers of a promissory note,
was in reality only a surety thereon, to which allegation there was
no reply, it will be taken as true.

2. : INSTRUCTIONS TO JURY. And if the court on

request refuse to instruct the jury to this effect it is error.

8. Error: REVERSAL OF JUDGMENT. Butit is not every error that
calls for a reversal of a judgment. To have this effect the error
must appear to have been prejudicial to the party seeking to take
advantage of it.

4. Principal and Surety: RELEASE OF SURETY. Where the
defense depended upon showing in addition to the fact of surety-
ghip, the fact of an extension of the time of payment to the prin-
cipal, which was alleged but not proved, the refusal of the court
to instruct as above stated is no ground for reversal of the judg-
ment.

.

: EXTENSION OF TIME TO PRINCIPAL. An extension of
time to the principal for the payment will not have the effect to
release the surety, unless the agreement to extend the time be
such as will bind the holder of the note, and bar his action against
the principal for some definite time.

5.

8. : . A mere voluntary forbearance on the
pa.rtof the creditor, enlarging the time of payment, without con-
gideration, will not work a discharge of the surety. Nor will such
extension, if there be no definite time agreed upon, have the effect
to release him.
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Error to the district court of Johnson county. The
plaintiff in error and H. N. Cornell were defendants
in the court below, and upon the trial plaintiff in error
requested the court to give the following instructions to
the jury, which the court refused to do, and he excepted.

1. “The court instructs the jury that every material
allegation of new matter as a defense, contained in defend-
ant’s answer, not controverted or denied in the reply of
the plaintiffs must, for the purposes of the trial, be taken
and considered as true, except allegations of value and
amount.” :

9. “The court further instructs the jury that if they
believe from the evidence that defendant Dillon is only
surety for defendant Cornell on the note sued on, and
that soon after it becane due said Dillon requested plain-
tiffs to proceed at once to collect said note, and that
defendant Cornell, the principal on the note, was then in
insolvent circumstances; but that plaintiffs refused to do
so and extended the time of payment to said Cornell
without said Dillon’s consent, and that afterwards, but
before the institution of this suit said Cornell became
and has since remained insolvent, that in that case defend-
and Dillon has become absolved from all liability on said
note and you will find in his favor.”

The court gave the following instruction at the request
of said plaintiff in error:

3. “The court further instructs the jury that if they
believe from the evidence that defendant Dillon is only
surety, on the note sued on, for said Cornell, and that
after said note became due said Cornell and plaintiff
entered intoa valid contract for the extension of the time
of payment of said note, without the consent or knowl-
edge of said Dillon, and that in pursuance of said con-
tract the time of payment of said note was extended by
said plaintiffs to said Cornell, without said Dillon’s con-
sent, you will find for defendant Dillon.”
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At the request of the defendants in error, Russell &
Holmes, the court gave the following instructions, to
which the plaintiff in error excepted.

1. “If you are satisfied from the evidence that no
binding contract was made between Cornell and these
plaintiffs, wherein the plaintiffs agreed to give him longer
time without the consent of Dillon, you will find for
plaintiffs, Russell & Holmes.”

2. “In order that any agreement between Cornell
and these plaintiffs shall operate as a release of Dillon,
it must be an obligatory contract founded upon a consid-
eration, or in other words the contract for extension
between Cornell and these plaintiffs must be such a con-
tract, as Cornell himself could have enforced if plaintiffs
had brought action on the note against him.”

3. “If you find from the evidence that Dillon was
simply a surety on the note, you must yet render a ver-
dict against him, and in favor of plaintiffs, unless you
also find from the evidence that a contract was made
between Cornell and the plaintiffs, based upon a consid-
eration, to extend for a definite length of time, and with-
out Dillon’s consent.”

S. P. Davidson, for plaintiff in error.

Where a party executes a note in form as principal,
but in fact as a surety, which fact is known to the Ppayee,
parol evidence is admissible to show his real relations to
the other contracting parties. Riley v. Gregg, 16 Wis.,
703 [671].

And where a creditor does any act injurious to the
surety, or inconsistent with his rights, or omits to do
any act when requested by the surety, which his duty
enjoins him to do, and the omission proves injurious to
the surety, in all such cases the surety will be discharged.
Gardner v. Van Nostrand, 13 Wis., 608 [544]. King
v. Baldwin, 17 Johns., 384.
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If the surety on a note, at its maturity, request the
creditor to proceed at once to collect the same, by suit if
necessary, and the principal is then solvent, and the
creditor refuses and neglects to do so until after the
principal becomes insolvent, the surety will be exoner-
ated from all liability on the note. Pain v. Packard,
13 Johns., 174. King v. Baldwin, 17 1d., 384.

The creditor is under an equitable obligation, and such
is the essence of the contract, to obtain payment of the
principal debtor, and not from the surety, unless the
principal debtor is unable to pay the debt.

This is, also, evidently the proper construction to be
put upou our own statute. Where judgment is rendered
in any court of record upon any instrument of writing
in which two or more persons are jointly and severally
bound, and it be made to appear to the court by parol or
other testimony, that one or more of said persons so
bound signed the same as surety for his co-defendant, the
clerk, in recording, shall certify which of the defendants
is principal and which surety; and execution issued on
said judgment shall command the sheriff to exhaust the
property of the principal debtor first, and for want of
sufficient property of principal debtor, to make the claim
out of the property of the surety; and in all cases the
property, both real and personal, of the principal debtor
shall be exhausted before any of the property of the
surety shall be taken in execution. General Statutes,
613, section 511.

The court erred in refusing to give the instructions
asked for by plaintiff in error. See Steele v. Russell,
ante, p. 211.

7. Appleget, for defendants in error.

An agreement by the creditor to enlarge the time, un-
less it is made in such consideration or in such form as
to be binding upon him, and estop him from bringing an
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action against the principal, does not discharge the
surety. Hunter v. Clark, 28 Texas, 159. Levitt v. Sav-
age, 16 Me., 72. Bailey v. Adams, 10 N. H., 162.
Joslyn v. Smath, 13 Vt., 353. Harter v. Moore, 2
Blackf., 367. 1 Parson Contract (4th ed.), 513. King
v. Baldwin, 2 Johus. Ch., 554.

A mere voluntary forbearance on the part of a creditor
enlarging the time without consideration, is no discharge
of the surety. Batemen’s Commercial Law, 262. Zate
v. Wymond, T Blackf., 240.

An agreement must not only be valid and binding in
law, but the time of the extension must be definitely
fixed. Batemen’s Commercial Law, 263. Miller v.
Stern, 2 Penn. State, 286. Parnell v. Price, 3 Rich.
L, 121. Gardner v. Watson, 13 111, 347. Waters ».
Simpson, 2 Gilm., 570.

Lakg, Cu. J.

1. The action in the court below was upon a promis-
sory note signed by the plaintiff in error and one Cornell
as joint makers. To the petition Dillon answered that
he was in reality only a surety for Cornell, who was the
real principal, he having received the entire considera-
tion for which the note was given, and that this was well
known to the plaintiffs at the time they received it. Of
this allegation there was no denial in the reply, and,
therefore, for all the purposes of the action it must be
taken as true.

Under the rules of pleading, as they stood prior to
the code amendments of February 26, 1873, no reply
was necessary to an answer, except to allegations consti-
tutinga counter-claim or set-off. MeCannv. McLennan,
2 Neb., 286. By those amendments, however, a reply
must be made to all material allegations of new matter
contained in the answer, or they will be taken as
admitted.
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This is a statutory rule which the courts cannot disre-
gard when the condition of the pleadings is such as to
render it applicable. For these reasons we must hold
that the court erred in refusing to give to the jury the first
instruction tendered on behalf of the plaintiffs in error
which embodied substantially the above proposition of
law. )

But in view of the fact that, even although his surety-
ship were fully admitted, there is nothing in the record
tending to show that this error could possibly have preju-
diced the plaintiff in error, it farnishes no ground for a
reversal of the judgment. Chase v. Washburn, 1 Ohio
State, 244. In order to justify the reversal of a judg-
ment, the record must show affirmatively not only that
error has intervened, but that it was prejudicial to the
party seeking to take advantage of it. Ohio Life Insur-
ance and Trust Co. v. Goodin, 10 Ohio State, 557.

In order to have made the admission that Dillon was
a mere surety available as a defense, it was necessary
also to establish by evidence that Russell and Holmes
actually extended the time of payment on the note.
This was attempted by the testimony of the defendant
Cornell; but giving full credit to all that he says, it falls
very far short of showing that they made such an extension
as would have barred an action brought by them at any
time after the note matured. Unless the extension be of
this character, it does not prejudice a surety, nor will it
operate to release him from his obligation to pay the de-
mand. Farmers’ Bank v. Reynolds, 13 Ohio, 84.

II. But in the refusal to give the defendants’ second
instruction, we see no error. The first proposition which
it contained being to the effect that the plaintiffs were
obliged, at their peril, to bring suit against the principal,
at the mere request of the surety, is not sustained by
the authorities. The better and almost universal rule
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seems to be that in addition to the demand that the
holder of the instrument shall proceed against the prin-
cipal, there must, even in equity, be an offer of indemnity
against costs and expenses in case the litigation should
prove froitless. Wright v. Simpson, 6 Ves., 734. Bel-
lows v. Lovell, 5 Pick., 307. Mahurin v. Pearson et al.,
8 N. I, 539. Page v. Webster, 15 Me., 249. And
another proposition contained therein, viz: that a mere
postponement of payment, to no definite time, and for no
new consideration, will have the effect to release the
surety, is equally untenable. As before observed, in
order to have this effect, there must be such an agree-
ment as will bind the holder of the note, and bar his
action against the principal for some definite time beyond
its maturity. A mere voluntary forbearance on the part
of the creditor enlarging the time of payment without
consideration, will not work a discharge of the surety.
Leavitt v. Savage, 16 Me., 72. Waters . Sémpson,
Gilman, 570. Bailey v. Adams, 10 N. H., 162. The
defendants’ third instruction, and also those tendered on
behalf of the plaintiffs, and which were given to the
jury, stated the law of the case correctly.

As to the pretended extension, Cornell was the only
witness called upon to establish it. He says on this
point: I called on plaintiff Russell and made an agree-
ment with him with reference to the payment of said
note, which was as follows: that if he would extend the
time of the payment of the note sixty days, or there-
abouts, I would allow him fifteen per cent, which was
agreed upon. This agreement was in March, 1875.7
Now, conceding all that can possibly be claimed from
this testimony, yet it does not show that any extension
was mutually and definitely agreed upon. The witness
does not swear that Russell agreed to extend the time of
payment for sixty days, or for any other definite time.
If no definite time be fixed upon, there can be no bind-
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ing extension. Waters v. Simpson, 2 Gilman, 570.
McGee v. Metealf, 12 S. & M., 535.

There being no error disclosed that could possibly
have prejudiced the plaintiff in error, the judgment of
the court below must be affirmed.

JUDGMENT AFFIRMED.

Arvexy B. STRUTHERS AND OTHERS, PLAINTIFFS IN ERROR,
v.J. B. McDoWELL AND OTHERS, DEFENDANTS IN ERROR.

1. Practice: ATTACHMENT: AMENDMENT. An affidavit for the
issuance of an attachment may be amended by leave of the court,
even after a motion to quash the proceedings is filed, because of
that particular defect. .

9, ———. Tt is not error for the court to permit the officer before
whom the affidavit was made to attach a venue, according to the
fact, even after a motion has been filed to dismiss the attachment,
on the ground of its omission.

Tuis was a suit in the district court for Jefferson county,
brought by defendants in error against plaintiff in error
and R. B. Wallace as partners, under the firm name of
Struthers & Wallace. Tried below before Pouxp, J.
An attachment was issued in the cause. The affidavit
filed in said cause as the basis for the attachment pro-
ceedings lacked a wenue; Struthers, appeared gpecially
and made a motion to set aside, dissolve, and discharge
the attachment.

Defendants in error made a motion for leave to amend
the affidavit. The motion to amend was sustained; the
affidavit was amended, and the motion to dissolve the
attachment overruled; to all of which rulings said Struth-
ers excepted, and for the reversal of these erroneous rul-
ings brought the cause here by petition in error.
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8. P. Davidson, for plaintiff in error, contended that
the venue is an essential part of an affidavit. Without
it an affidavit is fatally defective and void. The affida-
vit must show on its face that it was made before some
officer competent to take an affidavit, and within some
place where he was authorized by law to administer
oaths. Zane v. Morse, 6 How. Prac., 395. Cook v.
Staats, 18 Barb., 407. Thompson v. Burhans, 61 N.
Y., 62, 63. Crowell v. Johnson, 2 Neb., 153. Small
v. Hcherson, 8 Towa, 284. Bowen v. Slocum 17 Wis.,
190.  Lathrop v. Snyder, 16 Wis., 293.

If there be no statutory authority for amending an
aflidavit, the court has no power to allow such an amend-
ment. Drake on Attachment, Sec. 84. Brown v. Me-
Closky, 26 Ga., 577. Cohen v. Manner, 28 Ga., 27.

In this state a process or proceeding can only be
amended in certain cases of mistake, omission of mate-
rial allegation, failure of pleading to conform to the facts
proved, or failure of the proceeding to conform in any
respect to the provisions of the code. Gen. Stat., p. 546,
Sec. 144. This relates only to such defects as do not
render the process absolutely void. There must be some-
thing to amend, and a void writ is a nullity. To amend
in such a case would be to create the writ anew. Whiz-
ney v. Brunette, 15 Wis., 69, 76. Drake on Attach-
ments, Sec. 84.

Brown, England & Brown, for defendants in error.

Even if the affidavit were defective and insufficient,
the court properly sustained the motion of the defendant
in error to amend. The attachment should not have
been dissolved in consequence of such defects, if the
defendants in error offered to cure them by amendment.
Campbell v. Whetstone, 4 111., 361. Bunn v. Pritchard,
6 Towa, 56. Langworthy v. Waters, 11 Iowa, 432. Hen-
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derson v. Drace, 30 Mo., 358. Furman v. Walter, 13
How. Pr., 348. Drake on Attachment, Sec. 113.

Laxg, Cu. J.

The first error assigned is the overruling of the motion
made to quash the summons. This point was not urged
in argument, and we suppose it was abandoned. At all
events, the objection to the sufficiency of this writ was
not warranted, it being in all respects in strict conform-
ity to the requirements of the statute.

The other objections all relate to the affidavit on
which the order of attachment was issued; the chief of
these being that no venue was given. It isalso objected
that the court erroneously permitted the notary public
before whom the affidavit was made, to insert the proper
venue, according to the fact, after a motion to quash the
attachment had been filed, and thereupon overruled the
motion.

It is not pretended that the facts set forth in the
affidavit were not ample to justify the issning of the
writ, but it is insisted that the omission of the venue
was a fatal defect; not amendable and rendering the
order of attachment absolutely void. This position can-
not be sustained. In the first place the venue is really
no part of the affidavit, its office being simply to show
by an inspection of the instrument whether it was made
within the jurisdiction of the officer who administered
the oath. We are not aware of a single case that goes
so far as to hold that such a defect may not be amended,
so as to show the fact, where the request to do so is
properly made.

Under our statute of amendments great latitnde is
given to the court in permitting even material defects
to be remedied, especially where they were occasioned
by mistake, or are the result of oversight, and it can be
seen that by so doing, substantial justice will be done.
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And this rule is not limited to pleading merely, but is
applicable to all proceedings in civil actions. Jmoin .
Bank of Bellfontaine, 6 Ohio State, 81 3 Campbell v,
Whetstone, 4 1., 361; Langworthy v. Waters, 11 Towa,
432; O’ Dea v. Washington Co., 3 Neb., 118.

We are of opinion, therefore, that there is no error
shown in the record, and the judgment of the court
below must be affirmed.

JUDGMENT AFFIRMED.

JouN W. WEHN, PLAINTIFF IN ERROR, V. COMMISSIONERS
oF Gaee CoUuNTY, DEFENDANT IN EREOR.

Nuisance: couNTY NOT LIABLE For. A county is not liable at
the suit of a private person for damages occasioned by reason of
the erection of a county jail in near proximity to his residence.
Neither is it liable if the jail be kept in so filthy a condition ag
to become an actual nuisance to those persons living near it,

Error to the district court of Gage county. Tried
below before Gawntr, J.  The case is stated in the
opinion.

L. W. Colby (with whom was Griggs & E'nlow), for
plaintiff in error.

There are two classes of cases where damages may be
sustained by a private person as the consequences of the
act of a municipal corporation. F%rst, where the cor-
poration, in a careful manner, performs a lawful act
without wrong or negligence, but by such act private
property is injured as a consequence. Second, where
the corporation does an authorized act, but in perform-
ing it commits a wrong, such as performing the work
carelessly, or negligently, or wantonly and maliciously;
or performing the work so as to create a nuisance,



JANUARY TERM, 1877. 495
‘Wehn v. Commissioners of Gage County.

I. In the first of these cases stated, it has been held
by able authority that a municipal corporation like an
individual is liable for the injuries resulting to the
property of others from the acts of such corporation,
though acting within the scope of its corporate authority
and without any circumstances of negligence or malice.
Rhodes v. Cleveland, 10 Ohio, 159; Goodall v. Mil-
waukee, 5 Wis., 32; Barnes v. Racine, 4 Wis., 454.

II. 1In the second of the cases stated, which is the
case in point, it is held that where a corporation does an
authorized act but in performing it commits a wrong, it
is liable the same as a private person. Dillon on Mu-
nicipal Corporations, 780.

They may erect buildings for corporate purposes, but
if in so doing they should place their foundations so
as to cause water to flow back on private owners the lat-
ter would have their action for the damage the same as
if the injury had been caused by the individual. 12 U.
S. Dig., 453, and cases cited; 1 Hilliard on Torts, 555;
Dillon on Municipal Corporations, Sec. 780, Note 1.

A municipal corporation is no more exempt from
liability in case it creates a nuisance, either public or
private, than an individual. Bazley v. The Mayor, 3
Hill, 531,541. Thayerv. Boston,19 Pick., 511. Rhodes
v. Cleveland, 10 Ohio, 159.

Whatever is injurious to the health, or indecent, or
offensive to the senses, or an obstruction to the free use
of the property, so as to essentially interfere with the
comfortable enjoyment of life or property, is a nui-
sance. 18 U. 8. Dig., 550.

Noise may amount to a nuisance. 1 Hil. on Torts,
561.

“Anything offensive to the sight, smell, or hearing,
erected or carried on in a public place, where the people
dwell or pass or have a right to pass, to their annoyance,
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i8 a nuisance at common law.” Hackney v. State, 8
Ind., 494.

8. C. B. Dean and Alfred Hazlett, for defendant in
erTor.

I. A county is a political and territorial sub-division
of the state, invested with certain powers, expressly
granted, to aid in the administration of government.
It is but an instrumentality of the state. Its officers
are officers of the state, and their duties, with scarcely a
single exception, have a direct and exclusive reference
to the general policy of the state. Hamilton County v.
Mighels, T Ohio State, 109. Soper v. Henry County,
26 lowa, 264. ZTreadwell w. Commissioners, 11 Ohio
State, 183. Dillon on Mun. Corporations, See. 10.

II. A county is a gquasi corporation, and an agency
of the state. It owes no duties to the public nor to
individuals, except such as are imposed by law. It can-
not be sued at common law, and unless an action be
expressly given by statute, the county is not liable.
Crowell v. Sonoma County, 25 Cal., 313. Hunsaker v.
Borden, 5 Cal; 288. Lyell ». St. Clair County, 3
McLean, 580. Ward v. County of Hartford, 12 Conn.,
404. Schuyler Co. v. Mercer, 4 Gilm., 20. Anderson
v. State, 23 Miss., 459. Rock Island v. Steele, 31 111,
543.

ITI. Where the officers, whose acts or neglect of
duty is complained of, are elected by the corporation in
obedience to some statute to execute a public duty on
behalf of the state, such officers are public or state offi-
cers, and the doctrine of respondeat superior, is mnot
applicable. Accordingly, the county is not liable for
the acts or negligence of its officers as claimed by plain-
tiff in error. Small v. Inhkabitants of Danwille, 51
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Maine, 361. Russell v. Mayor of New York, 2 Denio,
481. Oliver v. Worcester, 102 Mass., 499. Detroit v.
Corey, 9 Michigan, 184. Cobbd v. Uity of Portland, 55
Maine, 381.

Laxg, Cu. J.

This is a proceeding in error, to reverse the judgment
of the district court, sustaining a general demurrer to
the plaintifi’s petition.

The plaintiff sought to recover a judgment against
the county for damages alleged to have been occasioned
by reason of the erection of a county jail in the imme-
diate vicinity of his residence, and in permitting it to
be so occupied and managed, as to have become, in fact
a nuisance to himself and family.

Admitting all that is alleged in the petition to be
true, which the demurrer does, the question to be de-
termined is, whether or not the county is liable for
the damages sustained by the plaintiff in consequence
thereof.

From an examination of the authorities at our com-
mand, bearing upon this question, we are well satisfied
that no such liability exists unless created by statute.
Russell v. The Men of Devon, 2 T. R., 667. Hamilton
Co. v. Mighels, 7 Ohio State, 109. Crowell ». Sonoma
County, 25 Cal., 313. Ward v. The County of Hart-
Jord, 12 Conn., 404. And it is equally clear that there
is nothing in the legislation of this state, either directly
or by reasonable implication, recognizing the liability of
counties to private actions for the neglect of their offi-
cers in the performance of public duties.

By an act of the legislature, approved February 27,
1878, it is mnade the duty of the board of county com-
missioners of each organizeéd county in the state, to
erect a suitable jail for the confinement of all such per-

Vor. v—32
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gons as under the laws are required to be kept therein.
Section three of said act is as follows: “Each county,
organized for judicial purposes, shall, as soon as practica-
ble, provide a suitable court house, and a suitable and
sufficient jail, and fire-proof offices, and other necessary
buildings, and keep the same in repair.”

But while the duty to provide a jail is thus imposed
upon each county, there is no direction given as to the
particular plan, or style to be followed in its erection.
These, as well as all the other details, are left entirely to
the discretion of the people of each county, acting
through the board of comimissioners, by which all the
powers of the county, as such, are required to be exer-
cised. The board have the power to designate the pre-
cise spot upon which the jail shall stand; of what
materials, and according to what particular style of
architecture it shall be built, the only restriction being
that if it be necessary to borrow money to carry forward
the work, the proposition must be indorsed by a vote of
the people at an election called for that purpose.

In building a jail, therefore, the county simply obeyed
a command of the law-making power of the state, in a
matter of public concern, and for which it cannot be
called upon to defend its action at the suit of an individ-
ual for damages alleged to have been occasioned thereby.
It may be exceedingly distasteful to have a jail or poor
house located adjoining one’s private residence; it may
even occasion an actual damage, by reason of the annoy-
ances necessarily resulting from a near proximity of one
of these institutions; but these, like many other per-
plexities and annoyances necessarily attending the oper-
ations of even the very best of governments, must be
submitted to by the citizen as a sacrifice for the public
good, and for which the law furnishes no redress.

But, we gather from the petition that the injury com-
plained of resulted not so much from the character of
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the structure itself, or the persons kept therein, as from
the want of order and the filthiness displayed in its
management by the person having it in charge. The
complaint is that criminals and drunken men were per-
mitted “to be loose and go at large around said prem-
ises, whereby * * * offensive and frightful noises,
wild and terrible yells, shrieks and ravings, vile, profane,
obscene and indecent Jlanguage and words; noxious and
offensive swills and stenches were permitted therein.”
That these noises and stenches “entered the dwelling
house and premises of plaintiff nightly and daily, and
rendered the same unwholesome and uninhabitable, and
incommoded, and exposed to insult and injury the plain-
tiff and his family,” to his great damage, ete.

In this state the care of the county jail, and the gov-
ernment of the prisoners confined therein, is intrusted
to the jailer, under such rules and regulations as the
judge of the district court sees fit to prescribe in addi-
tion to those given in the statutes. If he fail to observe
these rules, or to perform any other duty required of
him by the law, he renders himself liable to a fine of
from five to one hundred dollars, in the discretion of the
court. But this liability is personal to the jailer alone.
His failure to perform his duties may give a cause
of action against him, but none whatever against the
county.

We are of opinion the demurrer was properly sus-
tained, and the judgment must be affirmed.

JUDGMENT AFFIRMED.
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‘Wirriam NULL, PLAINTIFF IN ERROR, V. REBECCA JONES
AND OTHERS, DEFENDANTS IN ERROR.

1, Pleading: DEMURRER TO AMENDED PETITION. In determining
whether a demurrer should be sustained to an amended petition,
which covers the entire ground of the original, and takes its
place, the court will not look beyond the pleading against which
the demurrer is directed.

2, : The fact that the amended petition predicates the right to
recover upon a fact which did not exist when the original petition
was filed, is not ground of demurrer,

3. : Where facts which have arisen since the bringing of the
action, and therefore could be properly brought into the case by
a supplemental petition, are included in the amended petition, it
is no ground of demurrer, but should be taken advantage of, if

at all, by motion.

4. Mortgage: FORECLOSURE AGAINST ESTATE OF DECEDENT.
Under our statute an action to foreclose a mortgage executed by
the deceased in his lifetime, may be brought and prosecuted to
final judgment within the time fixed by the court for the payment
of debts by the administrator.

5. : Such mortgage is not barred, as to the property
which it covers, by a failure to present it to the court for allow-
ance as a claim against the estate.

6, —: . But unless so presented the holder is confined to

the mortgaged property, and cannof share in the general assets of
the estate.

Error to the district court for Gage county. Tried
below before Weaver, J. The case is stated in the
opinion.

Mason & Whedon, for plaintiff in error.

The position that the holder of a note secured by
mortgage upon real estate must prove his claim before
the administrator, is untenable. Sec. 2, Washburne on
Real Property 232. Slaughter v. Foust, 4 Blackford,
879. Shirkey v. Hanna, 3 Blackford, 403. Harvey v.
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Thornton, 14 111, 217. But our statute and the decis-
ions of this court expressly authorize the foreclosure of
the mortgage. Sec. 227 Gen. Statutes, 320. Watson v.
McCartney, 1 Neb., 133, Sec. 855. Gen. Statutes, 655.

In this case it is admitted that the installments of
interest were due when suit was commenced, and for
that a decree could have been taken; it could have been
To objection to the pleading that the plaintiff prays for
more than he was entitled to, he was entitled to a decree
for what the facts stated showed was then due, and the
present amended petition shows the whole sum was due,
and the demurrer should have been overruled. ZLansing
v. Capron, 1 Johus. Ch., 617. Eweritt v. Huffman, 1
Page Ch., 648. Ontario Bank v. Strong, 2 Page, 303.
Adams v. Essex, 2 Barb., 144. Smith v. Shuler, 12
Sargt. & Rawle, 240.

W. H. Ashby, for defendant in error, cited Ellis v.
Polhemus, 27 Cal., 350. Pitte v. Shipley, 46 1d., 154.
Basse v. Gallegger, T Wis., 442.

Lagx, Cu. J.

This is a petition in error from Gage county, and the
main question presented by the record is whether the
amended petition states a good cause of action.

The action was bronght against the administrator and
heirs of Samuel Jones to foreclose a mortgage given by
him on the 4th day of July, 1871, to secure the payment
of a promissory note of that date for the sum of $4,200.00,
on the 4th day of July, 1874, with interest thereon at the
rate of twelve per cent. per annum, payable annually.
The mortgage contained a clause to the effect that in
case of any default in the payment of any installment
of interest as it became due, for the period of thirty
days, the whole sum thereby secured should, at the
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option of the mortgagee, his heirs or assigns, become
immediately due and payable.

On the 30th of October, 1872, the first installment of
interest not having been paid within the time limited,
the plaintiff commenced an action to foreclose for the
whole amount secured by the mortgage.

The case seems to have rested in this condition until
after the note by its terms fell due, when an amended
petition, the one now under consideration, was filed.
This petition declares, as is usual on a mortgage demand
past due, without reference to the fact of delinquency in
the payment of the first year’s interest, which was the
sole-ground upon which a recovery of the principal was
demanded by the original petition.

The defendants contend that this petition is demurra-
ble for two reasons. Fiérst: In not alleging that the
plaintiff gave notice to the mortgagor, or his representa-
tives, of his election to exercise his option and declare
the whole debt due. Second: In not containing an
allegation to the effect that the claim had been presented,
as the statute directs, for allowance and payment by the
administrator out of the assets in his hands.

The first of these questions is not raised by the record.
In deciding whether the demurrer should be sustained,
we cannot look beyond the pleading against which it is
directed. This objection might have been urged to the
original petition had it not been entirely superseded by
the amendment which completely ignored the failure to
meet the interest as it fell due, and sought to recover on
the ground alone that the note had then fully matured.

The plaintiff, by a proper motion, might have been
held in his amended petition to a statement of the facts
as they existed at the commencement of the suit; if this
had been done, and the defendants’ position be correct,
nothing beyond the interest then due could have been
recovered, and a foreclosure to that extent only could
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have been decreed, unless other installments of interest,
or the principal if it had become due, had been brought
into the case by a supplemental petition. This was the
rule in chancery practice. King v. Longworth, 7 Ohio,
585. And it has not been changed by the code practice.
Glenn v. Hoffman, 2 Western Law Monthly, 599. Sec.
149 Code of Civil Procedure. For these reasons we
abstain from the expression of an opinion on the first
question.

The second ground on which it is claimed that the pe-
tition is defective cannot be sustained. Cases were cited,
particalarly that of Harp v. Calahan, 46 Cal., 222,
which holds to the rule contended for by defendants’
counsel. But we apprehend the statutes under which
they were made were very different from our own. At
all events we do not consider them applicable to our act
concerning the settlement of the estates of decedents.

Section 227, page 320, of what are known as the
“ General Statutes,” very clearly recognizes the right of
a creditor, whose claim is secured by mortgage, to insti-
tute a foreclosure suit thereon and carry the same forward
to final decree, at any time during the settlement of the
estate, while an ordinary creditor of the estate is prohib-
ited from commencing an action on his claim “until the
expiration of the time limited by the court for the pay-
ment of the debts.”

Again, section 99, page 294, of the same statutes, ex-
pressly provides that “all sales and conveyances of land
made by executors * * ¥ * * ghall be subject to
all charges thereon by mortgage or otherwise, existing at
the time of the death of the testator or intestate,’” etc.
And the purchaser at a sale of such property is required,
by the same section, to give a bond to protect the estate
against any such mortgage or lien.

We are not aware that we have any statute authorizing
an executor or administrator to sell lands discharged of
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such an incumbrance, and out of the proceeds of the
sale to first satisfy the debt secured thereby; but the
holder of such a claim is left to proceed according to his
own will to enforee payment out of the property bound
therefor. ’

It is evident that section 226, which provides that all
claims “against a deceased person, proper to be allowed
by the judge or commissioners,” which shall not be ex-
hibited to them for allowance within the time limited by
the court, “shall be forever barred,” was not intended to
apply to claims secured by mortgage, unless the holder
expects to look to the assets in the hands of the executor
or administrator for payment. The legislature could not
have intended that the mere failure of the holder of a
claim, secured by mortgage duly recorded, to present the
same for allowance, should bar him of his action against
the security.

We are of the opinion, however, that if such a claim
be not exhibited for allowance, the holder is confined to
the property covered by his mortgage, and cannot, should
that prove insufficient for' that purpose, resort to the gen-
eral assets for payment.

For these reasons we think the amended petition stated
a good cause of action, and the demurrer should have
been overruled.

The judgment is reversed and the cause remanded for
farther proceedings.

JUDGMENT ACCORDINGLY.
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Cmarces C. Warre, TreEAsURER oF Lanoaster Counry,
PLAINTIFF IN ERROR, v. THE CIrY OF LINCOLN, DE-
FENDANT IN ERROR.

1. License Moneys. Moneys received for license of the sale of
malt, spirituous and vinous liquors in cities of the second class,
belong to the school fund of the county, and should be paid over
to the treasurer of the proper county. Where such moneys are
not paid voluntarily, the treasurer may maintain an action in his
own name to recover the same. City of Tecumseh v. Phillips,
ante, p. 305, cited and approved.

9. Construction of Statutes. In the ‘construction of statutes,
the earliest continues in force, unless the two are clearly incon-
sistent with, and repugnant to, each other.

3. There is no repugnancy between the provisions of section
- 850, chapter 29 of the criminal code of the Revised Statutes [Gen.
Stat., 855], and the act entitled *‘an act to incorporate cities of
the second class and to define their powers.”” Approved, March

1, 1871.

4. Constitutional Law: TITLE oF acTs. The object of the con-
stitutional provision that “no bill shall contain more than one
subject, which shall be clearly expressed in its title ', is to pre-
vent surreptitious legislation by incorporating into a bill obnex-
ious provisions which have no connection with the general object
of the bill, and of which the title gives no indication.

Where a bill has but one general objecf it will
be sufficient if the subject is fairly expressed in the title.

5.

Aoction brought in the district court of Lancaster
county, Nebraska, by the above plaintiff against the said
defendant to recover the sum of twenty-two thousand
five hundred and twenty-four dollars and fifty-six cents,
with interest from the 24th day of September, A. D,
1873, for money alleged to have been received by the
said city for license granted by the said city for the sale
of malt, vinous and spirituous liquors within the limits
thereof.
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The defendant answered the petition, admitting the
incorporation of said city of Lincoln as a city of the
second class, but denying all the other allegations in the
petition; and for a second defense admitted the receipts
in all of the sum of three thousand nine hundred and
ninety-nine dollars and seventy-five cents as license and
no more, and averred that before the beginning of this
suit the same was paid over by the city of Lincoln to the
treasurer of Lancaster county.

The defendant answered further that within the times
mentioned in the petition, to-wit: from June 29, 1869,
and June 7, 1873, it received about fifteen hundred dol-
lars as a license tax assessed by the city council of the
city of Lincoln for police and city purposes, and not as
a license under chapter 29, criminal code, R. 8., 1866,
which sum was received from a large portion of persons
named in the petition; and that all of said moneys, ex-
cept three thousand nine hundred and ninety-eight dol-
lars and seventy-five cents, was, prior to the 23d day of
September, A. D. 1873, expended by the city of Lincoln
in works of internal improvement and otherwise for said
city. ~
Upon trial before Pounp, J. the plaintiff offered in
evidence a large number of receipts from various per-
sons for money paid over to the city treasurer of said
city of Lincoln, for the sale of liquors in said town,
which amounts had not been paid over to the county
treasurer. Portions of these receipts to the amount of
twenty-five dollars for each person to whom license had
been granted were admitted in evidence, but all of said
receipts, and all other evidence tending to show that
amounts in excess of said twenty-five dollars had been
paid into said treasury from time to time by various
parties, were excluded.

At the request of the defendant the court instructed
the jury as follows:
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1. “The law provides that the city council may
license liquor sellers within the corporate limits of the
city and might fix the amount to be paid for said license
at a sum not less than $25.00 and not more than $1,000,
and that for licenses granted within the corporate limits
of a city of the second class, the council have the sole
right to fix the amount to be charged for such licenses.”

9. “The city council under the laws relating to cities
of the second class have the additional power to levy a
license tax, which may be exercised by said council, in
addition to the amount which the council shall fix as the
sum to be paid for license to sell intoxieating liguors.”

3. «The defendant, the city of Lincoln,in this action
is liable to the plaintiff for such sum only as you find
from the proof to have been charged and received as a
license for the sale of malt, spirituous and vinous liquors.
And the defendant is not liable to the plaintiff for such
sum as you may find to have been charged and received
by defendants as a license tax for city and police pur-
poses.”’

4, “If you find from the evidence that the city coun-
cil did grant and issue the several licenses for the sale of
spirituous, malt, and vinous liquors to the persons men-
tioned in the petition, and you further find that in their
diseretion the said council charged the several persoms
to whom such licenses were issued the sum of $25 each
and you find that in addition to this the said council did
also levy a license tax for city and police purposes, of
any additional sum, you cannot allow the plaintiff for
this additional sum charged, although both sums are
included in the same receipt.”

5. «If you find that any of the amount as shown by
the receipts offered in evidence was levied by the couneil
as a license tax for city and police purposes, and was by
the treasurer of the city at the time he gave the receipt
for the same. retained for such purposes, you will deduct
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from the amount of said receipt the said sum received
for said city and police purposes, and allow plaintiff the
remainder only.”

The jury, under the evidence and these instructions,
returned a verdict for plaintiff for $2,916.66. Judg-
ment on the verdict, cause brought here by plaintiff upon
exceptions to the exclusion of evidence, and instructions
to jury.

Brown, England & Brown, for plaintiff in error.

The ordinances under which the licenses were issued
for which the money in controversy was paid required
the payment of not only the amount which the defend-
ant admits belongs to the school fund, but also the
amount which it required to be paid into the city treas-
ury for the use of the city, before the license should be
issued. It is evident, the whole sum was collected for
licenses to sell intoxicating liquors, and belongs to the
school fund. The declaration or direction to the treas.
urer contained in the ordinance as to how much was
. collected for school, and how much for city purposes, is
absolutely void, and but a flimsy device on the part of
the city to defraud the school fund.

Subdivision four, of section 31, of chapter 9, does
not authorize the city council to impose a tax for revenue
purposes. The most that this provision authorizes the
council to do is to charge a fee sufficient to pay for issu-
ing the license, and to meet such other expenses as may
thereby be imposed. Cooley’s Constitutional Limita-
tions, 200, 586. Cooley on Taxation, 408. State v.
Roberts, 1 Gill & John., 506. Mays v. Cincinnati, 1
Ohio St., 268. Johnson v. Philadelphia, 60 Pa. St.,
451.  Ash v. People, 11 Mich., 347.

That this law was not intended to authorize a tax for
revenue purposes is apparent from the fact that there is
1o limit to the amount of special tax the council may
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impose. Section 4, of article 8, of the old constitution,
provides that “the legislature shall provide for the or-
ganization of cities and incorporated villages, by general
laws, and restrict their powers of taxation, assessment,
etc., ¥ * to prevent the abuse of such power.” The
fact that subdivision four, of section 31, contains no
limit as to the amount of tax that may be imposed
(except the one we contend for), would, as an act for
revenue purposes, render it obnoxious to the constitu-
tional provision.

N. 8. Scott and Philpott, Galey & Knight, for de-

fendant in error. -

The city council are empowered to license the sale of
intoxicating liquors within the corporate limits. Gen-
eral Statutes, 831, Sec. 572.

The city council of cities of the second class are also
empowered to levy and collect a license tax. 1d., 144,
Sec. 31.

These powers are distinct and independent of each
other. The former is to be exercised for the sole benefit
of the school fund, the latter for the exclusive use of
the corporation, and is intended for revenue for city pur-
poses.

The sale of intoxicating liquors is in this state a
crime unless it is licensed. Gen. Stat., 854, Sec. 881.

That business by a license is made lawful. Then it is
subject to an additional tax the same as any other lawful
business. See Cooley on Taxation, 386. Coulson -v.
Harris, 43 Miss., 728. Drysdale v. Pradat, 45 Miss.,
445.

That this license tax is intended for revenue for city
purposes, we think is established—

First. By the language used, license tax. Each
word in a statute shall have effect. Cooley on Const.
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Lim., p. 57. Sedgwick on Constitutional and Stat.,
260-2. Bouvier Law Dictionary, title License and Tax.
Cooley’s Definition of Tax, p. 1.

Second. By the enumeration of the different kinds
of business which shall be subject toa license tax. Gen.
Stat., 144, Secs. 31—4.

Tlird. By the immediate context in the same sec-
tion. The three preceding subdivisions, as also the
fourth, speak of the sources and the only sources of rev-
enue to the city.

Fourth. The power of the city to charge in the mat-
ter of license is limited within $25 and $100, while
there is no limit on the power of the city council to
levy and collect a license fax. Large assessments for
such purposes have been held legal. Burch v. Savan-
nah, 42 Georgia, 596. Baker v. Panola County, 30
Texas, 86.

If the city council had the right under the law to
make such assessments, clearly, for levying and collecting
such license tax, the city cannot be liable to account for
the same as for school fund to any authority, but the
city is the lawful owner of the money.

MaxweLy, J.

In the case of The City of Tecumseh v. Phillips,
ante, p. 305, this court held that where money was col-
lected by the corporate authorities of towns, and cities
of the second class, for license to sell intoxicating liquors,
and such funds were not paid over voluntarily to the
proper county treasurer, that it was his duty to enforce
payment thereof by suit. The authority to bring such
action, although not expressly given by statute, is clearly
implied from the obligation he is under to make the
collection.

Lincoln was incorporated as a town under the pro-
visions of Chap. 53 of the Revised Statutes, on the 6th
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day of April, 1868. The exact date at which it became
a city of the second class does not appear from the
record. In June, 1871, an ordinance relating to the sale
of intoxicating liquors in that city was passed. The fol-
lowing is a copy:

Section 1. “Be it ordained by the mayor and council-
men of the city of Lincoln, Nebraska, that all petitions
for the sale of liquors within the corporate limits of the
city of Lineoln shall be presented to the city elerk of the
city of Lincoln, and by said clerk presented to the city
council of the city of Lincoln, at a regular meeting of
the same, and before any license shall be granted by the
council, the person petitioning for the same shall execute
a bond in the penal sum of not less than one thousand
dollars, and not to exceed five thousand dollars, as shall
be determined by the council in such case, with good and
sufficient surety to be approved by the council, and con-
ditioned that during the continuance of his license he
will not keep a disorderly house, and that he or they will
not allow gambling with cards, dice or any other imple-
ments or devices used in gambling, within his or their
house or within any outhouse, yard or other premises in
his or their control, and for the payment of all damages,
fines and forfeitures which may be adjudged against him
under the provisions of Chap. 29 of the criminal code of
the State of Nebraska and the ordinances and by-laws of”
the city of Lincoln; and further, said petitioner shall
pay to the city treasurer a license of twenty-five dollars,
and the said treasurer is hereby required to pay the same
to the county treasurer, as provided in section 336, chap-
ter 29, of the criminal code of the State of Nebraska,
and that the sum of three hundred dollars shall be paid
by said petitioner to the city treasurer,and take said
treasurer’s receipt for said sums of money, and present
said receipts to the city council before any license shall
be issued; and further, each petitioner shall do and per-
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form all the conditions imposed upon him by the city
council before any license shall be issued to him,” etc.

On the 15th of February, 1869, an act was passed by
the legislature, entitled an act «“To provide for the incor-
poration of cities of the second class and to define their
powers.”

Section 82 of the act provides that “said city council
shall have exclusively all the powers of the county com-
missioners, so far as the same relates to licensing or pro-
hibiting the sale of intoxicating liquors in the city, and
may license or prohibit ten-pin alleys and billiard tables.
They shall fix the amount at not less than twenty-five dol-
lars per year, which shall be paid into the county treasury
for the use of the school fund of the county; and in
addition thereto, may require a license of not to exceed
five hundred dollars for the sale of intoxicating liquors,
and not exceeding fifty dollars for each billiard table and
ten-pin alley, which shall be paid into the city treasury
and belong thereto, before the license is issued.”

On the 1st day of March, 1871, the legislature passed
an act entitled an act *“To incorporate cities of the sec-
ond class and to define their powers,” which repealed the
former act, but which contains no provision similar to
that contained in section 32 of the act of 1869.

Section 31 of the act of March 1, 1871, authorizes the
corporate authorities to enact ordinances, “to levy and
collect taxes for general revenue purposes not to exceed
five mills on the dollar valuation in any one year, on all
the real, personal and mixed property within the limits
of said city, taxable according to the laws of the State
of Nebraska, the valuation of such property to be taken
from the books or assessment rolls of the precinct assess-
ors of the proper precinet.”

The fourth subdivision of the section authorizes the
enactment of ordinances to “levy and collect license tax
on auctioneers, contractors, druggists, hawkers, peddlers,
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bankers, brokers, pawnbrokers, merchants of all kinds,
grocers, confectioners, restanrants, butchers, taverns, pub-
lic boarding houses, dram-shops, saloons, liquor sellers,
billiard tables, bowling alleys, and other gaming tables,”
ete.

Section 336 of Chap. 29 of the Revised Statutes
(Gen. Stat. 851), provides that “the county commission-
ers of any county in this state may, at any regular ses-
sion of said board of commissioners, grant and issue a
license for the sale of malt, spirituous, and vinous
liquors,” ete.

“The third subdivision of the section provides that the

applicant “shall pay into the county treasury for the use
of the school fund, to be distributed as other moneys,
" the sum of not less than twenty-five dollars, nor more
than five hundred dollars, at the diseretion of the county
commissioners, and file the treasurer’s receipt therefor
in duplicate, with the county clerk, before such license
shall be issued.”

Section 350 (Gen. Stat. 855, Sec. 586), provides that
“all the powers and duties in this chapter devolving
upon the county commissioners, shall belong to and be
exercised exclusively by the proper authorities of any or
all incorporated towns or cities of this state, within the
incorporated limits thereof, and the authorities of such
towns and cities are hereby empowered to make all need-
ful rules, and pass all necessary ordinances, decrees, or
orders to carry out the intent of this chapter. They may
determine what municipal officer shall receive the peti-
tion, file the bond and receipt, and issue the license as in
section 336 required; provided, however, that such in-
corporated cities and towns may require such additional
sum as to them may seem best, not to exceed one thou-
sand dollars, which sum, together with the sum herein
required to be paid to the county treasurer, may be paid

Vor. v—23%
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to the treasurer of the town or city Who shall account
for the same.’

Under this statute, without any question, all the money
received for license for the sale of malt, spirituous and
vinous liquors, should be paid over to the treasurer of
the proper county for the use of the school fund. Has
the act to provide for the incorporation of cities of the
second class so changed the law as to entitle the defend-
ant to retain money thus collected? It is unnecessary to
determine whether the authority to impose a license tax
upon ¢ dram-shops,” “saloons,” and “liquor sellers,” is
necessarily restricted to license for the sale of malt,
spirituous and vinous liquors, as that question does not
arise in the case, this money having been received by the
defendant for licenses to sell intoxicating drinks.

It is a familiar rule in the construction of statutes that
the earliest statute continues in force unless the two are
clearly inconsistent with, and repugnant to, each other,
or unless in the latest statute some express notice is taken
of the former, indicating an intention to repeal it. 7%e
People v. Weston, 3 Neb., 315. And statutes are not
considered to be repealed by implication, unless the
repugnancy between the new provision and the former
statute be plain and unavoidable. Commonwealth v.
Herrick, 6 Cush., 465.

In this case there is no repugnancy between the two
acts. We see nothing in the act providing for the incor-
poration of cities of the second class that indicates an
intention on the part of the legislature to permit such
cities to retain any portion of the money received for
licenses for the sale of malt, spirituous and vinous
liquors. The court, therefore, erred in excluding evi-
dence from the jury showing the entire amount of
money received by the defendant for such licenses, and
also erred in giving the second and fourth instructions
on the part of the defendant. The third and fifth



JANUARY TERM, 1877. 515

White v. The City of Lincoln.

instructions, given at defendant’s request, appear to
‘be predicated upon the supposition that there was tes-
timony tending to show that the money in question had
been levied for city and police purposes, and were calcu-
lated to mislead the jury.

The third section of an “act to amend an act to incor-
porate cities of the second class, and to define their
powers, approved March 1, 1871, and to equalize certain
taxes therein mentioned,” approved February 25, 1875,
was before this court in the case of The City of Tecum-
seh ». Phillips, ante, 305, and was held to be unconsti-
tutional. Formerly the title of an act was regarded as
no part of it, but might be considered for the purpose of
ascertaining the intention of the legislature when the
body of the statute appeared to be in any respect doubt-
ful or ambiguous. Cooley’s Con. Lim., 141. United
States v. Palmer, 3 Wheat., 610. Burgett v. Burgett,
1 Ohio, 480. 1 Ld. Raym., 77. But it cannot enlarge
or restrain the provisions of the act itself. Hadden v.
Collector, 5 Wall., 107.

Section nineteen, of article two, of the constitution of
1867, provided that, “No bill shall contain more than
one subject, which shall be clearly expressed in its title.”
In The People v. Mahaney, 13 Mich., 494, the supreme
court of Michigan in construing a similar provision in
the constitution of that state, say: “The practice of
bringing together into one bill subjects diverse in their
nature, and having no necessary connection, with a view
to combine in their favor the advocates of all, and thus
secure the passage of several measures, no one of which
could succeed upon its own merits, was one both corrup-
tive of the legislator and dangerous to the state. It was
scarcely more so, however, than another practice, also in-
tended to be remedied by this provision, by which, through
dexterous management, clauses were inserted in bills of
which the titles gave no intimation, and their passage
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secured through legislative bodies whose members were
not generally aware of their intention and effect.”

The object of this constitutional provision is to pre-
vent surreptitious legislation by incorporating into bills
obnoxious provisions, which have no connection with the '
general object of the bill and of which the title gives no
indication. It will be sufficient, however, if the law have
but one general object which is fairly expressed in the
title of the bill.  The third section of the act approved
February 25, 1875, provides that “in all cases in which
cities of the second class have collected and expended for
the use and benefit of such cities, either in works of in-
ternal improvement or otherwise, moneys collected for
licenses for the sale of intoxicating liquors, such expen-
ditures are hereby declared to be legal, and the same is
hereby ratified and confirmed, and such cities of the
second class are hereby exonerated from any and all
liability therefor.”

As there is nothing in the title of the act to indicate
the object contemplated by section three of the act, we
must hold that section to be void.

It is unnecessary to discuss the question whether the
right to license an employment carries with it the right
to charge a license fee therefor with a view to raising reve-
nue. A license is issued under the police power of the
city, while the exaction of a license fee for the purpose of
raising revenue is an exercise of the power of taxation.
How far such taxation can be sustained under the act
providing for the incorporation of cities of the second
class, it is unnecessary to decide, as the question does
not arise in this case. For the causes assigned the
judgment of the district court is reversed and the cause
remanded for further proceedings.

REVERSED AND REMANDED.
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Brrpsarr, Son & Co., PLAINTIFFS IN ERROR, V. J. M. &
‘W. Z. CARTER, DEFENDANTS IN ERROR.

1. Warranty: PAROL EVIDENCE CONCERNING. Where, in an ac-
tion on notes given for a threshing machine, the defendants set
up as a defense a breach of warranty, alleging that the warranty
was in writing and left with the plaintiffs, the defendants cannot
introduce evidence on the trial of the cause to show by parol what
the contract was, without first taking the necessary steps to re-
quire the plaintiffs or their agent to produce the contract. The
original contract must be produced or its absence accounted for,
before proof of its contents can be received.

. CONDITIONS PRECEDENT. Where, in a contract of war-
ranty there are conditions precedent to be performed by the pur-
chaser, he must show a fair, reasonable compliance therewith on
his part, in order that he may enforce the contract against the
warrantor. Nichols v. Hail, 4 Neb., 214, cited and approved.

Error to the district court for Cass county. Tried
below before Pounp, J. The case is stated in the opinion.

Sprague, Chapman & Wheeler, for plaintiffs in error,
cited 1 Greenleaf Evidence, 553, 558. 1 Parsons Con-
tracts, 588. Predeaux v. Burnett, 1 C. B. (N. 8.),613.
Nichols v. Hail, 4 Neb., 210.

George S. Smith and T. M. Marquett, for defendants
in error, cited Mears v. Nicholls, 41 111. 207. Leopold
v. Van Kirk, 27 Wis., 152. Carter v. Black, 46 Mo.,
384. Richmond v. Greeley, 38 Iowa, 666. Hilton wv.
Dinsmore, 21 Maine, 412. Potter v. Hopkins, 25
‘Wend., 417.

MaxweLL, J.

The action is founded on two promissory notes, on
which plaintiffs claim there is due the sum of $412.50,
and interest from August 1, 1870.

The answer alleges that said notes were given in con-
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sideration of a certain threshing machine which the
plaintiffs sold and delivered to the defendants, and for
no other consideration whatever; that said plaintiffs
entered into a written contract in which they warranted
said machine to these defendants, that it was a first class
machine in every respect, that it was to be put up of good
material, thresh the grain clean out of the straw, and to
thresh as fast and do its work as well as any other thresh-
ing machine made, to be light of draft and easy to be
managed, and if, upon a thorough trial, the said machine
did not give good satisfaction, then the said Birdsall,
Son & Co. were to take said machine back and refund the
money so paid upon said machine and the notes given in
consideration of the same by defendants to the plaintiffs;
that they gave said machine fwo separate thorough trials,
notifying at each time the agent of plaintiffs that the
machine failed to do its work as required by the terms
of the written warranty, and that detendants were ready
and willing and are now ready to return said machine,
etc. Defendants claimed judgment for the sum of
$500.00 and costs.

The plaintiffs filed a reply to the answer denying all
the facts therein stated.

On the trial of the cause the jury found a verdict for
the defendants for the sum of $525.00. The defendants
entered a remittitur for the sum of $25.00. A motion for
a new trial was overruled, and judgment entered on the
verdict. The case is bronght into this court by petition
in error.

J. M. Carter testified on the trial that: “ We left the
contract with Doom. We forgot it when we went after
the machine, and when we called on him for it he said he
had lost it and it could not be found.” He further tes-
tified that Doom searched among his papers and was
unable to find it.

The defendants then, against the objections of the
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plaintiffs, were permitted to prove what the .contract-
was by parol testimony. This is assigned for error.
‘Where a written instrument is in the possession of the
adverse party, the law has provided at least two modes
of obtaining an inspection of it, for ‘the purpose, if
desired, of introducing it in evidence on the trial of the
cause:

First. By a subpaena duces tecum, requiring the wit-
ness to bring with him and produce to the court the
desired instrument.

Second. Section 394 of the code of civil procedure
provides that “either party, or his attorney, may demand
of the adverse party an inspection and copy, or permis-
sion to take a copy of a book, paper or document in his
possession or under his control, containing evidence relat-
ing to the merits of the action or defense therein. Such
demand shall be in writing, specifying the book, paper
or document, with sufficient particularity to enable the
other party to distinguish it, and if compliance with the
demand within four days be refused, the court or judge,
on motion and notice to the adverse party, may, in their
discretion, order the adverse party to give the other
within a specified time an inspection and copy, or per-
mission to take a copy of such book, paper or document,
and on failure to comply with such order the court may
exclude the paper or document from being given in evi-
dence, or if wanted by the party applying may direct
the jury to presume it to be such as the party by affida-
vit alleges it to be.”

It is not claimed that any notice was served on the
plaintiffs to produce the contract; nor was Mr. Doom
(the agent) required to produce it, or asked on his exam-
ination if it was in his possession. The rule is well set-
tled that if such paper “belong to the custody of certain
persons, or is proved or. may be presumed to have been
in their possession, they must, in general, be called and
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sworn to account for it if they are within reach of the
process of the court.” 1 Greenleat Ev., Sec. 558. Ralph
v. Brown, 3 Watts & S., 395.

The law requires the production of the best evidence
of which the case in its nature is susceptible. The
defense in this case is a breach of warranty. The
character of the warranty is in dispute. Therefore
the original contract must be produced, or its absence
accounted for. The degree of proof required in such a
case is merely to establish a reasonable presumption of
the loss of the instrument. Where it is apparent that
a party has in good faith used reasonable diligence in
the prosecution of a search for such paper and has been
unable to obtain it, proof of its contents may be given.
1 Greenleaf Ev., Sec. 558. But in this case the defense
entirely failed to take the necessary steps to account for
the absence of the instrument on the trial, and their
failure to produce it. The court, therefore, erred in
admitting evidence of its contents.

On the trial the plaintiffs asked the court to instruct
the jury ‘“that in case they find the machine as good as
the warranty, and that defendants did not comply with
the terms of the warranty on their part, then they must
find for the plaintiffs,”” which instruction was refused by
the court, to which plaintiffs duly excepted.

In Nichols v. Huail, 4 Neb., 214, this court held:
“When, in a contract of warranty, there are conditions
precedent to be observed and performed by the pur-
chaser, he must show a fair, reasonable compliance with
the terms of the contract on his part, or he will not be
permitted to enforce it against the warrantor.,” The
instruction asked should have been given by the court.

The judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED AND REM ANDED.
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Epwin T. BUTLER, PLAINTIFF IN ERROR, V. ELAIABETH
Davis, James W. Davis axp Hexry M. Gorr.

1. Deed: DESCRIPTION OF PROPERTY. Where G. entered at the
United States Land Office at Omaha, Nebraska, the south half
of the northwest quarter, and the north half of the southwest
quarter of section thirty-five, in township fifteen, north of range
twelve east, which tracts of land are shown to be in Douglas
county; and afterwards by deed executed in this state he conveyed
to P., the south half of the northwest quarter and the north half
of the southwest quarter of section thirty-five, in township fifteen,
north of range twelve east, without designating the county or
state in which the lands are situated, it will be presumed that the
deed was intended to convey lands situated in this state.

2. Ejectment. Inejectmenta plaintiff must recover on thestrength
of his own title, and cannot rely on the weakness of the title of
his adversary, unless he can show a superior right in himself.

Error to the district court of Douglas county. Tried
below before Lakge, Ca. J. The case is stated in the
opinion.

W. O. Bartholomew, for plaintiff in error.

If the deed from Galligher to Patton fail, the convey-
ances subsequent to it in the defendants’ chain of title
fail, and their claim to the property in question is ended.
The plaintiff objected to the admission of the deed,
because the description in it did not describe the premi-
ses in suit; and because it did not describe any property,
and was void for uncertainty. While naming a township
and range, there was no reference to a meridian, town,
city, village, county, or state. If thelanguageemployed
leave an entire uncertainty as to the whereabouts of the
property, the conrt is not at liberty to make the deed
such as in its judgment it ought to have been; all that
the court can do is to declare it void. Worthington v.
Hylyer, ¢ Mass., 196. Bosworth v. F arenholz, 3 Iowa,
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84. Tollenson v. Gunderson, 1 Wis., 113. Jackson v.
Rosevelt, 13 Johns., 96. Peck v. Mallams, 10 N. Y.,
509. Brown v. Guice, 46 Miss., 299. Thayer v. Tor-
rey, 87T N. J., L., 839. Gault v. Woodbridge, 4 McLean,
329.

The conveyances passed upon in the decisions above
quoted from and cited, are those of private persons or of
gheriffs. In the following cases, we have tax deeds held
to be fatally defective, as tested by the rule laid down by
C. J. Parsons. Hawen v. Cram, 1 N.H., 93. ZLarrabee
v. Hodgkins, 58 Me., 412. Ronkendorff v. Taylor's
Lessee, 4 Peters, 349.

Brown & Thurston, for defendants in error.

There is no doubt but what parol evidence is admis-
sible to apply the description in a deed to its subject
matter, or to render the description certain. 2 Phillips
on Evidence, 644, note. Dodge v. Potter,18 Barb.,193.
Carnley v. Stanfield 10 Texas, 546. Abbott v. Pike,
33 Maine, 204. Bates v. Bowers, 1T Miss., 550.

In this case the ambiguity is clearly a latent one; the
description is perfect in itself the same as to deed
“black acre;” but by looking outside of the deed we find
that perhaps there may be more than one tract with the
same description; then evidence is admissible to deter-
mine what particular piece of land with that description
was intended. Dougherty v. Purdy,18 111.,206. Clark
v. Powers, 45 111., 283. Colcord v. Alexander, 67 I11.,
581. 2 Hilliard on Real Property, 345. Mecklem v.
Blake, 19 Wis., 397.

That such a failure of description does not avoid the
deed is expressly held in the cases last cited, and also in
the following, which are all similar to the one at bar.
Beal v. Blair, 33 Iowa, 318. Atwater v. Schenck, 9
Wis., 160. Russell v. Sweezey, 22 Mich., 236.

None of the cases cited by the plaintiff go to disprove
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this proposition—most of his cases are in regard to tax
deeds, which are to be construed against the grantee in
favor of the sovereignty—while an ordinary deed between
parties is to be construed against the grantor. Haven
v. Cram, 1 N. H., 93.

MaxweLL, J.

John H. Galligher entered at the United States land
office at Omaha, Nebraska, the south half of the north-
west quarter and -the north half of the southwest quar-
ter of section thirty-five, in township fifteen, north of
range twelve east. The date of the entry does not appear,
but a patent was issued therefor to Galligher on the
second day of July, 1860.

On the 13th day of May, 1857, Galligher, in Douglas
county, Nebraska, executed and delivered to A. M. Pat-
ton, of the State of Kentucky, a warranty deed for the
tracts of land above described; which deed, on the same
day, was filed for record in the office of the register of
deeds of Douglas county. In the year 1869, the heirs of
Patton sold and conveyed the premises in question to H.
0. Jones, who, soon thereafter, sold and conveyed the
game to Elizabeth Davis, who is now in possession.

On the 17th day of April, 1860, the plaintiff com-
menced an action in the district court of Douglas county,
against John H. Galligher, to recover the sum of $698.14
and interest thereon, and the lands above described were
attached as the property of Galligher. In November of
that year, judgment was recovered for the amount of the
_claim, and the lands in question ordered sold to sat-
isfy the same. The lands were sold under the judg-
ment in the year 1861, to the plaintiff, who received a
deed therefor from the sheriff of Douglas county. The
plaintiff paid the taxes on the land until the year 1869.

The grounds on which the plaintiff seeks to recover
are purely technical. It is clearly shown that Galligher
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entered the lands in controversy, and that they are situ-
ated in Douglas county; it also appears that on the 13th
day of May, 1857, he conveyed the same, by warranty
deed, to A. M. Patton. It is true, there is no designa-
tion in the deed of the county or state in which the lands
are sitnated; but the deed was signed and acknowledged
in Douglas county, and immediately thereatter filed for
record in the office of the register of deeds of that
county; and the defendants are in possession of the
premises, claiming possession to the same under the
deed in question.

In Harding v. Strong, 42 111., 149, the deed offered in
evidence described the premises intended to be conveyed
as lot five, in block one, in Haley’s addition to the city
of Monmouth, without stating what state, the court say:'
“It is first insisted that the court cannot know that the
lot in controversy is in the city of Monmouth, Illinois.
The court will take notice that the city of Monmouth is
in Warren county, in this state. And when the deed was
read in evidence, describing a tract of land as lot five, in
block one, in Haley’s addition to the city of Monmouth,
the presumption would be that it was in Monmouth in
this state.”

The plaintiff introduced in evidence a duly certified
copy of the patent from the United States to Galligher,
for the lands in controversy. It is but reasonable to sup-
pose that Galligher’s deed to Patton was intended to
convey these lands, and we must presume such to have
been the intention. The deed from Galligher to Patton
was, therefore, properly admitted in evidence.

This is decisive of the case. No attempt has been
made to impeach the deed from Galligher to Patton.
Galligher had no title to the premises, as shown by the
records of Douglas county, at the time the attachment
was levied. The plaintiff, therefore, acquired no title
from the sale under the judgment.
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In an action of this kind, the plaintiff must recover
on the strength of his own title; and it will not do for
him to rely upon the weakness of the title of his adver-
sary, unless he can show a superior right in himself.

Objections were made to thé testimony of certain wit-
nesses on the trial. In the view we take of the case,
their testimony was not material, and the plaintiff was
not injured thereby.

The judgment of the district court is clearly right and

must be affirmed.
JUDGMENT AFFIRMED.

SamueL Friep, PLAINTIFF IN ERROR, V. M. C. REm-
INGTON, DEFENDANT IN ERROR.

Practice: SETTING ASIDE VERDICT OR FINDING. To justify an
interference with the finding of a court or jury, the preponder-
ance of evidence must be clear, obvious and decided; but when
the preponderance is so great, it is the duty of the reviewing
court to correct the mistake. :

Error to the district court for Cuming county.
Tried below before Grirrey, J. The case is stated in
the opinion.

F. M. Joknson, W. H. James and J. B. Barnes, for

plaintiff in error.
R. F. Stevenson, for defendant in error.
Gaxrr, J.

The record of this case shows, that on the 24th day of
March, 1875, the plaintiff in error executed a note, not
negotiable, to C. H. Autzen in the sum of §1,161.17;
that on the 24th day of April following, he paid to
Autzen, on the note, the sum of §952. The note was
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indorsed to T. B. Thurston without date, and afterwards
it came into the possession of the defendant in error,
who was plaintiff in the court below. This action was
brought to recover an alleged unpaid balance on the
note. The plaintiff in error pleaded payment of the
balance to Autzen, about the first of May, 1875, and
avers that Autzen then held and owned the note. A
jury was waived and the cause was tried by the court.
The main ground of exception to the proceedings is,
that the finding and judgment of the court below are
not sustained by sufficient evidence and are contrary to
law. The testimony of F. Sonnereschine and Charles
Beckman very clearly proves the payment of the bal-
ance of the note by Samuel Fried to C. H. Autzen about
the 10th of May, 1875; that this payment was made
upon this note, and not upon an account claimed by
Autzen against Fried, and that “Autzen remarked that
they should all take notice that this note was paid in
full, and then said he would go and get the note and
give it to Fried.” Samuel Fried, plaintiff in error,
testified to the same facts, and that he never owed Aut-
zen on book account. C. H. Autzen was examined as a
witness for the defendant in error, and he admits he
never had any other note against the plaintiff, but tes-
tifies that the payment to him by plaintif was made
upon & book account. His testimony in this regard is
in direct conflict with every other witness in the case.
Indeed it seems manifest from his own testimony that
this pretended book account was a mere invention with-
out any foundation in truth. From the testimony, in
the record of the case brought into this court, we have
no doubt that Auntzen had the note when the payment
. was made by the plaintiff; that payment was made in
full of the balance of the note, and that there is error
in the finding and judgment of the court below. No
doubt the rule is, that when a case is fairly presented to




JANUARY TERM, 1877. 527

Merchants’ Bank v. Rudolf.

a court or jury in order to justify any interference with
its finding, the preponderance of evidence against the
finding must be clear, obvious and decided.

In the case at bar, we think the preponderance of
evidence against the finding, is so clear, obvious and
decided, that the finding and judgment cannot be sus-
tained upon any principle of right, justice or morality.
The judgment of the district court must, therefore, be
reversed, and the cause be remanded for trial de novo.

REVERSED AND REMANDED.

MegrcuaNTs’ BANK oF LiNcoLN, NEBRASKA, PLAINTIFF IN
ERROR, v. A. C. RUDOLF AND OTHERS, DEFENDANTS IN
ERROR.

1. Principal and Surety: RELEASE OF SURETY BY CASHIFR OF
A BANK. A cashier of a bank, by virtue of his office, is not
anthorized to release a surety upon a note or bill belonging to the
bank without payment.

2. The mere fact that a bank holds other security
for the payment of a note, to which it might resort, is no ground

for the release of a surety.

3.

Statements made by a cashier at casual inter-
views away from the bank as to payments having been made
upon its securities, are not binding upon the bank.

If the cashier, on inquiry by a surety who is not
an officer of the bank, state that the note upon which he is surety
has been paid by the principal, the bank is estopped from deny-
ing the truth of such statement, when to do so would entail a
loss upon the surety, which he would have guarded against had
it not been made.

4,

5. : . But this rule is not applicable where the surety is
one of the directors of the bank, for he has the means of know-
ledge of the true condition of its affairs, and is conclusively

presumed to know whether payment has been made or not.
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And where a firm is surety, and one of its mem-
bers is also a member of the board of directors of the bank, all
the members of such firm are affected with the notice, which the
one who is director is presumed to have.

Ta1s was an action upon a joint and several negotiable
promissory note, signed by Lewis & Marsh and defendants
in error, in their firm names, dated Lincoln, Nebraska,
September 8th, 1873, for payment to order of plaintiffs
of 85,500.00, at Union National Bank, Chicago, Illinois,
in thirty-five days after date, with interest at twelve per
centum after due.

Lewis, of the firm of Lewis & Marsh, was of plain-
. tiff’s board of directors.

Rudolf, of Rudolf & Co, was of plaintiff’s board of
directors; was its vice president, and one of its commit-
tee on discount and exchange. One George P. Eaton
was plaintiff’s cashier.

Defendants, L. & M., plead usury; that the note was
for the loan of $4,394.25, for thirty-five days only, for
which interest was taken and reserved by plaintiff, of
$105,75.

L. & M. also plead that certificates of deposit in
the sum of $4,347.28 on the Washington bank of
Towa, were by them given plaintiff for collection, with
instructions to credit the proceeds on this note, on
which certificates the plaintiff collected and realized
$4,336.28 that should be credited on such note, and there’
remains due plaintiff only $1,036.97.

To these defenses there was a denial.

Defendants, R. & Co., plead same defense of usury.
These defendants also plead payment; also, that these
defendants were sureties only, as plaintiff well knew;
that after maturity of the note, L. & M. requested these
defendants to become surety on other paper, which they
refused to do unless this note had been paid, and for the
purpose of ascertaining the fact in that regard, went to
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plaintiff’s bank, to the cashier there in charge, stating
the purpose of the inquiry, and inquired in reference to
the payment of the note in suit, and were by the cashier
informed, that the note was all paid except a small bal-
ance, against which the bank held ample coliateral secu-
rity; and that Eaton, the cashier, at a number of other
times, when engaged in the negotiation of business of the
bank, to induce these defendants to become surety for L.
& M. on other paper, the proceeds of which went to the
bank on account of L. & M., said this note had been
paid; and that these defendants, in faith of these repre-
sentations, went upon the paper of L. & M., in the sum
of more than $7,692.00, on which they have since been
required to pay and have paid sums amounting to $7,692;
that these defendants, at the time these representations
were made, and for long after, were indebted to L. & M.
in the sum of £6,223, from which indebtedness, but for
the faith and credit given to such statements, these de-
fendants could and would have saved themselves harm-
less, and have paid this note; that this indebtedness
these defendants paid to L. & M. long before any notice
that this note was yet unpaid, and L. & M. before said
notice had become utterly insolvent, and these defend-
ants are remediless; that L. & M., after maturity of the
note, made large deposits of money and collections with
the plaintiff, and that plaintiff took and held ample col-
lateral security from L. & M. for the payment of the
note, which might have been by the plaintiff realized and
retained, and pasticularly that just before the note in
suit was due L. & M., deposited for collection with the
plaintiff certain certificates of deposit of the Washing-
ton bank of Iowa, in the sum of $4,347.25, directed to
be collected and credited on the note; that plaintiff knew
the defendants to be sureties only, and that plaintiff
allowed L. & M. to check out their moneys, and also
applied the proceeds of the Washington bank certificates
Vor. v.—34
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to payment of other indebtedness of L. & M., without
consent or knowledge of defendants, and to their preju-
dice as sureties, depriving them of their right of subro-
gation; that L. & M. are insolvent and defendants
remediless.

Plaintiff replied by denials, and by a special reply
alleged a counter estoppel, by reason of Rudolf’s official
relation to plaintiff.

Upon the trial before WrAvVER, J., sitting in the dis-
trict court for Lancaster county, the following instrue-
tions offered by plaintiff in error were refused by the
court, and exceptions taken.

“92. The cashier of said Merchants’ Bank had a
right to receive in payment the money realized from
the drafts on the Washington Bank of Iowa; but after
the same had been so received by him and applied in
part payment of the note in question, the cashier can-
not bind the bank merely by what he says in reference
to said drafts.”

“5. If you find from the evidence that A. C. Rudolf,
one of the defendants, was vice-president and director
of the Merchants’ Bank, and you find by the articles of
incorporation of said bank, that the affairs of said bank
should be under the control and management of the
board of directors, you will find as matter of law that
said defendant, A. C. Rudolf, in accepting the office of
director assumed a duty to the stockholders and credi-
tors of said bank, to inform himself of what would
appear by an inspection of the books of said bank, of
which he was one of the ostensible managers, and he
cannot plead a want of knowledge as an estoppel, If
you find that the books of the bank do not show a pay-
ment of said note you will find that the said defendants
composing the firm of A. C. Rudolf & Co., cannot set
up an estoppel on what George P. Eaton as cashier told
them or either of them.
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“g. If you find by the evidence that A. C. Rudol
was a director at the time it is claimed that George P.
Eaton told defendants that the note was paid, you will
find that he is not in a condition to take advantage of an
estoppel 4n pais. And you will only allow the defend-
ants such offsets or payments as are actually proved.

“7T. A cashier has no power by virtue of his office to
bind the bank, by a discharge of its debtors without
payment, or to release a security by an agreement that
he should not be called upon to pay the note that he
was liable on.” '

«10. As far as defendants A. C. Rudolf and Julian
J. Deck are concerned, having admitted or set up in
their answer that the amount realized from the drafts on
the National Bank of Washington, Iowa, was not applied
in payment of the note, you cannot find as a matter of
fact in favor of the said defendants that the same was
paid.

“11. If you find from the evidence that defendants,
Lewis & Marsh, owed other indebtedness than the note
in question to the plaintiff, and you further find that the
moneys realized from the said drafts on the National
Bank of Washington, Towa, were applied to the said
individual indebtedness of the said Lewis & Marsh, you
cannot apply them to the note in question, for the bank
had a right to apply them to the individual indebtedness
of Lewis & Marsh.”

At the request of said defendants the court, among
others, gave the following instructions to the jury, to
the giving of which the plaintiff in error excepted.

«1. If the jury find from the evidence that the pro-
ceeds of the certificates of deposit of the Washington
National Bank of Iowa were applied upon the note in suit,
or were by the plaintiffs or defendants agreed to be so
applied then as a matter of law they could not subse-
quently be applied to the payment of other indebted-
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ness of Lewis and Marsh without consent of the defend-
ants (R. & Co). And if the proceeds of the certificates
were applied or agreed to be applied upon the note, they
will deduct the same from the sum they may find due
upon the note in suit, unless they find that the defend-
ants have consented to their being otherwise appropria-
ted.”

“3. If you find that the plaintiff, by Eaton its
cashier, or otherwise, knew that Rudolf & Co. were sure-
ties upon the note, and if you further find that when
the note became due, or at any time thereafter, the plain-
tiff was the owner of the note, and also had money or
securities of the principals, Lewis & Marsh, in its pos-
session or under its control elsewhere, and allowed Lewis
& Marsh to check out or remove the money or securities
beyond its control, without the consent of Rudolf &
Co., then the sureties, Rudolf & Co., are entitled to a
credit upon the note for the value of such money or
securities; and if the amount or value of such money or
gecurities, at any time in the control of the plaintiff,
equal or exceed the amount due upon the note, then you
will find for the defendant, Rudolf & Co., and against
the plaintiff.”

%@, The declarations and admissions of the cashier
made in the conduct of the business of the bank, and as
a part of the transaction, are evidence against the bank.
The weight and credibility of such evidence being for
the consideration of the jury.”

Upon these instructions, and the evidence, the jury
returned a verdict for the defendants Rudolf & Co., and
against defendants Lewis & Marsh. Judgment on the
verdict. Motion for a new trial overruled, and cause
brought here by plaintiffs upon petition in error.

Oobb, Marquett & Moore, for plaintiff in error.

1. A cashier has no power to release a debt of the
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bank. Hodge's Exr. v. National Bank, 22 Gratt., 51
A, 25 T. S, p. 80, sec. 14. Olney v. Chadsey, T Rhode
Island, 9224. U. S.v. City Bank of Col., 21 Howard,
858. Peninsular Bank v. Hanmer, 14 Mich., 208.
Daniels on Negotiable Notes, 297, 299, sec. 395 and
396, p. 297, sec. 892. Cochecho National Bank wv.
Haskell, 51 N. 1., 116.

9. The assurance that the bank had collateral securi-
ties and the defendants would not be called upon to pay
the debt is in the nature of an agreement to discharge the
surety, and is not within the scope of the cashier’s
authority. Cochecho National Bank v. Haskell, 51 N.
H., 116. 12 American Reports, 67-74.

3. The court erred in refusing to give the seventh
instruction asked for by plaintiff.

4. But for the sake of the argument we will admit
that the representations of “Eaton”’ cashier—that that
portion of the debt not claimed to be paid was secured,
and that A. C. Rudolf & Co. would not be called upon
to pay it, would constitute a defense in favor of a third
person who had no knowledge or means of knowledge
to the contrary.

5. Tt is admitted that A. C. Rudolf was vice-presi-
dent, and was a director in the Merchants’ Bank. He
had the ready means, and it was his duty to know just
how the matters stood between Lewis & Marsh and the
bank. Martin v. Zellerbach, 33 Cal, 300. Speck v.
Riggin, 40 Mo., 405. Bigelow on Estoppel, 480. Morse
on Banking, 91.

6. As a director of a bank, A. C. Rudolf, on well set-
tled principles of public policy, would not be allowed to
hold himself out to the world as a director or manager of
an institution, and when sought to be made liable to the
people or creditors of the bank, avail himself of his
ignorance to repudiate his or his agent’s acts. Carrier
. Hilton, 1 Curtis C. C. R., 3890. Lefever v. Lefever, 30
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N.Y., 27. Gillet v. Phillips, 13 N. Y., 117. Bigelow
on Estoppel, 532.

J. B. Webster and L. C. Burr, for defendants in error.

Although Rudolf, one of the sureties, was a director
and a member of the committee of discount and finance,
the relations of both these defendants were that of sure-
ties only. The same principles of law are applicable as
to any other customer or creditor of the bank. The
surety, Rudolf, is not proven to have aided or counseled
the discount in any manner. Having affixed his name
to the paper it was taken to the bank by L. & M., it was
discounted for L. & M., the proceeds went to their
credit. For all the purposes of this paper, Rudolf con-
ducted himself strictly as any outside customer, as was
his duty. Morse on Banking, 99.

This being the case, the evidence of the defendants,
Rudolf and Deck, was properly admitted, as were the
declarations of Eaton, the cashier, for two purposes:
First. Tending to prove that the note had been paid;
and, Second. Tending to prove that for some part of the
note, $4,337.28 at least, the principals had provided a
fund for its payment which, in violation of the rights of
the sureties, and without their consent, had been applied
to payment of other indebtedness of L. & M., the prin-
cipals.

The declarations of the cashier, or the president, made
in the course of the business of the bank, and pertinent
thereto, are admissible against the bank. Morse on
Banks, 170 to 180. Sturges v. Bank of Circleville, 11
Ohio State, 154. Harrisburg Bank v. Tyler, 3 Watts
& 8., 378.  Bank of Monroe v. Field, 2 Hill, 445,
Cochecho Bankv. Haskell,12 Am., 72. S. C,51,N.H.,
116. Bank v. Klingensmith, T Watts, 523-24. Hickok
v. Farm. & Merch. Bank, 35 Vt., 476, 485-6,
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These defendants claim that the declarations and proofs
contain all the elements of an estoppel.

1. The cashier was not the agent of the defendant,
Rudolf, in making them. ZF4rst. Because Rudolf, for
the purpose of this paper, was not, and could not be, of
the board of directors, as before shown. Second. The
cashier is not the agent of the board of directors even
though they choose him, but is the agent of the bank.
Bissell v. First National Bank, 69 Penn. State, 415.
Bank of Kentucky v. Schuylkill Bank, 1 Pars. Sel.
Cases, 180. 2 U. 8. Dig., 1st Series, 546, § 757.

To defeat an estoppel it is not enongh that the party
setting it up had means of knowledge, except possibly
where the parties stand in the same relation to the fact.
Bigelow on Estoppel, 467. Wannell v. Lem, 57 Mo.,
478.

As applicable to the case claiming an estoppel, defend-
ants cite Merchant’s National Bank v. State National
Bank, 10 Wall., 604. Bigelow on Estoppel, 412, and cases
cited. Cochecho National Bankv. Haskell,12 Am., 72,
and note. If, therefore, the verdict in this case be taken
as founded upon an estoppel, and as contrary to the fourth
instruction, this court will not therefore set it aside. If
the instruction be wrong and the verdict be right, a new
trial will not be granted. Z%lman v. Stinger, 26 Ga.,
171. Vanuzen v. Rose, T Ind., 222. Cameron v. Wat-
son, 40 Miss., 191.

Laxe, Cn. J.

It is very clear that this judgment is erroneous and
should be reversed. According to the most favorable
view that could possibly be taken of the case, for the
defendants, as made by the pleadings and evidence, the
jury should have returned a verdict against the defend-
ants in error for at least the sum of seven hundred dol-

lars.
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It was not alleged, nor was there any evidence to
show, that any payment had been made upon the note;
and the jury, as to Lewis & Marsh, the principals, found
there was not. If the note as to Lewis & Marsh had not
been paid either in whole or in part, the same was true,
also, as to the other defendants. The truth is, that the
verdict can be accounted for only on the theory advanced
by Rudolf and Deck in their answer, that they were
released from their obligation to pay the note by the
promise of Eaton, the cashier of the bank, that he would
look alone to other securities which he held for pay-
ment, and that they “need take no further trouble, and
feel no apprehension in reference to said note.”

But, conceding that this assurance was given, it can-
not avail these defendants. It is well established law,
that the cashier of a bank has no authority by virtue of
his office to release a surety upon a promissory note or
bill, without payment, unless specially empowered to do
so. CQochecho National Bankv. Haskell, 51 N, H.,116;
Bank of United States v. Dunn, 6 Pet.,51. And this
authority will not be presumed, but must be established
by affirmative proof. Therefore, there being no testimony
tending to show that Eaton had any such authority from
the board of directors, this pretended release was una-
vailing.

Another theory advanced in support of the verdiet is,
that Rudolf and Deck were led to believe by the state-
ments of the cashier that the note was paid, whereby
they were induced to part with securities which they
would otherwise have held on to for their protection.
But, unfortunately for the defendants, this theory is not
supported by the facts. All that they claim in their
answer on this score is that Lewis & Marsh having re-
quested them to become sureties “upon other notes,
which these defendants would not do unless said note
here in suit had been paid, and inquired of said Eaton,
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then being cashier as aforesaid, relative thereto, * ¥
said Faton informed these defendants that all of said
note, but about the sum of seven hundred dollars had
been paid by said Lewis & Marsh, and that plaintiff had
good collateral security for the balance thereof, to which
it would look for payment.” Thus, it is clearly conceded,
that as to at least the sum of seven hundred dollars the
note had not been satisfied; therefore, even upon the
_theory that the bank is liable for the loss occasioned by
the deception practiced by its cashier, still they were lia-
ble for the amount which they must have known was
unpaid. The fact that the bauok held other security, in
addition to their indorsement, would not release them
from liability for this portion of the amount called for
by the note.

But, even under the facts established by the testi-

mony, independently of the defendants’ answer, there is
no reason why they should be released entirely from lia-
bility. Although deprived of the testimony of the cash-
ier, as against the defendants, by reason of his impeach-
ment, still there is nothing in the testimony produced
- on the part of the defendants themselves, as to the decla-
rations made concerning the payment of the note, which,
in reason, could have justified the belief that it had been
paid in fall.

Rudolf, one of the defendants, first took the witness
stand and testified that Lewis & Marsh having told him
that the note was paid, in order to satisfy himself of the
truth of the statement, he went over to the bank and
made inquiry of Eaton, who told him “that Lewis &
Marsh had paid into his hands, as cashier of the bank,
drafts on the Washington County Bank of Towa, in the
neighborhood of $5,000.00 to be placed on the credit of
this note which is now in suit.”

Again, on cross-examination, he says: «I asked Geo.
P. Eaton whether this first note was paid, and he gaid it



538 SUPREME COURT OF NEBRASKA,

Merchants’ Bank v. Rudolf,

was; that Lewis & Marsh had handed into him drafts
upon the Washington Bank, Towa, to be placed to the
credit of this note. I asked George P. Eaton in these
words: Well, Mr. Eaton, that does not liquidate the
whole amount? George P. Eaton answered in these
words: I have sufficient collaterals in my hands. I
think he said mortgages in my hands, sufficient to cover
the whole amount of that note.” He further testified in
answer to the question as to where Eaton got the money.
“He did’nt get the money, he only got the drafts. It
was during the time of the great financial panic.”

This is the substance of the testimony given by
Rudolf, who seems to have been the chief actor in this
business on the part of the defendants in error. It is
clear from this testimony, that they not only had no rea-
son to believe, but that they did not understand at the
time ¢his conversation took place that the note had
been satisfied nor, indeed, that any payment had been
actually made thereon. Rudolf was at this time the vice
president and one of the directors of the bank, and he
must have understood from the conversation, simply, that
these Washington County Bank certificates had been
received for collection merely, and the proceeds when
collected to be credited upon the note on which his firm
was surety. At all events this was all he had a right to
infer from what he swears Eaton told him.

Mr. Deck, the other defendant, testified on this point
that, “ On or about the 15th of November, 1873, I went
to Mr. Eaton’s bank and asked of George P. Eaton,
about this note, if it was not paid; and that I wanted to
make some arrangement for the payment of the note if
it was not paid. He told me the note was all paid ex-
cept $700.00; that he had perfect security for the pay-
ment of the note that was given, and for us to have no
fears about the payment of it, and that we would not be
called upon to pay the note. I asked him for the note
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to see the indorsement, and he said it was not at hand.”
Again, on cross-examination he said: “I went in there
and asked him (Eaton) if the note was paid, and he told
me the note was paid except the seven hundred dollars.”
It is apparent from this that even Mr. Deck understood
that his firtn was still liable on the note for the balance
of seven hundred dollars, but rested easy under the as-
surance of Eaton that the bank would not look to his
firm, but to other securities which it held, for payment.
But, as before stated, this was a promise which Eaton
had no power to make, and by which the plaintiff was
not bound. '

Two or three of the witnesses testify of statements
made by Eaton, at casual meetings, away from the bank,
to the effect that the note was paid, or at least nearly so.
But statements of a cashier, under such circumstauces,
have never been held to bind a bank.

But a still more important and difficult question re-
mains to be disposed of, and that is, whether, under any
circumstances, Rudolf and Deck can be released from
liability on the note for the full amount that may be
found to be due, in consequence of any statements that
the cashier made to them.

There is testimony tending strongly to show that, on
making inquiry at the bank, of the cashier, they were
told by him that all of said note but about the sum of
seven hundred dollars was actually paid, and that, in
consequence of this assurance, they were induced to go
upon other notes, as surety for Lewis & Marsh, to a large
amount, which they were compelled to pay. Also, that
they surrendered to Lewis & Marsh a large quantity of
property from which they would have fully indemnified
themselves against loss in consequence of being com-
pelled to pay the note, but for the belief induced by the
false statements of the cashier that all but about seven
bundred dollars had been paid. Although there is some
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conflict in the authorities, it seems to be pretty well
established that, in general, under such circumstances,
the loss, if any, must fall upon the bank rather than upon
the surety. The bank would be estopped from denying
the truth of the statement of its cashier, when to do so
would entail a loss upon the surety which he would have
guarded against had it not been made. Drew v. Kim-
ball, 43 N. H., 282. Claflin ». Farmers Bank, 36
Barb,, 540.

But while this is conceded to be the general rule, it
is urged on the part of the plaintiff that these defend-
ants are not in a situation to claim its protection in con-
sequence of the relations which Rudolf bore to the bank,
and also to his co-defendant, Deck. It is insisted that,
being the vice-president, and one of the directors of the
bank, he was in a situation which required him to %now
the condition of its business, and must be conclusively
presumed to have known whether said note had been
paid or not. No case directly in point has been cited,
but we apprehend that the rule contended for is the cor-
rect one. In Morse on Banks and Banking, 90, 91, it is
said that “The general control and government of all
the affairs and transactions of the bank rest with the
board of directors. For such purposes the board con-
stitutes the corporation,” and, “uniform usage imposes
upon them the general superintendence and active man-
agement of the corporate concerns. They are bound to
know what is done, beyond the merest matter of daily
routine, and they are bound to know the system and
rules arranged for its doing.” Again, on page 115:
“ Whatever knowledge a director has, or ought to have,
officially, he has, or will be conclusively presumed at law
to have, as a private individual. In any transactions
with the bank, either on his own separate account, or
where others are so far jointly interested with him that
his knowledge is their knowledge, he and his joint con-
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tractors will be affected by this knowledge which he has
or which he ought, if he had duly performed his official
duties, to have acquired.” ZLyman v. United States
Bank, 12 How., 225.

Tested by this rule, how stand these defendants? Ru-
dolf and Deck were co-partners, and as such signed the
note in question. It is a settled rule that notice to one
member of a firm is sufficient to bind all the other
members. Rudolf was also an active member of the
board of directors of the bank, and it was his duty to
know whether this note was paid or not. The conclu-
sive presumption is that, as a director, he knew it was
not paid, and this knowledge is chargeable to him as a
private person, and also as a member of the firm of A.
C. Rudolf & Co.

When Rudolf testifies that he did not know that this
note had not been paid “until the early part of October,
1874, about a year after its maturity, we think he
shows an inexcusable carelessness and want of atten-
tion on his part, as a member of the board. The books
and papersof the bank were subject to his inspection,
and a proper examination of these could not have failed
to disclose the deplorable condition of its finances, and
that this very note was awong its uncollected assets.

We are of the opinion, therefore, that any defense
founded upon the statements of the cashier, as to the
payment of said note, is entirely unavailing to these de-
fendants, and that the several rulings of the district court
which conflict with these views are erroneous. The
judgment is reversed and the cause remanded for a new
trial

REVERSED AND REMANDED.
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W. R. TURNER, PLAINTIFF IN ERROR, V. SAMUEL O’BRrIEN,
DEFENDANT IN ERROR.

1. Evidence: MaLICIOUS PROSECUTION. In an action for malic-
jous prosecution the defendant is competent to testify as to his be-
Lief in the guilt of the plaintiff, when the prosecution was com-
menced; and, that he instituted the prosecution without malice, or
in accordance with the opinion of counsel first obtained.

2. Malicious Prosecution: wLAaRCENY. Mere conversion of
property is notlarceny, and information of such conversion consti-
tutes no grounds of probable cause as a defense to such action.

It is the duty of the court to determine whether
the proof of certain facts constitute probable cause, and it is error
to submit this question to the jury. Itis the duty of the jury to
say what facts are proved, and to decide on the weight of evi-
dence and the credibility of witnesses.

3.

Egror to the district court of Dodge county. Tried be-
low before Posr, J. It was an action by Turner against
O’Brien to recover damages for causing the said Turner
to be arrested and imprisoned on a charge of grand lar-
ceny. The jury found in favor of the defendant, and
Turner brought the cause here by petition in error.

N. H. Bell, for plaintiff in error.

To maintain an action for this injury the plaintiff
must prove, :

£irst. That he has been prosecuted by the defend-
ant, either criminally or in a civil suit; and that the
prosecution is at an end.

Second. That it was instituted maliciously and with-
out probable cause. .

Third. That he has thereby sustained damage. 2
Green. on Ev., Sec. 449.

Malice may be either expressed or implied, and the
jury may infer it froma want of probable cause, but they
are not bound to do so. Probable cause is a mized
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question of law and fact, and is defined to be a reasona-
ble ground of suspicion supported by circumstances suf-
ficiently strong in themselves to warrant a cantious and
prudent man in believing that the party is guilty of the
offense charged. Munnsv. Dupont. 3 Wash C. C. R.
31. And whether probable cause exists depends, not
upon the actual facts of the case, but upon the question,
whether the person making the charge had reasonable
grounds to believe in its truth. Shaeul v. Brown, 28
Towa, 37.

W. A. Marlow, for defendant in error.

It is competent for the defendant in an action for mal-
icious prosecution to testify that at the time he com-
menced the prosecution complained of, he believed the
plaintiff was guilty of the charge made against him.
Gen. Statutes, Sec. 328, page 581. White v. Tucker, 16
Ohio State, 468. McKown v. Hunter, 30 N. Y., 625~
628. 1 Greenleaf Ev., Sec. 455.

Probable cause does not depend upon the actual guilt
or innocence of the accused, but upon the reasonable
ground of belief of the prosecutor concerning such guilt
or innocence. Miller v. Milligan, 48 Barb., 30. Scan-
lan v. Cowley, 2 Hilt., 489.

GaxrT, J.

This is an action for a malicious prosecution, and the
essential grounds on which it rests, are malice and want
of probable cause. Hence, to maintain the action, the
plaintiff must prove both these elements, or introduce
evidence from which both may be fairly and legitimately
inferred; for, notwithstanding the prosecution may be
malicious, yet, if there be sufficient probable cause for
its institution, the action cannot be sustained. But, if
want of probable cause is established by the proofs in
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the case, then malice may be, and most commonly is
inferred. Merriman v. Mitchell, 13 Me., 439. Hall
v. Hawkins, 5 Humph., 857. Wood v. Weir, 5. B.
Mon., 544.

The defendant, however, may show the existence of
probable cause, the absence of malice, or that he acted
under an honest belief, that the plaintiff was guilty of
the offense with which he was charged; but this belief
must have been founded on such reasonable grounds and
circumstances as would have induced a man of ordinary
prudence and discretion to believe in the guilt, and ex-
pect the conviction of the person charged with the crime.
Therefore, the essential elements which constitute
grounds of defense, in an action for malicious prosecu-
tion, are absence of malice, an honest belief in the
guilt of the person charged, and a “reasonable ground
of suspicion, supported by circumstances sufficiently
strong in themselves to warrant a cautious man in the
belief that the person is guilty of the offense with which
he is charged.” And these last two elements must
unite; for, good faith, merely, may be based upon mere
conjecture—it may be founded upon mere suspicion, un-
supported by any act or circumstance tending to show
that the accused is guilty, and, hence, belief itself will
not protect the prosecution from liability. In Wine-
biddle v. Porterfield, 9 Pa. St., 189, itis said, « that mere
belief of the prosecutor is not evidence of probable
cause. How are you to test the sincerity of a professed
belief, or know that it is not the secret work of a heart
to cover malice? There must be some circumstances
which would authorize a reasonable man to entertain a
belief. If, however, it can fairly be inferred from the
circumstances of the case, that the prosecutor was actu-
ated by an honest and fair intent to bring a suspected
culprit to justice, on grounds sufficient to authorize the
belief of a cautious man, it will remove all grounds for
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a just inference of malice, and thus protect the defend-
ant; but his mere professed belief will not.”

Now, as the defendant may show absence of malice,
belief and circumstances constituting probable cause,
and as all these are matters of fact to be submitted to
the determination of the jury upon the evidence in the
case, is the defendant a competent witness to testify in
respect to these subjects of defense? Under the civil
code, a party to an action is a competent witness, except
when the adverse party is an executor, administrator, or
legal representative of a deceased person. If| then, he
is a competent witness, upon what principle shall he be
excluded from testifying to any fact material to the issue
in the case?

Belief is a material issue of fact in an action for a
malicious prosecution, and so is malice. Potterv. Scales,
8 Cal., 220. The former, together with the circumstances
of probable cause, must be established by evidence to
sustain the defense of justification, the latter to maintain
the action on the part of the plaintiff These are not
mere matters of conclusion, but facts which must be
decided by the jury upon the evidence in the case.. And
if the defendant is excluded from testifying as to the
fact of belief, or malice, upon what principle can he tes-
tify as to the circumstances of probable cause, or any
other fact material to the issue? The law makes him a
competent witness, and draws no line as to what facts,
controverted by the pleadings, he may testify, and what
he may not; and, therefore, he may testify generally to
all such material facts, and the jury must, under all the
circumstances of the case, decide upon the credibility of
his testimony.

In McKown v. Hunter, 30 N. Y., 625, it was held,
that a defendant in an action for a malicious prosecution,
may testify, that at the time he made the complaint, he

Vor. v—35
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believed the plaintiff was guilty of the charge made
against him; and it is said, that he “had the right, when
on the stand, to have the benefit of all the inferences
which could be legitimately made in his favor before the
jury, from testifying to the fact in a direct and positive
manner before them, aided by such impressions as would
be made upon the jury by his appearance, manner and
mode of testifying.” In Kerrains v. The People, 60
N. Y., 229, in which the offense charged was an assault
with a deadly weapon with intent to kill, it is said: “that
when the motive of a witness, in performing a particular
act, or making a particular declaration, becomnes a mate-
rial issue in a cause, or reflects important light upon such
issue, he may himself be sworn in regard to it, notwith-
standing the difficulty of furnishing contradictory evi-
dence, and notwithstanding the diminished credit to
which his testimony may be entitled, as coming from the
mouth of an interested witness.”” Whete v. Tucker, 16
Ohio St., 468.

‘We must conclude, under the law, that there is no
error in the admission of the testimony of the defendant,
in regard to his belief in the guilt of the plaintiff, when
he commenced the prosecution against him, and that he
instituted the prosecution without malice. It was prop-
erly admitted by the court below.

And for the reasons stated above, the testimony of the
defendant, in respect to taking the advice of an attorney
in relation to the matter, previous to the commencement
of the prosecution, was also properly admitted.

But to repel the imputation of malice, or establish
probable cause, by such evidence, it must “appear in
proof, that the opinion of counsel was fairly asked upon
the real facts, and not upon statements which conceal the
truth or misrepresent the cause of action. If the law
were otherwise, nothing would be more easy than to shel-
ter the most malicious prosecution under the opinion of
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counsel, honestly given, but under a total mistake of the
facts.” He must not withhold any fact or information
from his counsel; but on the contrary, he must fairly,
fully and honestly, inform his counsel of all the facts
and information known to himself, and then he must
pursue the course pointed out by his legal adviser. Stone
v. Swift, 4 Pick, 389. Blunt v. Little, 3 Mason, U.8S,
102. Turner v. Walker, 3 Gill. & John., 377. And it
is properly a question for the jury to decide upon the
evidence, whether the prosecutor acted bona fide on the
opinion given to him by his professional adviser. Hall
v. Suydam, 6 Barb., 88.

The court charged the jury, that: “If they find from
the evidence, that at the time the defendant commenced
the prosecution against the plaintiff, on the charge of
larceny before the magistrate, he had been informed, that
the plaintiff, either alone, or with others, was converting
the property, or had converted the property of the
defendant, to his own use, and that defendant believed
such statements to be true, and if they further find, that
such information was of such character as to warrant a,
cautious man, that is, a man of ordinary prudence, in
believing the plaintiff guilty of the offense charged, and
that the defendant did so believe, then the defendant
would not be liable in this action.” I think this charge
was error. In Trawis v. Smith, 1 Pa. St., 237, it is said
that, “as the anthority to institute a criminal prosecution,
and the extent of that authority, are derived from the
law, the law must judge of its exercise; it is, therefore,
the duty of the court to determine whether the proof of
certain facts constitute probable cause, and it is error to
submit that question to the jury. The duty of the jury
is to say what facts are proved; and for that purpose,
they are to decide on the weight of the evidence, the
credibility of witnesses, the truth of conflicting allega-
tions. The general question of probable cause is then a
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mixed question of law and fact, composing two distinct
inquiries, both considered at the same time on a jury trial
but yet cognizable before two distinet tribunals, each of
which discharges its proper function.”

In the instruction, the court stated the nature and
character of the fact to be proved, namely, the mere con-
version of property, and then threw upon the jury to
determine, whether such fact or circumstance constituted
probable cause, or in other words, would warrant a man
of ordinary prudence to believe the plaintiff was guilty
of the offense charged. It is the duty of the court to
determine whether such fact, if found, constituted prob-
able cause, or a reasonable ground of suspicion, sufficient
to warrant a cautious man in the belief that the plaintiff
was guilty of larceny; and it was error to submit this
question to the jury. :

But suppose the plaintiff had converted to his use
property of the defendant, and the defendant had been
informed of the fact, would such an act constitute prob-
able cause, or warrant a cautious man in believing the
plaintiff to be guilty of larceny?

Mere conversion of property is not larceny. The
instruction omits “that important ingredient, that which
distinguishes larceny from a simple trespass, viz: the
animus furandi, without which a taking is no larceny
¥ %* * The taking must be with a felonious intent,
otherwise there is no larceny.” Mere conversion of
property, or simply trespass, is no ground of probable
cause, nor for belief in the guilt in the party; and, there-
fore, the instruction was not only erroneous, but was also
greatly calculated to mislead the jury. Thompson w.
T%e State, 4 Neb., 528.

The judgment of the court below must be reversed,
and the cause remanded for trial de novo.

JUDGMENT REVERSED.
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CLARK AND FRENCH, PLAINTIFFS IN ERROR, V. A. W. TEN--
NANT, DEFENDANT IN ERROR.

1. Fraud : RESCISSION OF SALE ON GROUNDS OF. In order to avoid a
sale on the ground of fraudulent representations, they must be of &
matter material to the contract, and by which the purchaser was
misled or deceived, and but for which the contract would not have
been made.

2. : . Frand is never presumed but must be clearly
proved in order to entitle a party to relief, on the ground that it
has been practiced upon him.

3.

: ‘When a seller of personal property who honestly
believed that a mortgage, which he knew had existed against it,
had been canceled or suffered to lapse, represents to the paurchaser
that it is free from incumbrance, but it turns out that he was mis-
taken, this will not entitle the purchaser to rescind the contract
when he has used the property for several months without any
molestation, especially if the seller is ready and able to remove
the incumbrance at once, or to give ample indemnity against
loss.

: EVIDENCE. When the purchaser of a large quan-
tity of hotel furniture claims the right to rescind the contract and
force the property back upon the seller, on the ground of fraud in
the sale, it is proper on cross-examination to ask him whether his
landlord had not terminated his lease and taken possession of the
house about the time of the attempted rescission.

5. If a party has derived a material advantage from

a partial performance of a contract, he cannot hold such advan-
tage and rescind the contract, but must seek his remedy in,
damages.

Error to the district court of Douglas county. The
facts in the case are substantially as follows: Tennant,
the defendant in error, in April, 1874, bought of Clark
& French, plaintiffs in error, the furniture of the Wyom-
ing Hotel, in Omaha, for the sum of §7,000. He was to
pay in cash at the time of the purchase $1,000. He only
paid $350. He gave notes for the balance of $6,000,
secured by a chattel mortgage on the goods bought.
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The total amount paid on the purchase price by Ten-
nant, with the addition of $35 interest, was $1,385. The
remaining notes of $5,000 and $650 due on first pay-
ment remained unpaid. Prior to Tennant’s purchase,
and on the 30th day of January, 1873, F. A. Higby and
Ira Higby, who then owned the furniture, mortgaged it
to one Paddock for $5,000, and this mortgage with
accompanying notes was assigned to Reuben Ross, of
New York City, before the purchase by Tennant.  The
lease of the hotel and the furniture came into the posses-
sion of Clark & French, at which time the amount due
on the Higby mortgage was $6,000. Prior to December,
1873, considerable payments were made upon the mort-
gage, the exact amount of which is not shown, but Clark
testified he thought it was about $3,000. In December,
1873, Ross, the holder of the mortgage, called upon
Clark & French and asked them to indorse their gnar-
anty upon the notes, which they did. In January, 1874,
the mortgage was re-filed in the clerk’s office by attorneys
signing themselves “as agents and attorneys for F. A.
Paddock, the mortgagee.”

Upon the purchase of the property by Tennant, together
* with the lease, he entered into possession and run the hotel
until November 23, 1874. On that date he served a
written notice on Clark & French rescinding the con-
tract and demanding repayment of amount paid and the
surrender of his notes, and tendering back the property.
Clark & French refused to comply but caused the prop-
erty to be sold under the chattel mortgage given them by
Tenvant. The net proceeds of the sale amounted to
$759.50. Tennant brought this action to recover dama.
ges on account of these transactions.

Upon a trial before Savace, J., the jury returned a
verdict against plaintiffs in error for $7,877.16, from
which defendant in error remitted $6,112.60 and judg-
ment was rendered for the balance. Motion for a new
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trial overruled. Exceptions. Cause brought here upon
petition in error.

Qeorge W. Doane, for plaintiff in error, reviewed the
evidence at length, and in support of instructions asked
for on his behalf, and refused by the court, cited the
following cases: Cromwell v. Wilkinson, 18 Ind., 365.
State v. McCauley, 15 Cal., 429. Crossgrove v. Himmel-
rich, 54 Pa. St., 203. Mitchell v. Sherman, 1 Freem.
Ch., 120. 2 Pars. on Contr.,, 191. Barnett v. Stanton,
9 Ala., 181.  Peters v. Gooch, 4 Blackf,, 515. Teter v.
Hinders, 19 Ind., 93. Conner v. Henderson, 15 Mass.,
819. Masson v. Bovet, 1 Denio, 69. Brown v. Witter,
10 Ohio, 142. Moore v. Bare, 11 Iowa, 198. Potter v.
Titcome, 22 Maine, 300. Shaeffer v. Sleade, T Blackf,,
184. Pettus v. Roberts, 6 Ala., 811. Hammond v.
Buckmaster, 22 Vt., 875. Chitty on Contr., 678-752.
Burge v. Cedar Rapids R. R. Co., 32 Towa, 101. Rip-
ley v. Hazelton, 3 Daly (N.Y.), 329. Sanborn v. Batch-
elder, 51 N. H., 426. Gatling v. Newell, 9 Ind., 578.
Colson v. Smith, 1d., 9. Underwood v. West, 52 I11.,°
397. Mullin v. Bloomer, 11 Towa, 360. Moore v. Tur-
beville, 2 Bibb, 602. Saunders v. Hatterman, 2 Iredell
Law, 32. Farrarv. Alston, 1 Dev., 69. 1 Story’s Eq.
Jur., sees. 197 —200.

J. 0. Adams and E. Wakeley, for defendants in
error, cited: Smith v. Richards, 13 Pet., 26. Hazard

. Irwin, 18 Pick., 95. Bennett v. Judson, 21 N. Y,
238. Buford v. Caldwell, 3 Mo., 477. Thomas v. Me-

Cann, 4 B. Mon., 601. Morehead v. Eades, 3 Bush.,
121. Mead v. Bunn, 32 N. Y., 215. Litchfield v.
Hutchinson, 117 Mass., 195. Graves v. National
Bank, 10 Bush., 25. Wilcoz v. University, 32 Lowa,
367. Reed v. Divin, 7 Ind., 189. McCormick v. Ma-
lin, 5 Blackf., 522. McClellan v. Scott, 24 Wis., 81.
Bryant v. Simonean, 51 1lL., 324. Knauss v. Shiffert,
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58 Pa. St., 152. Masson v. Bovet, 1 Den., 69. With-
ner v. Groens, 9 How., 213, 31.  Shackleford v. Hand- |
ley, 1 A. K. Marsh, 497.

Laxg, Cr. J.

Tennant’s action in the court below depended entirely
upon the establishment of fraud on the part of Clark &
French in the sale of the goods. It was solely on the
ground of fraud that he sought to recover. This being
the vital point in the case, and the one upon which it
must eventually turn, it may be well to consider it at the
outset of our examination.

It is an established rule that, to avoid a contract on
the ground of fraud in the suppression of the truth, or
the suggestion of falsehood, there must be a conceal-
ment of something which the seller is bound to commu-
nicate to the purchaser, or some misrepresentation on a
matter material to the contract which misled or de-
ceived him, or was calculated to do so, and but for which
the contract would not have been made.

In the view we take of the case, it is wholly unneces-
- sary to determine whether the steps taken to renew the
Higby mortgage were adequate to preserve its lien upon
the property in favor of Ross, the assignee, or not. We
shall therefore treat it as a subsisting lien for the amount
actually due thereon at the time of Tennant’s attempted
rescission of the contract.

But, notwithstanding this mortgage had not been can-
celed, and still bound the property which it covered for
whatever remained due to Ross, the testimony very
clearly establishes the fact that after Clark & French
bad given their indorsement upon the notes, Ross at once
abandoned all idea of relying upon the mortgage for
payment, or as a security. And we are satisfied that
Clark & French, from what transpired between them-
selves and Ross, might have reasonably understood and
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believed that the mortgage had been permitted to lapse,
- and at the time of their sale to Tennant had ceased to be

a lien upon the property. Let us look to some of the

testimony bearing upon this branch of the case.

Mr. Clark testified that, in December preceding the
sale to Tennant, Ross called upon Clark & French and
informed them that he was the owner of the Higby
mortgage. He said it had then nearly lapsed,” and
that he would not give the snap of his finger for it.
Ross further said to them, *I want you to indorse these
notes (the ones secured by the mortgage) to secure me.
The mortgage is nearly out, and I wont bother any
more with ¢t An understanding was then come to,
Olark & French indorsing the notes, and Ross, in con-
sideration thereof, extended the time of payment for
geveral months longer. Clark, in addition to this,
swears positively that he did not know at the time of
the sale to Tennant that the mortgage was an existing
lien against the property, but supposed it had lapsed by
limitation. Clark’s version of what took place between
them and Ross concerning the mortgage is not denied
by any one, but is supported by Ross himself in his
deposition. He says: “After Clark & French had bought
the goods covered by said mortgage, I made inquiries
as to their financial standing and concluded to accept
their indorsement to the notes, as I cousidered the notes
good with their indorsement, without the mortgage. 1
may have told them 1 did not want to have any trouble
with the mortgage.” And to show that he looked alone
to Clark & French for payment, and did not intend to
look to the property for security, he says he did not au-
thorize his atlorneys to re-file the mortgage, nor did he
even think of it.

This transaction with Ross, as before stated, took place
in December, 1873, and in view of what was there said
and done, and of the additional fact that there was no
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question as to their liability on the notes, or of their
ability to pay them, Clark & French may have well un-’
derstood, and really believed, that the mortgage had
lapsed and become a nullity, as it certainly would have .
done as to Tennant, at least, if the course had been pur-
sued respecting it indicated by the declaration of Ross,
that he “would bother no more with 4¢.” That they did
so believe is abundantly shown, frst, by the uncontra-
dicted testimony of Clark himself to that effect; and
second, by the great surprise manifested by both Clark
& French, as shown by Tennant’s own testimony, when
informed that the mortgage was still alive. We think
that these facts and circumstances of themselves, inde-
pendently of the positive denial of Clark that he made
the statement imputed to himn concerning incumbran-
ces, are sufficient to show beyond all doubt that Clark
& French acted towards Tennant in the ntmost good
faith, and with perfect fairness throughout the entire
negotiation.

But this is not all. There are other facts which throw
additional light on the question, and greatly fortify us
in the conclusion that the attempt to fasten fraud upon
Clark & French was a signal failure. We will briefly
allude to them. Clark & French were, it is conceded, of
sufficient financial ability to pay the Ross claim, and
were actually doing so as fast as they conveniently could
in view of the almost total failure of Tennant to meet
his notes, upon which they had greatly depended. They
also retained the ownership of Tennant’s notes, and not-
withstanding they needed the money due thereon, actu-
ally let them run past maturity until, at the time of the
attempted rescission of the contract, over three thousand
dollars—inclusive of a portion of the thousand dollars
which should have been paid down—was actually due and
unpaid. This sum was more than sufficient to have fully
satisfied the balance then due upon the mortgage which
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Tennant was so surprised to find upon his goods. In this
whole transaction we have failed to discover in the con-
duct of Clark & French a single one of those ear-marks
usually attending the perpetration,or the attempt to per-
petrate a fraud, by one person upon another. The com-
mission of fraud is usually with a view to gain; of profit
at the expense of him against whom it is directed. But
here there is nothing of that sort. Had Clark & French,
immediately upon the consummation of the trade, dis-
posed, or endeavored to dispose, of Tennant’s notes; or
had they pressed them promptly to collection as they
became due; or if they had evinced a disposition at any
time to cast upon Tennant the burden of advancing his
money before the maturity of his notes in order to pro-
tect his property from sacrifice, there would have been
some excuse for this charge of fraud.

The negotiations for this sale occupied several days,
and were finally consummated about the 1st day of April,
1874. The notes given for the purchase money bear
that date, and we think it is fair to presume that it was
then fully agreed upon. The testimony shows that there
was a little delay in the delivery of the papers in conse-
quence of the absence of Stevenson, who was expected
to sign two of the notes. But this delay was only for a
day or so. Now there is nothing in the testimony, not
even n that of Tennant himself from which it can be
inferred that a single word had been said up to this time,
as to there being any incumbrance upon the property by
mortgage or otherwise. The first suggestion of this
kind came from Stevenson after the negotiations had
" ended, and the terms of sale were fully agreed upon.
On this point Tennant swore that “the question was
asked in this way, I think it was asked by Mr. Steven-
son, ¢ What is he getting? and the answer was, ¢All the
farniture in the house except the safe and piano” I
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asked if there was any incumbrance on the property,
and he said, ¢ No, it is all clear.’ —

Now this is an imnportant circumstance to show that
the subject of incumbrances was not thought of until
the contract was fully agreed upon, and Stevenson was
called in to affix his name to two of the notes. It shows
that Tennant was not at all anxious on that subject, or it
would not have been left to Stevenson to first broach
the matter. :

But did he consider it of any importance? In view
of his own testimony, and all the surrounding circum-
stances we think not. The responsibility of Clark &
French was well known to him, and he doubtless under-.
stood that they were perfectly able to make good the
title which their sale to him implied that they had to
the property. Indeed when the question was put to
him by his counsel, evidently with the expectation that
he would give a negative answer, whether he would have
bought the property if he had known of the mortgage,
he could not answer dérectly that he would not, but he
qualified his answer by saying he “would not without
assuming the mortgage.” Tt is unquestionably the law,
and it should be strictly enforced, that, where any one
by willful misrepresentation induces another to enter
into a contract under the belief that such representation
is true, a frand is committed which will not be tolerated.
It is doubtless a question of much nicety in most cases
to determine just what misstatement will, or will not,
vitiate the contract. It is safe to say, however, that, in
order to avoid a contract on this ground, there must not
only have been a misrepresentation of a material fact
constituting the basis of the transaction, but the party
complaining must have made the contract upon the faith
and credit of such representations. “At least he must
so far have relied upon them that he would not have
made the contract if such representations had not been
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made.” Phipps v. Buckman, 30 Penn. St., 402. Tay-
lor v. Fleet, 1 Barb., 471.

Another rule of the law which should not be over-
looked is that fraud is never to be presumed, but must
be clearly proved in order to entitle a party to relief on
the ground that it has been practiced upon him. Howe
v. Howe, 99 Mass., 89. We are. of the opinion that in
this case there was not only an absolute failure to estab-
lish the fraud charged, but, on the other hand, that it
was abundantly shown that Clark & French acted through-
out the transaction as honest and fair minded men.

As this conclusion" will result in a new trial being
ordered on the ground that the verdict is clearly against
the weight of the evidence, we might perhaps stop here
without noticing the other assignments of error. But
there are two or three that deserve a passing notice, to
which we will allude very briefly.

On his cross-examination, Tennant was asked in sub-
stance whether the owner of thehotel which he had been
keeping had not taken possession of it before he notified
Clark & French of his rescission of the sale. This ques-
tion was ruled out on the ground of immateriality.

We think. the question was a proper one and that it
should have been answered. If the house in which
Tennant had kept and used these goods, consisting as they
did of hotel furniture, had been or was about to be taken
from him so that he was under the necessity of seeking
another place in which to use or store them, this might
furnish a satisfactory clue to his evident anxiety to get
rid of them and at the same time to escape paying the
notes given on their purchase. He had had the use of
them for some six months, had paid but a very small
portion of the price, and if the time had come when
they could be of no immediate use to him it would be
more profitable, doubtless, to crowd them back upon
Clark & French at the contract price, than to pay his
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notes and sell them at auction or otherwise for what he
could get. There was error in refusing to permit this
question to be put.

So, too, we think there was error in refusing to permit
certain questions to be propounded to the witness Pritch-
ett on his cross-examination. This witness had testi-
fied in chief that during the time he had charge of. the
Higby mortgage he had not heard it had been released
or waived. On cross-examination he was asked whether
Clark & French, from the first time they learned that
steps had been taken to foreclose it, did not claim to him
that it had been released and waived? We see no reason
why this question was not entirely proper. What the
witness had said in chief was calculated to lead the jury
to believe that Clark had no idea that the mortgage had
been waived by Ross, or else why did he not so claim to
his attorneys when they took steps to enforce it? And
this, it is evident, was the purpose for which this testi-
mony was called out by Tennant’s counsel. Now it is
very clear that it was the right of the defendants to show
that this was not the fact, and thus prevent the inference
that might, and probably would, be drawn from it, if not
denied. And in what way could this be so satisfactorily
done as on a cross-examination of the same witness if it
were successful?

It is claimed also that there was error in certain
instructions given to the jury, and likewise in the
refusal to instruct on several points as requested on
the part of the plaintiffs in error.

As to those given by the court, on its own motion, we
discover no fatal objection except in the fifth and four-
teenth. The fifth was in these words: “If you believe
that Clark & French stated that there was no incum-
brance upon the property when there was in fact a mort-
gage upon it, which mortgage was known to them, and
if you believe that such statement was in regard to a
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material matter and influenced Tennant in making the
contract, then you would be justified in coming to the
conclusion that there was a fraudulent statement which
would enable Tennant on discovery of the fraud to re-
scind the contract.” This instruction had a direct ten-
dency to cause the jury to disregard entirely the belief
of Clark & French, no matter how firmly and honestly
impressed upon their minds, that Ross had permitted
the mortgage to lapse and intended to look alone to them
for payment. It being a conceded fact, not at all denied
by Clark & French, that they knew of the Higby mort-
gage, this instruction brushed away every vestige of
their defense and left them nothing whatever to stand
upon. We think it was clearly erroneous.

The fourteenth instruction related to the mode of
arriving at the damages to be allowed to Tennant in case
the jury found that he was entitled to rescind the sale.
This instruction was defective in not including in the
amount to be deducted from the purchase price, in
addition to the unpaid notes, also that portion of the
first payment of one thousand dollars which was still in
arrear. The whole sum remaining unpaid, upon the basis
adopted by the court, should have been taken into the
account whether represented by notes or not.

There were several instructions requested by the plain-
tiffs in error, and refused by the court, which we think
ought to have been given. One of them was in these
words: “If one party has derived an advantage from a
partial performance of a contract, he cannot hold such
advantage and rescind the contract, but must seek his
remedy in damages.” This is undoubtedly the law, and
in view of the fact that Tennant had used this property,
in running his hotel for over six months, the rule con-
tended for was strictly applicable. ~ Again, to the same
point was the following: “And one seeking to rescind



560 SUPREME COURT OF NEBRASKA,

Clark and French v. Tennant.

on the ground of fraud must offer to restore benefits”’
derived from his purchase.

The testimony shows that as soon as Tennant discov-
ered this mortgage on the record, without waiting to
ascertain whether the amount which it was intended to
secure had been paid, and without any consultation with
Clark & French in relation to the matter, he rushed to a
lawyer and took steps to secure an immediate rescission.
This is not the course that common honesty and fair
dealing would have dictated, and it is a strong circum-
stance to show that Tennant must have known prior to
his pretended discovery of the mortgage that it was at
least a nominal lien upon the property. It is not every
mortgage that is found of record that is a real incum-
brance on the property which it covers. It is not unfre-
quently the case that they are suffered to remain long
after the money which they secured has been fully paid.
Even in this case the testimony shows that a very con-
siderable portion of what appeared to be due by the
records had been paid, and that as to the whole debt it
had been materially modified, even if not discharged, by
the arrangement between Ross and Clark & French. The
testimony also shows that, at the very first mention of the
fact to Clark & French that the mortgage had been
renewed, they not only expressed great surprise, saying
there must be some mistake about it, but they unhesitat-
ingly declared that they would indemnify and protect
Tennant against any loss or damage whatever. Several
other points were urged upon our attention on the argu-
ment, but having touched upon those which we deem
the most important and controlling ones, we do not con-
sider it necessary to notice them. For these reasons the
Judgment of the district court is reversed and a new trial

awarded.
REVERSED AND REMANDED.
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CrLAUDIAS JONES, PLAINTIFF IN ERROR, V. THE CoUNTY
ComumisstoNErRs oF SeEwarp CoUNTY, DEFENDANTS IN
ERROR.

1. Taxation: VALUATION OF PROPERTY. Kvery person and cor-
poration shall pay a tax in proportion to the value of his, her, or
its property ang franchises, and cannot be compelled to pay a tax
greater than in proportion to the value of such property.

2. : ASSESSMENT OF PERSONAL PROPERTY. Under the pro-

visions of section twenty-one of the revenue laws, in the assess-
ment of personal property, the taxpayer is entitled to have a
deduction of bona fide debts owing by him, from the gross amount
of his credits. ‘

Error to the district court for Seward county. Tried
below before Post, J.- The case is stated in the opinion.

Norval Brothers and Lowley & Leese, for plaintiff in
error. :

Under the revenue statutes of this state the assessor
does not fix the value upon all taxable property. The
assessor values part and the owner part. The owner
values his “moneys and credits’ and “stocks or
shares in incorporated companies’ in every instance,
except when the owner fails, neglects, or refuses to list,
or to take the prescribed oath, then the assessor deter-
mines their value. General Statutes, Chap. 66, secs. 6,
11, 20 and 21. General Statutes, 899, Sec. 9. Zown of
Wauwwatoso v. Gunyon, 25 Wis., 271. White ». City
of Appleton, 22 Wis., 639.

The person assessed has a right in listing his credits
to deduct from the gross amount the amount of bona fide
debts owing by him. He is only required to list the
amount of his credits over and above his good faith in- -
debtedness. Jones had no credits to list, for the reason
that his debts equaled to and exceeded his credits.
General Statutes, 903, sec. 21, and 897, sec. 8.

Vor. v—36
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Jones having made out and returned to the assessor
under oath, in the time and manner prescribed by law, a
list of all his taxable property, this was final and conclu-
sive upon the assessor. The assessor had no authority
to increase the items or values of property which the
law anthorizes the owner to value. Matheson v. The
~Town of Mazomanie, 20 Wis., 191. Ketchum v. The
Town of Mukwa,24 Wis., 303. White v. City of Ap.
pleton, 22 Wis., 639. K. P. Ry Co.v. Commission-
ers, etc., 16 Kas., 587, 594.

McKillip & Page, for defendant in error.

Is the statement of taxable property, subscribed and
sworn to by the person to be assessed, conclusive and
final as against the assessor, or against the board of
equalization ¢

First. We maintain that it does not conclude the
assessor from adding items omitted from the sworn lists.
Cooley on Taxation, 205. General Statutes, Title Rev-
enue, secs. 1, 2, 4, 6, 8, 9, 10, 11, 12, 13, 20, 21, 24, 25,
and 27. Thompson v. Tinkum, 15 Minn., 295. State
v. Hamilton, 5 Ind., 318. Champain Co. Bank v.
Smith, T 0. S. 49.

The sworn list of persons assessed does not conclude
the board of equalization from raising or lowering the
valuations of any or all property (except property val-
ued by the state board), or to add to the assessment roll,
the description of such property as may have been
omitted. General Statutes, 907, See. 27. Robinson
v. Ward, 13 O. 8., 297. People v. Argnello, 37 Cal.,
526.

Second. Jones, by appearing before the board of
equalization, which had authority to add omitted de-
scriptionsof property, waived informalities (if any) in the
return of the assessor. Nieman ». Shepard, 27 Ind.,
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293. Merill v. Gorkan, 6 Cal,, 42. Williard v. Hol-
den, 4 Wend., 223.

Third. An assessment roll regular on its face, is a
public record made under oath of office,and when a per-
son aggrieved at anything therein appears before the
board of equalization, presumptions are in favor of its
correctness, and it cannot be set aside for any informal-
ity, or irregularity of the assessor not appearing on the
face of the roll, but can only be set aside by the board
upon evidence showing affirmatively that the party is
entitled, on the merits of his case, to the relief asked.
People v. Halsey, 37 N. Y., 346. Thompson ». Tin-
com, 15 Minn., 302. Barhyte v. Shepherd, 35 N. Y.,
255. Western R. RB. Co. v. Nolan, 48 N. Y., 513.

GaAxTT, J.

The plaintiff in error made out under oath, and re-
turned to the assessor, on the 11th day of March, 1876,
a statement or list of his taxable property. On the same
day, without the knowledge of the plaintiff, the assessor
made out another statement or valuation, consisting of
“ moneys $1,000; mortgage securities $31,245; and cor-
poration stocks $1,000.” And on the 10th day of April,
in the same year, he made out and delivered to the
county clerk an assessment roll, in which was added to
the statement of his taxable property made by plaintiff,
the above sums, designated as “moneys and ecredits
$32,245,” and “ corporation stocks $1,000.”

The plaintiff at the proper time made application to
the county board of equalization to correct this assess-
ment roll, by striking out the sums or valuations, so
assessed by the assessor; and on the 19th day of April,
1876, the board made a final order sustaining the addi-
tional assessments of valuation made by the assessor as
taxable property of the plaintiff, and adding thereto fifty
per cent (Gen. Stat., 899) making the total of $49,867.77,
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as taxable property of the plaintiff. Upon a review of
the case, the district court aflirmed the findings and order
of the board, and the case is now brought into this court
by petition in error.

It seems clear that there was error in adding the
fifty per cent to the assessed value of the property of
the plaintiff. Section one, article IX of the constitu-
tion declares “that every person and corporation shall
pay a tax in proportion to the value of his, her, or its
property and franchises.”” This isthe fundamental law,
and notwithstanding the legislature shall direct the
manner in which this value shall be ascertained, yet
the levying of the tax must be by valuation; it is the
value of the property which is to be ascertained, and no
citizen can be compelled to pay a tax greater than in
proportion to the value of his or her property. Hence,
when the value is ascertained, there can be no fifty per
cent or other sum added thereto as a tax penalty or other-
wise.

But did the board err in sustaining the assessment
made out and returned by the assessor, in addition to the
list of taxable property made out by the plaintitf? This
is a question of fact. The plaintiff admits that he owns
real estate in this state valued at forty thousand dollars;
that he has mortgage securities or credits to the amount
of about thirty-five thousand dollars, and that he owes a
debt to exceed that amount, and, therefore, he claims the
right to offset this debt against his mortgage credits in
the assessment and valuation of his property. On the
hearing of the case the plaintiff presented his evidence.
C. W. Barkley, being sworn, says that he is well ac-
quainted with the business of the plaintiff, and knows of
his own knowledge that the plaintiff was on the first day
of March, 1876, indebted in the sum of $37,395.00. T.
E. Sanders, being sworn, says he is book-keeper for
plaintiff and is well acquainted with his books, and that
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his books show he owes a just debt of $37,395.00 to a
person who is not in any manner related to him. Asap-
pears from the record, the board did not call a single wit-
ness, ask a question or make any further investigation in
respect to the subject matter before them. Such omis-
sion on the part of the board seems inexplicable. If a
proper investigation had been made, it would probably
have been shown that some person was liable to pay tax,
who was not assessed. But this was not done, and all we
can do is to decide upon the facts disclosed by the rec-
ord before us. Section twenty-one of the revenue act of
1869 provides that “in making up the amount of credits
which any person is required to list, he will be entitled to
deduct from the gross amount the amount of bona fide
debts owing by him.” Now, according to the rule pre-
scribed by this statute, it seems clear, under the evidence,
that the plaintiff is entitled to off-set the dona fide debts
owing by him, against his credits, whatever they shall be;
but as the record very clearly shows very great neglect of
duty on the part of the commissioners in not properly in-
vestigating the matter then before them, the judgment of
the district court is reversed, and the case is remanded
to the district court with instructions to direct an issue te
beformed and take proofs and try and determine to whom
the plaintiff’s alleged indebtedness was due, the actunal
amount thereof, and the actual amount of taxable moneys
and credits he was possessed of at the time the assess-
ment was made, and render judgment therein according
to this opinion.
REVERSED AND REMANDED.
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1. The term ‘‘fiscal quarter,”” as used in section 19, article III of the
constitution, means one guarter of a calendar year, for which the
legislature is required to make appropriations for the expenses of
the government. The above section of the constitutjon has no
reference to legislative appropriations for 1875 and 1876, made
prior to the adoption of the constitution: it was intended solely
for the guidance of future legislatures.

2. A requisition for the salary of an officer should show on its face
for what month or quarter and year the same was earned.

8. All necessary expenses of the government for the years 1875-1876,
should be paid out of the appropriations for such years. Unex-
pended balances thereof lapse into the treasury, and cannot be
drawn out for expenses incurred during the years 1877-1878; nor
can the appropriations for 1877-1878 be resorted to for the pur-
pose of supplying deficiencies of 1875-1876.

4. Proceeds of *‘ convict labor’’ uncollected for the year 1876 may
properly be applied in payment of outstanding indebtedness for
support of convicts incurred during that year.

5. In the absence of a repealing act, or an act of limitation, it does
not matter how long after the money provided for in an appro-
priation act is earned that it is applied for. As to i the act will
continue in force and operation until the money is drawn from
the treasury.

6. By section 30 of the constitution of 1867, provision for the support
of the government by the legislature was limited to two years.
The money might not have been actually drawn during that
time, but the expense must have been incurred or the salary
earned, during the two years for which the appropriation was
made.

Ar the adjourned January Term of court held on the
13th of March, 1877, the following commaunication was
received from the officers of the Executive Department,
which with the reply thereto is, at their request, pub-
lished for the benefit of all concerned:
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LincoLx, NEBrASKA, MarCH 13, 1877,
To the Supreme Court of Nebraska:

WE, the undersigned, would respectfully represent that
much doubt and uncertainty exists in regard to the cor-
rect construction of the provisions of appropriation laws,
passed by the eleventh session under the old constita-
tion, in connection with the acts making appropriations
under the new constitution, and if not inconsistent with
the duties of your Honorable Court, and in order to fur-
ther a proper execution of the laws, we would respectfully
solicit an opinion upon the following questions:

1. What calendar date is understood in the term
“fiscal quarter,”” as found in section 19, article JII of the
new constitution? Does the language “and all appro-
priations shall end with such fiscal quarter,” contained
in said section, apply to appropriations made by the
eleventh session? Are the appropriations of the elev-
enth session continued in force until the expiration of
said fiscal quarter?

2. Reference being had to appropriation bill, ap-
proved February 23, 1873, Session Laws, page 219, and
a copy of an act hereto attached, approved February 15,
1877, marked Exhibit ¢ A,” and requisition for a war-
rant for the “ Normal School,” marked Exhibit «B,”
it will be observed that the act of February 15, 1877,
makes appropriations for normal school expenses, and
this requisition is made February 20, 1877. Is this
requisition subject to warrant out of unexpended balance
of appropriation of 1875?

3. Are unexpended balances of appropriations made
for incidental expenses to the executive state officers by
act of February 23, 1875, subject to a warrant upon an
application made February 23, 1877, for the outstanding
balance in gross, to be accounted for to the finance com-
mittee of the legislature under provisions of said acts,
February 23, 1875, and February 15, 1877%
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4. Referring to page 225, Session Laws of 1875, ap-
propriation act, approved February 23, 1875, the pro-
ceeds of conviet labor were appropriated for,the « care
and support of state prisoners.” During the year 1876,
there remains uncollected, on account of conviet labor,
the sum of $2,515.70. There are also outstanding debts
accruing in 1876 for maintenance of state prisoners.
Under existing laws can said proceeds for conviet labor,
after payment thereof shall have been made into the
state treasury, be disbursed on Auditor’s warrants in
payment of such outstanding indebtedness?

5. Are applications for warrants on outstanding bal-
auces for appropriations of 1875, accompanied by requi-
site voucher, subject to warrant, if snch applications are
made within two years of date of such appropriation?
Are such applications subject to warrant if made before
expiration of “first fiscal quarter?”’

6. What is the construction of section 30, article IT
of the old constitution, in case the appropriation has
been earned during the two years, but not drawn—can it
be drawn after expiration of two years from date of
appropriation?

Respectfully submitted.
StLas GARBER, Governor.
Broxo Tzscauck, Secretary of State.
J. B. Wesrox, Auditor of Public Accounts.

To a further understanding of the questions above pro-
pounded and the reply thereto, it may be stated that the
eleventh session ot the legislature was held under the
constitution then in force, in January and Febrnary,
1875. Section 30, article IT of that constitution, pro-
vides: “No money shall be drawn from the treasury
except in pursuance of a specific appropriation made by
law; and no appropriations shall be wmade for a longer
period than two years.”

Appropriations were made at that session for the “ cur-
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rent expenses of the years 1875 and 1876.” It included
appropriations for “normal school,” referred to in question
two, and also provided that each state officer should “keep
an itemized account of the incidental expenses pertain-
ing to his office, and report the same with proper vouchers
to the finance committee of the next general session of
the legislature.”

On the first day of November, 1875, the present con-
stitation went into operation. Section 19, article III,
provides: “Each legislature shall make appropriations
for the expenses of the government until the expiration
of the first fiscal quarter after the adjournment of the
next regular session, and all appropriations shall end
with such fiscal quarter. And whenever it is deemed
necessary to make further appropriations for deficiencies,
the same shall require a two-thirds vote of all the mem-
bers elected to each house, and shall not exceed the
amount of revenue authorized by law to be raised in
such time. Bills making appropriations for the pay of
members and officers of the legislature, and for the sala-
ries of the officers of the government, shall contain no
provision on any other subject.”

The first regular session of the legislature under this
constitution, and the next in order of time to the eleventh
session of 1875, was held in January and February, 1877.
On the 15th of the latter month it passed an act referred to
in question two as exhibit ¢ A,”” “ making appropriations
for the current expenses of the government for the years
1877 and 1878, and first fiscal quarter of the year 1879.”

It is upon a constraction of these constitutional and
statutory provisions that these questions were asked, and
the following reply given thereto:

To His ExoeLLExoy, Siuas GarBER, GOVERNOR, BrRUNO
TzsoHUCK, SECRETARY OF STATE, AND J. B. ‘Wesroux,
Ayuprtor oF PuBLio AcCCOUNTS.

Gentlemen:—Your communication addressed to the
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supreme court came duly to hand, but the questions
propounded are not presented iu such manner that, as a
court, we could answer them. But, in view of the great
importance of the main question involved in your inqui-
ries, not so much by reason of the amount involved at
this time, which we understand is not considerable, as in

" the establishment of a practice which shall be in har-
mony with the constitution, and the Jaws passed in pur-
suance thereof, we have thought it best to give you very
briefly, our individual views. We do this the more read-
ily for the reason that we do not see how there can be a
difference of opinion among men accustomed to the con-
struction of statutes. We shall not take the time to
enter upon any extended argument of the matter, but
briefly answer the questions in the order you have pre-
sented them.

I. By “fiscal quarter,” as used in section 19, Article
I, of the new constitution, was evidently meant one
quarter of a calendar year for which the legislature is
required to make provision for the expenses of the sev-
eral departments of the state government. The first
clause of this section is directory merely, and it was evi-
dently intended thereby that there should be no period
of time when the different departments are not provided
for in advance of their financial wants. The language
employed, if strictly construed, would seem to indicate
an intention to designate the second quarter of the third
year as the one to which the appropriation should extend
—that is, the full quarter next after the one in which
the regular session of the legislature is held.. The lan-
guage is, “ until the expiration of the first fiscal quarter
after the adjournment of the next regular session.”
But the legislature recently in session having construed
these words to mean the quarter in which the session is
to be held, and as this construction accomplishes, to all
intents and purposes, all that was expected of the pro-
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vision, it should perhaps be accepted as the correct con-
struction of the language employed. At all events, it is
a construction which must stand, and which no one can
question, so far, at least, as the last act of appropriation
is concerned. This section has no reference whatever to
the act of the eleventh session of the legislature, making
appropriations for the current expenses of the years 1875
and 1876, but was intended solely for the guidance of
future legislatures. It confers no authority whatever to
nse any portion of the appropriations for 1875-6 to de-
fray the expenses of any other year, or portion of a year.

II. The requisition for a warrant for the salary of a
teacher in the “ Normal School,”” marked « Exhibit B,”
is defective in not showing when the salary was earned.
If it were earned in 1876, then of course it is chargeable
to the appropriation of the eleventh session; but if earned
during the present year, then it is provided for in, and
can legally be paid only out of, the appropriation of
1877; but it is impossible for the auditor to know from
« Exhibit B?’ out of what appropriation it is payable.
The requisition should show upon its face in what month
and year the services were performed, for the gunidance
of this officer. '

III. To your third interrogatory, we answer — No!
‘When it so happens that there are unexpended balances
remaining after all the expenses for the time named in
the act of appropriation have been paid, these balances
are no longer subject fo order, but may, perhaps, prop-
erly be said to lapse, or fall back again to the particu-
lar fund from which it was, at most, only nominally sep-
arated by the act of appropriation. In reality, it can
hardly be said to have been separated at all; for by the
very terms of the act, only so much as is necessary for
a particular period of time is appropriated. If the legis-
lature had intended those balances should have been used
for the years 1877 and 1878, they would have said so in
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unmistakable language. This, however, they did not do;
but, on the contrary, definite sums are named, limiting
the amount that may be drawn for the use of the differ-
ent departments of the public service, and for a definite
time. The appropriations for 1877-78 cannot be resorted
to for the purpose of supplying any deficiency in that
for 1875-76, nor can they be increased by the addition
of the unexpended balance of former years. When all
of the expenses legitimately incurred in the years 1875-
76 are paid, the whole object of the act of appropriation
of 1875 is accomplished, and nothing more can be
legally done under it. That this was the intention of
the legislature in passing the act, there can be no doubt
whatever. The language used is, “That the following
sums of money, or so much thereof as may be necessary,
be and the same hereby is appropriated,” etc. Under
this authority when all the money necessary for the ex-
penses of these years has been drawn from the treasury,
not another farthing can be lawfully taken.

IV. As to the expenses referred to in this question,
we think they may be properly paid out of the moneys
uncollected, and due for convict labor, when collected,
unless the legislature has otherwise provided. If, how-
ever, provision for payment has been made out of any
other fund, or if this money has been diverted to some
other object by the legislature, then of course they can-
not,.

V. In the absence of a repealing act, or of an act of
limitation, it does not matter how long after the money
provided for in an appropriation act is earned, that it is
applied for. As to <, the act will continue in force and
operation until the money is drawn from the treasury.

VI. Thissection means simply this: that provision for
the support of the government by any one legislature
must be limited to two years. It does not require the
money appropriated to be actually drawn from the treas.
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ury during that time, but the expense must be incurred
or the salary earned, during the two years for which the
appropriation was made.
Yours respectfully,
Georce B. Laxe.

I concur in the above answers to the questions pro-

pounded.
D. Ganrr.

I fully concur in the several answers of Judge Laxe

to the questions propounded.
SamuEL MAXWELL.
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ABSENCE.
See LIMITATION OF ACTIONS, 2, 3.

ACCOUNT.
See ConstrrurioNaL Law, 3. JURISDICTION, 3.

ACKNOWLEDGMENT.
See DeEDs, 1. LiMITATION OF ACTIONS, 5.

ACTION.

1. The Trustee of an Express Trust may bring an activu
in his own name without joining the name of the assignor.
Seymour 0. Street...co.vveevnaieneiasrisesieerissasnsens

2. If a Cause of Action is exclusively based upon the full per-
formance of the terms and conditions of a prior agreement
between other parties, the primary inquiry is, whether such
agreement was made a contract between the parties to the
action, and if so, whether it was fully executed. Clarke v.
0. &S W R Reveerriieiiiiietninneianisase consans

8.

: CONTRACT AGAINST PUBLIC POLICY. An action can-
not be maintained for the consideration of a contract upon
an alleged performance by the plaintiff, if such contract is
against public policy. Id......oeiveeiinniranasoacscnnns .

If such contract is fully executed the court
will not disturb it, but leave the parties to abide the conse-
quences; if it is not executed the court will not lend its aid
tocarryitintoeffect. Id.......c.oooiiiiioiiiiiiiint,

5. Supervisor of Roads. An action will not lie against a
supervisor of roads by an individual for injuries occasioned
by reason of a defect in a public road or bridge. McConnell

4.

85

314
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6. An Action to restrain collection of taxes levied on a home-
stead, to which the owner has the right to make final proof
and complete his title, will not lie. Bellinger v. White. ..., 399

7. Promissory Notes. A note taken for a pre-existing debt
will not discharge the original cause of action, unless it is by
express agreement taken in payment of such prior debt and
at the risk of the creditor. Young v. Hibbs..ov.eeeenn.... 433

8. Foreclosure of Tax Lien. An action to foreclose, by a
purchaser of land at a tax sale, will not lie until the expira-
tion of the two years allowed the owner to redeem the land,
nor until there is a failure of the title acquired by him under
thelaw. Peetv. O Brien.....ueeeeeeieeeneenioneevnaennns 360

See ATTACHMENT, 4, 5. CoUxTy TREASURER, 2, 3, 4.
LimrraTioN oF Actions. Mortaae®s, 1, 6. PrLEapING,
3, 6. PRACTICE, 32, 33. SHERIFF.

ADMISSIONS.
See PrrapiNg, 7.

ADULTERY.
See CriMinaL Law, 1, 2, 8.

AGENT.
See PRINCIPAL AND AGENT.

AGREEMENT.
See ConTRACT.

AMENDMENTS.
8ee ATTACHMENT, 2, 3. CoNSTITUTIONAL Law, 5.

ANSWER.
See PLEADING.

APPEAL.

1. Appeal from Probate Judge. A partyappealing from a
Jjudgment of a probate judge has ten days within which to
give the undertaking in appeal; and until the second day of
the term next thereafter to deliver the transcript to the clerk
of the appellate court. Bruner & Neligh v. Foll.. .v..... 84

2. The power conferred by section 602 of the civil code is
only that of further proceedings, for the causes enumeruted,
in an action after judgment; and are therefore merely special
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proceedings in an action, and are not an original action, and
therefore not appealable. Iler v. Darnell.................. 192

8. An Appeal will lie to the supreme court from the final judg-
ment of the district court, in an action brought to set aside a
judgment of a justice of the peace, and to obtain a new trial.
Horn v, QUeen....cooovivvniineiaueionscasenns ciesesee .o 472

APPEARANCE.

See PracTICE, 8. JURISDICTION, 5.

ASSESSMENT.
See Taxxs.

ASSIGNMENT.

See NEGOTIABLE INSTRUMENTS, 1.

APPROPRIATIONS.

1. Al Necessary Expenses of the government for the years
1875-1876, should be paid out of the appropriation for such
years; unexpended balances thereof lapse into the treasury,
and cannot be drawn out for expenses incurred during the
years 1877-1878; nor can the appropriations for 1877-1878,
be resorted to for the purpose of supplying deficiencies of
1875-1876. Opinion of the Judges.....coive vevvinvenians 566

2. In the Absence of a Repealing Act, or an act of limita-
tion, it does not matter how long after the money provided
forin an appropriation act is earned, that it is applied for.

As toit, the act will continue in force and operation until the
money is drawn from the treasury. Id.................... 566

ATTACHMENT.

1. Attachment. A debt due upon a note or bill overdue, is
subject to attachment and garnishment. Nesbitt v. Camp-

2. Practice: aMENDMENT. An affidavit for the issuance of an
attachment may be amended by leave of the court, even after
a motion to quash the proceedings is filed because of that
particular defect. Struthers v. McDowell............. eeeee 491
It is not error for the court to permit the officer
before whom the affidavit was made, to attach a venue accord-
ing to the fact, even after a motion has been filed to dismiss
the attachment on the ground of its omission. JId........ . 491

4. Undertaking: acriox oN. In an action on an undertak-

Yor. v—37

s.
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ing in attachment the petition should allege that the order
was wrongfully sued out. Eaton v. Bartscherer........... 469

5. 1t is not enough to state in the petition that
the attachment was quashed, and the property released by
proceedings in error. Jd.......viiiutiiiiiiianeeiienanane 469
ATTORNEYS.
1. Attorney’s Lien. An attorney has alien upon a judgment

to the extent of his reasonable fees and disbursements in the
suit in which it was obtained. And this right is paramount
to the rights of the parties in the suit. Griggs v. White.... 467

: DEFENDANT CANNOT AVOID LIEN BY PAYMENT TO
CREDITORS. Where a defendant against whom judgment
has been recovered has notice of such lien, he cannot evade
the payment of the sum actually due for such services by pay-
ment to the creditor of the amount of the judgment. Id.... 467

: ASSIGNMENT OF. But where attorneys have rendered
services in a case, but have filed no notice of a lien, the mere
assignment of their account to parties claiming a lien will
not authorize the latter to enforce such claim against the
debtor. The right to a lien against a debtor is restricted to
the claim set forth in the notice. Id........ocevivienn.... 467

AUDITOR OF PUBLIC ACCOUNTS.
See ArpPROPRIATIONS. CONSTITUTIONAL Law. OFFICER.

BANKRUPTCY.

1. A Discharge in bankruptey has the same effect in law as
payment of the debts, and such discharge cannot be assailed
for fraud in a collateral proceeding. Seymour v. Street..... 85

BANKS AND BANKING.

1. Liability of Banker. Where a banker receives a nego-
tiable instrument for collection, it is his duty to cause it to be
presented for payment at maturity, and if refused, protested,

80 as to charge the indorser. Steele v. Russell........... .o 211
2. The failure to perform this duty will render him liable
for damages thereby occasioned. Id......c..cc.coueen.n.. 211

8. Solvency of Indorser. Inan action to recover for such
damagesthe solvency of the indorser is a material inquiry. Id. 211

: DEFENSE. 1t is competent for the defendant in such
action to prove that the indorser was, and continues to be in-

4.
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solvent, and that therefore no damages were occasioned by
the failure to protest the mote. Id.......c.cveieiiinian.e. 212

But the mere fact that the indorser is in
embarrassed circumstances is immaterial and constitutes no
defense. Jd..ceeeeveren cescnncsioscesatsacsascacnasans 212

6. Principal and Surety : RELEASE OF SURETY BY CASHIER
OF A BANK. A cashier of a bank, by virtue of his office,
is not authorized to release a surety upon a note or bill belong-
ing to the bank without payment. Merchants’ Bank v.

5.

: The mere fact that a bank holds other secu-
rity for the payment of a note, to which it might resort, isno
ground for the release of a surety, Id.............. ceeess 527

8.

Statements made by a cashier at casual in-
terviews away from the bank, as to payments having been
made upon its securities, are not binding upon the bank. Id. 527

9. : . If the cashier, on inquiry by a surety who is
not an officer of the bank, state that the note upon which he
is surety has been paid by the principal, the bank is estopped
from denying the truth of such statement, when to do so
would entail aloss upon the surety, which he would have
guarded against had it not been made. Id.......... ceees 827

10, ———: But this rule is not applicable where the
surety is one of the directors of the bank, forhe has the means
of knowledge of the true condition of its affairs, and is con-
clusively presumed to know whether payment has been made
OFNOb. J.eevereeeeresernsianeiasanssisocncsonsacsans . 527

11.

¢ =, And where a firm is surety, and one of its
members is also a member of the board of directors of the
bank, all the members of such firm are affected with the
notice, which the one who is director is presumed to have. id. 527

BILL OF EXCEPTIONS.
Bee PrACTICE, 13, 20, 24, 26, 30. PracTicE IN SuPREME CoURT, 1.

BILLS AND NOTES.
See NEGOTIABLE INSTRUMENTS.

BONDS.
Bee OprFicIAL Boxns. CONSTITUTIONAL Law, 8,

CANVASSERS. -
See ELECTION, 3.
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CHANGE OF VENUE.

See PracticE 1n CriviNan Cases, 11,

CHATTEL MORTGAGE.
See Fraup.

CITIES.

See Municipar, CORPORATIONS.

CLERK OF THE DISTRICT COURT. -

1. Ministerial Officer. -The clerk of a district court is a min-
isterial officer, and is liable for damages occasioned by his
‘“‘negligently and carelessly ™’ taking insufficient security.

Brock v. Hopkins....coe.veeccus.. R 1 |

2.

But if he exercise a reasonable degree of care in the
performance of his duty, he is not liable, even if the security
should prove insufficient. Id...........coivivennniann. ces

COMMON CARRIERS.
See Rarrroans, 1, 2,

CONDITIONS.
See CoNTRrACT, 2, 9, 12. SALE, 1, 2. WARRANTY

CONSTITUTIONAL LAW.

1. School Fund. Sections three and four, Article V111, of the
Constitution, must be construed so as to apply the rents of
unsold school lands to the-support and maintenance of com-
mon schools throughout the state, and not to be vested in the
permanent school fund. State v. McBride......ovuoen....

2. County Bonds: sPECIAL LEGISLATION. The legislature of
1875 passed an act ‘‘authorizing the county commissioners
of Jefferson county to provide funds for the payment of cer-
tain outstanding warrants of said county,’’ by issuing bonds,
selling the same, and using the proceeds in payment of war-
rants issued to contractors for the erection of a court house
and jail: Held, thatthe commissioners having express author-
ity, under the statutes then in force, to contract for the erec-
tion of said buildings, and the county being justly indebted
therefor, the legislature had full constitutional power to pass
the act inquestion. The Cominissioners’of Jefferson County
0. The People..........ccoovivainn.. e eieiiiieiees

3. Reference of Causes. Section?299 of thecivil code in terms

231

121
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anthorizes compulsory references in actions at law, where the
trial of an issue of fact requires the examination of a long
account on either side. In this respect, so far as it applies to
ordinary actions involving mutual accounts between creditor
and debtor, it seems that the statute is repugnant to the con-
stitution which provides that the right of trial by jury shall
remain inviolate. Lamaster v. Scofield.....ceveueeaernenes 148

4. School Fund. By the constitution the legislature are inhib-
ited from diverting school funds derived from escheats
to any other special objects; and, therefore, the legislative
act approved February 17, 1875, vesting in trustees the
escheated estate of Henry Hooper, deceased, for a special pur-
pose and object, is anullity. State ex rel. Roberts v. Reeder. 203

5. Amendments to Statutes. Inthelegislative amendment
of a former act, the constitutional provision which requires
all the parts of the amended law to be contained in the new
law, and the old law so amended to be repealed, should be
complied with. Ryan v. The State.....caeviveioeaavnnss 2176

6. Penalty Attached to Delinquent Taxes. An act which
provides that a penalty shall attach to and become a part of
a delinquent tax, is void. Id...ce..cevniniieiiiieiianinas 278

7. Re-enactment of Former Law. In an act providing
for the appointment of a delinquent tax collector, defining his
powers and duties, wherein the last section re-enacts a former
law which exclusively invests the county treasurer with such
office and all the powers and duties of the same; %eld, that
the last section must prevail, and all of the act which relates
to a delinquent tax collector is inoperative. Id........... . 278

8. Legalizing Expenditures by Cities of Second Class.

The third section of the act of the legislature, amendatory of

the act to incorporate cities of the second class, approved Feb.

25, 1875, and purporting to legalize expenditures of money

received from liquor licenses; keld, unconstitutional. City of
Tecumseh v. PRIIIPS. <« covnvrvovinnnreaeecisrinies 305
White v. City of Lincoln. .. ceovveinvminnnenniinaiinia, 535

9. Title of Acts. The object of the constitutional provision
that * no bill shall contain more than one subject, which shall
be clearly expressed in its title”’, is to prevent surreptitious
legislation by incorporating into a bill obnoxious provisions
which have no connection with the general object of the bill,
and of which the title gives no indication. White v. City of
LinCOle o s eveeassonrosarenneasarnasrananancensocasanss . 503

Where a bill has but one general object it will be

10.
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sufficient if the subject is fairly expressed in the title. Id... 505

11. The Term *fiscal quarter'* as used in section 19, Art. III.
of the constitution, means one quarter of a calendar year,
for which the legislature is required to make appropriations
for the expenses of the government. It has no reference to
legislative appropriations for 1875 and 1876 made prior to
the adoption of the constitution; it wasintended solely for the
guidance of future legislatures. Opinion of the Judges..... 568

12. By Section 30 of the Constitution of 1887, provision
for the support of the government by the legislature was lim-
ited to two years. The money might not have actually been
drawn during that time, but the expense must have been
incurred, or the salary earned, during the two years for which
the appropriation was made. Jd...ee.oeerecesaccesensss 568

See STATUTES.

CONSTRUCTION OF STATUTES.
See STATUTES.

CONTINUANCE.
See MaNDAMUS. PRrAcTICE.

CONTRACT.

1. Ploading: CONTRACT: AVERMENTS OF PETITION. In an
action upon contract the plaintiff must aver performance of
all the conditions precedent, in the contract to be performed,
on his part, in order to constitute a cause of action against
the defendant, unless he states in his petition all the neces-
sary averments which will take the case out of the general
rule, and fix the defendant’s liability without such full per-
formance on his part. Estebrook v. Omaha Hotel. ........ . 76

: CONDITIONS PRECEDENT: WAIVER. If, in such case,

a condition precedent in the contract has not been fully per-

formed on the part of the plaintiff, the question whether the

defendant has or has not waived his legal rights, and by his

acts become estopped from denying his lability under the

contract, is one of fact, which is alone within the province of

the jury to determine upon the testimony, under proper in-

structions by the court defining what constitutes such waiver.

S crisarcnassss I8
See also Bochme v. Omaha Hotel........ cesivessrseses 80

8. Action. If a cause of action is exclusively based upon the
full performance of the terms and conditions of a prior agree-
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ment between other parties, the primary inquiry is, whether
such agreement was made a contract between the parties to
the action, and if so, whether it was fully executed. Clarke
0. The 0. & S. W. R. Revrriinniniiiiiaieniiincanannnnns 314

4, —+—: CONTRACT AGAINST PUBLIC POLICY. An action can-
not be maintained for the consideration of a contract upon
an alleged performance by the plaintiff, if such contract is
against public policy. Id......coiveiieniiniiiiiiiiiein, 314

5. If such contract is fully executed, the court
will not disturb it, but leave the parties to abide the conse-
quences; if it is not executed, the court will not lend its aid
to carry it into effect. Id..c.oeeiiniiiiiiiiiiiiiiaiies 314

6. A contract to sell and transfer the rights,

franchises and property of a railroad company, before it has
its road constructed, is against public policy, and cannot be
enforced by legal proceedings. Id.........coouiuiiooenenns 314

7. Contracts by Corporations. Corporations manifest their
assent to and make contracts by deed or vote of the company,
or by the agreement of their authorized agents, and not by
the unauthorized declarations or promises of its individual
MembErs. Id.eeeereeeraninsennsaerosesasssaransasanoaes 314

8. Contract on Sunday. Neither at common law nor under
our statute is a contract entered into on Sunday void for that
reason. Horacelev. Keebler ...oooveveeaniaineiiinnianss 355

9. Building Contract: CONDITIONS: EVIDENCE. Where a
building contract provides that the work shall be done under
the direction and superintendence, and to the satisfaction of
an architect, to be testified by certificate under his hand, such
architect is thereby constituted sole arbiter between the par-
ties, and the parties are bound by his certificate; but if the
owner avers that such certificate was procured by collusion
and conspiracy between thebuilder and the architect to cheat
and defraud bim, then evidence is admissible tending to prove
such conspiracy and fraud, and that the building is not
erected according to the terms, plans and specifications of
the contract, or in a good, workmanlike manner. School
District v. Randall..oeeeeerreniineineneiiaiieiaiaanennss 408

10. Alteration of. An alteration is an act done upon an in-
strument by which its meaning or language is changed.
Oliver 0. Hawley . ..o.covienneaneienoseaaiasnocssncaians 439

11.

It is the duty of the court to determine as a question
of law whether an alteration is material; and it is error to
submit such questions to the jury. Id....cccevverneec. .. 439
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12, Seed Contract: pamaces. Where a party has knowledge
of the inferior character of seed before he sows the same,
the party furnishing the seed is not liable for damages result-
ing to either the crop or land in comsequence of the use of
such inferior seed. Td.....vcevueereneininneennenenennens 439

13. Rescission. If a party has derived a material advantage
from a partial performance of a contract he cannot hold such
advantage and rescind the contract, but must seek his remedy
in damages. Clark & French v. Tennant. ... voeeusenees 549

See Bavrs AND BankiNg. CORPORATIONS. FRAUD.
LiMrraTiON OF AcTroN. MARRIED WoMEN, MASTER
AND SERVANT. PLEADING. SALE. WARRANTY.

CONVICT LABOR.

1. Proceeds of Convict Labor, uncollected for the year 1876,
may be properly applied in payment of outstanding indebt-
edness for the support of convicts incurred during that year.
Opinion of JUBGES. «. o vvener e ieiieeerennennnnnns 566

CORPORATIONS.

1. Subscriptions to Stock : conpITION PRECEDENT. When
the subscription contract or charter of a enrporation specifi-
cally fizes the capital stock at a certain amount. divided into
shares of a certain amount each, the capital so fixed must be
fully subscribed before an action will lie against a subscriber
to recover assessments levied on the shares of stock, unless
there is clear provision in the contract to proceed with the
accomplishment of the main design, with a less subscription
than the whole amount of capital specified, or there is a
waiver of the condition precedent. Livesey v. Omaha Hotel. 50

2. Waiver is an intentional relinquishment of a known right,
and there must be both knowledge of the existence of the
right and an intention to relinquish it. Id............... . 50

8. Construction of General Incorporation Law. Sec-
tions 124 and 137 of the general incorporation act, were
intended only to define and grant the general powers which
may be exercised by a corporation when legally organized. Id. 50

Sections 126 and 132 of the same act were not in-
tended to nullify the settled rule of law in regard to the qual-
iications of a corporation, to enable it to commence business,
and therefore does not dispense with a subscription of all the
capital stock, when the charter makes such subscription a
condition precedent to be performed before proceeding with
the accomplishment of the main design. Id... ...... cerse 50

4.
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5. Contracts by Corporations. Corporations manifest their
assent to and make contracts by deed or vote of the company,
or by the agreement of their authorized agents, and not by
the unaunthorized declarations or promises of its individual
members. Clarkev. 0. € S. W. R. R.ccviveiinnnannnss . 314

COSTS.
See ProsateE CovURT, 1.

COUNTIES.

1. County Bonds: CONSTITUTIONAL LAW: SPECIAL LEGISLA-
Ti0N. The legislature of 1875 passed an act ‘‘ authorizing
the county commissioners of Jefferson county to provide funds
for the payment of certain outstanding warrants of said
county,”’ by issuing bonds, selling the same, and using the
proceeds in payment of warrants issued to contractors for
the erection of a court house and jail: Held, that the com-
missioners having express authority, under the statutes then
in force, to contract for the erection of said buildings, and
the county being justly indebted therefor, the legislature had
full constitutional power to pass the act in question. Te
Commissioners v. The People......cooivveiviiiiinininiaes 127

2. Nuisance. A county is not liable at the suit of a private
individual for damages occasioned by reason of the erection
of a county jail in near proximity to his residence. Neither
is it liable if the jail be kept in so filthy a condition as to be-
come an actual nuisance to those persons living near it.
Wehn v. Gage COUNtY . oo vevvernerrrnseneocasacsotsesonss 494

See CLerk District Court. OFriciaL Bonps. CoUNTY
TREASURER. CoUNTY COMMISSIONERS. SHERIFF,
Munricirar, CORPORATIONS.

COUNTY BONDS.

See CONSTITUTIONAL Law. .

COUNTY COMMISSIONERS.

1. Special Meetings. In calling special meetings of the board
of county commissioners, the county clerk is required to state
in the notice the ‘“object of calling the commissioners to-
gether.” Commissioners of Kearney County v. Kent ..... 227

2.

But when so assembled they are not con-
fined strictly to the business specified in the notice, but may
make orders respecting the property of the county. Id..... 227
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8. Removal from Office. Two members of the board of
county commissioners have no authority under the provisions
of Chap. 13, Gen. Stat., to try a third member for an alleged

misdemeanor. Hutchinson v. AShbUrn........ocovuenn... 402
4, The board of county commissioners consists of three

persons, and the entire board must sit to hear the case,

although a majority may pronounce a valid judgment. Id.. 402
5. The words ‘““all county officers *’ in the first section

of the act (Gen. Stat., 250), are not from the nature of the
case intended to include county commissioners. Id........ 402

See Roaps.

COUNTY COURT.
See ProBaTE COURT.

COUNTY SEAT.

1. Election: DESIGNATION ON BALLOTS. In an election for
the relocation of a county seat, where three points only can
be voted for, designated as ‘‘ Fairfield, Sutton, or Harvard,"
and ballots voted for the first are entitled ** Fairfield ticket,”
describing accurately a sub-division of land within the limits
of the town site of Fairfield: Held, that such ballots must be
counted for Fairfield. The State v. Dinsmore. .c.oeuua.... . 145

See MaNDAMUS.

COUNTY TREASURER.

1. Fees for Collecting Taxes. Under the revenue laws, a
collector of taxes has not the right to demand and receive from
the taxpayer the commissions and five per cent penalties,
unless he has made a ‘‘ distress and sale’ of the taxpayer’s
property in payment of his taxes. A mere levy and payment
without sale do not entitle the officer to these penalties.
Kane 0. U. P. B. R.vvuiieiiniinniiiaeeneernsneecanennes 105

2. Action for Fees. When a county treasurer sells lands for
delinquent taxes, but fails to collect the amount bid from the
purchaser, he cannot maintain an action against the pur-
chaser for the additional fee, provided by the statute, of five
per cent in cases of actual sales. Miles v. Miller........ .. 2689

8. Action for License Moneys. When license moneys col-
lected by the corporate authorities of towns and cities of the
second class are not paid over to the county treasurer, volun-
tarily, it is his duty to enforce payment, and he may do so by
an ordinary civil action. City of Tecumseh v. Phillips.... 305
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4.

The authority to bring such action by the treasurer,
although not expressly given, is clearly implied from the obli-
gation he is under to make the collection. Id.... ceececes

See CONSTITUTIONAL Law, 7.

COVENANT.
See Dexp, 3.

CRIMINAL LAW.

1. Adultery: EvipENCE. Upon a charge of adultery 1n an
indictment, evidence of improper familiarities between the
parties, both antertor and subsequent to the time the offense
is charged, may be received as corroborating proof, after evi-
dence has been offered tending to prove the offense charged.
The State v. WaY.-ceeies ceverranneesancssosccicntanasse

2, —: The statutory offense of wantonly cohabiting
with a woman in a state of adultery, is one continued offense,
and may be properly charged as having been committed be-
tween certain points of time; and proof of such cohabitation
during any portion of the time alleged will be sufficient to
establish the commission of the offense. Id......c..ccneene

: SUFFICIENCY OF INDICTMENRT. If part of the time
charged in such case, is prior to the passage of the act consti-
tuting and defining the offense, such prior time may be treated
as surplusage, as time is not of the essence of the offense,
and the indictment may be held good as charging the offense
from the time of the passage of the law, until the last point
of time alleged in the indictment. Id.........cceveeeees .

4. Murder: EVIDENCF: PRESUMPTION. Where the fact of kll-
ing is shown, and no explanatory circumstance is proven,
malice is presumed, and the crime of murder in the second
degree is established. Preuit v. People...covaieeeseene vee

5. Assault with Intent to Murder. Under the statute, an
assault with intent to murder is but one offense, and if the
indictment contains no other, a general verdict of guilty is
good and valid. Curry o. The State...... teetertcinseans .

See EVIDENCE. PRACTICE IN CRIMINAL CasES. STATUTES.

DAMAGES.

1. Excavation in Public Street. The owner of alotabut-
ting on a public street, contracted for the erection of abuild-
ing thereon. G. fell into an excavation left open and un-

878

413
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guarded, by the contractors, in front of the lot, was injured.
and recovered judgment against the city. Held, that the
owner was liable to the city for the amount of the judgment.
Palmer v. City of Lincoln. . eovveveniiineunniinnnnnnn..

2. Seed Contract. Where a party has knowledge of the infe-
rior character of seed before he sows the same, the party
furnishing the seed is not liable for damages resulting to
either the crop or land in consequence of the use of such
inferior seed. Oliver v. Hawley.. .o..cov.ovoeennnennnnn..

3. In Action of Replevin. Under the code, in an action of
replevin, if the jury find in favor of the defendant, they must
assess for him such damages as they shall think just and
proper, whether he pleads a general denial, new matter as a
defense or a demand for damages. School District v. Shoe-

4. It seems, that a city is liable for injuries sustained on account
of defective sidewalks; and in this case a verdict for $5,500

was not disturbed. Omaha v. Olmstead....o.veu.veurrun.. 446

See BaNEs aAND Bawking. CLERR DrstrIcT COURT.
ConNTRACT. OFFICIAL Boxps. RoaDs.

DEBTOR AND CREDITOR.
See LIMITATION OF ACTIONS. PRINCIPAL AND SURETY.

DECEDENT.
See MorTGAGE, 9, 10, 11.

DEEDS.

1. Execution and Acknowledgment. A deed of convey-
ance of land must be executed and acknowledged as directed
by the statutes of the state in which the land is situated; if
the deed is executed in another state and the statute provides
that it shall be executed and acknowledged according to the
laws of such state, it must be so executed. Roode v. The
I 7

: OF FEME COVERT. An instrument, purporting to be
the deed of a feme covert, without her acknowledgzment, is
void as to her. Itisnmodeed. Id......ce.euuivnn... eieece

3. Covenants: Taxes. Whereitappears thata mortgage secu-
rity was given in part payment of the land mortgaged, and
that the same land was sold and conveyed to the mortgagor
with covenants against all incumbrances thereon, unpaid

2.

174

174
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tuxes, due at the time of the sale, constitute an incumbrance
on the land, and in a foreclosure suit may be pleaded as an
off-set pro tanto. Nesbitt v. Campbell. .c.covaivveniiannen, 429

4. Description of Property. Where G. entered at the
United States Land Office at Omaha, Nebraska, the south
half of the northwest quarter, and the north half of the south-
west quarter of section thirty-five, in township fifteen, north
of range twelve east, which tracts of land are shown to bein
Douglas county; and afterwards by deed executed in this
atate he conveyed to P., the south half of the northwest quar-
ter and the north half of the southwest quarter of section
thirty-five, in township fifteen, north of range twelve east,
without designating the county or state in which the lands
are situated, it will be presumed that the deed was intended
to convey lands situated in this state. Butler v. Davis..... 521

See EsecTMENT. FORGERY. MORTGAGE.

DEMURRER.

See PLEADING.

EJECTMENT.

1. In Ejectment, the plaintiff must recover on the strength of
his own title and cannot rely on the weakness of the title of
his adversary, unless he can show a superior right in himself.

Butler 0. Davis. c e cveeeeveereeaioceiassisssassasannsssans 521
See ForciBLe ENTRY AND DETENTION OF REeAL
ProPERTY.
ELECTIONS.

1. County Seat: DESIGNATION ON BALLOTS. In an election
for the relocation of a county seat, where three points only
can be voted for, designated as * Fairfield, Sutton, or Har-
vard,”” and ballots voted for the first are entitled ‘‘ Fairfield
ticket.”” describing accurately a sub-division of land within
the limits of the town site of Fairfield: Held, that such bal-
lots must be counted for Fairfield. State v. Dinsmore. . .... 145

9. Intention of Voter. Where the intention of the voter is
clearly ascertainable from the ballot, with the aid of extrinsic
facts of a public nature connected with the election, the law
will require his vote to be counted. Jd..........cooen L.l 145

8. Mandamus. If the canvassers ‘of the vote of an election
neglect or refuse to count all the votes and fully perform their
duty, they may be compelled by mandamus to discharge that
duty. Jd..eeeiiiiieiiiiinireniiiirienisnerccrieorncosas 145
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4. Designation of Offico on Ballots. A ballot voted at a
legal election without any designation of an effice, and also a
ballot voted with two or more names on it, when the tenure
of the office is limited to one person only, are illegal and void.
The State ex rel. Valentine v. Griffey. ...ocovv.veunnn... .. 161

5. Evidence to Correct Mistake in Canvass of Vote.
Extrinsic evidence of a public nature, including the circum-
stances surrounding an election, may be received in evidence
to correct a mistake in the return of the canvassers of the
vote, in respect to the designation of an office voted for at
such election; and such evidence is applied according to the
rules of law in relation to mistakes in other writings. Id... 161

6. Illegal Votes. Under facts stated, eld that certain per-
sons residing in unorganized counties, illegally voted in
adjoining organized counties. Jd..........evveenrennnns 161

7. U. 8. Military Post. The military post in Valley county
is not a military reservation reserved by the United States on
the admission of Nebraska as a state, nor as land ceded by
the state to the United States since its admission, butis a
part of and subject to the operation of the laws of the state;
and persons who with their families removed to the post sine
animo revertendi, became residents of the county, and were
entitled to the right of suffrage therein. Id............... 162

EQUITY.
1. Jurisdiction. A court of equity will grant relief against
Jjudgments obtained by fraud, surprise or mistake, or when
from any canse manifest injustice has been done. Horn v.

Queen ....... ettt arete it eisaeanteraneaas cene 472
See JUrisDICTION, 3,4. NEW TRIAL. PracTice, 11.
Taxes, 4, 6.
ERROR.

1. Reversal of Judgment. It is not every error that calls
for a reversal of a judgment. To have this effect the error
must appear to have been prejudicial to the party seeking to
take advantage of it. Dillon v. Russell & Holmes. ..... ... 484

See JUDGMENT, 4, 5, 12. NEGOTIABLE INSTRUMENTS, 4.
Pracricr, 9, 10, 16, 80. PracTIOE 1N CRIMINAL CASES,
8,13. PracticE 1n SuPrEME CourT, 1, 2. MaLIcIoUS
ProsecuTION.

ESCHEAT.
1. Escheat. Upon the death of a tenant in fee with defect of
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heirs, the title and right of possession to the lands, and also
to his personal estate, eo instanti vest in the state, and by
the operation of the laws of this state all such estate, real and
personal, immediately becomes and constitutes a part of the
general school fund of the state. The State ex rel. Roberts v.
ReCer. «ouuunueneeeeieanteeieiiaesereranaissaassuenss 203

: TITLE OF ADMINISTRATOR. The administrator of the
estate of such decedent can convey no title to' such lands, and
has no right of possession to the same to deliver. Id...... 203

2.

, EVIDENCE.

1. Proof of Handwriting., A witness who is acquainted
with the handwriting of a person whose signature is in dis-
pute, although not an expert in judging of handwriting, is
competent to give his opinion as to its genuineness. Flirst
National Bank v. Liermanm. . c c.voeeven cvvervecsnosennnes . A7

2.

But a witness who is not an expert, and who has no
knowledge either of the handwriting or the signature. is not
competent to give such an opinion from a comparison of
hands., Jd....o vt ciiiurnineniiiiiiiiieiiaeaaaaaes 247

: SIGNATURE FALSELY OBTAINED. If the signature of
an illiterate person beobtained to a promissory note by fraud-
ulently inducing him to believe that he is signing a different
instrument, with no fault on his part, such note will be void
even in the hands of a bona fide holder. Id .........o.... 247

: EVIDENCE IN SUCH CASE. In determining
whether the signature was so obtained, it is proper for the
jury to take info consideration all the facts and circumstan-
ces attending the transaction in which the signature was
obtained. Jd..eeiieeiiieiiiiiiie teciiteiieirateiannaes 247

5. Adultery: evipexce. Upon a charge of adultery in an
indictment, evidence of improper familiarities between the
parties, both anterior and subsequent to the time the offense
is charged, may be received as corroborating proof, after evi-
dence has been offered tending to prove the offense charged.

F T T 4 P PR 283

: ———. The statutory offense of wantonly cohabiting
with a woman in & state of adultery is one continued offense,
and may be properly charged as having been committed
between certain points of time; and proof of such cohabita-
tion during any portion of the time alleged will be sufficient
to establish the commission of the offense. Id....... veer. 283

7. County Road: evipENcE. Testimony showing a survey,

4.

6.
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and plat of a road is immaterial, w..css 16 be shown that the
requisite notice had been given, and petition for the road
filed. Robinson v. Mathwick. .« c.ovuivrenneeererenninnas

8. Interested Witnesses. Where informers, detectives or
other persons employed to hunt up testimony against an
accused person, are called on to testify against him, greater
care should be exercised in weighing their evidence, than in
the case of witnesses who are wholly disinterested. Preuit
0. The People. o cvvnnoniinn it iiiiiiiainannas

9. Murder: prREsuMPTION. Where the fact of killing is
shown, and no explanatory circumstance is proven, malice is
presumed, and the crime of murder in the second degree is
established. Id.....oviiiiiniinii s iiiiiiiiiiiiennn.,

10. Pleading: EFFECT OF GENERAL DENIAL. Upon a general
denial the simple inquiry is, has the plaintiff proved what he
has alleged in his petition; and under such issue nothing can
be given in evidence which does not tend to prove or disprove
the facts stated in his petition. Sckool District v. Shoemaker

11. New Matter in Defense. All new matter, constituting
an entire or partial defense to a cause of action, must be con-
cisely and distinctly set up in the answer, and is not admissi-
ble under a general denial. 4. & N. R. R. v. Washburn.

: apMIssTONS. The plaintiff requested an instruction
to the jury ‘‘ that any allegation '’ in the petition not denied
by the answer ‘‘ must be taken as admitted, and true.”” This
was refused. Held, error, there being material allegations

12.

36

117

in the petition not denied by the answer. Steele v. Russell.. 212

13. Election: EVIDENCE TO CORRECT MISTAKE IN CANVASS OF
vote. Extrinsic evidence of a public nature, including the
circumstances surrounding an election, may be received in
evidence to correct a mistake in the return of the canvassers
of the vote, in respect to the designation of an office voted for
at such election; and such evidence is applied according to
the rules of law in relation to mistakes in other writings.
State ex rel. Valentine v. Griffey....covvveeieeeiienrnnans

14. Assault with Intent to Murder: evipexce. In prose-
cution for an assault with intent to murder, physicians and
surgeons may be allowed to testify what in their opinion
would be the natural and probable results of injuries inflicted
by the accused upon the person assaulted. Curry v. The

15. Action on Promissory Note. Where a note is given
for a pre-existing debt, and the original cause of action is

161
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gued on, the plaintiff must produce the new note on the frial,”
or satisfactorily show that it is lost or destroyed. Young v.
Hibb8.. o eeeevasicneee conoscnnasannnsns teness ceveersones 433

16. Contract: FRAUD: EVIDENCE. Where the purchaser of a
large quantity of hotel furniture claims the right to rescind the
contract and force the property back upon the seller, on the
ground of fraud in the sale, it is proper on cross-examination
to ask him whether his landlord had not terminated his lease
and taken possession of the house about the time of the at-
tempted rescission. Clark & French v. Tennant...... eees 549

17. Malicious Prosecution. In an action for malicious pros-
ecution the defendant is competent to testify as to his belief
in the guilt of the plaintiff, when the prosecution was com-
menced; and, that he instituted the prosecution without
malice, or in accordance with the opinion of counsel first
obtained. Turner v. O’'Brien..c..ccuuue ceceesnnane ceeess 542

18. Warranty: PAROL EVIDENCE. In an action on a note
given for a threshing machine, the defense relied upon a
breach of warranty, alleging that it was in writing, and left
with the agent of the plaintiff: Held, that parol evidence of
the contents of the warranty was inadmissible, no steps being
taken to require the plaintiff or his agent to produce the
contract. The original contract must be produced or its ab-
sence accounted for, before parol proof of its contents can
be received. Birdsall, Son & Co.v. Carter.eeeeeeeiaen. .. 517

See BANES AND BangiNg. CoxTracT, 9. CoOUNTY SEAT.
JupeMENT, 4, 5. JupIiciaL Sauw, 11. Pumaping, 8, 9.
Practice 1IN CRiMiNaL Casgs, 2, 3, 5.

EXCEPTIONS.

See PracTICE, 13, 20, 24, 26, 3C. PrAcTICE IN SUPREME
Courr, 1

EXECUTION.

1. Sale: pIsposaL oF PROCEEDS. Under the statute (civil code,
gec. 484) the money raised on an execution sale of a debtor’s
land can be apportioned pro rate only to judgment creditors
of such debtor, who have executions issued during the term
at which the judgments were rendered or within ten days
thereafter, or where two or more executions are issued and
placed in the hands of the officer on the same day, and in
the latter case preferable liens shall not be affected by such
apporhionment. Hibbard v. Weil & Kahfi.cearvoaiceniese 4l

Vor. v—38
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8. Statutory Construction. The clause in the statute, “In
all other cases, the writ of execution first delivered to the
officer shall be first satisfied,”” must be construed as relating
to executions in the hands of the officer at the time of the
sale, and not to any executions returned by the officer with
or without a levythereon. Id-....evevveeirennnrnnennnnes 41

8. Rights of Purchaser. A sale upon execution vests in the
purchaser all the rights of the judgment debtor to the prop-
erty, but that right is subject to all liens prior to the lien of
the judgment on which the execution sale is made. Id..... 42

4. Lien of Judgment. Under the act of February 27, 1873,
(Gen. Stat., 618), the lien of a judgment, whether rendered
prior or subsequent to its passage, is preserved for the period
of five years after its rendition, and it is sufficient if the exe-
cation is taken out and levied at any time before the expira-
tion of five years next after the rendition of the judgment.

(2 42

See HoMEsTEAD. PRACTICE, 4, 33.

EXEMPTIONS.
See HoMEsTEAD. TAxES, 4, 6.

FEES.
See CouNTY TREASURER. SHERIFF.

FINDINGS.
See PracTicE, 2, 3.

FORCIBLE ENTRY AND DETENTION OF REAL
PROPERTY.

1. Gravamen of the Action. In a proceeding for forcible
entry into property, the gravamen of the action is, the un-
lawful and forcible entry into and detention of real property,
in the trial of which title to real estate cannot be drawm in
question. Myerso. Koenig...ceeeunevess covevnvnnonnnns 419

FORECLOSURE.
See MorTaAGE, 1, 8. Taxgs, 3.

FORGERY.

1. If an Instrument does not purport on the face of it to be
good and valid for the purpose for which it was created, it
cannot legally be the subject of forgery, if not genuine.
Roode v. The State.eeeeenen... terecsesanseiacrsnctacanane 174
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FRAUD.

1. Rescission of Sale on Grounds of. In order to avoid
a sale on the ground of frandulent representations, they must
be of a matter material to the contract, and by which the pur-
chaser was misled or deceived, and but for which the contract
would not have been made. Clark and French v. Tennant. 549

2 : . Fraud is never presumed but must be clearly
proved in order to entitle a party to relief, on the ground that
it has been practiced upon him. Id...cee cuveernncnnnn.. 549

8. : . When a seller of personal property who
honestly believed that a mortgage, which he knew had
existed against it, had been canceled or suffered to lapse,
represents to the purchaser that it is free from incumbrance,
but it turns out that he was mistaken, this will not entitle
the purchaser to rescind the contract when he has used the
property for several months without any molestation, espec-
inlly if the selleris ready and able to remove the incumbrance
at once, or to give ample indemnity against loss. Id....... 549

See BANERUPTCY. VENDOR AND VENDEE.

GARNISHMENT.
See ATTACHMENT.

GRAND JURY.

1. Practice in Criminal Cases. Where the record shows
that the court ordered vacancies in the panel of grand jurors
to be filled by certain persons named by the judge: Held,
error, and that a motion to quash the indictment for that
reason should have been sustained. Preuit v. People....... 877

@ ———, The duty of making the selection of persons to fill
vacancies in the panel is confined to the sheriff alone, but
when go selected, the court may pass upon their qualifica-
HOns £0 8erve. Id.eeerececncserssseosssnssracsncocnccnse ST

GRANT.
See RATLROAD, 4. TaxEs, 5.
GUARANTOR.

8ee NEGOTIABLE INSTRUMENTS

HIGHWAYS.
See Roaps.
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HOMESTEAD.

1. Idien of Judgment. The judgment of a probate court
becomes a lien upon the homestead of the debtor by filing a
transcript in the office of the clerk of the district court, and
entering the same upon the judgment record. Eaton v. Ryan, 47

. But such len cannot be enforced by execution while
the homestead is owned and occupied by the j udgment debtor.
L 47

8. Sale by Owner. A sale of such homestead by the debtor is
a relinquishment of the protection afforded by the homestead
act, and renders the lien capable of immediate enforcement
by execution. Jd.-ee vevninveiiiiinniineieieieenaenaans 47

4. Sale of, upon Execution. A homestead although com-
posed of different parcels taken from distinet lots, but adjoin-
ing each other, may be sold as one tract. Jd.......eeve... . 47

6. United States Homestead Act. Where a claimant of
land under the United States homestead act has made proof
ab the proper land office of having done everything required
to entitle him to a patent, he can execute a valid mortgage
of the land although the patent be not issued. Cheney ».
TV RitE e e e e cieeeiinnertensnarnnnesneeseasssarensennnns 261
See also Jones 0. Yoakam. coueneersruneen vanreennnnens 285

: TAXES. A homestead becomes liable to taxation as
soon as the owner has the right to make final proof and com-
plete his title. Bellinger v. White.....vvevveenrienrnnnn 899

Ses UNrTED STATES HOMESTEAD AcT.

HOMICIDE.
See Cnmmfu. Law, 4, 5.

HUSBAND AND WIFE.

See MARRIED WOMEN.

INDICTMENT.

1. Adultery. The statutory offense of wantonly cohabiting
with 2 womanin a state of adultery, is one continued offense,
and may be properly charged as having been committed be-
tween certain points of time; and proof of such cohabitation
during any portion of the time alleged will be sufficient to
establish the commission of the offense. State v. Way..... 283

2. SBufficiency of Indictment. If part of the time charged
in such case, is prior to the passage of the act constituting

6.
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and defining the offense, such prior time may be treated aa
surplusage, as time is not of the essence of the offense, and
the indictment may be held good as charging the offense from
the time of the passage of the law, until the last point of
time alleged in the indictment. Id......ccccvviieecccens .. 288

8. Change of Venue. On a change of venue in a criminal cass,
the original indictment must be transmitted to the clerk of
the court to which the venue is changed. Preuit v. The
People ceve... e esetcraiaseteteanans cedserissesiraas weee ST7

4. Indorsement of Plea upon Indictment. The statute
directing the entry of the prisoner’s plea on the back of the
indictment is not mandatory, but directory merely, and the
failure to so enter it is no ground for a reversal of the judg-
ment, when the plea is contained in another part of the

record Id.eeeeceeiiacinnnns ceeeeasnenes cesenees cereenes 8T
INDORSER.
8ce BANES AND BankiNG. NEGOTIABLE INSTRUMENTS.
INJUNCTION.

See JupIciaL SaALE, 5. JURISDICTION, 3, 4. Taxes, 6.
INTOXICATING LIQUORS.

See Liquor SELLING.

) JAIL,
See CounTIES. SHERIFP.

JOINT DEBTORS.

1. Statute of Limitations. A promise by one joint debtor
will not take a debt out of the statute of limitations as to his
co-contractors, unless he is specially and severally authorized
by them for that purpose. Mayberry v. Willoughby....... 389

See PARTNERsHIP, 1.

JUDGMENT.

1, Lien of. Under the act of February 27, 1873 (Gen. Stat.,
613), the lien of a judgment, whether rendered prior or sub-
sequent to its passage, is preserved for the period of five
years after its rendition, and it is sufficient if the execution
is taken out and levied at any time before the expiration of
five years next after the rendition of the judgment. Hib-
bard 0. Weil & Kalfleccoeivssscecrosssssssssssencnsnsese 41
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. 2, ———: vroN HOMESTEAD. The judgment of a probate court

becomes a lien upon the homestead of the debtor by filing a
transcript in the office of the clerk of the district court, and
entering the same upon the judgment record. Eaton v.
2 teteictssanne

8.

: ——. But such lien cannot be enforced by execu-
tion while the homestead is owned and occupied by the judg-
ment debtor. Id...cieveneianina.. terresineenns

4. Evidence. A mere difference of opinion as to the weight of
evidence between a reviewing court and the court which
tried the cause, is not sufficient to reverse a judgment. To
do so, the preponderance of evidence must be clear, obvious
and decided, or so great as to indicate prejudice, partiality or
corruption. 4. & N. R. R.v. Washburn ..... cesienans ves

5. Reversal of. A judgment will not be reversed on the
ground that the finding or verdict is contrary to the evidence
unless it manifestly is so; and the reviewing court will always
hesitate to reverse when doubts as to its propriety arise out
of & conflict in oral evidence. Id.............. cereeas cers

6. Lien. Where the legal title to real estate is in the name of
the judgment debtor, and such real estate isin the possession
of another party, the lien of the judgment attaches only to
the interest of the debtor therein. Unlv. May.......... .

7. Vacation of Judgment. The power given to courts of
record by section 602 of the civil code, to vacate or modify
their own judgments or orders after the term at which they
are made, does not confer original jurisdiction. Iler p. Dar-
L 1 N ces

8. The power thus conferred is only that of further pro-

ceedings, for the causes enumerated, in an action after judg-
ment; and are therefore merely special proceedings in an
action, and are not an original action, and therefore not
appealable. Id......eeiiiiiiiiiiiiiiiininnn.. cerenee

9. Final Judgment. A judgment upon the verdict of a jury
finding for defendant, for costs only, is not a final judgment.
Nichols 9. Hail.e oo eereeeennseoneeinraenennaneans ceeeeen .

10. In Criminal Case. In recording the judgmentin a crim-
inal case, the clerk should follow, substantially, the formal
language of the court in pronouncing it. Preuit v. The
People. coinnurnonn ittt it e, .

11. Final Judgment. Where the judgment of a justice of
the peace is taken on error to the district court and reversed,

41

47

117

17

15?7

192

194
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and the original case retained for trial in that court, such
judgment of reversal is a final judgment, and may be re-
viewed by the supreme court without waiting for the final
disposition of the original case in the district court. Banks
R 1Y

12 Waiver of Error. The failure to except to such judg-
ment of reversal, and to take steps to set it aside until after
the original case has proceeded to final judgment, will be
deemed a waiver of all errors committed in its rendition. Id.

See ExrcurioN, 4. MarriEpD WoMEN, 2. PraAcTICE, 1,
5, 6,9, 10, 17, 18, 32, 36, 37, 38.

JUDICIAL SALE.

1. Rights of Purchaser. A sale upon execution vests in the
purchaser all the rights of the judgment debtor to the prop-
erty, but that right is subject to all liens prior to the lien of
the judgment on which the execution sale is made. Hib-
bardo. Weil & Kahfeoeuenseeeaeieanioasecanaes ceseersen

2. Of Homestead. A sale of a homestead by a judgment
debtor is a relinquishment of the protection afforded by the
homestead act, and renders the lien of the judgment capable
of immediate enforcement by execution. Eaton v. Ryan...

8.

: IN PARCELS. A homestead, although composed of
different parcels taken from distinct lots, but adjoining each
other, may be sold as one tract. Id......c.ccocvvennnnnn. .

4. Rights of Purchaser. A purchaser at a sale under an ex-
ecation is protected to the same extent as a purchaser at a
private sale, from claims of third persons previously acquired
from the debtor, of which he had no notice. Uhl v. May...

5. Enjoining Sale. Where a conveyance would pass no title,
but would result only in casting a cloud on the title of the
plaintiff, the sale will be restrained. Id...................

6. Lion upon the Property. A purchaser at judicial sale,
under a decree of foreclosure, takes the property subject to
whatever liens may exist thereon at that time. Veughn v.
Clark .cveeseaceesssonsncansnae tearee seesesecses eressen

: vaxEs. And if such purchaser, after the sale, pay
delinquent taxes that have accumulated thereon, he is not
entitled to be reimbursed out of the purchase money as
against the lien of a junior mortgagee. Id...............

8. Duties of Sheriff. Under the act of 1875, providing “‘ for
the more equitable appraisement of real property under judi-

7.

240

240

42

41

4

157

238
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cial sale,” it is not error for the sheriff to neglect to take
steps to ascertain what liens, prior to the order of sale, there
were upon the land, it not being shown that any such liens

in fact existed. La Flume v.Jones-.eeeeeeceacesens. ceees 358

9. Oath of Appraisers. In such case where the oath of the
appraisers was *‘impartially to appraise the property to be
sold,"” instead of the ‘‘interest’ of the defendant therein,
inasmuch as there could be no interest greater than the en-
tire value of the land, it was not an error for which the sale
should beseb aside. Jd...viveeios vecerccensonsans

10. Copy of Appraisement Deposited. When the record
is silenl, as to when the copy of the appraisement was depos-
ited, it will be presumed that the sheriff did his duty and
deposited it in due time. It may be deposited any time
before sale. JId.....cccivenianns Ceeetectsetsaceanene on .

11. Conspiracy to Prevent Competition: proor oF.
Affidavits containing merely hearsay statements, are not suf-
ficient to establish the charge of conspiracy to prevent com-
petition in bidding at judicial sale., Id........ terescacene

See JupgMENT. SaLe. Taxes.

JURISDICTION.

1. Of Probate Court. The probate court, under the provis-
jons of section 7-11 of the act approved March 3, 1873, in
relation to powers and jurisdiction of probate courts, hasa
distinct jurisdiction, as to the amounts anthorized to be recov-
ered, from that of a justice of the peace; its jurisdiction
extends to cases where the amount ¢laimed in the petition or
bill of particulars exceeds one hundred dollars. Beach v.
Cramer.......... teeecesacceaticsetrecsnearsasessasiaree

: HOW DETERMINED: costs. The amount claimed in
the petition or bill of particulars determines the jurisdiction,
yet if the verdict 1s for less than one hundred dollars the
plaintiff is entitled to judgment thereon, but the court can
render no judgment for costs in his favor. Geere v. Sweet, 2
Neb., 77, cited and approved. Id...ce.ccereenineans

8. Of Courts of Equity: mutuaL accounts. Under the
code, discovery has ceased to be one of the objects sought in
a court of equity. Jurisdiction, therefore, in cases of mutunal
accounts between the parties, cannot be maintained on that
ground, and is restricted to cases which have their origin in
intimate or confidential relations of the parties, and does not
extend to ordinary cases of mutual accounts between creditor

and debtor. Lamaster v. Scofield......ourvevivecinnns ... 148
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+ IN ACTIONS TO RESTRAIN COLLECTION OF TAXEs, He
who seeks the interposition of a court of equity to restrain
the collection of a tax on his real estate, on account of its
alleged illegality, must bring himself clearly within some
recognized rule of equity jurisdietion; and will not be per-
mitted to allege his own failure to perfect his title, as a
ground on which to base a claim for relief. Bellinger o.
W Bt e sevanecncrasasosssasacanassossossnsnansse

5. Appearance of Defendant. In an action against a pab-

lic officer, brought in a different county from that in which
he resides and holds his office, for a wrongful act done by
him under color of his office, if he voluntarily appears and
pleads to the merits of the case he thereby waives all objec-
tiens to the jurisdiction of the court. Kanev U. P. R. R....

See ForciBrLE ENTRY, 1. PrAcCTICE, 8.

JURY AND JURORS.

See Granp Jury. Maricrous ProsecurioN, 2. Munict-
AL CORPORATIONS, 3. NEGOTIABLE INSTRUMENTS, 4.
PracriceE. Practioe IN CRiMiNaL Cases, 1, 8,5, 6,1,
14, 15, 18,19, WiT~NEssES, 2, 4,

JUSTICES OF THE PEACE.

See ForcrsLE ENTRY AND DETENTION OF REAL PROPERTY.
PrACTICE, 29, 30.

LANDLORD AND TENANT.

1. General Relations. The relation of landlord and tenant

2.

requires good faith between the parties. The policy of the
law will not permit the tenant to avail himself of the advan-
tages of his possession to purchase incumbrances on the lease-
bold property for the purpose of speculation. Thrallo. Omaha

: PURCHASING OUTSTANDING INCUMBRANCE. But, if
while in possession, under the lease, the tenant purchase such
incumbrance, the presumption is that he did it for the only
purpose permitted by law, that is, to protect his possession;
and if the tenancy is for years, the landlord must account to

105

him for what he actually paid for such incumbrance. Id.... 295

LARCENY.
See MavrIcIOUS PROSECUTION.

LICENSE.
See LiQuor SELLING,
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LIEN.

See ArTOoRNETYS, 1, 2, 8. JupaMENT, 1, 2, 8, 6.
' Taxgs, 2, 3, 6.

LIMITATION OF ACTIONS.

1. Mortgage. A mortgage is not a “‘specialty’’ within the
meaning of our statute of limitations. Seymour v. Street.. .

2. Absence. It was the intention of the legislature to give a
creditor five full years in which to commence his action, and
if, during that period, the right to proceed in our courts to
reduce the claim to judgment is suspended by reason of the
absence or concealment of the debtor, the period of such
absence is not to be computed as any part of the time within
which an action may be brought. Blodgett ». Utley, 4 Neb.,
26, cited and approved. Id........ .. Crereanans ceeeienas

Where a man, having a wife and family, went to
Colorado in the spring of 1861, and was elected and served
as a member of the territorial legislature in the years 1862
and 1863, and in the years 1865 and 1868 held the office
of judge of the district and supreme courts of the territory,
his wife and a portion of his family continuing to reside at
Nebraska City in this state; keld, that the place of residence
of his wife was not his usual place of residence during such
absence. Ide....coveinniiinnnnnns cevenes Ceerrenianae

4. Construction of the Statute. The statute of limitations
must not be construed as merely raising a presumption of
payment, but as a statute of repose. Mayberry . Wil-
L U T

8. Acknowledgment of Debt. To take a debt out of the
statute, there must be an unqualified acknowledgment of the
debt as originally due, and a promise to payit; and if the prom-
ise is conditional, the condition must be performed before an
action can be maintained on the promise. Id.......v.cvu..

8. Joint Debtors. A promise by one joint debtor will not take
a debt out of the statute of limitations as to his co-contrac-
tors, unless he is specially and severally authorized by them
for that purpose. Id.........eveiiunnn...

8.

7. Demurrer. When it appears on the face of the petition
that the cause of action arose at such a period, that under the
statute of limitations no action can be maintained thereon,
the defendant may demur to the petition, on the ground that
the facts stated therein are not sufficient to constitute a cause
of action, Peters v. Dunnells.... .......... ceecvinnons .

369

460
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8. Note and Mortgage. If an action upon a note secured
by mortgage is barred by the statute of limitations, an action
for foreclosure of the mortgage is also barred. Id.......... 460

9. Mortgage Against Estate of Decedent. An action to
foreclose a mortgage against estate of decedent is not barred,
by a failure to present it to the probate court for allowance
a8 a claim against the estate. Null v, Jones...ccveeeeceene 500

LIQUOR SELLING.

1. License Moneys. Moneys collected by the corporate
authorities of towns and cities of the second class, for license
to sell intoxicating liquors, belong to the school fund of the
county, and when collected should be paid over to the county
treasurer. City of Tecumseh 0. PRillips.cccccoeeecesecnee 805

See also White v. City of Lincoln......oeveovicasessnss . 505

2. License to Sell Intoxicating Liquors. The author-
ity of the county commissioners to license the sale of intoxi-
cating liquors is confined to those portions of the county
lying outside the limits of incorporated towns and cities.
Phillips v. City of Tecumseh...cooosisrseetoroareaanans e 812

8, ——. Within such towns and cities the proper authorities
thereof are invested with exclusive authority over the whole
gubject, without regard to what is charged by the county
commissioners for licenses issued by them. Id........c.... . 812

See ACTION.

MALICIOUS PROSECUTION.

1. Larceny. Mere conversion of property is not larceny, and
information of such conversion constitutes no grounds of
probable cause as a defense to an action for a malicious pros-
ecution. Turner o. O’Brien...ce..ccceesiseectosrcsarecse 542

: ———, It is the duty of the court to determine
whether the proof of certain facts constitute probable cause,
and it is error to submit this question to the jury. It is the
duty of the jury to say what facts are proved, and to decide
on the weight of evidence and the credibility of witnesses.
Tdeeeeoceoncoscsssoaaantannsascsssasnsascsces ciresenees . 542

See EvIDENCE.

MANDAMUS.

1. Practice: AFFIDAVIT FOR CORTINUANCE. A party who
charges that an election for the re-location of the county
seat of M. county was carried in favor of M. by fraudulent

2.
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means, must state the facts on which he bases his charge;
and an affidavit for a continuance of an application for a
peremptory writ of mandamus to compel the removal of the
county records and offices to M., the place declared by the
county commissioners to be the county seat, is not sufficient
where it merely states that the affiant is informed and believes
that a greater number of fraudulent votes were cast in one of
the precincts of said county in favor of M. than the entire
majority in favor of that place, and that certain votes were
cast in favor of B. that were not counted. The State ex rel.
Barnes 0. Thatch..cvevee oo vevavneoranans vereseen

2, : . If it should be clearly made to appear
that the number of frauduldent votes cast in favor of M.
were sufficient to give that place a majority, it would be suffi-
cient grounds to refuserelief. Id............ vecensssas cen

8. Canvass of Election. If the canvassers of the vote of an
election neglect or refuse to count all the votes and fully per-
form their duty, they may be compelled by mandamus to
discharge that duty. The State v. Dinsmore. ..c.ccocsveaes

MARRIED WOMEN.

1. Deed of. An instrument, purporting to be the deed of a
Jeme covert, without her acknowledgment, is void as to her.
Itis no deed. Roodev. The State....ovevee-evecsoacnsons

8. Contracts of. By our statate relating to the rights of mar-
ried women, the common law doctrine relative to a feme
covert is materially changed. The statute legalizes her con-
tracts, and enables her to legally contract and deal in refer-
ence to her separate property as she pleases, and to bind it
by general engagements; and further, it enables her legally
to sue, and makes her liable to be sued *‘in the same manner
as if she were unmarried ’—as though she were a feme sole.
Davis v. First Notional Bank.....ooecvenieeeiienssencnee

All such contracts and general engagements of a
married woman should, however, be with reference to and
upon the faith and credit of her separate property. Id.....

MASTER AND SERVANT.

1. Liability of Master for Negligent Acts of Servant.
Where an obstruction in a street is purely collateral to the
work contracted to be done, and is entirely the result of the
wrongful acts of the contractor or his workmen, the rule is
that the employer is not liable; but where the obstruction or
defect which occasioned the injury results directly from the

8.

145

174
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acts which the confractor agrees and is authorized to do, the
person who employs the contractor and authorizes him to do
the work is equally liable to the injured party. Palmer v.
City of IAncoln.eeeerveernsieiiraneesonns cerenres cereess 188

See DaMaGES, 1. PRINCIPAL AND AGENT.

MORTGAGE,

1. Foreclosure: parties., All persons materially interested
in the mortgaged premises should be made parties to a suit
to foreclose a mortgage, in order that a perfect title may
pass by a sale under the decree, as a purchaser takes only
the title of the parties to the suit; but a person claiming
adversely to the title of the mortgagor and prior to the exe-
cution of the mortgage, cannot properly be made a party for
the purpose of trying the validity of such adverse claim of
title. But where a defendant answers, claiming title to the
mortgaged premises, and also that he has a mortgage thereon
for a certain sum, and prays that in case the court finds his
title invalid that he may have a decree for the amount due
on the mortgage, it is the duty of the court to adjudicate
upon the validity of such title, and, if found invalid, to ren-
der a decree on the mortgage for such sum as may be equita-
bly due. Shellenbarger v. Biser..oee..... sessseascccaasss 195

2. Such defenses are inconsistent, and had ob-
Jjection been made at the proper time, it would have been the
duty of the court to require the defendant to elect on which

hewouldrely. JId...evovivveneivonencaincns secracesasses 195

8. United States Homestead Act. A mortgage executed
by a settler upon public lands under the homestead act, after
making his proof of compliance with all the requirements of
the law, so as to entitle him to a patent, is valid, notwith-
standing the patent has not been issued. Jones v. Yoakam. 265

4, ———. It is no objection to the validity of such mortgage
that it was given to secure a debt contracted before such
proof wasmade. Jd..eeevee.iiieonen ceersnacenss ceerene 265

Section four of said act does not prohibit the owner
of the homestead from pledging the same voluntarily to
secure a pre-existing debt. Its only effect is to protect him
against a compulsory payment of such demand out of the

5.

6. Proceedings in Rem. An action to subject mortgaged
property to the payment of the mortgage debt is a proceed-
ing inrem. Petersv. Dunnells.......cc..c.... ccecenneees 460
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7. Limitation of Action: CONSTRUCTION OF STATUTE.
The proviso to Sec. 17 of the code of civil procedure, that
the absence from the state, death or other disability of a non-
resident, shall not operate to extend the time within which
actions in rem shall be commenced by, and against, such
non-residents, applies to mortgages. Id... ... ....... .. 460

8. ———: NOTE AND MORTGAGE. If an action on a note secured
by a mortgage is barred by the statute of limitations, an
action for the foreclosure of the mortgage is also barred. Id 460

9. Foreclosure Against Estate of Decedent. Under our
statute, an action to foreclose a mortgage executed by the
deceased in his life-time, may be brought and prosecuted to
final judgment, within the time fixed by the court for the
payment of debts by the administrator. Null v. Jones. . ... 500

10. ——. Such mortgage is not barred by a failure to present
it to the court for allowance as a claim against the estate. Id 500

11. ——. But unless so presented the holder is confined to the -
mortgaged property, and cannot share in the general assets
of theestate. JId..........o.ooiiiiiiiiiiinninnn., 500

See DEEp. FraUD.

MUNICIPAL CORPORATIONS.

1. Incorporation of Cities. An act providing for the incor-
poration of a city must be accepted as a whole; and the city
in accepting the benefits derived therefrom, must perform the
duties required by law. Omahav. Olmstead............... 446

The corporate franchise is a valuable privilege and is
a sufficient consideration for the duties which the law imposes.

2.

3. Jurors in Cases in which a Municipal Corporation
is a Party. The mere interest of a tax payer and resident
of a city is not in itself, under ordinary circumstances, suffi-
cient to disqualify him from acting as a juror in a case in
which the city is interested. Id..............iiineiin... 446

4. It seems that a city is liable for injuries caused by reason of
defective sidewalks; andi this case a verdict for $5,500 on
account of injuries sustained by the plaintiff was not dis-
turbed. JId....oooniiiiii i, 448

See DarmaGes, 1. MASTER AND SERVANT, 1.

NEGLIGENCE.
1. Common Carriers. An incorporated railroad companyisa
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common carrier as to all property within the scope of its char-
tered powers, and it cannot by special agreement divest itself
of such character, and therefore it is liable for the negligence
of itsservants. 4. & N. R. R. v.Washburn..ce.ceueee... 117

NEGOTIABLE INSTRUMENTS.

1. Promissory Notes: LIABILITY OF ASSIGNOR. A., beingthe
payee of a promissory note, assigned the same to T., in pay-
ment for a house and lot, and to secure the payment of the
note at maturity gave a mortgage on the same property, in
which it was provided, that if A. should pay the note at ma-
turity, the mortgage should be void, but * otherwise to be
of full force and effect.” In an action to foreclose the mort-
gage: held, that the promise of A. to pay the note was uncon-
ditional, and that he was not released by a failure to demand
payment of the makers. Albright v. Russell...... ceresers 207

2. Alteration of Negotiable Instrument. A memorandum
written under a negotiable instrument and qualifying it, is
to be taken as a part of the contract. Palmer v. Largent... 223

8. ———. The fraudulent removal of such a memorandum viti- -
ates the instrument, even in the hands of a bona fide holder;
but where the words alleged to have been removed were,
* this note is given upon condition,’ and there being nothing
to show what the condition was; held, that it did not vitiate
the instrument inasmuch as they were entirely immaterial.
y ;A creenrennns crererernens ceresaiasens .. 223

. Where the defense, in an action upon a promissory
note is based upon an alleged alteration of the instrument, it
18 the duty of the court to determine whether such alteration
is material, and it is error to submit the question of materi-
alitytothe jury, Id......ce tiviienenvncennns cereaeaass 228

¢! SIGNATURE FALSELY OBTAINED. If thesignature of
an illiterate person be obtained to a promissory note by fraud-
ulently inducing him to believe that he is signing a different
instrument, with no fault on his part, such note will be void
even in the hands of a bona fide holder Fiirst National Bank
0. Lierman...c.oeveeiincnensonaanees tevecans sereeanens .o 247

6. Promissory Notes. A note taken for a pre-existing debt
will not discharge the original cause of action, unless it is by -
express agreement taken in payment of such prior debt and
at the risk of the creditor. Youngo. Hibbs.....cceeneee... 433

: EVIDENCE. When the original debt is sued on, the
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plaintiff must produce the new note on the trisl, or satisfac-
torily show that it is lost or destroyed. Id..eoe.eeseeve.... 488

See BANKS AND BANKING. PRINCIPAL AND Sumzry.

NEW TRIAL.

1. The motion for a new trial must be filed in the court below
in order to obtain a review of the case in the supreme court.
Creighton o. Forbes, 100. Gibson v. Arnoid, 186. And to
obtain a review of the decision of a referee, such motion is
necessary. Simpson 0. Gregg...coveeeiee veneeenssonnnnnn 237

2. It is not the number of witnesses produced by a party, nor
their language alone, that should be looked to in determin-
ing whether a new trial should be granted, but all the cir-
cumstances should be taken into the account and given due
weight. Blackburn v. Ostrander.......cc..cvveveeennanns 219

8. Powers of Court of Equity. A court of equity will
grant relief againsta judgment obtained by default, if there
is a good defense, where defendant was necessarily and una-~
voidably prevented by illness in his own family, and by his
own iliness from attending to the suit. Horn o. Queen..... 473

NUISANCE.
See CouNTiES.

OFFICERS.

1. Salary. A requisition for the salary of an officer should
show on its face for what month or quarter and year the
same was earned. Opinion of JUDGES «eevvneeennnnnnnnn. 566

See Crerx Districr Courr. CoOUNTY COMMISSIONERS,
Couxty TREASURER. PRACTICE, 8. SHERIFF.

OFFICIAL BONDS.

1. Liability of Principal and Sureties. The liability of
both principal and sureties on an official bond, is original
and primary; and the action lies against both without
baving first sued the officer for the tort. Kane 0. U. P.

D - 105

8. Breach. The exaction of illegal fees by an officer, under
color of his office, is a breach of a condition in his bond pro-
viding that he shall faithfully and impartially, without fear,
favor or oppression, discharge the duties required of his office
BYIaw. Jdeeerieiiiniiiiiiiienieiieiieeree e, 105
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PAYMENT.

1. A Voluntary Payment made under a mistake as to facts
may be recovered back; and it is not necessary to authorize a
recovery in such a case that the mistake should have been
caused by the wrongful act of the defendant. Billings ».

MeCoY «ovenenninni it iiiiiiiiiiaeiennniisnns ... 187

PARTIES.
See MorTgAGE, 1.

PARTNERSHIP.

1. Acts of Partner which will bind Firm. The act
of one partner, during the existence of the partnership, and
within the legitimate scope of the partnership business, will
bind the other partners; but, upon the dissolution of the part-
nership, and a notice thereof, such agency, as well as the
relations of partners, cease to exist, and the authority to
create new contracts is revoked, and the relation of partners
to their creditors then becomes that of joint debtors. May-
berry v. Willoughbye.ovvneiniiueiinniiiiieiiiiinnineenns

2.

Where a firm is surety on a note, and one of the part-
ners is a member of the board of directors of the bank hold-
‘ing the note, all the partners are affected with the notice,
which the one who is director is presumed to have, of whether
payment has been made or not. Merchants' Bank v. Rudolf.

PERFORMANCE.
See SALE.

PERSONAL PROPERTY.
See SaLx.

PETITION.
See PLEADING.

PLEADING.

1. General Rule. Pleadings should present a certain, specific
issue, and such issue is the only subject matter on which the
Jjury have to pass. School District v. Shoemaker.......... .

2. Effect of General Denial. Upon a general denial the
simple inquiry is, has the plaintiff proved what he hasalleged
in his petition; and under such issue nothing can be given
in evidence which does not tend to prove or disprove the
facts stated in his petition. Id «.acvivieeiiviiiiiiii, .

« Vor. v—39

521

36
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8. In Actions of Replevin. But under the code, in an
action of repleven, if the jury find in favor of the defendant,
they must assess for him such damages as they shall think
just and proper, whether he pleads a general denial, new
matter as a defense, or a demand for damages. Id........ 36

See also Creighton v. Forbes. .. v ovv e vaniisrainenanns 100

4. In Actions upon Contract: AVERMENTS OF PETITION.
In an action upon a contract containing a condition precedent,
the plaintiff must aver performance to show a cause of action
against the defendant. Livesey v. Omaha Hotel........... 50

: ———, To maintain an action upon such contract
without performance, the plaintiff must aver all the facts
necessary to show a waiver of the condition precedent, and
fix the defendant’s liability without such performance. Id.. 50

See also Estabrook v Omaha Hotel......covuvnnoiiinlen 76
Boehme v. Omaha Hotel - .......cocoiiiiininns 80
6. New Matter in Defense. All new matter, constituting
an entire or partial defense to a cause of action, must be

concisely and distinctly set up in the answer, and is not ad-
missible under a general denial. A. & N. R. R. v. Wash-

5.

7. Admissions., The plaintiff requested an instruction to the
jury ‘“ that any allegation’’ in the petition not denied by the
answer ‘‘ must be taken as admitted, and true.” This was
refused. Held, error, there being material allegations in the
petition not denied by the answer. Steele v. Russell....... 212

8. Allegata et Probata. Relief under a general prayer
must be conformable to the case made Ly the petition, and
not different or inconsistent with it. The court can only ad-
judge upon the issuesraised by the pleading, and the allegata

et probata must agree. Clarke v. 0. £S. W. R. R........ 314
9. Defense. Every defense to an action, whether partial or
entire, must be set up in the answer. Peet v. O’Brien...... 360

10. Demurrer to Answer. A general demurrer to an
answer admits as true all new matter pleaded therein, which
constitutes a defense. Nesbitt v. Campbell........ ........ 429

11. Foreclosure of Mortgage: pEFENSE. In a foreclosure
suit, an answer setting up a garnishment of the money
in the hands of the mortgagor by a creditor of the mort-
gagee, and averring that an assignment of such mortgage
and note was collusive, without consideration, and for the
sole purpose of defrauding the creditor of the mortgagee,
constitutes a good defense, if true. Id..........ccoevienne 429
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12. Undertaking in Attachment: action ‘ox. In an
action on an undertaking in attachment the petition should
allege thabt the order of attachment was wrongfully sued
out, or obtained. Eafon v. Bartscherer........c.oooee.

It is not enough to state in the petition
that the attachment was quashed, and the property released
by proceedings in error. Id......cciviieecnanniiiniininn.

13.

14, Answer. When an answer contains an a.llega.tmn that
one of several defendants, joint makers of a promissory note,
was in reality only a surety thereon, to which allegation
there was no reply, it will be taken as true. Dillon v. Rus-
8ell & HolmeS. oo ouereeeeeaneeiniiiiieioincnssncsnnnnes

: INSTRUCTIONS TO JURY. And if the court on re-

15.

. 469

quest refuse to instruct the jury to this effect it is error. Id. 484

16. Demurrer to Amended Petition. In determining
whether a demurrer should be sustained to an amended peti-
tion, which covers the entire ground of the original, and
takes its place, the court will not look beyond the pleading
against which the demurrer is directed. Null v. Jones.....

17. ——. The fact that the amended petition predicates the
right to recover upon a fact which did not exist when the
original petition was filed, is not ground for demurrer. Id..

18.

Where facts which have arisen since the bringing
of the action, and therefore could be properly brought into
the case by supplemental petition, are included in an amended
petition, it is no ground of demurrer but should be taken
advantage of, if at all, by motion. Id......-civuuiieanen .

See LIMITATION OF ACTION. PRACTICE.

POWER OF ATTORNEY.
See PRINCIPAL AND AGENT.

PRACTICE.

1. Appesals. A party appealing from a judgment of a probate
judge has ten days within which to give the undzrtaking in
appeal, and until the second day of the term next thereafter
to deliver the transcript to the clerk of the appellate court.
Bruner & Neligh v. Folke...cooiieniieiiiaiesaincnianas

2. The Findings of a Court, when substituted for a jury,
are entitled to the same weight as the verdict of the latter.
Seymour ©. Street .....ooieiiiiiiie e e,

8. Where a Verdict or finding is clearly wrong, it should be

500

500

500
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set aside; but if there is only doubtas to its correctness it will
not be disturbed. Id......co..iiiiiiiiiiiiiie i

4. Taking Stay of Execution prior to the act of February
23, 1875, is not a waiver of the right to prosecute proceed-
ings in error. White v. Blum, 4 Neb., 558, cited and ap-
Proved. Id....oeooniinii i i e

5. Jurisdiction of Probate Court extends to cases where
the amount claimed in the petition or bill of particulars
exceeds one hundred dollars; but if the verdict is for less
than one hundred dollars, the plaintiff is not entitled to a
judgment forcosts. Beach v. Cramer...o.oevuveviervnneas

6. Motion for New Trial. To obtain the review of a case
in the supreme court, a party dissatisfied with either the ver-
dict or judgment in such case, must file the proper motion
and in this way present the questions of law fairly and fully
to the court below. Creighton v. Forbes, 100. Gibson v.

7. Pleading: RepLEVIN. Under the statute, upon a plea of
general denial, in actions of replevin, the defendant may have
affirmative relief in damages, Id......c..cveiiiaiinn ...

8. Appearance of Defendant. In an action against a pub-
lic officer, brought in a different county from thatin which he
resides and holds his office, for a wrongful act done by him
under color of his office, if he voluntarily appears and pleads
to the merits of the case he thereby waives all objections to
the jurisdiction of the court. Kanev. U. P.R. R..........

9. Evidence. A mere difference of opinion as to the weight of
evidence between areviewing court and the court which tried
the cause, is not sufficient to reverse a judgment. To do so,
the preponderance of evidence must be clear, obvious, and
decided, or so great as to indicate prejudice, partiality, or
corruption. A.& N.R. RB.v. Washburn...ccooeeiveiennns

10. Reversal of Judgment. A judgment will not be reversed
on the ground that the finding or verdict is contrary to the
evidence, unless it manifestly is so; and the reviewing court
will alwayshesitate to reverse when doubts as to its propriety
arise out of a conflict in oral evidence. Id.,117. But where
the preponderance against the finding is clear, obvious and
decided, it is the duty of the reviewang court to correct the
mistake. Fried v. Remington. .cooeeevvneeiiiiiieenannnns

11. Reference of Causes. A purely legal action cannot
be referred, except by consent of the parties, as neither party

98
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can be deprived of the right to a trial by jury in such cases.
Mills v. Miller, 3 Neb., 94. cited and approved. Lamaster v.
e 1 2 148

Oath of Referee. The failure of a referee to take the
oath required by law is a mere irregularity, that is waived by
the parties proceeding to trial without objection on that

An Exception taken in the court below must not be so
indefinite as to leave 1t uncertain as to what it is intended to
apply. Gibson v. Arnold...o.ovvviiiiiiieniieiiiiiiaines 188

Continuance. An application for a continuance is ad-
dressed to the sound discretion of the court, and its action
will not be reversed, unless there has been such an abuse of
discretion as has operated to the prejudice of the party in the
final determination of the case. Billings v. McCoy Bro’s... 187

Instructions should be given with direct reference to the
testimony in each particular case, and the attention of the
jury directed to the questions at issue. Id........ccoceinns 188

‘Where instructions are asked by either party before
the jury retire, which are unobjectionable, pertinent to the
issue, and necessary for the jury to consider in making up
their verdict, they should be given by the court, notwith-
standing a rule requiring ¢l instructions to be submitted
before the commencement of the argument. Id........... 188

Review -of Judgment. Section 584 of the civil code
provides that proceedings to review a judgment of the dis-
trict court, in the cases mentioned in section 581, shall be by
petition in error. Iler v. Darnell..........c.covuiiuinns 192

Final Judgment. To obtain the review of a case in the
supreme court there must be a final judgment upon the
merits of the case, in the court below. Nichols v. Hail..... 194

Instructions to Jury. An instruction not warranted
by the pleadings, even if it state the law correctly, will re-
quire the reversal of the judgment, if it have a tendency to
mislead the jury. Steele v. Russell. ... ...ccoeiieeniann. 211
Bill of Exceptions. In vacation a judge has no au-
thority to allow a bill of exceptions. And if the record dis-
close that it was so allowed, it will not be considered. Mewis
0. Johnson Harvester. ... oviveeeiiiiaseinsnsissasroasens 217

Setting Aside Verdict. An order of the court below
overruling a motion for a new trial, for the reason that the
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26.

29.

. verdict of the jury was against the weight of evidence, will

not be disturbed, unless it be very clearly so. Blackburn v.
OSErARer. .« oo vv ettt ottt ettt ietreeaennens 219

: PREPONDERANCE OF EVIDENCE. Mere preponder-
ance of testimony against the verdict is not enough to war-
rant the court in disturbing it. Id.....................e.. 219

It is not the number of witnesses produced
by a party, nor their language alone, that should be looked
to in determining whether a new trial should be granted, but
all the surrounding circumstances should be taken into the
account and given due weight. Id....................... . 219

Rejection of Evidence. To obtain a review of the
action of the court in excluding evidence from the jury, the
testimony offered, and the ground of its exclusion, should be
preserved by bill of exceptions. Commissioners of Kearney
CoOUNtY 0. KONE. « o ettt vre e ateeanat s enaeiennennsennnns 227

. Referee: New TriaL. To obtain a review of the decision

of a referee, a motion for a new trial is necessary. Simpson
L T 237

: EXCEPTIONS. Where the motion for a new
trial is based upon errors in the admission or rejection of tes-
timony, or the ruling of the referee upon other questions of
law arising before him, it should appear that exceptions were
taken at the time the errors occurred. Id................. 237

: : ‘When, in such case, no motion for
a new trial is made, the alleged errors will not be considered,
but the judgment will be affirmed. Id.......... versiaeas . 237

. Credibility of Witnesses. In case of a conflict in testi-

mony, the jury must judge of the credibility of witnesses.
Young 0. HibbS. e vev ittt i ieiiiniis veieennanans 433

Final Judgment. Where the judgment of a justice of
the peace is taken on error to the district court and reversed,
and the original case retained for trial in that court, such
judgment of reversal is a final judgment, and may be
reviewed by the supreme court without waiting for the final
disposition of the original case in the district court. Banks

. Waiver of Error. The failure to except to such judg-

ment of reversal, and to take steps to set it aside until after
the original case has proceeded to final judgment, will be
deemed a waiver of all errors committed in its rendition.

Id....... Ge e et ittt tareeaaaaans 240
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81. Alteration in Contracts. Itisthe duty of the court to
determine as a question of law whether an alteration in a
contract is material. It is error to submit such question to
the jury. Oliver v. Hawley. oo vvviviirineerniiacansnenes

82. Trial of Right of Property. Where goods are levied
upon by a sheriff under execution, and such goods are claimed
by a person other than the one designated as defendant in
the execution, a trial of the right of property can be had in
the mode prescribed by sections 486, 487 and 488 of the code
of civil procedure only at the instance of the claimant of
such goods. A sheriff has no authority to institute such pro-
ceedings without the consent of the claimant. Storms v.

: ACTION BY CLAIMANT AGAINST OFFICER. In such
proceedings if the jury find against the claimant he cannot
afterwards maintain an action against the officer; while if
the jury find in favor of the claimant, the plaintiff in execu-
tion may tender the undertaking provided for by Sec. 488,
and require the sale to proceed; and the officer in such case
will not be liable to the claimant, his remedy being upon the
undertaking, Jd...c.cveeiieeiiieiniiiiieiiieiiiiiieniines

84. Undertaking in Attachment: acrron oN. Inanaction
on an undertaking in attachment the petition should allege
that the order of attachment was wrongfully sued out, or
obtuined. Eaton v. Bartscherer.....cooeieinrneeennn.

: It is not enough to state in the petition that
the attachment was quashed, and the property released by
proceedingsin error. Id.......coiiiiiiiiiiiiiieecanians

85,

86. Pleading: answer. When an answer contains an alle-
gation that one of several defendants, joint makers of a
promissory note, was in reality only a surety thereon, to
which allegation there was no reply, it will be taken as true.

Dillon v. Russell & Holmes......ovooiveuioenincnscosennes

. INSTRUCTIONS TO JURY. And if the court
on request refuse to instruct the jury to this effect it is error.

87.

88. Error: REVERSAL OF JUDGMENT. Butb it is not every
error that calls for o reversal of a judgment. To have this
effect the error must appear to have been prejudicial to the
party seeking to take advantage of it. Id.................

89. Attachment: amexpMeNT. An affidavit for the issuance
of an attachment may be amended by leave of the court,
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even after a motion to quash the proceedings is filed, because .
of that particular defect. Struthers v. McDowell.......... 491

40, ———. [t is not error for the court to permit the officer be-
fore whom the affidavit was made to attach a venue, accord-
ing to the fact, even after a motion has been filed to dismiss .
the attachment, on the ground of its omission. Id......... 491

See APPEAL. ATTACHMENT. ELEcTIONS. EQUITY.
JupeMeENT. ManNDAMUS. PLEADING.

PRACTICE IN CRIMINAL CASES.

1. Qualification of Jurors. 1tappearing that a person called
as a juror had formed an opinion as to the guilt or imnocence
of the accused from reading reports of the testimony of wit-
nesses, he is incompetent to sit in the case, although he
might be willing to swear that he feels able, notwithstand-
ing such opinion, to render an impartial verdict upon the law
and the evidence. Carroll v. The State...ceevvveiarene .o 3
SR D, SLALC e e enrnereeueaseacrocaasssossssssssansins 181

2, Witnesses. When separate trials are awarded to parties
jointly indicted, each is a competent witness for the state
upon the trial of the other, without being first acquitted or
convicted, and without a nolle prosequi being first entered.
upon the indictment. Jd...c.c.oouviiiiniiiiiiiiiii.n. 81

8. Jury Viewing Scene of the Crime. Whenever the court
makes an order that the jury view the place in which any
material fact in relation to the trial may have occurred, such
view should be made in the presence of the prisoner, unless
he waive that privilege. Id......vviee coeniniiiineniinnn 32

4. Examination of Witnesses. A witness cannot be cross-
examined as to any fact which is collateral and irrelevant to
the issue, merely for the purpose of contradicting him by
other evidence, if he should deny it, thereby to discredit his

testimony, Smithv. The State...c.oeovieiriiiieiiniennnns 181
5. Instructions to Jury should be given with reference to
the evidence in each particular case. Id.........cconeeenn 181

8. Opinion of Jurors. To render a juror incompetent in
a criminal case on the ground of an opinion formed or ex-
pressed, it must distinctly appear that such opinion was in
reference to the guilt or innocence of the defendant. Fillion
0. The StAE. .. .couavessssessnrarosesnscssantarass sons . 351

if the ground of objection to the juror is, that he
heard testimony, it must appear that it was in reference to
the casein which the defendant is charged with the crime. Id. 351

1.




INDEX. 617

8. Error: preEsuMpTIONS. To obtain a review in the supreme

court, error must affirmatively appear in the record. The
rule is, that whenever the facts stated in the record are con-
gistent with the duty of the court, and nothing is shown to
establish a contrary theory, it will be presumed that the court
acted properly and all things were rightly done. Id....... 351

9. Grand Jury. Where the record shows that the court

10.

11.

12.

13

14.

15.

16.

1.

ordered vacancies in the panel of grand jurors to be filled by
certain persons named by the judge: Held, exror, and that a
motion to quash the indictment for that reason should have
been sustained. Preuit v. The People.......ccuvoevencanes 317

The duty of making the selection of persons to fill
vacancies in the panelis confided to the sheriff alone, but
when so selected, the court may pass upon their qualifications
toserve. Id....oeeenniiiiiiiiiioienaians e eeeeeeeae 37

Change of Venue. On a change of venue in & criminal
case, the original indictment must be transmitted to the clerk
of the court to which the venue is changed. Id............ 3M

Indorsement of Plea upon Indictment. The statute
direcding the entry of the prisoner’s plea on the back of
the indickment is not mandatory, but directory merely, and
the failure to so enter it is mo ground for a reversal of
the judgment, when the plea is contained in another part of
the 1ecord. Jd.eeveeecereecosnssoosianssesasssccncesnes 377

Short-hand Reporter. The refusal of the court to ap-
point a short-hand reporter to take down the testimony, is
not error. This is a matter resting entirely in the discretion
Of the court. Td..e.veeecsoreneenonnsarotonsosrsasananns 377

Verdict. A verdict in these words: *We, the jury,
selected, impaneled and sworn in the above entitled cause,
do find the defendant, William M. Preuit, guilty of murder
in the first degree,” is sufficient, without adding *‘ in man-
ner and form,” ete. Id....ooveeeneeiniiiiaiiieinanes 317

Where the highest degree of homicide is charged
and the verdict is guilty, nothing more is required than to
specify the degree which the jury find. Id..........ceveee 371

Judgment. In recording the judgment, the clerk should
follow, substantially, the formal language of the court in pro-
nouncing ib. Jde...oerrnii ittt eaa 371

Interested Witnesses. Where informers, detectives, or
other persons employed to hunt up testimony against the
accused, are called to testify against him, greater care should
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be exercised in weighing their evidence than in the case of
witnesses who are wholly disinterested. Id....... raees . 37

18. Qualification of Jurors. If, upon examination of a
juror, it is shown that he has an opinion, founded upon
rumor, newspaper reports, or hearsay, and it shall satisfac-
torily appear that the character of such opinion is such that
it will not interfere with his rendering an impartial verdict,
it is not error to admit him to the Jury. Loose and un-
guarded expressions made by persons at the time the offense
is committed and not thought of afterwards, are entitled to
very little, if any, weight, as objections to a Juror. Curry v.
T 412

19. Instructions to Jury. When instructions requested are
substantially given in the charge prepared by the court on its
own motion, it is not error to refuse to repeat them, though
expressed in language different from that used by the court.
d....... ettt ittt a et een e aeaaraenans .. 412

See CRiMINAL Law.

PRACTICE IN SUPREME COURT.

1. A Motion to strike a petition in error from the files on the
ground that what purports to be a bill of exceptions cannot
8o be considered, will not be entertained. This objection
must be taken either by a motion to quash the exceptions, or
on the final hearing. Mewis v. Johnson Harvester. .. ... ... 217

2. Reviewing Judgments. The only mode of reviewing in
this court the judgment of inferior courts, and tribunals
exercising judicial power, in civil cases, is by appeal or peti-
tion in error. Furnas v. Nemaha Countyy...ooivvvnninnnn, 367

3.

This court will not review a decision of the county
commissioners, made while acting as a board of equalization,
on an agreed statement of facts, when none of the statutory
steps have been taken to bring the case here. Id......... . 367

4. Appeal. An appeal will lie to the supreme court from the
final judgment of the district court, in an action brought to
set agide a judgment of a justice of the peace, and to obtain

anew trial. Horn v, Queen.......uoouvvvnnnan... cereee. 472
See APPEAL. PracTICE.
PRESUMPTIONS.

See CriMiNaL Law, 4. EvipeNcE, 9, 13. PRACTICE IN
CriMixaL Casgs, 8.
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PRINCIPAL AND AGENT.

1. Power of Attorney. A power of attorney, which in
terms authorized an agent simply to sign the name of his
principal to a mortgage, confers no authority on such agent
to execute a promissory note in the name of his principal,
and then to negotiate both note and mortgage as collateral
gecurity for a loan to himself. Cones v. Neligh..........-.

2.

The power of attorney, being of record, is notice to
those dealing with the agent of the extent of his aunthority to

bind the principal underit. Id......c.oieeiieniiiaiane. .. 802

See BANKS AND BANKING. MASTER AND SERVANT.
PRINCIPAL AND SURETY.

PRINCIPAL AND SURETY.

1. Reolease of Surety. Where the defense to an action on a
promissory note depended upon showing in addition to the
fact of suretyship, the fact of an extension of the time of
payment to the principal, which was alleged but not proved,
the refusal of the court to instruct the jury that such allega-
tion should be taken as true becanse the plaintiff had filed no
reply thereto, is no ground for reversal of the judgment.
Dillon v. Russell & Holmes......cv cveeioriinniiiiinnnnns

2. Extension of Time to Principal. An extension of
time to the principal for the payment will not have the effect
to release the surety, unless the agreement to extend the time
be such as will bind the holder of the note, and bar his action
against the principal for some definite time. Id............

: : A mere voluntary forbearance on
the part of the creditor, enlarging the time of payment,
without consideration, will not work a discharge of the surety.
Nor will such extension, if there be no definite time agreed
upon, have the effect to release him. Id.......ccovevvenen

4, As to release of surety by cashier of a bank, see BANKs AND
BARNEING.
PROBATE COURT.

1. The Jurisdiction of Probate Courts (now county
courts) extends to cases where the amount claimed in the
-petition or bill of particulars exceeds one hundred dollars,
This jurisdiction is distinct, as to the amounts authorized to
be recovered, from that of a justice of the peace; yet if the
verdict is for less than one hundred dollars, the plaintiff is

not entitled to a judgment for costs. Beach v. Cramer..... 98

See MorreacE, 9, 10, 11.
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PROMISSORY NOTES.

See BaNks AND BangINe. LIMITATION OF AcTIONS, 5,
6, 8. NecoTIABLE INSTRUMENTS. POWER OF ATTOR-
NEY.

N

.PROTEST.

1. Promissory Notes: LIABILITY OF ASSTGNOR. A., being
the payee of a promissory note, assigned the same to T., in
payment for a house and lot, and to secure the payment of
the note at maturity gave a mortgage on the same property,
in which it was provided, that if A. should pay the note at
maturity, the mortgage should be void, but *‘ otherwise to be
of full force and effect.”” In an action to foreclose the mort-
gage: Held, that the promise of A. to pay the note was
unconditional, and that there was no necessity for any demand,
or protest in order to fix his liability to pay the note. Albright
L

PUBLIC POLICY.
See ConTRACT, 4.

PURCHASER.
See JupIcIAL SALE. VENDOR AXD VENDEE.

RAILROADS.

1. Common Carriers. An incorporated railroad company is
a common carrier, as to all property within the scope of its
chartered powers, and it cannot by special agreement divest
itself of such character, and therefore it is liable for the neg-
ligence of its servants. A. & N. R. R. ». Washburn.......

When such company undertakes to carry live stock
for hire, the fact that it does so establishes its relation as a
common carrier, with the duties and obligations which grow
oubofit. Id..... ...... Ot Cereieeeaa,

3. Sale of Franchise. A contract to sell and transfer the
rights, franchises and property of a railroad company, before
it has its road constructed, is against public policy, and can-
not be enforced by legal proceedings. Clarkev. 0. & S. W.
R

4. Government Grant. Under section 20, of the act of Con-
gress, approved July 2, 1864, providing that when ** the Bur-
lington and Missouri River Railroad Company shall have
completed twenty consecutive miles of its road, the President
of the United States shall appoint three commissioners to

2.

117
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examine and report to him in relation thereto, and if it shall
appear to him that twenty miles of said road have been com-
pleted as required by law, then, upon certificates of said com-
missioners to that effect, patents shall issue conveying the
right and title to said lands to said company,’’ etc: Held,
that until such certificate was issued the company did not
become the equitable owner of such lands, and the lands in
suit were not subject to state taxation. White v. B. & M.
) 2300 : 20 393

See CORPORATION.

REAL PROPERTY.

1. Possession of Land is notice to all the world, not only
of the possession itself, but of the right, title, and interest,

whatever it may be, of the possessor. Uhlv. May......... 157
SeeDeep. Esecrment. ForciBrE ENTRY. HOMESTEAD.
MORTGAGE.
REFEREE.

See PracriICE, 11, 12, 25, 26.

REPLEVIN.

1. Pleading. Under the code, in an action of replevin, if the
jury find in favor of the defendant, they must assess for him
such damages as they shall think just and proper, whether
he pleads a general denial, new matter as a defense, or a
demand for damages. School District v. Shoemaker.... ... 36

See, also, Creighton v. Forbes.....coveeiieirivniicniins 100

8. Conditional Sale. A vendor, who has sold property with
conditions, and afterwards waives his right to the title of the
property sold, he cannot maintain an action of replevin to
recover possession thereof. Aultmanv. Mallory...c...... . 178

RESCISSION.

1. Of Contract. If a party has derived a material advantage
from a partial performance of a contract, he cannot hold such
advantage and rescind the contract, but must seek his rem-
edy in damages. Clark & Frenchv. Tennant. oo vee.se . 549

See FrauD.

RESPONDEAT SUPERIOR.
See DaMages, 1. MASTER AND SERVANT.
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REVENTUE.
See Taxrs.

ROADS.

. County Road: Locatrox oF. In the location of a county
road the first steps to be taken are the giving of notice, and
filing a petition therefor, as provided in section 19, Chap. 47,

R. 8. 1866. Robinson v. Mathawick. .. o.ouveeennrnsnrnennss. 252
¢ JURISDICTION OF COUNTY COMISSIONERS., Unless
such petition be presented to the county commissioners, after
due notice has been given, they have no jurisdiction in the
location of a county road. Id......cveeieveirnrinnninnns 252

Lad

: If the county commissioners act without
such notice being given, and petition filed, signed by at least
ten resident land owners of the county, the location would be
L+ 15 T 7 252

: TRESPASS. Where the location of a county road over
the locus in quo is plead in justification of an alleged tres-
pass, it is necessary that these preliminary jurisdictional steps
be established, or the defense will fail. Id....... etenaas 252

: EVIDENCE. Testimony showing a survey,
and plat of a road, is immaterial, unless it be shown that the
requisite notice had been given, and petition for the road
filed. I1d...... teitesirnereeernaacen iereisaanee cevaes.. 252

6. Duties of Supervisors: acriox against. The duties of a
supervisor of public roads are of a general public nature, and
he acts for the public at large, and therefore an action, at the
common law, will not lie against him by an individual for an
injury occasioned to his person or property, by reason of a
defect in a public road or bridge. McConnell v. Dewey..... 885

8

5.

. It is alone within the province of the legis-
lature to define and regulate the duties and responsibilities of
such public officer. Id.............. ceretercnnivasranass 385

7. ——

SALARY.
See OrFFICER.

SALE.

1. Conditional Sale. A sale and delivery of goods, on condi-
tion that the property is not to vest until the purchase money
is paid or secured, does not pass the title to the vendee until
the condition is performed  Aultman v. Mallory. ......... 178
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2.

No one can sell a greater interest in property than he
possesses, unless the real owner so far encourages and sanc-
tions the sale as to be estopped from asserting title to the
property sold, Td...o.oiviiieiiiiiiiiiarieceieianeaas 178

8. Possession of Property. In sales of property, unless
otherwise expressed, it is implied that the seller may retain
the possession until the price is paid. Horacek ». Keebler.. 855

4, Performance. Where a day certain is fixed within which
the consideration is to be paid, performance or a tender
thereof must be made within the time, or the seller will not
bebound. J@ .cecureeerereiensioieneianoissocsasassas . 855

See ConTtrACT. FRAUD. JUDICIAL SALE. RESCIssIoN.
Taxges, 2, 3. WARRANTY.

SCHOOL FUND.

1. Constitutional Law. Sections three and four, Article
VII1, of the Constitution, must be construed so as to apply
the rents of unsold school lands to the support and main-
tenance of common schools throughout the state, and not to
be vested in the permanent school fund. State v. McBride. 102

2. Escheated Estates. Upon the death of a tenant in fee
with defect of heirs, the title and right of possession to the
lands, and also to his personal estate, eo instanti vest in the
state, and by the operation of the laws of this state all sach
estate, real and personal, immediately becomes and consti-
tutes a part of the general school fund of the state. State
ex rel. Roberts v. Reeder. ..o veeveeiiieiianiieieinncans 203

SCHOOL LANDS.

1. Failure to Pay Interest. The mere failure of a pur-
chager to pay the interest due on school lands purchased
from the state on credit, does not of itself work a forfeiture
of his interest in such lands. Swmith v. White....... vevees 405

: STATUTORY REQUIREMENTS. Sec. 18, Chap. 70, Gen-
eral Statutes, provides that notice shall be given by the
county treasurer to the purchaser, stating the delinquency
complained of, and requiring the removal thereof by the ful-
fillment of the covenants of the bond and contract; and
until such notice has been given, in the manner required by
law, a purchaser cannot be divested of his interest in such
lands. Id...ce..v.... e teteeeceanaiiseieaateaarnons ... 405

SET-OFF.
1. Set-off. The insolvency of a party against whom a set-off

2.
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is claimed, is a sufficient ground for a court of chancery to
decree such set-off in cases mnot provided for by statute.
Thrall o. Omaha Hotel ... ...oovuueeenereenvineeeaeanas .. 295

See LANDLORD AND TENANT.

SHERIFF.

1. Compensation for Keeping Prisoners. Where a

2.

8.

sheriff has the custody of two prisoners from different coun- -
ties for safe keeping, the compensation is no greater than if
they belonged to the same county. Jawmes ». Lincoln County 38

The expense in such case should be borne by the two
counties in equal proportions. Jd..........cceeeeiiecanean 38

In a suit by the sheriff against one of the counties
to recover for such services, he is only entitled to one-balf
the wholeamount. Id........c.cvviievennnnns. o eues ceees 38

See Juprcriar Savg, 8, 9, 10.

SIDEWALKS.
See MunIcIPAL, CORPORATIONS.

STATUTES.

1. Construction. The clause in the statute (civil code, sec.

484), *“in all other cases the writ of execution first delivered
to the officer must be first satisfied,” must be construed as
relating to executions in the hands of the officer at the time
of the sale, and not to any executions returned by the officer
with or without a levy thereon. Hibbard v. Weil & Kahn.. 41

2., ———.,- The words ‘‘usual place of residence’’ mean the

7.

place of abode at the time of service. Seymour v. Street... 85
. A mortgage is not a *‘specialty” within the meaning
of the statute of limitations. Id......eeivenviveniinnnnnsn 85
The words ‘‘all county officers '’ in the first section

(subdivision *‘ Removal from Office.”” Gen. Stat., 250) do
not include county commissioners. Hutchinson v. Ashburn, 402

The proviso to section seventeen of the civil code,
relative to ‘ proceedings in rem ' applies to mortgages.
Peters 0. Dunnells...oeveeiianeises svarseceoarnsonasenn . 460

In the construction of statutes, the earliest continues
in force, unless the two are clearly inconsistent with, and
repugnant to each other. White v. City of Lincoln......... 505

. There is no repugnancy between the provisions of
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section 350, chapter 29 of the criminal code of the Revised

Statutes [Gen. Stat., 855), and the act entitled ‘“an act to

incorporate cities of the second class and to define their

powers.”’ Approved March 1, 1871, Id........cocvenn... 505

See ApproPRIATIONS, CoONsTITUTIONAL LAaw. CORPO-
RATIONS. CounTy CoMMISSIONERS. ExEcCUTION, 2.
HoMEsTEAD. MORTGAGE.

STATUTES CITED AND CONSTRUED.
REevisED StATUTES, 1866.

Criminal Code, Sec. 336. White v. City of Lincoln......... .e. 505

Jails, Sec. 11, Chap. 29.* James v. Lincoln County........ ... 40

Roads, Sec. 19, Chap. 47. Robinson v. Mathwick.....o.oou.... 254

Towns, Chap. 53. White v. City of Lincoln......cvveevninnn.. 505

GENERAL StaTUTES, 1873.

Attorneys, Chap. 5. Griggs v. White..ceovuveeieeeannnnnnnnn. 468
Cities of the first class, Sec. 81, Chap. 8. White ». City of

Lincoln. .o vooe i e e e e e 505

, Sec. 15, Chap. 8. Omaha v. Olmstead. ... .coou...... 450

Corporations, Secs. 126, 132, Chap. 11. Livesey v. Omaha Hotel. 72
County Commissioners, Secs. 11, 14, Chap. 13. Commissioners v.

KONt oo et et i i it et e teeaans 229

, Sec. 3, Chap. 13. Wehn v. Gage County. 494

Decedents, Secs. 99, 227, Chap. 17. Null v. Jones....... ..... 500
Deeds, Sec. 16, Chap. 61. Uhlv. May. - cuveeeeerernniennnnns 160
Fees, Sec. 5, Chap. 22. Kanev.U.P.R.Revuovvvvevnnnnnn... 108
——, Sec. 20, Chap. 22. Miles v. Miller......oovvveineaenn... 272
Judgment Probate Court, Sec. 18, p. 267. Eaton v. Ryan...... 48

Jurisdiction of Probate Court, Sec. 7, p. 265. Beach v. Cramer. 99
Married Women, Sec. 1, Chap. 41. Davis v. First National

Bank. ... i et e e 240
Official Bonds, Sec. 9, Chap. 6. Kane v. U. P. R. R.eu....... 108
Removal from Office, Sec. 1, Chap. 13. Hutchinson v. Ashburn. 408
Revenue, Sec. 21, Chap. 66. Jones v. Commissioners........... 561

, Secs. 49, 50, 52, Chap. 66. Kanev.U. P.R. R........ 108

. Ryanv. The State......... 282

Sec 61, 64, 67, Cha.p 66. Peet v.0'Brien............. 363
Roads, Secs 10, 16, Chap. 67. McConnell v. Dewey,........... 392
Sckools, Sec. 72, Chap. 68. City of Tecumseh v. Phillips...... 309

School Lands, Sec. 18, Chap. 70. Smith ». White...ee.eve..... 408

CrviL CobE.
Answer, Sec. 99. 4. & N. R. R. v. Washburn.......... eeeees 124
Bill of Exceptions, Sec. 308. Mewis v. Johnson Harvester...... 218

Vor. v—40
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Costs, Sec. 621. Beach v. Cramer..coceun.. Ceeenes cecsesiss 100
Brror, Sec. 584. Furnas v. Nemaha County..«..cooivavienn. .. 368
Evidence, Sec. 394. Birdsallv. Carter.....coeivveiieareeienn, 517
Execution, Secs. 484, 507, Hibbard v. Weil & Kahn........... 45
Forcible Entry and Detention of Real property, Sees. 905, 906,

907. Myers 0. KOenig. oo ovevivrvrneninne vonivnniannnns 421
Judgment, Secs. 477, 484, 509. Hibbard v. Weil & Kahn.... .43, 46
Limitation of Actions, Secs. 10, 17. Seymour v. Street. .. .... 87, 89

, Sec. 10, Peters v. Dunnells.. ..o oiveiineeinenannnnns 464
Ministerial Officer, Sec. 897, Brock v. Hopkins -«..ocoieeeeen. 236
New Trial, Sec. 602. Iler v. Darnell.... «voevviiiiavnnnninns 192
Pleading, Secs. 92, 99. School District v. Shgemaker........... 87

, Sec. 109. Dillon v. Russell & Holmes..ev.vnerennnenan, 488
Replevin, Sec. 191.  School District v. Shoemaker.....oevieeans 38
Review of Judgment, Sec. 584. Iler v. Darnell................ 192
Stay of Execution, Sec. 480. Brock v. Hopkins..ee.oeeeeaennn. . 235
Trial of Right of Property, Sec. 487. Storms v. Eaton.......... 458

CriMinaL CopE, 1873.
Adultery, Sec. 208. The State v. Way.ceeeeenivieinenaenannns 289
Challenge of Jurors, Sec. 455, Carroll v. The State............ 33

X . Smithv. The State..eeeee seveirveissassonnne 182
—_— . Curry v. The State.coovenener viveiiniiannnn 414
Change of Venue, Sec. 455. Preuit v. The People....conn.... . 380
Jury Viewing Scene of Crime, Sec. 479. Carroll v. The State... 83
Sunday Contract, Sec. 241. Horacek v. Keebler.....coceuvenes. 358
Laws 1869, p. 158. - State v. Reeder..oo.ene.. eersevinies seaas 206

o “ p.172. Reaents v. McConnell... ... teresresarenns 423
“ ¢4 p.150. White v. City of Lincoln. ... «ecovoveinasns 505
“ “ p.186s Jones v. The Commissioners.......... v 561
Laws 1871, p. 82. Pect v.O’Brien..cocveueraveneecarcesaanns 365
Laws 1875, p. 83. James v. Lincoln County...... ercemeneeaas 41
s “ p.268. The Commissioners v. The People.......... 132
“ % 1,304 TheStatev. Reeder...ooveeeevunraannannn. 204
o “ p. 60. LaFlumev.Jones......cocconineencrennans 256
“ ¢« p.100. Ryan v. The State...ceeeescosaicenianenss 279
¢« p 11, TheStatev. Way..ooeonevaseanss RN 289
6 ¢« p, 206, City of Tecumseh v. PRillips.c.o.ocoen ... 310
“ ¢« p. W Peetov. O'Brien..c.c.cveceess teesnreseesss 365
SUNDAY.

See CoxTRACT, 8.

TAXES.
1. Ponalty Attached to Delinquent Taxes. An act which
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provides that a penalty shall attach to and become a part of
a delinquent taxis void. Ryan o. The State..co.cevenvass 276

2. Lien of Purchaser at Tax Sale. The tax lien given to
the purchaser at a tax sale by section 61 of the act of 1869,
does not extend beyond the time limited by law to redeem the
land. Peet 0. O Brien. ...ceeeisosieesserscsescseacrasans 360

8. Foreclosure of Tax Lien. An action to foreclose, by
a purchaser of land at a tax sale, will not lie until the ex-
piration of the two years allowed the owner to redeem the
land, nor until there is a failure of the title acquired by him
under the law. Id...ceeeeieeciacocoosnsasrocanssannnane 360

4. Upon Railroad Lands. Lands donated to the B. & M.
R. R. Co., of which they are in equity the owmers, are tax-
able, notwithstanding the failure of the company to pay cer-
tain costs and charges required by act of congress. But
until the certificate required by section 20 of the act of con-
gress, approved July 2, 1864 was issued, the company did not
become the equitable owners of the lands in suit, and they
were not, therefore, subject to taxation by the state. White

5.

The questlon of the taxation of lands, where there is
no exemption in the grant, is governed by the laws of the
state. Whitev. B.& M. R. R.cvevvvniiiveniinnnnnnn. ... 393

6. Upon Homesteads. A homestead acquired under the ach
of congress becomes liable to state taxation, as soon as the
owner has the right to make his final proof and complete his
title; and an action to restrain the collection of such taxes
will not ie. Bellinger v. White. ceoveveiaaaiaerioinonians 399

7. Deed: covENaNTS. Where it appears that a mortgage
security was given in part payment of the land mortgaged,
and that the same land was sold and conveyed to the mort-
gagor with covenants against all incumbrances thereon,
unpaid tazes, due at the time of the sale, constitute an incum-
brance on the land, and in a foreclosure suit may be pleaded
as an off-set pro tanto. Nesbittv. Campbell........co..n... 429

8. Valuation of Property. Every person and corporation
shall pay a tax in proportion to the value of his, her, or its
property and franchises, and cannot be compelled to pay a
tax greater than in proportion to the va.lue of such property.
Jones v. COMMISSIONErS. eoeescsessseesosens nssointossnns 561

9. Assessment of Personal Property. Under the pro-
visions of section twenty-one of the revenue laws, in the
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assessment of personal property, the taxpayer is entitled to
bave a deduction of bona fide debts owing by him, from the
gross amount of his credits. Id.......................... 561

See CounTy TREASURER, 1,2. Jupicrawn Saig, 7.

TITLE.

8ee CoxsrrrumionaL Law. Degp. EsecrMENT, FoORCI-

-BLE EnTRY. JUDICIAL SALE. REAL PROPERTY. Sare.

TOWNS.
See L1QUoR SELLING. MUNICIPAL CORPORATION.

TRIAL.
See PrRACTICE, 6, 11, 25. WIrNEssEs,

TRIAL OF RIGHT OF PROPERTY.
See Pracrick, 32, 83.

TRESPASS.

1. Where the Location of a county road over the locus in
guo is plead in justification of an alleged trespass, the pre-
liminary jurisdictional steps by which the road was located
must be first established or the defense will fail. Robinson
O Mathwick. ... coooovniiii s

TRUSTS.

1. Trusts. B. was authorized by H. to obtain a loan of a cer-
tain sum of money on his credit, and with it purchase land
for him. B. obtained the loan as authorized and with it pur-
chased the land—taking the title in his own name. H. re-
paid the loan so obtained on his credit. Held, that B. held
the title to the land in trust for H., and must convey it to
him. Hoehne v. Breithreitz..........ccvvuvuennnnnnnnn..

See Acrion, 1.

UNITED STATES
See ELECTIONS, 7.

UNITED STATES HOMESTEAD ACT.

1. Mortgage Upon. A mortgage executed by a settler upon
public lands under the homestead act, after making his
proof of compliance with all the requirements of the law, so
as to entitle him to a patent, is valid, notwithstanding the
patent has not been issued. Jones v. Yoakam. . ...........



2.

3.
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It is no objection to the validity of such mortgage
that it was given to secure a debt contracted before such
proof wasmade. Jd.......oiieiiiiiiiiiieiiiiiaiiienes 265

Section four of said act does not prohibit the owner
of the homestead from pledging the same voluntarily to
secure a pre-existing debt. Its only effect is to protect him
against a compulsory payment of such demand out of the

4. Death of Occupant. Where a settler on the public

6, ——:

lands under the homestead act dies before the completion of
the required residence, his widow, by completing the resi-
dence and cultivation so begun, is entitled to a patent for
the land in her own right to the exclusion of the heirs of
such settler. Perry v. Ashby......coivviviiiiiioiiii.. 291

: WIDOW MAY COMMUTE. Under section eight of said
act, the widow may obtain the title before the completion of
such residence, by making proof of settlement and cultiva-
tion as required of pre-emptors, and paying the minimum or
graduated price. Id.....oovrieniiiniiiiiiiiiiiiiiia 291

: HOLDS TITLE IN HER OWN RIGHT. In ob-
taining title under section eight, the widow forfeits no right,
but holds the land divested of all claim of the heirs of the
Sebtler.  Zd. e ee i i et e et i, 291

7. Taxation of Homesteads. A homestead becomes liable

to state taxation as soon as the owner has the right to make
his final proof and complete his title. Bellinger v. White.. 399

See HoMESTEADS. MORTGAGE.

UNIVERSITY.

1. The Regents of the Universtiy of Nebraska, as

2.

3.

4,

guch corporation, may sue and be sned in matters over which
express authority is given to such corporation. Regents v.
MECONNEI e e e et e e e ia ettt e e et aas 423

The creation of such public corporation by legislative
authority is not repugnant to the constitution. Id

Such public corporation is but part of the machinery
employed in carrying on the affairs of state, and is subject to
be changed, modified, restrained or destroyed, as the general
interests and public exigencies may require, without infringing
private rights. Jd.....ovoiiieiiiiiiiiiiiiiie e 423

Under the legislative acts of 1869 and 1875, the state
treasurer is made the custodian of all the university funds, to
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be disbursed by him upon warrants drawn by the state and-
L0 R DU 423

The university corporation acts simply by delegated
authority, and can exzercise only such powers as are expressly
given to it; and not having corporate power over the univer-
sity funds, it has no authority to bring and maintain an action
to recover such funds. Id............... teee seeresananas 423

5.

USURY.

1. If a person employ another as his agent to loan money, and
puts the funds in his hands for that purpose, if the agent
charge unlawful interest, or even receives from the borrower
a bonus for duch loan the transaction is usurious. Cheney o.

2

In such case the usury may be plead in an action by
the principal although he had no knowledge of the unlawful
agreement, and derived no advantage therefrom. The case of
Philo v. Butterfield. 3 Neb., 256 cited with approval. Id... 261

VENDOR AND VENDEE,

1. Conditional Sale. A sale and delivery of goods, on con-
dition that the property is not to vest until the purchase
money is paid or secured, does not pass the title to the ven-
dee until the condition is performed. Aultman v. Mallory. 178

2. : WAIVER. If the vendor makes a sale with condi-
tions, and afterwards waives his right to the title of the prop-
erty sold, he cannot maintain an action of replevin to recover
the possession; but the question of waiver when put in issue

isone of fact for thejury, Id.......vvvieiiirinnniniennns 180

8. Possession by Vendor. In sales of property, unless other-
wise expressed, it is implied that the vendor may retain pos-
session until the price is paid. Horacek v. Keebler....... . 355

4,

¢ PERFORMANCE. And where a day certain is fixed
within which the consideration is to be paid, performance or
a tender thereof must be made within the time or the vendor

will notbebound. Id.......coveniiinnnn. creterenensses 355
See CoxnTrACT. FRAUD. SALE.
VENUE.
8ee ATTAcEMENT. PRACTICE IN CRiMINAL Casgs, 11,
VERDICT.

1. In Criminal Cases. A verdictin these words: ‘“We, the
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jury, selected, impaneled and sworn in the above entitled
cause, do find the defendant, William M. Preuit, guilty of
murder in the first degree,”” is sufficient, without adding *‘in
manner and form,” etc.  Preuit v. The People........---+

9, ———. Where the highest degree of homicide is charged,
and the verdict is guilty, nothing more is required than to
specify the degree which the jury find, Id...eeeeiiis onns

8. As to setting aside verdict on the ground of being against the
weight of evidence, see Seymour v. Street,85; A. & N. R.
R. v. Washburn, 117; Blackburn v. Ostrander, 219. See,
also, Storms v. Eaton, 454.

4. Assault with Intent to Murder. Under the statute,
an assanlt with intent to murder is but one offense, and if the
indictment contains no other, a general verdict of guilty is
good and valid. Curry v. The State. . oeveeveceevernreceee

WAIVER.

1. Contract: CONDITIONS PRECEDENT. If waiver of the con-
dition precedent in a contract by defendant is pleaded, then
the question whether the defendant has or has not waived
his legal rights, and by his own acts become estopped from
denying his liability under the contract, is a question of fact,
which is alone within the province of the jury to determine
upon the testimony in the case, under proper instructions by
the court, defining what constitutes such waiver. Boehme v.
Omaha THOtel. . o v evvevrenernnanes tosanssansnosnoasscens

. VENDOR AND VENDEE. If a vendor deliver property
to a vendee conditionally, and afterwards waives his right to
the title of the property sold, the question of waiver when
put in issue is one of fact for the jury. Aultman v. Mallory,

2.

See JupeMENT, 12.

WARRANTY.

1. Conditions Precedent. When the soundness of a piece
of machinery is guaranteed by a warranty, one of the condi-
tions of which is that in case of a defect being discovered in
any portion of it, the seller shall be liable only on condition
of the production of the defective piece at the manufactory,
or to the agent by whom it was sold, this is a condition pre-
cedent, and must be complied with, or there can be no recov-
ery. Miller v. Nichols.....ooouceernnmnnneesenernnnennes

9, ———. Where the very defect complained of is fully and
clearly covered by the warranty, no liability can be estab-

311

311

180
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lished against the seller on the ground of fraud in not dis-
closing the defect if known by him at the time of the sale.
In such case the purchaser must rely on the contract of wax-
ranty. Id....oooii

‘When in a contract of warranty there are conditions
precedent to be performed by the purchaser, he must show a
fair, reasonable compliance therewith on his part, in order
that he may be permitted to enforce against the warrantor.
Birdsall, Son & Co.v. Carter............................

3.

WITNESSES.

1. In Criminal Cases. When separate trials are awarded
to parties jointly indicted, each ig a competent witness for
the state upon the trial of the other, without being first
acquitted or convicted, and without a nolle Pprosequi being
first entered upon the indictment. Carroll v. The State. . ..

! INTERESTED WITNESSES. Where informers, detec-
tives, or other persons employed to hunt up testimony against
the accused, are called to testify against him, greater care
should be exercised in weighing their evidence than in the
case of witnesses who are wholly disinterested.  Preuit o.
The People....................o.o ... "

3. Examination of Witnesses. A witness cannot be crogs-
examined as to any fact which is collateral and irrelevant to
the issue, merely for the purpose of contradicting him by
other evidence, if he should deny it, thereby to discredit his
testimony.  Smith v. The State.... ......................

4. Credibility of Witnesses. In case of conflict of testi-
mony the jury must judge of the credibility of witnesses, and
determine the weight due to that of each witness. Young v,
Hibbs «ovnvvvniieiin T

See EvIDENCE.

WORDS AND PHRASES.

See CoNsTITUTIONAL LAW. GounTy ConmM1issIONERS, 5,
StaTuTES.
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