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Patterson. Reversed and remanded with directions.

McCormack, J.
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Stephan, J.
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No. S-03-643: Soukop v. ConAgra, Inc. Affirmed. Gerrard,
J. Stephan, J., not participating.

No. S-03-1108: Bowley v. Bowley. Affirmed. Wright, J.

(xxi)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-01-086: State ex rel. NSBA v. Monjarez. Appeal dis-
missed. See State ex rel. Counsel for Dis. v. Monjarez, 267 Neb.
980, 679 N.W.2d 226 (2004).

No. S-03-153: Grasso v. Cambridge Capacitors. Appeal
dismissed.

No. S-03-160: Mireles v. Department of Corr. Servs.
Appeal dismissed.

No. S-03-587: Irwin v. LaMar’s Donuts Internat. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. S-03-793: Medlock v. Kuhn. Stipulation allowed; appeal
dismissed; each party to pay own costs.

Nos. S-03-1073, S-03-1074: Peterson v. Big Red Roofing
Cos. Stipulation allowed; appeal dismissed.

No. S-03-1397: State v. Dean. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-1411: State v. Neal. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, rule 7B(2);
State v. Weaver, 267 Neb. 826, 677 N.W.2d 502 (2004); State v.
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).

No. S-03-1454: State v. Contreras. Motion for summary rever-
sal sustained; reversed and remanded for new trial. See rule 7C.

No. §-04-051: State v. Patz. Motion for summary affirmance
overruled; appeal dismissed. See rule 7A(2).

No. S-04-075: State v. McNeill. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-177: In re Guardianship & Conservatorship of
Trobough. Motion of appellee for summary dismissal granted
pursuant to rule 7B(1). Order dated January 14, 2004, dealing
with disposition of personal property at issue in In re
Guardianship & Conservatorship of Trobough, 267 Neb. 661,
676 N.W.2d 364 (2004), is vacated as null and void. See In re
Guardianship & Conservatorship of Woltemath, 268 Neb. 33,
680 N.W.2d 142 (2004).
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No. S-04-178: In re Guardianship & Conservatorship of
Trobough. Motion of appellee for summary dismissal granted
pursuant to rule 7B(1). Order dated February 5, 2004, dealing
with personal property at issue in In re Guardianship &
Conservatorship of Trobough, 267 Neb. 661, 676 N.W.2d 364
(2004), is vacated as null and void. See In re Guardianship &
Conservatorship of Woltemath, 268 Neb. 33, 680 N.W.2d 142
(2004). Order dated January 26, 2004, approving special con-
servator fees is interlocutory and, thus, not appealable. See In re
Estate of Lehman, 135 Neb. 592, 283 N.W. 199 (1939).

No. S-04-190: State v. Blueitt. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-213: State v. Barnett. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-462: State ex rel. Tyler v. Britten. Motion of
appellee for summary affirmance sustained; judgment affirmed.
See rule 7B(2).

No. S-04-468: State v. Cook. Motion of appellee for sum-
mary dismissal sustained.

No. S-04-481: Cerny v. Longley. By order of the court,
appeal dismissed for failure to file briefs.

No. S-04-497: State v. Hessler. Motion of appellee for sum-
mary dismissal sustained. See rule 7B(1).

No. S-04-498: In re Estate of Trobough. Motion of appellee
for summary affirmance sustained; judgment affirmed. See rule
7B(2).

No. S-04-531: Hall v. Clarke. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S$-04-625: State v. Davlin. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. S-04-640: State ex rel. Doyle v. Korslund. Stipulation to
remand allowed.

No. S-04-818: In re Guardianship & Conservatorship of
Trobough. Motion of appellee for summary dismissal sus-
tained. See rule 7B(1). _

No. S-04-952: Central Neb. Pub. Power v. Irrigation Well
Owners. Motion of appellee to dismiss for lack of jurisdiction
sustained.
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No. S-04-1067: State ex rel. Counsel for Dis. v. Meissner.
Respondent suspended from the practice of law in the State of
Nebraska until further order of the court.

No. S-04-1304: State v. Jeffrey Hessler. Appeal dismissed
for lack of jurisdiction.
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No. A-02-052: Drew v. Davidson, 12 Neb. App. 69 (2003).
Petition of appellant for further review overruled on May 19,
2004.

No. A-02-095: Allied Prop. & Cas. Co. v. Kreifels. Petition
of appellee for further review overruled on July 8, 2004.

No. A-02-207: First Nat. Bank of Omaha v. Acceptance
Ins. Cos., 12 Neb. App. 353 (2004). Petition of appellee for fur-
ther review overruled on May 19, 2004.

No. A-02-308: White v. White. Petition of appellant for fur-
ther review overruled on June 9, 2004.

No. A-02-621: State v. Malcom, 12 Neb. App. 432 (2004).
Petition of appellant for further review overruled on July 8,
2004. :

No. S-02-688: Detter v. Miracle Hills Animal Hosp., 12
Neb. App. 480 (2004). Petition of appellant for further review
sustained on June 30, 2004.

No. A-02-713: SapaNajin v. Clarke. Petition of appellant for
further review overruled on September 1, 2004.

No. A-02-762: Vanderpool v. Oakland Memorial Hosp.
Dist. Petition of appellant for further review overruled on June
9, 2004.

No. A-02-778: Sorber v. Brumbaugh. Petition of appellee
for further review overruled on September 1, 2004.

No. A-02-789: St. Elizabeth Comm. Health Ctr. v. Penrod.
Petition of appellant for further review overruled on September
1, 2004.

No. A-02-793: Mendlik v. Board of Adj. for City of West
Point. Petition of appellee for further review overruled on June
23, 2004.

No. A-02-817: Hedrick v. City of Waverly. Petition of
appellant for further review overruled on June 9, 2004.

No. A-02-933: State v. Miner. Petition of appellant for fur-
ther review overruled on July 14, 2004.
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No. A-02-936: Cole v. State. Petition of appellees for further
review overruled on September 22, 2004.

No. A-02-970: Freeman v. Griffin. Petition of appellant for
further review overruled on May 26, 2004.

No. A-02-995: Worthon v. Southeast Community College.
Petition of appellant for further review overruled on June 9,
2004.

No. A-02-1012: Reeg v. Leal. Petition of appellant for further
review overruled on September 15, 2004.

No. A-02-1020: Santo v. Neth. Petition of appellant for fur-
ther review overruled on June 9, 2004.

No. A-02-1096: Jacob v. State, 12 Neb. App. 696 (2004).
Petition of appellant for further review overruled on September
22, 2004.

No. A-02-1117: State v. Lee. Petition of appellant for further
review overruled on May 13, 2004.

No. A-02-1138: Smith v. Smith, 12 Neb. App. 597 (2004).
Petition of appellant for further review overruled on September
15, 2004.

No. A-02-1175: Hoberman Realty v. Lamar Advertising
Co. Petition of appellee for further review overruled on
September 1, 2004.

No. A-02-1237: State v. Patterson. Petition of appellant for
further review overruled on July 14, 2004.

No. A-02-1237: State v. Patterson. Petition of appellant pro
se for further review overruled on July 14, 2004, as untimely
filed.

No. A-02-1276: Kotinek v. Willard. Petition of appellant for
further review overruled on November 12, 2004, as untimely
filed.

No. S-02-1307: State v. Wiese. Petition of appellant for fur-
ther review sustained on October 14, 2004.

No. A-02-1312: Armagost v. McFarland. Petition of appel-
lant for further review overruled on November 17, 2004,

No. A-02-1384: Boyle v. Boyle, 12 Neb. App. 681 (2004).
Petition of appellant for further review overruled on September
22, 2004.
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No. A-02-1419: Madson v. TBT Ltd. Liability Co., 12 Neb.
App. 773 (2004). Petition of appellee for further review over-
ruled on October 27, 2004.

No. A-02-1429: State v. Smith. Petition of appellant for fur-
ther review overruled on October 22, 2004, as untimely filed.

No. A-02-1490: State v. Bearshield. Petition of appellant for
further review overruled on May 13, 2004.

No. A-03-001: Muhlbach v. Muhlbach. Petition of appellant
for further review overruled on October 8, 2004, as filed out of
time.

No. A-03-015: Grahovac v. Grahoevac, 12 Neb. App. 585
(2004). Petition of appellee for further review overruled on
September 22, 2004.

No. A-03-019: Searcey v. Nebraska Dept. of Motor
Vehicles, 12 Neb. App. 517 (2004). Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-033: State v. Jim. Petition of appellant for further
review overruled on September 15, 2004.

No. S-03-160: Mireles v. Nebraska Dept. of Corr. Servs.
Petition of appellee for further review sustained on May 13,
2004.

No. A-03-216: Kelley v. Hearthstone Homes. Petition of
appellant for further review overruled on November 10, 2004.

No. A-03-247: State v. Koncaba, 12 Neb. App. 378 (2004).
Petition of appellant for further review overruled on May 19,
2004.

No. A-03-251: State v. Muhs. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-268: State v. Petersen, 12 Neb. App. 445 (2004).
Petition of appellant for further review overruled on May 13,
2004.

No. A-03-288: State v. Fair. Petition of appellant for further
review overruled on July 14, 2004.

No. S-03-297: State v. Banes. Petition of appellee for further
review sustained on May 13, 2004.

No. A-03-301: State v. Bradley. Petition of appellant for fur-
ther review overruled on October 27, 2004.



XXX PETITIONS FOR FURTHER REVIEW

No. A-03-335: Fraternal Order of Police v. County of
Douglas. Petition of appellant for further review overruled on
November 10, 2004.

No. A-03-363: State v. Delano. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-382: Hemmer v. Hemmer. Petition of appellee for
further review overruled on November 10, 2004.

No. A-03-393: Medical Enters. v. City of Lincoln. Petition
of appellant for further review overruled on October 27, 2004.

No. A-03-404: Haag v. Haag. Petition of appellant for further
review overruled on November 10, 2004.

No. A-03-424: In re Guardianship & Conservatorship of
Taya S. Petition of appellee for further review overruled on
September 29, 2004.

No. A-03-437: Gaston v. Gaston. Petition of appellee for fur-
ther review overruled on October 27, 2004.

No. A-03-438: State v. Conn, 12 Neb. App. 635 (2004).
Petition of appellant for further review overruled on September
1, 2004.

No. A-03-451: City of Bellevue v. Engler. Petition of appel-
lant for further review overruled on November 17, 2004.

No. A-03-455: Ryan v. Galbraith. Petition of appellant for
further review overruled on November 24, 2004.

No. A-03-465: State v. Luebbert. Petition of appellee for
further review overruled on September 1, 2004.

No. S-03-467: State v. Wisinski, 12 Neb. App. 549 (2004).
Petition of appellant for further review sustained on June 23,
2004.

No. $-03-481: Kam v. IBP, inc., 12 Neb. App. 855 (2004).
Petition of appellee for further review sustained on November
17, 2004.

No. A-03-496: Bazer v. G & G Mfg. Petition of appellant for
further review overruled on June 16, 2004.

No. A-03-499: State v. Thompson. Petition of appellant for
further review overruied on May 13, 2004.

No. A-03-502: Widtfeldt v. Eaton Corp. Petition of appel-
lant for further review overruled on May 13, 2004.

No. A-03-508: State v. Brown. Petition of appellant for fur-
ther review overruled on June 16, 2004.
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No. A-03-523: State v. Badger. Petition of appellant for fur-
ther review overruled on September 22, 2004.

No. S-03-525: Sweeney v. Kerstens & Lee, Inc., 12 Neb.
App. 314 (2003). Petition of appellees for further review sus-
tained on May 13, 2004.

No. A-03-549: Baumbach v. Hauxwell. Petition of appellee
for further review overruled on November 17, 2004.

No. A-03-552: Martinez-Najarro v. IBP, inc., 12 Neb. App.
504 (2004). Petition of appellee for further review overruled on
September 1, 2004.

No. S$-03-603: Kellogg v. Department of Corr. Servs.
Petition of appellant for further review sustained on June 9,
2004.

No. A-03-609: State v. Goettsche. Petition of appellant for
further review overruled on May 13, 2004.

No. S-03-618: Dyer v. Neth. Petition of appellant for further
review sustained on September 1, 2004.

No. A-03-637: State v. Huffman. Petition of appellant for
further review overruled on September 1, 2004.

Nos. A-03-650, A-03-652, A-03-653: In re Interest of
Tesia S. et al. Petitions of appellant for further review overruled
on May 19, 2004.

No. A-03-651: In re Interest of Crystal C., 12 Neb. App.
458 (2004). Petition of appellant for further review overruled on
May 19, 2004.

No. A-03-656: State v. Cutshall. Petition of appellant for
further review overruled on November 17, 2004.

No. A-03-657: State v. Houpt. Petition of appellant for fur-
ther review overruled on July 14, 2004.

No. A-03-659: Farris on behalf of Farris v. Wurtele.
Petition of appeliant for further review overruled on June 23,
2004. ‘

No. A-03-672: State v. Moses. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-682: Kortum v. Kortum. Petition of appellant for
further review overruled on September 1, 2004.

Nos. A-03-690, A-03-691: State v. Weiler. Petitions of appel-
lant for further review overruled on May 19, 2004.



XXXii PETITIONS FOR FURTHER REVIEW

No. A-03-707: State v. Valasek. Petition of appellant for fur-
ther review overruled on October 14, 2004.

No. A-03-711: Benson v. Casey Industrial, 12 Neb. App.
396 (2004). Petition of appellee for further review overruled on
May 13, 2004.

No. A-03-728: State v. Velazquez. Petition of appellant for
further review overruled on May 19, 2004.

No. A-03-763: Delano v. Delano. Petition of appellant for
further review overruled on November 10, 2004.

No. A-03-787: State v. Nichols. Petition of appellant for fur-
ther review overruled on June 23, 2004.

No. A-03-788: State v. Huff. Petition of appellant for further
review overruled on July 14, 2004.

No. A-03-857: State v. Trusler. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-871: State v. Davlin. Petitions of appellant for fur-
ther review overruled on May 13, 2004.

No. A-03-879: State v. Peterson. Petition of appellant for
further review overruled on September 1, 2004.

No. A-03-899: Wagner v. Wagner. Petition of appellant for
further review overruled on October 27, 2004.

No. A-03-912: In re Interest of Caleb H. & Savannah H.
Petition of appellant and appellee State for further review over-
ruled on June 9, 2004.

No. A-03-912: In re Interest of Caleb H. & Savannah H.
Petition of appellee Charles H. for further review overruled on
June 9, 2004.

No. A-03-925: State v. Romo, 12 Neb. App. 472 (2004).
Petition of appellant for further review overruled on July 14,
2004.

No. A-03-966: State v. Hernandez. Petition of appellant for
further review overruled on September 15, 2004.

No. S-03-971: Zoucha v. Touch of Class Lounge. Petition of
appellant for further review sustained on September 15, 2004,

No. A-03-979: State v. Dalton. Petition of appellant for fur-
ther review overruled on November 10, 2004. _

No. A-03-983: Gressett v. Becton-Dickinson Co. Petition of
appellant for further review overruled on May 13, 2004.
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No. A-03-987: Williamson v. Werner Enters., 12 Neb. App.
642 (2004). Petition of appellant for further review overruled on
September 1, 2004.

No. A-03-997: Pserros v. Department of Corr. Servs.
Petition of appellant for further review overruled on November
19, 2004, as untimely filed.

No. A-03-1017: State v. Hittle. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-1019: State v. Spiehs. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-1024: Kaltsounis v. Chappelear. Petition of appel-
lant for further review overruled on November 17, 2004.

No. A-03-1041: Martin v. Department of Corr. Servs.
Petition of appellant for further review overruled on May 13,
2004.

No. S-03-1046: State v. Petty. Petition of appellant for fur-
ther review overruled on September 22, 2004.

No. S-03-1046: State v. Petty. Petition of appellee for further
review sustained on September 22, 2004.

No. A-03-1119: State v. Garcia. Petition of appellant for fur-
ther review overruled on November 10, 2004.

No. A-03-1122: Cole v. State. Petition of appellant for fur-
ther review overruled on September 1, 2004.

Nos. A-03-1127, A-03-1128: State v. Bartlett. Petitions of
appellant for further review overruled on September 15, 2004.

No. A-03-1139: In re Interest of Caleb N. Petition of appel-
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No. A-03-1152: State v. Murray. Petition of appellant for
further review overruled on May 19, 2004.

No. A-03-1159: State v. Harper. Petition of appellant for
further review overruled on May 13, 2004.
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No. A-03-1210: State v. Johnston. Petition of appellant for
further review overruled on June 23, 2004.
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No. A-03-1293: State v. Ramirez-Flores. Petition of appel-
lant for further review overruled on June 9, 2004.
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No. A-04-355: State v. Dill. Petition of appellant for further
review overruled on September 22, 2004.
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Xxxviii PETITIONS FOR FURTHER REVIEW

No. A-04-784: Schade v. Board of Parole. Petition of appel-
lant for further review overruled on November 17, 2004.
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1. Paternity: Appeal and Error. In a filiation proceeding, questions concerning child
custody determinations are reviewed on appeal de novo on the record to determine
whether there has been an abuse of discretion by the trial court, whose judgment will
be upheld in the absence of an abuse of discretion. In such de novo review, when the
evidence is in conflict, the appellate court considers, and may give weight to, the fact
that the trial court heard and observed the witnesses and accepted one version of the
facts rather than another.

2. Taxation: Appeal and Error. An award of a dependency exemption is reviewed de
novo to determine whether the trial court abused its discretion.

3. Moot Question: Words and Phrases. A moot case is one which seeks to determine
a question which does not rest upon existing facts or rights, in which the issues pre-
sented are no longer alive.

4. Modification of Decree: Child Support. When a party owes past-due child support,
the failure to pay must be found to be a willful failure to pay, in spite of an ability to
pay, before an application to modify child support may be dismissed on the basis of
unclean hands.

5. Child Custody. While an unwed mother is initially entitled to automatic custody of
the child, the issue must ultimately be resolved on the basis of the fitness of the par-
ents and the best interests of the child.

6. __.In determining a child’s best interests under Neb. Rev. Stat. § 42-364 (Reissue
1998), courts may consider factors such as general considerations of moral fitness of
the child’s parents, including the parents’ sexual conduct; respective environments
offered by each parent; the emotional relationship between child and parents; the age,
sex, and health of the child and parents; the effect on the child as the result of contin-
uing or disrupting an existing relationship; the attitude and stability of each parent’s
character; parental capacity to provide physical care and satisfy educational needs of
the child; the child’s preferential desire regarding custody if the child is of sufficient
age of comprehension regardless of chronological age, and when such child’s prefer-
ence for custody is based on sound reasons; and the general health, welfare, and social
behavior of the child.
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7. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrain from
action, but the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system.

8. Paternity: Taxation: Child Custody: Waiver. A court having jurisdiction in a fili-
ation proceeding shall have the power to allocate tax dependency exemptions as part
of a custody order and may order the custodial parent to execute a waiver of his or her
right to declare the tax exemptions if the situation of the parties so requires.

9. Visitation: Appeal and Error. The matter of travel expenses associated with visita-
tion is initially entrusted to the discretion of the trial court, and although reviewed de
novo on the record, the trial court’s determination will normally be affirmed absent
an abuse of discretion. ’

10. Visitation. There is no immutable standard for the allocation of travel expenses asso-
ciated with visitation, and instead the determination of reasonableness is made on a
case-by-case basis.

11. Parent and Child: Visitation. A reasonable visitation schedule is one that provides a
satisfactory basis for preserving and fostering a child’s relationship with the noncusto-
dial parent, and the determination of reasonableness is to be made on a case-by-case
basis.

12. Paternity: Visitation: Jurisdiction: Appeal and Error. Where, in a filiation proceed-
ing, a noncustodial parent of a child who resides with a custodial parent in another state
requests a Nebraska court having jurisdiction to specify his or her visitation rights and
parenting time, it is an abuse of discretion not to do so.

Appeal from the District Court for Saline County: ORVILLE L.
Coapy, Judge. Affirmed in part, and in part vacated and remanded
for further proceedings.

Darik J. Von Loh, of Hernandez, Frantz & Von Loh, for
appellant.

Bradley T. Kalkwarf, and, on brief, Vicky L. Johnson for
appellee Seangsouriyan Pathammavong.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAck, and MILLER-LERMAN, JJ.

STEPHAN, J.

The appellant, Mandy Struebing (Mandy), and the appellee,
Seangsouriyan Pathammavong (Sean), are the natural parents of
Taylar Chae Pathammavong (Taylar), a minor child, who was
born out of wedlock. Mandy appeals from an order of the dis-
trict court for Saline County awarding permanent custody of
Taylar to Sean.
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I. BACKGROUND

Mandy gave birth to Taylar on August 25, 1995. In paternity
proceedings instituted by the State of Nebraska on behalf of
Taylar, the district court for Saline County entered an order on
January 8, 1996, finding Sean to be Taylar’s father and ordering
him to pay child support.

Mandy, Sean, and Taylar lived together, initially in Nebraska
and then in Texas, from the time Taylar was 2 months old until
she was approximately 2 years old. In October 1997, Mandy
took Taylar to live with her and a male companion in Arlington,
Texas, approximately 20 miles from where Sean was then living.
They remained there for approximately 1 year and then moved
to Mansfield, Texas, located approximately 35 miles from
Sean’s residence. Mandy returned to Nebraska with Taylar in
June 1999, without giving prior notice to Sean. During the ensu-
ing 3 years, Mandy and Taylar lived in at least five different
locations in Sprague and Crete, Nebraska.

During this period, the parties had an informal arrangement
whereby Sean would have visitation with Taylar at Christmas
and one or two other times per year in Nebraska, usually on
major holidays. In addition, Taylar would spend between 4 to 8
weeks with Sean in Texas each summer. Sean testified that he
would call Taylar approximately twice each month but was often
unable to reach her because either the telephone had been dis-
connected or Mandy had moved without informing him.

On November 26, 2001, Mandy was convicted of driving while
under suspension and sentenced to a period of incarceration. On .
May 1, 2002, while her appeal was pending but in anticipation of
her incarceration, Mandy executed a power of attorney authoriz-
ing her mother, Cynthia Boshart, to have the care and custody of
Taylar for a period of 6 months. Sean was not informed of
Mandy’s conviction or the possibility of her incarceration. Mandy
lost her appeal and was incarcerated for a period of 60 days from
June 11 to August 8. Mandy and members of her family concealed
this information from Sean. During Mandy’s incarceration,
Boshart told Sean that Mandy was in Ogallala, Nebraska, taking
care of a sick relative and that Taylar’s summer visitation was to
be limited to only 1 week. When Sean tried to contact Mandy to
request more time with Taylar, he was unable to reach her. Sean
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kept Taylar in Texas and contacted his former attorney in
Nebraska to assist him in determining Mandy’s whereabouts. This
inquiry led to Sean’s discovery of Mandy’s incarceration.

When Sean did not return Taylar to Nebraska as Boshart had
instructed, she filed a petition in Lancaster County Court seek-
ing to be appointed Taylar’s guardian. A hearing was held on the
guardianship petition on July 30, 2002, at which both Boshart
and Sean appeared. The matter was continued, but was ulti-
mately dismissed before the next scheduled hearing.

On August 5, 2002, Sean filed an ex parte application in the
district court for Saline County in which he sought temporary
and permanent child custody and child support. The court
granted Sean temporary custody and set a permanent custody
hearing, which hearing was continued at Mandy’s request. At
the September 26 hearing, Sean and Mandy presented evidence
in support of their respective claims for permanent custody of
Taylar. In an order entered on October 30, the district court
determined that it was in Taylar’s best interests to remain in
Sean’s custody, subject to Mandy’s reasonable rights of visita-
tion. The order directed that Mandy was to “pay her own costs
with regard to visitation.” However, in ordering her to pay child
support in the amount of $215 per month, the court noted that
this amount represented a.‘“deviation of $50.00 per month from
the Nebraska Child Support Guidelines as a visitation expense
for the benefit of [Mandy].” The district court awarded Sean the
right to claim the income tax exemption for Taylar. Mandy per-
fected this timely appeal.

II. ASSIGNMENTS OF ERROR

Mandy assigns, consolidated and restated, that the district
court erred in (1) granting Sean’s ex parte temporary custody
order, (2) awarding Sean permanent custody of Taylar, (3) fail-
ing to grant Mandy specific parenting time, (4) granting Sean
the income tax exemption for Taylar, and (5) ordering Mandy to
provide visitation transportation when it did not grant her a devi-
ation from the Nebraska Child Support Guidelines.

III. STANDARD OF REVIEW
[1] In a filiation proceeding, questions concerning child cus-
tody determinations are reviewed on appeal de novo on the record
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to determine whether there has been an abuse of discretion by the
trial court, whose judgment will be upheld in the absence of an
abuse of discretion. In such de novo review, when the evidence is
in conflict, the appellate court considers, and may give weight to,
the fact that the trial court heard and observed the witnesses and
accepted one version of the facts rather than another. State ex rel.
Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994); Lancaster
v. Brenneis, 227 Neb. 371, 417 N.W.2d 767 (1988).

[2] An award of a dependency exemption is reviewed de novo
to determine whether the trial court abused its discretion. See
Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 (1997).

IV. ANALYSIS

1. Ex PARTE TEMPORARY CUSTODY ORDER

Mandy argues that the trial court erred in granting Sean’s ex
parte temporary custody order because he failed to plead those
facts required under Neb. Rev. Stat. § 43-1209 (Reissue 1998),
see, currently, Neb. Rev. Stat. § 43-1246 (Supp. 2003) of the
Uniform Child Custody Jurisdiction and Enforcement Act, and
because he neither requested the court’s permission to remove
Taylar from Nebraska during the pendency of the action, nor
notified the court that he would be doing so.

It is undisputed that the application for temporary and per-
manent custody filed on behalf of Sean in the Saline County
District Court lacked certain information required by § 43-1209,
including Taylar’s whereabouts for the preceding 5 years and the
fact that Sean was living in Texas, not Nebraska. In addition, the
application failed to disclose the pending guardianship proceed-
ing in Lancaster County. At the hearing on the ex parte motion,
Sean’s attorney acknowledged that she had mistakenly failed to
include such information.

[3] Sean argues on appeal that the trial court did not err in
granting his ex parte temporary custody order, which did not
greatly differ from his normal summer visitation schedule with
Taylar, and that even if it was erroneous, the temporary order was
rendered moot when the permanent custody order was entered on
October 30, 2002. A moot case is one which seeks to determine
a question which does not rest upon existing facts or rights, in
which the issues presented are no longer alive. Rath v. City of
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Sutton, 267 Neb. 265, 673 N.W.2d 869 (2004); Stoetzel & Sons
v. City of Hastings, 265 Neb. 637, 658 N.W.2d 636 (2003). The
issue of whether the temporary order was granted in error was
relevant only from the time it was ordered until it was replaced
by the order determining Taylar’s permanent custody placement.
Therefore, the issues pertaining to the ex parte order are moot
and need not be addressed in order to resolve this appeal.

2. PERMANENT CUSTODY

Mandy contends that the district court erred in awarding per-
manent custody of Taylar to Sean because (1) Sean failed to
meet the two-part test laid out in Farnsworth v. Farnsworth, 257
Neb. 242, 597 N.W.2d 592 (1999), for removal of a child from
the jurisdiction of this state, (2) Sean came before the court with
unclean hands because he was over $5,000 in arrears on his
child support obligation, and (3) it was not in Taylar’s best inter-
ests to change custody.

(a) Legal Standard

Mandy argues that the two-part test from Farnsworth, supra,
most recently applied in Vogel v. Vogel, 262 Neb. 1030, 637
N.W.2d 611 (2002), is applicable in this case. The test requires a
custodial parent who is seeking permission to relocate to another
state with a minor child to prove that the parent has a legitimate
reason for leaving the state and that such a move is in the best
interests of the child. Unlike Farnsworth and Vogel, however, this
case does not concern parental relocation or the modification of
a previous court-ordered custody agreement. The order before us
on appeal is the first court order assigning custody to one parent
or the other, and therefore modification was never an issue. In
addition, the parents in this case have lived over 600 miles apart
for a number of years prior to the custody determination. The
issue before the district court was not whether one or the other of
the parents was free to relocate with the child, but, rather, which
parent should be awarded permanent custody of Taylar as a mat-
ter of initial judicial determination. This question must be
resolved on the basis of the fitness of the parents and the best
interests of the child. State ex rel. Grape v. Zach, 247 Neb. 29,
524 N.W.2d 788 (1994); Lancaster v. Brenneis, 227 Neb. 371,
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417 N.W.2d 767 (1988). Accordingly, the district court was not
required to apply the Farnsworth standard in resolving the dis-
puted custody issue in this case.

(b) Unclean Hands
[4] Mandy argues that because Sean was not current on his

child support obligation, he should have been barred from seek-
ing custody under the doctrine of unclean hands. With respect to
that doctrine, we have stated:

“‘“Whenever a party, who, as actor, seeks to set the judi-

cial machinery in motion and obtain some remedy, has vio-

lated conscience, or good faith, or other equitable princi-

ple, in his prior conduct, then the doors of the court will be

shut against him in limine; the court will refuse to interfere

on his behalf, to acknowledge his right, or to award him

any remedy.”’”
Marr v. Marr, 245 Neb. 655, 658, 515 N.W.2d 118, 120 (1994),
quoting Voichoskie v. Voichoskie, 215 Neb. 775, 340 N.W.2d 442
(1983). Generally, issues of child support and custody are
treated as separate and distinct issues. See Brown v. Brown, 260
Neb. 954, 621 N.W.2d 70 (2000). We have also held that when
a party owes past-due child support, the failure to pay must be
found to be a willful failure to pay, in spite of an ability to pay,
before an application to modify child support may be dismissed
on the basis of unclean hands. Marr, supra; Voichoskie, supra.

Mandy relies on Snodgrass v. Snodgrass, 241 Neb. 43, 486

N.W.2d 215 (1992), in which a noncustodial father, after having
been found to be in willful contempt of court for failure to make
child support payments for his two minor children, filed an appli-
cation to modify the divorce decree. In the application, he alleged
that he was not the father of the older child and sought a paternity
determination as well as custody of the younger child. The mother
of the children successfully contended that the application should
be dismissed on the ground that the petitioner had failed to come
to the court with clean hands by virtue of the contempt order and
child support arrearage. In affirming the district court’s dismissal
of the application, we determined that it was supported by a
record which showed that the “[father’s] conduct since the disso-
lution of the marriage has been to pay no child support unless
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compelled by the court” and that it was his “flagrant and contin-
uing contempt of court” which precluded him from obtaining
relief. Snodgrass, 241 Neb. at 48, 486 N.W.2d at 218.

At the time of the hearing in this case, Sean had recently
returned to his job as an airline worker after being furloughed
following the September 11, 2001, terrorist attacks. Although
Sean had been paying child support for Taylar, he had done so
sporadically at times and at the time of trial was over $5,000 in
arrears. Since his return to work, however, Sean had been pay-
ing his current support obligation as well as making payments
on the past-due amounts. Although it is undisputed that Sean
was in arrears on his child support, there has never been a find-
ing of contempt or of willful or intentional withholding of sup-
port. The record does not reflect that Sean sought custody of
Taylar in order to avoid his past-due or current child support
obligations. Unlike the circumstances in Snodgrass, this record
does not reflect willful and contumacious nonpayment of child
support which would bar Sean from seeking custody under the
unclean hands doctrine.

(c) Best Interests

[5]1 Mandy contends that the district court erred in determining
that it was in Taylar’s best interests to be in the custody of Sean.
While an unwed mother is initially entitled to automatic custody
of the child, the issue must ultimately be resolved on the basis of
the fitness of the parents and the best interests of the child. State
ex rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994). In fil-
iation proceedings, we have applied the standards for determina-
tion of custody set forth in Neb. Rev. Stat. § 42-364(2) (Reissue
1998), thus disregarding the fact that a child was born out of wed-
lock in deciding custody disputes between natural parents. State
ex rel. Ross v. Jacobs, 222 Neb. 380, 383 N.W.2d 791 (1986); Cox
v. Hendricks, 208 Neb. 23, 302 N.W.2d 35 (1981). Section
42-364(2) sets forth the following nonexhaustive list of factors to
be considered in determining the best interests of a child for pur-

poses of awarding custody:
(a) The relationship of the minor child to each parent
prior to the commencement of the action or any subsequent

hearing;
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(b) The desires and wishes of the minor child if of an age
of comprehension regardless of chronological age, when
such desires and wishes are based on sound reasoning;

(c) The general health, welfare, and social behavior of
the minor child; and

(d) Credible evidence of abuse inflicted on any family or
household member.

[6] In determining a child’s best interests under § 42-364,
courts may consider factors such as general considerations of
moral fitness of the child’s parents, including the parents’ sexual
conduct; respective environments offered by each parent; the
emotional relationship between child and parents; the age, sex,
and health of the child and parents; the effect on the child as the
result of continuing or disrupting an existing relationship; the
attitude and stability of each parent’s character; parental capac-
ity to provide physical care and satisfy educational needs of the
child; the child’s preferential desire regarding custody if the
child is of sufficient age of comprehension regardless of chrono-
logical age, and when such child’s preference for custody is
based on sound reasons; and the general health, welfare, and
social behavior of the child. Marcovitz v. Rogers, 267 Neb. 456,
675 N.W.2d 132 (2004).

Both parents presented evidence in support of their respective
claims that it was in Taylar’s best interests to be placed in their
permanent custody. Mandy testified that since her release from
incarceration, she has been living with Boshart and working full
time at a telemarketing firm. She testified that Taylar has her
own room in Boshart’s home. Sean testified that he was working
full time at American Airlines and was living with his mother
and brother in a four-bedroom home. At the time of trial, Sean
was sharing a bedroom with Taylar, but he stated that depending
on the outcome of the trial, it was his intention to have Taylar’s
own bedroom ready within a week.

The record reflects that Taylar does very well in school but that
she missed an excessive number of days in kindergarten and first
grade while in Mandy’s custody. Mandy’s explanation for the
excessive absences was that Taylar “was sick a lot” and “didn’t
want to go” to kindergarten. Shari Keola, Sean’s sister, testified
that Mandy had provided daycare for Keola’s four children but
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that she terminated the arrangement because Mandy was either
late in taking her children to school or they did not go at all. Sean
testified that since she has been in his custody, Taylar is healthy
and enjoys school. Sean is a member of the PTA, and also works
as a substitute teacher. Sean takes Taylar to a Christian church on
Sundays and also plans to introduce her to Buddhism because he
feels it is important for her to understand his culture.

Each parent presented evidence disparaging the stability and
moral fitness of the other. Court records reflect that from
February 1994, when Mandy was still a minor, to May 2002, she
has been arrested for and convicted of numerous traffic and
criminal offenses. The majority of offenses with which she has
been charged relate to operation of a motor vehicle and include
numerous traffic and speeding violations, as well as five or six
occurrences of driving under suspension. In addition, Mandy
was arrested once in 2000 and twice in 2002 on charges of pos-
session of marijuana. At the custody hearing, Mandy testified
that she no longer uses marijuana and that the last time she had
used it was in April of that year. Sean testified that when he vis-
ited Mandy in November 2001, he failed to recognize her
because of her “weight loss and her scabbed arms and her dingy
hair.” Sean testified that Mandy’s explanation for her appear-
ance was that she had been using methamphetamines.

Mandy married a Mexican national in April 2002. She testified
that she has known him for 3 years but that she has never lived
with him and that he was deported during her incarceration. Keola
testified that Mandy told her she had received $10,000 for marry-
ing this person, but Mandy denied having received any money.

Mandy testified that Sean physically abused her on three occa-
sions. The first occasion was May 18, 1996, when they fought
over money and Sean punched or pushed Mandy after she broke
a window in his car. Mandy filed a police report following the
incident which led to Sean’s being convicted of a Class I misde-
meanor for assault. Mandy also testified that during Memorial
Day weekend in 1996, she and Sean were fighting, and that he
punched her in the back of the head while she was driving. Taylar
and Mandy’s sister were also in the car, and Mandy’s sister cor-
roborated the incident. The third incident occurred on Easter in
1997 at Sean’s mother’s house in Texas when they got into a fight
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and Mandy testified that Sean punched her in the face. Mandy
did not report either the second or third incidents to police. Sean
denied that he was ever aggressive with Mandy other than the
May 18, 1996, incident and testified that he feels he made a mis-
take in that instance and that he has matured since then.

Mandy testified that she would be a better custodial parent
than Sean because she has had Taylar in her care for 7 years and
that she and her family are all that Taylar knows. Sean testified
that it would be in Taylar’s best interests to remain in his cus-
tody because she is doing well in school, making new friends,
and is living in a wholesome environment.

[7] Our task on appeal is to determine whether the trial court
abused its discretion in concluding, based upon the evidence we
have summarized, that it was in Taylar’s best interests to be in the
permanent custody of Sean. A judicial abuse of discretion exists
when a judge, within the effective limits of authorized judicial
power, elects to act or refrain from action, but the selected option
results in a decision which is untenable and unfairly deprives a
litigant of a substantial right or a just result in matters submitted
for disposition through a judicial system. Gase v. Gase, 266 Neb.
975, 671 N.W.2d 223 (2003); Noonan v. Noonan, 261 Neb. 552,
624 N.W.2d 314 (2001). The evidence in this case reflects that
while neither party has an unblemished personal record, both are
fit parents who have established a familial relationship with
Taylar. It appears that Taylar did well while in Mandy’s custody
and has continued to do well in Sean’s custody. Nevertheless,
there is substantial evidence that Mandy has had an unstable
lifestyle marked by numerous law violations, substance abuse,
and frequent changes of residence. In light of this evidence, we
cannot say that the district court abused its discretion in award-
ing custody to Sean. See State ex rel. Ross v. Jacobs, 222 Neb.
380, 383 N.W.2d 791 (1986) (determining that award of custody
to father was not abuse of discretion where there was substantial
evidence of mother’s past unstable lifestyle).

3. OTHER ISSUES

(a) Tax Exemption
[8] Mandy contends that the district court erred in ordering that
Sean shall be entitled to claim the income tax exemption for
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Taylar commencing in 2002. This award is consistent with the
general rule that a custodial parent is presumptively entitled to the
federal tax exemption for a dependent child. See, L.R.C. § 152(e)
(2000); Hall v. Hall, 238 Neb. 686, 472 N.W.2d 217 (1991). We
have held that a Nebraska court having jurisdiction in a divorce
action shall have the power to allocate tax dependency exemp-
tions as part of the divorce decree and may order the custodial
parent to execute a waiver of his or her right to declare the tax
exemptions if the situation of the parties so requires. Hall, supra.
We hold that a court having jurisdiction in a filiation proceeding
possesses the same power. However, we find no circumstances in
this case which would warrant departure from the presumptive
rule by which the dependency exemption is allocated to the cus-
todial parent, and we therefore conclude that the district court did
not abuse its discretion in allocating the exemption to Sean.

(b) Visitation Expenses

Mandy also contends that the district court erred in instructing
her to “pay her own costs with regard to visitation.” She testified
that because of her inability to drive, she would have difficulty
with transportation for visitation if Taylar were permitted to
remain with Sean in Texas, and she requested a deviation from
the Nebraska Child Support Guidelines to help her “provide and
pay for that cost of transportation.” She argues on appeal that the
district court abused its discretion when it did not grant her
requested deviation.

[9,10] “[T]he matter of travel expenses associated with visita-
tion is initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s deter-
mination will normally be affirmed absent an abuse of discretion.”
Vogel v. Vogel, 262 Neb. 1030, 1040-41, 637 N.W.2d 611, 620
(2002). No case has “[set] an immutable standard for the alloca-
tion of travel expenses, and instead the determination of reason-
ableness is made on a case-by-case basis.” Id. at 1041, 637
N.W.2d at 620-21.

The order of the district court expressly stated that the $215
per month Mandy was required to pay in child support “is a
deviation of $50.00 per month from the Nebraska Child Support
Guidelines as a visitation expense” for Mandy’s benefit. We are
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directed to nothing in the record which would substantiate a
claim that the amount of the deviation is inadequate, and we
therefore conclude that Mandy was given the relief that she
requested with respect to visitation expenses.

(c) Parenting Time/Visitation

[11] Mandy argues that the trial court abused its discretion by
awarding her “reasonable rights of visitation” with Taylar rather
than specific parenting time. Generally, a reasonable visitation
schedule is one that provides a satisfactory basis for preserving
and fostering a child’s relationship with the noncustodial parent,
and the determination of reasonableness is to be made on a case-
by-case basis. Vogel, supra.

At trial, Mandy requested that she be awarded visitation rights
every other holiday, as well as 6 to 8 weeks in the summer in the
event Sean was granted permanent custody. The record reflects
that when Taylar was in the custody of Mandy, the parties
arranged for reasonable visitation with Sean without the neces-
sity of a court order. Mandy testified that she had been “pretty
lenient” with Sean, allowing him to see Taylar “whenever he
wants,” and that she had never denied him visitation. Sean indi-
cated at trial that he likewise had no objections to Mandy’s being
awarded reasonable rights of visitation. The district court did not
explain its reasons for ordering “reasonable rights of visitation”
instead of a specific visitation schedule.

[12] Although we have held that the initial custody determina-
tion in this case was not governed by the analysis used in parental
relocation cases, it nevertheless does involve circumstances
where the custodial and noncustodial parents reside in different
states hundreds of miles apart. Thus, as in the parental relocation
cases, preservation of the familial relationship between the minor
child and the noncustodial parent is an important objective in the
exercise of the court’s equity jurisdiction. In the absence of a
stipulation or agreement, the fact that the parties were able to
agree upon reasonable visitation before custody became a con-
tested issue provides no assurance that they will be able to do so
now that the court has resolved the issue in favor of one parent
and against the other. Where, as here, a noncustodial parent of a
child who resides with a custodial parent in another state requests
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a Nebraska court having jurisdiction to specify his or her visita-
tion rights and parenting time, we conclude that it is an abuse of
discretion not to do so. Resolution of this issue as a part of the
custody determination serves the best interests of the child, the
parents, and efficient judicial administration.

The record does not afford sufficient current information about
the circumstances of the parties to enable us to fashion a specific
visitation order. Accordingly, we vacate that portion of the decree
granting Mandy “reasonable rights of visitation” with Taylar and
remand the cause for further proceedings for a determination of
Mandy’s specific visitation rights and parenting time.

V. CONCLUSION
The judgment of the district court is affirmed in all respects,
except that portion of the judgment ordering “reasonable rights
of visitation,” which is vacated, and the cause is remanded to the
district court for the sole purpose of determining the specific
visitation rights and parenting time to which Mandy is entitled.
AFFIRMED IN PART, AND IN PART VACATED AND
REMANDED FOR FURTHER PROCEEDINGS.

KiM L. BURKE, AS MOTHER AND NEXT FRIEND OF
TroY JOSEPH BURKE, A MINOR, APPELLANT, V.
RoBERT M. MCKAY ET AL., APPELLEES.

679 N.W.2d 418

Filed May 21, 2004. No. §-02-1371.

1. Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence.

3. Negligence: Words and Phrases. As currently codified, “assumption of risk” as an
affirmative defense means that (1) the person knew of and understood the specific
danger, (2) the person voluntarily exposed himself or herself to the danger, and (3) the
person’s injury or death or the harm to property occurred as a result of his or her expo-
sure to the danger.
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4. Negligence. The doctrine of assumption of risk applies a subjective standard, geared
to the individual plaintiff and his or her actual comprehension and appreciation of the
nature of the danger he or she confronts. .

5. Appeal and Error. An appellate court is not obligated to engage in an analysis which
is not needed to adjudicate the controversy before it.

Appeal from the District Court for Madison County: PATRICK
G. RoGERs, Judge. Affirmed.

Maren Lynn Chaloupka and Robert Paul Chaloupka, of
Chaloupka, Holyoke, Hofmeister, Snyder & Chaloupka, for
appellant.

Kimberli D. Dawson and Bruce L. Hart, of Hart, Dawson &
Sudbeck, P.C., L.L.O., for appellee The Nebraska High School
Rodeo Association.

Robert F. Peterson, of Laughlin, Peterson & Lang, for
appellee McKay Rodeo Company.

Curtis D. Ruwe and C.J. Gatz for appellee Robert M. McKay.

Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

This is an action filed by Kim L. Burke, as mother and next
friend of Troy Joseph Burke (Burke), seeking damages for per-
sonal injuries sustained by Burke while competing in a high
school rodeo in Madison, Nebraska, on May 26, 2000 (the
Madison rodeo). The action was initially brought against rodeo
_stock contractor McKay Rodeo Company, Inc. (MRC), and
Robert M. McKay, its sole shareholder. The Nebraska High
School Rodeo Association (NHSRA) was subsequently joined
as a defendant. Based upon its determination that Burke had
assumed the risk of injury as a matter of law, the district court
for Madison County entered summary judgment in favor of all
defendants. Burke’s mother filed this timely appeal, which we
moved to our docket pursuant to our authority to regulate the
caseloads of this court and the Nebraska Court of Appeals. See
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).
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FACTS

Burke was born on August 20, 1981, and was 18 years old at
the time of the Madison rodeo. A resident of Box Butte County,
Nebraska, he grew up riding horses and began competing in
rodeos when he was 10 or 11 years old. He began participating
in bareback riding when he was approximately 15 years old.
Burke estimated that he had competed in 60 to 80 rodeos
between his sophomore year in high school and the day of his
injury, which occurred a week after his graduation. Although
Burke had previously been thrown from rodeo animals and had
once dislocated his shoulder when riding a bull, he otherwise
suffered only “bruises and bumps” prior to the injury which is
the subject of this action. At the time of the Madison rodeo,
Burke was the defending high school state champion in the bare-
back event.

The NHSRA is a nonprofit corporation doing business in the
State of Nebraska. Its purpose is to offer high school students
the opportunity to learn and compete in the sport of rodeo. The
NHSRA sanctions 23 to 25 high school rodeos per year which
are sponsored by local rodeo committees. Before sanctioning a
high school rodeo, the NHSRA must first review and approve
the proposal of the local committee with respect to the date and
time of the rodeo, the judges, and the rodeo stock contractor.

The NHSRA sanctioned the Madison rodeo held on May 26,
2000. The rodeo was sponsored by the Northeast Nebraska High
School Rodeo Club, which contracted with MRC to provide
stock for the rodeo. The contract provided in part: “An event
director or arena director may declare a particular animal unsat-
isfactory. Animals used in a contest shall be closely inspected
and objectionable ones eliminated.” John Mundorf, the director
of NHSRA, testified that a stock contractor for a high school
_rodeo is expected to provide adequate stock which is safe for the
participants in the sense that the animal would “not intentionally
bring harm to an individual.”

Prior to competing in the Madison rodeo, Burke and his par-
ents signed a document entitled “Minor’s Release, Assumption
of Risk and Indemnity Agreement.” This agreement was effective
for 1 year beginning August 1, 1999, and was read and signed by
Burke and both of his parents. It provided in relevant part:
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[W]e, the undersigned, on behalf of the minor and for our-
selves . . . do hereby:

1. RELEASE, DISCHARGE AND COVENANT NOT
TO SUE the . . . rodeo association [and] sponsors . . . (...
hereinafter collectively referred to as “releasees”) from
any and all claims and liability arising out of strict liability
or ordinary negligence of releasees . . . which causes the
undersigned injury, death [or] damages . . . .

2. UNDERSTAND that minor’s entry into the restricted
area and/or participation in rodeo events contains DAN-
GER AND RISK OF INJURY OR DEATH TO MINOR,
that . . . rodeo animals are dangerous and unpredictable, and
that there is INHERENT DANGER in rodeo which we each
appreciate and voluntarily assume because the minor and
we choose to do so. Each of the undersigned has observed
events of the type that the minor seeks to participate in. . . .
WE EACH VOLUNTARILY ELECT TO ACCEPT ALL
RISKS connected with the minor’s entry into the restricted
area and/or participation in any rodeo events.

The entry form for the Madison rodeo was signed by Burke and
his father. It stated in part that in consideration for Burke’s being
able to participate, his parents agreed
to make no claims against the [NHSRA], sponsors of all
NHSRA sanctioned activities, or their members or anyone
acting through or for them, for any loss or damage, or
injury to property, animals, or persons resulting from any
cause, including any negligence of any person connected
with any of the activities of the rodeol.]
Signs posted at the Madison rodeo stated the following:
WARNING
Under Nebraska Law, an equine professional is not liable
for an injury to or the death of a participant in equine activ-
ities resulting from the inherent risks of equine activities,
pursuant to this act.

On the day of the Madison rodeo, the draw for the bareback
event was posted approximately 2 hours before the competition
began. Upon checking the posting, Burke discovered that he had
drawn a horse designated as “No. 18.” Burke remembered the
number and, after looking at the horse, confirmed his belief that
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No. 18 was the same horse that he had seen at a May 1999 rodeo
in O’Neill, Nebraska (the O’Neill rodeo). At the O’Neill rodeo,
Burke had witnessed horse No. 18 go over backward or “flip”
onto its rider, injuring him. Burke testified that after observing
this, he formed the opinion that horse No. 18 “just went over by
himself.” Burke testified that he was concerned about riding
horse No. 18 in the Madison rodeo because of the incident he
had observed at the O’Neill rodeo. Burke talked to another com-
petitor at the Madison rodeo, Beau Saner, and asked him if he
had seen horse No. 18 “buck out” at another rodeo. Saner told
Burke that he had seen horse No. 18 at another rodeo and that it
“bucked straight out” without any trouble and did not go over
backward onto its rider. Burke testified that based on his discus-
sion with Saner, he did not have any apprehension about riding
horse No. 18.

Burke’s father had participated in rodeos and was aware of
the potential for injury in rodeo competition. He attended both
the O’Neill and the Madison rodeos. Burke’s father witnessed
horse No. 18 flip over onto its rider at the O’Neill rodeo. Prior
to that time, he had never seen a horse flip over onto a rider, and
it made an impression on him. He was aware that Burke had
drawn horse No. 18 in the Madison rodeo but did not recognize
the horse as the same one he had seen flip in O’Neill until the
horse was coming into the chute for Burke’s ride. When he real-
ized it was the same horse, he was concerned. Burke’s father did
not, however, say anything to anyone about his concerns until
after the chute had opened. He gave Burke advice about how to
approach the ride but did not say anything about his concerns
regarding the horse or about the possibility of turning the horse
out because he felt that it “would be Troy’s decision.” Three or
four minutes elapsed from the time Burke’s father recognized
horse No. 18 and when the chute opened. He agreed that both he
and Burke knew that horse No. 18 was the same horse involved
in the incident at the O’Neill rodeo and that they each had an
opportunity to stop the ride, but chose not to do so.

Upon leaving the chute with Burke as its rider, horse No. 18
“stood up on his back legs and threw himself to the rear in such
a way that he fell over backwards, suddenly crushing [Burke]
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between his back and the ground.” Burke suffered injuries as a
result.

McKay had acquired horse No. 18 in November 1998 for use
in bucking events at rodeos. He testified that he bucked the horse
twice with a dummy and once with a rider in the spring of 1999
and observed nothing unusual about the animal. McKay testified
that the horse was first used in competition at the May 1999
O’Neill rodeo, where it flipped over onto its rider. McKay’s son
told McKay that he subsequently took horse No. 18 to a rodeo
in Wisner, Nebraska, in July 1999 and that it bucked normally
without incident. The horse was subsequently injured during
that same month and put out to pasture until March 2000. The
horse was not ridden between July 1999 and the Madison rodeo
in May 2000. McKay testified that he knows more about horse
No. 18 than anyone else and that he believed that the horse was
reasonably safe or he would not have brought the horse to the
Madison rodeo.

Mundorf testified that he had observed the incident involving
horse No. 18 at the O’Neill rodeo. He testified that he asked
McKay at that time “‘if he had bucked that horse,’” to which
McKay replied that he had and also told Mundorf that * ‘the horse
was fine.’ ” Mundorf testified that he then asked McKay not to
bring the horse to any more high school rodeos. McKay testified
that Mundorf made this request after Burke’s injury at the
Madison rodeo in May 2000, but not before that event.

The operative second amended petition alleges that Burke’s
injuries were proximately caused by the negligence of NHSRA
in “permitting horse #18 to be used in the rodeo when its
employees and representatives knew or should have known the
horse was unreasonably dangerous to the foreseeable partici-
pants,” and by the negligence of McKay in “bringing a horse to
the competition which he knew or should have known was
unreasonably dangerous to the foreseeable participants” and in
“bringing horse #18 to the rodeo competition when he had been
specifically instructed by Officers of the [NHSRA] not to bring
the horse.” In their answers, defendants denied the allegations of
negligence and asserted affirmative defenses conferred by Neb.
Rev. Stat. §§ 25-21,249 through 25-21,253 (Cum. Supp. 2000),
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including assumption of risk, release, and immunity. The affirm-
ative defenses were denied by reply.

Each defendant filed a motion for summary judgment. In its
order granting the motions, the district court determined from
the uncontroverted evidence that Burke was aware of the gen-
eral danger inherent in rodeo competition and the specific dan-
ger of riding horse No. 18 in light of its history of going over
backward at the O’Neill rodeo. The court further determined
that Burke understood the danger and voluntarily exposed him-
self to it by choosing to ride horse No. 18, thereby assuming the
risk of injury.

ASSIGNMENT OF ERROR
Burke’s mother assigns that the district court erred in grant-
ing defendants’ motions for summary judgment.

STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Unisys Corp. v. Nebraska Life
& Health Ins. Guar. Assn., 267 Neb. 158, 673 N.W.2d 15 (2004);
Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927,
670 N.W.2d 771 (2003); Big Crow v. City of Rushville, 266 Neb.
750, 669 N.W.2d 63 (2003).

[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment is granted and gives such party the
benefit of all reasonable inferences deducible from the evidence.
Lalley v. City of Omaha, 266 Neb. 893, 670 N.W.2d 327 (2003);
Big Crow v. City of Rushville, supra.

ANALYSIS
[3] Although the answers assert several alternative affirmative
defenses, the district court sustained defendants’ motions for
summary judgment on the basis of its specific determination that
Burke assumed the risk of injury. The defense of assumption of
risk is derived from the maxim “volente non fit injuria” which
means that “where one, knowing and comprehending the danger,
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voluntarily exposes himself to it, although not negligent in so
doing, he is deemed to have assumed the risk and is precluded
from a recovery for an injury resulting therefrom.” Hollamon v.
Eagle Raceway, Inc., 187 Neb. 221, 224, 188 N.-W.2d 710, 711
(1971), disapproved on other grounds, Anderson v. Service
Merchandise Co., 240 Neb. 873, 485 N.W.2d 170 (1992). As cur-
rently codified, “assumption of risk” as an affirmative defense
means that “(1) the person knew of and understood the specific
danger, (2) the person voluntarily exposed himself or herself to
the danger, and (3) the person’s injury or death or the harm to
property occurred as a result of his or her exposure to the dan-
ger”” Neb. Rev. Stat. § 25-21,185.12 (Reissue 1995). See, also,
Jay v. Moog Automotive, 264 Neb. 875, 652 N.W.2d 872 (2002);
Pleiss v. Barnes, 260 Neb. 770, 619 N.W.2d 825 (2000). Where
the requisite knowledge, understanding, and voluntary exposure
are proved, this court has upheld the application of the defense as
a bar to the personal injury claim of a minor. Schmidt v. Johnson,
184 Neb. 643, 171 N.W.2d 64 (1969).

[4] The doctrine of assumption of risk applies a subjective
standard, geared to the individual plaintiff and his or her actual
comprehension and appreciation of the nature of the danger he or
she confronts. Jay v. Moog Automotive, supra; Pleiss v. Barnes,
supra. For example, in Pleiss, the plaintiff was injured when a
ladder on which he was standing flipped, twisted, and started to
slide, causing him to fall. The plaintiff testified that he knew that
ladders “could ‘get shaky and fall’ ” but that he had never seen a
ladder “flip, twist, and slide” prior to his injury. 260 Neb. at 775,
619 N.W.2d at 829. Applying the subjective standard set forth
above, we wrote that

the question is not whether [the plaintiff] knew that in gen-
eral ladders could be dangerous, but whether he knew and
understood that this particular ladder, either because of its
placement or because it was not tied down, created a spe-
cific danger that it could flip, twist, and slide, causing him
to fall.
Id. at 776, 619 N.W.2d at 830. We determined that because the
record did not indicate any such specific knowledge or under-
standing, the trial court erred in instructing the jury on assump-
tion of risk.
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In applying this subjective standard to the facts in this case, we
must first identify the specific danger upon which the defense of
assumption of risk is predicated. Viewed in a light most favorable
to Burke, the evidence reflects that while a horse ridden in a rodeo
bareback competition can be expected to throw its rider by buck-
ing, it is unusual for such a horse to flip over backward and land
on top of the rider. Thus, Burke’s acknowledged familiarity with
the general risks of injury inherent in rodeo competition cannot
form the basis of the assumption of risk defense with respect to
the injury he sustained at the Madison rodeo. Rather, his conduct
must be examined with respect to the specific danger that horse
No. 18 would not buck normally, but would instead rear up and
flip over backward on top of the rider, causing injury.

Our primary inquiry in this regard is whether Burke knew of
and understood the specific danger involved in riding horse No.
18 in the Madison rodeo. The undisputed evidence is that horse
No. 18 fell backward onto its rider on only one previous occa-
sion, at the O’Neill rodeo in May 1999. Burke and his father
were present and witnessed the incident and were aware of the
resulting injury to the rider. Both regarded the actions of horse
No. 18 as unusual for a bucking horse. Burke did not observe
any physical cause for the horse’s actions, testifying that “[i]t
appeared to me that he just went over by himself.” When Burke
drew horse No. 18 at the Madison rodeo, he recognized it as the
same horse which had gone over backward onto its rider at the
O’Neill rodeo. Likewise, his father recognized the horse before
Burke’s ride. Thus, there is uncontroverted evidence that Burke
and his father knew of and understood the specific risk posed by
horse No. 18.

The next inquiry is whether, as a matter of law, Burke volun-
tarily exposed himself to the danger. The record reflects that the
draw for the bareback event in the Madison rodeo was posted
approximately 2 hours before the competition began. Both
Burke and his father admitted that Burke could have elected not
to ride horse No. 18. After discussing the horse with Saner,
another competitor, Burke concluded that the behavior of the
horse at the O’Neill rodeo was a “one-time deal” and assumed
that he could ride the animal, a decision which he subsequently
characterized as “a mistake.” The record thus establishes that
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Burke considered the specific risk posed by riding horse No. 18
and made a conscious decision to expose himself to the poten-
tial danger by riding the horse in competition. Moreover, it is
uncontroverted that the injuries for which damages are sought in
this action occurred as a result of this decision.

There is conflicting testimony with respect to whether
Mundorf told McKay not to bring horse No. 18 to any high
school rodeo events after the O’Neill rodeo incident. Under our
standard of review, which entitles the nonmoving party to the
benefit of all favorable inferences, we therefore assume that
Mundorf did issue this instruction to McKay. However, we con-
clude that this does not constitute a genuine issue of material
fact with respect to the defense of assumption of risk because
Mundorf’s statement to McKay was based upon information
which was fully known to both Burke and his father, namely, the
fact that horse No. 18 fell over backward onto its rider during
the O’Neill rodeo. There is nothing in the record to suggest that
either Mundorf or McKay had knowledge with respect to the
bucking tendencies or propensities of horse No. 18 superior to
that of Burke or his father. Cf. Blose v. Mactier, 252 Neb. 333,
562 N.W.2d 363 (1997) (superior knowledge of invitor is foun-
dation for liability, absent which no liability exists). Mundorf,
McKay, Burke, and Burke’s father all witnessed the only prior
occasion when the horse fell over backward onto its rider during
a rodeo competition. While it is true that Burke’s injury could
have been avoided if McKay had complied with Mundorf’s
instruction not to bring the horse to future high school rodeos
because of what occurred at the O’Neill rodeo, it is equally true
that the injury could have been avoided if, based upon his per-
sonal knowledge of the same incident, Burke had elected not to
ride the horse in the Madison competition. Burke’s deliberate,
considered, and voluntary decision to ride the horse with full
knowledge of the specific risk of danger based upon the ani-
mal’s prior actions thus constitutes assumption of risk as a mat-
ter of law,

[5] An appellate court is not obligated to engage in an analysis
which is not needed to adjudicate the controversy before it. J.D.
Warehouse v. Lutz & Co., 263 Neb. 189, 639 N.W.2d 88 (2002).
Because we conclude that all claims asserted in this action are
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barred as a matter of law by the defense of assumption of risk as
set forth in § 25-21,185.12, we do not reach the issues of whether
such claims would be barred by the waiver and release agreement
executed by Burke and his parents, or under the provisions of
§§ 25-21,249 through 25-21,253.

CONCLUSION

For the foregoing reasons, we conclude that uncontroverted
evidence establishes that Burke knew and appreciated the spe-
cific danger posed by riding horse No. 18 in the Madison rodeo
and that he voluntarily exposed himself to that danger by elect-
ing to ride the horse in the rodeo competition. All claims with
respect to injuries occurring as a result of such exposure are
therefore barred as a matter of law by the doctrine of assumption
of risk as codified at § 25-21,185.12, and the district court did
not err in entering summary judgment in favor of defendants.

AFFIRMED.

HenDRry, C.J., dissenting.

I respectfully dissent. The doctrine of assumption of risk
applies a subjective standard, geared to the individual plaintiff and
his or her actual comprehension and appreciation of the nature of
the danger he or she confronts. The standard to be applied in
determining whether a plaintiff has assumed the risk of injury is a
subjective one based upon the particular facts and circumstances
of the event. Jay v. Moog Automotive, 264 Neb. 875, 652 N.-W.2d
872 (2002). Whether the plaintiff assumed a risk usually presents
a question of fact. See id.

The Restatement (Second) of Torts § 496 D, comment e. at
575 (1965), is in accord:

Whether the plaintiff knows of the existence of the risk, or
whether he understands and appreciates its magnitude and
its unreasonable character, is a question of fact, usually to be
determined by the jury under proper instructions from the
court. The court may itself determine the issue only where
reasonable men could not differ as to the conclusion.
See, also, Mandery v. Chronical Broadcasting Co., 228 Neb.
391, 399, 423 N.W.2d 115, 120 (1988) (“ ‘[e]xcept where he
expressly so agrees, a plaintiff does not assume a risk of harm
arising from the defendant’s conduct unless he then knows of
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the existence of the risk and appreciates its unreasonable char-
acter, or the danger involved, including the magnitude thereof,
and voluntarily accepts the risk’ ”’); NJI12d Civ. 2.02B (defendant
has burden to show that “the plaintiff knew of and understood
the specific danger” (emphasis supplied)).

As the majority notes, shortly after Burke realized he had
drawn horse No. 18 at the Madison rodeo, he talked to Saner, a
coparticipant. Saner told Burke that he had observed horse No.
18 at another rodeo and that it had “bucked straight out” with-
out any trouble and did not go over backward onto its rider. This
evidence is uncontroverted. Based on Saner’s statement, Burke
concluded that the O’Neill incident, which occurred approxi-
mately 1 year earlier, was a “one-time deal with [the rider in
O’Neill] . . . and [the horse] would buck fine.” Burke stated that
after talking to Saner, he did not have any apprehensions about
riding the horse and that he also believed McKay would bring
suitable livestock to a high school rodeo.

Viewing this evidence in the light most favorable to Burke,
and giving him the benefit of all reasonable inferences as we
must do, see Sherrets, Smith v. MJ Optical, Inc., 259 Neb. 424,
610 N.W.2d 413 (2000) (where reasonable minds differ as to
whether inference supporting ultimate conclusion can be drawn,
summary judgment should not be granted), I am of the view that
Burke’s conclusion based on Saner’s observation creates a gen-
uine issue of fact as to Burke’s subjective appreciation and
understanding of the specific risk, to wit: that the horse would
not buck normally, but would instead rear up and flip over back-
ward. Whether Burke was negligent in reaching that conclusion
is not the issue presented by this appeal.

Because I do not believe it is appropriate for Burke’s assump-
tion of the risk to be decided as a matter of law, I would reverse
the granting of summary judgment on this basis and remand the
matter to the district court for further proceedings.

ConnNoLLy and GERRARD, JJ., join in this dissent.
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CONNOLLY, J.

This case requires us to decide what is the proper procedure to
appeal a county board of supervisors’ decision to deny a condi-
tional use permit. Brian Mogensen, doing business as Premium
Farms, appeals the dismissal of his petition in error. Mogensen
sought to appeal the denial of a conditional use permit by the
Antelope County Board of Supervisors (Board of Supervisors).
We determine that the district court lacked jurisdiction to hear
the petition in error because Mogensen failed to appeal to the
Antelope County Board of Adjustment (Board of Adjustment) as
required by Neb. Rev. Stat. §§ 23-168.01 to 23-168.04 (Reissue
1997). Accordingly, we dismiss the appeal.

BACKGROUND

Mogensen applied for a conditional use permit to apply nutri-
ents from gray water at a hog confinement lagoon through irriga-
tion pivots or trucks. The Antelope County Planning Commission
voted to recommend to the Board of Supervisors that a condi-
tional use permit be granted. The recommendation included con-
ditions about the location Mogensen could pump, a requirement
that pumping occur only during the growing season, and a
requirement that a neighbor be contacted when there was a south
wind, to determine if pumping could be done.

The Board of Supervisors held public hearings on May 7 and
15, 2002. Minutes from the second hearing state that there was
discussion on (1) chiseling in the nutrients, spreading them on
the ground, and dispersing them through a pivot; (2) untimely
waste dispersion by Mogensen during the off season; and (3)
downsizing the hog operation. Without stating its reasons, the
Board of Supervisors denied the permit. On June 4, the Board of
Supervisors clarified its decision denying the permit, stating that
it was “ ‘due to concern of citizens within the set backs.””

Mogensen filed a petition in error in the district court, assign-
ing five errors. He later dismissed all assigned errors except one.
He alleged that the Board of Supervisors, by failing to state rea-
sons for disapproving the permit, violated the Antelope County
zoning regulations and acted arbitrarily in denying the permit.

The district court stated that there appeared to be two ways to
appeal the ruling of the Board of Supervisors: by petition in
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error and by appealing to the Board of Adjustment. The court
addressed the matter under the petition in error statute, Neb.
Rev. Stat. § 25-1901 (Cum. Supp. 2002). The court determined
that Mogensen failed to show that the Board of Supervisors’
decision was not supported by relevant evidence. Thus, the court
dismissed the petition in error. Mogensen appeals.

ASSIGNMENTS OF ERROR
Mogensen assigns that the district court erred by failing to re-
verse the denial of the permit because (1) the Board of Supervisors
failed to provide an equitable process to obtain a permit under Neb.
Rev. Stat. § 23-114.01 (Reissue 1997) and (2) there was no evi-
dence to support a rational basis to deny the permit.

STANDARD OF REVIEW

[1] A jurisdictional question which does not involve a factual
dispute is a matter of law. Loontjer v. Robinson, 266 Neb. 902,
670 N.W.2d 301 (2003).

[2] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obligation
to resolve the questions independently of the conclusion reached
by the trial court. Mitchell v. French, 267 Neb. 656, 676 N.-W.2d
361 (2004).

ANALYSIS

First we address what is the proper procedure to appeal a denial
of a conditional use permit by a board of supervisors. Here,
Mogensen filed a petition in error with the district court. The par-
ties, however, do not discuss the procedural issue in their briefs.
The court noted that §§ 23-168.01 to 23-168.04 also provide a
method for appeal. Thus, the question is whether Mogensen, by
filing a petition in error, properly perfected an appeal. If a petition
in error is not the proper procedure for appealing the Board of
Supervisors’ decision, then the court lacked jurisdiction.

[3,4] Before reaching the legal issues presented for review, it
is the duty of an appellate court to settle jurisdictional issues
presented by a case. Pennfield Oil Co. v. Winstrom, 267 Neb.
288, 673 N.W.2d 558 (2004). When lack of jurisdiction in the
original tribunal is apparent on the face of the record, yet the
parties fail to raise that issue, it is the duty of a reviewing court
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to raise and determine the issue of jurisdiction sua sponte.
Vopalka v. Abraham, 260 Neb. 737, 619 N.W.2d 594 (2000).

Because of the procedural tension, we must interpret a series
of statutes. The petition in error statute states that a “judgment
rendered or final order made by any tribunal, board, or officer
exercising judicial functions and inferior in jurisdiction to the
district court may be reversed, vacated, or modified by the dis-
trict court.” § 25-1901. But § 23-168.02 states in part:

(1) An appeal to the board of adjustment may be taken by
any person or persons aggrieved, or by any officer, depart-
ment, board, or bureau of the county affected by any decision
of an administrative officer or planning commission. Such
appeal shall be taken within a reasonable time, as provided
by the rules of the board of adjustment, by filing with the
board a notice of appeal specifying the grounds thereof. The
officer or agency from whom the appeal is taken shall trans-
mit to the board of adjustment all the papers constituting the
record upon which the action appealed from was taken.

In addition, § 23-168.03 provides:

The board of adjustment shall, subject to such appropri-
ate conditions and safeguards as may be established by the
county board, have only the following powers:

(1) To hear and decide appeals where it is alleged by the
appellant that there is an error in any order, requirement,
decision, or refusal made by an administrative official or
agency based on or made in the enforcement of any zoning
regulation or any regulation relating to the location or
soundness of structures].]

Finally, § 23-168.04 states in part:

Any person or persons, jointly or severally, aggrieved by
any decision of the board of adjustment, or any officer,
department, board, or bureau of the county, may present to
the district court for the county a petition, duly verified,
setting forth that such decision is illegal, in whole or in
part, and specifying the grounds of the illegality.

Section 23-168.03(1) gives a board of adjustment the power
to hear appeals of any “order, requirement, decision, or refusal
made by an administrative official or agency based on or made
in the enforcement of any zoning regulation.” Thus, we must



30 268 NEBRASKA REPORTS

determine whether the Board of Supervisors is an “administra-
tive official or agency.”

[5-7] We have stated that an administrative agency is “a gov-
ernmental authority, other than a court and other than a legislative
body, which affects the rights of private parties through either
adjudication or rulemaking.” State ex rel. Stenberg v. Murphy, 247
Neb. 358, 366, 527 N.W.2d 185, 193 (1995). If the language of a
statute is clear, the words of such statute are the end of any judi-
cial inquiry regarding its meaning. Salazar v. Scotts Bluff Cty.,
266 Neb. 444, 665 N.W.2d 659 (2003). But when a statutory term
is reasonably considered ambiguous, a court may examine the
legislative history of the act in question to ascertain the intent of
the Legislature. Sydow v. City of Grand Island, 263 Neb. 389, 639
N.W.2d 913 (2002). Here, however, the statutes do not define
whether the Board of Supervisors is an agency.

The Nebraska Court of Appeals recently examined legislative
history in determining whether an appeal could be taken to a
board of adjustment from a board of supervisors’ decision.
Niewohner v. Antelope Cty. Bd. of Adjustment, 12 Neb. App.
132, 668 N.W.2d 258 (2003). In Niewohner, the board of super-
visors denied a conditional use permit which was then appealed
to the board of adjustment. The board of adjustment determined
that it lacked jurisdiction over the appeal. The district court
affirmed, and the Court of Appeals reversed, holding that the
district court had jurisdiction.

Referring to §§ 23-168.01 to 23-168.04 along with the county
zoning regulations that were virtually identical to § 23-168.03,
the Court of Appeals determined that the board of adjustment had
jurisdiction over the appeal. The Court of Appeals relied heavily
on legislative history showing that the Legislature intended the
board of adjustment to be the quasi-judicial authority that would
review appeals from the board of supervisors.

For example, when introducing the bill, Senator Doug Bereuter
stated:

“The [County Board of Supervisors] implements any regu-
lations [it] might have enacted through the building inspec-
tor. . .. If [the building inspector] denies [a building permit,]
the citizen can take an appeal to the Zoning Board of
Adjustment. . . . [T}he appeal provisions beyond [the Zoning
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Board of Adjustment are] to the district court and on up the
court system.” _
Niewohner, 12 Neb. App. at 136, 668 N.W.2d at 262 (quoting
Committee on Government, Military, and Veterans’ Affairs, L.B.
186, 85th Leg., 1st Sess. (Feb. 18, 1977)). Senator Bereuter then
stated:
“[T}he Zoning Board of Adjustment . . . is a judicial or quasi
judicial body and can do only three things under the existing
state law. One, it can interpret boundaries of districts; two, it
can grant variances under various specific conditions which
are very closely delineated by law, wherefore unusual con-
ditions like topography or the shape of a lot, a strict appli-
cation of the rules wouldn’t permit any kind of construction
on that lot. In those cases[,] the variance can be granted. The
Zoning Board of Adjustment is the only body that can grant
such variance[.] The third area . . . is . .. [the Zoning Board
of Adjustment] serves as an appeal mechanism when the cit-
izen feels that the building inspector or the governing body
didn’t follow their own regulations or perhaps discriminated
unfairly against that citizen.”
Niewohner, 12 Neb. App. at 137, 668 N.W.2d at 262. Senator
Bereuter further commented that under the proposed statutory
provisions,
“the County [Supervisors] may not appoint themselves to the
Zoning Board of Adjustment. . . . The reason I feel strongly
about this matter is that the Zoning Board of Adjustment is
the quasi judicial body. It does serve as an avenue of appeal
for the decisions of the [County Board of Supervisors] or the
building inspector. Therefore, if you have one of the County
[Supervisors] sitting on the [Board of Adjustment] he in fact
is ruling on the appeal of a decision he might have made
himself. Or certainly his body made.”
Id. at 137, 668 N.W.2d at 263.

Considering the statutory provisions, zoning regulations, and
the legislative history, the Court of Appeals determined that the
board of supervisors was an administrative agency and that the
Legislature intended appeals from the board of supervisors to be
taken to the board of adjustment. The court found particularly
persuasive the concern that a member of the board of supervisors
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could not simultaneously serve on the board of adjustment
because he or she could face the problem of ruling on the appeal
of a decision he or she might have made. Accordingly, the Court
of Appeals reversed, and remanded. A petition for further review
was not filed in the case.

We agree with the Court of Appeals that an appeal may be
taken from a board of supervisors. A question remains, however,
whether the procedure in §§ 23-168.01 to 23-168.04 forecloses
the ability to appeal through a petition in error under § 25-1901.
We determine that it does.

[8,9] The petition in error statutes allow a judgment rendered
or final order made by any tribunal, board, or officer exercising
judicial functions to be reversed, vacated, or modified by the
district court. Further, a court will construe statutes relating to
the same subject matter together so as to maintain a consistent
and sensible scheme. In re Estate of Eickmeyer, 262 Neb. 17,
628 N.W.2d 246 (2001). If a conflict exists between two statutes
on the same subject matter, the special provisions of a statute
prevail over the general provisions in the same or other statutes.
State ex rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573
N.W.2d 747 (1998).

[10] Here, the Legislature considered the Board of Supervisors
to be an administrative agency and the Board of Adjustment as a
body that performs judicial or quasi-judicial functions. Thus, by
adopting a specific method for appeal, the Legislature provided for
an appeal specifically outside of the petition in error. Accordingly,
we determine that an appeal from a board of supervisors denying
a conditional use permit is to be taken in accordance with
§§ 23-168.01 to 23-168.04 and not by a petition in error.

CONCLUSION
We conclude that Mogensen should have filed an appeal with
the Board of Adjustment. The district court lacked jurisdiction
to hear his appeal on a petition in error. Accordingly, we dismiss
the appeal.
APPEAL DISMISSED.
STEPHAN, J., not participating.



IN RE GUARDIANSHIP & CONSERVATORSHIP OF WOLTEMATH 33
Cite as 268 Neb. 33

IN RE GUARDIANSHIP AND CONSERVATORSHIP OF W.G. WOLTEMATH,

10.
11

12

G.

ALSO KNOWN AS WILMER WOLTEMATH, ALSO KNOWN AS
WILMER JOHAN GOTLIEB WOLTEMATH,

AN INCAPACITATED AND PROTECTED PERSON.
KATHLEEN A. REENTS, APPELLANT, V. ROBERT J. WOLTEMATH,
ATTORNEY IN FACT FOR W.G. WOLTEMATH AND TRUSTEE
OF THE WILMER G. WOLTEMATH TRUST, APPELLEE.

’ 680 N.W.2d 142

Filed May 28, 2004. No. $-02-550.

Jurisdiction: Appeal and Error. A jurisdictional question which does not involve a
factual dispute is determined by an appellate court as a matter of law.

o . Before reaching the legal issues presented for review, it is the duty of an
appellate court to settle jurisdictional issues presented by a case.

Attorney Fees: Judgments: Final Orders. When a motion for attorney fees under
Neb. Rev. Stat. § 25-824 (Reissue 1995) is made prior to the judgment of the court in
which the attorney’s services were rendered, the judgment will not become final and
appealable until the court has ruled upon that motion.

Jurisdiction: Appeal and Error. After an appeal to an appellate court has been per-
fected in a civil case, a lower court is without jurisdiction to hear a case involving the
same matter between the same parties.

Final Orders: Appeal and Error. A party may appeal from a court’s order only if
the decision is a final, appealable order.

Appeal and Error. A notice of appeal from a nonappealable order does not render
void for lack of jurisdiction acts of the trial court taken in the interval between the fil-
ing of the notice and the dismissal of the appeal by the appellate court.

Judgments: Final Orders: Appeal and Error. Neb. Rev. Stat. § 25-1912(2) (Cum.
Supp. 2002) permits a notice of appeal from a nonfinal decision to operate as a notice
of appeal from the final judgment only when a lower court announces a decision that
would be appealable if immediately followed by the entry of judgment.

Statutes: Appeal and Error. Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation to ascertain the mean-
ing of statutory words which are plain, direct, and unambiguous.

Fees: Time: Appeal and Error. Under Neb. Rev. Stat. § 25-1912 (Cum. Supp.
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Jurisdiction: Appeal and Error. An appellate court acquires no jurisdiction unless
the appellant has satisfied the requirements for appellate jurisdiction.

. When an appellate court is without jurisdiction to act, the appeal must be

dxsmlssed.

Appeal from the County Court for Douglas County: THOMAS
McQUADE, Judge. Appeal dismissed.
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GERRARD, J.

BACKGROUND

Kathleen A. Reents (Kathleen), the appellant, and Robert J.
Woltemath (Robert), the appellee, are the adult children of W.G.
Woltemath (W.G.). In 1995, W.G. executed a series of estate
planning documents prepared by an attorney from the Koley
Jessen law firm, which represented W.G. at that time and repre-
sents Robert in the current proceeding. In particular, W.G. exe-
cuted a “springing” durable power of attorney, a health care
power of attorney, a last will and testament, and a revocable
trust. As pertinent, the durable power of attorney appointed
Robert as W.G.’s attorney in fact in the event of his disability or
incapacity, and Robert was named cotrustee of the trust in the
event that W.G. became incompetent. The power of attorney and
trust documents did not provide how W.G.’s disability, incapac-
ity, or incompetence were to be determined.

By January 2001, W.G. was suffering from dementia of the
Alzheimer’s type, and Robert and Kathleen met to discuss the
management of their father’s affairs. They disagreed with
respect to several issues. In April 2001, Kathleen filed a petition
in the county court for appointment of a guardian and conserva-
tor for W.G., nominating herself as guardian, and a neutral attor-
ney as conservator. Robert filed a responsive pleading alleging
the existence of, and his authority pursuant to, the 1995 docu-
ments. Kathleen replied that the 1995 power of attorney was a
“Springing” power of attorney that was effective only after a
Jjudicial determination of W.G.’s disability or incapacity to man-
age his own affairs and further that there had been no judicial
determination of W.G.’s incompetence to manage the revocable
trust. Robert replied that a judicial determination was unneces-
sary to activate his authority pursuant to those documents.
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Kathleen also filed a motion to disqualify Koley Jessen from
representing Robert, based on an alleged conflict of interest aris-
ing from the firm’s prior representation of W.G. The county court
denied that motion, but appointed independent counsel to repre-
sent W.G.

The matter proceeded to trial. Significantly, prior to trial, the
parties stipulated that W.G. had properly executed the 1995 doc-
uments, that W.G. had become incompetent to handle his own
affairs, and that “the Durable Power of Attorney executed by
W.G. . .. on December 27, 1995 has now become effective due
to the agreed upon incompetency of W.G.” (Empbhasis supplied.)
After trial, Robert, joined by counsel for W.G., moved to dis-
miss Kathleen’s petition. The county court granted the motion,
finding no evidence, let alone clear and convincing evidence,
that appointment of a guardian or conservator was necessary or
advisable. After this decision, which was announced from the
bench, Kathleen filed a notice of appeal and paid the required
docket fee. Subsequently, the court entered a file-stamped order
dismissing Kathleen’s petition. Kathleen filed another notice of
appeal, but this time did not pay the docket fee.

The county court’s order dismissing Kathleen’s petition
specifically reserved the issue of attorney fees, which had been
requested in Robert’s responsive pleadings pursuant to Neb. Rev.
Stat. § 25-824 (Reissue 1995). Kathleen’s first two notices of
appeal preceded the court’s ruling on attorney fees. The county
court subsequently awarded attorney fees against Kathleen, to
Robert in the amount of $42,418.97 and to W.G.’s attorney in the
amount of $12,568.72. Kathleen 