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APPELLATE DIVISION OF
THE DISTRICT COURT CASES

Upon consideration by the Supreme Court of Nebraska of
the records, briefs, and recommendations of the Appellate
Division of the District Court, the judgments in the following
cases were affirmed.

No. 88-780, filed July 5, 1991: Cisler v. Continental Ins. Co.
Appeal from the District Court for Scotts Bluff County: Alfred
J. Kortum, Judge. Heard before Buckley, Davis, and
[lingworth, District Judges. White, Shanahan, and Grant, JJ.,
dissent.

Nos. 88-1021, 88-1022, filed May 17, 1991: Goeschel v. West
Randolph Ballroom Corp. Appeal from the District Court for
Cedar County: Robert E. Otte, Judge. Heard before Buckley,
Davis, and Illingworth, District Judges.

No. 89-129, filed May 31, 1991: Kane v. Hays. Appeal from
the District Court for Lancaster County: Earl J. Witthoff,
Judge. Heard before Buckley, Davis, and Illingworth, District
Judges.

No. 89-371, filed May 31, 1991: State v. Lafler. Appeal from
the District Court for Cheyenne County: John D. Knapp,
Judge. Heard before Buckley, Davis, and Illingworth, District
Judges.

(xix)






CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 88-693: Alexander v. Gould, Inc. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 88-878: Alston v. Gould, Inc. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 88-932: Citizens Bank of Bancroft v. Abendroth.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-951: Stapleton v. Gould, Inc. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 89-317: Pospishil v. First Nat. Bank of Columbus.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 89-650: Contra Costa Cty. ex rel. Petersen v. Petersen’s
Painting & Coating. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-736: In re Estate of Olson. Stipulation allowed;
appeal dismissed.

No. 89-1328: Curtin v. Department of Environmental Ctrl.
Motion sustained; appeal dismissed as moot.

No. 90-025: Smidt v. Gerhard. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 90-026: Null v. Gerhard. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 90-027: Schaub v. Gerhard. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 90-028: Harvey v. Gerhard. Stipulation allowed; appeal -
dismissed; each party to pay own costs.

No. 90-074: Arizona Bank v. Coachman Corp. of Nebraska.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

(xxi)



xxii CASES DISPOSED OF WITHOUT OPINION

No. 90-155: State v. Cannon. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-296: State v. Gallion. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-510: Myers v. Stuhr. Appeal dismissed. See Rule
TA(2).

No. 90-597: Frahm v. Frahm. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-647: Allen v. Douglas County. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-648: Kumar v. Douglas County. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
Rule 7B(2).

No. 90-649: Allen v. Douglas County. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-658: Dixon v. Camp. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-663: Nietfeld v. Rose Ranch Grazing Assn.
Stipulation allowed; appeal dismissed.

No. 90-664: Rose Ranch Grazing Assn. v. Nietfeld.
Stipulation allowed; appeal and cross-appeal dismissed.

No. 90-701: Ed Phillips & Sons Co. v. Nebraska Liquor
Control Comm. Stipulation allowed; appeal dismissed at cost
of appellant.

No. 90-793: State v. Bush. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-794: State v. Gentert. Appeal dismissed. See Rule
7A(Q2).

No. 90-805: Continental Airlines v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-806: Trans World Airlines, Inc. v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-807: Delta Airlines, Inc. v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-808: Midway Airlines v. State Bd. of Equal. Pursuant
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to stipulation, reversed and remanded.

No. 90-809: American Airlines, Inc. v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-810: Northwest Airlines v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-811: United Airlines, Inc. v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-812: United Parcel Serv. Co. v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-838: Wilkinson Mfg. Co. v. State Bd. of Equal.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-839: Millard Mfg. Corp. v. State Bd. of Equal.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-840: Paul A. Willsie Co. v. State Bd. of Equal.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-841: Douglas Cty. Bank & Trust v. State Bd. of
Equal. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 90-842: Olson Bros., Inc. v. State Bd. of Equal. Motion
of appellee for summary dismissal sustained; see Rule 7B(1).

No. 90-843: Thompson & Co. v. State Bd. of Equal. Motion
of appellee for summary dismissal sustained; see Rule 7B(1).

No. 90-844: Acme Printing & Mail Ad v. State Bd. of Equal.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-845: Omaha Printing Co. v. State Bd. of Equal.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-846: Pathology Center v. State Bd. of Equal. Motion
of appellee for summary dismissal sustained; see Rule 7B(1).

No. 90-847: Endicott Clay Products Co. v. State Bd. of
Equal. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 90-848: WOWT-Chronicle Broadcasting Co. v. State
Bd. of Equal. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).
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No. 90-863: Guaranteed Mut. Life Co. v. State Bd. of Equal.
Stipulation allowed; appeal dismissed.

No. 90-864: Central States Health & Life Co. v. State Bd. of
Equal. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 90-865: Mutual of Omaha Ins. Co. v. State Bd. of
Equal. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 90-866: America West Airlines, Inc. v. State Bd. of
Equal. Stipulation allowed; appeal dismissed with respect to
appellant’s locally assessed personal property; and August 15,
1990, order of Nebraska State Board of Equalization and
Assessment concerning valuation of appellant’s centrally
assessed personal property only is reversed and the cause
remanded for further proceedings.

No. 90-875: Woodmen Accident & Life Co. v. State Bd. of
Equal. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 90-876: G.P. Express Airlines, Inc. v. State Bd. of Equal.
Pursuant to stipulation, reversed and remanded.

No. 90-906: Weaver v. Mathews. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-1053: State v. Hill. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-1058: State v. Jackson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1116: State v. Petrmichl. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1118: State v. Huskey. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1121: State v. Vach. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 90-1129: State v. Garza. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1131: State v. McCaul. Motion of appellee for
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summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1137: State v. Dickson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1171: State v. Dykes. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1173: In re Estate of Johnson. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 90-1176: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1181: State v. Harrison. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). ’

No. 90-1183: Hohnstein v. Halstead. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1190: State v. Peterson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1196: Hibbard v. Chambers. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 90-1197: State v. Koenig. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1199: State v. Cottingham. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1203: State v. Richard. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1215: State v. Wright. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1221: Kent v. City of Grand Island. By order of the
court, appeal dismissed for failure to file briefs.

No. 90-1224: State v. Ham. Motion of appellant to dismiss
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appeal sustained; appeal dismissed.

No. 90-1225: State v. Ott. Affirmed. See Rule 7A(1).

No. 90-1230: State v. Meyers. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1232: State v. Wullschleger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1233: State v. Wullschleger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1234: State v. Wullschleger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1235: State v. Wullschleger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1238: Bordenkircher v. Hermsen. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-1239: State v. Meyers. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1246: State v. Mitchell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1247: State v. Mitchell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1251: State v. Boothe. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1252: State v. Whitnack. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1255: State v. Titsworth. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-1259: State v. Smith. Stipulation allowed; appeal
dismissed.
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No. 90-1260: State v. Smith. Stipulation allowed; appeal
dismissed.

No. 90-1261: State v. Smith. Stipulation allowed; appeal
dismissed.

No. 90-1262: Svoboda v. Trackwell. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-1267: Central City Police Dept. v. Leitschuck- Perry.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 91-002: State v. Centamore. By order of the court,
appeal dismissed for failure to file briefs.

No. 91-011: Lincoln Benefit Life Co. v. Morgan. By order of
the court, appeal dismissed for failure to file briefs.

No. 91-022: State v. Schrum. By order of the court, appeal
dismissed for failure to file briefs.

No. 91-025: Blumanthal v. Stone. By order of the court,
appeal dismissed for failure to file briefs.

No. 91-026: Novak v. Novak. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 91-027: Thompson v. Moran. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-028: Federal Land Bank of Omaha v. Hubka.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 91-039: State v. Roberts. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-044: In re Estate of Gordon. Motion of appellee
guardian ad litem for summary dismissal sustained; see Rule
7B(1).

No. 91-060: State v. Johnson. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-068: McEntire v. Conness. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 91-070: Triplett v. Dubuque Packing Plant No. 2.
Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice.

No. 91-077: State v. Young. Motion of appellee for summary
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affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-078: State v. Wright. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-079: State v. Wright. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-080: State v. Sudduth. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-081: Wigodsky v. Wigodsky. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-084: Gifford v. Gifford. By order of the court, appeal
dismissed for failure to file briefs.

No. 91-088: State v. Marco. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-103: State v. Morgan. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-122: State v. Koll. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-129: Shoemaker v. Person. By order of the court,
appeal dismissed for failure to file briefs.

No. 91-130: Shoemaker v. Nelsen. By order of the court,
appeal dismissed for failure to file briefs.

No. 91-132: State v. Von Busch. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-134: State v. Glantz. By order of the court, appeal
dismissed for failure to file briefs.

No. 91-135: Hollibaugh v. Square D Corp. By order of the
court, appeal dismissed for failure to file briefs.

No. 91-143: State v. Sivertson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-144: State v. Dunn. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-145: State v. Dunn. Motion of appellee for summary



CASES DISPOSED OF WITHOUT OPINION XXix

affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-146: Easter v. Fitzgibbons. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 91-149: State v. Copeland. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-150: State v. Kincaid. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-152: State v. Hicks. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-156: State v. Hicks. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-157: State v. Alford. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-161: State v. May. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 91-165: State v. Driggers. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-166: State v. Miedl. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-167: State v. Riley. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-169: Clark v. Square D Co. Motion sustained; appeal
dismissed; each party to pay own costs.

No. 91-170: Gallion v. Johnson. By order of the court,
appeal dismissed for failure to file briefs.

No. 91-171: K & N Mac Farms, Inc. v. Department of
Roads. Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice.

No. 91-172: Accord Properties v. Carr. Stipulation allowed;
appeal dismissed.

No. 91-178: State v. Cox. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 91-180: State v. Daugherty. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 91-182: In re Estate of Dinklage. Stipulation allowed;
appeal dismissed.

No. 91-185: State v. Forman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
TB(2).

No. 91-188: State v. Persinger. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. 91-191: Trackwell v. Trackwell. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-195: State v. Jacob. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-196: State v. Adams. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-199: Tyler v. Goetsch. By order of the court, appeal
dismissed for failure to file briefs.

No. 91-200: Cassell v. Olson. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 91-207: Thompson v. Nebraska Dept. of Correctional
Servs. Motion of appellant to dismiss appeal sustained; appeal
dismissed without prejudice.

No. 91-208: State v. Herstein. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(Q2).

No. 91-210: Wengert v. Board of Ed. of Saunders Cty. Sch.
Dist. No. 107. Motion of appellant to dismiss appeal sustained;
appeal dismissed with prejudice at cost of appellant.

No. 91-211: Patera v. Patera. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-214: O’Donovan v. Sacks. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-220: Lockard v. Ray. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 91-224: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-226: State v. Burnett. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 91-227: Hopson v. Ami-St. Joseph Ctr. for Mental
Health. Stipulation allowed; appeal dismissed.

No. 91-231: Jelsma v. Klassen. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-232: State v. Combs. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-235: State v. Mayberry. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-236: State v. Shoemaker. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-237: State v. Dimmette. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-238: State v. Blackburn. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-250: State v. Halsey. Appeal dismissed. See Rule
TAQ).

No. 91-254: State v. Engels. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-265: State v. Fowler. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-269: State v. Wardell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-272: State v. Fleming. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-273: Schmailzl v. Lange. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-279: Jonak v. City of Grand Island. Stipulation
allowed; appeal dismissed.

No. 91-281: Commercial Fed. Bank v. Champion. Motion of
appellant to dismiss appeal sustained; appeal dismissed without
prejudice.
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No. 91-288: In re Interest of Green. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-301: State v. Henley. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice.

No. 91-302: Federal Land Bank of Omaha v. Hubka.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 91-304: Skeen v. Skeen. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-310: State v. McAlexander. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-311: State v. Eddy. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-312: Gallion v. Hickman. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-314: State ex rel. Robak v. State Judicial Resources
Comm. Motion of appellant to dismiss appeal sustained;
appeal dismissed with prejudice at cost of appellant.

No. 91-317: Department of Social Servs. v. Deffebaugh.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 91-318: Franssen v. Franssen. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-327: State v. Carter. Trial court’s order suppressing
defendant’s statements affirmed.

No. 91-331: State v. Hernandez. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 91-336: Dearmont v. Hartley. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 91-343: State v. David. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-354: Hamel v. Burlington Northern RR. Stipulation
allowed; appeal dismissed with prejudice, at defendant’s cost.

No. 91-362: State v. Friend. Affirmed.

No. 91-364: State v. Hill. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 91-366: State v. Longs. By order of the court, appeal
dismissed for failure to file briefs.
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No. 91-369: Kern v. Department of Correctional Servs. By
order of the court, appeal dismissed for failure to file briefs.

No. 91-383: Holman v. Holman. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-425: Close v. Close. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-428: State v. Sempek. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-442: Washa v. Washa. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 91-445: Investors Real Estate Trust v. Mid-America
Serv. Corp. Motion of appellant to dismiss appeal sustained;
appeal dismissed at cost of appellant.

No. 91-453: Sampson v. Sampson. Stipulation allowed;
appeal dismissed.

No. 91-486: State v. Wever. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 91-542: State v. Juergens. Appeal dismissed. See Rule
TAQ2).

No. 91-573: State v. Gray. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-578: Andrews v. Andrews. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-581: Wagnitz v. Wagnitz. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 91-583: State v. Alcorta. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 91-594: Cook v. Olmer. Stipulation allowed; appeal
dismissed.

No. 91-596: Morosin v. Leber. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 91-606: Blommer Chocolate Co v. Hilgert. Stipulation
allowed; appeal dismissed.

No. 91-614: Shada v. Bressman. Stlpulatlon allowed; appeal
dismissed with prejudice.

No. 91-641: Beetem v. Dabrusky. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.
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SUPREME COURT OF NEBRASKA

THOMAS P. LEONARD, APPELLANT, V. DEBRA A. WILSON AND
FRANK BURGHARDT, APPELLEES.
468 N.W.2d 604

FiledMay 3,1991. No. 88-843.

1. Motor Vehicles: Liability: Proof. In order to establish the applicability of the
family purpose doctrine, it must be proven that the person sought to be charged
with liability was the head of his or her family, that he or she furnished the car for
the use and pleasure of the family, that the driver of the vehicle was a member of
that family, and that the driver was, at the time of the accident, using the car for
the purpose for which it was furnished and with the authority, expressed or
implied, of the head of the family.

2. Directed Verdict. Where the facts adduced to sustain an issue are such that
reasonable minds cannot differ and can draw but one conclusion therefrom, the
issue should be decided as a matter of law.

. In considering the evidence for the purpose of a motion for a directed
verdict, the party against whom the motion is made is entitled to have the benefit
of every inference which can reasonably be drawn from the evidence.

4, ___ . Ifthereisany evidence which will sustain a finding for the party against
whom a motion for a directed verdict is made, the case may not be decided as a
matter of law.

5. Records: Appeal and Error. It is incumbent upon the complaining party to
present a record which supports the error assigned, and in the absence of sucha
record establishing the claimed error, the decision of the lower court will be
affirmed.

Appeal from the District Court for Douglas County: J.
PATRICK MULLEN, Judge. Affirmed.

Frank Meares for appellant.
Joseph Lopez Wilson for appellees.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GrANT, and FAHRNBRUCH, JJ.

)]



2 238 NEBRASKA REPORTS

HasTings, C.J.

Following a jury trial, plaintiff obtained a judgment against
defendant Debra A. Wilson arising out of a motor vehicle
accident. However, notwithstanding the absence of any verdict
or judgment in the record as to the defendant Frank Burghardt,
it is apparent from plaintiff’s motion for a new trial that the
jury rendered a verdict in favor of defendant Burghardt.
Plaintiff appeals and assigns as error (1) failure of the trial court
in not directing a verdict in favor of the plaintiff against
Burghardt under the family purpose doctrine, (2) failure of the
trial court to direct a verdict in favor of the plaintiff against
Burghardt on the theory of negligent entrustment, and (3)
submission of an erroneous jury instruction. We affirm.

On July 10, 1987, Thomas P. Leonard, the plaintiff, while
driving his 1979 Harley-Davidson motorcycle, was involved in
acollision with a 1980 Pontiac Sunbird owned by the defendant
Frank Burghardt and being driven by his stepdaughter, Debra
A. Wilson, in Omaha, Nebraska. There was no real question as
to the negligence and liability of the defendant Wilson. The
main issue in the case involved the responsibility of defendant
Burghardt under the family purpose doctrine.

It is undisputed that Burghardt was the head of the
household in which Wilson, a minor, resided. There is also no
question that the automobile was maintained for the use,
pleasure, and convenience of the members of that household. It
was admitted that Wilson had driven this particular automobile
on a number of occasions before this accident, but she was only
permitted to drive when accompanied by an adult because she
had only a learner’s permit to drive.

On this particular day, Wilson, with pérmission of
Burghardt, had driven the automobile earlier in the day,
accompanied by her sister-in-law, to take the eye examination
portion of the driving test, but for some unexplained reason she
was not permitted to take the test that day. She and her
sister-in-law returned home, and Wilson placed the car keys on
the television set.

That night, Wilson took the Sunbird to pick up her
boyfriend, and it was during that time that she had the accident.
Netther Burghardt nor his wife was home at the time, and
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Wilson had received no specific permission from either of them
to take thecar.

We consider the first two assignments of error together
because they both involve the question of permission. The
family purpose doctrine is explained as follows:

[Wlhere the head of the family purchases, owns,

maintains, furnishes, or provides a motor vehicle for the

general use, pleasure, and convenience of the family, and a

family member is using the car with the express or implied

consent or permission of the owner, the negligence of the

family member driver is imputed to the head of the family.
Marcus v. Everett, 195 Neb. 518, 524, 239 N.W.2d 487, 491
(1976). Accord, Dunn v. Hemberger, 230 Neb. 171, 430
N.W.2d 516 (1988); Kreifels v. Wurtele, 206 Neb. 491, 293
N.W.2d 407 (1980).

Thus, in order to establish the applicability of the family
purpose doctrine, it must be proven that the person sought to be
charged with liability was the head of his or her family, that he
or she furnished the car for the use and pleasure of the family,
that the driver of the vehicle was a member of that family, and
that the driver was, at the time of the accident, using the car for
the purpose for which it was furnished and with the authority,
expressed or implied, of the head of the family. Marcus v.
Everett, supra.

The first three elements have been admitted or are
established without question. However, the evidence does not
conclusively establish the final element, that Wilson was
driving the automobile with the permission, either expressed or
implied, of Burghardt. The evidence directly negates any
express permission. The question of implied consent is
equivocal; at best it creates a question of fact for the jury.

Where the facts adduced to sustain an issue are such that
reasonable minds cannot differ and can draw but one
conclusion therefrom, the issue should be decided as a matter of
law. See Horst v. Johnson, 237 Neb. 155, 465 N.W.2d 461
(1991). In considering the evidence for the purpose of a motion
for a directed verdict, the party against whom the motion is
made is entitled to have the benefit of every inference which can
reasonably be drawn from the evidence. If there is any evidence
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which will sustain a finding for the party against whom the
motion is made, the case may not be decided as a matter of law.
Horst, supra. Such was the case here, and the matter was
properly submitted to the jury on the issue of permission or
authority, which is also a necessary ingredient of the doctrine of
negligent entrustment.

Finally, plaintiff complains of a jury instruction.
Unfortunately, the record does not contain the instructions
given in this case for us to examine. It is incumbent upon the
complaining party to present a record which supports the error
assigned, and in the absence of such a record establishing the
claimed error, the decision of the lower court will be affirmed.
Stoco, Inc. v. Madison’s, Inc., 235 Neb. 305, 454 N.W.2d 692
(1990); Howard v. Howard, 234 Neb. 661, 452 N.W.2d 283
(1990).

The judgment of the district court is affirmed.

AFFIRMED.

STATEOF NEBRASKA, APPELLEE, V. MARK C. THOMAS, APPELLANT.
468 N.W.2d 607

FiledMay 3,1991. No.90-143.

1. Burglary: Criminal Attempt: Intent. A person commits attempted burglary if
such person intentionally engages in conduct which, under the circumstances as
he believes them to be, constitutes a substantial step in a course of conduct
intended to culminate in the commission of the crime of burglary.

2. Burglary: Intent. A person commits burglary if such person willfully,
maliciously, and forcibly breaks and enters any real estate or any improvements
erected thereon with intent to commit any felony or with intent to steal property
of any value.

3. Directed Verdict. A defendant who moves for a directed verdict at the close of
the plaintiff’s evidence and, upon the overruling of such motion, proceeds with
trial and introduces evidence waives any error in the ruling on the motion for a
directed verdict.

4. Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict
only when (1) there is a complete failure of evidence to establish an essential
element of the crime charged, or (2) the evidence is so doubtful in character,
lacking probative value, that a finding of guilt based on such evidence cannot be
sustained.
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5. Directed Verdict. In considering a defendant’s motion for a directed verdict, the
State is entitled to have all its relevant evidence accepted or treated as true, every
controverted fact favorably resolved for the State, and every beneficial
inference reasonably deducible from the evidence.

6. Witnesses: Testimony: Juries. The credibility of a witness and the weight to be
given to that witness’ testimony are issues for the jury to resolve.

7. Sentences: Probation and Parole: Appeal and Error. Denial of probation and
imposition of a sentence within statutorily prescribed limits will not be disturbed
on appeal absent an abuse of discretion.

8. Trial: Words and Phrases. An abuse of discretion occurs when the reasonings or
rulings of the trial court are clearly untenable and deny a just result to the
defendant.

9. Appeal and Error. Errors assigned but not discussed in an appellant’s brief are
not considered by the Supreme Court.

Appeal from the District Court for Buffalo County:
DewAYNE WOLE, Judge. Affirmed.

Mark C. Thomas, pro se.

Gary L. Hogg, Buffalo County Public Defender, on brief for
appellant.

Robert M. Spire, Attorney General, and Alfonza Whitaker
for appellee.

HasTINGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Contending that the evidence was insufficient to identify him
as the perpetrator of the crime with which he was charged and
that he should have been placed on probation, Mark C.
Thomas appeals his jury conviction for attempted burglary and
his prison sentence of not less than 1 nor more than 3 years.

The district court for Buffalo County ordered Thomas to
serve his attempted burglary sentence consecutively to the
sentences imposed for two other convictions. The first of those
convictions was for another attempted burglary, and the second
was for possession of burglary tools. We affirm.

In this case, the defendant also stood trial on four separate
counts of burglary in Kearney, Nebraska, but he was acquitted
of those charges, and they need not be discussed further.

A person commits attempted burglary if such person
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intentionally engages in conduct which, under the
circumstances as he believes them to be, constitutes a
substantial step in a course of conduct intended to culminate in
the commission of the crime of burglary. See Neb. Rev. Stat.
§ 28-201 (Reissue 1989). A person commits burglary if such
person willfully, maliciously, and forcibly breaks and enters any
real estate or any improvements erected thereon with intent to
commit any felony or with intent to steal property of any value.
Neb. Rev. Stat. § 28-507 (Reissue 1989).

In this court, Thomas appeared pro se at oral argument. His
brief, however, was prepared by the Buffalo County public
defender’s office and sets forth three assignments of error.
Those assignments claim that the trial court erred (1) in failing
to sustain defendant’s motion for a directed verdict at the end of
plaintiff’s case and again at the end of the trial; (2) in
sentencing, given the evidence and factual situation of the case;
and (3) in allowing the prosecuting attorney to make reference
to evidence which was clearly not involved in any one of the five
counts on which the defendant was charged, thus prejudicing
the jury as to the defendant.

Thomas first claims that the district court for Buffalo
County should have sustained his two motions for directed
verdict. We confine our review to Thomas’ motion for a
directed verdict at the conclusion of all of the evidence because
any error in the ruling on his first motion for a directed verdict,
at the conclusion of the State’s evidence, was waived. See
Lincoln Co. Sheriff’s Emp. Assn. v. Co. of Lincoln, 216 Neb.
274, 343 N.W.2d 735 (1984) (a defendant who moves for a
directed verdict at the close of the plaintiff’s evidence and, upon
the overruling of such motion, proceeds with trial and
introduces evidence waives any error in the ruling on the
motion for a directed verdict). In a criminal case a court can
direct a verdict only when (1) there is a complete failure of
evidence to establish an essential element of the crime charged,
or (2) the evidence is so doubtful in character, lacking probative
value, that a finding of guilt based on such evidence cannot be
sustained. State v. Valdez, 236 Neb. 627, 463 N.W.2d 326
(1990); State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990).
In the consideration of a defendant’s motion for a directed
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verdict, the State is entitled to have all its relevant evidence
accepted or treated as true, every controverted fact favorably
resolved for the State, and every beneficial inference
reasonably deducible from the evidence. See State v. Pierce, 231
Neb. 966, 439 N.W.2d 435 (1989).

The record reveals that in the early morning hours of May
12, 1989, John Schmidt, a police officer with the city of
Kearney, was working a special detail entailing plainclothes
foot patrol in the city. The purpose of the detail was to provide
burglary patrol and building checks. Around 2 a.m., Schmidt
was near an alley at the south end of a building housing
Adventure Travel Service (ATS). To the east of this building was
another building housing General Adjustment Bureau Services
(GAB). A 5-foot-wide concrete walkway separated the two
buildings.

While Schmidt was at the south end of the ATS building, he
heard a high-pitched screeching noise that sounded like the
cutting of glass. The officer moved into an inset area behind the
building and, after hearing the sound two more times and the
additional sound of someone shuffling around in the walkway,
rounded the corner of the building and stood in the south
entrance of the walkway. At that point, Schmidt observed
Thomas facing the GAB building. Thomas was fumbling with a
vent or wiring under a window. Schmidt, from 20 feet away,
shined his flashlight on Thomas, who turned and faced
Schmidt. Thomas was wearing dark pants with a double white
stripe down the side, a dark top, and a black “ninja style”
mask. Schmidt could see the eyes, nose, and upper cheekbone
area of Thomas’ face. The officer testified that he recognized
and identified the subject. Schmidt observed Thomas from the
front for 20to 30 seconds.

Schmidt identified himself as a police officer and instructed
Thomas to face a wall and to put his hands on it. He further
demanded to know what Thomas was doing, and Thomas
responded, “[S]ecurity.” As Schmidt talked, Thomas began
slowly walking backward. After making the comment
“security,” Thomas turned and ran from the north end of the
walkway. Schmidt gave chase for two blocks, but lost him.

Schmidt’s investigation upon his return to the crime scene
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revealed that there was a residence located directly south of the
building and across the alley. A bicycle, described as a “silver or
gray Schwinn ten-speed,” was discovered on the patio within
the fenced backyard. The bicycle did not belong to the owner of
the residence. In studying the crime scene, Schmidt found that
there were scratch marks on the window above where he first
saw Thomas standing and that a vent directly below the window
had been bent upward. '

Sometime between 5:30 and 6 a.m., Schmidt and other
officers proceeded to Thomas’ residence to execute an arrest
warrant. The defendant’s house was 14 to 15 blocks from the
building housing GAB. Roma Thomas, the defendant’s
mother, answered the door and went to summon the defendant.
The officers, shortly thereafter, followed her downstairs and
placed Thomas under arrest. According to Schmidt, Thomas
was fairly alert for someone who had just awakened. At 8:26
a.m., Roma Thomas telephoned a police investigator and
thereafter reported that a bicycle, matching the description of
the bicycle found at the residence near the crime scene, had been
stolen from Thomas’ residence. A warrant to search Thomas’
home was executed later that afternoon. None of the clothing
Schmidt said Thomas was wearing at the time of the attempted
burglary was found.

Thomas does not challenge the evidence relating to any
element of the crime with which he was charged other than the
identification of himself as the perpetrator. In essence, he
argues that there was a complete failure of evidence to identify
him as the perpetrator of the crime or that it is so doubtful in
character, lacking probative value, that a finding of guilt based
on such evidence cannot be sustained. We disagree. Officer
Schmidt testified on direct examination that he recognized and
identified the perpetrator as Thomas. On cross-examination,
when questioned whether he could make a positive
identification, Schmidt responded, “Yes. I was sure who it
was.” As stated, every controverted fact is resolved in favor of
the State. The credibility of a witness and the weight to be given
to that witness’ testimony are issues for the jury to resolve. See,
State v. Lohman, 237 Neb. 503, 466 N.W.2d 534 (1991);
Maloney v. Kaminski, 220 Neb. 55, 368 N.W.2d 447 (1985). It is
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inherent in the jury’s verdict in this case that the jury believed
Schmidt’s testimony identifying Thomas and that the defendant
was proved beyond a reasonable doubt to be the perpetrator of
the attempted burglary with which the defendant was charged.

Other evidence adduced at trial placing Thomas at the crime
scene was the bicycle found nearby. After Thomas was arrested,
his mother reported that a bicycle was stolen. The description
of the bicycle matched the one found at the residence near
GAB. It was found on a patio within a fenced backyard of a
residence across the alley from GAB. The residence was owned
by a 75-year-old woman, who testified she had never before
seen the bicycle.

From the aforementioned evidence, it cannot be said that as
a matter of law such evidence is so doubtful in character,
lacking probative value, that it cannot sustain a finding that
Thomas was the perpetrator of the crime with which he was
charged. The evidence was sufficient to present a question of
fact, and as such, it was properly submitted to the jury.
Thomas’ first assignment of error is without merit.

In his second assignment of error, Thomas asserts that the
district court abused its discretion in imposing a prison sentence
instead of placing him on probation and by not according
proper weight to his background and the weight of the evidence
on which he was convicted. Denial of probation and imposition
of a sentence within statutorily prescribed limits will not be
disturbed on appeal absent an abuse of discretion. State v.
Dean, 237 Neb. 65, 464 N.W.2d 782 (1991). See State v.
Zitterkopf, 236 Neb. 743, 463 N.W.2d 616 (1990) (whether
sentence imposed is probation or incarceration is a matter
within the discretion of the trial court). Attempted burglaryis a
Class IV felony carrying no minimum penalty and a maximum
of 5 years’ imprisonment, a $10,000 fine, or both. Neb. Rev.
Stat. § 28-105 (Reissue 1985) and §§ 28-201 and 28-507. Since
Thomas’ sentence of 1 to 3 years’ imprisonment was within the
statutory limits, any error must turn on whether the trial court
abused its discretion.

An abuse of discretion occurs when the reasons or rulings of
the trial court are clearly untenable and deny a just result to the
defendant. State v. Plant, 236 Neb. 317, 461 N.W.2d 253
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(1990). Statutory guidelines in granting probation are found in

Neb. Rev. Stat. § 29-2260(2) (Reissue 1989), which provides:
Whenever a court considers sentence for an offender
convicted of either a misdemeanor or a felony for which
mandatory or mandatory minimum imprisonment is not
specifically required, the court may withhold sentence of
imprisonment wunless, having regard to the nature and
circumstances of the crime and the history, character, and
condition of the offender, the court finds that
imprisonment of the offender is necessary for protection
of the public because:

(@) The risk is substantial that during the period of
probation the offender will engage in additional criminal
conduct;

(b) The offender is in need of correctional treatment
that can be provided most effectively by commitment to a
correctional facility; or

(c) A lesser sentence will depreciate the seriousness of
the offender’s crime or promote disrespect for law.

(Emphasis supplied.)

Inherent in the trial court’s colloquy with Thomas during
sentencing is the conclusion that all three of the above elements
were found to be present. The crime for which Thomas was
convicted was committed while the defendant was out on bond
for a prior offense. Further, the trial court recognized that
Thomas had been granted probation by a federal court and that
that probation was revoked.

The presentence report contained an evaluation of Thomas
from a federal hospital facility. The staff summary
recommending incarceration stated that Thomas could benefit
from a prolonged structured period of supervision and that
incarceration would not likely have an adverse effect on his
emotional stability. See State v. Clear, 236 Neb. 648, 463
N.W.2d 581 (1990) (a sentencing judge may consider relevant
information contained in a presentence report on the defendant
to determine an appropriate sentence within the statutorily
authorized penalty, punishment, or disposition applicable to
the crime for which the defendant has been convicted).

Finally, there is no question that Thomas’ criminal record
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shows a longstanding disregard for the rights of others. In his
short life, Thomas has amassed a record containing six felonies.
Clearly, to reward Thomas with probation would exacerbate his
disrespect for the law.

The trial court gave regard to the nature and circumstances
of the crime. Reviewing the history, character, and condition of
Thomas, the court found that the defendant continued to
blame others for his predicament and refused to accept
responsibility. Having properly used the statutory guidelines
denying probation, the trial court did not abuse its discretion.
The second assignment of error is therefore without merit.

This court need not address the merits of the third
assignment of error, for it was not discussed in Thomas’ brief.
Errors assigned but not discussed in an appellant’s brief are not
considered by the Supreme Court. Horst v. Johnson, 237 Neb.
155, 465 N.W.2d 461 (1991); State v. Two IGT Video Poker
Games, 237 Neb. 145, 465 N.W.2d 453 (1991); Neb. Ct. R. of
Prac. 9D(1)d (rev. 1989). The same is true of issues raised at oral
argument by Thomas pro se, but not assigned as error or
discussed in his brief. To be considered by the Supreme Court,
error must be assigned and discussed in the brief of one
claiming that prejudicial error has occurred. Federal Land
Bank of Omaha v. Victor, 232 Neb. 351, 440 N.W.2d 667
(1989). The judgment of the district court is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. BRENTD. DOUGLAS,
APPELLANT.
468 N.W.2d 612

Filed May 3, 1991. No.90-223.

Trial: Motions to Suppress: Pretrial Procedure: Appeal and Error. In a criminal trial,
after the pretrial denial of a motion to suppress a defendant’s statement, the
defendant must object at trial to the receipt of the statement in order to preserve
the question for review on appeal.
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Appeal from the District Court for Douglas County: JAMES
M. MurPHY, Judge. Affirmed.

James Martin Davis for appellant.

Robert M. Spire, Attorney General, and Kenneth W. Payne
for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

Defendant was charged by information with possession with
intent to distribute, deliver, or dispense cocaine, in violation of
Neb. Rev. Stat. § 28-416(1)(a) (Reissue 1989). He filed a
motion to suppress “the fruits of a search” of his residence and
a motion to suppress his statements given to police officers.
After hearing, the trial court denied the motions.

Later, a deputy county attorney and counsel for defendant
waived jury trial and agreed “to stipulate the police reports into
evidence and let The Court make its determination based on
that sole exhibit,” which was an identified collection of police
reports. Defendant made no objection to the admissibility of
any matters included in the identified exhibit of police reports.

The trial court found defendant guilty of the crime charged
and later sentenced him to 6 to 20 years’ confinement, with
credit for 1 day in jail prior to sentencing. Defendant appealed
to this court, assigning one error, contending that the trial court
erred in admitting his statements into evidence. We affirm.

As set out above, no objection was made at trial to the
admission of defendant’s oral statements. We have held that ina
criminal trial, after the pretrial denial of a motion to suppress a
defendant’s statement, the defendant must object at trial to the
receipt of the statement in order to preserve the question for
review on appeal. State v. Pointer, 224 Neb. 892, 402 N.W.2d
268 (1987); State v. Cody, 236 Neb. 69, 459 N.W.2d 195 (1990).
See, Neb. Rev. Stat. § 27-103(1)(a) (Reissue 1989); State v.
Robinson, 233 Neb. 729, 448 N.W.2d 386 (1989); State v. Cox,
231 Neb. 495, 437 N.W.2d 134 (1989). There is no reason that
that settled rule should not be applied in jury-waived trials
submitted on police reports, as in this case.
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In addition, we note the appeal approaches the frivolous. In
the police reports submitted, it is shown that at least 16 items,
including scales, plastic bags, and drain water, seized pursuant
to a search warrant, tested positive for the presence of cocaine.
That evidence was not objected to and those seizures were not
assigned as error in this court.

The judgment is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. SHAWN J. STATEN, APPELLANT.
469N.W.2d 112

Filed May 3, 1991. No. 50-232.

1. Constitutional Law: Criminal Law: Police Officers and Sheriffs: Investigative
Stops: Probable Cause. Under Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L.
Ed. 2d 889 (1968), police can constitutionally stop and briefly detain a person
for investigative purposes if the police have a reasonable suspicion, supported
by articulable facts, that criminal activity exists, even if probable cause is lacking
under the fourth amendment.

2. Investigative Stops: Probable Cause: Words and Phrases. Reasonable suspicion
entails some minimal level of objective justification for detention, something
more than an inchoate and unparticularized suspicion or “hunch,” but less than
the level of suspicion required for probable cause.

3. Search and Seizure: Arrests. A valid search as an incident to an arrest without a
warrant necessarily depends on the legality of the arrest itself.

4. Constitutional Law: Police Officers and Sheriffs: Search and Seizure: Arrests:
Probable Cause. The constitutional issue regarding a reasonable search, as an
incident of a felony arrest without a warrant, depends on the presence or absence
of probable cause for that arrest, that is, whether immediately before the search
an officer has probable cause to believe that the person to be searched has
committed a felony.

5. Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement
officer has knowledge, based on information reasonably trustworthy under the
circumstances, which justifies a prudent belief that a suspect is committing or
has committed a crime, the officer has probable cause to arrest without a
warrant.

6. Police Officers and Sheriffs: Search and Seizure: Search Warrants: Motions to
Suppress: Proof. If police have acted without a search warrant, the State has the
burden to prove that the search was conducted under circumstances
substantiating the reasonableness of such search or seizure.



14 238 NEBRASKA REPORTS

7. Police Officers and Sheriffs: Arrests: Search and Seizure: Search Warrants. If
there is a lawful arrest, police have authority, without a search warrant, to
conduct a full search of the person arrested.

8. Police Officers and Sheriffs: Arrests: Search and Seizure: Weapons: Evidence.
A police officer’s search is not limited to searching the arrested person for
weapons only; the officer may search for and seize any evidence on the arrestee’s
person, even if such evidence is unrelated to the crime for which the arrest was
made, in order to prevent concealment or destruction of evidence.

9. Arrests: Search and Seizure. A search incident to a lawful arrest need not be
made immediately on arrest, but may legally be conducted later when the
accused arrives at the place of detention.

10. Police Officers and Sheriffs: Search and Seizure: Search Warrants: Motions to
Suppress: Proof. If police have acted pursuant to a search warrant, the
defendant bears the burden of proof that the search or seizure was unreasonable;
but if police acted without a search warrant, the State has the burden of proof
that the search was conducted under circumstances substantiating the
reasonableness of such search or seizure.

11. Search and Seizure: Search Warrants: Motions to Suppress: Proof. A defendant
who seeks to suppress evidence obtained pursuant to a search warrant has the
burden of establishing that the search warrant is invalid so that evidence secured
thereby may be suppressed.

12. Constitutional Law: Search and Seizure. The “fruit of the poisonous tree”
doctrine, expressed in Wong Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9
L. Ed. 2d 441 (1963), is a condemnation of the government’s subsequent
exploitation of a prior violation of a defendant’s constitutional right.

Appeal from the District Court for Douglas County: J.
PatricK MULLEN, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Cheryl M. Kessell for appellant.

Robert M. Spire, Attorney General, and Barry Waid for
appellee.

HasTtinGs, C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

The State charged that Shawn J. Staten intended to deliver or
distribute cocaine in her possession, a violation of Neb. Rev.
Stat. § 28-416(1)(a) (Cum. Supp. 1988). In her suppression
motions, Staten claimed that cocaine found on her person and
her custodial statements were constitutionally inadmissible. See
Neb. Rev. Stat. § 29-115 (Reissue 1989) (suppression of
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accused’s statement) and Neb. Rev. Stat. § 29-822 (Reissue
1989) (suppression of physical evidence). When the district
court for Douglas County sustained Staten’s motions, the State
obtained a review by a judge of this court concerning the
suppression orders. See Neb. Rev. Stat. §§ 29-116 and 29-824
(Reissue 1989). As a result of that review, the suppression
orders were reversed. See State v. Staten, 233 Neb. 800, 448
N.W.2d 152 (1989). In a subsequent bench trial, Staten was
convicted on the cocaine charge and sentenced to
imprisonment.

CONTACT AT THE AIRPORT

On the morning of March 29, 1989, in the Kansas City
International Airport, Agent Carl Hicks of the Federal Drug
Enforcement Agency was routinely observing arrival of flights
from Los Angeles, California, and noticed a man and a
woman, later identified as Tracy Wood and Staten, whom he
described as “suspicious” inasmuch as the couple fit the drug
courier profile. When Hicks approached the pair and asked
them for identification, Wood and Staten said they had none.
However, Staten later produced some identification and also
displayed their plane tickets. Hicks noted that Wood and Staten
had paid cash for their plane tickets and that they were flying to
Omaha on Braniff Airline flight 1490, which was scheduled to
arrive in Omaha at 8:30 that morning. Since no drug detection
dog was available at Kansas City and because the couple’s
luggage was already on board the Omaha flight scheduled for
departure in the next few minutes, Hicks terminated the
interview with Wood and Staten, who boarded Braniff flight
1490 to Omaha.

Hicks telephoned Sgt. James Cisar of the Omaha Police
Division and related Hicks’ observations at the Kansas City
International Airport. Cisar immediately called Sgt. William
Agnew of the Omaha Police Division’s narcotics unit. Agnew
assembled a team of FBI agents and Omaha police officers,
who went to Omaha’s Eppley Airfield to meet Braniff flight
1490. Agnew also contacted Steve Sanchelli, an Omaha police
officer who handles “Bush,” a dog used for drug detection by
the Omaha Police Division, and asked Sanchelli to bring Bush
to the airport.
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On arrival at the airport, the officers and the FBI agents went
to gate 21, where flight 1490 was to arrive, and set up
surveillance. When flight 1490 arrived at 8:30 a.m., the officers
observed Wood and Staten disembark from the plane and walk
to the baggage claim area. Staten made a phone call, after
which she and Wood retrieved three pieces of luggage and began
to walk toward the airport’s main terminal area. Agnew
approached Wood and Staten, identified himself as a police
officer conducting a “narcotics investigation,” and asked them
to produce their plane tickets. Staten said she had discarded her
ticket on the plane. When Agnew asked for some identification,
Staten showed Agnew a copy of a birth certificate and her
Social Security card. Agnew told Wood and Staten that a drug
detection dog was en route to the airport and asked whether
they would consent to having the dog “sniff” their luggage for
the possible presence of controlled substances. Staten agreed to
let the dog sniff her luggage, which included a brown “two
suiter suitcase” bearing a Braniff identification tag: “Shawn
Staten, 15546 Friar Street, Van:-Nuys, California.”

Wood and Staten accompanied the officers to the airport
security area, where Agnew asked Staten about the reason for
her presence in Omaha. Staten responded that she was visiting
her brother, Harry Harris. Agnew knew that Harry Harris, an
alias for Dan Staten, was in custody. Harris was a member of a
Los Angeles gang and was “involved in narcotics activity” in
Omaha. Also, Agnew had personally arrested Staten’s sister,
Mowesha Staten, in an Omaha motel for possession of a
controlled substance.

Approximately 15 minutes after Staten had arrived in
Omaha, Officer Sanchelli arrived at the airport with Bush, the
drug detection dog. Bush had been specially trained in locating
cocaine, heroin, and other controlled substances and was used
to “alert” officers to the presence of a controlled substance
within luggage. The “alert” consists of Bush’s sniffing luggage
and then biting or scratching luggage which contains a
controlled substance. Before Staten encountered the officers at
the Eppley Airport, Bush had positively verified controlled
substances in ‘““50 controlled alerts” and had located a
controlled substance in luggage on 18 separate occasions.
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Staten’s luggage was placed in the airport hallway for Bush’s
“off-leash” sniffing. As the dog was sniffing Staten’s luggage,
“Bush alerted violently by biting and scratching” at Staten’s
“two suiter” suitcase, an indication that the luggage contained
a controlled substance such as cocaine. After Bush “alerted on”
Staten’s suitcase, Agnew requested permission to search
Staten’s person and luggage. Staten told Agnew that he could
search her luggage but not search her. When Agnew said that “a
female officer would conduct the search in the privacy of a
room,” Staten still refused to permit a search of her person.
According to Agnew: “At that point I informed [Staten] that
she was under arrest for suspicion of possession of a controlled
substance and she would be taken to central police
headquarters and we were going to apply for a search warrant
for her luggage and her person.” No one questions that Staten
was arrested for possession of a controlled substance at the
airport. The officers then transported Staten to police
headquarters.

At police headquarters, Staten was taken to an interview
room where, shortly after 10 a.m., Officer James Haiar
presented her with a Miranda “rights advisory form.”
Although Staten refused to make a statement, a few minutes
later she indicated to officers that she would be willing to make
a statement. Meanwhile, Agnew had prepared an application
for a search warrant. In his affidavit for the search warrant,
Agnew recounted the details preceding and during his
encounter with Staten at the airport. Based on Agnew’s
affidavit, the county court for Douglas County issued a search
warrant at 1:25 p.m. Shortly thereafter, in the presence of a
female police officer, the warrant, which authorized a search of
Staten’s person and her luggage, was served on Staten. After
- Staten read the warrant, which she understood, she removed a
plastic bag, containing 6 ounces of cocaine, from her bra. The
police presented a second “advisory form” regarding the
Miranda admonition. Staten indicated that she understood her
rights, and then discussed her possession of the substance found
in her possession. Staten told the police that she was
transporting the substance, “crack” cocaine, from Los Angeles
to Omaha for distribution and sale. A later laboratory test
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confirmed that the substance in Staten’s possession was
cocaine.

STATEN’S CONVICTION AND SENTENCE
Staten objected, claiming that the cocaine and her custodial
statements were constitutionally inadmissible. After Staten’s
objections were overruled, the district court, presented with the
foregoing facts, found Staten guilty of the cocaine charge and
sentenced her to imprisonment for a term of 4 to 8 years.

ASSIGNMENTS OF ERROR
For her assignments of error, Staten contends: (1) “The
search of the Defendant’s person which revealed cocaine hidden
in her undergarments was illegal; the fruits of that search
should have been suppressed,” and (2) “The sentence imposed
by the District Court was excessive, and as such, constitutes an
abuse of discretion.”

CONSTITUTIONAL ADMISSIBILITY OF
PHYSICAL EVIDENCE FROM STATEN
Arrest of Staten.

Staten claims that the search of her person was unreasonable
and, therefore, a violation of U.S. Const. amend. IV and Neb.
Const.art. 1,§ 7.

Although Staten neither questions the factual basis for the
police stopping her at the airport nor asserts that any
constitutional right was violated by her detention at the airport,
nevertheless, we note that, under 7erry v. Ohio, 392 U.S. 1, 88
S. Ct. 1868, 20 L. Ed. 2d 889 (1968), police can constitutionally
stop and briefly detain a person for investigative purposes if the
police have a reasonable suspicion, supported by articulable
facts, that criminal activity exists, even if probable cause is
lacking under the fourth amendment. See, also, State v.
Thomte, 226 Neb. 659, 413 N.W.2d 916 (1987). Reasonable
suspicion entails some minimal level of objective justification
for detention, something more than an inchoate and
unparticularized suspicion or “hunch,” but less than the level
of suspicion required for probable cause. United States v.
Sokolow,490U.S. 1,1098S. Ct. 1581, 104 L. Ed. 2d 1 (1989).

The U.S. Supreme Court has held that persons whose
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appearance and activities fit the so-called drug courier profile
may be briefly detained by law enforcement officers under
Terry v. Ohio. See, United States v. Place, 462 U.S. 696, 103 S.
Ct. 2637, 77 L. Ed. 2d 110 (1983); Florida v. Royer, 460 U.S,
491, 103 S. Ct. 1319, 75 L. Ed. 2d 229 (1983); United States v.
Sokolow, supra. The drug courier profile is a compilation of
characteristics found to be typical for persons transporting
illegal drugs, such as trips to and from cities which are major
sources of drugs, with short stays in the cities; cash payment for
tickets; use of aliases; unchecked luggage and little or no
identification on luggage; attire; and nervousness. See United
Statesv. Sokolow, supra.

In Florida v. Royer, supra, the U.S. Supreme Court held that
police had no probable cause to arrest the defendant based
upon the facts that he was traveling from Miami to New York
City under an assumed name; that he was carrying two suitcases
that appeared to be heavy; that he was young, was casually
dressed, and appeared to be pale and nervous; and that he had
paid for his ticket in cash with a large number of bills. The fact
that defendant fit the so-called drug courier profile constituted
adequate grounds for suspecting the defendant of carrying
drugs and justified an investigatory stop by police officers. Id.
However, because the police took the defendant to a small room
for further interrogation, retrieved his checked luggage from
the airline, took his airplane ticket and identification, and never
informed defendant that he was free to leave at any time nor
that he need not consent to the search of his luggage, the
Supreme Court held that the investigatory stop exceeded the
constitutional limitation of a Terry stop. See Terry v. Ohio,
supra. The Royer Court found that the means employed by the
police officers were too intrusive in relation to an investigative
detention and that restraint of the defendant was unjustified,
and then concluded that there were less intrusive means which
the officers could have employed, while noting:

The courts are not strangers to the use of trained dogs to
detect the presence of controlled substances in luggage.
There is no indication here that this means was not feasible
and available. If it had been used, Royer and his luggage
could have been momentarily detained while this
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investigative procedure was carried out. Indeed, it may be
that no detention at all would have been necessary. A
negative result would have freed [the defendant] in short
order; a positive result would have resulted in his
justifiable arrest on probable cause.

460U.S. at 505-06.

The use of a specially trained dog to detect the presence of a
controlled substance inside a container, such as luggage, has
been held to be a feasible and expeditious way to detain a
suspect for the shortest period of time in which to confirm or
dispel suspicions. See Florida v. Royer, supra. See, also, United
States v. Place, supra (canine sniff discloses only the presence
or absence of narcotics, and such limited disclosure ensures
against the embarrassment and inconvenience of the owner that
is possible with other, more intrusive means of investigation).
This conclusion is based on the fact that dogs trained especially
for the purpose of detecting a controlled substance can detect
the presence of concealed narcotics with almost unerring
accuracy.

As expressed in State v. Blakely, 227 Neb. 816, 821, 420
N.W.2d 300, 304 (1988):

A valid search as an incident to an arrest without a
warrant necessarily depends on the legality of the arrest
itself. ...

. . . [T]he constitutional issue regarding a reasonable
search, as an incident of a felony arrest without a warrant,
depends on the presence or absence of probable cause for
that arrest, that is, whether immediately before the search
an officer has probable cause to believe that the person to
be searched has committed a felony.

When a law enforcement officer has knowledge, based
on information reasonably trustworthy under the
circumstances, which justifies a prudent belief that a
suspect is committing or has committed a crime, the
officer has probable cause to arrest without a warrant.

Several courts have held that an “alert” by a trained drug
detection dog constitutes probable cause for arrest. See, People
v. Unruh, 713 P.2d 370 (Colo. 1986); People v Price, 54 N.Y.2d
557, 431 N.E.2d 267, 446 N.Y.S.2d 906 (1981); People v.



STATE v.STATEN 21
Citeas 238 Neb. 13

Campbell, 67 1l1. 2d 308, 367 N.E.2d 949 (1977); Morrow v.
State, 757 S.W.2d 484 (Tex. App. 1988) (even in the absence of
consent to search, a drug detection dog’s “alert” to the presence
of narcotics in defendant’s luggage would have justified the
arrest of appellant); Pooley v. State, 705 P.2d 1293 (Alaska
App. 1985); State v. Bullock, 460 So. 2d 517 (Fla. App. 1984).
See, also, U.S. v. Massac, 867 F.2d 174 (3d Cir. 1989); U.S. v.
Stone, 866 F.2d 359 (10th Cir. 1989); Garmon v. Foust, 741 F.2d
1069 (8th Cir. 1984); United States v. Spetz, 721 F.2d 1457 (9th
Cir. 1983); United States v. Robinson, 707 F.2d 811 (4th Cir.
1983); United States v. Waltzer, 682 F.2d 370 (2d Cir. 1982);
United States v. Klein, 626 F.2d 22 (7th Cir. 1980); United States
v. Race, 529 F.2d 12 (1st Cir. 1976).

In view of the officers’ information about Staten and from
all the circumstances at the airport, including Bush’s “alert”
and positive reaction to Staten’s luggage, the police had
probable cause to arrest Staten at the airport. Consequently,
Staten’s arrest withstands constitutional challenge.

Search Without a Warrant.

If police have acted without a search warrant, the State has
the burden to prove that the search was conducted under
circumstances substantiating the reasonableness of such search
or seizure. State v. Juhl, 234 Neb. 33, 449 N.W.2d 202 (1989);
State v. Abdouch, 230 Neb. 929, 434 N.W.2d 317 (1989); State
v. Vrtiska,225 Neb. 454,406 N.W.2d 114 (1987).

In United States v. Robinson, 414 U.S. 218, 94 S. Ct. 467, 38
L. Ed. 2d 427 (1973), the Supreme Court held that if there is a
lawful arrest, police have authority, without a search warrant,
to conduct a full search of the person arrested and that such
search is reasonable under the fourth amendment to the U.S.
Constitution. Further, a police officer’s search is not limited to
searching the arrested person for weapons only; the officer may
search for and seize any evidence on the arrestee’s person, even
if such evidence is unrelated to the crime for which the arrest
was made, in order to prevent concealment or destruction of
evidence. See, also, Chimel v. California, 395 U.S. 752, 89 S.
Ct.2034,23 L. Ed. 2d 685 (1969).

A search incident to a lawful arrest need not be made
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immediately on arrest. “[S]earches and seizures that could be
made on the spot at the time of arrest may legally be conducted
later when the accused arrives at the place of detention.” United
States v. Edwards, 415U.S. 800, 803, 94 S. Ct. 1234, 39 L. Ed.
2d 771 (1974). See, also, Abel v. United States, 362 U.S. 217, 80
S. Ct. 683,4 L. Ed. 2d 668 (1960). See, further, State v. Weible,
211 Neb. 174, 317 N.W.2d 920 (1982) (arresting officers may
search person of arrestee to discover and remove weapons and
to seize evidence to prevent its concealment or destruction, as
well as search the area within the arrestee’s immediate control);
State v. McElroy, 189 Neb. 376, 202 N.W.2d 752 (1972) (arrest
of defendant and later search of defendant’s person at police
station held lawful).

The search of Staten’s person, without a search warrant but
as an incident of her lawful arrest, is not unreasonable and,
therefore, does not violate the constitutional protection against
an unreasonable search and seizure.

Search With a Warrant.

Although a search warrant was unnecessary for a valid
search of Staten’s person and was surplusage in relation to a
search as an incident of a lawful arrest, the police, nonetheless,
obtained a warrant to search Staten’s person. However, Staten
does not challenge the truth, accuracy, or sufficiency of the
information which Agnew supplied in his affidavit for the
search warrant.

[The burden of proof depends on the basis for the search,
that is, whether the search was conducted pursuant to a
warrant or without a warrant. If police have acted
pursuant to a search warrant, the defendant bears the
burden of proof that the search or seizure is unreasonable;
but if police acted without a search warrant, the State has
the burden of proof that the search was conducted under
circumstances substantiating the reasonableness of such
search or seizure.
State v. Vrtiska, supra at 461, 406 N.W.2d at 120. See, also,
United States v. Longmire, 761 E2d 411 (7th Cir. 1985); 4 W.
LaFave, Search and Seizure, a Treatise on the Fourth
Amendment § 11.2(b) 2d ed. 1987).
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Thus, a defendant who seeks to suppress evidence obtained
pursuant to a search warrant has the burden of establishing that
the search warrant is invalid so that evidence secured thereby
may be suppressed. State v. Vrtiska, supra.

In his affidavit, Agnew supplied sufficient information
which established probable cause necessary for a
constitutionally valid search warrant. Because validity or
legality of the warrant in this case is unchallenged, Staten had
the burden to establish that the search of her person was
unreasonable and, therefore, contrary to the constitutional
safeguards against an unreasonable search. However, since
Staten presented nothing to demonstrate that the search
warrant was deficient in any respect or for any reason and has
failed to show that the search of her person was otherwise
unreasonable, Staten has not established that the cocaine,
obtained from her person as the result of a search warrant, is
constitutionally inadmissible.

Admissibility of Physical Evidence.

Since the physical evidence was obtained through a
reasonable search and seizure, the cocaine, obtained from
Staten’s person, was constitutionally admissible evidence used
for Staten’s conviction on the cocaine charge.

STATEN’S CUSTODIAL STATEMENTS

As an additional aspect of the search and seizure question,
Staten claims that her custodial statements, as “fruits of that
search,” are constitutionally inadmissible evidence and should
have been suppressed. Thus, Staten contends that her custodial
statements should have been suppressed because her statements
were the product of an illegal search or, as condemned by Wong
Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d
441 (1963), were the “fruit of the poisonous tree.” In Wong Sun,
the U.S. Supreme Court required exclusion not only of
evidence directly produced by a constitutionally invalid search,
but also of evidence indirectly derived from the
unconstitutional search. Reference to “fruit of the poisonous
tree” in Wong Sun is a condemnation of the government’s
subsequent exploitation of a prior violation of a defendant’s
constitutional right. As expressed in Wong Sun, whether
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evidence is the derivative product of a constitutionally
invalid search turns on the question “ ‘whether, granting
establishment of the primary illegality, the evidence to which
instant objection is made has been come at by exploitation of
that illegality or instead by means sufficiently distinguishable to
be purged of the primary taint.” Maguire, Evidence of Guilt,
221(1959).” 371 U.S. at 488.

However, since the arrest and search of Staten are
constitutionally sustainable, the Wong Sun doctrine is
inapplicable as a bar to admissibility of Staten’s custodial
statements. Cf. State v. Abdouch, 230 Neb. 929, 434 N.W.2d
317 (1989) (defendant’s voluntary custodial statements to
police, after defendant was confronted with physical evidence
seized during a constitutionally invalid search, were
inadmissible in the prosecution of a charge related to the subject
matter of the custodial interrogation). Therefore, Staten’s
statements were constitutionally admissible as evidence on the
cocaine charge against Staten.

EXCESSIVE SENTENCE CLAIM

Finally, Staten contends that her sentence to a term from 4 to
8 years is excessive.

A defendant’s intent to distribute cocaine in the defendant S
possession is a Class II felony, see § 28-416(2), which is
punishable by imprisonment for a minimum term of 1 year and
a maximum term of 50 years. See Neb. Rev. Stat. § 28-105(1)
(Reissue 1985) (felony; classification of penalties; sentences).

-Staten requests that this court reduce her sentence, see Neb.
Rev. Stat. § 29-2308 (Reissue 1989), inasmuch as the cocaine
charge “involved no threat of violence in any way.” Brief for
appellant at9.

Although Staten’s commission of the crack cocaine offense
did not involve immediate physical force exerted against
another person, the crime involves activity which is destructive
to human beings and eventually results in harm evident from
the physical and emotional injury to users of cocaine.

Although Staten has no record of prior arrests, she is an
adult who cannot claim ignorance of crack and its
consequences. Moreover, Staten willingly became an
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instrument for distribution of cocaine for her personal gain. “A
sentence imposed within the statutory limits will not be
disturbed on appeal unless the sentencing court has abused its
discretion in the sentence imposed.” State v. Kitt, 232 Neb. 237,
240, 440 N.W.2d 234, 236 (1989). Accord, State v. Zitterkopf,
236 Neb. 743, 463 N.W.2d 616 (1990); State v. Dillon, 222 Neb.
131, 382 N.W.2d 353 (1986).

The district court did not abuse its discretion in the sentence
imposed on Staten. We find no justifiable reason to reduce that
sentence. Therefore, we affirm the sentence imposed on Staten.

CONCLUSION
The evidence used to convict Staten was constitutionally
admissible. We decline to reduce Staten’s sentence, in which
there has been no abuse of discretion.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. DAVID E. SANTOS, APPELLANT.
468 N.W.2d 613

Filed May 3,1991. No. 90-245.

1. Motions for Continuance: Appeal and Error. A motion for continuance is
addressed to the discretion of the trial court and will not be disturbed on appeal
absent a showing of an abuse of discretion.

: . The failure to file a written motion for continuance supported

by affidavit, as required by Neb. Rev. Stat. § 25-1148 (Reissue 1989), is a factor

to be considered in determining whether a trial court abused its discretion in

denying a continuance.
. Where a trial court has contributed to a party’s lack of

preparation, it is an abuse of discretion to deny a continuance.
Appeal from the District Court for Hall County: WILLIAM
H. RiLEY, Judge. Reversed and remanded for a new trial.

James H. Truell for appellant.

Robert M. Spire, Attorney General, and Marie C. Pawol for
appellee.
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HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

Pursuant to verdict, defendant-appellant, David E. Santos,
was adjudged guilty of first degree sexual assault, in violation
of Neb. Rev. Stat. § 28-319 (Reissue 1989). After being found
not to be a mentally disordered sex offender, he was sentenced
to imprisonment for a period of not less than 8 nor more than 10
years. Santos urges the district court erred in, among other
things, refusing to permit his attorney to withdraw and refusing
to grant a continuance of the scheduled trial. We reverse the
judgment of the district court and remand for a new trial.

On August 10, 1989, an information was filed which charged
Santos with one count of the aforementioned crime stemming
from his alleged forceful sexual penetration of a woman on
June 12 of that year. Santos, represented by a private attorney,
was arraigned on September 7, 1989, and entered a plea of not
guilty. At that time, a jury trial was set for December 18, 1989.
Santos’ bail bond, apparently posted prior to arraignment, was
continued, and Santos remained free on the subject charge.

On November 1, 1989, Santos’ attorney filed a motion to
withdraw, citing Santos’ failure to maintain contact with the
attorney, failure to comply with the district court’s orders and
his attorney’s advice relative to submitting to certain tests, and
failure to pay the attorney so that pretrial discovery could be
undertaken, and Santos’ financial condition, which allegedly
rendered him a proper candidate for representation by the
public defender. Although personally served with notice on
November 7, 1989, that a hearing would be held on the motion
at 4:30 p.m. that day, Santos failed to appear. The district court
took no action on the motion, choosing instead to continue it
from day to day.

Santos did not contact his attorney until the week prior to
trial, and it appears the attorney was unable to meet with Santos
until the Friday prior to the scheduled trial. No action was taken
on the motion to withdraw until the day of trial.

Upon appearing for trial on December 18, 1989, the attorney
renewed his motion to withdraw. After questioning Santos
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regarding his failure to maintain contact with his attorney, the
district court overruled the motion, notwithstanding Santos’
assertion that he had become unable to pay for his attorney’s
services.

The attorney, upon leave of court, next filed notice that
Santos wished to present evidence regarding his prior sexual
contact with the victim. That notice was coupled with a motion
for an in camera hearing regarding the use of such evidence of
prior sexual conduct. Acknowledging the requirement of Neb.
Rev. Stat. § 28-321(1) (Reissue 1989) that such notice of intent
to present evidence of prior sexual conduct be given 15 days
prior to trial, the attorney further orally requested that the trial
be continued so as to allow the notice to be in compliance with
the aforementioned statute. The district court overruled these
motions and ruled further that evidence of the victim’s prior
sexual conduct would not be allowed at the trial and that the
trial would begin that day. The matter proceeded accordingly.

In view of the resolution concerning the district court’s
refusal to sustain Santos’ motion for a continuance, we do not
concern ourselves with whether it should have permitted
Santos’ private attorney to withdraw. We begin our analysis of
the continuance issue by recalling that a motion for continuance
is addressed to the discretion of the trial court and will not be
disturbed on appeal absent a showing of an abuse of discretion.
Inre Interest of H.PA., 237 Neb. 410, 466 N.W.2d 90 (1991);
State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990). See,
also, Eastroads, Inc. v. City of Omaha, 237 Neb. 837, 467
N.W.2d 888 (1991). Although not mentioned by either party,
it must be noted that Neb. Rev. Stat. § 25-1148 (Reissue 1989)
provides, in pertinent part:

Whenever application for continuance or adjournment
is made by a party or parties to any cause or proceeding
pending in the district court of any county, such
application shall be by written motion entitled in said
cause or proceeding and setting forth the grounds upon
which said application is made, which motion shall be
supported by the affidavit or affidavits of person or
persons competent to testify as witnesses under the laws of
this state, in proof of and setting forth the facts upon
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which such continuance or adjournment is asked.
Not only was the application for continuance in this case made
by oral motion, the motion was not supported by affidavits.

However, the failure to comply with the provisions of
§ 25-1148 is but a factor to be considered in determining
whether a trial court abused its discretion in denying a
continuance. State v. Perez, 235 Neb. 796, 457 N.W.2d 448
(1990). Here, the motion for continuance was made
immediately after the district court, on the very morning of
trial, denied the attorney leave to withdraw on a motion which
had been pending before it for 41 days. In addition, the
circumstances leading to the request for a continuance were not
only within the district court’s knowledge but in part created by
it. Under those conditions, the oral nature of the motion and
the lack of a supporting affidavit are not, in and of themselves,
a sufficient basis upon which to declare that the district court
did not abuse its discretion in denying the continuance.

We thus move on to a consideration of the merits of the
continuance request. In Dolen v. State, 148 Neb. 317, 27
N.W.2d 264 (1947), this court held that the defendant’s motion
for a continuance, made 9 days prior to trial, but 71 days after
his preliminary hearing, in order that he might secure the
testimony of his only material witness, who then resided out of
the state, was timely and should have been granted. The Dolen
court went on to state that the trial court further erred in not
allowing a continuance so that defense counsel, appointed to
represent defendant on the day of trial, could properly prepare
adefense.

The general rule articulated in Dolen, that a continuance
must be granted to allow defense counsel adequate time to
prepare a defense, is recognized in courts throughout the
country. See, e.g., Collins v. State, 276 Ark. 62,632 S.W.2d 418
(1982); State v. Simpson, 403 So. 2d 1214 (La. 1981); Marler v.
State, 382 So. 2d 644 (Ala. Crim. App. 1980); In re Welfare of
T.D.E,258 N.W.2d 774 (Minn. 1977).

However, when the defendant’s own actions or inactions are
responsible for that lack of preparation, this court has refused
to hold the failure to grant a continuance to be an abuse of
discretion, even where defense counsel has had little time to
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prepare. See, e.g., State v. Sluyter, 224 Neb. 768, 401 N.W.2d
480 (1987) (not an abuse of discretion to deny continuance to
defendant who chose not to meet with appointed counsel
between the preliminary hearing and trial).

On the other hand, courts have demonstrated a willingness to
find error in a trial court’s refusal to grant a continuance where
the trial court itself is partially responsible for defense counsel’s
lack of preparation. See, e.g., Swann v. City of Huntsville, 471
So. 2d 1268 (Ala. Crim. App. 1985); Swaim v. State, 257 Ark.
166, 514 S.W.2d 706 (1974). In Swann, a trial court ordered a
hearing on a petition for habeas corpus on the same afternoon it
was received by the court. The trial court in that case notified
petitioner’s attorney of the scheduled proceeding, by telephone,
2 hours 15 minutes before the hearing was scheduled to begin,
despite the fact that the attorney was then located 95 miles from
the situs of the inquiry. The appellate court reversed, as an
abuse of discretion, the trial court’s denial of the petitioner’s
motion for a continuance, entered by the petitioner himself due
to his attorney’s inability to get to the proceeding on time. In so
ruling, the appellate court noted that while a petitioner does not
have a constitutional right to appointed counsel at a habeas
corpus hearing, he or she does have a right to the presence of
privately retained counsel at such proceedings.

The trial court’s refusal to grant a continuance was similarly
held to be an abuse of discretion in Swaim. In that case an
apparent misunderstanding arose between the trial court and
defense counsel, who was not licensed to practice in the state,
regarding whether counsel would be allowed to represent the
defendant at trial. On the day of trial, the trial court ruled that
the out-of-state attorney would not be able to represent the
defendant, leaving the trial to be conducted by a local attorney
who had apparently done minimal work on the case. The trial
court denied the local attorney’s motion to continue the case,
and trial was had that day, with the out-of-state attorney being
barred from the courtroom and allowed to confer with local
counsel only during recesses.

Although the Arkansas Supreme Court found the facts
surrounding the misunderstanding somewhat unclear, it did
note that the record unquestionably established a
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misunderstanding between the trial court and the out-of-state
attorney as to that attorney’s ability to try the case; that this
misunderstanding arose in part from statements of the trial
court preceding trial; and that the out-of-state attorney had no
inkling that he would be barred from the courtroom during the
trial. Considering the totality of the circumstances presented in
the case and noting the trial court’s role in the misunder-
standing, the Arkansas Supreme Court held that the motion for
continuance should have been granted.

While Santos may have displayed a certain indifference to
this case, the district court’s 41-day delay in ruling on his chosen
attorney’s motion to withdraw left the attorney in a quandary
as to his duties and Santos in doubt as to whom he should
consult. Under those circumstances, it was not unreasonable
for Santos to serve the notice required by § 28-321(1) on the day
his attorney was denied leave to withdraw, and the district court
thus abused its discretion in refusing to grant Santos a
continuance.

Accordingly, the judgment of the district court is reversed
and the cause remanded for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL .

STATE OF NEBRASKA, APPELLEE, V. RICHARD WARE, APPELLANT.
468 N.W.2d 616

FiledMay 3,1991. No.90-290.

Appeal from the District Court for Platte County, Joun C.
WHITEHEAD, Judge, on appeal thereto from the County Court
for Platte County, LYLE WINKLE, Judge. Judgment of District
Court affirmed.

Richard Scott for appellant.

Robert M. Spire, Attorney General, and Alfonza Whitaker
for appellee.
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HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Richard Ware appeals from the judgment of the district court
for Platte County regarding Ware’s misdemeanor conviction
and sentence for issuing a bad check, in violation of Neb. Rev.
Stat. § 28-611(1)(c) (Reissue 1989).

Ware, who represented himself throughout the county court
proceedings, now claims that his guilty plea is invalid and that
the sentence imposed is excessive.

Regarding the validity of Ware’s guilty plea and, therefore,
his conviction, the issue is whether Ware waived his right to
counsel. We have examined the record and conclude that Ware
knowingly, intelligently, and voluntarily waived his right to
counsel regarding his plea-based conviction. See, State v. Clear,
236 Neb. 648, 463 N.W.2d 581 (1990) (characterization of
waiver); State v. Kennedy, 224 Neb. 164, 396 N.W.2d 722
(1986) (valid guilty plea waives right to counsel); Faretta v.
California, 4221.S. 806,95 S. Ct. 2525,45 L. Ed. 2d 562 (1975)
(defendant’s right to self-representation on waiver of right to
counsel).

Ware’s claim of excessiveness of the sentence imposed,
namely, 6 months’ imprisonment and restitution, is without
merit. Under § 28-611(1)(c), issuing a bad check is a Class 1
misdemeanor, which has the following penalty: “Maximum —
not more than one year imprisonment, or one thousand dollars
fine, or both. Minimum — none.” Neb. Rev. Stat. § 28-106(1)
(Reissue 1989). “A sentence imposed within the statutory limits
will not be disturbed on appeal unless the sentencing court has
abused its discretion in the sentence imposed.” State v. Kitt, 232
Neb. 237, 240, 440 N.W.2d 234, 236 (1989).

Ware’s conviction and sentence are affirmed; therefore, the
judgment of the district court is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. LEROY A. ANDERSEN,
APPELLANT.
468 N.W.2d 617

Filed May 3, 1991. No. 90-346.

Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict
only when (1) there is a complete failure of evidence to establish an essential
element of the crime charged, or (2) evidence is so doubtful in character, tacking
probative value, that a finding of guilt based on such evidence cannot be
sustained.

Convictions: Appeal and Error. In resolving a challenge to the sufficiency of the
evidence to sustain a conviction in a criminal case, it is not the province of this
court to resolve conflicts in the evidence, pass on the credibility of witnesses,
determine the plausibility of explanations, or weigh the evidence.

Verdicts: Appeal and Error. The verdict must be sustained if, taking the view
most favorable to the State, there is sufficient evidence to support it.

. A jury verdict of guilty will not be overturned on appeal unless

it is based on evidence so lacking in probative force that it can be said as a matter
of law that the evidence is insufficient to support the verdict.

Mentally Disordered Sex Offender: Appeal and Error. This court will not
disturb a trial court’s finding that one is a mentally disordered sex offender
whose disorder is nontreatable unless it can be said that the finding of such
declaration was an abuse of discretion.

Sentences: Appeal and Error. A sentence that is within statutory limits will not
be disturbed upon appeal absent an abuse of discretion.

Sentences. It is within the discretion of the trial court to direct that sentences
imposed for separate crimes be served consecutively.

. The test of whether consecutive sentences may be imposed under two or
more counts charging separate offenses, arising out of the same transaction or
the same chain of events, is whether the offense charged in one count involves
any different elements than an offense charged in another count. The test is
whether some additional evidence is required to prove one of the other offenses.

Appeal from the District Court for Lancaster County:

BERNARD J. McGINN, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and

Robert G. Hays for appellant.

Robert M. Spire, Attorney General, and James H. Spears

for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,

GRANT, and FAHRNBRUCH, JJ.
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BOSLAUGH, J.
The defendant, LeRoy A. Andersen, was convicted by a jury
of two counts of sexual assault of a child, in violation of Neb.
Rev. Stat. § 28-320.01 (Reissue 1989). Following a presentence
investigation and evaluations ordered by the court, Andersen
was determined to be a mentally disordered sex offender whose
disorder is nontreatable. He was sentenced to 20 months’ to 3
years’ imprisonment on each count, the sentences to run
consecutively, with credit for 323 days. In his appeal, the
defendant contends that the district court erred in (1) overruling
his motions for dismissal, directed verdict, and new trial; (2)
finding that his disorder is nontreatable; (3) imposing excessive
sentences; and (4) imposing consecutive sentences.
In his first assignment of error, Andersen contends that his
motions for dismissal, directed verdict, and new trial should
have been sustained because the evidence was insufficient to
support a finding of guilty on count II, sexual assault of T.H.
The essence of Andersen’s argument is that the evidence fails to
provide any basis for finding that Andersen subjected T.H. to
sexual contact.
In a criminal case a court can direct a verdict only when (1)
there is a complete failure of evidence to establish an
essential element of the crime charged, or (2) evidence is so
doubtful in character, lacking probative value, that a
finding of guilt based on such evidence cannot be
sustained.

Statev. Clancy, 224 Neb. 492, 501, 398 N.W.2d 710, 717 (1987).

In resolving a challenge to the sufficiency of the evidence to
sustain a conviction in a criminal case, it is not the province of
this court to resolve conflicts in the evidence, pass on the
credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence. State v. Patrick, 227 Neb.
498, 418 N.W.2d 253 (1988); State v. Richardson, 227 Neb. 274,
417 N.W.2d 24 (1987). The verdict must be sustained if, taking
the view most favorable to the State, there is sufficient evidence
to support it. State v. Patman, 227 Neb. 206, 416 N.W.2d 582
(1987); State v. Thomte, 226 Neb. 659, 413 N.W.2d 916 (1987).
A jury verdict of guilty will not be overturned on appeal unless
it is based on evidence so lacking in probative force that it can be
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said as a matter of law that the evidence is insufficient to
support the verdict. State v. Jahan-Shahi, 237 Neb. 543, 466
N.W.2d 795 (1991); State v. Willett, 233 Neb. 243, 444 N.W.2d
672 (1989).

The evidence, viewed in the light most favorable to the State,
shows that the incident in question occurred in the late
afternoon on April 20, 1989, in Lincoln, Nebraska, in Peach
Park. The victims, T.L. and TH., were friends, both 7 years
old, and the defendant was 56 years old. Heather Nelson, a
witness to the incident, testified that at approximately 7 p.m.
there were three young children, two girls and a boy, playing in
the park. Nelson explained that while she was in the park, the
children asked her to lift them on top of some culverts in the
park. Nelson did so and then sat down on a picnic bench next to
where the children were playing. While she was sitting on the
bench, the defendant entered the park, approached Nelson,
and began to talk with her. Shortly thereafter, the two little girls
asked Nelson to help one of them climb back onto a culvert and
to hand them pebbles. After helping the little girls, Nelson then
went over to the little boy, who was on another culvert, and
handed him pebbles.

When Nelson went to help the little boy, the defendant went
over to the two little girls and started handing them pebbles. As
the defendant handed the girls pebbles with his right hand, he
placed his left hand on the leg of T.L. According to Nelson, the
defendant first placed his hand below the knee of T.L., on the
outside of her leg. He then moved his hand up the side of her
skirt on the outside part of her leg. Nelson testified that she
looked away for a moment and then turned around to see the
defendant’s hand going up the inside of T.Ls skirt. Nelson then
told the girls to sit down.

When the two girls sat down, Nelson brought them some
more rocks. After picking up rocks, Nelson turned around and
saw the defendant’s hand going up the inside of T.L.s skirt.
According to Nelson, the defendant’s hand was on the inside of
T.Ls leg and his hand was under her skirt. Disturbed by what
she had seen, Nelson told her boyfriend, Tony Scattergod, who
was playing basketball in the park, what the defendant was
doing. When they looked over to where the defendant was
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standing, however, the defendant had stopped. Nelson then
returned to the picnic table and sat down. Moments later, she
witnessed the defendant’s hand rubbing the inside part of both
girls’ legs, underneath their skirts. Nelson again told Scattergod
what the defendant was doing. This time, Scattergod yelled at
the defendant, who then ran away.

Nelson told the girls to run home and tell their mothers what
had happened. Later, when police officers came to the park,
Nelson gave them a description of the defendant. Two days
later, Nelson identified the defendant from a photographic
array.

One of the victims, T.L., testified that she and her friend,
T.H., were playing in the park when the defendant came into
the park. She stated that the defendant approached them while
they were playing with Nelson on the culverts in the park. T.L.
explained that the defendant touched the front of her
underpants in the area between the legs. She testified that when
the defendant touched her underpants it made her unhappy and
it hurt her. T.L. also testified that she saw the defendant touch
her friend T.H. “[o]n the underwears.” She explained that the
defendant touched T.H. in the same place and in the same
manner as he had touched her.

The other victim, T.H., also testified that while she and T.L.
were playing in the park, a man approached them and gave
them some rocks. She explained that the man touched her and
T.L. on the legs, but she could not remember whether he had
touched her private parts.

Gregory H. Sorensen, a detective sergeant with the Lincoln
Police Department, testified that he interviewed the defendant
on April 23, 1989, at the Lincoln Police Department.
According to Sorensen, the defendant admitted that he had
touched the outside of the underpants of both T.L. and TH. in
the vaginal area. The defendant explained to Sergeant Sorensen
that he could feel the vagina and the vaginal opening at the time
that he touched both girls.

The defendant contends that his motions for dismissal,
directed verdict, and new trial should have been sustained
because the evidence was insufficient to sustain a finding of
guilty on count II, sexual assault of T.H. Specifically, he argues
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the State did not prove that he subjected T.H. to sexual contact.
The crime of sexual assault of a child is defined in
§ 28-320.01(1): “A person commits sexual assault of a child if
he or she subjects another person fourteen years of age or
younger to sexual contact and the actor is at least nineteen years
of age or older.” “Sexual contact” is defined in Neb. Rev. Stat.
§ 28-318(5) (Reissue 1989) as
the intentional touching of the victim’s sexual or intimate
parts or the intentional touching of the victim’s clothing
covering the immediate area of the victim’s sexual or
intimate parts. . . . Sexual contact shall include only such
conduct which can be reasonably construed as being for
the purpose of sexual arousal or gratification of either
party.

“Intimate parts” are defined in § 28-318(2) as “the genital area,

groin, inner thighs, buttocks, or breasts.”

The State’s evidence which has been summarized was
sufficient to permit the jury to find the defendant guilty beyond
areasonable doubt on both counts. The direct testimony by the
two victims described the sexual assaults. The testimony of
Nelson, an eyewitness to the incident, corroborated the victims’
testimony. Finally, the testimony of Sergeant Sorensen also
provided corroborating evidence which, with the direct
testimony of the victims and Nelson, was more than sufficient
to support the verdicts. The evidence in this case was such that
the district court could not properly dismiss the proceedings,
direct a verdict of acquittal, or declare a new trial. The
defendant’s assignment of error is without merit.

In his second assignment of error the defendant contends
that the trial court abused its discretion in finding that he is a
nontreatable mentally disordered sex offender and that
treatment is unavailable in Nebraska.

The record shows that in 1961 Andersen was convicted of
child molesting in Scotts Bluff County, Nebraska, for which he
was sentenced to S years in the Nebraska Penal and
Correctional Complex. The record also shows that Andersen
was convicted of debauching a minor in 1972 in Scoits Bluff
County and was committed to the Lincoln Regional Center
until January 1980. Since his discharge from the Lincoln
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Regional Center, Andersen has been followed as an outpatient
at the Veterans Administration Medical Center in Lincoln,
where he receives psychiatric treatment and medication to treat
his condition.

Following his present convictions, Andersen was evaluated
in accordance with the requirements of Neb. Rev. Stat.
§§ 29-2912 and 29-2913 (Reissue 1989) of the mentally
disordered sex offender act. Three of the four examiners
concluded that Andersen is a mentally disordered sex offender
whose disorder is nontreatable. Drs. Sanat Roy and Daniel
Ullman stated:

Mr. Andersen’s pedophilia disorder is not treatable within

the MDSO Program, given the following. The pedophilia

disorder has been refractory to previous attempts at

treatment. Even with the years of effort the patient

displayed in previous attempts at therapy, he was unable to

internalize psychological controls of his pedophilia urges.
Dr. H.L. Balters offered the following opinion:

There is a treatment facility in the state of Nebraska
which is available to the client. In fact, the client has
already been there for eight years of his life. Against that
sort of backdrop of treatment failure, this worker truly
does not believe that the client could benefit from
additional placement at that same facility . . . . In other
words, after eight years of prior programatic [sic]
involvement by the client (then patient), one would expect
that whatever the current judicial outcome for Mr.
Andersen, he still is likely to become one of the recedevism
[sic] statistics later on.

Therefore, it is this worker’s professional opinion that
the client is a Mentally Disordered Sex Offender, someone
likely to engage in future sexual offenses which will bring
harm to someone else. However, this worker does not view
the client as being treatable.

Dr. J.B. Bastani offered the following opinion:

Mr. LeRoy Andersen has the classical pedophile
profile. He is resistive to treatment. Treatment
recommendation would not be made available in the
State, that is testicular enucleation. This may sound
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shocking but in view of his poor compliance with medical
treatment and the large population of minors at risk, he
will repeat the act. . . .

I must impress upon the Court the seriousness of Mr.
Andersen’s problem and short of close supervision with
intramuscular injection of female hormone with residence
in a nursing home (Veteran’s Home), there is lack of
anything further available due to his poor past compliance
and chronic history of pedophilia.

This court will not disturb a trial court’s finding that one is a
mentally disordered sex offender whose disorder is
nontreatable unless it can be said that such declaration was an
abuse of discretion. State v. Reddick, 221 Neb. 322, 376
N.W.2d 797 (1985); State v. Sell, 213 Neb. 437, 329 N.W.2d 361
(1983).

The present record provides substantial evidence to support
the trial court’s conclusion that the defendant is nontreatable
and that there is no treatment available for him in Nebraska.
The trial court did not abuse its discretion in so concluding.

In his third assignment of error, the defendant claims the trial
court abused its discretion in sentencing him to a term of 20
months’ to 5 years’ imprisonment on each count. The penalty
for violation of § 28-320.01 is a maximum sentence of 5 years’
imprisonment, a $10,000 fine, or both. There is no minimum
sentence. A sentence that is within statutory limits will not be
disturbed upon appeal absent an abuse of discretion. State v.
Stephens, 237 Neb. 551, 466 N.W.2d 781 (1991). In view of the
defendant’s prior convictions involving crimes against children,
the sentences imposed were not an abuse of discretion.

The defendant’s final assignment of error contends that the
trial court erred in ordering his sentences to run consecutively.
He argues that his acts were part of a single course of conduct
and that, therefore, the sentences imposed should have been
concurrent with each other. “It is within the discretion of the
trial court to direct that sentences imposed for separate crimes
be served consecutively.” State v. Nelson, 235 Neb. 15, 24, 453
N.W.2d 454, 460 (1990) (citing State v. Kitt, 232 Neb. 237, 440
N.W.2d 234 (1989)). This court observed in State v. Nelson,
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supraat 24, 453 N.W.2d at 460:
The test of whether consecutive sentences may be imposed
under two or more counts charging separate offenses,
arising out of the same transaction or the same chain of
events, is whether the offense charged in one count
involves any different elements than an offense charged in
another count. The test is whether some additional
evidence is required to prove one of the other offenses.
Here, the defendant was charged with two counts of sexual
assault of a child. Count I involved the sexual assault of T.L.,
and count II involved the sexual assault of T.H. The evidence in
count II required that the State prove the defendant engaged in
~ sexual contact with someone other than the person whom he
was charged with sexually assaulting in count 1. As such, proof
of count II required “additional evidence.” The trial court did
not abuse its discretion in imposing consecutive sentences.
There being no merit to the defendant’s summarized
assignments of error, the judgment and sentences of the district
court are affirmed.
AFFIRMED.

BiLLY BILLUPS, APPELLANT, V. NEBRASKA DEPARTMENT OF
CORRECTIONAL SERVICES APPEALS BOARD, APPELLEE.
469 N.W.2d 120

Filed May3,1991. No.90-619.

1. Pleadings: Judgments: Time: Appeal and Error. With some exceptions, a
petition in error must be filed within 30 days after the rendition of the judgment
or making of the final order of which complaint is made.

2. Prisoners: Due Process: Notice. The disciplinary process contemplated by Neb.
Rev. Stat. § 83-4,121 (Reissue 1987) is commenced when written notice of the
infraction is served on an inmate.

3. Due Process. Due process claims are generally subject to a two-part analysis: (1)
Is the asserted interest protected by the due process clause, and (2) if so, what
process is due?

. The determination of whether the procedures afforded an individual

comport with constitutional requirements for procedural due process presents a

question of law.
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5. Appeal and Error. This court is obligated to reach its conclusions on questions of
law independent of those reached by the trial court.

6. Due Process: Time. A failure to perform an act within a time period prescribed
by law is not a per se violation of due process.

7. Prisoners: Due Process: Time. A penal inmate’s due process rights have not been
violated when he or she has not been prejudiced by a delay in performing an act
regarding prison disciplinary proceedings within the time prescribed by law.

Appeal from the District Court for Lancaster County: EARL
J. WitTHOFF, Judge. Affirmed.

Billy Billups, pro se.

Don Stenberg, Attorney General, and Terri M. Weeks for
appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Billy Billups appeals a district court’s affirmance of a
decision rendered in a prison disciplinary proceeding that
Billups violated a Nebraska Department of Correctional
Services rule prohibiting drug or intoxicant abuse. We affirm
the decision of the district court for Lancaster County.

Billups’ four assignments of error merge to allege only that
the trial court erred in failing to find that Billups’ due process
rights were violated because a disciplinary misconduct report
was not prepared and submitted within 72 hours of the
discovery of Billups’ infraction and that Nebraska State
Penitentiary disciplinary proceedings were not commenced
within 8 days of the discovery of the infraction.

On December 5, 1988, three inmate confidential informants
were independently interviewed by custody personnel at the
Nebraska State Penitentiary. All three informants provided
internally consistent information regarding drug trafficking at
the penitentiary by then Correctional Officer David Canada.
Billy Billups was named by Canada as an inmate to whom
Canada had brought marijuana. Canada made that statement
on December 13 to Lynn Wright, a captain at the Nebraska
State Penitentiary in Lincoln.

Thereafter, the matter was referred to the Nebraska State
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Patrol for criminal investigation. On December 15, 1988,
Canada told a State Patrol investigator that he had made two
deliveries of marijuana to Billups, for the larger of which he had
received $200 in late 1987 or early 1988. The State Patrol
completed its investigation on December 19. Major Naylor, a
correctional officer, on December 21, 1988, wrote a misconduct
report regarding the charges. A principal hearing, which is
described in 68 Neb. Admin. Code, ch. 6, § 006.04 (1987), was
held on December 22, 1988, regarding the alleged marijuana
trafficking. As provided in § 006.04, an investigating officer
meets with an accused inmate and provides the inmate with
written notice of the allegations, an opportunity to request
representation and/or witnesses at a disciplinary hearing, and
an opportunity to request assistance in the investigation to
enable the inmate to muster evidence in the inmate’s defense.

On January 3, 1989, a disciplinary committee of the penal
complex heard evidence regarding the misconduct report
prepared by Major Naylor. The disciplinary committee
concluded that inmate Billups had violated 68 Neb. Admin.
Code, ch. 5, § 00SI[H] (1978), which proscribes the use of or
trafficking in drugs, narcotics, or medication not prescribed by
facility personnel or of intoxicants. As a sanction, the
committee imposed 90 days’ loss of good time and 60 days’
disciplinary segregation.

On January 30, 1989, the disciplinary committee’s decision
was upheld by the Department of Correctional Services
Appeals Board. Billups filed a petition in error and a certified
transcript of the appeals board’s decision in the district court
for Lancaster County on March 1, 1989. The district court
affirmed the decision of the appeals board.

Before we address Billups® assignment of error, some
observations regarding the posture of this case are in order. As
stated, judicial review was obtained in the district court by the
filing of a petition in error. Although Neb. Rev. Stat. § 84-919
(Cum. Supp. 1990) reads, “Except as otherwise provided by
law, the Administrative Procedure Act establishes the exclusive
means of judicial review of a final decision of an agency ina
contested case,” the Legislature provided that this language
would not become operative until July 1, 1989. See 1988 Neb.



42 238 NEBRASKA REPORTS

Laws, L.B. 352, § 188. Thus, we need not reach the question of
whether the Administrative Procedure Act is now the sole
avenue for judicial review of a prison appeals board’s decision.
See Reed v. Parratt, 207 Neb. 796, 301 N.W.2d 343 (1981)
(review in prison disciplinary proceedings may not be brought
under the Administrative Procedure Act). At the time Billups
filed his petition in error, § 84-919 (Reissue 1987) provided that
the Administrative Procedure Act was cumulative to existing
laws. Billups followed the proper procedure by filing a petition
in error, see Moore v. Black, 220 Neb. 122, 368 N.W.2d 488
(1985), and this appeal is governed by the rules regarding error
proceedings.

Despite Billups’ concerns, he timely filed his petition in error
in the district court. With some exceptions which need not be
addressed here, a petition in error must be filed within 30 days
after the rendition of the judgment or making of the final order
of which complaint is made. Neb. Rev. Stat. § 25-1931 (Reissue
1989). The appeals board rendered its decision on January 30,
1989, and Billups filed his petition in the district court on March
1, 1989, the 30th day. See Neb. Rev. Stat. § 25-2221 (Reissue
1989) (in computing time, the day of the order is excluded, as
well as the last day if it falls on a weekend or designated
holiday).

We now turn to the merits of this appeal. It is Billups’
contention that his infraction was discovered on or before
December 13. He claims that because his misconduct report
was not submitted and his principal hearing was not held in the
time prescribed by law, his due process rights have been
violated. As recalled, the misconduct report was submitted on
December 21, and on December 22, the principal hearing was
held.

“A written report of any infraction shall be filed with the
warden within seventy-two hours of the occurrence of such
infraction or the discovery of it.” Neb. Rev. Stat. § 83-4,120
(Reissue 1987). The Department of Correctional Services’ rules
and regulations which were admitted into evidence also provide
that if an employee has a reasonable belief that an infraction
has been committed by an inmate, the employee is required to
make a misconduct report within 72 hours of the discovery of
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the infraction. See 68 Neb. Admin. Code, ch. 6, § 006.01
(1987). “No disciplinary proceeding shall be commenced more
than eight calendar days after the infraction or the discovery of
such infraction unless the committed person is unable or
unavailable for any reason to participate in a disciplinary
proceeding.” Neb. Rev. Stat. § 83-4,121 (Reissue 1987). The
disciplinary process contemplated by § 83-4,121 is commenced
when written notice of the infraction is served on an inmate.
Johnson v. Vitek, 205 Neb. 745, 290 N.W.2d 190 (1980). In this
case, that date would be December 22, when the principal
hearing was held.

“ “Due process claims are generally subjected to a two-part
analysis: (1) is the asserted interest protected by the due process
clause; and (2) if so, what process is due.’ [Citation omitted.]”
Sanders v. Woodruff, 908 F.2d 310, 312 (8th Cir. 1990), cert.
denied U.S. , 111 S. Ct. 525, 112 L. Ed. 2d 536. In
answering the first question, we assume, but do not decide, that
under the statutes and regulations, discipline of a prisoner
implicates a constitutionally protected liberty interest. See Olim
v. Wakinekona, 461 U.S. 238,103 S. Ct. 1741, 75L. Ed. 2d 813
(1983) (a state creates a protected liberty interest by placing
substantive limitations on official discretion). See, also,
Sanders, supra.

For the purpose of decision in this case, we assume, without
deciding, that there was no compliance with the time
requirements in respect to Billups’ misconduct report and
principal hearing. The question thus becomes whether such a
delay denies a prisoner that process which is due him or her.
That issue presents a question of law for this court. The
determination of whether the procedures afforded an
individual comport with constitutional requirements for
procedural due process presents a question of law. See Jordan
v. Ben. Rev. Bd. of U.S. Dept. of Labor, 876 F.2d 1455 (11th
Cir. 1989). See, also, State v. Crowdell, 234 Neb. 469, 451
N.W.2d 695 (1990) (matter of constitutionality presents a
question of law). This court is obligated to reach its conclusions
on questions of law independent of those reached by the tr