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No. 87-034: Norwest Bank Omaha So. v. Anderson.
Stipulation allowed; appeal dismissed; each party to pay own
Costs.

No. 87-179: First Security Bank & Trust v. New Hampshire
Ins. Co. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 87-226: In re Application of MCI Telecommunications
v. LT&T. Stipulation allowed; appeal dismissed.

No. 87-284: Bank of Valley v. Arlington State Bank.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-374: Logan, Ltd. v. Tommy Kendrick Co.
Stipulation allowed; appeal dismissed; each party to pay own
COsts.

No. 87-414: Douglas County Health Dept. Employees Assn.
v. County of Douglas. Stipulation allowed; appeal dismissed.

No. 87-474: Kangior v. Ress. Stipulation allowed; appeal
dismissed, each party to pay own costs.

No. 87-491: MOR America Financial Corp. v. State. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 87-534: Burbach v. Steinbach. Stipulations to dismiss
appeal noted; by order of the court, appeal dismissed.

No. 87-753: In re Estate of Borron. Stipulation allowed;
appeal dismissed with prejudice.

No. 87-1031: Flock v. Martensen. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-059: Kunce v. National Home Medical, Inc. Motion
of appellant to dismiss appeal sustained; appeal dismissed with
prejudice at cost of appellant.

(xvii)
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No. 88-187: Nebraska State Bank v. Scollard. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-227: Douglas County Health Dept. v. County of
Douglas. Stipulation allowed; appeal dismissed.

No. 88-286: Air Power of Nebraska v. Columbia Casualty
Co. Stipulation allowed; appeal dismissed; each party to pay
OWN COStS.

No. 88-307: Doak v. Doak. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 88-350: Ress v. Lawrence. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-371: Lockhart v. Village of Cairo. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 88-396: State Code Agencies Ed. Assn. v. State. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 88-397: Dewispelare v. Department of Motor Vehicles.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-452: Prince v. Prince. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-465: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-512: In re Interest of Bullock. By order of the court,
no cause having been shown, motion of appellant to dismiss
appeal as moot sustained.

No. 88-541: State v. Perry. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-544: In re Interest of Pitts. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-606: State v. Stiver. Affirmed. See Rule 7A(1).

No. 88-609: State v. Thompson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-663: Allen v. Allen. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-665: State v. Manchester. Motlon of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-672: State v. Harris. Motion of appellee for summary
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affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-675: State v. Canaday. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-683: Inman Education Assn. v. School Dist. No. 30.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-710: Peterson v. First National Bank of Elm Creek.
Stipulation allowed; appeal dismissed.

No. 88-711: Demerath v. Demerath. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-725: Brehm Enterprises v. The Pizza Inn, Inc.
Stipulation allowed; appeal dismissed.

No. 88-731: State v. Thomas. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-747: State v. Flatt. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-753: Garden v. Nash Finch Co. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-764: State v. Bronson. Affirmed. See Rule 7A(1).

No. 88-766: Price v. State Claims Board. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-769: State v. Graskowiak. Affirmed. See Rule 7A(1).

No. 88-770: In re Application of Dorsey Dean Adams.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-787: State v. Greer. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-795: State v. Fountain. Affirmed. See Rule 7A(1).

No. 88-806: State v. Pence. Affirmed. See Rule 7A(1).

No. 88-810: State v. McCartney. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-813: State v. Welch. Affirmed. See Rule 7A(1).

No. 88-814: State v. Jarmon. Affirmed. See Rule 7A(1).

No. 88-826: State v. Vollbrecht. Motion of court- appointed
counsel for leave to withdraw appearance overruled. By order
of the court, judgment of Madison County District Court
reflected in journal entry filed September 14, 1988, which
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sentences defendant to the Department of Correctional
Services for not less than 20 months nor more than 5 years at
hard labor and gives defendant credit for 100 days previously
served, affirmed.

No. 88-828: State v. Rhodd. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-833: State v. Alexander. Affirmed. See Rule 7A(1).

No. 88-839: State v. Markise. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-844: State v. Jenkins. Affirmed. See Rule 7A(1).

No. 88-854: State v. Rodriquez. Affirmed. See Rule 7A(1).

No. 88-860: Torres v. Armijo. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-864: State v. Kallos. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-870: Abdullah v. Gunter. Appeal dismissed for lack
of jurisdiction. See Rule 7A(2).

No. 88-871: Lafler v. Cheyenne County. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-872: State v. Newman. Affirmed. See Rule 7A(1).

No. 88-873: State v. Manchester. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-888: Plock v. Crossroads Joint Venture. Stipulation
allowed; appeal dismissed.

No. 88-890: State v. Brown. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-894: In re Interest of Erks. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-897: Creighton Omaha Regional Healthcare Corp. v.
Leuenberger. Stipulation allowed; appeal dismissed with
prejudice; each party to pay own costs.

Nos. 88-899, 88-920: State v. Parker. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

Nos. 88-900, 88-901: State v. Goodwin. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
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Rule 7B(2).

No. 88-905: Mandery v. Chronicle Broadcasting. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-919: State v. Tyndell. Affirmed. See Rule 7A(1).

No. 88-922: State v. Stubbs. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-926: Commercial Federal Savings v. Hackwith.
Motion of appellant to dismiss appeal sustained; appeal
dismissed at cost of appellant.

No. 88-929: In re Estate of Dobrovolny. Stipulation allowed;
appeal dismissed.

No. 88-931: State v. Bainbridge. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-935: Gillogly v. Principal Casualty Ins. Co.
Stipulation allowed; appeal dismissed.

No. 88-938: State v. Sutton. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-939: State v. Haynes. Affirmed. See Rule 7A(1).

No. 88-940: State v. Graham. Affirmed. See Rule 7A(1).

No. 88-942: In re Estate of Dopheide. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-944: Morrow, Davies, Nissen v. Nissen. Stipulation
allowed; appeal dismissed without prejudice.

No. 88-950: Benson v. Metro Area Transit. Affirmed. See
Rule 7A(1).

No. 88-953: Wickes Companies v. Lakeview Heights Co.
Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice; each party to pay own costs.

No. 88-961: State v. Hurley. Affirmed. See Rule 7A(1).

No. 88-962: State v. Kramer. Affirmed. See Rule 7A(1).

No. 88-964: State v. Kitt. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

Nos. 88-966, 88-967: State v. Lewis. Affirmed. See Rule
TA(D).

No. 88-968: State v. Hindman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 88-970: State v. Oellerich. Affirmed. See Rule 7A(1).

No. 88-976: Anderson v. Anderson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-977: State v. Schleiger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-981: State v. Thompson. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-983: State ex rel. Tyler v. Shortridge. Affirmed. See
Rule 7A(1).

No. 88-984: Cavanaugh v. Cavanaugh. Stipulation allowed;
appeal dismissed.

No. 88-987: FBG Service Corp. v. Dale Beggs Development.
Stipulation allowed; appeal dismissed.

No. 88-993: State v. Walter. Affirmed. See Rule 7A(1).

No. 88-999: State v. Evans. Affirmed. See Rule 7A(1).

No. 88-1000: State v. Watson. Affirmed. See Rule 7A(1).

No. 88-1005: Tyler v. Board of Parole. Appeal dismissed as
moot.

No. 88-1006: Rayes v. State. Appeal dismissed. See Rule
TA(2).

No. 88-1017: State v. Weaver. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-1018: State v. Flournoy. Affirmed. See Rule 7A(1).

No. 88-1020: Steadman v. George McGinley Ranch.
Stipulation allowed; appeal dismissed; each party to pay own
COsts.

No. 88-1025: Sturdevant v. Sturdevant. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 88-1029: State v. Sellers. Motion of appellee for
summary affirmance sustained;judgment affirmed; see Rule
7B(2).

No. 88-1031: Tyler v. Shortridge. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-1035: State v. Standley. Stipulation allowed; appeal
dismissed.

No. 88-1036: State v. Pierce. Motion of appellant to dismiss
appeal sustained; appeal dismissed.
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No. 88-1039: State v. Garton. Stipulation allowed; appeal
dismissed.

No. 88-1040: Everitt v. Mainliner Motor Express.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 88-1041: State v. King. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-1043: State v. Rodenbaugh. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-1046: State v. Thiel. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-1048: Beavers v. The CECO Corp. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 88-1049: State v. Wolf. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-1050: Cole’s Custom Awards v. Jones. By order of
the court, no cause shown, appeal dismissed.

No. 88-1051: State v. Sherbutte. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-1054: Thompson v. Higgins. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-1056: State v. Paulsen. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-1059: Vay Wey Truckin v. Yueill. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-1061: County of York v. Battreall. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-1064: Tyler v. Hart. Affirmed. See Rule 7A(1).

No. 88-1065: State ex rel. Tyler v. Buckley. Affirmed. See
Rule 7A(1).

No. 88-1070: State v. Lopez. Affirmed. See Rule 7A(1).

No. 88-1075: Chace v. Chace. Stipulation allowed; appeal
dismissed.

No. 88-1080: Tylski v. Peter Kiewit Constr. Co. Stipulation
allowed; appeal dismissed.

No. 88-1084: State v. Culkins. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 88-1086: Steenbarger v. Steenbarger. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-1087: Nash v. Tussing. Stipulation allowed; appeal
dismissed.

No. 88-1088: In re Application of Adams. Affirmed. See
Rule 7A(1).

No. 89-004: Jensen v. City of Omaha. Appeal dismissed for
lack of a final order. See Rule 7A(2).

No. 89-007: Jones v. City Clerk of Omaha. Appeal
dismissed. See Rule 7A(2).

No. 89-009: State v. Beyersdorf. Affirmed. See Rule 7TA(1).

No. 89-012: Tyler v. Asmussen. Appeal dismissed. See Rule
TAQ2).

No. 89-018: Madison v. Madison. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 89-020: State v. Lange. Affirmed. See Rule 7A(1).

No. 89-021: Crow v. Campbell. Appeal dismissed. See Rule
TA(Q2).

No. 89-027: Westling v. Cameron. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 89-028: Kobza v. Kobza. Stipulation allowed; appeal
dismissed.

No. 89-034: In re Interest of Tyler. Appeal dismissed. See
Rule 7A(2).

No. 89-037: State v. Porter. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-040: State v. Starks. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-041: Tyler v. Mrs. B. Affirmed. See Rule 7A(1).

No. 89-059: State v. Negley. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-062: OPP v. Floors, Inc. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 89-075: State ex rel. Tyler v. Gunter. Affirmed. See Rule
7TA(1).

No. 89-076: Tyler v. Scarborough. Affirmed. See Rule
TA(1).

No. 89-087: Nykiel v. Nebraska Board of Parole. Affirmed.
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See Rule 7A(1).

No. 89-088: Tyler v. Longwell. Affirmed. See Rule 7A(1).

No. 89-097: Twyman v. Omaha Public School Dist. No. 1.
Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice; each party to pay own fees and costs.

No. 89-104: Javorsky v. Javorsky. Stipulation allowed;
appeal dismissed. :

No. 89-111: In re Estate of Heitman. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 89-132: State v. Brown. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-134: State v. McCoy. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-139: Carritt v. City of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 89-148: Roach v. Roach. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-178: Kullbom v. Kullbom. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-191: Neneman v. Continental Baking Co. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 89-237: Kudlacek v. CAC XXII, Inc. Stipulation
allowed; appeal dismissed.
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1. Appeal and Error. The factual findings of a trial court in a law action tried
without a jury have the eftect of findings of a jury and will not be set aside unless
they are clearly wrong.

. Inreviewing questions of law, the Supreme Court has an obligation 10
reach its conclusions independent from conclusions reached by the trial court.
3. Contracts: Intent. The intent of the parties is determinative of whether a party is

an accommodation maker or the principal obligor of an instrument.

_ . The best, if not controlling, evidence of the intent of the parties
to an agreement is the parties’ interpretation of the agreement as evidenced by
their actions in performance of the agreement.

]

Appeal from the District Court for Lancaster County:
Birnarn J. McGinn, Judge. Affirmed.

Rodney M. Confer, of Knudsen, Berkheimer, Richardson &
Endacott, for appellant.

James M. Bausch and David A. Barron, of Cline, Williams,
Wright, Johnson & Oldfather, for appellee.

BosLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and
FAHRNBRUCH, JJ.

GRANT, J.

Plaintiff-appellant, Marvin E. Jewell & Company (Jewell), a
partnership, filed this action against defendant-appellee, Dale
A. Thomas, seeking damages of $141,000 plus interest,
representing payments made by Jewell to the Union Bank and
Trust Company (Union Bank) in paying off a promissory note.
Jewell alleged that it paid the note only after Thomas did not
pay it when due and that Thomas, as a party accommodated,
owed the amount of the note to Jewell.

n
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Thomas, in his amended answer, denied he was a “party
accommodated” and alleged that any amount paid by Jewell to
Union Bank was in payment of an amount owing to Union
Bank by Jewell. Thomas counterclaimed against Jewell,
seeking an accounting. Trial on the petition seeking damages in
a law action was held separate from the counterclaim action,
which sought the equitable remedy of accounting.

After trial on the petition, the district court entered its order
setting out detailed findings of fact and conclusions of law and
dismissing Jewell’s petition. After a motion for new trial was
denied, Jewell timely appealed. In this court, appellant sets out
five assignments of error, alleging that the trial court erred in (1)
holding that Jewell had not signed the note for the purpose of
lending its name to Thomas; (2) holding that Jewell was not an
accommodation party because Jewell was identified as the
maker on the face of the note; (3) requiring Jewell to prove that
Union Bank would not have renewed Thomas’ indebtedness
unless Jewell was a party to the note; (4) holding that Jewell was
not an accommodation party because Union Bank considered
Jewell to be the debtor; and (5) holding that Jewell was not an
accommodation party because it paid the note without first
requiring that Thomas default on the note and that the bank
proceed against Thomas. We affirm.

The record shows the following. In 1963, Marvm E. Jewell
formed a business known as Marvin E. Jewell & Company. In
1965, the business became a partnership with two other
certified public accountants. In 1969, Thomas joined the firm
as an employee and became a partner holding 10 percent of the
partnership’s equity capital, effective January 1, 1977. Because
Marvin Jewell was negotiating a settlement with an ex-partner,
Thomas did not actually purchase his interest until sometime in
the spring of 1978.

In order to purchase his 10-percent interest in Jewell,
Thomas borrowed $90,000 from Union Bank in May of 1978.
At thai time, Thomas had an outstanding home improvement
loan with Union Bank for $25,000. Thomas borrowed $115,000
from Union Bank: $90,000 went to the purchase of his Jewell
partnership interest, and the balance renewed his personal
home improvement loan.
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Marvin Jewell and Dennis Baumert shared $81,344 of the
$90,000 Thomas borrowed from Union Bank, and the
remaining $8,656 was used to fund Thomas’ partnership capital
account. After Thomas’ purchase into the partnership, Marvin
Jewell held 51 percent, Baumert held 39 percent, and Thomas
held 10 percent.

Between May 12, 1978, and August 17, 1981, Thomas
executed a number of new and renewal notes with Union Bank
in connection with the $115,000 loan. During this period,
Thomas paid approximately $50,000 toward the principal on
these notes and over $60,000 in interest payments. By August
17, 1981, Thomas was paying Union Bank 19.5 percent interest
on his note to Union Bank.

In November of 1981, Union Bank wrote Thomas and
indicated a desire to discuss Thomas’ obligations to the bank.
The executive vice president of Union Bank testified that he
suggested to Thomas that he might “have the partnership
assume a . . . large portion of his indebtedness and that the
repayment source for that would come from amounts due him
from the partnership in the profit sharing arrangement they
had as partners.”

Thomas testified that he approached Marvin Jewell and
requested that the partnership capital accounts be equalized.
Thomas testified that this would have required Marvin Jewell
to have paid approximately $40,000 into the partnership capital
account. Marvin Jewell testified that Thomas told him that he
(Thomas) was having trouble “with a number of his
obligations” with Union Bank. Marvin Jewell testified that he
agreed to look into whether the partners would be willing to
“guarantee” Thomas’ obligation with Union Bank.

Sometime later, Thomas brought a promissory note in the
amount of $145,000 to Marvin Jewell. This note designated
Union Bank as the payee and Jewell as the debtor. The note had
a signature line for Thomas, on which Thomas had already
signed, and three signature lines for the remaining partners.
Beside these lines was the phrase, “Partner/Personally” Each
of the remaining partners executed the note, and the note was
delivered to Union Bank. The proceeds were used by Thomas to
pay off his personal obligations with Union Bank.
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The other Jewell partners, Marvin Jewell, Baumert, and
Ronald Culwell, testified that it was their understanding that
Thomas would still be required to make payments on the note.
Thomas testified that it was his understanding that payments
on the note would be taken from his portion of partnership
profits. A representative of Union Bank testified that it was his
understanding that the note was an obligation of Jewell, and
not of Thomas.

On December 1, 1982, the $145,000 note with Union Bank
was renewed. In view of the result reached in this case, we need
not determine the question, raised by Thomas, as to whether
the renewal of the note constituted such payment of the note as
to enable Jewell to seek recourse against Thomas under Neb.
U.C.C. § 3-415(5) (Reissue 1980). The new note also listed the
debtor as Jewell, and Marvin Jewell was the sole signatory. On
December 21, 1982, Thomas resigned from the partnership
without prior notice.

In May of 1983, Marvin Jewell sent a letter to Thomas
advising Thomas that he was “liable for a note” at Union Bank.
On June 2, 1983, Jewell made another interest payment to
Union Bank. This time the check bore a notation “Int DT
Note.” This notation had not appeared on any of the payments
Jewell had made on the obligation before Thomas left the
partnership.

Our law setting out the review of a law action tried to the
court is settled. The factual findings of a trial court in a law
action tried without a jury have the effect of findings of a jury
and will not be set aside unless they are clearly wrong. Boren v.
State Farm Mut. Auto. Ins. Co., 225 Neb. 503, 406 N.W.2d 640
(1987). However, in reviewing questions of law, the Supreme
Court has an obligation to reach its conclusions independent
from conclusions reached by the trial court. Pallas v. Black, 226
Neb. 728, 414 N.W.2d 805 (1987); Washington Heights Co. v.
Frazier,226 Neb. 127,409 N.W.2d 612 (1987).

Jewell’s claim against Thomas is based entirely on § 3-415,
which provides in relevant part as follows:

(1) An accommodation party is one who signs the
instrument in any capacity for the purpose of lending his
name to another party toit.
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(2) When the instrument has been taken for value
before it is due the accommodation party is liable in the
capacity in which he has signed even though the taker
knows of the accommodation.

(5) An accommodation party is not liable to the party
accommodated, and if he pays the instrument has a right
of recourse on the instrument against such party.

An accommodation party is a surety, and by lending its name
to the maker of the note, in a sense, guarantees that in the event
of default by the principal obligor, the accommodation party
will be liable. We recognize that the obligation of an
accommodation party to the payee is determined by the
capacity in which the accommodation party signs the
instrument.

We are concerned in this case with the relationship between
Jewell and Thomas, and that relationship is not determined by
the capacity in which Jewell signed the note. The intent of the
parties is determinative of whether a party is an
accommodation maker or the principal obligor of an
instrument. Holcomb State Bank v. Adamson, 107 11l. App. 3d
908, 438 N.E.2d 635 (1982); Kerney v. Kerney, 120 R.I. 209,
386 A.2d 1100 (1978). In this case, the promissory note shows
on its face that each partner signed as a comaker, both
personally and on behalf of the partnership. Both Thomas and
a representative of Union Bank testified that it was their
understanding that the note was an obligation of Jewell, and
not that of Thomas. Additionally, all correspondence
concerning the note was sent by Union Bank to the partnership.
The trial court was not clearly wrong in holding that Jewell was
not an accommodation party.

Jewell had the burden of establishing that an understanding
existed between Jewell and Thomas that the partnership would
execute the note as an accommodation party. Mary Riegler v.
N. W. Riegler Jr., 244 Ark. 483, 426 S.W.2d 789 (1968);
MacArthur v. Cannon, 4 Conn. Cir. 208, 229 A.2d 372
(1967). Jewell did not sustain its burden. While both Marvin
Jewell and Baumert testified that the note was signed to reduce
the day-to-day “pressures” on Thomas, Thomas testified the



6 231 NEBRASKA REPORTS

note was comade by the partners in an effort to appease his
desire to have the partnership capital accounts equalized. In
determining the sufficiency of the evidence to support the
judgment of the trial court, the evidence must be considered
most favorably to the successful party, every controverted fact
must be resolved in his favor, and he is entitled to the benefit of
any inferences reasonably deducible from the evidence.
InterSystems, Inc. v. Farmers Co-op Exch., 225 Neb. 497, 406
N.W.2d 344 (1987); Middagh v. Stanal Sound Ltd., 222 Neb.
54,382 N.W.2d 303 (1986).

We are not convinced from the record that the trial court was
clearly wrong in accepting Thomas’ explanation of the intent of
the parties over that of the remaining partners, nor can we say
as a matter of law that the trial court erred in not holding that an
intent to relieve the “pressure” from Thomas gave Jewell
accommodation party status as to Thomas.

An express condition of accommodation party status is the
signature of one “for the purpose of lending his name” to
another. § 3-415(1). The critical question in determining
whether someone intended to lend his name to another is
whether the alleged accommodation party was required to sign
the instrument to enable the alleged principal obligor to obtain
credit. Several courts have stated that a major consideration in
determining accommodation party status is the fact that the
lender refused to make the loan unless the accommodation
party was a party to the instrument. See Farmers State Bank v.
Cooper, 227 Kan. 547, 608 P.2d 929 (1980). In this case, Union
Bank and Thomas had an ongoing relationship. There was no
demand by Union Bank that Jewell sign a note as a comaker as a
condition of extending the loan to Thomas, and there is no
evidence in the record that Jewell was required to lend its name
to Thomas so that Thomas could maintain his credit with
Union Bank.

Evidence of the effect of the transaction in question is also
relevant to the issue of intent. The best, if not controlling,
evidence of the intent of the parties to an agreement is the
parties’ interpretation of the agreement as evidenced by their
actions in performance of the agreement. Lauritzen v. Davis,
214 Neb. 547, 335 N.W.2d 520 (1983); DeFilipps v. Skinner, 211
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Neb. 801, 320 N.W.2d 737 (1982). Jewell did not exhibit the
behavior of a surety. Instead of waiting for a default on the note
by the person it claims to have accommodated, Jewell treated
the note as its own obligation. After executing the note to
Union Bank on December 1, 1981, Jewell took over complete
responsibility for servicing the debt. Thomas never dealt with
Union Bank again on the note. Thomas made no further
payments on the note. The note was also reflected on the books
of Jewell as an obligation of Jewell.

Appellant contends that the trial court erred in holding that
“an accommodation party is not liable on the instrument until
after its principal defaults.” Brief for appellant at 29. We have
reviewed the trial court’s order and cannot find where it made
such a specific holding. The trial court correctly stated the
status of a party who signs a note is determined by the capacity
in which he signs the instrument. The holding of the trial court
on this issue is not determinative of the result herein reached.

We are unwilling to hold that Jewell was an accommodation
party based on the evidence presented here for our review. We
recognize that accommodation party status may be shown
through parol evidence. § 3-415, comment 2; Dalton v. George
B. Hatley Co., Inc., 634 S.W.2d 374 (Tex. App. 1982). A party
claiming accommodation party status, however, bears the
burden of proving its right to such status. We have reviewed the
record and are unable to say that the trial court was clearly
wrong in holding that the facts did not support a finding that
Jewell was an accommodation party on the note. Jewell
executed the instrument as the maker, with each of its partners
signing as individual guarantors for the partnership. Jewell did
not establish that it was an accommodation party as to
Thomas.

The judgment of the trial court is affirmed.

AFFIRMED.

HasTtings, C.J., not participating.
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MARK A. RENNER, APPELLANT, V. ROBERT H. WURDEMAN AND
WURDEMANOF OMAHA, INC., A NEBRASKA CORPORATION,
APPELLEES.

434 N.W.2d 536

Filed January 27, 1989. No. 87-132.

Summary Judgment: Appeal and Error. In an appellate review of a summary
judgment, the reviewing court views the evidence in a light most favorable to the
party against whom the judgment is granted and gives such party the benefit of
all reasonable inferences deducible from the evidence.

Summary Judgment. Summary judgment is appropriate only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from material facts and that the moving party is
entitled to judgment as a matter of law.

Corporations: Stock: Words and Phrases. There is a distinction between the
certificate issued to a shareholder and the “share” issued to him. A share of
stock is the actual property of the shareholder, while the stock certificate is
merely the authentic evidence of the stockholder’s ownership of shares.

: . Corporate stock, when paid for, is “issued” regardless
of lhe execution and delivery of the certificate, which is merely evidence of the
stockholder’s interest.

Gifts. The essential elements of a gift inter vivos are donative intent, delivery,
and acceptance.

Employer and Employee: Employment Contracts: Termination of
Employment. As a general rule, when the employment is not for a definite term,
and there are no contractual or statutory restrictions upon the right of discharge,
an employer may lawfully discharge an employee whenever and for whatever
cause it chooses without incurring liability.

. Except in cases where an employee is deprived of
consutuuonal or statutory rights or where contractual agreements guarantee
that employees may not be fired without just cause, the law in this state
continues to deny any implied covenant of good faith or fair dealing in
emp]oymem termination.

. An employee’s at-will status can be modified by
contraclual terms that may be created by employee handbooks and oral
represemanons.

. Oral representations may, standing alone, constitute a
promise suff1c1em to create contractual terms which could modify the at-will
status of an employee.

Torts: Words and Phrases. One of the basic elements of tortious interference
with a business relationship requires an intentional act inducing or causing a
breach or termination of the relationship or expectancy.

Corporations: Principal and Agent: Conspiracy. A corporation cannot conspire
with an agent when that agent is acting within the scope of his authority. A
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corporation acts through its agent and the acts of the agent are the acts of the
corporation.

12. Corporations: Employer and Employee: Conspiracy: Pleadings. A corporate
official can conspire with the corporation only if he is acting in his individual
capacity. However, in order to set forth a claim of conspiracy between a
corporation and its corporate employees, the petition must allege that the
employees are acting outside the scope of their authority or other than in the
normal course of their corporate duties.

13. Pleadings: Actions. Although a petition should not leave uncertainty as to the
theory on which the pleader wishes to proceed, in actions not involving
extraordinary remedies, general pleadings are to be liberally construed in favor
of the pleader.

Appeal from the District Court for Douglas County:

THeEODORE L. CARLSON, Judge. Reversed and remanded for
further proceedings.

Warren S. Zweiback, Susan Wiesner, and Mary Lou Perry,
of Zweiback, Flaherty & Lamberty, P.C., for appellant.

H. Daniel Smith, of Smith, Trustin & Schweer, for appellees.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrRANT, and FAHRNBRUCH, JJ.

HasTtings, C.J.

Plaintiff has appealed from the order of the district court
which dismissed his second amended petition filed against
Robert H. Wurdeman and Wurdeman of Omaha, Inc. The
dismissal was based on the court’s sustaining the defendants’
motion for summary judgment. Although plaintiff specifies
five errors, in actuality they may be distilled down to the claim
that the court erred in finding that there were no genuine issues
of material fact.

Mark Renner, the plaintiff, was employed in 1972 as a
salesman by Wurdeman of Omaha, Inc. (the company), a real
estate company. In 1978, Robert Wurdeman, then the sole
shareholder of the company, had surgery on his hip. According
to the testimony of Wurdeman, Renner helped out during
Wurdeman’s period of convalescence. Upon Wurdeman’s
return, he told Renner, “I will give you one share” (of the stock
of the company) for the work Renner did in helping out during
Wurdeman’s disability. However, the paperwork, the issuance
of the share of stock, was never accomplished. This took place
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in about November of 1978.

Renner’s testimony, although differing slightly from that of
Wurdeman, would seem to result in the same conclusion. He
testified that Wurdeman told him that he, Wurdeman, was so
excited about the good job that Renner had done while he
(Wurdeman) was temporarily incapacitated due to the surgery,
“he [Wurdeman] was going to begin our relationship by — by
reimbursing, instead of money, two percent stock in the
company.” However, Renner admitted that he had never
received any stock certificate.

On June 11, 1979, Renner and Wurdeman signed a stock
option agreement recognizing that “Renner has purchased
shares of the stock of Wurdeman Real Estate Company
(which is approximately two percent (2%) of the outstanding
shares) . . . .” In addition, Renner was given the option to
purchase an additional 2 percent of the company’s stock for
each calendar year, commencing with 1979, for so long as he
remained employed by the company. As a condition precedent
to exercising the option, Renner had to be employed on the
annual stock option date, March 31. On the same day, Renner,
Wurdeman, and the company entered into a stock restriction
agreement. Under the agreement, neither Renner nor
Wurdeman could transfer the stock of the company that he
owned to outsiders without having first offered to sell the stock
to the other. The agreement provided that it could be
terminated by the written agreement of all shareholders and the
company.

Iin 1983, Renner and the company entered into an
employment contract which established that Renner was an
independent contractor whose employment was terminable at
will.

On January 29, 1985, Renner attempted to exercise the
option for the first time to purchase 12 percent of the stock of
the company. On January 31, 1985, Wurdeman notified Renner
that his request was being denied. Furthermore, the company
gave Renner notice that his employment contract was
terminated. Wurdeman and the company, by written
agreement, terminated the stock restriction agreement.
Subsequently, Wurdeman entered into an agreement to sell 75
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shares of the stock of the company to third persons without
having first offered the stock to Renner.

Renner brought this action for damages, alleging three
causes of action: (1) breach of contract involving the stock
option agreement and the stock restriction agreement; (2)
tortious interference with the business relationship because of
the breach of the previous listed written contracts; and (3)
breach of an oral contract employing Renner as a manager of
the company. Additionally, there was a fourth cause of action
involving a small item of unreimbursed expenses which is not
argued, nor will it be considered on appeal.

The defendants, in their amended answer to the operative
petition of the plaintiff, admitted the execution of the stock
option agreement and the stock restriction agreement, alleged
the existence of the written employment contract, alleged the
failure of the plaintiff to exercise his rights under the stock
option agreement in a timely manner, and denied that plaintiff
was ever a stockholder of the company.

By order dated January 22, 1987, the trial court sustained the
defendants’ motion for summary judgment. In doing so, the
court found that plaintiff’s second and third causes of action
were redundant to the first cause of action for breach of
contract. The conclusion that the second cause of action was
redundant would seem to rest, in part, on the fact that if
plaintiff was not a shareholder and therefore acquired no rights
under the stock option agreement or the stock restriction
agreement (which could be terminated by agreement of the
company and all the shareholders), and the plaintiff was bound
by the written employment agreement and therefore could be
terminated without cause, then Wurdeman and the company,
the parties with whom Renner had the contractual relationship,
acted properly under the terms of the contracts, and there could
be no tortious interference with a business relationship. The
conclusion that the third cause of action was redundant would
seem to rest on the fact that plaintiff’s claim that the company
breached an oral agreement whereby he would perform
managerial services for the company in return for eventual
ownership of the company rather than contemporaneous
compensation is essentially the same as his claim that
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defendants breached the stock option and stock restriction
agreements by wrongfully discharging him because the oral
agreement changed his at-will employment to employment that
could be terminated only for cause.

We then turn to the question of whether the district court
correctly ruled that defendants were entltled to summary
judgment on the first cause of action.

In an appellate review of a summary judgment, the reviewing
court views the evidence in a light most favorable to the party
against whom the judgment is granted and gives such party the
benefit of all reasonable inferences deducible from the
evidence. Bedrosky v. Hiner, 230 Neb. 200, 430 N.W.2d 535
(1988).

Summary judgment is appropriate only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
material facts and that the moving party is entitled to judgment
as a matter of law. Id.

The essential facts are not in dispute. There are, however,
two troublesome questions this court needs to answer in order
to determine whether summary judgment on plaintiff’s first
cause of action was proper: first, whether it can be concluded
that Renner was ever a shareholder of the company, and
second, whether Renner has a colorable claim for wrongful
termination of employment. The facts are clear that Renner
never exercised his option to purchase stock under the stock
option agreement on the designated dates and while he was still
employed by the company. If Renner never became a
shareholder before the stock option agreement was entered
into, the stock restriction agreement was legally terminated by
the agreement of the company and Wurdeman (who would
have been the only shareholder of the company). If Renner was
legally terminated from his employment contract, he had no
right of continued employment until the next annual stock
option date, March 31, 1985, in order that he could exercise his
option.

WAS RENNER EVER A SHAREHOLDER?

Renner, in arguing that the receipt of a certificate is irrelevant
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to ownership of stock, cites us to Pacific National Bank v.
Eaton, 141 U.S. 227, 11 S. Ct. 984, 35 L. Ed. 702 (1891), and
Federal Deposit Ins. Corporation v. Gunderson, 106 F.2d 633
(8th Cir. 1939).
In Gunderson, the court stated:
[T]here is a distinction between the certificate issued to a
shareholder and the “share” issued to him. The distinction
is recognized by the authorities. A share of stock is the
actual property of the shareholder, while the stock
certificate is merely the authentic evidence of the
stockholder’s ownership of shares. [citations omitted.]} . . .
[Clorporate stock, when paid for, is “issued” regardless of
the execution and delivery of the certificate, which is
merely evidence of the stockholder’s interest.
Id. at 634-35.
Renner further contends that, pursuant to Neb. Rev. Stat.
§ 21-2018 (Reissue 1987), he “paid for” the stock by providing
services to the company while Wurdeman was hospitalized.
Section 21-2018 provides in pertinent part:

No corporation shall be permitted to issue stock except
for an equivalent in money paid or labor done, or
property actually received and applied to the purpose for
which such corporation was created. Neither promissory
notes nor future services shall constitute payment or part
payment for issuance of shares of a corporation. When
payment of the consideration for which shares are to be
issued shall have been received by the corporation, such
shares shall be deemed to be fully paid and nonassessable.

1t is clear from Eaton, supra, Gunderson, supra, and
§ 21-2018 that possession of a stock certificate is irrelevant to
ownership of the stock if the stock in dispute was purchased
from the issuing company. In the case at bar the question then
becomes, Did Wurdeman intend to give Renner a share of the
company that he, Wurdeman, himself owned, or did he intend
to have the company give Renner a share of stock for the
services Renner had provided? If Wurdeman intended to give
Renner a share he personally owned, the fact that Wurdeman
did nothing may mean that Renner did not become a
shareholder. The essential elements of a gift inter vivos are
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donative intent, delivery, and acceptance. See Guardian State
Bank & Trust Co. v. Jacobson, 220 Neb. 235, 369 N.W.2d 80
(1985).

On the other hand, if Wurdeman intended the company to
issue Renner a share of stock, the fact that Wurdeman did
nothing would not mean that Renner did not become a
shareholder.

The answer to this problem must be determined from the
inferences that are to be drawn from the facts recited in the
depositions of the two principals. The record is such that we
cannot say as a matter of law what the source of the intended
stock acquisition was to be. This is a conclusion that must be
drawn by the fact finder, and, accordingly, summary judgment
was improperly granted.

COULD WURDEMAN UNILATERALLY TERMINATE

THE STOCK RESTRICTION AGREEMENT?

The stock restriction agreement provided that it could be
terminated by the written agreement of all shareholders and the
company. Such an agreement was executed only by Wurdeman
and the company. If Wurdeman was the only shareholder, the
agreement on its face was valid and effective. If, however,
Renner had become a shareholder, then his consent to the
termination agreement was necessary, and the termination
agreement would not be valid.

WAS RENNER’S TERMINATION IN BAD FAITH?

Pursuant to the broker-salesperson contract entered into by
Renner and the company in 1983, Renner’s employment was at
will. He contends, however, that the company, bound by an
implied covenant of good faith, terminated his employment
solely in order to deny him the opportunity to exercise his stock
option rights, and, therefore, the company wrongfully
terminated that employment in bad faith.

The general rule in Nebraska is that when the employment is
not for a definite term, and there are no contractual or
statutory restrictions upon the right of discharge, an employer
may lawfully discharge an employee whenever and for
whatever cause it chooses without incurring liability. White v.
Ardan, Inc., 230 Neb. 11, 430 N.W.2d 27 (1988); Stratton v.
Chevrolet Motor Div., 229 Neb. 771, 428 N.W.2d 910 (1988);
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Ambrozv. Cornhusker Square Ltd., 226 Neb. 899, 416 N.W.2d
510(1987).

Furthermore, except in cases where an employee is deprived
of constitutional or statutory rights or where contractual
agreements guarantee that employees may not be fired without
just cause, the law in this state continues to deny any implied
covenant of good faith or fair dealing in employment
termination. Stratton, supra; Jeffers v. Bishop Clarkson
Memorial Hosp., 222 Neb. 829, 387 N.W.2d 692 (1986).

However, Renner claims that Wurdeman made oral
representations to him that if he provided management services
for the company, he would not get paid for the work at the time,
but would receive the benefits of the increased profits generated
by his labor when he owned the company in the future.

Recently, this court, in Hebard v. AT&T, 228 Neb. 15, 421
N.W.2d 10 (1988), reiterated that an employee’s at-will status
can be modified by contractual terms that may be created by
employee handbooks and oral representations. “Oral
representations may, standing alone, constitute a promise
sufficient to create contractual terms which could modify the
at-will status of an employee.” Id. at 17, 421 N.W.2d at 12. In
Hebard, the court went on to say:

In the case at bar, we express no opinion as to whether
the conduct of the appellee, in making certain
representations to Hebard, indicates a promise which
might constitute terms of an employment contract.
Whether such conduct indicates a promise is a question of
fact for a trier of fact.

Id. See, also, Toussaint v Blue Cross, 408 Mich. 579, 292
N.W.2d 880 (1980); Ritchie v Mich Con Gas Co, 163 Mich.
App. 358, 413 N.W.2d 796 (1987). Thus, it would seem that
there is an unresolved question of fact as to whether or not
Wurdeman made representations to Renner and, if so, whether
the representations indicated a promise which modified
Renner’s at-will employment.
DID WURDEMAN INTERFERE WITH RENNER'’S
CONTRACTUAL
RELATIONSHIP WITH THE COMPANY?
One of the basic elements of tortious interference with a
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business relationship requires an intentional act inducing or
causing a breach or termination of the relationship or
expectancy. Miller Chemical Co., Inc. v. Tams, 211 Neb. 837,
320 N.W.2d 759 (1982).

For his tortious interference cause of action, Renner, in his

second amended petition, alleged that

Defendant Wurdeman, in his individual capacity, and
Defendant Wurdeman of Omaha, Inc. entered into a -
conspiracy whereby said Defendants . . . terminated the
Plaintiff and intentionally interfered with this business
relationship [of Plaintiff to buy stock of the company and
to act as a broker-salesperson] and Plaintiff’s contract
rights.

Renner seems to be arguing that Wurdeman the individual
did not want to honor the stock option agreement and,
therefore, caused himself, as the president of the company, to
have the company terminate Renner’s employment so that
Renner could not satisfy the condition precedent to his right to
exercise the option.

This court has said in Dixon v. Reconciliation, Inc., 206 Neb.
45, 52, 291 N.W.2d 230, 234 (1980), quoting from Soft Water
Utilities, Inc. v. Le Fevre, 159 Ind. App. 529, 308 N.E.2d 395
(1974): “ ‘A corporation cannot conspire with an agent when
that agent is acting within the scope of his authority. A
corporation acts through its agent and the acts of the agent are
the acts of the corporation.” ” (Emphasis in original.)
Therefore, a corporate official can conspire with the
corporation only if he is acting in his individual capacity.
However, in order “[t]o set forth a claim of conspiracy between
a corporation and its corporate employees, the petition must
allege that the latter are acting outside the scope of their
authority or other than in the normal course of their corporate
duties.” Dixon, supra at 52,291 N.W.2d at 234.

Defendants claim that Renner’s petition fails to allege that
Wurdeman acted outside the scope of his corporate duties.
Although a petition should not leave uncertainty as to the
theory on which the pleader wishes to proceed, this court has
held that in actions not involving extraordinary remedies,
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general pleadings are to be liberally construed in favor of the
pleader. See Hutmacher v. City of Mead, 230 Neb. 78, 430
N.W.2d 276 (1988). Renner alleged that Wurdeman “in his
individual capacity” conspired with the company to interfere
with his contract rights. Liberally construing the petition in
favor of Renner, it can be said that Renner, by alleging that
Wurdeman acted in his individual capacity, was alleging that
Wurdeman acted outside the scope of his corporate duties.

The district court found Renner’s tortious interference claim
to be redundant of his claim that Wurdeman and the company
breached the stock option and stock restriction agreements. If
Wurdeman and the company acted properly under the terms of
the contracts, then there can be no claim for tortious
interference with a business relationship. See, Neff v. World
Publishing Company, 349 F.2d 235 (8th Cir. 1965); Prosser and
Keeton on the Law of Torts, Economic Relations § 129 (5th ed.
1984); 45 Am. Jur. 2d Interference § 26 (1969). If, on the other
hand, Wurdeman and the company acted improperly in
terminating Renner’s employment to prevent the exercise of
Renner’s rights under the stock option agreement, then Renner
does have a basis for claiming that Wurdeman may have acted
in his individual capacity and tortiously interfered with
Renner’s business relationship with the company.

Since it cannot be said as a matter of law that the company
had the right to terminate Renner’s employment for any cause
or no cause at all, summary judgment was as inappropriate on
Renner’s second cause of action as it was on the first.

WAS THERE A BREACH OF ORAL AGREEMENT?

This claim is, as found by the trial court, redundant of
Renner’s claim that defendants breached the stock option and
stock restriction agreements by wrongfully terminating his
employment in order to prevent him from exercising his stock
option. Therefore, summary judgment on Renner’s third cause
of action was proper.

For the reasons set forth above, the judgment of the district
court is reversed and the cause remanded for further
proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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Dr.IRVINE. PETERSON, APPELLANT, V. MINDEN BEEF COMPANY, A
NEBRASKA CORPORATION, APPELLEE.
434 N.W.2d 681

Filed January 27, 1989. No. 87-357.

1. Summary Judgment. A summary judgment shall be granted where there is no
genuine issue either as to any material fact or as to the ultimate inferences to be
drawn therefrom, and the moving party is entitled to judgment as a matter of
law.

2. Statutes. Statutory language should be given its plain and ordinary meaning,
and where the words of a statute are plain, direct, and unambiguous, no
interpretation is necessary to ascertain their meaning.

. Where a right has been given and a specific remedy provided by statute,
the right can be secured in no other way than that provided by the statute.

4. Statutes: Words and Phrases. Generally, “may” used in a statute will be given its
ordinary permissive and discretionary meaning unless it would manifestly
defeat the statutory object.

5. Insurance: Claims: Parties. A person who has a liability claim against an insured
of an insolvent member insurer may be a “third party” under the provisions of
Neb. Rev. Stat. § 44-2406(4) (Reissue 1984), which is part of the Nebraska
Property and Liability Insurance Guaranty Association Act, Neb. Rev. Stat.
§§ 44-2401to 44-2418 (Reissue 1984).

6. Statutes: Proof. A proviso in a statute which follows and restricts an enacting
clause general in its scope should be strictly construed so as to take out of the
enacting clause only those cases which are fairly within the terms of the proviso,
and the burden of proof is on one claiming the benefit of the proviso.

7. Statutes: Legislature: Intent. In considering the meaning of a statute, courts
should, if possible, discover legislative intent from the language of the act and
giveiteffect.

Appeal from the District Court for Kearney County:
WiLLiam G. CAMBRIDGE, Judge. Affirmed.

David G. Wondra, of Adkins & Wondra, for appellant.

Teresa K. Luther and Craig L. Nelson, of Knapp, Mues,
Beavers & Luther, for appellee.

HasTINGS, C.J., GRANT, and FAHRNBRUCH, JJ., and HENDRIX
and OLBERDING, D. JJ.

HENDRIX, D.J.

Plaintiff, Dr. Irvin E. Peterson, appeals from a summary
judgment dismissing his action for damages resulting from
personal injuries that occurred at the place of business of the
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defendant, Minden Beef Company, a Nebraska corporation.
The defendant was insured by the Iowa National Mutual
Insurance Company.

After Peterson was injured but before the action was
commenced, the lowa Mutual Insurance Company was
declared insolvent and placed under an order of liquidation.
The plaintiff presented a claim for filing under the Nebraska
Property and Liability Insurance Guaranty Association Act,
Neb. Rev. Stat. §§ 44-2401 to 44-2418 (Reissue 1984), which
provides for the payment of certain claims against insolvent
insurance companies. The claim form contained the following:
“I understand that my claim is subject to all terms, conditions
and limitations of the . . . Nebraska law (Nebraska Property
and Liability Insurance Guaranty Association Act, Article 24,
Sections 44-2401 through 44-2418).” The filed claim contained
a typed reservation at the end of the form, which stated:
“Presenting this Claim Form in no way precludes the right to
sue Minden Beef Company directly if full and complete
settlement is not received from the Nebraska Property &
Liability Guaranty Association.” The U.S. Department of
Labor, because Dr. Peterson was a U.S. Department of
Agriculture employee, paid Dr. Peterson certain compensation
for which it may be subrogated. The Nebraska Property and
Liability Insurance Guaranty Association had not denied Dr.
Peterson’s claim as of the date of the trial, nor did the plaintiff
elect to have the claim processed as one not covered by the
Nebraska Property and Liability Insurance Guaranty
Association Act within 30 days from the filing of the claim.

The specific statutory provision primarily involved is
§ 44-2406(4), which reads as follows:

A third party having a covered claim against any insured
of an insolvent member insurer may file such claim with
the director pursuant to the provisions of sections
44-127.01 to 44-127.05, and the association shall process
such claim in the manner specified in subsections (2) and
(3) of this section; Provided, that the filing of such claim
shall constitute an unconditional general release of all
liability of such insured in connection with the claim,
unless the association thereafter denies the claim for the
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reason that the insurance policy issued by the insolvent
member company does not afford coverage, or unless the
claimant shall, within thirty days from the date of filing
his or her claim with the director, file with the director a
written demand that the claim be processed in the
liquidation proceedings as a claim not cevered by sections
44-2401t0 44-2418.

A summary judgment shall be granted where there is no
genuine issue either as to any material fact or as to the ultimaie
inferences to be drawn therefrom, and the moving party is
entitled to judgment as a matter of law. Neb. Rev. Stat.
§ 25-1332 (Reissue 1985); Smith v. Weaver, 225 Neb. 569, 407
N.W.2d 174 (1987). We find such to be the case, and affirm.

When a claim is filed by a third party, which has not been
denied for noncoverage, or wherein the claimant has not filed a
written demand that such claim be processed in the liquidation
proceedings as provided by § 44-2406(4), the claimant has no
right to sue. Statutory language should be given its plain and
ordinary meaning, and where the words of the statute are plain,
direct, and unambiguous, no interpretation is necessary to
ascertain their meaning. Sorensen v. Meyer, 220 Neb. 457, 370
N.W.2d 173 (1985). It is not necessary to resolve the differences
found in the claim which result from plaintiff’s attempt to claim
under the law and then make changesin the law. The plaintiff is
seeking to unilaterally avoid the clear provisions of the law.
This he cannot do by a statement which does not rise to the
status of a contract and certainly not to the status of a contract
with the defendant. A statement that the maker will not comply
with the law is not effective to avoid the law. This is particularly
true in this situation because it is a rule in the construction of
statutes that where a new right has been given and a specific
remedy provided by statute, the right can be vindicated in no
other way than that prescribed by the statute. Waisbren v.
Blink,207 Wis. 619,242 N.W. 169 (1932).

Plaintiff asserts he was required to file a claim. In fact, the
statutes are clear that filing a claim is an option of claimant.
Section 44-2406(4) specifically provides that a third party
having a covered claim may file such claim. Generally, “may”
used in a statute will be given its ordinary permissive and
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discretionary meaning unless it would manifestly defeat the
statutory object. County of Keith v. Triska, 168 Neb. 1, 95
N.W.2d 350 (1959). Nor does Neb. Rev. Stat. § 44-127.01(2)
(Reissue 1984) contain conflicting language. It does require a
notice to be given, and then states: “Such notice shall require
claimants to file their claims with the Department of Insurance
together with proofs thereof within six months after the date of
the first publication.” (Emphasis supplied.) It is quite obvious
that the only people required to file claims are those who choose
to be claimants. Plaintiff has so chosen and is subject to the
disadvantages as well as being entitled to the benefits of the act.

The plaintiff asserts that he is not a ‘“third party” as
mentioned in § 44-2406(4) and that such designation would
only apply in this case to the United States, which has a
subrogation claim. The provisions and intent of the statute are
to the contrary. The first sentence of § 44-2406(4) designates the
other two parties: (1) the insured and (2) the insolvent member
insurer. A third party would obviously be a party other than
those two. Such designation could not logically mean a
subrogated entity in view of § 44-2403(4)(b), which covers
subrogation and reads as follows: “Covered claim shall not
include any amount due any reinsurer, insurer, liquidator,
insurance pool, or underwriting association, as subrogation
recoveries or otherwise . . ..”

The plaintiff asserts that summary judgment was premature,
apparently because the matter is still being processed through
the guaranty association. This position places the burden
incorrectly. The filing of a claim triggers the unconditional
general release. It is the burden of the plaintiff to show that at
least one of the conditions subsequent has occurred. The
evidence is conclusive that the association has not denied the
claim, and no written demand has been made that the claim be
processed in the liquidation proceedings as a claim not covered
by the act. One seeking to be excluded from the operation of a
statute must establish that the exception embraces him. A
proviso which follows and restricts an enacting clause general in
its scope should be strictly construed so as to take out of the
enacting clause only those cases which are fairly within the
terms of the proviso, and the burden of proof is on one claiming
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the benefit of the proviso. Johnson v. School Dist. of
Wakefield, 181 Neb. 372, 148 N.W.2d 592 (1967).

Lastly, while no specific legislative history pertaining to
§ 44-2406(4) is found, it appears from the language of the act
that it was the intent of the Legislature to require an election of
remedies by the claimant. In considering the meaning of a
statute, courts should, if possible, discover legislative intent
from the language of the act and give it effect. Miichell v.
County of Douglas, 213 Neb. 355, 329 N.W.2d 112 (1983).
Some indication of intent may be gleaned from other sources.
In general, the Nebraska Property and Liability Insurance
Guaranty Association Act is a model act. Missouri has a similar
section, Mo. Rev. Stat. § 375.785(4)(1)(a)c (Vernon Supp.
1989). Several other states have adopted similar provisions
found in their insurance codes. One of these is Wisconsin, Wis.
Stat. Ann. § 645.64 (West 1980). The committee comment
found in the annotation sets out the rationale for the provision
and states:

This section provides for the third party claimant to
make a choice between pursuing his claim against the
insured and presenting his claim in the liquidation. At first
blush it would seem harsh and unnecessary to force such a
choice. But this is not the case. Before he has to choose,
the claimant has every opportunity to determine whether
the insured is individually financially responsible. If he is,
the claimant can proceed against him, rather than take his
chances in the liquidation. If the insured is judgment
proof or of doubtful solvency, the claimant can claim in
the liquidation. . . .

. .. It is unfortunate that the innocent third party must
relinquish his right against the insured in order to claim in
the liquidation but in no other way is it possible to settle
the matter expeditiously, efficiently and equitably. . . .

We conclude that the plaintiff has made his election and that
the case was properly dismissed by the trial court.
AFFIRMED.
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StATE CODE AGENCIES EDUCATION ASSOCIATION, APPELLEE, V.
STATE OF NEBRASKA, APPELLANT.
434 N.W.2d 684

Filed January 27,1989. Nos. 87-1060, 88-069.

Statutes. Where a new right is afforded by statute, one who desires such a statutory
right must bring himself within the provision of the statute.
Appeal from the Nebraska Commission of Industrial
Relations. Reversed and remanded with directions to dismiss.

Robert M. Spire, Attorney General, and Jill Gradwohl
Schroeder for appellant.

Mark D. McGuire, of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellee.

HAsSTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

These two appeals were consolidated for hearing in this
court. Both are appeals from orders of the Nebraska
Commission of Industrial Relations (Commission) entered
under the provisions of the State Employees Collective
Bargaining Act, Neb. Rev. Stat. §§ 81-1369 to 81-1390 (Reissue
1987). This act was enacted as 1987 Neb. Laws, L.B. 661, and
became effective on April 9, 1987. The order appealed from in
case No. 87-1060 was signed by the Commission on December
4,1987.

In case No. 87-1060, the appellee, State Code Agencies
Education Association (Association), filed a petition with the
Commission, alleging that the State had refused to enter into
negotiations with the Association and seeking an order of the
Commission directing the appellant, State of Nebraska, to
“commence good faith negotiations with respect to terms and
conditions of employment for members of the Association . . .

The State filed its answer, in which it alleged that it had not
refused to enter into collective bargaining with the Association
and alleged that the State, pursuant to § 81-1379, was
prohibited from entering into such bargaining because
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negotiations were not begun before the second Wednesday of
September 1987 (September 9), and because the Association
had not been certified as the exclusive bargaining agent for the
teachers in question before September 9 and had not filed its
petition for certification until September 30.

Simultaneously with the filing of its petition, the Association
filed an “Application For a Temporary Order,” in the same
proceedings, seeking an order of the Commission directing the
State to “forthwith” commence negotiations. A hearing was
held on this application on December 1, 1987.

On December 4, 1987, the Commission issued its order
directing that “the State immediately commence negotiations
with the State Code Agencies Teacher Association.” After so
ordering, the Commission’s order stated, “The Commission
intends to issue no further Order in this matter since the prayer
for relief contained in the Petitioner’s Petition is substantially
the same as in Petitioner’s Application for Temporary Order.”
The State timely appealed to this court.

In this court, the State sets out four assignments of error,
which generally present the questions whether a bargaining unit
which wishes to enter into contract negotiations with an
employer is required under the terms of § 81-1379 to commence
negotiations before the second Wednesday in September, or
whether, at the latest, the unit must initiate a representation
proceeding to be filed on or before the second Wednesday in
September. We reverse the order of the Commission.

The record of the hearing on December 1, 1987, shows the
following. The Association is an unincorporated association
which was certified by the Commission on October 28, 1987,
pursuant to a representation proceeding initiated by the
Association on September 30, 1987, as the exclusive collective
bargaining agent for teachers employed by three State of
Nebraska departments: the Department of Correctional
Services, the Department of Social Services, and the
Department of Public Institutions. The parties have stipulated
that before October 28, 1987, the Association “was separately
the certified exclusive bargaining agent for the teachers
employed by the Department of Correctional Services, the
teachers employed by the Department of Public Institutions,
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and the teachers employed by the Department of Social
Services.”

The parties also stipulated that on November 2, 1987, Jerry
Kriha, the Association’s chief negotiator, sent a letter to Steven
Torrence, the State’s chief negotiator. In this letter, Kriha
referred to the fact that the Association had been certified as the
bargaining agent for the teachers above referred to. Attached to
the letter was a copy of the Commission order of October 28,
1987, certifying the Association. Kriha requested that
“bargaining begin immediately on the 1988-1989 contract.”

On November 6, 1987, Torrence responded by letter to
Kriha. In this letter, Torrence wrote that the State was aware of
the October 28 Commission certification, but that it was the
State’s position that the Association was “time-barred by the
language of the new State Employee’s [sic] Collective
Bargaining Act from bargaining with the State under it’s [sic]
new certification for a 1988-1989 contract.”

Torrence’s letter went on to say that the specific language of
the new act was § 11 (codified as § 81-1379). The relevant
portions of § 81-1379, as set out in the letter, were:

The Chief Negotiator [defined in § 81-1371 as “the
Chief Negotiator of the Division of Employee Relations in
the Department of Personnel”—Torrence, in this case]
and any other employer-representative and the exclusive
collective-bargaining agent shall commence negotiations
on or prior to the second Wednesday in September of the
year preceding the beginning of the contract period,
except that the first negotiations commenced by any
bargaining unit after April 9, 1987, may commence after
such September date in order to accommodate any
unresolved representation proceedings. All negotiations
shall be completed on or before March 15 of the following
year.

The letter went on to say that it was the position of the State
that the only exception to § 81-1379, as to the beginning of
negotiations by September 9, 1987, was for ‘“unresolved
representation proceedings initiated prior to the second
Wednesday in September . . . .” (Emphasis in original.) In the
case of unresolved representation proceedings, § 81-1379
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provides that negotiations could commence after the
September date “in order to accommodate any unresolved
representation proceedings.” Torrence’s letter pointed out to
Kriha that no representation proceedings were pending as of
September 9, 1987. The Association’s petition was filed
November 23, 1987.

Testimony from Torrence at the hearing showed that he knew
that Kriha was the director of collective bargaining for the
Association “prior to the passage of LB 661 [§§ 81-1369 et seq.]
but not until it became certified were they the bargaining agent
for the new unit as outlined in LB 661.” Torrence amplified his
answer when he further testified: “[T]he State Code Agencies
Education Association was still the collective bargaining agent
for the vertical units that were prescribed prior to LB 661 but
not for the new horizontal unit as defined in . . . Section 5
[§ 81-1373] ... .” Torrence further testified that he and Kriha
first discussed collective bargaining between the Association
and the State on September 10, 1987, but that Kriha and
Torrence had discussions in “early to mid-August when he
[Kriha] wanted to talk about ground rules and the bargaining
process.”

Torrence further testified that during the *“early to
mid-August” discussions, he told Kriha that “before we would
sit down and formally discuss with him the collective
bargaining process, [the Association] needed to become the
exclusive certified agent for that unit of employees.”

Torrence also testified that Kriha “acknowledged that they
needed to become certified, and he said he would get in contact
with his attorneys to file the necessary petition.”

Torrence explained that the new act had created a different
situation, in that before the new act took effect on April 9,
1987, there were three separate contracts for the teachers in the
three separate units represented by the Association and that
before the new act the contracts were “on a vertical basis.”
Torrence had explained that “81-1374 prescribed the transition
from the vertical to the horizontal . . . .” This explanation
coincided with the introducer’s statement of intent in
connection with L.B. 661. That statement set out, in part, that
“[tlhe bill would: (1) establish occupational horizontal
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bargaining units for state employees; (2) provide for historic
representation rights for collective bargaining agents in the
transition from vertical to horizontal units . . . .” Introducer’s
Statement of Intent, Committee on Business and Labor, 90th
"~ Leg., Ist Sess. (Mar. 2, 1987).

This purpose is reflected in the provision of § 81-1373 which
“created twelve bargaining units for all state agencies except the
University of Nebraska, the Nebraska state colleges, and other
constitutional officers.” Section 81-1373(1)(k) defined 1 of the
12 newly created units as “Teachers, which unit is composed of
employees required to be licensed or certified as a teacher . . .
Thus, the Association’s members, constituting teachers in the
Department of Correctional Services, the Department of Social
Services, and the Department of Public Institutions constituted
a new horizontal unit, which would have one contract with the
State, rather than the situation existing before the act when each
of the three units had a separate contract with the State (a
vertical concept).

A new concept is established by the new act, and we can see
no unfair burden on collective bargaining agents to comply
fully with the new law. As set out above, § 81-1379 required
that the exclusive bargaining agent “shall commence
negotiations on or prior to [September 9, 1987].” The
Association chose to so conduct itself that it was not established
as the “exclusive bargaining agent” before September 9, 1987,
nor did it bring itself within the exception to the critical date,
which permitted negotiations to commence after September 9
“in order to accommodate any unresolved representation
proceedings.”

Neb. Rev. Stat. § 49-802 (Reissue 1988) provides:

Unless such construction would be inconsistent with the
manifest intent of the Legislature, rules for construction
of the statutes of Nebraska hereafter shall be as follows:

(1) When the word may appears, permissive or
discretionary action is presumed. When the word shall
appears, mandatory or ministerial action is presumed.

In Moyer v. Douglas & Lomason Co.,212 Neb. 680, 685, 325
N.W.2d 648, 651 (1982), we stated, “As a general rule, in the
construction of statutes, the word ‘shall’ is considered



28 231 NEBRASKA REPORTS

mandatory and inconsistent with the idea of discretion.”

The clear language of § 81-1379 provides that negotiations
shall commence on or before September 9, 1987. The
Commission determined that ¢ ‘any (emphasis supplied)
unresolved representation proceeding’” may delay the
commencement of negotiations, regardless of when the
certification process is initiated, until a certification order is
entered by this Commission.” We hold that such interpretation
is incorrect. We hold that the negotiations contemplated by
§ 81-1379 must be commenced by “the second Wednesday in
September of the year preceding the beginning of the contract
period,” and that starting time is extended only to
accommodate any unresolved representation proceedings
which are pending as of the “second Wednesday” date. Such a
construction is demanded by the later specific dates set out in
the act, such as: “All negotiations shall be completed on or
before March 15 of the following year” (§ 81-1379); “At the
initiation of negotiations but no later than December 15”
(§ 81-1380); “If the parties in labor contract negotiations do
not reach a voluntary agreement by January 1”7 (§ 81-1381);
“No later than January 10” (§ 81-1382); “No party shall file an
appeal after March 15” (§ 81-1383); etc. The Legislature itself
had clear budgetary reasons for wanting certain timeframes.
Senator Jerome Warner, one of the sponsors of the bill, testified
before the legislative committee considering L.B. 661 that the
Legislature needed to have

a budget figure during the course of a session, that would
be realistic and one that we could address with . . . or could
be comfortable with that was going to be fairly firm, and
under this proposal why a budget would be a submitted by
the, at least an outside numbers would be known by the
Legislature and by . . . the Governor for that matter by the
... fifteenth of . . . March and I think that that becomes
exceedingly important in the long run in particular.
Committee on Business and Labor Hearing, 90th Leg., 1st Sess.
78-79 (Mar. 2, 1987). The Legislature has established precise,
detailed timeframes for actions under the act in question. With
full knowledge of the overall timing requirements, the
Association has chosen not to initiate the specific action
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necessary to start the whole proceeding. That is its right, but it
may not have it both ways. Either the Association, for whatever
reason, can live with the situation it finds itself in on the second
Wednesday of September or the Association can claim the
rights it has under the act by timely starting the procedures of
the act. In this case, the Association chose not to act.

Such a construction is clearly consistent with other decisions
of this court. In NC+ Hybrids v. Growers Seed Assn., 219
Neb. 296, 299-300, 363 N.W.2d 362, 365 (1985), with reference
to garnishment statutes, we stated:

Garnishment is a legal, not equitable, remedy unknown
at common law and is a purely statutory remedy. See,
Christiansen v. Moore, 184 Neb. 818, 172 N.W.2d 620
(1969); Beggs v. Fite et al., 130 Tex. 46, 106 S.W.2d 1039
(1937). Being in derogation of common law, garnishment
statutes are strictly construed and demand compliance
with all prerequisites before any remedy is available under
such statutes. Shevin v. Venderbush Company, 280 Mich.
499, 273 N.W. 780 (1937); Liberty Loan Corp. & Affiliates

 v. Eis, 69 Wis. 2d 642,230 N.W.2d 617 (1975).

In this case, the Legislature has enacted statutes giving rights
unknown at common law and has provided procedures which
allow employees of the sovereign to negotiate with the
sovereign. Where a new right is afforded by statute, one who
desires such a statutory right must bring himself within the
provisions of the statute. See Johnson v. Toth, 516 N.E.2d 85
(Ind. App. 1987). Such statutes must be strictly construed. The
order of the Commission directing negotiations is reversed.

With regard to case No. 88-069, the Association filed a
petition with the Commission requesting a list of special
masters and a motion seeking an order of the Commission
“waiving mediation under §81-1381, but in the alternative if
mediation under §81-1381 is mandatory and jurisdictional,
request is hereby made for appointment of a mediator pursuant
to such statutory provision.” The proceedings in case No.
88-069 present the problems confronting the Commission if
orderly statutory procedures are not followed. Section 81-1381
provides for procedures if the parties “do not reach a voluntary
agreement by January 1. .. .” The Association’s motion was
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filed on January 4, 1988. The Commission ordered that
“[m]andatory mediation under Section 81-1381 be commenced
immediately,” at a time when, by statute, the voluntary,
unmediated negotiations must have been completed.

Such order is an extension of the order of the Commission in
case No. 87-1060. Since the Commission had no authority to
enter the order it did in case No. 87-1060, the Commission order
in case No. 88-069 is also without effect.

The orders of the Commission in cases Nos. 87-1060 and
88-069 are reversed. The two causes are remanded to the
Commission with directions to dismiss the petition in each case.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

STATE OF NEBRASKA, APPELLEE, V. DANIEL G. SUTTON,
APPELLANT.
434 N.W.2d 689

Filed January 27, 1989. No. 87-1071.

1. Search and Seizure: Proof. When evidence is seized pursuant to consent, and not
pursuant to a warrant, the burden is on the government to prove that the search
was voluntarily permitted, invited, or agreed to by the persons whose rights were
involved. Whether a person voluntarily consented to a search is a question of
fact to be determined from the totality of circumstances surrounding the search.

2. Motions to Suppress: Appeal and Error. At a hearing to suppress evidence, the
court, as{the trier of fact, is the sole judge of the credibility of witnesses and the
weight to be given to their testimony and other evidence. In reviewing a court’s
ruling as the result of a suppression hearing, the Supreme Court will not reweigh
or resolve conflicts in the evidence, but will uphold the trial court’s findings of
fact unless those findings are clearly wrong.

3. Search and Seizure. A search made pursuant to consent may not exceed the
scope of the consent.

. 4. Testimony: Trial. Cross-examination is proper as to anything tending to affect
the accuracy, veracity, or credibility of the witness.

5. Testimony: Trial: Appeal and Error. The scope of cross-examination of a witness
rests largely in the discretion of the trial court, and its ruling will be upheld on
appeal unless there is an abuse of discretion.
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6. Evidence: Trial: Appeal and Error. It is within the trial court’ discretion to
admit or exclude evidence, and such rulings will be upheld on appeal absent an
abuse of discretion.

7. Sexual Assault: Lesser-Included Offenses. A substantial step in a course of
conduct intended to culminate in a sexual assault in the first degree (sexual
penetration) may include a substantial step in a course of conduct intended to
culminate in achievement of sexual contact as well, that is, commission of a
sexual assault in the second degree.

8. Jury Instructions: Evidence: Proof. The trial court is not required to give a jury
instruction where there is insufficient evidence to prove the facts claimed.

9. Criminal Law: Words and Phrases. To constitute one an accomplice, he must
take some part in the crime, perform some act, or owe some duty to the person in
danger that makes it incumbent on him to prevent the commission of the crime.
Mere presence, acquiescence, or silence, in the absence of a duty to act, is not
enough to constitute one an accomplice. The knowledge that a crime is being or
is about to be committed cannot be said to constitute one an accomplice.

10. Sentences: Appeal and Error. A sentence imposed within the limits prescribed by
statute will not be set aside as excessive absent an abuse of discretion on the part
of the sentencing judge.

Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed in part, and in part reversed and
remanded for a new trial.

Edward F. Fogarty, of Fogarty, Lund & Gross, for appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for
appellee.

HaAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrRANT, and FAHRNBRUCH, JJ.

GRANT, J.

This is an appeal from the district court for Sarpy County.
The defendant-appellant, Daniel G. Sutton, was charged by
information with attempted first degree sexual assault {count
I), second degree assault (count II), and possession of cocaine
with intent to deliver (count III). He pled not guilty, and the
matter was tried before a jury on September 14 to 16, 1987. The
jury returned verdicts of guilty on all counts, and the
defendant’s motion for new trial was overruled. Defendant was
sentenced to a term of 2 to 5 years’ imprisonment on count I
and 2 years’ imprisonment on count II, with these sentences to
run concurrently. He was sentenced to 3 to 10 years’
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imprisonment on count III, to be served consecutively to the
sentences imposed on counts I and I1.

Defendant appeals, contending the district court erred (1) in
admitting into evidence items seized at defendant’s home and in
failing to grant his motion to suppress said evidence; (2) in its
rulings on evidentiary questions concerning defendant’s prior
use of cocaine, expert testimony regarding the amount of
cocaine a user would possess for personal use, and
cross-examination of the complaining witnesses on their
knowledge of penalties for possession of cocaine; (3) in refusing
to permit defendant to testify in surrebuttal regarding prior
sales of cocaine to one of the State’s complaining witnesses; (4)
in its rulings on character evidence; (5) in failing to instruct the
jury on self-defense in connection with count I; (6) in failing to
instruct the jury on accomplice testimony with respect to count
111; and (7) in failing to submit to the jury the lesser-included
offenses to attempted first degree sexual assault.

Defendant further contends the district court was biased
“towards the prosecution side,” and abused its discretion and
“prevented [him] from having a fair trial and a fair sentence
and a fair disposition of the issues brought to the Court’s
attention” by (1) making derogatory comments on defendant’s
credibility at the suppression hearing; (2) allowing the jury to
infer that defendant had attempted to tape-record the court
proceedings; (3) failing to grant defendant’s request to impanel
a second black juror; (4) interrupting defendant’s testimony so
as to put him in a “bad light” before the jury; and (5) not
admitting defendant to bail pending presentence investigation
and failing to set an appeal bond.

Finally, defendant claims he received an excessive sentence.
We affirm defendant’s convictions and sentences on counts 11
and I11, and reverse and remand for a new trial on count I.

The record shows the following facts supporting defendant’s
convictions. On the evening of May 2, 1987, the victim,
Suzanne Gibson, and her friend Kristie Beener attended
Beener’s niece’s wedding. After the wedding, the two women
attended the reception. Defendant also attended the reception,
together with his wife, Valeria; his small son; and his cousin,
Nate Lawler. Although Gibson had not met defendant prior to
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May 2, 1987, Beener and the defendant were social friends and
had worked together at the Omaha Country Club. Beener
testified that defendant suggested she and her friends come over
to his house following the reception.

At 12:30 a.m., Gibson left the reception with Beener and
another woman friend, taking with them a keg of beer left over
from the wedding reception. They went to Gibson’s home in
Omabha, where they continued drinking. Sometime later, Beener
telephoned defendant from Gibson’s house “to see if he still had
people out there.”

At about 1:15 a.m., Beener and Gibson drove to the
defendant’s home. They arrived at 1:45 a.m. and went directly
to the basement area of the house. Lawler carried the keg of
beer to the basement. For the first half hour after their arrival,
Gibson and Beener talked with several people in the basement,
including the defendant, Valeria Sutton, Lawler, a female
friend of Valeria’s, and two small children. Defendant was no
longer wearing the suit he wore to the reception, but was
wearing pajamas and arobe.

At about 2:30 or 3 a.m., Gibson, Beener, Lawler, and the
defendant began to play poker. During the card game, these
parties continued to drink beer and started snorting cocaine.
The cocaine was on a dinner plate which had been placed on the
card table. Gibson testified that she first noticed the cocaine
during the poker game and that there was about one-third of a
cup of the substance on the plate. Beener testified that the plate
of cocaine was not on the table when she and Gibson arrived,
and estimated the amount of cocaine on the dinner plate to be
about “half a gram.” Both Gibson and Beener testified that the
defendant set the cocaine up in lines at the table and that all the
parties to the card game snorted it through straws or rolled-up
dollar bills. '

Gibson further testified that during the card game,
defendant put his hand on her leg, under her dress at midthigh,
and that she told him to stop. Beener testified that “we all kind
of laughed it off. I said, ‘She’s a newly-married woman,’ and I
said, ‘Dan,’ I said, ‘your wife and kid are upstairs.’ ”

The poker game ended at 6 a.m., when Beener and Lawler
left to buy cigarettes. Gibson was ready to leave at this point,
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but agreed to wait until Beener and Lawler returned. Shortly
after Beener and Lawler left the house, defendant again tried to
put his hand on Gibson’s thigh. Gibson objected and stood up.
Defendant pulled the front of Gibson’s dress down, ripping the
back loose and exposing her breasts. Gibson testified that as she
tried to leave the room, the defendant struck her on the back of
the head with a hard object, and she dropped to the floor.
Defendant leaped on top of her from behind and hit her several
times with the hard object, which Gibson later determined to be
a gun when she observed it during the struggle. An exchange of
biting took place, and Gibson saw blood dripping down her
arms. Gibson testified that defendant “just kept telling me to
do what he said so that he didn’t have to shoot me.” During the
assault, defendant pulled Gibson’s panty hose and panties to
her knees and told her he was going to “stick his dick in [her]
butt.”

Gibson testified she did not remember how she got out of the
basement. She left defendant’s house and sought help from
neighbors. Lynn Gawerecki, who did not know Gibson on the
date of the assault, testified that Gibson rang her doorbell at
about 7 a.m. and “had blood covering down her face and her
arms and her hand.” Gibson, who appeared to be “really
scared” and “hysterical,” told Gawerecki that defendant beat
her and that he had a gun, and asked her to call the police.
Gawerecki called the Sarpy County sheriff’s office.

Meanwhile, Beener and Lawler returned to the Sutton home.
Valeria Sutton answered the door and asked Beener, “Where’s
that girl? Dan’s got blood on him.” Beener went to the basement
and saw that there were cards all over the floor. She left the
house to look for Gibson, and eventually joined Gibson at the
Gawereckis’.

Beener spoke with Gibson shortly after Gibson showered at
Gawereckis’ house. Beener testified that Gibson appeared to be
in control until Beener entered the bathroom. At that time,
Gibson became “hysterical” and began crying. Gibson told
Beener that she had been attacked immediately after Beener
and Lawler left the house and that defendant hit her with a gun
and tried to sexually assault her.

Deputy Sarpy County Sheriff Larry Strazdas testified that he
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was dispatched to the Gawerecki residence to investigate
Gibson’s complaint. By the time Deputy Strazdas arrived,
Gibson had taken a shower, but she was bleeding from the top
of her head and by her right ear, and her hair was “matted.”
Cpl. John Kucer, who had also been dispatched to the
Gawerecki home, observed a cut on the back of Gibson’s head,
bite marks on her arm, bruising on her jaw, and a laceration
close to the ear. The officers talked to Gibson at the Gawerecki
residence for approximately half an hour, and Gibson’s father
took her to Midlands Hospital for treatment.

Corporal Kucer and Deputy Strazdas arrived at the
defendant’s residence at approximately 7:30 a.m. to question
the defendant. Deputy Strazdas testified at trial that when he
knocked on the front door of the defendant’s house, a man
answered. This man identified himself as defendant’s
“brother,” Nate Lawler, and invited Strazdas and Kucer to
enter. The officers stayed in the entryway while Lawler went to
get the defendant. A few minutes later, defendant came from
the bedroom area to the entryway, sat down on the steps facing
the front door, and gave the officers his driver’s license for
identification. He was wearing blue jeans and a dark T-shirt.
Defendant did not appear to be disoriented or intoxicated,
although Corporal Kucer noticed a smell of alcohol coming
from the defendant.

Deputy Strazdas then told defendant he had come from the
neighbor’s house, where a female had reported that defendant
hit her in the head with a gun and attempted to assault her
sexually. Defendant denied Gibson’s version of events, stating
that when Gibson left his basement she tripped and fell and
bumped her head, and that he went to bed after Gibson ran out
the door. Defendant further stated that he did not own a gun
and that the officers “could look around” if they wanted to.
Valeria Sutton also appeared at the entryway during this
discussion and stated to the officers that defendant did not own
a gun and they could look around if they wanted to.

Corporal Kucer and Deputy Joseph Eaton made a cursory
search of the basement at that time. Corporal Kucer noticed
smudges of blood on a wall leading to the basement, but
discovered no blood on the steps. The officers were in the
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basement for 5 to 10 minutes and did not find a gun, but seized
a film canister and two straws from the basement. Kucer told
the other officers to search around the outside of the house to
make sure the weapon had not been deposited outside.

Deputy Strazdas searched the kitchen area for a gun while
the other two officers were in the basement. When Kucer and
Eaton came back upstairs, Strazdas placed the defendant under
arrest and handcuffed him. Corporal Kucer took defendant to
the Sarpy County sheriff’s office.

Deputies Strazdas and Eaton stayed at the house and
continued searching for a gun. Valeria Sutton was present in the
kitchen when Strazdas went out a sliding glass door onto the
deck or porch area of the house. He noticed a stack of bags
containing “top soil or fertilizer or whatever” under the deck.
After Strazdas moved some of the bags, he discovered an
opened bag of charcoal briquettes. He looked in the bag of
charcoal and found a purse. Strazdas opened the purse and
found a “big wad of money” and “two white squares of some
type of a substance in a little plastic bag.” Valeria Sutton then
came out onto the deck and asked Strazdas what he was doing
with her purse. Strazdas held the purse pending the arrival of
Investigator Kenneth Benck from the sheriff’s office.

Deputy Strazdas met Investigator Benck outside when he
arrived at the defendant’s house. Strazdas gave the purse to
Benck and informed him that the incident involved a gun that
was used to strike Gibson and that they were looking for the
gun, Strazdas further informed Benck that they had performed
a cursory search of the house, and, in order to do a more
complete search, he wanted a consent-to-search form signed.
Benck then entered the residence and explained the form to
Mrs. Sutton. At approximately 9:04 a.m., Valeria Sutton signed
the consent-to-search form, which states in part:

I do hereby authorize representative(s) of the Sarpy
County Sheriff’s Department to search my residence (or
other real estate) located at 14812 Edna St and/or my

~motor vehicle(s) (Namely) [all vehicles] presently parked
or located at 14812 Edna St.

I am giving this written permission to these Sheriff’s
Deputies, freely and voluntarily, without any threats or
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promises having been made to me.

Benck was inventorying Valeria Sutton’s purse when
Corporal Kucer returned to the residence. Kucer observed that
the purse contained “a great deal of money” loose, “balled up,”
and in small bills. The purse contained $3,032.25 in cash. The
“two white squares of some substance” observed by Deputy
Strazdas when he found the purse were subsequently
determined to be 19 grams of pure cocaine.

After Valeria Sutton signed the consent-to-search form,
Deputies Strazdas, Eaton, Kucer, and Benck conducted a
thorough search for a handgun, searching “[a]ny area that
would afford a size large enoughto conceal a handgun.”

The officers never found a gun in the Sutton residence.
Investigator Benck, however, seized a black shoulder holster
from the nall closet, and Deputy Eaton found some marijuana
in one of the rooms. Corporal Kucer, searching the fireplace in
the living room area, discovered a set of defendant’s underwear
hidden in the hearth. When Kucer opened up the flue, he found
the pajamas the defendant wore during the poker game. The
pajamas were wet with blood.

Defendant admitted at trial that there was marijuana and
$3,000 cash (which he described as an emergency fund) in his
house, but claimed he did not know where the cocaine came
from and denied putting it in his wife’s purse. He stated that
after Beener and Lawler left to get cigarettes, Gibson asked to
use the restroom, grabbed her purse, took a few steps,
staggered, tripped over the beer keg, and fell down. Defendant
testified that when he tried to help Gibson get up, she “started
acting crazy,” and the two engaged in a struggle. Defendant
further testified that after Gibson ran away, defendant told his
wife to put the money in a safe place. He admitted that there
was indeed blood all over the basement when Gibson left and
that he had hidden his clothing in the fireplace.

Defendant testified during direct examination that he had
been convicted in Detroit, Michigan, in January 1978, of
carrying a concealed weapon. He testified on cross-
examination that he used cocaine “through the Seventies and
Eighties” and had been treated for drug and alcohol use in
1983.
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Defendant first claims the district court erred in admitting
into evidence the items seized at defendant’s home and in failing
to grant his motion to suppress said evidence. When evidence is
seized pursuant to consent, and not pursuant to a warrant, the
burden is on the government to prove that the search was
voluntarily permitted, invited, or agreed to by the persons
whose rights were involved. Srate v. French, 203 Neb. 435, 279
N.W.2d 116 (1979). Whether a person voluntarily consented to
a search is a question of fact to be determined from the totality
of circumstances surrounding the search. State v. French,
supra.

At the suppression hearing, defendant denied that he had
authorized a search of his residence. Deputies Strazdas and
Kucer testified at the suppression hearing that both the
defendant and his wife denied having a gun in the house and
said that the officers could look for a gun if they wanted to.
Neither the defendant nor his wife was under arrest when these
statements were volunteered. The only conversation the
deputies could recall concerning a search warrant of the
premises was with Lawler, a houseguest. Neither the defendant
nor his wife revoked or limited the consent to search after
consent was given.

At a hearing to suppress evidence, the court, as the trier of
fact, is the sole judge of the credibility of witnesses and the
weight to be given to their testimony and other evidence. In
reviewing a court’s ruling as the result of a suppression hearing,
the Supreme Court will not reweigh or resolve conflicts in the
evidence, but will uphold the trial court’s findings of fact unless
those findings are clearly wrong. State v. Marco, 230 Neb. 355,
432 N.W.2d 1 (1988); State v. Vann, 230 Neb. 601, 432 N.W.2d
810 (1988). Here, the trial court resoived the conflicts in
evidence in favor of the State and found that defendant did give
the deputies permission to search the premises for a gun and
that his authorization was volunteered and not coerced. That
finding is not clearly wrong.

Defendant cites State v. Billups, 118 Ariz. 124, 575 P.2d 323
(1978), and Srate v. Pinder, 126 N.H. 220, 489 A.2d 653 (1985),
in support of his claim that the scope of the consent given, if
any, was for the house only, and the 19 grams of cocaine should
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have been suppressed because it was found underneath the back
patio deck. Defendant correctly states that a search made
pursuant to consent may not exceed the scope of the consent.
State v. Pinder, supra; 3 W. LaFave, Search and Seizure, A
Treatise on the Fourth Amendment § 8.1(c) (2d ed. 1987).

The Pinder and Billups decisions are not factually similar to
the present case. They hold that the scope of consent to search a
“house” could not reasonably be construed to authorize a
search of locked outbuildings. Even on that point, there is
authority to the contrary. See, Commonwealth v. Eckert, 244
Pa. Super. 424, 368 A.2d 794 (1976); Drummond v. United
States, 350 F.2d 983 (8th Cir. 1965). See, also, State v. Trahan,
229 Neb. 683, 687, 428 N.W.2d 619, 622 (1988), where we said,
“ ¢ “Curtilage is usually defined as a small piece of land, not
necessarily enclosed, around a dwelling house and generally
includes buildings used for domestic purposes in the conduct of
family affairs.” > ”

The defendant and his wife both claimed there was no gun in
the house and gave oral permission for the investigating officers
to search their residence for a gun. The purse containing over
$3,000 in cash and 19 grams of cocaine was discovered under
the back deck of the house, concealed in a bag of charcoal
found leaning against the foundation of the house. Since the
evidence was discovered within the curtilage of the home in an
area that could be described as part of the house, and in a place
where a gun could be hidden, it was seized pursuant to the terms
of defendant’s and Valeria Sutton’s oral consent to search. The
findings of the trial court to this effect are not clearly wrong,
and defendant’s first assignment of error is without merit.

Defendant next claims he was unfairly prejudiced at trial as a
result of certain rulings pertaining to evidence of his prior acts.
The record shows that Beener was allowed to testify during the
State’s case in chief that she had used cocaine with the
defendant “a couple times” in the past. The trial court
sustained defendant’s objection to Beener’s testimony during
the State’s case in chief that she purchased cocaine from the
defendant on previous occasions.

Defendant chose to testify on his own behalf. He testified
during his direct examination that he knew there was $3,000 in
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cash in his wife’s purse on his dresser, but that he had not
acquired any portion of the $3,000 emergency fund from selling
cocaine. He further testified that he was not running a cocaine
business from his house. He denied during direct examination
that he ingested cocaine on the night in question, but admitted
he smoked marijuana that night. He further testified that he
had no kits or packets containing razors or mirrors that would
allow him to use and separate cocaine “for either use or to sell.”
The defendant clearly testified on his direct examination on the
subject of his personal use of cocaine.

During cross-examination, the prosecutor asked defendant,
“I take it from what you’re saying that you’ve never used
cocaine?” Defense counsel objected on grounds of relevancy
and that the State was attempting to elicit evidence of specific
events. The objection was overruled for the reason that the
question did not relate to specific acts. The prosecutor then
asked, “Have you ever used cocaine?” to which defendant
replied, “Sure have.” Defense counsel objected again, on the
same grounds, and the objection was overruled. Without a
question pending, defendant volunteered the following
information: “Well, I’ve used cocaine through the Seventies
and Eighties, some parts of the early Eighties.” There was no
objection to or motion to strike this volunteered testimony. The
line of questioning was pursued, and defendant testified he
began using cocaine and other drugs when he was in Vietnam in
1968, that he began participating in a drug treatment program
in May 1983, and that he had not used cocaine since that time.
After eight similar questions, defense counsel then objected to
the line of questioning and moved to strike the testimony about
defendant’s prior cocaine use. The objection was overruled
because it was not timely. Defendant’s delay in objecting could
be a possible trial tactic in establishing that defendant was a
Vietnam veteran who had become dependent on cocaine while
in the service of his country. Defendant then testified, over
objection, that he had never sold cocaine.

Beener was then called as a rebuttal witness and testified she
had purchased cocaine from the defendant at his home four or
five times in the past. The trial judge did not allow defendant to
testify again in surrebuttal that he had never sold cocaine.
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Defendant claims, in his brief at 24, that Beener’s testimony
that she had used cocaine with him in the past was improperly
introduced “to prove that he used or he sold cocaine on the
night in question because he had used it before,” in violation of
Neb. Evid. R. 404(1) (Neb. Rev. Stat. § 27-404(1) (Reissue
1985)), which provides, in part: “Evidence of a person’s
character or a trait of his or her character is not admissible for
the purpose of proving that he or she acted in conformity
therewith on a particular occasion . . . .” Defendant further
claims the State’s cross-examination of him regarding prior
sales and use of cocaine also was improper under rule 404(1)
and was outside the scope of his direct examination, thus
making Beener’s rebuttal testimony improper.

In State v. Thaden, 210 Neb. 622, 627, 316 N.W.2d 317, 321
(1982), we noted that “ ‘cross-examination is proper as to
anything tending to affect the accuracy, veracity, or credibility
of the witness’ and ‘anything within the knowledge of a witness
tending to rebut evidence given on direct examination is
admissible as a matter of right on cross-examination.” ” The
scope of cross-examination of a witness rests largely in the
discretion of the trial court, and its ruling will be upheld on
appeal unless there is an abuse of discretion. State v. Moore,
221 Neb. 706, 380 N.W.2d 288 (1986); State v. Thaden, supra.

We conclude the trial court did not abuse its discretion in
allowing the prosecutor to cross-examine defendant regarding
prior sales and use of cocaine. During his direct testimony,
defendant specifically denied he had received any portion of the
$3,000 from selling cocaine or that he was running a cocaine
business from his house. Defendant further denied using
cocaine on the night in question and denied that he possessed
paraphernalia that would allow him to use or sell cocaine. He
stated that he did not put the 19 grams of cocaine in his wife’s
purse and had not seen the cocaine prior to trial. The subjects of
whether defendant used cocaine and sold cocaine were within
the scope of his direct examination, and were proper subjects
for impeachment or rebuttal.

During cross-examination, defendant volunteered the
statement that he had used cocaine “through the Seventies and
Eighties” and testified that he had participated in a treatment
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program for drug and alcohol use. There was no timely
objection or motion to strike this testimony, and the trial court
did not abuse its discretion in overruling defendant’s untimely
objection and motion to strike. Defendant verified on redirect
that he “went through some sort of drug treatment program in
Detroit.”

Although the trial court erred in allowing Beener to testify
during the State’s case in chief that she had used cocaine with
the defendant in the past, see State v. Friend, 230 Neb. 765,
433 N.W.2d 512 (1988), Beener’s testimony on this point is
merely cumulative to the defendant’s own testimony, which was
properly admitted. As such, the error is harmless beyond a
reasonable doubt and is not grounds for reversal. See Friend,
supra.

It is within the trial court’s discretion to admit or exclude
evidence, and such rulings will be upheld on appeal absent an
abuse of discretion. State v. Methe, 228 Neb. 468, 422 N.W.2d
803 (1988); State v. Lenz, 227 Neb. 692, 419 N.W.2d 670 (1988).
The trial court did not abuse its discretion in refusing to allow
defendant to repeat his own testimony in surrebuttal that he
never sold cocaine.

Defendant further contends the trial court erred in allowing
Sarpy County Deputy Sheriff Steve Grabowski, a former
narcotics investigator, to testify, based on his years of
experience in the field, that he was of the opinion 19 grams of
pure cocaine was more than one would possess for one’s
personal use. Aside from the fact that defendant’s objection to
Deputy Grabowski’s opinion testimony was not timely, the
record indicates that Grabowski was properly qualified to
testify as an expert on this subject. See State v. Hoxworth, 218
Neb. 647, 358 N.W.2d 208 (1984). Defendant’s assertion to the
contrary is without merit.

Defendant also complains he was improperly prevented
from cross-examining Gibson and Beener during their rebuttal
testimony as to “whether they recognized that it was much more
serious to be involved in delivering cocaine than using it.” Brief
for appellant at 28. The extent of Gibson’s rebuttal testimony
was that she had taken a gray, not white, purse to the
defendant’s house; that there was no gun in the purse and that
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neither she nor her husband owned a handgun; and that she did
not recall seeing one of defendant’s witnesses in the basement
on the night of May 2. Beener testified during her rebuttal
testimony as to her working relationship with the defendant at
the Omaha Country Club; that she had purchased cocaine from
the defendant on previous occasions; that Gibson had carried a
gray or dark-pink purse to defendant’s house; and that Beener
had never known Gibson to carry a gun. Even if defendant’s
attempted cross-examination of Gibson and Beener on the
subject of their knowledge of the penalties for using and
delivering cocaine was relevant, it was outside the scope of the
witnesses’ rebuttal testimony, and the trial court did not abuse
its discretion in sustaining the State’s objection to this line of
questioning.

Defendant’s last assignment of error involving evidentiary
rulings is that the trial court erred in interfering with his
“character defense on his character trait of being polite and
appropriate with women.” Brief for appellant at 28. During the
examination of the first of seven character witnesses, the court
held a hearing outside the presence of the jury to determine the
State’s foundational objection to the witness’ opinion that
defendant had a character trait of “chivalrousness or decent
conduct around women and with females.” The trial court
sustained the objection and ruled that it would require
foundational evidence that the character witnesses had
observed defendant under circumstances as they existed on the
night of May 2, 1987, before it would allow the witnesses to
testify to more than defendant’s general character. Defendant
was allowed to present seven character witnesses, six of whom
worked with him at Fireman’s Fund Insurance Company in
Omabha. All seven witnesses testified generally that defendant
was of good character, but none had observed defendant in the
social environment present in his basement on the night the
offenses occurred. The trial court’s evidentiary ruling on this
point was not clearly wrong, and the defendant’s assignment of
error is without merit.

Defendant’s next three assignments of error pertain to jury
“requested” instructions. With regard to count I (attempted
sexual assault in the first degree), defendant claims the trial
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court erred in failing to submit to the jury the lesser-included
offenses to attempted first degree sexual assault. The State has
referred us to State v. Swoopes, 223 Neb. 914, 395 N.W.2d 500
(1986), which holds that there are no lesser-included offenses to
attempted first degree sexual assault. That decision was
overruled in State v. Jackson, 225 Neb. 843, 408 N.W.2d 720
(1987), cited by neither the State nor the defendant. In Jackson,
we held that
a substantial step in a course of conduct intended to
culminate in a sexual assault in the first degree (sexual
penetration) may include a substantial step in a course of
conduct intended to culminate in achievement of sexual
contact as well, that is, commission of a sexual assault in
the second degree. Consequently, within the offense of
“criminal attempt,” § 28-201, an attempt to commit a
particular crime may also include an attempt to commit a
lesser-included offense in reference to the designated
crime alleged to have been attempted.
Jackson, supra at 856, 408 N.W.2d at 729-30. In light of our
decision in Jackson, and the facts of this case, we determine
that the trial court erred in failing to instruct the jury on the
lesser-included offenses of attempted sexual assault in the
second degree and third degree. We therefore reverse
defendant’s conviction on count I and remand the cause for a
new trial.

Defendant next claims the trial court erred in failing to
instruct the jury on self-defense in connection with count II,
second degree assault. Neb. Rev. Stat. § 28-1409(1) (Reissue
1985) provides:

Subject to the provisions of this section . . . the use of force
upon or toward another person is justifiable when the
actor believes that such force is immediately necessary for
the purpose of protecting himself against the use of
unlawful force by such other person on the present
occasion.
The record is devoid of evidence that Gibson used unlawful
force against the defendant. In addition to Gibson’s testimony
that defendant assaulted her, defendant himself testified that at
first he thought Gibson had overdosed, was unconscious, or
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had “lost her mind” when she began to struggle against him. He
also described Gibson as “delirious” and testified that he hit her
over the head with his fist because she was fighting him. The
trial court is not required to give a jury instruction where there
is insufficient evidence to prove the facts claimed, State v.
Moreno, 228 Neb. 210, 422 N.W.2d 56 (1988), and the trial
court did not err in failing to instruct the jury on self-defense.

Defendant also contends that the trial court erred in denying
his request that the jury be given a cautionary instruction as to
the weight and credibility of the testimony of accomplices.

“To constitute one an accomplice he must take some part
in the crime, perform some act, or owe some duty to the
person in danger that makes it incumbent on him to
prevent the commission of the crime. Mere presence,
acquiescence, or silence, in the absence of a duty to act, is
not enough, however reprehensible it may be, to
constitute one an accomplice. The knowledge that a crime
is being or is about to be committed cannot be said to
constitute one an accomplice. .. .”
Wilson v. State, 170 Neb. 494, 509-10, 103 N.W.2d 258, 269
(1960), cert. denied 364 U.S. 887,81 S. Ct. 178, 5 L. Ed. 2d 108.
See, also, State v. Morrow, 220 Neb. 247, 369 N.W.2d 89
(1985). The record does not support defendant’s claim that
Beener and Gibson were his “accomplices” with respect to
count III, possession of cocaine with intent to deliver. The court
did not err in refusing defendant’s requested instruction
regarding accomplice testimony.

Defendant next alleges he was prevented from having a fair
trial and sentencing due to the cumulative effect of the trial
court’s abuses of discretion in pretrial matters, during trial, and
after trial. He first claims the court owed him a “gesture
towards fairness” and should have manipulated the jury
selection procedure to allow a second black juror to be
impaneled. Brief for appellant at 37. The State exercised only
three of its peremptory challenges during voir dire. The court
excused all jurors not challenged in the reverse order in which
they had been called. The record does not show, nor does the
defendant claim, that the selection of jurors was racially
motivated. See State v. Threet, 225 Neb. 682, 407 N.W.2d 766
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(1987). The trial court did not abuse its discretion in the jury
selection process. Defendant’s other claims that the trial court
abused its discretion in conducting pretrial hearings, the trial
itself, and the sentencing hearing are equally without merit.

Defendant claims as his final assignment of error that he
received an excessive sentence and should have been sentenced
to probation. A sentence imposed within the limits prescribed
by statute will not be set aside as excessive absent an abuse of
discretion on the part of the sentencing judge. State v. Jones,
230 Neb. 528, 432 N.W.2d 523 (1988). Similarly, granting
probation, as opposed to imposing a sentence of incarceration,
is a matter left to the discretion of the trial court, and a denial of
probation will not be disturbed on appeal absent an abuse of
discretion. State v. Fletcher, 221 Neb. 562, 378 N.W.2d 859
(1985).

We have reversed defendant’s conviction for attempted first
degree sexual assault. Second degree assault is a Class [V felony,
punishable by a maximum of § years’ imprisonment, a $10,000
fine, or both; defendant was sentenced to 2 years’
imprisonment. Possession of cocaine with intent to deliver is a
Class II felony, punishable by imprisonment for not less than 1
nor more than 50 years; defendant was sentenced to 3 to 10
years. The sentences imposed are well within the statutory
limits, and we find no abuse of discretion in the sentences
imposed in connection with counts Il and I11.

The judgment of the district court is affirmed with respect to
counts II and I11. We reverse defendant’s conviction on count I
and remand for a new trial on that count.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED FOR A NEW TRIAL.
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STATE OF NEBRASKA, APPELLEE, V. DAVID W. JONES, APPELLANT.
435N.W.2d 167

Filed January 27, 1989. No. 88-006.

1. Criminal Law: Directed Verdict. In a criminal case, a court can direct a verdict
only when there is a complete failure of evidence to establish an essential element
of the crime charged, or evidence is so doubtful in character, lacking probative
value, that a finding of guilt based on such evidence cannot be sustained.

2. Constitutional Law: Witnesses: Trial. The defendant must at least make some
plausible showing of how an absent witness’ testimony would have been both
material and favorable to his defense. The constitutional right to compulsory
process requires process for competent and material witnesses only.

3. : . It is only where the trial court excludes relevant
ev1dence without sufﬁc:em justification that a defendant’s right to compulsory
process is violated.

4. Entrapment: Words and Phrases. Entrapment is the governmental inducement
of one to commit a crime not contemplated by the individual, in order to
prosecute that individual for the commission of a criminal offense.

5. Criminal Law: Entrapment: Intent. In Nebraska, the “origin of intent” test is
utilized to determine whether the defendant committed the offense because of
entrapment. Under this test, entrapment consists of two elements: (1) The
government has induced the defendant to commit the offense charged; and (2)
the defendant’s predisposition to commit the criminal act was such that the
defendant was not otherwise ready and willing to commit the offense on any
propitious opportunity.

6. Criminal Law: Entrapment: Evidence: Trial. When a defendant raises the
defense of entrapment, the court must determine whether the defendant has
presented sufficient evidence to warrant submitting to the jury the issue of
entrapment.

Appeal from the District Court for Scotts Bluff County:
ALFRED J. KOrRTUM, Judge. Affirmed.

Charles F. Fitzke, Scotts Bluff County Public Defender, and
Rae Ann Schmitz for appellant.

Robert M. Spire, Attorney General, and Susan M. Ugai for
appellee.

Hastings, C.J., WHITE, and FaHRNBRUCH, JJ., and
FuHrRMAN and WHITEHEAD, D. JJ.

WHITE, J.

This is a criminal case. Defendant appeals from a conviction
from Scotts Bluff County. The appellant, David W. Jones, was
found guilty of intentionally delivering cocaine, a Class II
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felony, and sentenced to an indeterminate term of 2'/2 to 3
years at hard labor in the Nebraska Penal and Correctional
Complex in Lincoln, Nebraska. The defendant assigns as error
the failure of the trial court to grant the defendant’s directed
verdict motion at the close of the evidence, the failure of the
court to grant the motion of the defendant to compel the
attendance of out-of-state witnesses, and the refusal of the trial
court to give an instruction on the defense of entrapment. After
a brief review of the facts precipitating the defendant’s arrest,
we will address each of these contentions in detail.

Connie R. Aguallo was a paid cooperating individual who
volunteered to assist the Nebraska State Patrol and the
Scottsbluff Police Department in apprehending drug
offenders. Aguallo had compiled a list of people she knew to
have drug connections in the community. On May 6, 1987,
Aguallo was searched by an officer of the department and
wired with a transmitter. She was then given $350 to purchase
drugs. She proceeded to the home of Arnold O’Leary and
Jeanettia Gray. Aguallo found only Gray at home and asked her
if she could get Aguallo some cocaine. Gray responded that she
did not have any drugs for sale but knew where she could get
some.

The two women got into Aguallo’s car and proceeded to 1614
Third Avenue in Scottsbluff. Gray went to the door and
returned to the car with a tall man later identified as the
appellant, Jones. The appellant entered the car and the three
rode to Gray’s house to change cars. They entered Gray’s car
and traveled to the corner of 15th Avenue and 15th Street in
Scottsbluff.

While in the vehicle, Aguallo told the appellant that she
wished to purchase an 8-ball of cocaine: approximately 3
grams. The appellant told her the cost would be $350, but
Aguallo and the appellant finally negotiated a price of $340.
Gray and Aguallo then dropped the appellant off and waited
for approximately an hour.

The appellant returned to the vehicle with a baggie
containing a white powdery substance later analyzed to be
cocaine. He asked Aguallo for a line and took a small amount
out of the baggie for himself. He then turned the rest of the bag
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over to Aguallo. Aguallo placed the baggie in her pocket and
returned to her vehicle at Gray’s house.

Aguallo turned the baggie of cocaine over to the state patrol.
At trial, Detective Mark Overman of the Scottsbluff Police
Department identified the individual making the sale of cocaine
as the appellant. After being granted immunity from
prosecution, Gray also identified the appellant as the individual
who procured the drug.

The appellant contends that he was in Newport News,
Virginia, from February 18 through July 4, 1987. Sandra
Renteria, John Gier, Benjamin Dean, and Donald Williams all
testified in support of this assertion. However, on November 4,
1987, the jury returned a verdict of guilty.

The appellant first argues that the trial court was in error in
overruling the defense motion for a directed verdict at the close
of the appellant’s case. This motion was based on the
appellant’s alleged absence from the State of Nebraska at the
time of the commission of the offense, and the appellant
contends that the doctrine of State v. Hunt, 224 Neb. 594, 399
N.W.2d 806 (1987), controls here, as the testimony against the
defendant was of such doubtful character that a conviction
based on such evidence cannot be sustained. This contention is
without merit. In a criminal case, a court can direct a verdict
only when there is a complete failure of evidence to establish an
essential element of the crime charged, or evidence is so
doubtful in character, lacking probative value, that a finding of
guilt based on such evidence cannot be sustained. State v.
Katzman, 228 Neb. 851, 424 N.W.2d 852 (1988).

In the present case, as evidenced by the facts outlined above,
sufficient evidence existed to establish the essential elements of
the crime charged. In addition, the evidence was sufficiently
reliable to support a finding of guilt. At trial, Detective
Overman, Aguallo, and Gray all specifically identified the
appellant as the individual making the sale of cocaine.
Although the defendant presented witnesses to support his
contention that he was not present in the state at the time of the
offense, there was sufficient evidence to support the State’s
theory that the appellant was present, and to submit the
identification issue to the jury.
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In his second assignment of error, the appellant argues that
the trial court improperly excluded witnesses who, he asserts,
were necessary in his defense, in violation of his sixth
amendment right to compulsory process. See State v. Cain, 223
Neb. 796, 393 N.W.2d 727 (1986). This assignment of error is
also meritless.

Appellant produced a list of potential witnesses on October
29, 1987, 4 days before the trial was scheduled to begin. On
September 28, the matter had been set for trial, and discovery
and pretrial motions had been ordered at that time. Because of
this delay in producing a list of potential witnesses, the trial
court found that the motion for attendance of out-of-state
witnesses was untimely and without merit. These proposed
witnesses were expected to testify that the appellant was in
Newport News, Virginia, on May 6, the date of the alleged
offense. The delay in producing a list of potential witnesses
made it virtually impossible to.comply with the requirements of
Neb. Rev. Stat. §§ 29-1903 and 29-1908 (Reissue 1985) to
subpoena the witnesses prior to trial.

Further, “the defendant must at least make some plausible
showing of how an absent witness’ testimony would have been
both material and favorable to his defense.” State v. Cain,
supra at 802,393 N.W.2d at 731-32. “The constitutional right to
compulsory process requires process only for competent and
material witnesses.” Id. at 802, 393 N.W.2d at 732. At trial,
both the appellant and Renteria testified to the effect that the
appellant was in Newport News, Virginia, at the time of the
offense. Additionally, three other witnesses testified in support
of this assertion on the appellant’s behalf. Additional testimony
would merely have been cumulative. “ ‘[I]t is only where the
trial court excludes relevant evidence without sufficient
justification that a defendant’s right to compulsory process is
violated.” ” Id., citing United States v. Bernhardt, 642 F.2d 251
(8th Cir. 1981). In this action, because the evidence sought to be
introduced through these witnesses was cumulative, the
appellant’s right to compulsory process was not violated.

In his last assignment of error, the appellant challenges the
trial court’s denial of his requested jury instruction on the
theory of entrapment. Entrapment is the governmental
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inducement of one to commit a crime not contemplated by the
individual, in order to prosecute that individual for the
commission of a criminal offense. State v. Swenson, 217 Neb.
820, 352 N.W.2d 149 (1984). This court has held that [w]here a
person has no previous intent or purpose to violate the law, but
does so only because he is induced to commit the act by law
enforcement officers or agents, he is entitled to the defense of
entrapment.” State v. Lampone, 205 Neb. 325, 328, 287
N.W.2d 442, 444 (1980).

In Nebraska, the “origin of intent” test is the test utilized to
determine whether the defendant committed the offense
because of entrapment. State v. Swenson, supra; State v.
Lampone, supra; State v. Smith, 187 Neb. 511, 192 N.W.2d 158
(1971). Under the “origin of intent” test, entrapment consists
of two elements: (1) The government has induced the defendant
to commit the offense charged; and (2) the defendant’s
predisposition to commit the criminal act was such that the
defendant was not otherwise ready and willing to commit the
offense on any propitious opportunity. State v. Swenson,
supra.

The State has the burden to prove beyond a reasonable doubt
that the defendant was not entrapped. In the present action the
agent of the government, Aguallo, approached Gray and asked
her if she had any cocaine. Gray responded in the negative, but
stated she knew where she could get some. Gray then
approached the appellant regarding obtaining some cocaine for
Aguallo. Gray was never an agent of the government. Because
no agent of the government ever directly approached the
appellant, it is difficult to imagine how the appellant can now
be claiming that he was entrapped by the actions of the
government.

[E]ntrapment is condemned on account of some misuse of
power or impropriety by the state charged with protecting
against, not promoting, criminal activity. By injecting a
criminal intent where none existed in an individual, the
state becomes an instigator of and an accomplice in the
activity prohibited by the state’s criminal code. In such
cases the real culprit is the state rather than the individual
accused of violating state law.
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State v. Swenson, supra at 823, 352 N.W.2d at 152. In the
present case, the State did not solicit the participation of the
appellant in any criminal scheme. Instead, Gray approached
the appellant, and he readily participated in the criminal
enterprise. Because of the lack of governmental involvement, it
is not necessary to determine whether any of the other elements
of the defense of entrapment were met. The trial court was
correct in refusing to instruct the jury on the defense of
entrapment.

All of the assignments of error being without merit, the
judgment of the district court is therefore affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. WESLEY E. KITT, APPELLANT.
434 N.W.2d 543

Filed January 27, 1989. No. 88-195.

1. Convictions: Appeal and Error. In determining the sufficiency of the evidence to
sustain a criminal conviction, it is not the province of this court to resolve
conflicts in the evidence, pass on the credibility of witnesses, determine the
plausibility of explanations or weigh the evidence; such matters are for the
finder of fact, and the verdict must be sustained if, taking the view most
favorable to the State, there is sufficient evidence to support it.

2. Convictions: Circumstantial Evidence. Circumstantial evidence is sufficient to
support a conviction if such evidence and reasonable inferences drawn from the
evidence establish a defendant’s guilt beyond a reasonable doubt.

3. Criminal Law: Juries. A defendant has no right to a jury composed in whole or
in part of persons of his own race.

4. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, the defendant must show that (1) counsel’s performance was deficient
and (2) such deficient performance prejudiced the defense.

5. Sentences: Appeal and Error. A sentence within the limits prescribed by statute
will not be set aside as excessive absent an abuse of discretion on the part of the
sentencing judge.

Appeal from the District Court for Douglas County: JERRY
M. GiTnICK, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Timothy P. Burns for appellant.
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Wesley E. Kitt, pro se.

Robert M. Spire, Attorney General, and Bernard L. Packett
for appellee.

Hastings, C.J., WuItg, and FaHrRNBRUCH, JJ., and
FuHrMANand WHITEHEAD, D. JJ.

FAHRNBRUCH, J.

‘Wesley E. Kitt, through his lawyer, complains that the
evidence was insufficient and therefore appeals his jury
conviction for the theft of over $1,000 from an ARA Services
step van in Omaha. Kitt was sentenced to prison for not less
than 5 nor more than 15 years. We affirm.

In determining the sufficiency of the evidence to sustain a
criminal conviction, it is not the province of this court to resolve
conflicts in the evidence, pass on the credibility of witnesses,
determine the plausibility of explanations, or weigh the
evidence; such matters are for the finder of fact, and the verdict
must be sustained if, taking the view most favorable to the
State, there is sufficient evidence to support it. State v. Masur,
230 Neb. 620, 432 N.W.2d 815 (1988); State v. Swift, 230
Neb. 373, 431 N.W.2d 643 (1988); State v. Anderson, 229 Neb.
427,427 N.W.2d 764 (1988).

Taking the view of the evidence most favorable to the State,
we conclude that a jury could find the defendant guilty beyond
areasonable doubt based upon the hereinafter-recited evidence.

On May 22, 1987, Rodney Mossey, a driver for ARA
Services, had nearly completed his service rounds to businesses
in Omaha. He serviced food and drink vending machines and
moneychangers. Mossey’s final stop for the day was the Sears
store at Crossroads shopping center, where he arrived about
noon. After unloading certain items, Mossey locked his step
van with padlocks and went into the Sears store. Shortly
thereafter, a witness entering Sears became aware that two
black men were walking near her. When the witness left the
store 15 to 20 minutes later, she noticed the same two men
leaning against a wall near Mossey’s van. The witness walked to
her car, turned around, and looked at where the two men had
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been standing. One man was gone. The witness heard a noise
and saw the taller of the two men she had seen by the Mossey
van. The other man walked to the van and boosted the taller
man into the vehicle. The man inside the van handed some
objects to the man on the outside. He, in turn, put the items into
his jacket.

This witness, who was four or five vehicle stalls away from
the van, watched the taller man jump out of the vehicle. Both
men ran to a four-door blue Chrysler K car with an Iowa license
plate and left the scene, the witness testified. The witness wrote
down the license number and later gave it to the police. She was
_later unable to identify either of the two men.

Mossey remained inside Sears until about 12:45 p.m. When
he returned to his van, he opened the rear door and noticed that
some bags containing money were missing. Mossey then
observed that the window on the driver’s side of the van was
broken. Mossey called the police.

An ARA office manager testified her audit reflected that
$1,205.15 was taken from the van.

Patricia Osier, an Omaha police crime lab technician, arrived
at the scene around 1:20 p.m., took photographs, and searched
for latent fingerprints. Osier testified that four prints lifted
from the interior of the ARA van belonged to the defendant.
She testified that the prints were “fairly fresh” and that they
could have been as fresh as 1 hour old. On cross-examination,
Osier testified the prints could have been 2 days old.

Mossey testified that he had the only keys to the step van
assigned to him by his employer, ARA. The van is always kept
locked at night and at every stop that he makes on his vending
machine route, Mossey testified.

From Mossey’s testimony the jury could infer that the only
means or opportunity the defendant had to enter Mossey’s van
was to break into it on the day the money was stolen. From
Osier’s testimony the jury could conclude beyond a reasonable
doubt that it was the defendant who broke into the van between
noon and 12:45 p.m. on May 22, 1987, and stole the money. We
have held that circumstantial evidence is sufficient to support a
conviction if such evidence and reasonable inferences drawn
from the evidence establish a defendant’s guilt beyond a
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reasonable doubt. Srare v. Wiggins, 230 Neb. 632, 432 N.W.2d
824 (1988); State v. Zellner, 228 Neb. 272, 422 N.W.2d 96
(1988).

The evidence overwhelmingly supports the verdict of the
jury finding the defendant guilty beyond a reasonable doubt.

In 2 supplemental pro se briefs, the defendant makes an
additional 24 assignments of error. Six of those assignments
claim defendant’s counsel was ineffective in the trial court. In
one of those assignments, Kitt, a black man, claims his trial
counsel failed to object to the exclusion of blacks from the jury
venire and failed to make a motion for a mistrial because of
deliberate exclusion of blacks. The record affirmatively reflects
that no black venireperson was excluded from the jury. To the
contrary, the only black juror called for voir dire served on
defendant’s jury. No peremptory challenge was exercised by the
State to exclude any black juror. It has been recognized by the
U.S. Supreme Court that a defendant has no right to a jury
composed in whole or in part of persons of his own race. See
Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d
69 (1986). See, also, Strauder v. West Virginia, 100 U.S. 303, 25
L. Ed. 664 (1880).

In his other assignments of error claiming ineffective trial
counsel, Kitt says he was prejudiced because his trial counsel
failed to make a record of the jury voir dire and closing
arguments, during which he claims the State made prejudicial
statements. The only statement to the jury by the State that the
defendant claims was prejudicial was, “[I]f you find the
defendant not guilty as charged, that will be the end of the suit,
it’s all over.” That was a true statement, and we fail to see where
it was prejudicial. See State v. Reeves, 216 Neb. 206, 344
N.W.2d 433 (1984).

Kitt also claims his trial counsel was ineffective because he
did not assist the defendant in ensuring that all erroneous
information and data were eliminated from the presentence
report. Review of the sentencing hearing reflects that Kitt made
corrections to the report and that the judge based the sentence
on the corrected record. Assuming, arguendo, that Kitt’s trial
counsel failed to assist Kitt on the presentence report, Kitt has
failed to show that he was prejudiced.
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The defendant claims his appellate counsel was ineffective in
representing Kitt in the Supreme Court because he refused to
raise pertinent issues on direct appeal. It appears that the
defendant has raised all of those “pertinent issues” in his
supplemental briefs. We have considered all of them in
disposing of this appeal.

With regard to Kitt’s other claims of ineffective assistance of
trial and appellate counsel, we have held that to sustain a claim
of ineffective assistance of counsel, the defendant must show
that (1) counsel’s performance was deficient and (2) such
deficient performance prejudiced the defense, that is, a
demonstration of reasonable probability that, but for counsel’s
deficient performance, the result of the proceeding would have
been different. See State v. Jones, 230 Neb. 528, 432 N.W.2d
523 (1988).

The defendant has failed to meet this burden of proof. The
balance of his claims of ineffective assistance of counsel also
have no merit.

With respect to Kitt’s claim that his sentence of 5 to 15 years is
excessive, this court has held that a sentence within the limits
prescribed by statute will not be set aside as excessive absent an
abuse of discretion on the part of the sentencing judge. State v.
Lewis, 230 Neb. 224, 430 N.W.2d 686 (1988); State v. Ladehoff,
229 Neb. 111,425 N.W.2d 352 (1988).

In sentencing the defendant, the judge considered the
defendant’s criminal history, which he summarized as
collectively indicating a disposition to disrespect the law. The
judge found that Kitt was not a fit subject for probation and
that imprisonment was necessary because the risk was
substantial that during any probation he would continue to
engage in criminal conduct. The court said Kitt was in need of
correctional treatment and that any sentence less than that
imposed would depreciate the seriousness of the crime and
promote disrespect for the law.

Kitt was convicted of a Class III felony, which is punishable
by not less than 1 nor more than 20 years’ imprisonment, up to a
$25,000 fine, or both. Neb. Rev. Stat. §§ 28-511, 28-518(1),
and 28-105 (Reissue 1985). Clearly, Kitt’s sentence of 5 to 15
years falls within the prescribed statutory limits, and we find no
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basis upon which we can say that the trial court abused its
discretion.

Kitt claims the trial judge erred by entering the jury room
with the jury at the close of the trial. We find no indication of
that in the record, nor does the defendant point to any such
reference in the record.

We have carefully examined all of the defendant’s remaining
assignments of error set forth in his briefs and find they have no
merit. The defendant’s conviction and sentence are affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. MICHAEL W. CULLEN,
APPELLANT.
434 N.W.2d 546

Filed January 27,1989. No. 88-200.

I.. Search Warrants: Probable Cause: Affidavits. To invalidate a warrant on
grounds that the supporting affidavit was false, the defendant bears the burden
of showing that the affiant made a deliberate falsehood or acted with reckless
disregard for the truth and that the challenged information was material or
necessary toa finding of probable cause.

2. Search Warrants: Probable Cause: Appeal and Error. The duty of the Supreme
Court in determining whether probable cause to issue a search warrant exists is
only to ensure that the magistrate had a substantial basis for concluding that
such existed.

3. Search Warrants: Probable Cause. Probable cause is a reasonable suspicion
founded on articulable facts. In evaluating the showing of probable cause
necessary to support the issuance of a search warrant, only the probability, and
not a prima facie showing, of criminal activity is required.

4. Search Warrants: Probable Cause: Appeal and Error. A magistrate’s
determination of probable cause should be paid great deference by reviewing
courts, and warrants should not be invalidated by interpreting the supporting
affidavit ina hypertechnical, rather than a commonsense, manner.

Appeal from the District Court for Douglas County: JAMES
M. MurpHY, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Timothy P. Burns for appellant.



58 231 NEBRASKA REPORTS

Robert M. Spire, Attorney General, and LeRoy W. Sievers
for appellee.

HasTINGs, C.J., BOSLAUGH, WHITE, CAPORALE SHANAHAN,
GRraANT, and FAHRNBRUCH JJ.

FAHRNBRUCH, J.

Michael W. Cullen appeals his jury convictions for first
degree sexual assault, use of a weapon in the commission of a
felony, and two counts of burglary. We affirm.

For burglary of the sexual assault victim’s apartment, Cullen
was sentenced to 4 years’ imprisonment; for the sexual assault,
not less than 10 nor more than 20 years’ imprisonment, the
sentence to run consecutively to the burglary sentence. Cullen
was also sentenced to 1 year’s imprisonment for using a deadly
weapon to commit a felony, which sentence was ordered to run
consecutively to the sexual assault sentence. For burglary of the
B.J. Moor apartment, which case was separately docketed but
tried with the other charges, Cullen was sentenced to 5 years’
imprisonment, that sentence to run concurrently with the other
sentences.

Burglary and use of a weapon in the commission of a felony
are Class 111 felonies, punishable by not less than 1 nor more
than 20 years in prison, up to a $25,000 fine, or both. First
degree sexual assault is a Class II felony, punishable by not less
than 1 nor more than 50 years in prison. Neb. Rev. Stat.
§8§ 28-105, 28-507, 28-319, and 28-1205 (Reissue 1985).

The defendant claims that evidence seized at his residence in
Massachusetts should have been suppressed because it was
obtained pursuant to an invalid search warrant. The warrant
was issued by a Massachusetts magistrate upon the request and
accompanying affidavit of a Massachusetts state trooper. A
Douglas County, Nebraska, sheriff’s investigator worked with
the trooper. It is Cullen’s contention that the affidavit contained
an untrue statement.

To invalidate a warrant on grounds that the supporting
affidavit was false, the defendant bears the burden of showing
that the affiant made a deliberate falsehood or acted with
reckless disregard for the truth and that the challenged
information was material or necessary to a finding of probable
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cause. State v. Hodge and Carpenter, 225 Neb. 94, 402 N.W.2d
867 (1987). See, State v. LeBron, 217 Neb. 452,349 N.W.2d 918
(1984); Franks v. Delaware, 438 U.S. 154, 98 S. Ct. 2674, 57 L.
Ed. 2d 667 (1978).

On February 22, 1986, a young Omaha woman was forcibly
sexually assaulted by a man who broke into her apartment.
During the course of the assault, the victim was permitted to go
to the bathroom, where the assailant had earlier removed his
clothing. She found a checkbook in her assailant’s coat pocket.
Later, the victim was again permitted to return to the
bathroom, where she removed a check from the checkbook and
hid it. The check was imprinted with the names “B.J. Moor”
and “Carolyn Moor.”

The next morning, B.J. Moor, who lived in the same
apartment complex as the sexual assault victim, noticed several
items, including his wallet and checkbook, missing from his
apartment. Because Moor’s wallet contained a bank card,
Moor called his bank and informed bank personnel of the theft.
Moor learned a transaction had been recorded on his account
that morning. Moor then called police.

Security officers viewed the video tape of persons using the
automatic teller machine that morning. A photograph of the
person using Moor’s ATM card was obtained. This photograph
was included in a six-photo lineup shown to the sexual assault
victim. She positively identified the man in the picture obtained
from the video camera as her assailant.

The photograph was distributed by the sheriff’s department
to the media and other law enforcement agencies. A Nebraska
state trooper recognized the person in the photograph as her
stepdaughter’s boyfriend, Cullen. The trooper sent a snapshot
of Cullen to the sheriff’s office. Another six-photo lineup was
arranged and shown to the victim on November 25, 1986. By
this time, approximately 9 months had elapsed since the time of
the assault. From a photo array containing the snapshot, the
victim was not able to positively identify her assailant.
However, she did select the snapshot of Cullen, the defendant,
as aman who had many characteristics of her assailant.

After conducting this lineup, the sheriff’s investigator
obtained an arrest warrant for the defendant. Cullen was
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arrested in Massachusetts. After Cullen was arrested, the search
warrant at issue was obtained. The affidavit accompanying the
request for a search warrant included many of the facts
surrounding the Omaha crimes. The affidavit also included a
statement that the sexual assault victim had identified Cullen
from a photo lineup on November 25, 1986, as the assailant
who had sexually assaulted her. We note that the only
inaccuracy in this sentence is the date given. There was no
showing that this inaccuracy was deliberate or made with
reckless disregard of the truth. The victim did positively
identify her assailant from a bank photograph. In the affidavit
given to obtain the search warrant, the Massachusetts state
trooper stated he had arrested Cullen and that Cullen, the
defendant, was the person in the bank photograph.

The search warrant was served, and several items were
removed from the defendant’s residence. Among the items
seized were a shirt, a coat, and a pair of boots later identified by
the victim as those worn by her assailant.

At a suppression hearing prior to trial, the defendant argued
that because the victim was not able to positively identify the
defendant in the photo lineup shown her on November 23,
1986, the affidavit contained an untrue statement; the warrant
issued was, therefore, invalid; and the clothing seized should be
suppressed. The court overruled the motion to suppress after
finding that the affidavit contained sufficient probable cause to
justify a search without the questionable statement.

The duty of the Supreme Court in determining whether
probable cause to issue a search warrant exists is only to ensure
that the magistrate had a substantial basis for concluding that
such existed. Probable cause is a reasonable suspicion founded
on articulable facts. In evaluating the showing of probable
cause necessary to support the issuance of a search warrant,
only the probability, and not a prima facie showing, of criminal
activity is required. A magistrate’s determination of probable
cause should be paid great deference by reviewing courts, and
warrants should not be invalidated by interpreting the
supporting affidavit in a hypertechnical, rather than a
commonsense, manner. State v. Hodge and Carpenter, 225
Neb. 94, 402 N.W.2d 867 (1987). See, State v. Abraham, 218
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Neb. 475, 356 N.W.2d 877 (1984); Illlinois v. Gates, 462 U.S.
213,103S.Ct.2317,76 L. Ed. 2d 527 (1983).

We agree with the trial court’s finding that even with the
offending sentence removed, the affidavit contains sufficient
probable cause for the issuance of a search warrant.

Nearly all of the facts surrounding the burglary and sexual
assault are included in the affidavit. The affidavit also includes
the fact that Cullen had been arrested for these crimes and that
at the time of the arrest, he was wearing boots similar to those
worn by the victim’s assailant.

Further, the affidavit recites that a pickup truck with
Nebraska license plates registered to the defendant was parked
outside Cullen’s residence. Finally, the affidavit states that
“your affiant observed Michael Cullen during his arrest and has
observed the photograph taken from the bank previously
described in this affidavit and it is my opinion that the subject in
the photo is in fact Michael Cullen.”

After the offending statement is removed, the remaining
facts articulated in the affidavit raise a reasonable suspicion of
the probability of criminal activity. We find that those
remaining facts are sufficient to ensure that the Massachusetts
magistrate had a substantial basis for concluding that probable
cause existed to issue the search warrant. We also find the error
in the date contained in the affidavit was not deliberate or made
with reckless disregard for the truth.

The trial court was correct in overruling defendant Cullen’s
motion to suppress evidence obtained from his Massachusetts
residence pursuant to a search warrant.

The judgments and sentences of the trial court are affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. ALLEN R. KUIL, APPELLANT.
434 N.W.2d 700

Filed January 27,1989. No. 88-251.

1. Criminal Law: Police Officers and Sheriffs: Investigative Stops: Probable
Cause. A police officer may in appropriate circumstances and in an appropriate
manner approach a person for purposes of investigating possible criminal
behavior even though there is not probable cause to make an arrest.

2. : : : . Police officers must have a particularized and
objecnve basns for suspecting the person stopped of criminal activity. The
assessment of the totality of circumstances includes all of the objective
observations and considerations, as well as the suspicion drawn by a trained and
experienced police officer by inference and deduction that the individual
stopped is, has been, or is about to be engaged in criminal behavior.

3. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, the defendant must show that (1) counsel’s performance was deficient
and (2) such deficient performance prejudiced the defense.

Appeal from the District Court for Colfax County: JoUN C.
WHITEHEAD, Judge. Affirmed.

Gary L. Erlewine for appellant.

Robert M. Spire, Attorney General, and William L.
Howland for appellee.

BosLAauGH, CAPORALE, SHANAHAN, and GranT, JJ., and
CARLSON, D.J.

BOSLAUGH, J.

The defendant, Allen R. Kuil, was convicted of driving while
under the influence of alcoholic liquor, refusal to submit to a
chemical test under the implied consent law, and third degree
assault upon a police officer. On the first count he was
sentenced to 7 days in jail and fined $200, and his license was
suspended for 6 months. On the second count he was sentenced
to 7 days in jail and fined $200, and his license was suspended
for 6 months. On the assault count he was sentenced to 6
months in jail with credit for 14 days’ presentence
incarceration. All sentences run concurrently.

The defendant has appealed and contends that the trial court
erred in overruling his motion to suppress and that he was
denied effective assistance of counsel.

There was evidence from which the jury could find that on
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August 30, 1987, at about 10:15 p.m., Officer Bolton of the
Schuyler Police Department saw a red Ford pickup operated by
the defendant, traveling westerly on 11th Street, fail to stop at
the stop sign at the intersection of 11th and Highway 15. The
pickup proceeded into the intersection approximately two car
lengths, into the second lane for northbound traffic, finally
stopping just prior to crossing the highway’s centerline. Bolton
radioed Officer Louden of the Schuyler police force, gave him a
description of the pickup, and asked Louden to follow what
Bolton considered to be “probably a drunk driver.” Louden
then followed the red pickup west on 11th Street and saw it
enter a dead end area at 11th and Gold Streets. Louden believed
the pickup was exceeding the speed limit but was unable to
obtain aradar reading. After the pickup had entered a graveled
area of the dead end street, it veered off to the left side of the
road and spun around, causing the pickup to fishtail and throw
dust and gravel from its rear tires. Louden then radioed Bolton
and asked him to stop the pickup and hold it until Louden
arrived.

After the pickup had been stopped, Louden asked the
defendant to produce his driver’s license. The defendant also
produced his insurance and registration cards, and Louden
noticed that the insurance card had expired. When Louden told
the defendant that the insurance card had expired, the
defendant became upset and began shouting profanities at the
officers. Louden noticed an odor of alcohol about the
defendant and that the defendant’s gait was
unsteady—*“swaying and staggering.” Louden then radioed for
assistance from Assistant Chief Rima. Upon Rima’s arrival, the
officers administered field sobriety tests to the defendant,
during which the defendant became verbally abusive. The
defendant’s performance of the tests was unsatisfactory, and
the defendant was asked to submit to a preliminary breath test,
which the defendant failed. Louden then placed the defendant
under arrest and handcuffed him. When the officers attempted
to place the defendant in the police cruiser, he resisted and had
to be forcibly placed in the cruiser. After he had been placed in
the cruiser, the defendant was told that he was under arrest and
the implied consent form was read to him. The defendant again
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became verbally abusive. When asked to submit to a blood or
urine test, the defendant refused. Assistant Chief Rima then
instructed Louden to take the defendant to the jail.

At the courthouse the defendant resisted efforts to book him
and place him in a cell. At one point, the defendant grabbed the
groin area of one of the officers and was subdued only after
being struck with a baton and placed in a choke hold. In
addition to bruises, Officer Louden received a laceration inside
his lower right eyelid, which became infected.

The defendant’s motion to suppress was based upon a claim
that the investigatory stop was uniawful.

A police officer may in appropriate circumstances and in an
appropriate manner approach a person for purposes of
investigating possible criminal behavior even though there is no
probable cause to make an arrest. State v. Beerbohm, 229 Neb.
439, 427 N.W.2d 75 (1988); State v. Dail, 228 Neb. 653, 424
N.W.2d 99 (1988). In State v. Kavanaugh, 230 Neb. 889, 434
N.W.2d 36 (1989), we stated that police officers. must have a
particularized and objective basis for suspecting the person
stopped of criminal activity. The assessment of the totality of
circumstances includes all of the objective observations and
considerations, as well as the suspicion drawn by a trained and
experienced police officer by inference and deduction that the
individual stopped is, has been, or is about to be engaged in
criminal behavior. See, also, State v. Beerbohm, supra; State v.
Thomte, 226 Neb. 659, 413 N.W.2d 916 (1987); State v. Pierce
and Wells, 215 Neb. 512, 340 N.W.2d 122 (1983).

In State v. Daniels, 220 Neb. 480, 370 N.W.2d 179 (1985), the
defendant was convicted of driving while intoxicated and
resisting arrest. A police officer had observed the defendant’s
car run a stop sign and then negotiate a “wide angle turn.” The
officer followed the defendant’s car for about 1'/2 miles, during
which time the car was seen to drive “ ‘to the right, enough to
take up the dirt along the shoulder of the road and then curved
left to the center and to the right again.” ” Id. at 481, 370
N.W.2d at 180-81. The officer then stopped the defendant’s car
and, upon approach of the defendant, noticed an odor of
alcohol about the defendant’s person. On appeal, the defendant
argued that the police did not have probable cause to stop his
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vehicle. We held that “there is evidence that the driving of
appellant was erratic and that a stop sign was ignored.
Therefore, the marshal had ‘a particularized and objective
basis for suspecting the person stopped of criminal activity.” ”
Id. at 482, 370 N.W.2d at 181. See, also, State v. Holman, 221
Neb. 730, 380 N.W.2d 304 (1986); State v. Jefferson, 196 Neb.
340, 242 N.W.2d 881 (1976).

The facts in this case justified the investigative stop by the
officers. Officer Bolton observed the defendant fail to stop at
the stop sign at Highway 15, and Officer Louden saw the
defendant drive into the dead end area, where he spun his truck
around, kicking up dust and gravel and causing the truck to
fishtail. The first assignment is without merit.

The second assignment of error relates to alleged
ineffectiveness of counsel before and during trial and on the
defendant’s amended motion for new trial.

Officer Louden had a tape recorder in his pocket which
recorded the conversation from the time the defendant’s car was
stopped until after the defendant had been placed in the police
cruiser. The tape recording was received in evidence without
objection.

The defendant argues that trial counsel should have filed a
discovery motion which would have disclosed the existence of
the tape before trial and, thus, have allowed the defendant to
meet that evidence. He also contends that counsel erred in
failing to object to the introduction of the tape and in failing to
request a continuance in order to review the tape, which the
defendant considers was highly prejudicial.

To sustain a claim of ineffective assistance of counsel, the
defendant must show that (1) counsel’s performance was
deficient and (2) such deficient performance prejudiced the
defense. Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984); State v. Jackson, 226 Neb. 857,
415 N.W.2d 465 (1987); State v. Costanzo, 227 Neb. 616, 419
N.W.2d 156 (1988).

The record fails to establish the factors required under
Strickland. The information recorded on the tape was no
different than any information disclosed by the testimony of
the police officers at the trial. The tape recording was merely



231 NEBRASKA REPORTS

cumulative to the testimony of the officers. In addition thereto,
the defendant has failed to suggest any way in which he could
have “met” that evidence. An accurate account of what really
happened could hardly be unfairly prejudicial to the defendant.

With respect to the amended motion for new trial, there is no

showing as to how an affidavit would have enabled the
defendant to avoid the effect of the tape recording.

The judgment is affirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. MARIE K. WAKEMAN,
APPELLANT.
434 N.W.2d 549

Filed January 27, 1989. No. 88-254.

Constitutional Law: Right to Counsel: Effectiveness of Counsel. A criminal
defendant has a constitutional right not only to counsel but to the effective
assistance of counsel.

Pleas: Effectiveness of Counsel. The voluntariness of a plea entered upon the
advice of counsel depends on whether the advice was within the range of
competence demanded of attorneys in criminal cases.

Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, the defendant must show that (1) counsel’s performance was deficient
and (2) such deficient performance prejudiced the defense.

Pleas: Effectiveness of Counsel: Proof. In order to satisfy the prejudice
requirement in the context of a plea, the defendant must show that there is a
reasonable probability that, but for counsel’s errors, the defendant would not
have pled and would have insisted upon going to trial.

Pleas: Effectiveness of Counsel: Waiver. When a defendant waives her or his
state court remedies and admits guilt, that defendant assumes the risk of
ordinary error in her or his or the attorney’s assessment of the law and facts.
Pleas: Appeal and Error. The right to withdraw a plea previously entered is not
absolute, and in the absence of an abuse of discretion by the trial court, refusal
to allow a defendant’s withdrawal of a plea will not be disturbed on appeal.
Evidence: Trial: Appeal and Error. The admission or exclusion of evidence is a
matter within the discretion of the trial court, whose ruling is not to be disturbed
on appeal absent an abuse of that discretion.
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8. : : . It is within the trial court’s discretion to admit or
exclude evidence on the basns of relevancy, and such rulings will be upheld on
appeal absent an abuse of discretion.

9. Prior Convictions: Proof: Right to Counsel: Waiver: Pleas. To use a prior
conviction as a basis for enhancement, the State need show only that the
convicted defendant had, or waived, counsel at the time of such prior conviction
and that defendant entered a plea to the charge resulting in conviction.

10. Prior Convictions: Complaints: Drunk Driving. An erroneous designation in a
complaint of the date on which and the county in which a prior conviction
occurred will not preclude a defendant from being sentenced as one who has
previously been convicted of driving while under the influence of alcohol, if the
record discloses that the defendant could not have been misled or confused.

Appeal from the District Court for Lancaster County:
DoNALDE. ENpacoTT, Judge. Affirmed.

James R. Mowbray, of Mowbray & Walker, P.C., for
appellant.

Norman Langemach, Jr., Lincoln City Prosecutor, for
appellee.

BosLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., and
CarLson, D.J.

CAPORALE, J.

Defendant, Marie K. Wakeman, appeals her conviction
upon a plea of guilty to a charge of third-offense driving while
under the influence of alcohol, a violation of Neb. Rev. Stat.
§ 39-669.07 (Cum. Supp. 1986). She assigns errors which, in
summary, assert the district court erred in finding no error by
the county court in (1) denying Wakeman’s motion to set aside
her plea and (2) receiving into evidence records of Wakeman’s
prior convictions. We affirm.

Wakeman first appeared in the county court without counsel
and pled not guilty to one count each of driving while under the
influence of alcohol, refusal to submit to a preliminary breath
test, and operating a motor vehicle without a proper operator’s
license.

When Wakeman appeared in county court a second time, she
was represented by an attorney, hereinafter referred to as the
“former attorney,” who stated that a plea agreement had been
reached. Pursuant to this agreement, the State dismissed the
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refusal to submit and operator’s license counts, and Wakeman
entered her plea of guilty to the charge of driving while under
theinfluence of alcohol.

The record shows that in accepting Wakeman'’s plea of guilty,
the county court fulfilled the requirements of State v. Miller,
226 Neb. 576, 412 N.W.2d 849 (1987), and State v. Irish, 223
Neb. 814, 394 N.W.2d 879 (1986), by advising Wakeman of the
nature of the charge and the range of penalties, and informing
her of the right to trial, the right to confront witnesses against
her, and the privilege against self-incrimination. The record
fully supports the county court’s determination that Wakeman
freely, intelligently, voluntarily, and understandingly pled
guilty. Furthermore, the record provides a factual basis for the
plea, in that the prosecution recited that its evidence would
establish that a Lincoln police officer saw Wakeman operating
a vehicle in the dark without lights and, after stopping her,
found her with an odor of alcohol and to possess watery and red
eyes. After two refusals to submit to preliminary breath tests,
Wakeman submitted to an Intoxilyzer test, which revealed her
blood-alcohol level to be .19 “by breath, weight to volume.”

At this second county court appearance, Wakeman, through
her former attorney, stipulated to four prior convictions: “on
September 11th, 1982 for third offense in Lincoln, Nebraska;
of [sic] April 4th, 1982 for second offense in Omaha; and
December 2nd, 1981, second offense in Lincoln, Nebraska;
May 28th, 1979 in Lincoln, Nebraska.”

Following sentencing by the county court, Wakeman
appealed to the district court, which determined that
Wakeman’s guilty plea had been valid and correctly accepted by
the county court but that Wakeman had not validly waived, and
therefore was entitled to, a hearing on sentencing in the nature
of an enhancement hearing. This judgment is not before us in
this appeal, and we therefore venture no comment upon it.

Following remand from the district court, Wakeman
appeared in the county court with a new attorney for a hearing
pursuant to the district court’s mandate. At this hearing, a
Lincoln police officer testified that after he had arrested
Wakeman in the course of the incident upon which this case is
grounded, Wakeman informed him that her motor vehicle
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operator’s license had been issued in her maiden name of
Finnigan. Moreover, still another Lincoln police officer
identified Wakeman in court as the person he knew by the name
of Marie Finnigan.

The county court subsequently received into evidence two
records of prior county court convictions, captioned “State of
Nebraska vs. Marie K. Finnigan.” The first document indicated
that Finnigan, on January 7, 1983, with the assistance of
counsel, had entered a plea of guilty to operation of a motor
vehicle while under the influence of alcohol, second offense,
this offense occurring on September 11, 1982, in Lancaster
County. Wakeman was subsequently sentenced to a term of
probation on this charge, which she apparently completed
successfully. The second document indicated that Finnigan, on
February 1, 1982, again with the assistance of counsel, had
entered a plea of guilty to operation of a motor vehicle while
under the influence of alcohol, second offense, this offense
occurring on December 2, 1981, in Lancaster County.

After receiving these exhibits into evidence, the county court
asked Wakeman’s new attorney to present evidence in
mitigation of the two prior convictions reflected in those
exhibits. The only mitigating factor the new attorney could
suggest was that during one of the subject events, Wakeman
had been represented by yet a third attorney, who was
subsequently disbarred for “a period of time.”

The county court then took up Wakeman’s motion to vacate
and set aside her guilty plea in this case. In this connection,
Wakeman adduced testimony from the former attorney to the
effect that the present case had been the first she had handled in
which her client had been charged with anything greater than
first-offense drunk driving. On cross-examination, the former
attorney testified as follows:

Q . . . in your testimony today you’ve testified in
essence Ms. Wakeman contacted you three times. Once
either on September 2nd, then once probably September
10th or 11th, and then the — the following day the 11th or
12th. At what time were you retained by Ms. Wakeman for
provision of legal services?

[Former attorney] The final call.
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Q . . . For the purposes of your representation, what
was your understanding that you had been retained to do?

[Former attorney] To negotiate a plea for Ms.
Wakeman to enter and to plead guilty to Count 1, which
was third offense DWI, and Counts 2 and 3 would then be
dismissed, and to arrange to have [her] enter that plea in
front of [a particular judge]. And —

Q Were — was it your understanding that you were to
defend Ms. Wakeman of the charges which were filed by
the State in this matter?

[Former attorney] No.

Q So the first time that you entered into any services
with regards to the plea agreement was after the
defendant, Mrs. Wakeman, had already indicated to you
her decision to enter a plea of guilty to the first count for
exchange of dismissals for Count 2 and 3.

{Former attorney] Yes.

Q... Had Ms. Wakeman indicated to you that she had
talked to other attorneys with regards to the defense of the
charges against her?

[Former attorney] Yes.

Q And did she inform you in fact that — that the fees
that you were quoting were substantially less than that
being quoted by other attorneys she had contacted?

[Former attorney] Yes.

Q Was it your understanding that you had no obligation

to try to defend the matter, but simply to get this before a

different judge and to improve her chances for probation?
[Former attorney] Yes.

Q And in your mind was that a limited scope of

representation?

[Former attorney] Yes.

Wakeman called as an expert witness an attorney who

testified that he “would not advise a client to plead without at
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least reviewing the prior convictions . . . [c]ertainly to make sure

that I had at least two that were good.” In this witness’ opinion,
there was certainly inadequate investigation of the
complaint in the priors and the manner in which the plea
itself was handled in terms of advisement of the counsel,
in terms of her dealing with the prosecutor, and with the
waiver of the enhancement hearing under the — under the
facts of this case.

Q So your opinion is [the former attorney is] not a

reasonably competent — was not a reasonably competent
defense attorney in this case?

[Witness] As to — as to the enhancement side of the
case, yes.

... Andone other area —

. .. And that would be in the advice that I understood
her to give regarding the chances of probation being
50-50.

In connection with her first summarized assignment of error,
Wakeman argues that her plea was not voluntarily entered
inasmuch as, according to Wakeman, her former attorney
afforded her ineffective assistance, and, thus, the court erred in
refusing to permit the withdrawal of that plea.

A criminal defendant has a constitutional right not only to
counsel but to the effective assistance of counsel. State v.
Reddick, 230 Neb. 218, 430 N.W.2d 542 (1988). The
voluntariness of a plea entered upon the advice of counsel
depends on whether the advice was within the range of
competence demanded of attorneys in criminal cases. State v.
Reddick, supra.

To sustain a claim of ineffective assistance of counsel, the
defendant must show that (1) counsel’s performance was
deficient and (2) such deficient performance prejudiced the
defense; that is, there must be a demonstration of reasonable
probability that, but for counsel’s deficient performance, the
result of the proceeding would have been different. State v.
Kuil, ante p. 62, 434 N.W.2d 700 (1989); State v. Kitt,
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ante p. 52, 434 N.W.2d 543 (1989); State v. Uwanaka, 230
Neb. 808, 433 N.W.2d 540 (1989). In order to satisfy the
prejudice requirement in the context of a plea, the defendant
must show that there is a reasonable probability that, but for
counsel’s errors, the defendant would not have pled and would
have insisted upon going to trial. State v. Harton, 230 Neb. 167,
430 N.W.2d 313 (1988).

Therecord before this court fails to support either element of
this test. Regarding the first element, Wakeman has failed to
prove that her former attorney’s performance was deficient.
The post hoc testimony of Wakeman’s expert regarding what
he, in hindsight, might have done is insufficient, standing
alone, to prove that the former attorney, by acting differently,
performed deficiently. Moreover, a lawyer is not required to be
infallible. When a defendant waives her or his state court
remedies and admits guilt, that defendant assumes the risk of
ordinary error in her or his or the attorney’s assessment of the
law and facts. State v. Scholl, 227 Neb. 572, 419 N.W.2d 137
(1988).

Regarding the second element of the test, Wakeman has
clearly failed to show a reasonable probability that, but for her
former attorney’s representation, Wakeman would not have
pled and would have insisted upon going to trial. Quite the
contrary, the record in this case is clear and uncontroverted: the
former attorney did not advise Wakeman to plead guilty;
rather, Wakeman informed the former attorney of her decision
to enter such a plea, and merely asked the former attorney’s
assistance in doing so before a particular judge of the county
court. Wakeman has offered no evidence whatsoever either that
she was influenced in her decision by anything the former
attorney did or said, or that she would have done anything
differently had the former attorney taken it upon herself to
offer any unsolicited advice.

The right to withdraw a plea previously entered is not
absolute, and in the absence of an abuse of discretion by the
trial court, refusal to allow a defendant’s withdrawal of a plea
will not be disturbed on appeal. State v. Minshall, 227 Neb.
210, 416 N.W.2d 585 (1987). Taking the steps set out by this
court in State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986), is
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sufficient to assure that a plea represents a voluntary and
intelligent choice among the alternate courses of action open to
a criminal defendant. State v. Wiley, 225 Neb. 55, 402 N.W.2d
311 (1987). The county court having complied with the
requirements of State v. Miller, 226 Neb. 576, 412 N.W.2d 849
(1987), and State v. Irish, supra, in accepting Wakeman’s plea
of guilty to third-offense driving while under the influence of
alcohol, we find no abuse of discretion, and we therefore
conclude that Wakeman’s first assignment of error is without
merit.

In her second summarized assignment of error, Wakeman
takes the position that the county court erred in receiving into
evidence records of Wakeman’s prior convictions. The
admission or exclusion of evidence is a matter within the
discretion of the trial court, whose ruling is not to be disturbed
on appeal absent an abuse of that discretion. State v. Trevino,
230 Neb. 494, 432 N.W.2d 503 (1988); State v. Masur, 230
Neb. 620, 432 N.W.2d 815 (1988). More specifically, it is
within the trial court’s discretion to admit or exclude evidence
on the basis of relevancy, and such rulings will be upheld on
appeal absent an abuse of discretion. State v. Trevino, supra,
Statev. DeGroot, 230 Neb. 101, 430 N.W.2d 290 (1988).

In Wakeman’s view, the county court erred for one or all of
the following reasons: (1) the prior convictions were had in the
name of “Marie Finnigan,” not “Marie Wakeman”; (2) the
records of prior conviction were inadequate on their face; and
(3) there was a material variance between the details of prior
convictions recited in the complaint and the evidence of prior
convictions adduced at the enhancement hearing such as to
constitute a denial of due process.

Wakeman’s first argument can only be described as absurd.
The record clearly establishes that the names “Wakeman” and
“Finnigan” describe one and the same person.

Regarding Wakeman’s second argument, the rule is that to
use a prior conviction as a basis for enhancement, the State
need show only that the convicted defendant had, or waived,
counsel at the time of such prior conviction and that defendant
entered a plea to the charge resulting in conviction. State v.
Oliver, 230 Neb. 864, 434 N.W.2d 293 (1989). Both records
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received by the county court establish on their face that
Wakeman was represented and accompanied by counsel at the
time she entered her pleas of guilty to the two prior offenses
recorded.

Finally, Wakeman notes that the complaint in this case recites
a prior conviction for an offense occurring in Douglas County
on April 4, 1982, yet the evidence offered at the enhancement
hearing proved a prior conviction for an offense occurring in
Lancaster County on December 2, 1981; Wakeman argues, in
sum, that this represents such a variance of proof from pleading
that she has been denied due process of law.

Wakeman acknowledges this court’s holding in State v.
Jameson, 224 Neb. 38, 44, 395 N.W.2d 744, 748 (1986), that

just as a wrong date in an information will not preclude a
defendant from being sentenced as a habitual criminal if
the record discloses the defendant could not have been
misled or confused, so, too, a wrong date in a complaint
will not preclude a defendant from being sentenced as one
who has previously been convicted of driving while under
the influence of alcohol if the record discloses that the
defendant could not have been misled or confused.
Nevertheless, Wakeman argues that a variance involving both
date and county is sufficient to mislead or confuse the
defendant, even if a variance of date alone is not.

Wakeman has put forth no evidence that she was misled or
confused by the variance which occurred. In fact, it is clear that
Wakeman was not misled or confused by the variance between
complaint and proof, for in tendering her guilty plea in the
county court, she stipulated to the very conviction which the
State later, following remand, proved. Although, following the
intervening reversal and remand by the district court, that
stipulation was no longer effective as such, it remained
nevertheless a matter of record, amply demonstrating that
Wakeman was fully aware of the arsenal of prior convictions at
the State’s disposal. Moreover, no greater burden was imposed
on Wakeman in locating records of prior convictions, as all
convictions proved in the county court involved offenses
occurring in Lancaster County; apart from the
misidentification of date, then, all records were equally
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accessible to Wakeman. Thus, Wakeman’s final argument is
also without merit.

Since the record sustains none of Wakeman’s assignments of
error, the judgment of the district court is hereby affirmed.

AFFIRMED.

SHANAHAN, J., dissenting.

As expressed in my dissent in State v. Oliver, 230 Neb. 864,
434 N.W.2d 293 (1989), a defendant’s procedural inability to
question the constitutional validity of a prior conviction used
for enhancement of a penalty denies due process required by the
Nebraska and U.S. Constitutions. Today the majority renews
Oliver; 1 renew my dissent.

BEAVER LAKE ASSOCIATION, A NEBRASKA NONPROFIT
CORPORATION, APPELLEE, V. MICHAEL H. SORENSEN AND CYNTHIA
A.SORENSEN, APPELLANTS.
434N.W.2d 703

Filed February 3, 1989. No. 86-1055.

1. Equity: Appeal and Error. In an appeal of an action in equity, the Supreme
Court tries factual issues de novo on the record, subject to the rule that when
credible evidence is in conflict on a material issue of fact, the court considers and
may give weight to the fact that the trial court heard and observed the witnesses
and accepted one version of the facts rather than the other.

2. Laches. The defense of laches is not a favored one, and it will be sustained only if
the litigant has been guilty of inexcusable neglect in enforcing a right, to the
prejudice of his adversary.

3. Restrictive Covenants: Estoppel: Waiver. Building restrictions may be released,
waived, or abandoned, or the right to enforce them may be lost by estoppel.

4. Appeal and Error. An issue not presented to or passed upon by the trial court is
not an appropriate issue for consideration on appeal.

5. Restrictive Covenants: Injunction. A mandatory injunction is an appropriate °
remedy for a breach of arestrictive covenant.

Appeal from the District Court for Cass County: RAYMOND
J. Cask, Judge. Affirmed.

Jeffrey D’ Agosta and Larry A. Duff for appellants.
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E. Michael Slattery, of Case, Reinsch & Slattery, P.C., for
appellee. '

HasTINGs, C.J., CAPORALE, and GRANT, JJ., and MoRrAN and
Brower,D. JJ.

Moran,D.J.

Michael H. and Cynthia A. Sorensen, defendants, appeal
from an order of the district court for Cass County issuing an
injunction in favor of Beaver Lake Association (Beaver Lake),
plaintiff, and requiring the Sorensens to comply with the
covenants and restrictions on real property in the Beaver Lake
Subdivision of Cass County, Nebraska, We affirm.

In an appeal of an action in equity, the Supreme Court tries
factual issues de novo on the record, subject to the rule that
when credible evidence is in conflict on a material issue of fact,
the court considers and may give weight to the fact that the trial
court heard and observed the witnesses and accepted one
version of the facts rather than the other. Obermeier v. Bennett,
230 Neb. 184,430 N.W.2d 524 (1988).

The covenants and restrictions pertaining to the Beaver Lake
Subdivision were recorded in the office of the Cass County
register of deeds. These restrictions were upheld by this court in
How v. Baker, 223 Neb. 100, 388 N.W.2d 462 (1986). The
restrictions involved in this appeal require property owners in
the subdivision to submit all building plans and materials for
approval and to obtain written permission from the board of
directors for building construction within 50 feet of the normal
waterline as shown on the plats of the Beaver Lake Subdivision.
The architectural committee, appointed by the Beaver Lake
board of directors, has authority to approve or disapprove of
building plans submitted by property owners.

The Beaver Lake Subdivision is also subject to the Cass
County zoning rules and regulations.

The Sorensens owned two adjoining lots in the subdivision.
Michael read the covenants and restrictions at the time the
couple purchased the first lot. As required by Beaver Lake, the
Sorensens obtained a building permit in 1979, prior to
constructing a boathouse on their lakefront lot. The plans
showed a wooden structure, referred to as a “deck” at trial,
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adjoining the boathouse on two sides. The deck was raised off
the ground and supported by wooden posts driven into the
ground. Construction was completed in 1980. Sometime in
1983 or 1984, the Sorensens constructed a small storage shed on
the adjoining lot but did not obtain a permit for the
construction.

In the spring of 1985, one corner of the deck heaved out of
the ground due to frost. Michael began repairing the deck
during the first week of March. In the process, he reset the
wooden posts, extending the width of the deck by 18 inches to 2
feet beyond the width shown in the plans submitted to Beaver
Lake in 1979. He also “put a shade top on top of it,”
constructing what Beaver Lake representatives referred to as a
“gazebo.” The construction was completed around the end of
May or the beginning of June 1985. Michael did not submit
plans to or obtain permission from the architectural committee
before beginning this project.

On May 9, 1985, William Nelson, the chairman of Beaver
Lake’s architectural committee, wrote a letter to Michael
concerning the construction he was undertaking on the deck.
The letter also noted the existence of the shed on the adjacent
lot. The letter requested that Michael comply with the building
restrictions by submitting to the architectural committee plans
for the deck construction and plans or pictures of the storage
shed, or bringing the requested material to the committee’s
meeting on June 5, 1985.

Michael did not submit the materials requested in the letter,
nor did he attend the June 5 meeting. At trial, Michael stated he
did not comply with the Beaver Lake building restrictions on
the deck structure because he did not think the restrictions
applied, because he was repairing an existing structure. Further,
he did not think permits were required under the Cass County
zoning regulations, since the cost of the structures did not
exceed $1,000.

Sometime during the deck construction, Nelson attempted to
talk with Michael, but was asked to leave the property. Michael
testified he asked Nelson to leave because Michael did not know
Nelson and Nelson did not identify himself. The dispute
remained unresolved, and Beaver Lake commenced this action
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for aninjunction on January 17, 1986.

Following a bench trial, the judge ordered the Sorensens to
obtain the proper permits or variances, or, alternatively, to
remove the storage shed and the gazebo structure appended to
the boathouse, and repair the deck to its approximate
dimension and structural appearance prior to the damage. The
Sorensens appeal.

The first assignment of error alleges the trial court erred in
finding their construction activity violated the restrictive
covenants. The evidence clearly shows the construction did
violate the subdivision restrictions; therefore, the lower court
did not errin its holding.

The Sorensens’ second assignment of error alleges Beaver
Lake is guilty of laches in waiting to bring the action until
January of 1986 and, therefore, should not be allowed to
enforce the restrictions against the Sorensens. The defense of
laches is not a favored one, and it will be sustained only if the
litigant has been guilty of inexcusable neglect in enforcing a
right, to the prejudice of his adversary. State ex rel. Marsh v.
Nebraska St. Bd. of Agr., 217 Neb. 622, 350 N.W.2d 535 (1984).

The facts in this case fall far short of establishing a laches
defense. Although there was evidence indicating the Sorensens’
boathouse was visible from Beaver Lake’s clubhouse, and the
board of directors and the clubhouse manager would have been
able to see the construction as it was taking place, the letter
from the architectural committee was sent before the
construction was completed. Further, a representative of
Beaver Lake attempted to talk with Michael during
construction, but was turned away.

It is clear the Sorensens had ample notice that Beaver Lake
considered the covenants and restrictions to be applicable to
their activities, but ignored the notice. Further, filing this action
8 months after the completion of the construction does not
constitute an unreasonable delay. Lastly, it does not appear the
Sorensens expended a significant amount of money on the
project; therefore, there was little, if any, prejudice to them by
the delay. Given the foregoing facts, the second assignment of
error is without merit.

The third assignment of error alleges Beaver Lake is
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estopped from enforcing the covenants and restrictions by its
acquiescence to similar conduct by the Sorensens. The
Sorensens claim Beaver Lake lost its right to enforce the
restrictions against them for the deck construction by failing to
enforce the covenants and restrictions against them with regard
to the small storage shed. This argument is also without merit.

Building restrictions may be released, waived, or abandoned,
or the right to enforce them may be lost by estoppel. Pool v.
Denbeck, 196 Neb. 27, 241 N.W.2d 503 (1976). However, the
facts in this case do not support a claim of estoppel. The
evidence suggests Beaver Lake did not learn of the existence of
the shed until after Michael began “repairing” the deck
structure. Upon learning of its existence, Beaver Lake took
steps to enforce the covenants and restrictions. Further, even if
Beaver Lake did have prior knowledge of the shed’s existence,
the violation was trivial and will not support an estoppel
argument,

For the first time on appeal, the Sorensens attack the
covenants and restrictions as vague and confusing, focusing on
the description of the shade top on the deck as a gazebo.
“ ‘[A]n issue not presented to or passed upon by the trial court
is not an appropriate issue for consideration on appeal.’ ” State
v. Blair, 230 Neb. 775, 778-79, 433 N.W.2d 518, 521 (1988).
Therefore, we do not address this claim.

A mandatory injunction is an appropriate remedy for a
breach of arestrictive covenant. Poolv. Denbeck, supra.

Having reviewed the record de novo, we find no error on the
part of the lower court.

AFFIRMED.
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PATTI JETER, APPELLEE AND CROSS-APPELLANT, V. BOARD OF

EDUCATION OF THE SCHOOL DISTRICT OF FREMONT, COUNTY OF

DODGE, A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA,
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435N.W.2d 170

Filed February 3, 1989. No.87-214.

Estoppel. The essential elements of equitable estoppel are: As to the party
estopped, (1) conduct which amounts to a false representation or concealment of
material facts, or, at least, which is calculated to convey the impression that the
facts are otherwise than, and inconsistent with, those which the party
subsequently attempts to assert; (2) the intention, or at least the expectation,
that such conduct shall be acted upon by, or influence, the other party or other
persons; and (3) knowledge, actual or constructive, of the real facts. As to the
other party, (4) lack of knowledge and of the means of knowledge of the truth as
to the facts in question; (5) reliance, in good faith, upon the conduct or
statements of the party to be estopped; and (6) action or inaction based thereon
of such a character as to change the position or status of the party claiming the
estoppel, to hisinjury, detriment, or prejudice.

Parliamentary Law. In the absence of a contrary statutory provision, a majority
of a quorum which constitutes a simple majority of a collective body may act for
that body.

Legislature: Statutes: Presumptions: Intent. The Legislature is presumed to
know the language used in a statute, and if a subsequent act on the same or
similar subject uses different terms in the same connection, the court must
presume thata change in the law was intended.

. The omission of a word in an amendment of a
statute w1ll be assumed to be intentional and for a purpose. Where it is apparent
that a substantive portion of a statute has been omitted from an amendment
thereof, courts have no authority to supply the omission.

Appeal from the District Court for Dodge County: MARK J.

FuHrRMAN, Judge. Reversed.

Neil W. Schilke, of Sidner, Svoboda, Schilke, Wiseman,

Thomsen, Holtorf & Boggy, for appellant.

Mark D. McGuire, of Crosby, Guenzel, Davis, Kessner &

Kuester, for appellee.

Robert A. Bligh for amicus curiae Nebraska Association of

School Boards.

BosLAUGH, WHITE, CAPORALE, and SHANAHAN, JJ., and

JAMESMURPHY, D.J.
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At a special meeting of the Fremont board of education on
April 29, 1986, three of four members present voted against
renewing the teaching contract of Patti Jeter. Two members
were absent.

Jeter sought review in the district court by petition in error.
The district court found that Jeter did not have tenure when the
school board decided against renewing her contract. However,
the district court vacated the action of the school board because
such action required a majority of the members of the school
board. The court then ordered her reinstatement.

From this order the school board appealed, and Jeter
cross-appealed asserting error in the district court’s finding that
she was not a tenured teacher on April 29, 1986. Jeter also
asserts that the school board is estopped from denying tenure.

A probationary certificated teacher shall mean a teacher who
has served under a contract with a school district for less than 3
successive school years in any school district. Neb. Rev. Stat.
§ 79-12,107(3) (Reissue 1987).

Jeter was in her third year with the school district when the
school board decided not to renew her contract. Therefore, she
was still a probationary certificated teacher when the school
board acted.

Jeter contends that a “recommendation for tenure” by a
staff member in 1985 was sufficient to terminate her
probationary status. This recommendation, which was made
during Jeter’s second year with the school district, was not acted
upon by the school board. Therefore, she remained a
probationary certificated teacher when the school board
decided against renewing her contract the following year.

Jeter maintains that the school board is estopped from
denying tenure by reason of the recommendation for tenure.

As stated in Pester v. American Family Mut. Ins. Co., 186
Neb. 793, 186 N.W.2d 711 (1971), and reiterated in Weiner v.
Hazer,230Neb. 53, 58, 430 N.W.2d 269, 272 (1988):

“ “The essential elements of equitable estoppel are: As
to the party estopped, “* * * (1) conduct which amounts to
a false representation or concealment of material facts, or,
at least, which is calculated to convey the impression that
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the facts are otherwise than, and inconsistent with, those
which the party subsequently attempts to assert; (2) the
intention, or at least the expectation, that such conduct
shall be acted upon by, or influence, the other party or
other persons; and (3) knowledge, actual or constructive,
of the real facts.” As to the other party, “* * * (4) lack of
knowledge and of the means of knowledge of the truth as
to the facts in question; (5) reliance, in good faith, upon
the conduct or statements of the party to be estopped; and
(6) action or inaction based thereon of such a character as
to change the position or status of the party claiming the
estoppel, to his injury, detriment, or prejudice.” *...”

In this case, the elements of equitable estoppel are lacking in
every respect. There was no false representation or concealment
of material facts by the school board. Certainly, Jeter had
knowledge or the means of knowledge of the truth as to the
status of her employment. She had no right to assume that the
school board would act on the recommendation of the staff
member. Therefore, the school board is not estopped from
asserting her status as a probationary certificated teacher.

The district court’s finding that on April 29, 1986, Jeter was a
probationary certificated teacher is supported by all the
evidence in the record and is correct. Therefore, we find for the
school board on Jeter’s cross-appeal.

The only question remaining to be resolved is whether the
action of the school board in deciding not to renew the Jeter
contract required a majority of all the members of the school
board or a majority vote of the quorum present and voting.

Before the enactment of 1982 Neb. Laws, L.B. 259, in 1982,
probationary and permanent teachers were treated alike in this
respect by the Legislature, and termination required an
affirmative vote by a majority of the members of the school
board. In Houser v. School Dist. of South Sioux City, 189 Neb.
323, 202 N.W.2d 621 (1972), it was held that “a majority of the
members of the board” meant a majority of all members of the
board.

With the enactment of L.B. 259, the Legislature retained this
requirement for permanent teachers. Neb. Rev. Stat.
§ 79-12,115(3) (Reissue 1987) provides: “A majority of the
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members of the school board shall render its decision to amend,
cancel, terminate, or not renew a certificated employee’s
contract....”

But in setting out the procedure for terminating
probationary teachers, this language was eliminated. Neb. Rev.
Stat. § 79-12,111(4) (Reissue 1987) provides: “The school
board may elect to amend or not renew the contract of a
probationary certificated employee for any reason it deems
sufficient if such nonrenewal shall not be for constitutionally
impermissible reasons. . ..”

Neb. Rev. Stat. § 79-12,116 (Reissue 1987) provides:
“Hearings involving the question of the nonrenewal of a
probationary certificated employee’s contract . . . shall not be
due process hearings and shall not be required to meet the
requirements of section 79-12,115....”

Only in the event of action by a committee (a procedure
which was not used in this case) is a majority of the members of
the board required for nonrenewal of a probationary teacher’s
contract. Neb. Rev. Stat. § 79-12,117 (Reissue 1987).

In Ledwith v. Bankers Life Ins. Co., 156 Neb. 107, 121, 54
N.W.2d 409, 419 (1952), this court construed an amendatory
statute by comparing it with its predecessor. It was stated:

The Legislature is presumed to know language used in a
statute and if a subsequent act on the same or similar
subject uses different terms in the same connection the
court must presume that a change in the law was intended.
Likewise the omission of a word in an amendment of a
statute will be assumed to be intentional and for a
purpose. Where it is apparent that a substantive portion of
a statute has been omitted from an amendment thereof
courts have no authority to supply the omission.

Prior to 1982, the vote to terminate the contract of any
teacher, permanent or probationary, required an affirmative
vote of a majority of the membership of the board under Neb.
Rev. Stat. § 79-1254 (Reissue 1981). After 1982, when
§ 79-1254 was repealed and L.B. 259 became effective,
permanent teachers retained this protection of a majority
membership requirement, and probationary teachers lost it.

In Houser v. School Dist. of South Sioux City, supra, the
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court held that in the absence of a contrary statutory provision,
amajority of a quorum which constitutes a simple majority of a
collective body may act for that body.

In the school board’s meeting of April 29, 1986, four
members of an entire membership of six were present and
constituted a quorum. Three voted against renewal. By
majority vote of the quorum, Jeter’s contract was not renewed,
and the district court erred when this action was vacated.

Jeter does not contend that the decision of the school board
was based on constitutionally impermissible grounds. An
examination of the record indicates an evidentiary basis for the
school board’s decision.

Therefore, the decision of the school board on April 29,
1986, is supported by the evidence and authorized by statute.

Accordingly, the order of the district court setting aside that
decision is reversed, and Jeter’s cross-appeal is dismissed.

REVERSED.

STATE OF NEBRASKA, APPELLEE, V. JONATHAN WILLIAM,
APPELLANT.
435N.W.2d 174

Filed February 3, 1989. No. 88-229.

1. Death: Proximate Cause: Words and Phrases. Proximate cause has been defined
by this court as “a movirig or effective cause or fault which, in the natural and
continuous sequence, unbroken by an efficient intervening cause, produces the
death and without which the death would not have occurred.”

2. Proximate Cause: Words and Phrases. Conduct is a cause of an event if the event
in question would not have occurred but for that conduct; conversely, conduct is
not a cause of an event if that event would have occurred without such conduct.

3. Criminal Law: Death: Proximate Cause: Intent. An act or omission 1o act is the
proximate cause of death when it substantially and materially contributes, in a
natural and continuous sequence, unbroken by an efficient intervening cause, to
the resulting death. It is the cause without which the death would not have
occurred and the predominating cause, the substantial factor, from which death
follows as a natural, direct, and immediate consequence. It is unnecessary for
“proximate cause” purposes that the particular kind of harm that results from
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the defendant’s act be intended by him or her. In many situations giving rise to
criminal liability, the harm that results is unintended, yet is directly or indirectly
caused by an act of the defendant. In such cases, where the death or injury
caused by the defendant’s conduct is a foreseeable and natural result of that
conduct, the law considers the chain of legal causation unbroken and holds the
defendant criminally responsible.

Criminal Law: Homicide: Motor Vehicles: Negligence. Contributory negligence
is not a defense to a charge of motor vehicle homicide. The issue is whether
defendant’s v10]anon of law was a contributing factor to the death.

: . When one drives a motor vehicle in violation of
law pertammg to the operation of such vehicles on the public highway and, in so
doing, as a result of the violation of law, causes death to another, he is guilty of
manslaughter, and the contributory negligence of neither the deceased nor the
driver of the car in which deceased was riding when killed can be invoked to
relieve the former of criminal responsibility.

Criminal Law: Homicide: Motor Vehicles: Negligence: Proximate Cause:
Evidence. In criminal cases prosecuted under the motor vehicle homicide act, the
negligence or unlawful acts of another driver which proximately contributed to
the death, as distinguished from an independent intervening cause thereof, are
not a defense if the evidence is sufficient to sustain a conclusion beyond a
reasonable doubt that the defendant’s negligence or unlawful acts were also a
proximate cause of the death of another.

Criminal Law: Homicide: Proximate Cause. The fact that some other agency
combined with the act of the defendant to cause the death is not a defense unless
the other agency is an efficient intervening cause.

Negligence: Statutes: Proximate Cause. A violation of a statute or ordinance
enacted in the interest of public safety is evidence of negligence, but the rule
cannot be made applicable unless there is some causal relation between the
violation and an accident.

Trial: Testimony: Witnesses. Opinion testimony by a lay witness is permitted
only where it is rationally based on the perception of the witness and it is helpful
to a clear understanding of his or her testimony or the determination of a fact in
issue. It is generally admissible where it is necessary and advisable as an aid to the
jury, but it should be excluded whenever the point is reached at which the trier of
factis being told that which it is itself entirely equipped to determine.

Appeal from the District Court for Douglas County: PauL J.

HickMan, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and

Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for

appellee.

Edward F. Fogarty, of Fogarty, Lund & Gross, for amici

curiae Everett Lee Stewart, Sr., and Lois Stewart, special
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administrators of the Estate of Pamela Jean Stewart, deceased.

HasTinGs, C.J., BosSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

Hastings, C.J.

Defendant appeals from his conviction by a jury of the crime
of felony motor vehicle homicide. He assigns as error the
sustaining of the State’s motions in limine thereby excluding
testimony (1) as to police department policy as to pursuit of
motor vehicles, (2) concerning the fact that the driver of the
vehicle with which his vehicle collided was driving on a
suspended license, and (3) of opinion by lay witnesses that the
driver of the automobile with which defendant’s vehicle
collided could have avoided the collision. We affirm.

On the evening of August 20, 1987, Officer Brian Haskell of
the Omaha Police Division was on duty. He spotted a
motorcycle driven by defendant near a liquor store, which
motorcycle the officer had attempted to stop 4 days earlier and
which had successfully escaped.

The defendant left the parking lot and drove out into the
street with his girlfriend, Pamela Stewart, riding behind him on
the motorcycle. The officer followed the defendant and learned
over the radio that the motorcycle-was not a stolen vehicle, but
that the license plate had expired. The defendant pulled into
another parking lot, and the officer, thinking the defendant was
going to stop, turned on his rotating red lights on the top of his
cruiser. The defendant then left the parking lot and took off at a
high rate of speed. The officer pursued him and activated his
emergency equipment (headlights, red lights, hazard flashers,
siren, etc.).

The chase continued for approximately 2 minutes through
residential streets. Although the speed limit in the area was 25
m.p.h., the speeds at which the defendant and the officer were
traveling exceeded the speed limit. Officer Haskell testified that
the defendant was going approximately 70 m.p.h., and that he
(the officer) was traveling up to 55 m.p.h. during the pursuit.
The defendant ran four stop signs during the chase. The officer

_testified that if he had been able to stop the defendant, he would
have arrested him for reckless driving.
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As the defendant approached the intersection of 43d and
Ohio Streets, heading west, he ran a stop sign and collided with
a Corvette automobile which had entered the intersection from
the north. Witnesses estimated the motorcycle’s speed at the
time of the collision as anywhere from 60 to 90 m.p.h. The
accident reconstruction expert testified that the motorcycle was
going 53 to 60 m.p.h., and the defendant testified he was going
under 50 m.p.h.

Upon impact, both the defendant and Stewart were thrown
from the bike. Stewart was thrown 131 feet from the point of
impact and struck her head on the concrete base of a light pole.
Stewart died of multiple skull fractures and brain damage. The
defendant was not seriously injured.

POLICE PROCEDURE ONPURSUIT OF VEHICLES

The evidence adduced during the offer of proof showed that
the officer was aware of police procedures regarding vehicle
pursuits; that he was supposed to consider road conditions,
traffic, pedestrian traffic, officer safety, and safety of those not
involved in the pursuit; and that he, the officer, did consider the
nature of the defendant’s crime, the speeds involved in the
pursuit, the residential location of the pursuit, the volume of
vehicle and pedestrian traffic, the time of day, the road
conditions, and the weather conditions. Although defendant’s
counsel indicated he had obtained several policies, orders, and
rulings that the police department has concerning motor vehicle
pursuits, those were not made a part of the record. The evidence
during the offer of proof did reveal that the officer believed
several times during the pursuit that the defendant was ending
the chase, that there were no children or pedestrians in the
streets, that traffic was light, and that the motorcycle went
substantially faster than the officer’s cruiser.

Defendant argues that he should have been allowed to
present evidence of the police department’s policies on the
pursuit of motor vehicles in order to show that Officer Haskell’s
conduct contributed to the victim’s death. The defendant
contends that the evidence was necessary as bearing on the issue
of proximate cause.

Disregarding the fact that not knowing what the policies
were, we are unable to determine whether they might be
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relevant or not, we will discuss the general principles of
proximate cause as may be applicable in this case.

Proximate cause has been defined by this court as “a moving
or effective cause or fault which, in the natural and continuous
sequence, unbroken by an efficient intervening cause, produces
the death and without which the death would not have
occurred.” State v. Sommers, 201 Neb. 809, 811-12, 272
N.W.2d 367, 369 (1978). “ ‘Itis the efficient cause, the one that
necessarily sets in operation the factors that accomplish the
death. ... ” Statev. Lytle, 194 Neb. 353, 358,231 N.W.2d 681,
685 (1975); State v. Harris, 194 Neb. 74, 230 N.W.2d 203 (1975).

A helpful explanation was given in State v. Dixon, 222 Neb.
787, 796-97, 387 N.W.2d 682, 688 (1986), quoting in part from
Statev. Spates, 176 Conn. 227,405 A.2d 656 (1978):

Conduct is a cause of an event if the event in question
would not have occurred but for that conduct; conversely,
conduct is not a cause of an event if that event would have
occurred without such conduct. . . .

“_..An act or omission to act is the proximate cause of
death when it substantially and materially contributes, in a
natural and continuous sequence, unbroken by an
efficient, intervening cause, to the resulting death. It is the
cause without which the death would not have occurred
and the predominating cause, the substantial factor, from
which death follows as a natural, direct and immediate
consequence. [Citations omitted.] It is unnecessary for
‘proximate cause’ purposes that the particular kind of
harm that results from the defendant’s act be intended by
him. In many situations giving rise to criminal liability, the
harm that results is unintended, yet is directly or indirectly
caused by an act of the defendant. In such cases, where the
death or injury caused by the defendant’s conduct is a
foreseeable and natural result of that conduct, the law
considers the chain of legal causation unbroken and holds

the defendant criminally responsible.”
The trial court held that the defendant’s conduct was the
proximate cause of the victim’s death and that the officer’s
conduct was thus irrelevant. The defendant disagrees, claiming



STATE v. WILLIAM 89
Citeas 231 Neb. 84

that evidence of the officer’s contributory negligence may be
material to whether the defendant’s actions were a proximate
cause of death.
The case of State v. Rotella, 196 Neb. 741, 246 N.W.2d 74
(1976), is somewhat analogous to the present case. There, the
defendant, who allegedly was driving on the wrong side of the
road when he collided with the deceased’s car, was convicted of
motor vehicle homicide. On appeal, he complained of the trial
court’s refusal to allow him to present evidence that the
deceased had a quantity of amphetamines in his system
sufficient to impair his decisionmaking ability. The trial court
determined this evidence to be irrelevant.
This court defined the issue thus: “Essentially what
defendant is seeking to prove is contributory negligence on the
part of the deceased. However, contributory negligence is not a
defense to a charge of motor vehicle homicide. The issue is
whether defendant’s violation of law was a contributing factor
to the death.” (Emphasis supplied.) Id. at 743, 246 N.W.2d at
76. The court then cited from other decisions holding that
negligence or unlawful acts by another will not absolve the
defendant.
“When one drives a motor vehicle in violation of law
pertaining to the operation of such vehicles on the public
highway, and, in so doing, as a result of the violation of
law, causes death to another, he is guilty of manslaughter,
and neither contributory negligence of deceased nor the
driver of the car in which deceased was riding when killed,
can be invoked to relieve the former of criminal
responsibility.”

Id. at 744,246 N.W.2d at 76, citing Vaca v. State, 150 Neb. 516,

34 N.W.2d 873 (1948).
“In criminal cases prosecuted under the motor vehicle
homicide act, the negligence or unlawful acts of another
driver which proximately contributed to the death, as
distinguished from an independent intervening cause
thereof, [are] not a defense if the evidence is sufficient to
sustain a conclusion beyond a reasonable doubt that the
defendant’s negligence or unlawful acts were also a
proximate cause of the death of another.”
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Rotella, supra at 744, 246 N.W.2d at 76, citing Hoffman v.
State, 162 Neb. 806, 77 N.W.2d 592 (1956).

The reasoning of the foregoing cases extends to the present
circumstances. Regardless of whether the officer violated
police policy or was negligent in his decision to pursue the
defendant at high speeds, the defendant’s actions were still a
proximate cause of the death. The defendant’s flight from the
officer, his high rate of speed, and his failure to stop at the final
stop sign all made up “ ‘the cause without which the death
would not have occurred . . . > ” State v. Dixon, 222 Neb. 787,
797, 387 N.W.2d 682, 688 (1986). Under these facts, the
officer’s actions, even if incorrect, did not serve to negate the
conclusion that it was the defendant’s conduct which was “ ‘the
efficient cause, the one that necessarily [set] in operation the
factors that accomplish[ed] the death. . .. ” State v. Lytle, 194
Neb. 353, 358,231 N.W.2d 681, 685 (1975). “The fact that some
other agency combined with the act of the defendant to cause
the death is not a defense unless the other agency is an efficient
intervening cause.” State v. Meints, 212 Neb. 410, 414, 322
N.W.2d 809, 812 (1982).

In State v. Machmuller, 196 Neb. 734, 246 N.W.2d 69 (1976),
wherein the defendant who had threatened officers with a
loaded gun taken from the officers’ car argued that if the
officers had followed their own procedure of locking the car
door the incident would never have happened, the court stated
that “[t]his effort to shift the blame for what occurred to the
police officers by introducing an argument based upon
proximate cause does not impress us.” Id. at 737-38, 246
N.W.2d at 71.

There is no merit to defendant’s first argument.

SUSPENDED LICENSE OF OTHER DRIVER

Subsequent to the collision, the driver of the Corvette was
issued a citation for driving while his license was suspended.
The defense argued that the evidence was probative of
proximate cause; that is, the fact that the driver knew his license
was suspended could have affected his driving as he heard
police sirens approaching.

On appeal, the defendant’s one-sentence argument on the
issue is simply that the evidence was probative of the Corvette
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driver’s contributory negligence, which is relevant to the issue
of proximate cause. Much of the prior discussion of proximate
cause is applicable as well to this argument.

Moreover, the defendant has not shown how he was hurt by
the exclusion of the evidence. The defense was allowed to
thoroughly explore the conduct of the Corvette driver on the
evening of the accident. Evidence was presented as to the
Corvette’s speed, the driver’s visibility, and other factors
bearing on the driver’s role in the collision. The driver himself
testified and was cross-examined. The defense was given
sufficient opportunity to investigate and present evidence as to
whether the Corvette driver was negligent, regardless of
whether evidence was presented about the suspended license.

Finally, the dicta in Benton v. State, 124 Neb. 485, 247 N.W.
21 (1933), to the contrary notwithstanding, we held in Crandall
v. Ladd, 142 Neb. 736, 744, 7 N.W.2d 642, 647 (1943), “We are
not unmindful of the rule that a violation of a statute or
ordinance enacted in the interest of public safety is evidence of
negligence [citations omitted] but the rule cannot be made
applicable unless there is some causal relatlon between the
violation and an accident.”

OPINION EVIDENCE OF LAY WITNESS

Jershin v. Becker, 217 Neb. 645, 351 N.W.2d 48 (1984),
although a civil case, decided nearly the same question as is
presented here. In Jershin, the plaintiff assigned as error the
court’s refusal to allow an eyewitness to testify with regard to
the avoidability of the accident. This court held:

Opinion testimony by a lay witness is permitted only
where it is rationally based on the perception of the witness
and it is helpful to a clear understanding of his testimony
or the determination of a fact in issue. Neb. Rev. Stat.
§ 27-701 (Reissue 1979). It is generally admissible where it
is necessary and advisable as an aid to the jury, but it
should be excluded whenever the point is reached at which
the trier of fact is being told that which it is itself entirely
equipped to determine. Brugh v. Peterson, 183 Neb. 190,
159 N.W.2d 321 (1968).

The questions asked of the witness sought his opinion
as to each party’s opportunity to avoid the accident. These
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were the precise issues to be determined by the jury. The
testimony would merely have been the witness’
conclusions, and would not be helpful to the jury in
resolving the issues. There was no abuse of discretion in
the exclusion of the opinions.
217 Neb. at 652, 351 N.W.2d at 53. The reasoning is equally
applicable to the present case. An essential issue for the jury to
decide was whether the defendant caused the collision leading
to Stewart’s death. The opinion evidence the defense sought to
introduce was intended to have decided the issue for the jury.

In discussing the provisions of Neb. Rev. Stat. § 27-701
(Reissue 1985), this court explained, * ‘It is based on the
premise that the lay witness’ function is to describe what he has
observed and that the trier of fact will draw the conclusion from
the facts observed and reproduced by the witness. . . .’ ” Belitz
v. Suhr, 208 Neb. 280, 285, 303 N.W.2d 284, 288 (1981),
quoting from the comment to the Proposed Nebraska Rules of
Evidence, rule 701 at 107 (1973).

Finally, the full extent of the offer of proof on this issue was a
statement by counsel that “I think if they can be properly
qualified as far as foundation and as far as being experienced
drivers and if their opinions are helpful, they should be allowed
to testify as to their opinion regarding the driving of the
Corvette by Rodney Jenson.”

There is no merit to any of the errors assigned by the
defendant, and the judgment of the district court is affirmed.

AFFIRMED.
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CARPENTER PAPER COMPANY OF NEBRASKA, APPELLANT, V. LAKIN
MEAT PROCESSORS, INC., AND CHARLES E. LAKIN, APPELLEES.
435N.W.2d 179

Filed February 10, 1989. No. 87-134.

1. Debtors and Creditors: Conveyances: Fraud: Equity. A creditor’s action to
declare a conveyance fraudulent invokes the equity jurisdiction of a trial court.

2. Corporations: Equity: Liability: Debtors and Creditors. Proceedings seeking
disregard of the corporate entity, that is, seeking to pierce the corporate veil to
impose liability on a shareholder for a corporation’s debt or other obligation, are
equitable actions.

3. Equity: Appeal and Error. On appeal to this court, an equity action is reviewed
de novo on the record, subject to the rule that where credible evidence is in
conflict, this court may consider the fact that the trial court observed the
witnesses and accepted one version of the facts over another.

4. Corporations: Fraud. When a corporation is or becomes the mere alter ego, or
business conduit, of a person, it may be disregarded.

. Some of the factors which are relevant in determining to
disregard the corporate entity on the basis of fraud are (1) grossly inadequate
capitalization, (2) insolvency of the debtor corporation at the time the debt is
incurred, (3) diversion by the shareholder or shareholders of corporate funds or
assets to their own or other improper uses, and (4) the fact that the corporation is
a mere facade for the personal dealings of the shareholder and that the
operations of the corporation are carried on by the shareholder in disregard of
the corporate entity.

6. Corporations: Fraud: Debtors and Creditors. The separate entity concept of the
corporation may be disregarded where the corporation is a mere shell, serving no
legitimate business purpose, and is used as an intermediary to perpetuate fraud
on the creditors.

Appeal from the District Court for Douglas County: PauL J.
HickmaN, Judge. Reversed and remanded for further
proceedings.

Monte Taylor, of Taylor, Connolly & Kluver, and Carolyn A.
Rothery for appellant.

W. Patrick Betterman and Mary Lou Perry, of Zweiback,
Flaherty, Betterman & Lamberty, P.C., for appellees.

HasTings, C.J., GRANT, and FAHRNBRUCH, JJ., and HENDRIX
and OLBERDING, D. JJ.

HasTings, C.J.
Plaintiff, Carpenter Paper Company of Nebraska, brought
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this action in equity against defendants, Lakin Meat
Processors, Inc., and Charles E. Lakin, seeking to set aside as a
fraudulent conveyance an assignment to Lakin of the proceeds
from the sale of substantially all of Lakin Meat’s assets and to
pierce the corporate veil to hold Lakin personally liable for a
judgment debt of the corporation. Following trial to the court,
both causes of action were ordered dismissed. Carpenter Paper
appeals from the judgment of the district court.

Plaintiff’s eight assigned errors may be summarized as
follows: The court erred (1) in failing to find that the
assignment of assets from Lakin Meats to Lakin to repay loans
made to the corporation constituted a fraudulent conveyance
and (2) in failing to permit the corporate veil to be pierced in
order to hold Lakin personally liable for the debts of the
corporation.

A creditor’s action to declare a conveyance fraudulent
invokes the equity jurisdiction of a trial court. Brown v.
Borland, 230 Neb. 391, 432 N.W.2d 13 (1988); Gifford-Hill &
Co. v. Stoller,221 Neb. 757,380 N.W.2d 625 (1986).

Proceedings seeking disregard of the corporate entity, that is,
seeking to pierce the corporate veil to impose liability on a
shareholder for a corporation’s debt or other obligation, are
equitable actions. Southern Lumber & Coalv. M. P. Olson Real
Est.,229 Neb. 249, 426 N.W.,2d 504 (1988).

On appeal to this court, an equity action is reviewed de novo
on the record, subject to the rule that where credible evidence is
in conflict, the Supreme Court may consider the fact that the
trial court observed the witnesses and accepted one version of
the facts over another. Obermeier v. Bennett, 230 Neb. 184, 430
N.W.2d 524 (1988).

Lakin Meat was incorporated in the fall of 1975. Throughout
the existence of the corporation, Lakin, who grew up on a farm
near Emerson, Iowa, was the president and either the sole
shareholder or the majority shareholder. Although the
corporation was capitalized at $100,000, there is no indication
that any more than $75,000 was paid. However, during the
course of the operation of the business, Lakin made personal
loans to the corporation on a regular basis at 10 percent interest.
The loan balance reached the sum of $!/2 million in May of 1979
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and rose to balances over $1 million by December 1979. The
loan balance was reduced to $37,642.60 by May of 1982. The
business of Lakin Meat was the purchase, slicing, packaging,
and sale of beef livers to retail outlets.

The original debt of Lakin Meat to Lakin and all subsequent
advances were covered at all times by a security interest in all the
tangible and intangible personal property of Lakin Meat,
including furniture, machinery and equipment, inventory,
accounts receivable, and notes. Lakin’s security interest was
perfected by the filing of a financing statement in the office of
the Douglas County clerk on June 14, 1976.

Lakin has been involved in Charles E. Lakin Enterprises and
various other sole proprietorships and corporations. Lakin
Meat maintained a checking account in its name with the
Emerson State Bank in Emerson, Iowa. Lakin also maintained
a checking account in the name of Charles E. Lakin with the
American National Bank in Omaha, Nebraska. The American
National account was used as a “sweep account.” As checks
were received by some of Lakin’s various businesses, including
Lakin Meat, the checks were deposited into the American
National account.

For every business except Lakin Meat that used the
American National account, the exact amount of deposited
money would be transferred out of the American National
account into the correct account within a few days of receipt.
When Lakin Meat needed to have money transferred from the
American National account to the Emerson account, someone
from Lakin Meat would call the Emerson State Bank and the
bank would deposit into Lakin Meat’s account a no-signature
check on the American National account in the amount
requested. Lakin Meat’s money was always transferred in
round numbers, rather than in the exact amount paid to Lakin
Meat, and deposited in the American National account. The
claimed purpose of this arrangement was to permit quicker
clearance of the checks written to Lakin Meat by its customers.

Lakin Meat had its own place of business, had its own
employees, and had a separate office within the Lakin Building
for accounting and bookkeeping work. In addition, Lakin
Meat had its own letterhead, had its own phone listed under its
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own name, and used its own invoices. Checks from customers
for accounts receivable were received in the name of Lakin
Meat. Lakin Meat had a separate checking account in its own
name. Lakin Meat kept a corporate minutes book, kept its
books and records separate from the books and records of
Lakin’s other business entities, and filed separate tax returns.

In March 1981, Lakin Meat sold substantially all of its assets
to Prime Meat Processors. Prime Meat agreed to pay $450,000
for Lakin Meat’s fixed assets and to buy Lakin Meat’s inventory
and supplies for cost. In order to transfer Lakin Meat’s assets to
Prime Meat free and clear of all liens and encumbrances as
required by the agreement, Lakin had to consent to the sale so
that his security interest would be released. Lakin agreed to give
such consent if Lakin Meat would grant him a new security
interest in all remaining assets and transfer all proceeds of the
sale to him. The agreement was filed in the office of the county
clerk for Douglas County on April 15, 1981.

At the closing of the sale, Prime Meat executed and delivered
a $450,000 promissory note for the fixed assets and a
$196,709.37 promissory note for the inventory. Lakin Meat
endorsed the two notes to Lakin.

At the time of the sale, Lakin Meat owed Lakin
$1,016,451.11: $853,000 in principal and $163,451.11 in
accrued interest. After the sale, Lakin made additional loans to
Lakin Meat in the principal amount of $271,500. Subsequently,
Lakin Meat made payments of principal and interest to Lakin
in the amount of $1,252,766.04, leaving indebtedness in the
principal amount of $37,642.60 plus interest. At trial both
Lakin and Thomas Pribil, an assistant to Lakin in the
management of his various businesses and the owner of 10,000
shares of the stock of Lakin Meat, testified that at the time
Lakin Meat made payment on the debt to Lakin, it was believed
Lakin Meat had sufficient funds from which to pay off all
creditors. According to these witnesses, it was not until May of
1981, when one of Lakin Meat’s accounts receivable in the
approximate sum of $75,000 proved to be uncollectible, that
Lakin Meat was unable to meet the demands of all its creditors.

Carpenter Paper was one of Lakin Meat’s creditors. Out of
the hundreds of transactions between the two parties in which,
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normally, Lakin Meat always paid its accounts in time to receive
the regular discount, a dispute arose over five invoices dated
July 9, 1979, March 31, 1980, February 19, 1981, March 3,
1981, and March 10, 1981. On the four invoices other than the
one dated March 31, 1980, Carpenter Paper claimed Lakin
Meat improperly took discounts for prompt payment
(apparently totaling some $30) and, therefore, did not pay
enough. On the invoice dated March 31, 1980, Lakin Meat
refused to pay that portion of the invoice relating to printed
liver film which Lakin Meat claimed was defective. Lakin Meat
apparently did pay something in excess of $900 on that
particular invoice, but the disputed item which was not paid
was approximately $5,900. Sometime after the sale of the assets
toPrime Meat, Carpenter Paper commenced suit against Lakin
Meat in the district court for Douglas County to recover on the
disputed amount. On July 7, 1982, Carpenter Paper obtained a
default judgment against Lakin Meat in the principal amount
of $5,923.28. Unable to find assets of Lakin Meat with which to
satisfy its judgment, Carpenter Paper brought the action which
is the subject of this appeal.

We find it unnecessary to discuss Carpenter Paper’s claim
concerning an assignment in fraud of creditors for the reason
that we conclude from a de novo review of the record that Lakin
Meat was a mere corporate shell, an alter ego of Charles E.
Lakin, and we must therefore disregard the corporate entity.

When a corporation is or becomes the mere alter ego, or
business conduit, of a person, it may be disregarded. J. L.
Brock Bldrs., Inc. v. Dahlbeck, 223 Neb. 493, 391 N.W.2d 110
(1986).

“Some of the factors which are relevant in determining to
disregard the corporate entity” on the basis of fraud are:
“(1) Grossly inadequate capitalization; (2) Insolvency of
the debtor corporation at the time the debt is incurred; (3)
Diversion by the shareholder or shareholders of corporate
funds or assets to their own or other improper uses; and
(4) The fact that the corporation is a mere facade for the
personal dealings of the shareholder and that the
operations of the corporation are carried on by the
shareholder in disregard of the corporate entity.”
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Id. at 498, 391 N.W.2d at 115, quoting United States Nat. Bank
of Omahav. Rupe, 207 Neb. 131,296 N.W.2d 474 (1980).

Lakin Meat was a subchapter S corporation. Its gross
receipts grew to $5 million by fiscal yearend February 29, 1980.
Dividends of $200,000 were paid to Lakin in December of 1976
and of $98,000 in May of 1978. The capital was never increased.

Laurence Lanphier, Jr., a C.P.A., testified for the plaintiff
and based his testimony on a study done by Robert Morris &
Associates. According to Lanphier, in determining adequate
capitalization of corporations, he found that as to the ratio of
assets to debt, the corporations in the upper quartile of the
Robert Morris study would have a ratio of 2.7 to 1, the middle
quartile 1.8 to 1, and the lower quartile 1 to 1. Lakin Meat, in
1976, had a ratio of .65 to 1. Using the debt to net worth test, he
said that corporations in the upper quartile would normally be
found to have such a ratio of .6 to 1 and those in the lower
quartile 5.1 to 1. Lakin Meat had a ratio of 7.32 to 1. Based on
these tests, it was his opinion that Lakin Meat was thinly
capitalized. However, on cross-examination, he gave the
opinion that it was grossly inadequately capitalized based on
the fact that it ran an overdraft of $100,000 in the bank for 6
years.

William Sweet and Pribil, witnesses for the defendants,
simply stated that in their opinion the capitalization was
adequate.

Concerning the matter of insolvency, there appear to be two
different types of insolvency: equity insolvency, when an entity
is unable to currently meet its obligations; and bankruptcy-type
insolvency, where the fair value of the assets is exceeded by the
amount of its debt. Lanphier gave as his opinion that Lakin
Meat was insolvent in the equity sense from its inception down
to the final sellout and insolvent in the bankruptcy sense from
February 1980 to the end. Opinion testimony of defendants’
two witnesses was to the contrary.

It is true that during the life of Lakin Meat, it apparently was
able to and did pay all of its creditors on a regular basis except
for the default involving Carpenter Paper. However, Lanphier
apparently took into consideration that at all times, beginning
in 1978, Lakin held notes payable on demand in amounts
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varying from $214,000 to over $1 million. This was the result of
approximately 225 separate cash advances made by Lakin over
the course of 3 years, one advance being as large as $340,000. In
the event that Lakin at any time during that 3-year period would
have called these notes, Lakin Meat would have been unable to
pay them.

Other than the two dividends totaling almost $300,000, and,
of course, the final payoff in excess of $1 million, there was no
evidence of diversion of corporate funds or assets to Lakin’s
own use.

In spite of defendants’ claims of separate names, bank
accounts, office addresses, loans, security interests, etc., the
fact remains, readily apparent from an examination of this
record, that Lakin Meat was Charles E. Lakin. He controlled
the corporation’s every move. He ran it as he saw fit. The
claimed separate identity was simply a series of complicated and
innovative books and accounts. There was a unity of interest as
far as Lakin and Lakin Meats were concerned, contrary to the
factors in J. L. Brock Bldrs., Inc. v. Dahlbeck, 223 Neb. 493,
391 N.W.2d 110 (1986). The separate entity concept of the
corporation may be disregarded where the corporation is a
mere shell, serving no legitimate business purpose, and is used
as an intermediary to perpetuate fraud on the creditors. Lakin’s
manipulations of the business permitted him to, and he did,
terminate the corporation for his own financial well-being to
the prejudice of the corporation’s creditors.

The judgment of the district court is reversed and the cause
remanded for further proceedings consistent with this opinion.
Costs are taxed to the appellee Charles E. Lakin.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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WEST TowN HOMEOWNERS ASSOCIATION, INC., A NEBRASKA
CORPORATION, APPELLEE, V. MICHAEL D. SCHNEIDERET AL,
APPELLANTS, HOME FEDERAL SAVINGS AND LOAN ASSOCIATION OF
NEBRASKAETAL., APPELLEES.

435 N.W.2d 645

Filed February 10, 1989. No. 87-154.

1. Summary Judgment. Summary judgment is an extreme remedy and should be
awarded only when an issue is clear beyond all doubt. It is proper when the
pleadings, depositions, admissions, interrogatories, and affidavits in the record
disclose that there is no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from material facts, and when the moving party is
entitled to judgment as a matter of law.

. A party moving for summary judgment has the burden of showing that
no genuine issue as to any material fact exists. Thereafter, the burden of
producing contrary evidence shifts to the party opposing the motion.

3. Foreclosure: Proof: Mortgages: Liens. In a foreclosure suit, the mortgagee must
prove the existence of the mortgage lien, the amount and priority thereof,
default, and the right to a decree directing sale of the premises in satisfaction
thereof.

4. Foreclosure: Liens. The purpose of a foreclosure proceeding is not to create a
lien but, rather, to enforce one already in existence, to ascertain the amount of
the lien and its priority, and to obtain a decree directing the sale of the property.

5. Liens: Words and Phrases. A lien has been characterized in this jurisdiction asan
obligation, tie, duty, or claim annexed to or attaching upon property by the
common law, equity, contract, or statute. A lien is perhaps most accurately
described as a right afforded by law to have an obligation satisfied out of
particular property.

6. Foreclosure: Mortgages: Liens: Parties. Where junior mortgagees are made
parties to the foreclosure proceeding, the decree is a foreclosure of all mortgage
liens, and junior mortgagees cannot prevent a sale; their rights are sufficiently
protected by the opportunity to purchase the property at the sale or to pay off
the prior encumbrance prior to the sale.

7. Foreclosure. The confirmation of the sale and delivery of the sheriff’s deed
made under a decree of foreclosure will bar all equity of redemption of junior
encumbrances.

8. Foreclosure: Mortgages. In foreclosure, if, after the sale of the property and
satisfaction of the mortgage, a surplus remains, the court has full power to
determine the interests of all parties in the surplus and to do complete and final
justice between the parties.

Appeal from the District Court for Buffalo County:
DewAYNE WOLF, Judge. Affirmed as modified.
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David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson,
P.C., for appellants.

Terri S. Harder, of Jacobsen, Orr, Nelson & Wright, P.C., for
appellee West Town Homeowners Association.

Hastings, C.J., WHITE, and CAPORALE, JJ., and REAGAN,
D.J., and CoLwELL,D.J., Retired.

CoLwelLL, D.J., Retired.

Plaintiff, West Town Homeowners Association, Inc., a
nonprofit homeowners association, brings suit to foreclose a
lien for nonpayment of assessments on “Tract F, also known as
Lot F, West town Second Addition (Subdivision), a subdivision
in the City of Kearney, Buffalo County, Nebraska,” pursuant to
the terms of a recorded originating declaration of the
association. Owners defendants, Michael D. Schneider
(Schneider) and Michael D. Schneider, trustee (Trustee), had
not paid assessments since July 1985. The trial court granted
summary judgment in favor of West Town, assigned priorities
of liens, and ordered the sale of Lot F. Defendants Schneider,
Trustee, and S & H Enterprises, a Nebraska partnership,
appeal. We affirm.

This being an equity action, this court reviews the matter de
novo, reaching independent conclusions of fact and law.

These facts have little dispute. On February 19, 1976, J.S.R.,
Inc., the owner of Lots A through G, Westown Second
Subdivision, Buffalo County, Nebraska, executed and filed
with the register of deeds for Buffalo County a declaration
referring to the last-described lots and providing for extensive
rules and regulations for the creation and administration of an
association of member homeowners. Included are these
provisions:

Declarant hereby declares that all of the properties
described above shall be held, sold, and conveyed subject
to the following easements, restrictions, covenants . . .
which shall run with the real property above described
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ARTICLE 11

Section 1. Every owner of alot . . . shall be a member of
the Association. . ..

ARTICLE IV
Section 1. . . . [EJach Owner of any Lot by acceptance
of a deed therefor . . . is deemed to covenant and agree to

pay to the Association: (1) Regular annual maintenance
assessments . . . (2) Assessments for capital improvements
.... The Regular and Special Assessments . . . shall be and
constitute until paid a continuing charge against and lien
upon such lot or property against which each such

assessmentismade. . ..

Section 6. . . . The [assessment] due dates shall be
established by the Board of Directors. . ..

Section 7. . . . Any assessment not paid within thirty

(30) days after the due date shall bear interest from the due
date at the rate of nine per cent (9%) per annum. The
Association may bring an action at law against the Owner
personally obligated to pay the same, or foreclose the lien
against the property in the same manner as provided by
law for foreclosing of mortgages. . . .

Section 8. The lien of the assessments provided for
herein shall be subordinate to the lien of any first
mortgage.

In 1976, Schneider became the record owner of Lot F. On
August 5, 1976, Schneider gave Home Federal Savings and
Loan Association of Lexington, now Home Federal Savings
and Loan Association of Nebraska (Home), a mortgage on Lot
F to secure his note for $37,900. All parties agree that this
recorded mortgage is a first lien on Lot F. On March 9, 1981,
Schneider gave defendant Union Bank and Trust Company
(Union) a mortgage, which was duly recorded on March 11, on
Lot F (also describing other land) to secure his $75,000 note. At
a regular meeting of the association held July 27, 1982, the
assessment on each lot was fixed at $1,080 per year, payable $90
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per month beginning September 1, 1982. None of those
assessments for Lot F have been paid since July 1985. On
December 31, 1985, Schneider gave a duly recorded mortgage
on Lot F to S & H Enterprises, a Nebraska partnership
(Schneider and Robert Hyde, partners), to secure a $40,000
demand note. No proceedings at law have been commenced by
West Town to recover the unpaid assessments. None of the
described secured notes were in default at the time judgment
was entered.

Summary judgment is an extreme remedy and should be
awarded only when an issue is clear beyond all doubt. It is
proper when the pleadings, depositions, admissions,
interrogatories, and affidavits in the record disclose that there is
no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from material facts, and when the
moving party is entitled to judgment as a matter of law. Chadd
v. Midwest Franchise Corp., 226 Neb. 502, 412 N.W.2d 453
(1987).

A lien has been characterized in this jurisdiction as an
obligation, tie, duty, or claim annexed to or attaching upon
property by the common law, equity, contract, or statute. A lien
is perhaps most accurately described as a right afforded by law
to have an obligation satisfied out of particular property. See
Dupuy v. Western State Bank, 221 Neb. 230, 375 N.W.2d 909
(1985). In a foreclosure suit, the mortgagee must prove the
existence of the mortgage lien, the amount and priority thereof,
default, and the right to a decree directing sale of the premises in
satisfaction thereof. Walker Land & Cattle Co. v. Daub, 223
Neb. 343, 389 N.W.2d 560 (1986).

The purpose of a foreclosure proceeding is not to create a lien
but, rather, to enforce one already in existence, to ascertain the
amount of the lien and its priority, and to obtain a decree
directing the sale of the property. See Northwestern Mut. Life
Ins. Co. v. Nebraska Land Corp., 192 Neb. 588, 223 N.W.2d
425(1974).

West Town filed its foreclosure petition on March 12, 1986,
alleging an $810 lien on Lot F for assessments due and unpaid
from July 1985 to March 1986, subject to the first lien of
Home’s mortgage. Defendants Home, Union, and S & H
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Enterprises were alleged as having some claim by reason of
recorded mortgages. Defendants Schneider, Trustee, and S& H
demurred to the petition, which demurrer, after hearing, was
denied. Those defendants joined in an answer that preserved
their demurrer and that denied generally the petition.
Defendants Home and Union answered. On November 17,
1986, West Town filed its motion for summary judgment. On
December 1, 1986, defendant S & H filed a cross-petition
alleging its mortgage was superior to West Town’s lien. At the
hearing on December 22, 1986, summary judgment was entered
for West Town.

A party moving for summary judgment has the burden of
showing that no genuine issue as to any material fact exists.
Thereafter, the burden of producing contrary evidence shifts to
the party opposing the motion. City Bank & Trust Co. v. Van
Andel, 220 Neb. 152,368 N.W.2d 789 (1985).

In support of its motion, West Town filed copies of the
pleadings, requests for admissions, interrogatories and
answers, affidavits, certified copies of four prior lawsuits
between West Town and Schneider relating to the collection of
unpaid assessments on Lot F, and other records. This evidence
shows that there was no genuine question of material fact at
issue, and West Town was entitled to judgment as a matter of
law. The countershowing made by appellants was limited to
affidavits, one with attachments, indicating that the notes
secured by the mortgages held and owned by Home, Union,
and S & H were not in default.

The trial court granted West Town’s motion, finding that
there were no genuine issues of material fact and that West
Town was entitled to judgment as a matter of law; that there
was due to Home on its note $34,297.19 and interest at 9!/4
percent, and its mortgage was a first lien on Lot F; that there
was due West Town $1,521.60 for unpaid assessments and
interest, which sum was a valid second lien on Lot F; and that
there was due Union on its note $23,318.89 with interest at 15'/2
percent, and its mortgage was a third lien on Lot F. The court
ordered that if the amount of West Town’s and Union’s liens was
not paid within 20 days, all equity of redemption in Lot F be
foreclosed; that Lot F be sold as upon execution and the
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proceeds be brought into court to be applied upon
confirmation of the sale to the costs and the sums found due;
and that all defendants except Home be foreclosed of all right,
title, interest, and equity of redemptioninand to Lot F.

Assignment of error No. 1 is as follows: “The Trial Court
erred in finding that the Plaintiff-Appellee could foreclose a
lien against real estate created by private contract between the
parties for non-payment of assessments.” This concerns
interpretation of the terms contained in the declaration.
Appellants argue that there are no clear provisions in the
‘declaration and proceedings that the assessments were
specifically made against Lot F and for the assessments’ due
dates. West Town claims the protection of res judicata in that
these issues were decided in its favor, as shown by the certified
records of four prior lawsuits between Schneider and West
Town. One lawsuit appeared in this court, West Town
Homeowners Assn. v. Schneider, 215 Neb. 905, 907, 341
N.W.2d 588, 590 (1983), wherein we said,

“Any right, fact, or matter in issue and directly
adjudicated upon, or necessarily involved in, the
determination of an action before a competent court in
which a judgment or decree is rendered . . . cannot again
be litigated between the parties and privies, whether the
claim or demand, purpose, or subject matter of the two
suits is the same or not.”

Dicta is noted in that reported case that West Town was a
condominium association subject to the Condominium
Property Act, Neb. Rev. Stat. §§ 76-801 to 76-823 (Reissue
1981). All of the parties in the case at bar agree that West Town
is not a condominium association subject to that act.

The defense of res judicata may be raised for the first time in
a summary judgment proceeding. DeCosta Sporting Goods,
Inc. v. Kirkland, 210 Neb. 815,316 N.W.2d 772 (1982).

West Town correctly argues that the issues of the liability of
Lot F for assessments and their due dates are established by the
prior proceedings, and res judicata applies. Further, the
declaration provides that the unpaid assessments on the lots
were a lien subject to being foreclosed in the same manner as the
foreclosure of mortgages.
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Assignment of error No. 2 reads: “The Trial Court erred in
failing to find the amounts owed to the fourth lien holder,
Defendant-Appellant S & H Enterprises, A Nebraska
Partnership.” That was an issue presented by the pleadings, and
the evidence shows that there was $40,000 due to S & H from
Schneider secured by the mortgage. The reason for the failure
of the trial court to make such a finding does not appear in the
record; however, such failure is harmless and not reversible
error, since it is clear that S & H’s mortgage lien was a fourth
priority (last), and no substantial right of any appellant was
affected. “A judgment will not be reversed by reason of any
error or defect in the proceedings which does not affect the
substantial rights of the adverse party.” Emery v. Mangiameli,
218 Neb. 740, 743, 359 N.W.2d 83, 86 (1984). See, also, Neb.
Rev. Stat. § 25-853 (1985). The findings and order of the trial
court are modified to show $40,000 was due from Schneider to
defendant S & H on a demand note secured by a mortgage on
Lot F that had a priority of a fourth lien on Lot F, which dien
was foreclosed as provided in the trial court’s decree.

Assignment of error No. 3 states: “The Trial Court erred in
its determination of the priority of the lien holders and the
amounts owed to the lien holders.” All parties agree that
Home’s mortgage is a first lien. Appellants argue that since
Union’s mortgage was filed March 11, 1981, prior to the
attachment of the assessment lien on August 1, 1985, Union’s
mortgage was second in priority, and, therefore, West Town’s
lien was a third lien, apparently on the theory that priority
depends upon the time when the lien attached. See Omaha Nat.
Bank v. Continental Western Corp., 203 Neb. 264, 278 N.W.2d
339 (1979). West Town’s response is twofold: (1) The appellants
do not have standing to appeal the priority issue, and (2) the
declaration’s article IV, § 8, provides in part, “The lien of the
assessments provided for herein shall be subordinate to the lien
of any first mortgage,” and, by interpretation, all liens, except
Home’s, are inferior to the assessment liens.

Ordinarily, Union, as the owner-holder of the “Union
mortgage,” would be the party having standing to object to that
part of the judgment assigning third priority to its mortgage;
however, in Federal Farm Mtg. Corporation v. Ganser, 145
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Neb. 589, 592, 17 N.W.2d 613, 615 (1945), a mortgage
foreclosure action, the court held that the mortgagor had
standing to object to the confirmation of a sale, stating, “ ‘An
appealable interest exists when the judgment or decree so
affects a party or privy to the record that he would derive a
substantial benefit from its modification or reversal.” ” From a
review of this record, there is no showing that appellants would
derive a substantial benefit from a modification of the
judgment on the issue of priority.

Further, “priority of a mortgage may be changed by
agreement of the parties.” Meek v. Gratzfeld, 223 Neb. 306,
311, 389 N.W.2d 300, 304 (1986). That same result was
accomplished here when Union admitted a third priority, the
only evidence at the summary judgment hearing was that the
Union mortgage had third priority, and defendants failed to
make either an objection or a contrary showing at the hearing,
as they were required to do. See City Bank & Trust Co. v. Van
Andel, 220 Neb. 152, 368 N.W.2d 789 (1985). The third claimed
error is without merit.

Assignment of error No. 4 sets out: “The Trial Court erred in
entering a Decree of Foreclosure and an Order of Sale pursuant
to a single filing of a Motion for Summary Judgment, when all
other lien holders neither join in nor file Motions for Summary
Judgment.” Apparently, appellants’ argument is that upon the
foreclosure of West Town’s lien, the mortgage liens of Union
and S & H survive as viable liens unless each joins in the
application for foreclosure of all liens. No authorities are cited,
and the law is otherwise. Neb. Rev. Stat. § 25-1330 (Reissue
1985) is West Town’s authority to make application for
summary judgment. Where junior mortgagees are made parties
to the foreclosure proceedings, the decree is a foreclosure of all
mortgage liens, and junior mortgagees cannot prevent a sale;
their rights are sufficiently protected by the opportunity to
purchase the property at the sale or to pay off the prior
encumbrance prior to the sale. See Keller v. Boehmer, 130 Neb.
763, 266 N.W. 577 (1936). The confirmation of the sale and
delivery of the sheriff’s deed made under a decree of foreclosure
will bar all equity of redemption of junior encumbrances. See
Shackley v. Homer, 87 Neb. 146, 127 N.W. 145 (1910). If, after



108 231 NEBRASKA REPORTS

the sale of the property and satisfaction of the mortgage, a
surplus remains, the court has full power to determine the
interests of all parties in the surplus and to do complete and
final justice between the parties. See Northwestern Mut. Life
Ins. Co. v. Nebraska Land Corp., 192 Neb. 588, 223 N.W.2d
425(1974).

Assignment of error No. 5 reads: “The Trial Court erred in
finding that there was no genuine issue as to any material fact,
and that the Plaintiff-Appellee was entitled to a judgment as a
matter of law.” From a full reading of the record, there is no
genuine issue of any material fact, and, as a matter of law, the
trial court properly entered the summary judgment in favor of
West Town and against all defendants, subject only to the
modification of the court’s findings to state that defendant
Schneider owed defendant S & H $40,000 on a note dated
December 31, 1985, secured by a recorded mortgage on Lot F,
which is a fourth lien on Lot F, junior and inferior to the liens of
all other parties, and to include in the judgment the amount of
the S & H note to be paid as one of the liens within 20 days from
the judgment.

AFFIRMED AS MODIFIED.

BoNNIE BROWN, APPELLANT, V. BOARD OF EDUCATION OF THE
ScHOOL DISTRICT OF WILCcOX, COUNTY OF KEARNEY, A POLITICAL
SUBDIVISION OF THE STATE OF NEBRASKA, APPELLEE.
435N.W.2d 184

Filed February 10, 1989. No. 87-271.

1. Records: Appeal and Error. The requirement that a transcript of the proceedings
in the lower tribunal be filed with a petition in error is mandatory and
jurisdictional.

: . In a proceeding in error, additional evidence may not be
received, and the issues must be determined solely from the transcript filed with
the petition.

Appeal from the District Court for Kearney County
WiLLiAM G. CAMBRIDGE, Judge. Affirmed.
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Mark D. McGuire, of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellant.

Kent E. Person, of Person, Dier,' Person & Osborn, for
appellee.

BosLauGH, CAPORALE, SHANAHAN, and GRANT, JJ., and
CARLSON,D.J.

PER CURIAM.

This is an appeal in a proceeding in error to review the order
of the board of education of the Wilcox, Nebraska, school
district terminating the employment of the plaintiff, Bonnie
Brown, as a teacher.

The original petition in error does not appear in the record
filed in this court. The amended petition in error alleged that
the plaintiff is a certificated teacher who was employed by the
defendant district for the 1985-86 contract year. At a hearing on
May 9, 1986, the board of education considered the termination
of the plaintiff’s contract, and on May 12, it terminated her
contract,

The trial court found that the plaintiff was a “probationary
certificated employee” as defined in Neb. Rev. Stat.
§ 79-12,107(3) (Reissue 1987) and that the plaintiff had failed to
establish any error in the proceedings of the board of the
defendant district. The trial court affirmed the order of the
board not renewing the plaintiff’s contract for the 1986-87
school year. The plaintiff has appealed.

In this court the plaintiff contends that the trial court erred in
determining that the board of the defendant district could
refuse to renew the plaintiff’s contract and that the record
supports the action of the board. We do not reach the plaintiff’s
contentions, because the record before us is not sufficient to
permit such areview of the action of the board.

Neb. Rev. Stat. § 25-1905 (Reissue 1985) requires that a
transcript of the proceedings containing the final judgment or
order sought to be reversed, vacated, or modified be filed with
the petition. This requirement is mandatory and jurisdictional.
Additional evidence may not be received, and the issues must be
determined solely from the transcript filed with the petition.
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School Dist. No. 39 v. Farber, 215 Neb. 791, 341 N.W.2d 320
(1983); Jackson v. Jensen, 225 Neb. 671, 407 N.W.2d 758
(1987); Downer v. IThms, 192 Neb. 594, 223 N.W.2d 148 (1974);
Ananiav. City of Omaha, 170 Neb. 160, 102 N.W.2d 49 (1960).

At the trial in the district court, a transcript of the
proceedings before the board was received in evidence without
objection as exhibit 1, and an uncertified “Bill of Exceptions”
was received as exhibit 2. No filing marks appear on exhibit 1 to
indicate that it was filed with the petition in error as in Ostler v.
City of Omaha, 179 Neb. 515, 138 N.W.2d 826 (1965), and so
far as the record indicates, no transcript was filed with the
amended petition in error. However, since the statements of
counsel made on the record at the time exhibit 1 was offered at
the trial in the district court indicate that a copy of exhibit 1 had
been filed in the office of the clerk of the district court at some
time, for the purposes of this opinion we assume exhibit 1 was a
copy of a transcript that was filed with the original petition in
CIror.

There is nothing in the record to indicate that the “Bill of
Exceptions,” received in evidence as exhibit 2, was a part of the
transcript filed in the district court. The fact that the “Bill of
Exceptions” was received in evidence is of no consequence,
because the case must be determined upon the basis of the
transcript filed with the petition .in error, and additional
evidence may not be received.

An examination of the transcript discloses no error in the
proceedings. The judgment is, therefore, affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. ELIJAH JONES, APPELLANT.
435N.W.2d 650

Filed February 10, 1989. No.87-1150.

1. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. A criminal
defendant seeking postconviction relief has the burden of establishing a basis for
such relief, and the findings of the district court will not be disturbed unless
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clearly erroneous. When the defendant in a postconviction motion alleges a
violation of his constitutional right to effective assistance of counsel as a basis
for relief, the standard for determining the propriety of the claim is whether the
attorney, in representing the accused, performed at least as well as a lawyer with
ordinary training and skill in the criminal law in the area. Further, the defendant
must make a showing of how the defendant was prejudiced in the defense of his
case as a result of his attorney’s actions or inactions.

2. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, the defendant must show that (1) counsel’s performance was deficient
and (2) such deficient performance prejudiced the defense.

. A convicted defendant seeking a reversal of the conviction or
sentence for the reason that counsel’s assistance was deficient must show a
reasonable probability that, but for counsel’s unprofessional errors, the result of
the proceeding would have been different. A reasonable probability is a
probability sufficient to undermine confidence in the outcome.

4. Trial: Effectiveness of Counsel: Witnesses. The decision to call, or not to call, a
particular witness, made by counsel as a matter of trial strategy, even if that
choice proves ineffective, will not, without more, sustain a finding of
ineffectiveness of counsel.

Appeal from the District Court for Douglas County: PauL J.
Hickman, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. -Spire, Attorney General, and Douglas J.
Peterson for appellee.

HasTtiNGs, C.J., WHiTE, and FAHRNBRUCH, JJ., and
FuHRMAN and WHITEHEAD, D. J]J. :

WHITE, J.

Defendant, Elijah Jones, appeals from an order of the
district court for Douglas County denying his motion for
postconviction relief. The thrust of defendant’s motion to
vacate and set aside judgment and sentence is a claim of
ineffective assistance of counsel.

In State v. Jones, 217 Neb. 435, 350 N.W.2d 11 (1984), this
court affirmed the judgment and sentence of the district court
for Douglas County which found the defendant guilty of first
degree murder and sentenced him to a term of life
imprisonment. One of the two errors we addressed in that
appeal was whether there was sufficient evidence to find the
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defendant guilty of premeditated first degree murder. The
defendant claimed that he was acting in self-defense and did not
have sufficient time to think about the shooting, therefore
rebutting any question of premeditation. In determining that
the defendant’s assignment of error lacked merit, we said:
“Based upon the testimony of eyewitnesses, the physical
evidence at the scene, and the expert testimony by the
pathologist, the jury could have concluded beyond a reasonable
doubt that Jones killed Kelly purposely and with deliberate and
premeditated malice, notwithstanding the conflict in the
evidence.” Id. at 439, 350 N.W.2d at 13. As noted above, there
was some conflict in the evidence. However, there were several
eyewitnesses who saw the defendant shoot and kill Elijah Kelly
on November 19, 1979. The evidence adduced at trial showed
that the defendant had gone to an Omaha cardroom twice
looking for the victim, once at 6 p.m. and later at 11:15 p.m.
When the defendant returned to the club the second time, the
victim was seated at a table playing cards. The defendant shot
the victim several times as he was attempting to get up from the
card table. While the victim was on the floor, apparently trying
to crawl away from the table, the defendant followed him
around the table, leaned over, and fired the remaining bullets
into the victim’s back. The evidence also showed that the victim
was dressed in ‘a manner that made concealment of a weapon
unlikely, and later investigation dlsclosed that there was no
weapon on the victim.

The defendant, in his motion, alleges that he was denied
effective assistance of counsel in that his counsel failed to
contact and call several witnesses whose testimony allegedly
would have established the defendant’s claim of self-defense.

A defendant seeking postconviction relief has the
burden of establishing a basis for such relief, and the
findings of the district court will not be disturbed on
appeal unléss clearly erroneous. [Citations omitted.]
“ “‘When the defendant in a postconviction motion alleges
a violation of his constitutional right to effective
assistance of counsel as a basis for relief, the standard for
determining the propriety of the claim is whether the

- attorney, in representing the accused, performed at least
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as well as a lawyer with ordinary training and skill in the
criminal law in the area. Further, the defendant must
make a showing of how the defendant was prejudiced in
the defense of his case as a result of his attorney’s actions
orinactions.” ”
State v. Painter, 229 Neb. 278, 280-81, 426N w.2d 513 515-16
(1988).

As we stated in State v. Hawthorne, 230 Neb. 343, 347, 431
N.W.2d 630, 633 (1988):

[T]o sustain a claim of ineffective assistance of counsel as
a violation of the sixth amendment to the U.S.
Constitution and thereby obtain reversal of a defendant’s
conviction, the defendant must show that (1) counsel’s
performance was deficient and (2) such deficient
performance prejudiced the defense, that is, a
demonstration of reasonable probability that, but for
counsel’s deficient performance, the result of the
proceeding would have been different.

A convicted defendant seeking a reversal of the conviction or
sentence for the reason that counsel’s assistance was deficient
must show a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have
been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome. State v.
Peery, 223 Neb. 556, 391 N.W.2d 566 (1986). '

A review of the record in the postconviction hearing reveals
that the defendant has failed to meet his burden. Of the
witnesses listed in the defendant’s motion whom the defendant’s
counsel failed to call or contact, we note that only one of them
witnessed the shooting. Further, the record shows that if that
particular witness had been called to testify, despite defendant’s
allegations to the contrary, that witness would have provided
testimony further incriminating the defendant. With regard to
the remaining witnesses, who were not eyewitnesses to the
shooting, we fail to see how the testimony of these additional
witnesses would have established the defendant’s claim of
self-defense, especially in light of the fact that there were four
eyewitnesses who testified that to the best of their knowledge
the victim did not have a gun at the time of the shooting, and
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there was evidence showing that the victim was shot several
times in the back while attempting to crawl away on the floor.

In addition, “ ‘The decision to call, or not to call, a
particular witness, made by counsel as a matter of trial strategy,
even if that choice proves ineffective, will not, without more,
sustain a finding of ineffectiveness of counsel.” ” State v.
Broomhall, 227 Neb. 341, 342, 417 N.W.2d 349, 351 (1988).
The decision of the district court is affirmed.

AFFIRMED.

STATEOF NEBRASKA, APPELLEE, V. RICHARD J. DONHAUSER,
APPELLANT.
435N.W.2d 186

Filed February 10, 1989. No. 88-067.

1. Rules of Evidence: Other Acts. It is well established that Neb. Rev. Stat.
§ 27-404(2) (Reissue 1985) is an inclusionary rule permitting the use of relevant
evidence of other crimes, wrongs, or acts for purposes other than to prove the
character of a person in order to show that such person acted in conformity with
that character. Thus, § 27-404(2) permits evidence of other crimes, wrongs, or
acts if such is relevant for a purpose other than to show defendant’s propensity
or disposition to commit the crime charged.

2. Other Acts: Intent: Intoxication: Evidence. Other acts may be used as relevant
evidence to counter a defendant’s contention that at the time of the offense his
action lacked the requisite criminal intent due to intoxication.

3. Testimony: Other Acts: Trial. The scope of testimony relating to other acts and
offenses by the defendant is a matter to be determined in the discretion of the
trial court.

4. Lesser-Included Offenses. To be a lesser-included offense, the elements of the
lesser offense must be such that it is impossible to commit the greater without at
the same time having committed the lesser. The determination of whether an
offense is a lesser-included offense is controlled by the elements of the crimes as
set forth in the statutes and not by the facts presented in the particular case at
issue.

5. Lesser-Included Offenses: Jury Instructions. The fact that the elements of the
lesser-included offense may be present in a case of the greater offense is not
sufficient to invoke the lesser-included offense instruction if it is possible to
commit the greater offense without at the same time committing the lesser
offense.
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6. Jury Instructions. The trial court retains discretion in the wording of jury
instructions. .

7. Jury Instructions: Appeal and Error. All the instructions must be read together,
and if the instructions taken as a whole correctly state the law, are not
misleading, and adequately cover the issues, there is no prejudicial error.

Appeal from the District Court for York County: BRYCE
BARTU, Judge. Affirmed.

John R. Brogan for appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for
appellee.

Hastings, C.J., WHiTE, and FaHrNBRUCH, JJ., and
FuHrMAN and WHITEHEAD, D. JJ.

WHITE, J.

The defendant, Richard J. Donhauser, appeals from a
conviction in the district court for York County. Defendant was
charged with two counts of assault on an officer; one count of
assault, third degree; and one count of resisting arrest. A jury
found the defendant guilty on all four counts. Defendant was
sentenced to 1 year on each count, to be served concurrently.

On October 25, 1986, sometime between 7:30 and 9:30 p.m.,
the defendant went to the lounge at the Camelot Inn in York,
Nebraska, after spending the earlier part of the day drinking at
a friend’s house and at a couple of bars in the area. By the time
the defendant had arrived at the Camelot Inn, he had consumed
approximately 4 beers and 25 mixed drinks. While at the inn,
the defendant had four or five more drinks. The Nebraska
National Guard was holding a convention at the Camelot Inn
that same weekend, and several members were relaxing in the
lounge. Apparently with no provocation, the defendant shoved
Gary Ramsay, a guardsman, and knocked him down to the
floor. Another guardsman, Mark Felker, bent over to help
Ramsay up. As Felker was helping Ramsay, the defendant hit
Felker in the face with his fist, knocking him on the ground
senseless, breaking his glasses, chipping a tooth, and giving him
abloody nose, bloody lip, and black eye. Another patron of the
inn restrained the defendant, and the police were summoned.

Deputies Hansen and Rogers of the York County Sheriff’s
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Department responded to the call. Upon arrival at the inn,
Deputy Hansen approached the defendant, put his hands up,
and told the defendant to calm down so that he could talk to
him. The defendant stated that he was not “going to fucking
jail” and hit Deputy Hansen in the face with his fist. Deputy
Hansen then jabbed the defendant with his nightstick to subdue
him. Despite being jabbed in the stomach with the nightstick,
the defendant resisted handcuffing, and both deputies had to
restrain and handcuff the defendant. After being handcuffed,
the defendant was advised that he was under arrest for striking
a police officer.

The deputies were forced to carry the defendant to the police
cruiser because he refused to walk to the car. Once at the cruiser,
the defendant refused to get into the car, by forcing his body
between the car door and the frame around the windshield and
by refusing to bend over. When the defendant was placed in the
back seat of the cruiser, he continued to resist arrest by kicking
at the deputies and placing his feet against the back door to
prevent the door from being closed. Deputy Rogers transported
the defendant to jail. En route to jail from the inn, the
defendant threw his legs over the front seat and proceeded to
repeatedly kick Deputy Rogers in the head, shoulders, and back
of his arm with defendant’s cowboy boots. The blows inflicted
by the defendant on Deputy Rogers left several painful red
marks on the deputy’s head, shoulders, and arm. The defendant
persisted in resisting arrest after arriving at the sheriff’s
department by kicking at the officers, refusing to walk, and
yelling obscenities.

During the trial, the State called Lewis R. Edwards, Jr., to
testify about a fight between himself and the defendant which
took place at the Village Inn at York one evening in June 1986,
approximately 4 months prior to the incident which led to the
filing of the charges in the case at bar. Defendant’s counsel’s
objection on the grounds that Lewis’ testimony was not proper
rebuttal was overruled.

At the instruction conference, the defendant’s counsel
offered proposed jury instructions Nos. 8, 9, 10, and 11, which
would have instructed the jury on both count I and count 1I that
it could find the defendant (1) guilty of assault on an officer,
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third degree; (2) guilty of resisting arrest; (3) guilty of
obstructing a peace officer; or (4) not guilty. The court refused
to give the defendant’s proposed jury instructions on the
grounds that obstruction of a police officer and resisting arrest
are not lesser-included offenses of assault on an officer, third
degree. Defendant’s counsel also submitted a proposed
instruction on the defense of intoxication. The court refused
defendant’s request and gave the standard intoxication defense
instruction as contained in NJI114.31.

The defendant assigns four errors, which can be
consolidated into three. He alleges that the district court erred
in (1) allowing the State to offer the testimony of Lewis
regarding the fight between the witness and the defendant; (2)
refusing to give defendant’s proposed jury instructions Nos. 8,
9, 10, and 11 on lesser-included offenses; and (3) refusing to
give defendant’s proposed jury instruction on the defense of
intoxication.

Addressing the first assignment of error, the defendant’s
defense was that he lacked the requisite intent. In support of
this theory, the defendant produced testimony that he was too
intoxicated to be able to form the requisite intent and that he
had a character for peacefulness. The State offered Lewis’
testimony to rebut this evidence by showing that the defendant
had been involved in other assaults while drinking, thus
demonstrating that defendant did have the requisite intent. The
trial court allowed the testimony over defendant’s objection,
finding that Lewis’ testimony was “offered . . . to rebut the
opinion that the defendant lacked the ability to form the
necessary intent and evidence of other acts, similar acts is
admissible to prove that element of the case.”

Neb. Rev. Stat. § 27-404(2) (Reissue 1985) states:

Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
(Emphasis supplied.)
It is well established that the foregoing statute is an
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inclusionary rule permitting the use of relevant evidence
of other crimes, wrongs, or acts for purposes other than to
prove the character of a person in order to show that such
person acted in conformity with that character. Thus,
§ 27-404(2) permits evidence of other crimes, wrongs, or
acts if such is relevant for a purpose other than to show
defendant’s propensity or disposition to commit the crime
charged.
State v. Rincker, 228 Neb. 522, 529, 423 N.W.2d 434, 439
(1988). Other acts may be used as relevant evidence to counter a
defendant’s contention that at the time of the offense his action
lacked the requisite criminal intent due to intoxication. State v.
Stewart, 219 Neb. 347, 363 N.W.2d 368 (1985). The scope of
testimony relating to other acts and offenses by the defendant is
a matter to be determined in the discretion of the trial court.
State v. Casados, 201 Neb. 726, 271 N.W.2d 849 (1978). As this
testimony was plainly offered for the purpose of showing intent
under § 27-404(2), it was proper, and the trial court did not
abuse its discretion in admitting the testimony.

Defendant’s second assignment of error involves the doctrine
of lesser-included offenses.

To be a lesser-included offense, the elements of the lesser
offense must be such that it is impossible to commit the
greater without at the same time having committed the
lesser. . . .

. . . [T]he determination of whether an offense is a
lesser-included offense is controlled by the elements of the
crimes as set forth in the statutes and not by the facts
presented in the particular case at issue.

State v. White, 217 Neb. 783, 785, 351 N.W.2d 83, 85 (1984).
Assault on an officer in the third degree, obstructing a peace
officer, and resisting arrest are defined by Neb. Rev. Stat.
§§ 28-931, 28-906, and 28-904 (Reissue 1985), respectively. The
statutes in pertinent part provide as follows.

Section 28-931 provides: “A person commits the offense of
assault on an officer in the third degree if he or she intentionally,
knowingly, or recklessly causes bodily injury to a peace officer .
.. while such officer . . . is engaged in the performance of his or
her official duties.” (Emphasis supplied.)
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Section 28-906 states:

A person commits the offense of obstructing a peace

officer, when, by using or threatening to use violence,

force, physical interference, or obstacle, he intentionally

obstructs, impairs, or hinders the enforcement of the

penal law or the preservation of the peace by a peace

officer . . . acting under color of his official authority.
(Emphasis supplied.)

Section 28-904 provides: “A person commits the offense of
resisting arrest if, while intentionally preventing or attempting
to prevent a peace officer, acting under color of his or her
official authority, from effecting an arrest of the actor or
another . . ..” (Emphasis supplied.)

Obstructing a peace officer and resisting arrest are not
lesser-included offenses of assault on an officer in the third
degree. Third degree assault on an officer can be committed
“knowingly, or recklessly,” while obstructing a peace officer
and resisting arrest may only be committed “intentionally.”
Further, it is quite possible that a person may commit third
degree assault on an officer without violating § 28-906, which
requires a person to obstruct, impair, or hinder the enforcement
of the law. In addition, a person may also commit third degree
assault on an officer without violating § 28-904, which requires
aperson to prevent the effecting of an arrest.

As this court has said before, the fact that the elements
of the lesser-included offense may be present in a case of
the greater offense is not sufficient to invoke the
lesser-included offense instruction if it is possible to
commit the greater offense without at the same time
committing the lesser offense.

Statev. White, supra at 786, 351 N.W.2d at 86. Therefore, since
the defendant could have committed the greater offense of
third degree assault on an officer without having committed
either obstructing a peace officer or resisting arrest, the trial
court was correct in not allowing the defendant’s proposed jury
instructions Nos. 8, 9, 10, and 11 on lesser-included offenses.

The final assignment of error is also without merit. “[T]he
trial court retains discretion in the wording of jury
instructions.” State v. Reeves, 216 Neb. 206, 218, 344 N.W.2d
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433, 442 (1984). “ ¢ ¢« ¢ “All the instructions must be read
together and if the instructions taken as a whole correctly state
the law, are not misleading, and adequately cover the issues,
there is no prejudicial error.” * ” * ” State v. Rincker, 228 Neb.
522,533, 423 N.W.2d 434, 442 (1988). It is clear that NJI 14.31
correctly states the law on the issue of intoxication as a defense.
An examination of the instructions given to the jury which are
contained in the record reveals no prejudicial error, since all the
instructions read together and taken as whole correctly state the
law, are not misleading, and adequately cover the issues. The
trial court was correct in rejecting defendant’s proposed
instruction on intoxication and, instead, giving NJI 14.31.
Accordingly, the judgment of the district court is affirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. RICHARD JAMES ELLEFSON,
APPELLANT.
435N.W.2d 653

Filed February 10, 1989. No. 88-175.

1. Postconviction: Proof: Appeal and Error. A defendant seeking postconviction
relief has the burden of establishing a basis for such relief, which is available
only when a constitutional right has been infringed or violated; and the findings
of the district court will not be disturbed unless clearly erroneous.

2. Constitutional Law: Right to Counsel: Effectiveness of Counsel. An alleged
criminal has the constitutional right to the effective assistance of counsel.

3. Effectiveness of Counsel: Proof. To sustain a successful claim of ineffective
assistance of counsel, a defendant must prove that (1) counsel’s performance
was deficient and (2) such deficient performance prejudiced the defense.

4. Judges: Recusal: Appeal and Error. A motion to disqualify a judge on the
ground of bias or prejudice is addressed to the judge’s discretion, and an order
overruling such a motion will ordinarily be affirmed on appeal unless the record
establishes bias or prejudice as a matter of law.

5. Judges: Recusal: Presumptions. A party seeking to disqualify a judge on the
basis of bias or prejudice bears the heavy burden of overcoming the presumption
of judicial impartiality.
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6. Attorneys at Law: Effectiveness of Counsel. A defense attorney has a duty to
make reasonable investigations or to make a reasonable decision that makes
particular investigations unnecessary.

7. Trial: Effectiveness of Counsel: Witnesses. The decision to call, or not tocall, a
particular witness, made by counsel as a matter of trial strategy, even if that
choice proves ineffective, will not, without more, sustain a finding of
ineffectiveness of counsel.

Appeal from the District Court for Knox County: MERRITT
C. WARREN, Judge. Affirmed.

Rodney W. Smith for appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for
appellee.

HaAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

HasTtings, C.J.

Defendant has appealed from the judgment of the district
court which denied his motion for postconviction relief after an
order refusing to disqualify the trial judge from conducting
such proceedings. We affirm.

Following a trial by jury, defendant was convicted of an
August 11, 1981, burglary and first degree sexual assault
committed in rural Knox County. The evidence upon which he
was convicted included a description by the victim, footprints
roughly matching defendant’s boots, tire tracks matching the
tires on defendant’s truck, and an oral and written confession
by the defendant. On direct appeal, raising among other claims
that his confession was the result of threats and promises and
the product of incomplete Miranda advice, his conviction was
sustained. See State v. Ellefson, 214 Neb. 747, 336 N.W.2d 88
(1983).

Raised on appeal from the denial of postconviction relief are
the refusal of the trial judge to recuse himself and a claim of
ineffective assistance of counsel.

A defendant seeking postconviction relief has the burden of
establishing a basis for such relief, which is available only when
a constitutional right has been infringed or violated; and the
findings of the district court will not be disturbed unless clearly



122 231 NEBRASKA REPORTS

erroneous. State v. Reddick, 230 Neb. 218, 430 N.W.2d 542
(1988); State v. Painter, 229 Neb. 278,426 N.W.2d 513 (1988).

An alleged criminal has the constitutional right to the
effective assistance of counsel. Reddick, supra. To sustain a
successful claim of ineffective assistance of counsel, a
defendant must prove that (1) counsel’s performance was
deficient and (2) such deficient performance prejudiced the
defense. State v. Kuil, antep. 62,434 N.W.2d 700 (1989).

A motion to disqualify a judge on the ground of bias or
prejudice is addressed to the judge’s discretion, and an order
overruling such a motion will ordinarily be affirmed on appeal
unless the record establishes bias or prejudice as a matter of
law. Reddick, supra. A party seeking to disqualify a judge on
the basis of bias or prejudice bears the heavy burden of
overcoming the presumption of judicial impartiality. Stare v.
Bird Head, 225 Neb. 822, 408 N.W.2d 309 (1987).

The facts of this case relating to the original conviction are
set forth in detail in Ellefson, supra. Following his conviction,
and from June 29, 1984, to February 7, 1986, the defendant
wrote seven letters to the district judge, generally declaring that
he had been wrongfully convicted and demanding that the
judge release him.

The defendant points to four specific areas in which he
believes that his trial counsel was ineffective: in failing to
investigate more thoroughly the possibility that one of the
defendant’s coworkers in the area of the crime was the
perpetrator, in not calling a medical expert to refute the
testimony of the State’s expert serologist, in not investigating
the men who obtained his confession, and in not presenting
sufficient evidence to support a change of venue.

COWORKER ASPERPETRATOR

Defendant claims that his trial counsel was ineffective in not
calling any of the coworkers to testify and in not investigating
their backgrounds. Trial counsel did not check the criminal
records of the coworkers, but he did locate and talk to every one
of them. Counsel testified that he knew of the physical
description which the victim had given of the attacker and that
none of the defendant’s fellow workers matched that
description. Thus, he did not feel it prudent to call these men to
the stand.
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To assert a successful claim of ineffective assistance of
counsel, a defendant must prove that his attorney failed to
perform as well as an attorney with ordinary training and skill
in the criminal law in the area, that the defendant’s interests
were not conscientiously protected, and that if the defendant’s
attorney had been effective, there is a reasonable probability
that the results would have been different. State v. Painter, 229
Neb. 278,426 N.W.2d 513 (1988).

The evidence does not support the defendant’s claim of
ineffective assistance of counsel. A defense attorney has “ ‘a
duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary.” ”
(Emphasis supplied.) /d. at 281, 426 N.W.2d at 516, citing
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984). Trial counsel did investigate the possibility
that one of the defendant’s coworkers could have been the
attacker, and after meeting with them, made a reasonable
determination that, as none of them matched the physical
description given by the victim, no benefit would be derived
from putting them on the stand.

The decision to call, or not to call, a particular witness, made
by counsel as a matter of trial strategy, even if that choice proves
ineffective, will not, without more, sustain a finding of
ineffectiveness of counsel. State v. Broomhall, 227 Neb. 341,
417 N.W.2d 349 (1988). In counsel’s judgment, calling the
fellow employees to the stand would not have helped the
defendant’s case. That decision was proper under the
circumstances. See State v. Meis, 223 Neb. 935,395 N.W.2d 509
(1986).

In any event, defendant has not shown what good would
have come from calling the employees to the stand; i.e., he has
not shown a necessary component of an ineffective assistance
of counsel claim, namely, prejudice. “But even assuming
counsel failed to conscientiously pursue an investigation of all
potential witnesses, defendant has not met his burden of
showing prejudice.” State v. Andrews, 223 Neb. 830, 834, 394
N.W.2d 638, 641 (1986).

FAILURE TO CALL MEDICAL EXPERT
At trial, the State called a witness, a forensic serologist, who
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testified about the possible origin of the blood and semen stains
found on the victim’s bedding. The witness testified that the
victim had type A blood, that she is a “secretor,” and that her
PGM type is 2-1. The defendant also has type A blood, is a
secretor, and has PGM type 1-1. After testing the stains on the
bedding, the expert testified that the person who had the semen
either had to be a type A secretor or a nonsecretor. She testified
that 52 percent of the general population could fit within these
classifications.

Defendant claimed that the failure of his counsel to call a
medical expert for the purpose of presenting evidence on the
enzyme testing in the light most favorable to the defendant
constitutes ineffectiveness of counsel. Defendant feels that the
fact that the victim was a 2-1 secretor whereas the defendant
was a 1-1 secretor was “exculpatory evidence.”

On cross-examination by trial counsel, the State’s expert
testified that the test results did not point to any one person,
and that the semen could have come from 52 percent of the
general population. This is really the only “exculpatory” value
the evidence had for the defendant. The witness further
testified that although the PGM type found in the stain on the
sheet was 2-1 and the defendant’s type is 1-1, this is not
necessarily “exculpatory,” as the expert testified that a semen
stain actually contains a mixture of semen and the victim’s
vaginal fluid, and, thus, the presence of the victim’s PGM type
2-1 substance was not unusual.

Trial counsel did not conduct an independent analysis of the
hair and body fluid samples. His strategy in dealing with the
scientific evidence was to concentrate on the fact that the test
results did not pinpoint the defendant as the perpetrator and
that more than one-half of the general population could not be
ruled out as being the victim’s assailant. He had read materials
on PGM testing. Based on the fact that the victim’s body fluid
mixes with the semen and that the victim’s PGM type was 2-1,
he determined that it would be inappropriate to call his own
witness and have that witness subject to the State’s
cross-examination as to how the perpetrator could have been
the defendant. He decided instead to concentrate on the fact
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that the tests could not positively identify the defendant as the
assailant.

In the present case, defendant’s trial counsel performed as a
lawyer possessing ordinary training and skill in the criminal law
should have performed. He familiarized himself with the
materials on the subject of PGM testing, and he knew what the
State’s evidence would be. He then made a conscious strategic
decision not to call an expert witness for the defense, who could
have done more harm than good by admitting on
cross-examination that the tests did not rule out the possibility
that the defendant was the assailant.

As stated in State v. Fries, 224 Neb. 482, 486, 398 N.W.2d
702, 705 (1987), “[T]he record discloses that the decision not to
call an expert witness was carefully made and based on trial
strategy,” and “[t]he fact that the strategy proved unsuccessful
[i.e., that the defendant was convicted] does not sustain a
finding of ineffectiveness of counsel.” ‘

Finally, defendant has again failed to show in what manner
he was prejudiced by this decision of his counsel.

INVESTIGATION OF OFFICERS TAKING
CONFESSION

Defendant claims that his confession was “false” and made
as the result of threats and promises made by the deputy sheriff
and the parole officer who interrogated him.

Although trial counsel did not have investigations done on
these two people, he did examine the background and
credentials of the two men at the preliminary hearing and at the
hearing on the motion to suppress. He stated that he was able to
explore any motivation that the men might have had to lie or
“frame” the defendant.

A review of the record of the hearing on the motion to
suppress and at the trial indicates that trial counsel did an
admirable job of cross-examining both the deputy and the
parole officer and that a great amount of information as to the
men’s employment histories, relationship with the defendant,
etc., came out on both direct examination and
cross-examination.

The defendant made no showing that, had an extensive
background investigation of these two men been conducted,
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information would have been made available by which to
impeach their testimony regardmg the truth of their version of
how the confession was obtained.

CHANGE OF VENUE

Finally, as a basis for proving ineffective assistance of
counsel, defendant argues that his attorney did not present
sufficient evidence in support of his motion for change of
venue.

Trial counsel, on two different occasions, moved for a
change of venue. Both motions were denied. He testified that he
made one concerted effort to get affidavits from people in the
community to the effect that defendant would be unable to get a
fair trial in the county. He went from door to door and talked to
approximately 20 or 25 people. He also talked to various clients
and people he met during his daily activities. In spite of these
efforts, he could not get anyone to sign an affidavit which
would support a change of venue. Of the people with whom he
spoke, they either were not aware of the case or felt that the
defendant could get a fair trial in the county. Counsel also
testified that he generally was comfortable having the trial in
Knox County. He encountered no prejudice when picking the
jury.

Again, other than the fact that he was convicted, defendant
offers nothing to indicate that there was in fact any bias in the
community, nor does he suggest what the result of a public
opinion poll or survey would have disclosed. He has failed in his
burden to show that he was prejudiced by what he terms lack of
action on the part of his lawyer.

' RECUSAL OF JUDGE

As previously stated, on seven different occasions following
his conviction, defendant wrote letters to the trial judge,
generally declaring that he had been wrongfully convicted. He
then moved to have the judge recuse himself from hearing the
motion for postconviction relief on the grounds that the court
could be biased because of its receipt of those letters. He argues
on appeal that this correspondence was of a “threatening and
accusatory nature” and that the judge was biased against him
and should not have heard his motion for postconviction relief.

A motion to disqualify a judge on the ground of bias or
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prejudice is addressed to the discretion of the judge, and an
order overruling such a motion will ordinarily be affirmed on
appeal unless the record establishes bias or prejudice as a matter
of law. State v. Reddick, 230 Neb. 218,430 N.W.2d 542 (1988).

Thus, the defendant has the burden of showing that the court
was actually biased or prejudiced, and, hence, it is not
sufficient to merely show that the court could have been biased
or that an appearance of impropriety was created.

Moreover, a party seeking to disqualify a judge on the basis
of bias or prejudice bears the heavy burden of overcoming the
presumption of judicial impartiality. State v. Bird Head, 225
Neb. 822, 408 N.W.2d 309 (1987); State v. Gillette, 218 Neb.
672,357 N.W.2d 472 (1984).

To carry defendant’s claim to its logical conclusion, all any
party in a legal proceeding would have to do in order to
disqualify a judge would be to write a series of nasty letters, and
then claim “foul.”

A review of the record discloses that there was no basis for
requiring the district judge in this instance to disqualify himself.

There is no merit to any of defendant’s contentions on
appeal. The judgment of the district court is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. URBANE. CARR, APPELLANT.
435N.W.2d 194

Filed February 10, 1989. No. 88-199.

1. Criminal Law: Insanity. As a defense to a charge against an accused, insanity
must be shown to exist at the time of the offense charged.

2. Criminal Law: Insanity: Pleas: Proof. Any person prosecuted for any offense
may plead that he or she is not responsible by reason of insanity at the time of the
offense, and in such case the burden shall be upon the defendant to prove the
defense of not responsible by reason of insanity by a preponderance of the
evidence.

3. Criminal Law: Insanity: Proof. To take advantage of the insanity defense, a
defendant must prove, by a preponderance of the evidence, that at the time of
the crime the defendant had a mental defect (such as feeblemindedness) or a
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mental disease which impaired the defendant’s mental capacity to such an extent
that the defendant either (1) did not understand the nature and consequences of
what the defendant was doing or (2) did not understand that what the defendant
was doing was wrong and that the defendant could be punished.

4. Expert Witnesses. Triers of fact are not required to take opinions of experts as
binding upon them.

5. Verdicts: Insanity: Appeal and Error. The verdict of the finder of fact on the
issue of insanity will not be disturbed unless the evidence is not sufficient to
support the findings.

Appeal from the District Court for Douglas County: KEITH
HowaRrp, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public Defender, and
Timothy P. Burns for appellant.

Robert M. Spire, Attorney General, and Vanessa R. Jones
for appellee.

HasTings, C.J., WHITE, and FaHrNBRUCH, JJ., and
FUuHRMAN and WHITEHEAD, D. JJ.

FAHRNBRUCH, J.

The defendant, Urban E. Carr, appeals his conviction for
attempted first degree sexual assault, claiming he should have
been found not responsible by reason of insanity. We affirm the
conviction.

Carr was charged with attempted first degree sexual assault
for attacking a 76-year-old woman as she was walking her dog
in Omaha on April 27, 1987. Carr was found to be incompetent
to stand trial and was committed to the Lincoln Regional
Center. On October 27, 1987, Carr was judged competent to
stand trial. He was found guilty after a November bench trial.
By stipulation, evidence at the trial consisted of police and
mental health reports.

After reviewing reports prepared by mental health
professionals, the court at the sentencing hearing found Carr to
be a mentally disordered sex offender with a treatable disorder.
Carr was sentenced to not less than 4 nor more than 6 years’
imprisonment. He was ordered committed to the Lincoln
Regional Center for treatment, pursuant to Neb. Rev. Stat.
§ 29-2915 (Reissue 1985).

Attempted first degree sexual assault is a Class III felony.
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Neb. Rev. Stat. §§ 28-201 and 28-319 (Reissue 1985). A Class
11 felony carries a penalty of not less than 1 nor more than 20
years’ imprisonment, up to a $25,000 fine, or both. Neb. Rev.
Stat. § 28-105 (Reissue 1985).

Carr raised the defense of not responsible by reason of
insanity.

As a defense to a charge against an accused, insanity must be
shown to exist at the time of the offense charged. State v.
Roberison, 223 Neb. 825, 394 N.W.2d 635 (1986); State v.
Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983).

Neb. Rev. Stat. § 29-2203 (Reissue 1985) in part provides:

Any person prosecuted for any offense may plead that
he or she is not responsible by reason of insanity at the
time of the offense and in such case the burden shall be
upon the defendant to prove the defense of not
responsible by reason of insanity by a preponderance of
the evidence.

In Nebraska, the test for insanity as a defense in a criminal
case is whether an accused at the time of committing the crime
had the capacity to understand the nature of the act committed
and whether the accused was able to distinguish right from
wrong with respect to the act committed. See State v.
Robertson, supra. To take advantage of the insanity defense, a
defendant must prove, by a preponderance of the evidence, that
at the time of the crime the defendant had a mental defect (such
as feeblemindedness) or a mental disease which impaired the
defendant’s mental capacity to such an extent that the
defendant either (1) did not understand the nature and
consequences of what the defendant was doing or (2) did not
understand that what the defendant was doing was wrong and
that the defendant could be punished. See, State v. Robertson,
supra; Thompson v. State, 159 Neb. 685, 68 N.W.2d 267 (1955);
Washington v. State, 165 Neb. 275, 85 N.W.2d 509 (1957);
Schwartz v. State, 65 Neb. 196,91 N.W. 190 (1902).

Carr was evaluated by two psychiatrists. One of the
psychiatrists, Dr. Bruce D. Gutnik, prepared a report after
evaluating Carr on May 4, 1987. Dr. Gutnik concluded that it
was impossible to determine whether Carr was sane or insane at
the time of the crime because Carr was too psychotic to
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cooperate with the evaluation.

After reevaluating Carr on October 5, 1987, Dr. Gutnik
reported the following:

With regard to sanity or insanity at the time of the
alleged crime, it is difficult to state an opinion since Mr.
Carr denies having been involved in the crime. With
reasonable medical certainty, Mr. Carr’s condition has
been serious and psychotic for quite some time and I
believe he was most likely psychotic at the time of the
alleged crime. Whether or not he was legally insane at the
time of the alleged crime is another question entirely and
with the information available to me at this time I cannot
make a distinct determination.

A third report prepared by Dr. Gutnik on October 20, 1987,
which is based only on a review of his two earlier evaluations,
concludes that at the time of the attempted evaluation of Carr
on May 4, 1987, Carr would have been deemed legally insane,
since he did not know rightness or wrongness of his acts, nor at
that time did he understand the consequences of his behaviors
either to others or to himself. Dr. Gutnik points out that the
alleged crime occurred on April 27, 1987, about a week before
he attempted the first evaluation. Because of the close
proximity in the time, Dr. Gutnik concluded, after reviewing all
of the information, Carr was most likely, with reasonable
medical certainty, insane at the time of the alleged crime. He
based this conclusion on the fact that a mere week after the time
of the alleged crime Carr was quite insane.

The other examining psychiatrist, Dr. L.E. Woytassek, made
no determination as to whether the defendant was sane or
insane at the time of the crime, but addressed only Carr’s
competency to stand trial.

A police report entered into evidence states that at the time of
his arrest, Carr talked in a very incoherent manner and would
not answer questions. The reporting officer stated that when he
attempted to give Carr his Miranda rights, Carr continued to
talk, claiming that he was Jesus Christ and that he lived with
God, and would not talk further. While en route to the police
station, Carr told a police officer, “I’ve been bad tonight.”

The victim told police she noticed Carr behind her as she was
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walking her dog. She hurried across the street to enter her
home. Carr grabbed her from behind, lifted her, and carried her
to a parking lot. The victim reported that as she was being
carried, Carr punched her in the head and face numerous times.
The victim yelled and fought as she was being attacked. Four
men who were walking near the scene heard the victim yelling
for help. One of the witnesses reported that he saw Carr on top
of the victim and that the victim was kicking in an effort to get
away. The witness yelled, “hey,” and Carr got up and ran. Carr
was arrested as he was leaving the area.

The reports state that the morning after the crime, Carr was
taken to a police interview room, where he was advised of his
Miranda rights. Carr answered yes to all questions and
indicated to the officer that he would talk about his arrest. The
officer reported that during the interview Carr appeared to be
very knowledgeable as to the fact that an older woman was with
a dog in the general area where he was the night of the crime,
but was adamant in saying that he did not attack her.

The trial court found that Carr voluntarily, intelligently, and
understandingly waived his right to trial by jury and proceeded
with a bench trial. Carr relied on the defense of not responsible
by reason of insanity. By stipulation, trial was had on written
police reports concerning the crime and mental health reports
onthe defendant.

The court found that Carr committed the acts charged. In
determining whether Carr met his burden of proving by a
preponderance of the evidence that he was insane within the
legal meaning of that term, the court considered all three of Dr.
Gutnik’s reports. The court noted that Dr. Gutnik twice stated
that it was impossible for him to give an opinion on insanity and
that Dr. Gutnik made the determination that Carr was insane
without any additional information. This court has repeatedly
held that triers of fact are not required to take opinions of
experts as binding upon them. Joyner v. Steenson, 227 Neb.
766, 420 N.W.2d 278 (1988); Mulder v. Minnesota Mining &
Mfg. Co.,219Neb. 241,361 N.W.2d 572 (1985).

The court also considered Carr’s previous mental difficulties
and institutionalizations. These led the court to believe Carr
was aware of how he should act in a situation of this kind. The
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court questioned whether Carr feigned incoherence
immediately after his arrest. The court noted that at 9 a.m. the
next morning Carr was perfectly coherent. The court found
Carr failed to prove by a preponderance of the evidence that he
was insane at the time of the crime.

The verdict of the finder of fact on the issue of insanity will
not be disturbed unless the evidence is not sufficient to support
the findings. State v. Robertson, 223 Neb. 825, 394 N.W.2d 635
(1986).

Defendant’s conviction and sentence are affirmed.

' AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. EDWARD M. DIESING,
APPELLANT.
435 N.W.2d 190

Filed February 10, 1989. No. 88-230.

1. Convictions: Appeal and Error. In determining the sufficiency of the evidence to
sustain a conviction, it is not the province of the Supreme Court to resolve
conflicts in the evidence, pass on the credibility of witnesses, determine the
plausibility of explanations, or weigh the evidence. Such matters are for the
finder of fact. The verdict must be sustained if, taking the view most favorable
to the State, there is sufficient evidence to support it.

2. Criminal Law: Appeal and Error. Factual findings of a judge who serves as the
trier of fact in a criminal case will not be disturbed on appeal unless clearly
wrong.

3. Circumstantial Evidence: Convictions. Circumstantial evidence is sufficient to
support a conviction if such evidence and reasonable inferences that may be
drawn from the evidence establish a defendant’s guilt beyond a reasonable
doubt.

4. Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict
only when there is a complete failure of evidence to establish an essential element
of the crime charged, or evidence is so doubtful in character, lacking probative
value, that a finding of guilt based on such evidence cannot be sustained.

Appeal from the District Court for Douglas County: JOHN
E. CLARK, Judge. Affirmed. '

Gregory M. Schatz, of Stave, Coffey, Swenson, Jansen &
Schatz, P.C., for appellant.
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Robert M. Spire, Attorney General, Gary P. Bucchino,
Omaha City Prosecutor, and J. Michael Tesar for appellee.

HasTings, C.J., WHITE, and FaHRNBRUCH, JJ., and
FunrmMmAN and WHITEHEAD, D. JJ.

FAHRNBRUCH, J.

Edward M. Diesing appeals the Douglas County District
Court’s affirmance of his conviction of what is commonly
called “driving while intoxicated,” a violation of Neb. Rev.
Stat. § 39-669.07 (Supp. 1987).

After his Douglas County Court trial, the defendant was
placed on probation for 6 months, he was required to attend
alcohol education classes, his driver’s license was impounded
for 60 days, and as a condition of probation, he was required to
pay a $100 fine and costs of prosecution. We affirm.

Diesing assigns four errors: (1) that the evidence is
insufficient to show he was operating his vehicle on a public
highway or street; (2) that the evidence is insufficient to show
that he was under the influence of alcohol at the time the
accident occurred; (3) that the trial court erred in not sustaining
his motion for a directed verdict at the end of the State’s
evidence; and (4) that the trial court erred in not sustaining his
motion for a directed verdict at the end of all the evidence.

In determining the sufficiency of the evidence to sustain a
conviction, it is not the province of this court to resolve
conflicts in the evidence, pass on the credibility of witnesses,
determine the plausibility of explanations, or weigh the
evidence. Such matters are for the finder of fact. The verdict
must be sustained if, taking the view most favorable to the
State, there is sufficient evidence to support it. State v.
Wiggins, 230 Neb. 632, 432 N.W.2d 824 (1988); State v. Masur,
230 Neb. 620, 432 N.W.2d 815 (1988).

Diesing was involved in a property damage accident in the
3900 block of Dewey Avenue in Omaha, Nebraska. The Omaha
police department was notified. The defendant told the
responding police officers that he had struck the rear of a
parked automobile. Diesing testified that his Jaguar
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automobile was parked in the driveway of a residence where he
was visiting. He had been asked to move his car so another
person could leave. Diesing moved his car from the driveway
and attempted to park parallel with the curb. While parking,
Diesing struck the rear of a parked car.

Two responding police officers, upon arrival at the scene,
noticed Diesing had glassy eyes and slurred speech, and was
unable to walk without swaying. The odor of alcohol about
Diesing was strong. The officers asked Diesing to perform
several field sobriety tests. He had difficulty saying the
alphabet, was unable to stand on one leg for 30 seconds without
hopping, and could not walk forward and back in a heel-to-toe
manner. Diesing did hesitantly, though acceptably, touch his
nose with his finger.

The defendant was eventually taken to the police station,
where he submitted to a breath alcohol content test. The test
results showed that Diesing had an alcohol concentration of .15
of I gram by weight of alcohol per 210 liters of his breath.
Section 39-669.07, the statute under which the complaint was
brought, provides that it is unlawful for any person to operate
or be in the actual physical control of a motor vehicle when such
person has a concentration of .10 of 1 gram or more by weight
of alcohol per 210 liters of his or her breath. A violation of
§ 39-669.07 may also be proved by showing that a person
operated or was in physical control of a motor vehicle while
under the influence of alcoholic liquor. The defendant admitted
to having three beers prior to the accident and claimed to have
consumed one more beer while waiting for police officers to
arrive.

Implicit in the trial court’s judgment are findings that the
accident at issue occurred on a city street and that Diesing was in
violation of § 39-669.07 at that time. These are findings of fact.
Factual findings of a judge who serves as the trier of fact in a
criminal case will not be disturbed on appeal unless clearly
wrong. State v. Foster, 230 Neb. 607, 433 N.w.2d 167
(1988); State v. Ladehoff, 228 Neb. 812, 424 N.W.2d 361
(1988).

We first consider Diesing’s claim that the evidence is
insufficient to show he was operating his vehicle on a public
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highway when the accident occurred. Neb. Rev. Stat. § 39-602
(Reissue 1988) defines a highway as “the entire width between
the boundary limits of any street . . . which is publicly
maintained when any part thereof is open to the use of the
public for purposes of vehicular travel.”

Diesing complains that there is no direct evidence that he was
operating his vehicle on a street. There is, however,
considerable circumstantial evidence. We have held that
circumstantial evidence is sufficient to support a conviction if
such evidence and reasonable inferences that may be drawn
from the evidence establish a defendant’s guilt beyond a
reasonable doubt. State v. Wiggins, supra; State v. Zellner, 228
Neb. 272,422 N.W.2d 96 (1988).

The evidence presented at trial most favorable to the State
showed that Diesing had moved his vehicle from the driveway
at 3910 Dewey Avenue in Omaha and was attempting to park
parallel with the curb when the accident occurred. The owner of
the car Diesing struck was visiting in the house next door to the
apartment house where Diesing was a guest. When
investigating officers arrived, Diesing’s vehicle, which had not
been moved after the accident, was parallel with the curb. One
officer testified that the car was partially in the lane of traffic
and not properly parked. One officer stated that Diesing’s
vehicle had a punctured radiator and two officers testified
radiator fluid leaked on the road. Diesing testified the accident
happened directly in front of 3910 Dewey Avenue. The only
reasonable inference that can be drawn from this evidence is
that the defendant moved his car from a driveway onto a city
street and was attempting to park on the street when the
accident occurred.

When viewed most favorably to the State, the evidence and
all reasonable inferences drawn therefrom are sufficient to
support the trial court’s finding beyond a reasonable doubt that
Diesing was operating his vehicle on a public street at the time of
the accident.

In his second assignment of error, Diesing contends that
there is no evidence he was intoxicated when he struck the
parked car. At trial, the defendant stipulated that when tested
by the police officers his breath alcohol content was .15 of 1
gram by weight of alcohol per 210 liters of his breath.



136 231 NEBRASKA REPORTS

It is apparently Diesing’s contention that he was not
intoxicated until after he consumed one beer while waiting for
officers to arrive at the accident scene. Diesing said that beer
was his fourth in a period of about 2 hours. One officer testified
that he met Diesing at the accident scene and was with him for
an hour and a half. During that time, Diesing never claimed he
drank beer while waiting for the police to arrive at the scene.
One of the officers testified that approximately 7 minutes
elapsed between the time the accident occurred and the time
police received the call and arrived on the scene. Diesing showed
numerous signs of intoxication when the officers arrived at the
scene. Two policemen who were at the scene testified that in
their opinion the defendant was under the influence of alcohol
and should not have been driving. From the evidence presented,
the trial court could easily conclude beyond a reasonable doubt
that Diesing was not only under the influence of alcohol and
should not have been driving, but also that he had more than
.10 of 1 gram by weight of alcohol per 210 liters of his breath at
the time of the accident. Either condition is a violation of
§ 39-669.07 when a defendant operates or has physical control
of amotor vehicle upon a public street.

We conclude that the findings of fact by the trial court,
namely, that Diesing was operating his motor vehicle on a city
street while under the influence of alcohol, are not clearly
wrong. The trial court did not err in refusing to direct a verdict
in favor of the defendant at the end of the State’s case or at the
end of all the evidence.

In a criminal case a court can direct a verdict only when there
is a complete failure of evidence to establish an essential
element of the crime charged, or evidence is so doubtful in
character, lacking probative value, that a finding of guilt based
on such evidence cannot be sustained. State v. Foster, 230 Neb.
607, 433 N.W.2d 167 (1988); State v. Katzman, 228 Neb.
851, 424 N.W.2d 852 (1988). There was no basis in Diesing’s
case for the trial court to direct a verdict either at the conclusion
of the State’s evidence or at the conclusion of the trial.

The judgment and sentence of the trial court are correct and
are affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. ROBERT E.C. TRAMMELL,
APPELLANT.
435N.W.2d 197

Filed February 10, 1989. No. 88-299.

1. Physician and Patient. Communications between a patient and a physician for
the purpose of diagnosis or treatment of a physical, mental, or emotional
condition, not intended to be disclosed to third persons, are privileged.

2. Physician and Patient: Sexual Assault: Evidence. The patient-litigant exception
is not applicable to the complaining witness in a prosecution for sexual assault
with respect to treatment for a previous mental condition.

3. Constitutional Law: Trial: Witnesses: Words and Phrases. Confrontation
means more than the right to confront the witness physically; the primary
interest secured by confrontation is the right of cross-examination.

4. Pretrial Procedure: Evidence: Impeachment. Generally, a trial court has some
discretion in the matter of discovery, where material is sought for impeachment
purposes.

5. Pretrial Procedure: Evidence: Impeachment: Witnesses: Testimony. If the
claimed impeaching information is privileged, there must be a showing that
there is reasonable ground to believe that the failure to produce the information
is likely to impair the defendant’s right of confrontation such that the witness’
direct testimony should be excluded. Upon such a showing, the court may then
afford the State an opportunity to secure the consent of the witness for the court
to conduct an in-camera inspection of the claimed information and, if necessary,
to turn over to the defendant any relevant material for the purposes of
cross-examination. If the defendant does make such showing and such consent is
not forthcommg, then the court should exclude the testimony of the witness.

6. : . If thein-camera inspection does reveal
relevam matenal then the witness should be given an opportunity to decide
whether to consent to release of such material to the defendant or have her
testimony excluded.

7. Prior Convictions: Right to Counsel: Waiver. In order to prove a prior
conviction for enhancement purposes, the State need only show that at the time
of the prior conviction the defendant had, or waived, counsel.

Appeal from the District Court for Lancaster County:
DonaLDp E. EnpacortT, Judge. Reversed and remanded for
further proceedings.

Dennis R. Keefe, Lancaster County Public Defender, and
Richard L. Goos for appellant.

Robert M. Spire, Attorney General, and William L.
Howland for appellee.
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BosLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., and
CarLsoN, D.J.

BoOSLAUGH, J.

The defendant, Robert E.C. Trammell, was convicted of
first degree sexual assault and of being a habitual criminal. He
was sentenced to imprisonment for 15 to 25 years with credit for
presentence incarceration. He has appealed and contends the
trial court erred in refusing to permit him to discover and
present evidence concerning the victim’s past and present
psychiatric condition. He also contends the trial court erred in
receiving evidence concerning a prior felony conviction.

The record shows that the assault took place at the victim’s
apartment in Lincoln, Nebraska, on November 5, 1986. The
victim had become acquainted with the defendant in October
1986, and he had befriended her on a number of previous
occasions, giving her rides and gifts of furniture and clothing.
On these previous occasions, there had been no sexual contact
between the victim and the defendant.

On November 5, 1986, at about 2 p.m., the defendant came
to the victim’s apartment, wanting to talk. According to the
victim, the defendant was staggering, acting “differently,” and
appeared to be mad. The defendant accused her of “messing
around with three other guys.” She testified that the defendant
“beat me up,” that he hit her with an open hand on the side of
her head several times, and that he also struck her in the left rib
area with a closed fist, causing her to cry. The defendant reacted
to her crying by telling her to shut up and repeatedly striking
her. The victim tried to fight him off, but he kept hitting her.
The defendant then made her go into the bedroom and have
vaginal, rectal, and oral sex with him without her consent. She
was forced to engage in vaginal intercourse about six times,
rectal intercourse two to three times, and oral intercourse one to
two times. Some of the sex acts took place in the living room.
The defendant left at about 4 p.m. The victim then put on her
clothes and walked to the Bel-Air Home, where she reported
the assault to her landlady’s niece, Cathy Bienka Thomas, and
the police were called.

Thomas testified that the victim came to the Bel-Air Home
and reported that she had been sexually assaulted.



STATE v. TRAMMELL 139
Citeas231 Neb. 137

Officer Robert Citta, a Lincoln police officer, testified that
he went to the Bel-Air Home at 1640 hours and investigated the
case. He testified the victim reported a sexual assault to him. He
took her first to her apartment, where he gathered evidence,
and then to the Lincoln General Hospital emergency room,
where a sexual assault examination was performed and a “rape
kit” was procured.

Sandra Sons, the victim’s landlady and the owner of Bel-Air,
testified that when the victim came to Bel-Air on November 5,
1986, she was frightened, had bruises, and was crying.

The examining physician, Dr. James Billups, found the
presence of sperm, indicating that the victim had experienced
sexual contact within the prior 24 to 48 hours. He saw the victim
again on November 11, 1986, at which time there was a
complaint of pain in the rib area, and x rays revealed a fractured
rib. Therib bruises were three separate and distinct bruises.

Det. Gregory Sorensen interviewed the victim and presented
a photographic array to her. The victim selected the photograph
of the defendant as being the person who had assaulted her.

Dr. Reena Roy, a forensic serologist, testified that she
examined the various items from the sexual assault kit and the
victim’s clothing. She found semen on the vaginal swab, on the
crotch area of the victim’s panties, on the crotch area of the
victim’s pants, and on the inside of the victim’s T-shirt. She
testified that the defendant was a nonsecretor and, based on her
testing, that the semen she found could have come from the
defendant. She could not eliminate the defendant as the source
of the semen. She testified that 20 percent of the people are
nonsecretors and that taking into account all of the factors,
including the fact that the defendant was a PGM 1 type,
approximately 12 percent of the black male population fit the
category of the defendant, that is, nonsecretors with that PGM
type. Dr. Roy had found PGM 1 markers on the vaginal swab,
the crotch area of the panties, and the crotch area of the victim’s
pants.

The victim is a single woman, 40 years of age. She completed
one-half of the ninth grade. She did not complete high school
because she had a nervous breakdown when she was 13 years of
age and was institutionalized on three different occasions at the
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Lincoln Regional Center, the last admission being when she was
27 years of age. The victim testified that at the time of the
assault, she was taking 5 mg of Prolixin, a prescription
medication which she had been taking since being at the Lincoln
Regional Center. She described the medication as a sedative and
stated that it worked to calm her nerves, that the 5 mg dosage
was not a strong dosage, and that the medication’s effect was
minimal. The victim testified that she took Prolixin only part of
the time, about every other day, and that she could not recall
whether she had taken the medication on the day of the assault.

Dr. Billups, the physician who treated the victim at the
emergency room on the day of the assault, testified that 5 mg of
Prolixin was a normal dose for an adult and that it was usually
prescribed to control a psychosis. Dr. Billups defined persons
with psychotic behavior as ones who are not able to think
rationally and to conduct their affairs in a normal manner and
testified that they may have difficulty with reality. Additionally,
he stated that for those psychotic individuals not on
medication, they can display psychotic behavior at one moment
and soon thereafter appear normal. He further testified that if
an individual had been taking Prolixin for many years and then
stopped taking the drug, there could be a return to a psychotic
condition.

Prior to trial, the State filed a motion in limine requesting
that the defense be prevented from adducing evidence
regarding past physical or mental illnesses and previous
hospitalizations of the victim. The defense contested the State’s
motion and requested an evidentiary hearing in order to show
the court the need for the defense to “make inquiry of [the
victim’s] mental abilities and capacities in order to explain . . .
sharp conflicts in the facts in this case.” Defense counsel told
the trial court that the defense wanted to call the victim and one
of her treating physicians. Regarding the physician, the defense
wanted to inquire as to whether he prescribed Prolixin for the
victim, whether he continued the prescription for her, why he
prescribed the medication for her, and what effect the drug
would have upon her mental capacity. Defense counsel then
asked the victim to waive her physician-patient privilege in the
interest of the defendant’s having a fair trial. The victim stated,
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on the record, that she did not choose to waive her privilege as
to prior hospitalizations at the Lincoln Regional Center or as to
treatment other than that necessitated by the assault.

The trial court sustained the motion in limine and denied the
request of the defendant. The trial court stated that the defense
could ask the victim if she was ever in the regional center,
whether she had ever had mental problems, and whether she
was taking any drugs and the effects of those medications on
her. The court prohibited testimony from her doctors, but
would allow the defense to call an expert witness to testify
regarding the effects of certain medications. The defendant
renewed his request to present evidence concerning the past and
present treatment of the victim several times during the trial.

The defendant contends that the ruling of the trial court
which prevented the defendant from obtaining the medical
records concerning the victim’s hospitalization at the regional
center and prevented the defendant from calling any of the
physicians who treated the victim at the regional center and her
personal physicians whom she has been consulting at this time
denied him due process of law, prevented him from having a
fair trial, and curtailed his right of confrontation and right to
compulsory process.

So far as the records of the victim’s hospitalization at the
regional center are concerned, or testimony concerning
treatment of the victim while she was confined in the regional
center, these were matters which occurred some 12 or 13 years
before the offense involved in this case was committed. Those
matters were too remote to have any relevance at this time, and
there was no error in refusing to permit the defendant to explore
those matters. The right to inquire concerning the victim’s
current treatment, however, is a different matter.

Neb. Rev. Stat. § 27-504 (Reissue 1985) provides that
communications between a patient and a physician for the
purpose of diagnosis or treatment of a physical, mental, or
emotional condition, not intended to be disclosed to third
persons, are privileged.

With respect to the defendant’s contentlon that the
patient-litigant exception is applicable and constituted a waiver
of the privilege, the victim was a witness, not a party, and thus
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had not placed her condition in issue. See People v. Rocco, 21
Cal. App. 3d 96,98 Cal. Rptr. 365(1971).

The fact, however, that the physician-patient privilege
protects from disclosure confidential communications between
the victim and physicians who are treating her for her mental
condition does not mean the defendant is without remedy. In
such a situation, where the witness refuses to waive the
privilege, the result is that the testimony of the witness is
inadmissible because the defendant is prevented from full and,
perhaps, effective cross-examination of the witness. This result
has been recognized in several decisions. It appears to be the
only method by which both the right of the witness and the right
of the defendant may be accommodated.

In State v. Esposito, 192 Conn. 166, 471 A.2d 949 (1984), the
defendant was convicted of kidnapping and sexual assault.
Before trial the defendant sought to examine records of the
Connecticut Mental Health Center pertaining to the victim.
With respect to the defendant’s right to examine the records in
question, the Connecticut Supreme Court said at 178-80, 471
A.2d at 956:

The sixth amendment to the constitution of the United
States guarantees the right of an accused in a criminal
prosecution “to be confronted with the witnesses against
him.” This right is secured for defendants in state criminal
proceedings. Pointer v. Texas, 380 U.S. 400, 85 S. Ct.
1065, 13 L. Ed. 2d 923 (1965). . . . Confrontation means
more than the right to confront the witness physically; the
primary interest secured by confrontation is the right of
cross-examination. Davis v. Alaska,415U.S. 308, 315, 94
S.Ct. 1105,39L.Ed. 2d 347 (1974). ...

Generally, a trial court has some discretion in the matter
of discovery where material is sought for impeachment
purposes. State v. Januszewski, supra, 171. If, however,
the claimed impeaching information is privileged there
must be a showing that there is reasonable ground to
believe that the failure to produce the information is likely
to impair the defendant’s right of confrontation such that
the witness’ direct testimony should be stricken. Upon
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such a showing the court may then afford the state an
opportunity to secure the consent of the witness for the
court to conduct an in camera inspection of the claimed
information and, if necessary, to turn over to the
defendant any relevant material for the purposes of
cross-examination. If the defendant does make such
showing and such consent is not forthcoming then the
court may be obliged to strike the testimony of the
witness. . . . If the in camera inspection does reveal
relevant material then the witness should be given an
opportunity to decide whether to consent to release of
such material to the defendant or to face having her
testimony stricken in the event of refusal. .
See, also, Statev. Burak, 201 Conn. 517, 518 A.2d 639 (1986).

The trial court was in error in permitting the victim to testify
without permitting the defendant to discover and produce
evidence concerning the current treatment of the victim’s
mental condition. The error requires that the judgment be
reversed and the cause remanded for further proceedings.

The defendant’s other assignment of error relates to a
certified copy of a conviction for sodomy which was received at
the enhancement hearing. The exhibit in question disclosed that
the defendant was represented by counsel. That is sufficient
when the conviction is offered for enhancement purposes. In
order to prove a prior conviction for enhancement purposes,
the State need only show that at the time of the prior conviction
the defendant had, or waived, counsel. State v. Slezak, 226
Neb. 404, 411 N.W.2d 632 (1987); State v. Oliver, 230 Neb. 864,
434 N.W.2d 293 (1989).

The judgment is reversed and the cause remanded for further
proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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STATEOF NEBRASKA, APPELLEE, V. WESLEY S. BAKER, APPELLANT.
435 N.W.2d 202

Filed February 10, 1989. No. 88-386.

1. Convictions: Appeal and Error. In determining whether evidence is sufficient to
sustain a conviction in a jury trial, the Supreme Court does not resolve conflicts
in the evidence, pass on the credibility of witnesses, evaluate explanations, or
reweigh evidence presented to a jury, which are within a jurv’ province for
disposition. A verdict in a criminal case must be sustained it the evidence, viewed
and construed most favorably to the State, is sufficient 1o support that verdict.

2. Verdicts: Evidence: Appeal and Error. After a jurv has considered all the
evidence and convicted the defendant, the jury verdict may not, as a matter of
law, be set aside for insufficiency of evidence if the evidence sustains some
rational theory of guilt.

3. Lesser-Included Offenses: Proof: Words and Phrases. The test for determining
whether a lesser-included offense exists in this jurisdiction is that a
lesser-included offense is one which is necessarily established by proof of the
greater offense. To be a lesser-included offense, the elements of the lesser offense
must be such that it is impossible to commit the greater without at the same time
having committed the lesser.

Appeal from the District Court for Douglas County:
DonNaLDJ. Hamitton, Judge. Affirmed.

Thomas M. Kenney, Doug']as County Public Defender, and
Brian S. Munnelly for appellant.

Robert M. Spire, Attorney General, and LeRoy W. Sievers
for appellee.

Hastings, C.J., WHITE, and FaHRNBRucH, JJ., and
FunrMAN and WHITEHEAD, D. JJ.

WHITE, J.

- This is an appeal from Douglas County, Nebraska, following
a conviction for theft by receiving stolen property. After a jury
trial, the defendant was found guilty and sentenced to a term of
18 months’ to 3 years’ imprisonment.

On July 23, 1987, at approximately 1 a.m., the defendant
was seen driving a green model 4440 John Deere tractor with a
red cultivator attached in the rural area of Douglas County.
Pursuant to a sheriff’s directive to conduct a field check of any
farm equipment on the road in that area, a sheriff’s deputy
stopped the defendant. The officer who halted the tractor
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recognized the defendant, who, when questioned, told the
officer that he was on his way to cultivate a beanfield for Tony
Vencil. To explain his presence on the road at 1 o’clock in the
morning, the defendant stated he had overslept. The officer did
not detain the appellant and contacted a dispatcher, who
subsequently contacted Vencil. The dispatcher notified the
officer that Vencil did not have anyone cultivating his land at
that time.

The officer then began to relocate the tractor and the driver,
as he believed the tractor to be stolen. Approximately an hour
later, the officer found some tractor tread marks in the road
near where he had stopped the defendant, and followed them to
a cornfield, where the tractor was found. The engine was still
warm. The defendant was later located and charged with theft
by receiving stolen property.

The appellant assigns as error the district court’s refusal to set
aside the verdict, contending that the evidence was insufficient
to sustain his conviction as a matter of law. In addition, the
appellant maintains that the trial court erred in refusing to give
his proposed jury instruction on the lesser-included offense of
unauthorized use of a vehicle.

In determining whether evidence is sufficient to sustain a
conviction in a jury trial, the Supreme Court does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
evaluate explanations, or reweigh evidence presented to a jury,
which are within a jury’s province for disposition. A verdictin a
criminal case must be sustained if the evidence, viewed and
construed most favorably to the State, is sufficient to support
that verdict. This court will not set aside a conviction if the
verdict is supported by relevant evidence. After a jury has
considered all the evidence and convicted the defendant, the
jury verdict may not, as a matter of law, be set aside for
insufficiency of evidence if the evidence sustains some rational
theory of guilt. State v. Jackson, 225 Neb. 843, 408 N.W.2d 720
(1987). In this action, the evidence adduced at trial supports the
jury’s verdict.

The evidence establishes that the appellant was identified as
the person in possession of a John Deere model 4440 tractor
with a red cultivator attached driving on an unpaved county
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road at approximately 1 a.m. on July 23, 1987. The officer who
stopped the appellant recognized him at the time of the stop.
When questioned regarding his driving a tractor on a deserted
road at 1 a.m., the appellant told the officer that he was on his
way to cultivate a beanfield for an individual by the name of
Tony Vencil. After areport was taken by the officer, identifying
the tractor in detail, the appellant headed off in the direction of
the Vencil farm, but returned shortly thereafter to say that the
cultivator would not fit over a bridge. The officer had a
dispatcher contact Vencil, who informed the dispatcher that the
appellant was not working for him. After following the tracks
the tractor had left on the road, the deputy found the
abandoned tractor a short time later. The engine was still warm,
apparently from recent use. The identification numbers on the
tractor matched those of a tractor sold to Clarence Clover.
Clover testified that he knew the defendant but had not given
the defendant permission to drive his tractor. This evidence,
and the remainder of the evidence contained in the record,
when “viewed and construed most favorably to the State,” is
sufficient to sustain the verdict of guilty returned by the jury.

The appellant next assigns as error the failure of the district
court to give a requested jury instruction on a lesser-included
offense. The appellant contends that the offense of
unauthorized use of a motor vehicle, as defined in Neb. Rev.
Stat. § 28-516 (Reissue 1985), is a lesser-included offense of
theft by receiving stolen property, as defined in Neb. Rev. Stat.
§ 28-517 (Reissue 1985). This assertion is without merit.

The appellant urges our repudiation of the rule this court
established in State v. White, 217 Neb. 783, 351 N.W.2d 83
(1984), regarding the existence of a lesser-included offense. We
refuse to do so. In White, we stated at 785-86, 351 N.W.2d at
85-86:

The test for determining whether a lesser-included
offense exists in this jurisdiction is that a lesser-included
offense is one which is necessarily established by proof of
the greater offense. To be a lesser-included offense, the
elements of the lesser offense must be such that it is
impossible to commit the greater without at the same time
having committed the lesser. [Citations omitted.]
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As this court has said before, the fact that the elements
of the lesser-included offense may be present in a case of
the greater offense is not sufficient to invoke the
lesser-included offense instruction if it is possible to
commit the greater offense without at the same time
committing the lesser offense.

(Emphasis in original.) See, also, State v. Arthaloney, 230 Neb.
819, 433 N.W.2d 545 (1989).

Section 28-517 provides: “A person commits theft if he
receives, retains, or disposes of stolen movable property of
another knowing that it has been stolen, or believing that it has
been stolen, unless the property is received, retained, or
disposed with intention to restore it to the owner.”

Section 28-516 provides in pertinent part: “A person
commits the offense of unauthorized operation of a propelled
vehicle if he intentionally exerts unauthorized control over
another’s propelled vehicle by operating the same without the
owner’s consent.”

A brief examination of these statutes evidences that
unauthorized use of a motor vehicle is not a lesser-included
offense of theft by receiving stolen property. It is not
“impossible to commit the greater without at the same time
having committed the lesser.” State v. White, supra at 785, 351
N.W.2d at 85. To the contrary, as stated by the district court:

The lesser included offense that you’re suggesting that I
instruct on requires operation of a motor vehicle where the
crime for which he stands charged does not require
operation of any motor vehicle. You could commit the
crime of theft by receiving stolen property by just having it
in your possession, whether it be a wagon or a car or a
truck or it could be a necklace. It could be just about any
kind of movable property.&lt doesn’t have to be operated.
Therefore, the appellant’s second assignment of error is also
without merit. The judgment of the district court is affirmed.
AFFIRMED.



148 231 NEBRASKA REPORTS

FEDERAL DEPOSIT INSURANCE CORPORATION, APPELLEE, V.
HAROLD A. SwANSON, EVELYNE. SwaANSON, AND HAROLD H.
SWANSON, APPELLANTS, UNITED STATES OF AMERICAET AL.,
APPELLEES.

FEDERAL DEPOSIT INSURANCE CORPORATION, APPELLEE, V.
HAROLD A. SWANSON AND EVELYN E. SWANSON, APPELLANTS,
UNITED STATES OF AMERICA ET AL., APPELLEES, DAVID METHENY,
INTERVENOR-APPELLEE,
435N.W.2d 659

Filed February 17, 1989. Nos. 86-700, 86-701.

1. Judgments: Parties: Appeal and Error. Only a party aggrieved by an order or
judgment can appeal; one who has been granted that which he or she sought has
not been aggrieved.

2. Motions for New Trial. A motion for new trial is addressed to the discretion of
the trial court.

3. Motions for New Trial: Evidence: Proof. In order to make a sufficient showing
for new trial upon the ground of newly discovered evidence, the proof in support
thereof must show that such evidence was then available which neither the
litigant nor counsel could have discovered by the exercise of reasonable diligence
and that it was not merely cumulative, but competent, relevant, and material,
and of such character as to reasonably justify a belief that its admission would
probably bring about a different result if a new trial were granted.

4. Contracts: Fraud. To require the discharge of a party to a written instrument on
the ground of alteration, it must appear that the alteration was material as well
as fraudulent.

Appeal from the District Court for Burt County: DArRvID D.
Quisrt, Judge. Affirmed.
John I. Sutton for appellants.

T. Randall Wright and Terry L. Fredricks, of Dixon & Dixon,
P.C., and Thaddeus G. Fenton for appellee FDIC.

Mary L. Buford, of Buford Law Offices, for
intervenor-appellee. °

HASTINGS, C.J., CAPORALE, and GRANT, JJ., and BURKHARD
and HaANNON, D. JJ.

CAPORALE, J.
In case No. 86-700, a replevin action, the district court
entered judgment against defendants-appellants, Harold A.



FEDERAL DEP. INS. CORP. v. SWANSON 149
Citeas231 Neb. 148

Swanson; his wife, Evelyn E. Swanson; and Harold H.
Swanson, granting First National Bank, Tekamah, Nebraska,
in whose place and stead the plaintiff-appellee, Federal Deposit
Insurance Corporation, has been substituted, a priority security
interest in a certain crop and the right to take immediate
possession of specified equipment. In case No. 86-701, a
foreclosure action, the district court divested the aforenamed
defendants-appellants Harold A. Swanson, and his wife, but
not the aforenamed Harold H. Swanson, who is not a party in
this case and therefore has no standing herein, of their various
interests in certain parcels of real estate. The two cases were
then appealed to this court and consolidated for briefing and
argument. The five assignments of error presented in the single
brief filed by the replevin defendants and the foreclosure
defendants, hereinafter collectively referred to as the
“defendants,” merge to assert, in effect, that the district court
erred in each action by failing to grant them a new trial because
of newly discovered evidence. Appellee David Metheny, the
apparent lessee of the foreclosed property, claims to be an
intervenor and joins the plaintiff in resisting defendants’
efforts. In each case, we affirm.

The parties agree that the copy of the fmancmg statement
and security agreement given to plaintiff’s predecessor by
Harold A. Swanson on or about February 24, 1976, and which
was attached to and incorporated as a part of the replevin
petition and later received in evidence, had been altered to
inaccurately reflect in plaintiff’s predecessor a security interest
in Harold A. Swanson’s 1984 soybean crop, which security
interest did not in fact exist. However, the original of the
document on file with the Burt County clerk at all times
remained in its genuine condition. While the plaintiff claims the
altered copy, which apparently came from its predecessor’s
files, was innocently attached to the replevin petition by its
predecessor’s attorney without knowledge of the modification
and later innocently offered and received in evidence, the
defendants claim that such was done fraudulently. The two
officers of plaintiff’s predecessor who were called as witnesses
by the defendants testified they did not know who had altered
the document or when the alteration was made. Defendants
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presented no other evidence on the issue of how and when the
change was made.

It appears that Harold A. Swanson discovered the alteration
in September of 1985, when he, at his attorney’s request,
reviewed the records of the county clerk in connection with
other litigation. Defendants complain that in reliance on the
altered document the district court, on May 31, 1985, issued an
order in the replevin action granting plaintiff’s predecessor a
security interest in the subject crop superior to that of Harold
H. Swanson. They also claim that as the note which secured the
foreclosed mortgages referred to the financing statement and
security agreement, alteration of the copy of the document in
the possession of plaintiff’s predecessor invalidated the note
and thus voided the mortgages which the note secured, leaving
nothing to be foreclosed.

The replevin action is easily resolved, for while the district
court did not vacate its earlier judgment giving plaintiff’s
predecessor the right to take immediate possession of the
specified equipment, the district court did vacate its May 31,
1985, order granting the plaintiff’s predecessor a superior lien in
the 1984 soybean crop. Inasmuch as the replevin defendants
question only the validity of the lien priority established by the
May 31 order, and the court below vacated that priority, they
have no basis on which to appeal to this court. Only a party
aggrieved by an order or judgment can appeal; one who has
been granted that which he or she sought has not been
aggrieved. See, Saum v. L. R. Foy Constr. Co., Inc., 190 Neb.
783, 212 N.W.2d 648 (1973); Douglas County v. Kountze, 84
Neb. 506, 121 N.W. 593 (1909); Horton v. State, 60 Neb. 701,
84 N.W. 87 (1900); Sturtevant Co. v. Bohn Sash & Door Co., 59
Neb. 82, 80 N.W. 273 (1899).

The foreclosure action, however, requires more analysis. We
begin by recalling that a motion for new trial is addressed to the
discretion of the trial court; further, in order to make a
sufficient showing for new trial upon the ground of newly
discovered evidence, the proof in support thereof must show
that such evidence was then available which neither the litigant
nor counsel could have discovered by the exercise of reasonable
diligence and that it was not merely cumulative, but competent,
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relevant, and material, and of such character as to reasonably
justify a belief that its admission would probably bring about a
different result if a new trial were granted. Fisher Corp. v.
Consolidated Freightways, 230 Neb. 832, 434 N.W.2d 17
(1989).

The foreclosure defendants’ premise that the note which
referred to the financing statement and agreement was vitiated
when a copy of the referenced document was altered, and thus
voided the mortgages which secured the note, is incorrect. In
First Nat. Bank v. Hull, 189 Neb. 581, 204 N.W.2d 90 (1973),
this court, in concluding that the change made on the security
agreement in question therein was authorized by the debtor,
nonetheless observed that, in any event, to require the discharge
of a party to a written instrument on the ground of alteration, it
must appear that the alteration was material as well as
fraudulent.

Assuming, but not deciding, that the alteration of the copy
of the financing statement and security agreement was
fraudulent, it was not material, for the document has not been
shown to bear any relationship to the procurement of the note
by plaintiff’s predecessor, nor to the amount of the note, nor to
the defendants’ default on the note, nor to the consequences of
that defalcation. In short, the alteration has not been shown to
have any functional relationship to the note whatsoever. So far
as the record shows, the only relationship between the note and
the altered copy of the document is that the former instrument
refers to the original of the latter instrument. Evidence of such
alteration and relationship between the note and altered copy
cannot be said to be “competent, relevant, and material, and of
such character as to reasonably justify a belief that its
admission would probably bring about a different result if a
new trial were granted.” Fisher Corp. v. Consolidated
Freightways, supra at 842, 434 N.W.2d at 24. Thus, it
cannot be said the district court abused its discretion in
overruling the foreclosure defendants’ motion for new trial.

AFFIRMED.
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1. Limitations of Actions: Pleadings: Demurrer. A petition alleging a cause of
action not commenced within the time prescribed by the appropriate statute of
limitations is subject to a demurrer.

2. Limitations of Actions: Pleadings. If a petition alleges a cause of action
ostensively barred by the statute of limitations, such petition, in order to state a
cause of action, must show some excuse tolling the operation and bar of the
statute.

. If a plaintiff fails to allege additional facts to show the tolling of
a statute, it has, in effect, failed to allege facts sufficient to constitute a cause of
action.

4. Demurrer: Pleadings: Appeal and Error. A demurrer which challenges the
sufficiency of the allegations is a general one. In our review of a ruling on a
general demurrer, this court is required to accept as true all the facts which are
well pled and the proper and reasonable inferences of law and fact which may be
drawn therefrom, but not the conclusions of the pleader.

5. Limitations of Actions: Malpractice. If the basis of a malpractice claim is
continuing negligent treatment, then the statute of limitations does not
commence to run until the treatment ends.

Appeal from the District Court for Madison County:
RicHARD P. GARDEN, Judge. Affirmed.

Earl G. Greene I11 and Edward L. Wintroub, of Wintroub &
Rinden, for appellant.

William M. Lamson and Thomas D. Wulff, of Kennedy,
Holland, DeLacy & Svoboda, for appellee.

HAsTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is an appeal from the district court for Madison County.
Plaintiff-appellant, Elizabeth J. Ames, filed a medical
malpractice action against defendant-appellee, Clark F.

Hehner, M.D., and Our Lady of Lourdes Hospital on June 11,
" 1985. Ultimately, the hospital was voluntarily dismissed from
the suit by the plaintiff, and the action was continued against
Dr. Hehner as the sole defendant. Subsequent to the filing of
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plaintiff’s fourth amended petition, the defendant filed a
demurrer which alleged that the petition failed to state a cause
of action and that the petition, on its face, revealed that the
action was barred by the applicable statute of limitations. The
district court sustained the demurrer on the basis that the action
was barred by the statute of limitations. Plaintiff-appellant’s
sole assignment of error alleges that the district court erred in
holding that the action was time-barred.

A petition alleging a cause of action not commenced within
the time prescribed by the appropriate statute of limitations is
subject to a demurrer. S.1.D. No. 145 v. Nye, 216 Neb. 354, 343
N.W.2d 753 (1984). If a petition alleges a cause of action
ostensively barred by the statute of limitations, such petition, in
order to state a cause of action, must show some excuse tolling
the operation and bar of the statute. League v. Vanice, 221 Neb.
34, 374 N.W.2d 849 (1985). If a plaintiff fails to allege
additional facts to show the tolling of a statute, it has, in effect,
failed to allege facts sufficient to constitute a cause of action.
George P Rose Sodding & Grading Co. v. Dennis, 195 Neb.
221,237N.W.2d 418 (1976).

A demurrer which challenges the sufficiency of the
allegations is a general one. In our review of a ruling on a
general demurrer, this court is required to accept as true all the
facts which are well pled and the proper and reasonable
inferences of law and fact which may be drawn therefrom, but
not the conclusions of the pleader. Hebard v. AT&T, 228 Neb.
15,421 N.W.2d 10 (1988).

Given this standard of review, we must accept as true the
following facts set forth in the petition. On February 13, 1981,
Ames underwent a surgical procedure known as a thoracotomy
at Our Lady of Lourdes Hospital. The surgery was performed
by the defendant, Dr. Hehner. Following her return to
consciousness after surgery, Ames began suffering pain in her
right shoulder and arm. The condition grew progressively more
painful and disabling, and eventually involved her right hand as
well.

Dr. Hehner continued to treat Ames for her “underlying
physical condition and the painful and progressively disabling
symptomatology of her right shoulder, arm and hand” through
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December 1982. He repeatedly assured Ames that her condition
was not permanent and that it would improve. During the
period of time from February 13, 1981, to December 1982, Dr.
Hehner referred Ames to other physicians, “who were unable
to properly diagnose [her] condition.” Ames alleges that she
“sought advice and treatment for her condition from several
physicians” and that these physicians were unable to diagnose
her condition.

It was not until August of 1984 that Ames’ condition was
diagnosed as “Klumpke’s paralysis,” a condition of paralysis
resulting from “ischemia and nerve pressure caused by
improper arm positioning” during her 1981 surgery. At this
time, Ames became aware that her condition was not a
temporary postoperative condition, but was, in fact, a
permanent disability. Ames filed her petition on June 11, 1985.

The statute of limitations for medical malpractice actions is
contained in Neb. Rev. Stat. § 25-222 (Reissue 1985), which
states as follows: )

Any action to recover damages based on alleged
professional negligence or upon alleged breach of
warranty in rendering or failure to render professional
services shall be commenced within two years next after
the alleged act or omission in rendering or failure to render
professional services providing the basis for such action;
Provided, if the cause of action is not discovered and
could not be reasonably discovered within such two-year
period, then the action may be commenced within one
year from the date of such discovery or from the date of
discovery of facts which would reasonably lead to such
discovery, whichever is earlier; and provided further, that
in no event may any action be commenced to recover
damages for professional negligence or breach of
warranty in rendering or failure to render professional
services more than ten years after the date of rendering or
failure to render such professional service which provides
the basis for the cause of action.

(Emphasis supplied.)

We believe that Ames’ petition does state a cause of action

that, on the face of the petition, was barred by the 2-year statute
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of limitations contained in § 25-222. The “act or omission” (the
surgery) alleged to be negligence took place on February 13,
1981. Ames’ petition was filed June 11, 1985, well beyond the
2-year time limit.

However, the additional facts alleged in the petition are
adequate to show that Ames did not and could not reasonably
have discovered her injury and the cause of action within that
2-year time limit.

During reargument to this court, the appellee made the
argument that if we found that the 2-year time limit did not run
from the moment Ames woke from surgery and felt pain, which
we in fact reject, then the statute commenced running on the
last day Dr. Hehner treated Ames in December 1982. If that
were true, it is alleged, then Ames “discovered” her injury in
August of 1984 and had until December 1984 to file suit, which
shedid not. We agree.

Appellee’s argument relies on the “continuing treatment
exception” to the professional negligence statute of limitations
as set forth in Williams v. Elias, 140 Neb. 656, 1 N.W.2d 121
(1941). Recently, in Tiwald v. Dewey, 221 Neb. 547, 550-51, 378
N.W.2d 671, 673 (1985), we said:

Williams v. Elias, supra, involved a malpractice suit
against a physician who had misdiagnosed the plaintiff
patient’s injuries and had continued to treat those injuries
under the misdiagnosis. We held that “[i]t was not the
error in the diagnosis originally made by defendant but its
adherence thereto and course of treatment that brought
about the injuries.” Williams, supra at 662, 1 N.W.2d at
124. We then held that “[t]he treatment and employment
should be considered as a whole, and if there occurred
therein malpractice, the statute of limitations should begin
torun when the treatment ceased.” Williams, supra at 663,
I N.W.2d at 124.

... The malpractice in Williams can be characterized as
a continuing tort because the physician persisted in
continuing and repeating the wrongful treatment because
of the incorrect diagnosis. Thus, the statute of limitations
did not begin to run until the continuing negligent
treatment which was the basis of the plaintiff’s claim had
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ended.

The exception is applicable in this case, since Ames alleges,

among other allegations, that Hehner was negligent
[i]n failing to properly advise Plaintiff during the course
of her continuing treatment since the surgery of February
13, 1981 and through December, 1982, of the true cause of
her injuries and disabilities; the proper diagnosis, and of
affirmatively concealing the same; [and in] failing to
properly examine, test, diagnose and treat the Plaintiff
since the surgery of February 13, 1981 through December,
1982....

(Emphasis supplied.)

Taking facts pled in the petition in a light most favorable to
Ames, the petition alleged adequate facts which excused the
operation and the bar of the 2-year statute of limitations.
However, we hold the statute commenced running on the last
day Dr. Hehner treated Ames in December 1982 and that the
statute had run by December 1984, barring her suit.

The district court’s decision sustaining defendant’s demurrer
is affirmed.

AFFIRMED.

WHITE, J., dissenting.

We are faced in this appeal with the application of a
complicated set of rules, i.e., the statute of limitations and case
law relating to medical malpractice.

The continuing treatment rule first pronounced by this court
in Williams v. Elias, 140 Neb. 656, 1 N.W.2d 121 (1941), had, as
its purpose, the rescue of otherwise barred claims when the
physician continued to treat the physical condition long after
the act or incident of medical malpractice occurred. Overtones
of fraud, misrepresentation, and estoppel appear to be the
justification offered for the creation of the doctrine.

On the other hand, the discovery rule in Neb. Rev. Stat.
§ 25-222 (Reissue 1985) recognized that in the area of medical
treatment an unexpected condition may occur, but the naming
of the cause is not infrequently difficult to immediately specify.

No dispute exists that suit was brought here within 1 year of
the discovery of the act of malpractice and that discovery was
made more than 2 years after the act of malpractice, thus
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seeming to place the action squarely within the limits described
in§ 25-222.

Inherent in the majority view is the notion that what was
thought to be a shield against the bar of the statute has now
become a sword cutting off the appellant’s recourse t