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The voluwre of laws quoted as the “ Revised Statutes”
refers to she eaition prepared in 1866 by E. EsTABROOK.

The volume of laws quoted as the “ General Statutes”
refers to the edition prepared in 18783 bv Gy A. BrowN.

The syllabus of each case in this volume was pre-
pared by the Judge writing the opinion, in accordance
with Rule XIV. '

The Rules of Court now in force are published in
Vol. 5 of these Reports.

This volume contains a report of all decisions handed
down prior to the January Term, 1878, not previously
reported. The decisions of the January and April
Terins, 1878, will appear iu the next volume.
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HoN. GEORGE B. LAKE, CHIEF JUSTICE.

: Is)ﬁg{JEELL Gﬁg\%ELL, }Assocu'm JUSTICES.

CuarrLEs H. FREY, PLAINTIFF IN ERROR, V. W ENZEL
DRAHOS, DEFENDANT IN ERROR.

1. Conveyance: DESCRIPTION OF PROPERTY: APPURTENANCES.
The property as described in a mortgage was “one frame grain
elevator warehouse, * * * with ail the appurtenances thereto
belonging.” - Under this description the plaintiff claimed title to
an engine house, together with the engine and boiler complete;
also an office building, and a stationary Fairbanks scale—the
former situated over fifty feet, and the latter over one hundrec
feet distant from the warehouse, and entirely disconnecied there
from. Held, That as a matter of law, the property in questicn
could not be regarded as appurtenant to the warehouse, nor did
it pass to the mortgagee under the general term *“appurtenances
thereto belonging.”

3
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3. : : . By the term “ appurtenances ” is commonly
understood in law, punly incorporeal hereditaments usually an-
nexed to lands or to houses. But the word may be used by
parties to a contract in a broader and much more comprehensive
sense, and when the proof shows that it was so used a corres-
ponding effect should be given to it.

8.

: EVIDENCE. Where there is no ambiguity in the
description of property in a deed, parol testimony is not admis.
sible to show what was in fact conveyed. Nor is it competent
for a witness to give his opinion as to what was appuricnant to
property conveyed, and a question which in effect calied for such
an opinion was rightly excluded.

Error to the district court for Cuming county.
Tried below before Grirrey, J. The facts were as
follows:

On the twentieth of November, 1874, the Grange
Company, of Cuming County, was the owner of a cer-
tain frame grain elevator warehouse, situated on
ground leased by them of the Sioux City and Pacific
R. R. in West Point. On that date the Grange Com-
pany executed a chattel mortgage on said building to
the Milburn Wagon Company, describing the property
as one frame grain elevator warehouse; and, after said
description, in the granting clause thereof, grants “ /!
the appurtenances thereto belonging.” This chattel mort-
gage was made to secure certain promissory notes made
by said Grange Company to the said Milburn Wagon
Company. On the twenty-fourth day of June, 4.p.
1875, the mortgage was foreclosed, the building de-
scribed therein sold, and a bill of sale thereof made to
the said Milburn Wagon Company, describing the
property as the said grain elevator, with all its appur-
tenances, “the same as held and described in said
mortgage.”

On the sixth day of December, a.p. 1875, the said
Milburn Wagon Company executed a bill of sale to
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Wenzel Drahos, the defendant in error, of the follow-
ing described property, to-wit: “The Grange elevator;
one engine, stationary; engine-house; one twenty-six-
flue boiler; one frame office; one pair Fairbanks
standard scales, together with all appurtenances thereto
belonging.”

On the fourth day of March, A.p. 1876, upon two
executions issued out of the county court of Cuming
county, and directed to the sheriff of said county, the
following property was levied upon by said sheriit, as
the property of said Grange Company of Cuming
county, to-wit: One ten-horse engine and boiler; one
engine house; one Fairbanks hay scale, complete; one
office, ten feet by twelve; one grate bar; five wrenches;
one gauge-cock; one cast-iron pump and pipe; one
driving belt; four bars of iron, in addition to some
other property, which was duly advertised for sale, to
satisfy said executions.

On the thirteenth day of March, a.p. 1876, and
before the sale on said executions, the said property
last herein described was taken from the possession of
the sheriff upon an order of replevin, at the suit of the
said Wenzel Drahos, the defendant in error, against
Charles H. Frey, the sheriff, Drahos claiming title to
the property by virtue of his purchase from the Mil-
burn Wagon Company. The court below found in his
favor, and Frey brought the cause here by petition in
€rror. :

Crawford § MeLaughlin and E. Wakeley, for plain-
tiff in error. - : ,

Tt is admitted by the defendant in error that the
property in question was owned by the Grange Com-
. pany of Cuming County, at and before the twentieth
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day of November, 1874, but it is claimed that these
articles of personal property, passed, by the chattel
wmortgage above referred to, as “appurtenances” to
the frame grain elevator warehouse, to the Milburn
Wagon Company, and that the title of the defendant in
error is derived from said chattel mortgage, through
the said Milburn Wagon Company as purchasers at the
foreclosure sale of said mortgage.

It makes no difterence that these articles of property
are specifically described in the bill of sale from the
Miiburn ‘Wagon Company to the defendant in error;
it this specific property did not pass to the said Mil-
burn Wagon Company under the said chattel mortgage
then the defendant in error derived no title under the
bill of sale from the said Milburn Wagon Company.
This we think is admitted by the evidence of the de-
fendant in error.

If this is true, then the bill of sale from the Milburn
Wagon Company to the defendant in error is no evi-
dence of title in the defendant, and should not have
becn allowed as evidence in the trial of the case in the
court below, because it assumes the very question in
controversy.

Neither do we think that the chattel mortgage should
have been allowed as evidence in the first instance
without laying a foundation by showing that this iden-
tical property and each article of it was appurtenant to
the frame grain elevator warehouse. It in fact was no
cvidence at all without such foundation, and should
have been excluded. The law requires the best evi-
dence. 1 Greenleaf on Evidence, 97-99.

The main question to determine in this case is, did
the property in dispute pass with the frame grain ele-
vator warehouse by the foreclosure of the chattel mort-
gage to lue saia Milburn Wagon Company?
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Appurtenances are things belonging to another thing
as principal, and which pass as incident to the princi-
pal thing. The term as used in conveyances passes
nothing but the land and such things as belong
thereto, and are part of the realty, or, as some authori-
ties put it, whatever is necessary to the commodious
enjoyment of a thing. Burrill’s Law Dictionary.

‘When applied to conveyances of real estate, the term
appurtenances has but little, if any signification. The
instrament would include just as much without the
word as with it. It cannot be made to include any
thing not belonging to the realty. If it could be made
to include articles pertaining to the business carried on
upon the realty, then the sale of a farm with its appur-
tenances, would include the farming implements used
on the farm. On the other hand, whatever belongs or
pertains to the realty, or is necessary to its proper en-
joyment (such as an easement, a right-of-way or the
like) would pass under the term appurtenances, and
we have no doubt the same rights would pass without
the word as with it.

Suppose we apply the same rule to the case under
consideration, and leave out the word ¢ appurtenances,”
what would pass in a conveyance of one frame grain
elevator warehouse? Would an engine, boiler, scales,
and scale house pass, situated, as the evidence in this
case shows, from sixty to one hundred feet from the
said warehouse, and having no connection with it at all,
and purchased and erected, not for the purpose of run-
ning said warehouse alone, but for the general business
of the Grange Company, who contemplated running
different kinds of machinery at the place where situ-
ated? We think not.

The term appurtenances, though not synonymous, is
frequently used in the same sense with fixtures, and the
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law applicable to fixtures will no doubt apply with
equal force to appurtenances. :

On the question whether such property and ma-
chinery, situated, not sixty or one hundred feet from the
principal thing mortgaged, but situated in and against
the principal building, are fixtures, so that they consti-
tute a part of the real estate, or principal thing, we re-
fer to the following authorities holding that such pro-
perty are not fixtures and do not pass with the realty,
or principal thing. Murdock v. Gifford, 18 N. Y., 28.
Potter v. Cromwell, 40 N. Y., 287. Teaf v. Hewitt, 1 Ohio
State, 511. Hill v. Wentworth, 28 Vt., 428. Bartlett v.
Wood, 82 1d., 872. Gale v. Ward, 14 Mass., 352. Shel-
don v. Edwards, 86 N. Y., 279. Cresson v. Stout, 17
Johns., 116.

Stevenson ¢ Carrigan, for defendant in error.

I The first error complained of is that the court
erred in admitting the bill of sale from the Milburn
Wagon Company to said plaintiff Wenzel Drahos as
evidence. Upon this proposition we urge that it was
incumbent upon the plaintiff below to establish by tes-
timony title to the chattel in question, and certainly the
most direct and expeditious mode that could be adopted
was the introduction of a conveyance to him from his
immediate grantor, and following that by such testi-
mony as would satisfactorily establish title and right of
possession in him. We further urge that the order in
which testimony is received on the trial of a cause is
discretionary with the presiding judge, and will not be
reviewed by an appellate court.

II. The second error complained of is the introduc-
tion of the chattel mortgage from the Grange Com-
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pany to the Milburn Wagon Company, the foreclosure
of the same for the reason that it was not first shown
that the “identical property, and each article of it, was
appurtenant to the frame Grange elevator warehouse.”

The identity of the chattels in controversy with those
contained in the chattel mortgage were questions of
fact for the jury, and the question as to the chattels
being included in the general term appurtenances, is
one of law for the court to decide. The mortgage was
then properly admitted as evidence of title, and the
best and only evidence that could have been intro-
duced.

III. We have then, as disclosed by the record be-
tween the parties thereto, a-common source of title of
the subject matter of controversy, a conveyance in the
nature of a mortgage to the Milburn Wagon Company,
foreclosure and sale of the mortgaged chattels pur-
chased by the Milburn Wagon Company at the sale,
conveyance by the last named corporation to Wenzel
Drahos. No line of testimony could be more complete
and perfect, provided, of course, the description of
chattels in the mortgage from the Grange Company,
and the subsequent conveyances, cover the chattels re-
plevied in this action.

IV. The evidence discloses that the elevator ware-
house was erected for the purpose of handling and
storing grain; that the chattels in controversy consist
of one ten-horse power engine and boiler complete;
one frame office, one pair of Fairbanks scales complete,
one engine-house, wrenches, etc.; that the engine and
boiler were used as the propelling power of said eleva-
tor, and placed within a convenient distance for that
purpose, and without which the elevator would be
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wholly useless for the purposes of its construction.
The scales and office were used for the purpose of
weighing all grain that was placed in said grain eleva-
tor, the same being erected for that purpose and for no
other, and without which it would be impossible to
carry on the business for which said elevator was erect-
ed, in a successful manner. 'We must then conclude that
the elevator warehouse was the principal, and the en-
gine, boiler, scales, office, etc., were accessory and in-
cident thereto, and consequently passed with the sale
of the principal.

" It is contended by the counsel that the word ¢ appur-
tenances” is used in the same sense as fixtures, and the
rules of law governing the latter are applicable to the
former; in this we think the counsel is in error.

We find that where a conveyance is of a factory or
mill, ete., eo-nomine, with the privileges and appurten-
ances, if the article in question is an essential part of
the mill or factory, it is included in that term and
passes therewith, whether real or personal property.
Farrar v. Stackpole, 6 Maine, 154. Lathrop v. Blake, 8
Foster, 46. Baldwin v. Walker, 21 Conn., 168. Hos-
kin v. Woodward, 45 Penn. State, 42. Pickerell v. Car-
son, 8 Towa, 544.

Lakg, Cu. J.

The vital question presented in this record is whether
the property in dispute was included in the mortgage
given by the Grange Company to the Milburn Wagon
Company.

The description in the mortgage of the property con-
veyed is, “One frame grain elevator warehousc situated
on the ground of the Sioux City and Pacific R. R. Com-
pany east of their side track, nearly opposite ‘he pas-
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genger depot of said R. R. company, in the city of West
Point, Cuming county, Nebraska, with all the appur-
tenances thereto belonging.”

If the property in controversy was covered by this de-
scription then the judgment of the district court is right
and should be sustained, but if otherwise, it is wrong
and must be reversed. The following is a list of the
property, viz.: One ten-horse power engine and boiler
_complete, one grate bar, five wrenches, one gauge cock,
one pump and pipe, one rubber belt, four bars of iron,
one engine house, one Fairbanks scale complete, and
one office ten by twelve feet in size, none of which arti-
cles was either in, or attached to the warehouse men-
tioned in the mortgage.

But it is claimed on the part of the defendant in
error that, although this property was not specifically
mentioned in the mortgage through which he derived
his pretended title, yet it was covered, and the title
passed from the Grange Company, by force of the
words “appurtenances thereto belonging,” and it was upon
this construction of the instrument alone that he recov-
ered in the court below.

Not only was none of this property in, or attached
to the warehouse, but, excepting the rubber belt, was
located and used not less than fifty feet distant there-
trom. In fact, as shown by the testimony, the office
building and Fairbanks scale were at least one hund-
red feet away, and were used by the Grange Company
in the prosecution of the other business in which they
were engaged as well as in that of handling grain. The
rubber belt was the means of connecting the engine
with the machinery of the warehouse when in opera-
tion; at other times it was takon off and laid aside.

No case was cited by counsel for the defendant in
error which goes so far as to hold that property of this
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description, and situated as this was with reference to
the warehouse, would pass as an appurtenance. Indeed
we have been unable to find one that would sustain us
in 8o holding.

What is an appurtenance? It is said that “The
term is commonly confined in law to the purely incor-
poreal hereditaments that are commonly annexed to
lands or to houses, and may as well include common as
any otherright.” Bouvier’s Law Dictionary, 29. Lister
v. Pickford, 3¢ Beav., 576. And in Harris et al. v. Llliott,
10 Peters, 25, is mentioned a saying of Lord Coke, that
“A thing corporeal cannot properly be appurtenant to
a thing corporeal, nor a thing incorporeal to a thing in-
corporeal.” It is, however, doubtless true that the
word is frequently used in a more enlarged and com-
prehensive sense, and when it can be gathered from all
the attendant circumstances that it was so understood
and used by the parties, a corresponding cffect should
be given to it in the interpretation of a contract. But
here we have no fact or circumstance to indicate that
the parties intended to use it in any other than its purely
legal sense. It is not at all probable that the Milburn
Wagon Company would have omitted a specific men-
tion of the office building and scale, situated at least
one hundred feet from the warehouse, if it had been
the understanding that they were to pass by the deed.
Nor is it reasonable to suppose that the engine and
engine house of the value of several hundred dollars,
and more than fifty feet distant, would have escaped
particular mention, had it been intended that they
should be conveyed. We feel bound to hold, therefore,
that the property in controversy was not, in law, ap-
purtenant to the elevator warehouse, and did not pass
by the mortgage to the Milburn Wagon Company.

It is also assigned for error that the court excluded
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from the jury evidence that the Grange Company re-
fused to include this particular property in the mort-
gage when requested to do so.

There is no doubt that the rule governing the ad-
mission of evidence in explanation of written instru-
ments, or, perhaps more properly, to connect the in-
strument to the precise subject upon which it was in-
tended to operate, is substantially as claimed by counsel
for plaintiff in error. But there was nothing in the
case as made by the defendant in error which called for
this sort of proof, for under no circumstances that we
can conceive could this property be treated as appurten-
ant to the warehouse. And, besides, the questions by
which it is said this proof would have been elicited
were very clearly objectionable, and we perceive no
error in the rulings of the court in this respect.

On this point the witness Karl was asked, “ What
particular property the mortgage was to cover?” This
was very properly excluded. There was no ambiguity
in the mortgage as to the property which it purported
to convey, and the question clearly called for incompe-
tent testimony.

Again, the same witness was asked “What were the
appurtenances to the elevator warehouse at the time of
giving said mortgage?” This, too, was incompetent.
Tt in effect called for the opinion of the witness on a
question which it was the province of the jury to de-
cide. Tt was the office of the witness to detail facts
and circumstances within his knowledge showing the
gituation of the property, and its exact relation to the
warehouse, leaving to the jury, under proper instruc-
tions, the determination of the question whether it was
appurtenant or not. These remarks will apply with
equal force to each of the other questions in respect to
which it is claimed the court erred.
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For the reason, therefore, that the verdict was not
warranted by the testimony and law of the case, the
judgment of the district court must be reversed, and a
new trial awarded.

REVERSED AND REMANDED.

STATE 0F NEBRASKA, EX REL. THoMas J. Noowav, v.
Tue Mavor axp CounciL oF THE CITY 0F LINCOLY.

1. License Money: DEPOSIT Y APPLICANT BEFORE LICENSE
1sstks. Under the statute relating to licenses for the sale of mait,
spirituous, and vinous liquors, the authorities of agdown or city
have no authority to pass an ordinance appropriating money
placed in the hands of the treasurer before the allowance of a
license. Mouney thus deposited with the treasurer, without the
ailowance of a license, is the properly of the applicant subject
only to his disposal.

When such license is allowed, the appiicant must
then pay into the treasury the amount required for a license
*“Lefore such license shall be issucd.”

ArprricATION for Mandamus.

Mason ¢ Whedon, for the relator.

R. O. Phillips and 8. J. Tuttle, for the respondent.
Gaxrr, J, |

An alternative writ of mandamus was allowed by
this court on application of the plaintiff; the respond-
ents filed their answer to this writ, and the cause was
tried before the court.

The main facts in the case are as follows: On the
twenty-first day of April, 1877, the relator deposited
with James McConnel, then eity treasurer, the sum of
three hundred dollars, and took his receipt for the same,
and on the same day he placed in the hands of the city
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clerk a bond and petition for a license to sell malt,
spirituous, and vinous liquors.

Some blanks in the petition were filled up on the
twenty-third day of the same month, and then these
papers were endorsed “filed” by the clerk.

By reason of some alleged irregularities by the city
authorities, the application of the relator was deemed
insufficient by them; and the papers were returned to
the relator, who on the seventh day of May following
filed with the city clerk another application for such
license, and on the fourteenth day of the same month
this application was by the city authorities refused and
rejected. From the evidence it also appears that the
money so deposited with McConnel was attached in his
hands by the creditors of the relator.

Now upon these facts, is the relator entitled to have
a peremptory writ of mandamus against the respond-
ents commanding them to cause the proper ordinance
to be passed and to issue a warrant or order to be
drawn in favor of the relator for the above sum of three
hundred dollars? This is the only question for deter-
mination.

Under section thirty-three of the act to incorporate
cities of the second class, the mayor and council have
no power to draw an order on the treasurer for the pay-
ment of money, unless the same ‘“has been ordered by
ordinance in pursuance of some object provided for in
the act.” :

The objects and purposes for which cities of the
gecond class are “authorized and empowered”” to appro-
priate money and draw orders on the city treasurer are
specifically and clearly stated in the act; and the mayor
and council cannot exercise any other than the powers
so delegated. They can pass ordinances ordering the
issue of warrants on the city treasurer only “in pursu-



14 SUPREME COURT OF NEBRASKA,

State, ex rel. Noonan v. City of Lincoln.

ance of some object provided for by the act.” Gen.
Stat., 151. .
Again, section five hundred and seventy-two of the
act for the license and sale of liquors requires the ap-
plicant for a license to file with the county clerk the
petition of at least ten freeholders setting forth certain
facts, and at the same time he shall also file his bond to
the county as is required by the act; and the third sub-
division of this section provides that he shall pay into
the county treasury “for the use of the school fund?”
the amount of the license “and file the treasurer’s
receipt therefor in duplicate with the county clerk
before such license shall be issued.” By section five
hundred and eighty-six, ‘“all the powers and duties de-
volving upon the county commissioners shall belong to
and be exercised by the proper authorities of any or all
incorporated towns and cities of the state within the
incorporated limits thereof, and the license moncy ve-
quired to be paid to the county treasurer may be paid
to the treasurer of the town or city, who shall account
for the same, and his receipt therefor shall be equiva-
lent to the receipt of the treasurer of the county for all
the purposes named in section five hundred and seventy-
two.””  One of these purposes is that the money shall
be “for the use of the school fund, to Le distributed as
other moncys,” and the town or city treasurer “shall
account for the same ” for such purpose. Now, under
this law, the applicant for a license must first file with
the county clerk, or a purson authorized by a town or
city to receive the same, the petition and bond required
by the first and second subdivisions of section five
hundred and seventy-two, and if the license is allowed
upon his application, then, under subdivision three of
this section, he must pay the license money to the
county or city treasurer, as the case may bhe, and file
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the treasurer’s receipt therefor in duplicate with the
clerk “before such license shall be issued.” When the
money is so paid, the treasurer holds it ¢ for the use of
the school fund, to be distributed as other moneys;”
* but until a license is allowed, he has no authority to
receive it as school money; he cannot distribute it as
such, and he cannot apply it to the school fund. The
statute makes no provision for him to receive it before
the allowance of a license, and therefore until a license
is allowed, it is the money of the applicant; and if he
places it in the hands of the treasurer without a license
having been first allowed, the treasurer must necessarily
hold it as a private individual, and not as treasurer, in
trust for him as a deposit to be disposed of only by
direction of the applicant, for it is not the property or
fund of the city and cannot be credited to any fund be-
longing to the city, and therefore, according to the
facts of the case at bar, the respondents have no control
over the money of the relator in question in this case,
and have no authority to pass an ordinance to appropri-
ate the same, or to draw an orderin respect to the same.
Their delegated powers in this regard extend only to
the passing of ordinances ordering the appropriation of
money and drawing of orders, “in pursuance of some
object provided for in the act.”” The money accruing
from licenses to sell malt, spirituous, and vinous liquors
is by statute appropriated to the use of the school fund.
Tn respect to the attachment of the money in the hands
of McConnel by the creditors of the relator, and in
respect to his rights of exemption, under the laws of
this state, it is not necessary, and indeed is not now
proper to express an opinion. The question pro-
pounded must be answered in the negative, and the
writ must be .
DENIED.
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THE STATE, EX REL. GEORGE L. BrowN v, JEFFERSON B.
‘WESTON, AUDITOR.

1. Constitutional Law: aPPrROPRIATIONS. The rule observed
as to appropriations in the case of The State, ex rel. Roberts ».
Weston, 4 Neh., 2106, applies only to those officers whose salaries
are fixed by the constitution itsclf, and not to those whose com-
pensation is left to the discretion of the legislature. As to the
latter, specific appropriations by the legislature are necessary to
authorize their payment from the state treasury.

2. ; LEGISLATIVE arprorrisTiON. Section six of the act of
February 24th, 1875, providing tor a state board of immigration,
is not a sufficient appropriation of money by the legislature to
authorize the auditor to draw his warrant on the state treasury
for the pavment of the incidental expenses incurred by the secre-
tary of the board.

Laxke, Cu. J.

This is an application for a peremptory writ of man-
‘lamus to the defendant, as state auditor, to compel
that officer to draw his warrants upon the state treas-
ury in payment of the sum of one thousand dollars,
alleged to be due to the relator for incidental expen-
ses incurred by him while holding the office of sec-
retary of immigration, under an act of the legislature,
approved February 24, 1875.

That the account rendered by the relator is just and
should in justice be paid by the state, is not questioned,
and the only defense interposed is that there is no law
authorizing the respondent to audit and pay the claim.

This application is made upon the supposition that
the case falls within the rule laid down in The Stute, ex
rel. Roberts v. Weston, 4 Nc¢b., 218, in which we held
that no legislative appropriation was necessary to au-
thorize the payment of the salary of u state officer
whose officc was created, and salary fixed by the con-
stitution of 1875.
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The decision in that case was based upon the consti-
tution itself—Section twenty-five of the schedule—
which provides that ¢ The auditor shall draw the war-
rants of the state quarterly for the payment of the sal-
aries of all officers under this constitution, whose com-
pensation is not otherwise provided for, which shall be
paid out of any funds not otherwise appropriated.”
But this rule can be carried no turther than we went
in that case. It reaches only those officers who hold
by virtue of the constitution itsclf, and not to those
who hold their offices at the will of the legislature. As
to the latter all compensation must depend upon the
caprice of the legislature, and can be legally paid only
. in pursuance of a specific legislative appropriation.
This is a constitutional requirement, enforced by a
clause in section twenty-two, Art. IIl, of our present
constitution, which declares that “ No money shall be
. drawn from the treasury except in pursuance of a spe-
cific appropriation made by law.”

It will be observed that this provision does not re-
quire the appropriation to be made by act of the legis-
lature, but merely that it be “made by luw,” so that it
may be done either by direction of the constitution
itself, that being the supreme law in the state, or by
the legislature through the forms prescribed for draw-
ing money from the public treasury. There is, there-
fore, no real conflict between these two provisions of
the constitution which we have quoted, although at first
blusl: there might perhaps seem to be.

The coustitution, however, makes no direct provision
tor the payment of salaries fixed by act of the legisla-
ture, which must depend entirely upon the will of that
body, to be expressed by an act duly passed.  And in
the ahsence of such an act no payment can be legally
made.
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It was claimed on the argument that section six of the
act of February 24, before referred to, was a sufficient
appropriation to authorize payment to be made. But
we do not so consider it. No particular portion of the
public revenues is set apart upon which the auditor is
authorized to draw in payment of these expenses. This
section does nothing more than fix the amount of com-
pensation to which the secretary of the board may be
entitled, and when it is to be paid. As to the manner
of payment, and out of what particular fund, it is silent.

For these reasons the prayer of the relator must be
denied, and the application dismissed at his costs.

‘WRIT DENIED.
N. 8. Seott, for the relator.

Tue Fremont FERRY AND BRIDGE COMPANY, APPELLEES,
v. THE Boarp oF CouNTYy COMMISSIONERS OF DODGE
Coun1y, NEBRASKA, APPELLANTS.

1. Estoppel: BY acrs IN pars. Ifa company, incorporated with
the exclusive privilege to establish and keep a ferry and wagon
bridge across a river, within a certain district, stand by and si-
lently see and permit other parties tn construct and complete
another wagon bridge across the same river, within the same
district—or acquicsce and consent to the erection thereof—it will,
by reason of such silence or assent, be estopped from controvert.
ing, by injunction or otherwise, the right of the other parties to
use and repair such bridge.

ApPEAL from the district court of Dodge county.
Tried below before Post, J. The case is stated in the
npinion.

W, H. Munger, for appellunt.
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I. The facts stated in the answer, which are admit-
ted by the demurrer, operated as a license to defendant,
and such a license becomes irrevocable when, as in this
case, defendant, acting under the same, has expended a '
large amount of money for the purpose of enjoying
such license. 2nd American Leading Cases, page 751,
where the subject is fully discussed in note. Rer-
ick v. Kern, 14 Serg. and Rawle, 267. The Amer-
iscoggin Bridge v. Bragg, 11 N. H., 102. Woodbury v.
Parshley, 7T N. H., 287. Ricker v. Kelley, 1 Maine, 117.

In Clement v. Durgin, 5 Maine, 9, the broad ground
was taken that when the continuance of a license is
necessary for the protection of an interest which has
been acquired on the faith of an express or implied
agreement that the license should not be revoked, the
case will fall within the general principle that no man
shall be allowed to falsify expectations which he has
created, and on which others have been led to act; the
court were clearly of the opinion that the interest of
the plaintiff in the continuance of a dam which had
been erected on the faith of this license was sufficient
to preclude the defendant from recalling it subsequent-
ly, without a tender of the expense which had been
incurred in erecting it.

But it is contended that as the defendant had mno
power to construct a toll bridge, the law of estoppel
would not apply. The bridge in question is a public
bridge; it was built by the public out of funds belong-
ing to the public; is owned and controlled by the pub-
lic; the same rules should not apply as in cases where
aid is voted to a private individual or corporation.

Again, although the proposition submitted to the
voters of Fremont precinct to vote $50,000 bonds to
construct said bridge, by virtue of which proposition
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said bridge was built, contained a provision to make
said bridge a toll bridge, yet if, by omitting or striking
out the parts of said proposition which provide for
tolls (the portion claimed to be illegal) the remainder
would constitute a complete and valid proposition sut-
ficient of itselt (without the aid of such part so stricken
out as illegal) to carry out the intent of the voter, then
it is the duty of the court to give force to such remain-
ing portion. Santo v. The Stute, 2 Towa, 165. Buul: of
Hamilton v. Dudley, 2 Pet., 492. Clarkv. Ellis, 2 Blackt.,
8. Peoplev. Lawrence, 86 Barb., 190. Robinson v. Bidwell,
22 Cal., 879. Maize v. State, 4 Ind., 342. Warren v.
Mayor, 2 Gray, 84. Dillon on Mun. Corp., Sec. 354.
Cooley’s Con. Lim., 177.

IL. In the present case the proposition is complete in -
every particular when the portion relative to tolls is
omitted. It provided for the issuance of the bonds,
when they mature, etc., and for the annual levy of a
tax to pay them as they mature; this is all the law re-
quires. It is true that the amount of tax is limited, but
the presumption is that the county commissioners were
satisfied that the one-mill was sufficient, and their judg-
ment cannot be questioned in collateral proceedings.
Commissioners of Knox Co. v. Aspinwall, 21 How., 544.

III.  The object of the voter was to obtain a bridge;
tolls was a secondary and immaterial matter. If there
ever was a case in which equity would enforce a rigid
rule of estoppel, it seems to me it should be enforced
in the present case. Here we find plaintiff not only
silently witnessing and acquiescing in the trespass
upon the franchise, but aiding, encouraging, and assist-
ing the defendant by the united voice and vote of each
member of plaintiff corporation in the large expenditure
of money.
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Does plaintiff bring itself within the rule that to
obtain equity it must do equity? Has not its action
been such, that equity would require that, before the
relief asked can be granted, it should offer to reim-
burse the defendant the amount of money it has
expended ?

If the defendant has no authority to collect tolls it
can stop, and then there is a free bridge; if they refuse
to stop, let the proper action be brought to compel
them; if the law of estoppel applies in this case, then
plaintift cannot in this action enjoin the collection of
tolls. They do not come within the rule required as
stated by this court in Shed v. Hawthorne, 3 Neb., 179,
which was an action to enjoin the collection of tolls on
this same bridge.

W. A. Marlow, for appellee.

I. If the answer in this case is sufficient, it must be
on the theory that precincts, counties, and cities can
build and operate toll bridges. The only object in
building the bridge in question is for the purpose of
making it a toll bridge, in order to raise money to pay
the interest on the bonds issued for that purpose.

County commissioners have no authority to build
or operate toll bridges. They have power to lay out
roads and build bridges, but when laid out and bridges
erected thereon, they become public highways. The
funds used for this purpose are raised by taxation on
all the property within the county. When the funds are
insufficient for the purpose of building such bridges as
the public demands, then the commissioners have power
to submit the question of issuing the bonds of the
county or precinct to a vote of the people of the county
or precinct, in order to aid them in building such
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bridges as they were unable to build out of the funds
collected by taxation in the ordinary way. The bonds
when issued cannot be used for any other purpose.
The funds thus raised are under the control of the com-
missioners, to be by them expended in erecting bridges
on public highways; not in building toll bridges, grist
mills, or in aiding any private enterprise. By an ex-
amination of the statutes it will readily appear that
toll roads and bridges are unknown. Gen. Stat.,”234,
295, 954.

The contract alleged in the answer between the Fre-
mont Ferry and Bridge Company, and the board of
county commissioners acting for and in behalf of Fre-
mont precinct, is absolutely void. Have we a statute
which authorizes it? Certainly not. The commis-
sioners have power to build public bridges, but no
other kind. U. P. R. R. Co. v. Colfax county, 4 Neb.,
450.

If the commissioners had no power to make this con-
tract then they have no power to enforce it.

Had the proposition in the first place been to build &
public wagon bridge, and the stockholders and officers
of the company had consented, they would be es-
topped from asserting their rights after the money’
had been expended. It requires two or more parties
to make a contract; in this case we have but one. The

‘company consented that the commissioners should
build a toll bridge in behalf of the precinct. The com-
missioners had no power to accept this proposition.

The commissioners could not sue the company pro-
vided it failed to comply with the terms of the contract.
The rule I understand to be this: County commission-
ers of a county can bring no suit, make no contract, or
perform any official act except as provided by statute.
Okio v. Yeatman, 22 Ohio 8., 546. Stetson v. Kempton,
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13 Mass., 271. Smith v. Com’rs of Portage Cb., 9 Ohio,
26. Vmcent v. Nantucket, 12 Cush., 103. Halstead v
Mayor, etc., 3 N.Y., 430.

II. The right to take toll is a franchise, and must be
conferred by statute before the right exists. Seymour v.
The Milford and Chillicothe Turnpike Co., 10 Ohio, 476.
Wiswall v. Hall, 8 Paige, 813. Thompson v. N. Y. ¢
Harlem R. R. Co., 8 Sandf. Ch. [625]. Fall v. County
of Sutter, 21 Cal., 237. '

III. The bridge and ferry company have an exclu-
sive privilege at the point named to operate a toll bridge.
The company has in all respects complied with the act
of incorporation ; so long as that statute is not repealed,
neither private parties, private corporations, nor munici-
pal corporations have any right to interfere in any way
with this exclusive privilege; if they do a court ot
equity will restrain the interference. Hilliard on
Injunctions, Sec. 44, page 536.  Walker v. Armstrong,
2 Kan., 198. Ogden v. Gibbons, 4 Jobhns. Ch., 150.
Aiken v. The Western Railroad Corporation, 20 N, Y.,
370. High on Injunctions, Secs. 580, 581, 587. The
Niagara Falls International Bridge Company et al. v.
The Great Western Railroad Company, 39 Barb., 212.
Thompson v. The New York R. R. Co., 2 Sandf. Ch.
r625]). Osbornv. U. S. Bank, 9 Wheat., 788.

@aNTT, J.

The material allegations in the pleadings in this case
are substantially as follows: The plaintiff was incor-
porated by act of February 18, 1867, as the ¢ Fremont
Ferry and Bridge Company,” with the exclusive priv-
ilege to establish and keep a ferry and bridge across
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the Platte river, at any point in township seventeen
north, of range eight east of the sixth principal merid- .
1an, in the county of Dodge. The corporation estab-
lished a ferry within the time required by the act, and
it is alleged that within two years past the plaintiff
expended large sums of money in the erection of a
wagon bridge across said river; that the defendants
threaten and are about to erect a wagon bridge across
said river within the limits of its franchise, which
will lessen the value of said franchise and take away
from the plaintiffs a large amount of tolls which it
otherwise would receive; and therefore prays an in-
Jjunction restraining the defendants from building such
bridge. In their answer the defendants aver that on
the eighth day of October, 1870, a proposition was,
according to law, submitted to the voters of Fremont
precinct, in said county, at a special election, to vote
bonds of said precinct to the extent of fifty thousand
dollars, to construct a wagon bridge across the Platte
river in said precinct; that the proposition received a
majority of all the votes cast at such election; that the
bonds were issued and disposed of, and with the pro-
ceeds thereof, a wagon bridge within said precinct,
across said river, was constructed and completed in the
spring of 1871; that at the time the proposition was
submitted and voted upon, all the stockholders, direc-
tors, and owners of said ferry and bridge franchise were
residents and voters of said precinct; that the plaintiff
had full knowledge of the submission of the proposition
to issue the bonds of the precinct and of the result of the
vote thereupon, and also had full knowledge of the ad-
vertising for bids and of the erection of the said bridge ;
that the plaintiff, its directors, and all the stockholders
acquiesced and consented to the same. It is further
averred that in the spring of 1874 a portion of said
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bridge was destroyed, and that the plaintift, by agree-
ment with the defendants, assisted to repair the same,
paying one-half of the expense of such repairs and re-
ceiving one-half of the proceeds arising from said bridge ;
that in the spring of 1876, a part of the said bridge
was again destroyed, and that the only threats or acts
complained of are those of repairing the said injury to
said bridge so that the same may be fit for the use of
the public. To this answer the plaintiff interposed a
general demurrer, which was sustained, and the injunc-
tion was made perpetual. The case is brought here
upon appeal. .
Several questions were raised upon the argument of
the cause, but we think the whole case, as presented for
our consideration upon the issues raised by the plead-
ings, may be resolved into this one question: Whether
the plaintift, by its own conduct and acts, as set forth
in the answer, is estopped from denying the defendants’
right to repair and continue the use of the bridge erec-
ted by themin thespring of 1871. Perhaps an injunction
to enjoin the building of the bridge in 1871 might have
been properly granted if it had been applied for when the
plaintiff first knew that steps were being taken to vote
the bonds and construct the bridge. The omission to
do so then was an implied assent to the ercction of the
bridge by the defendants for public use. The silence
of the plaintiff when knowing its own rights, and hav-
ing full knowledge of the steps talcen by the defendants
to build the bridge, will estop it after the completion
of the work, or after large expenditures of money in its
construction had been made; for such silence lulls to
rest instead of warning to danger, and in the language
of the books, it becomes a fraud. It is said that such
silence, though negative in form, is operative in effect,
and becomes suggestive in the seeming security it leads
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to. But the case does not, however, depend merely
upon an implied assent on the part of the plaintiff, for
the answer distinctly avers that the plaintiff, its direc-
tors, and all the stockholders acquiesced and assented
to the erection of the bridge by defendants, and the
truth of this allegation is fully admitted by the de-
murrer.

This assent to the erection of the bridge, either by
silence or by express consent, constitutes an estoppel in
such case. And if the plaintiff is estopped from deny-
ing the use and enjoyment of the bridge as a public
way, it certainly cannot enjoin the repairing of it, when
such repairs become necessary from any cause what-
ever. Therefore, upon the facts admitted, we think
considerations of public policy as well as recognized
principles of justice between the parties, will not per-
mit the plaintiffs to controvert the defendants’ right to
repair and enjoy the continued use of the bridge as a
public way. In Goodwin v. Cincinnati § Waterville Canal
(., 18 Ohio St. 179, it is said, that “where a party
stands by, as we presume the plaintiff to have done in
the present case, and silently sees a public railroad con-
structed upen his land, it is too late for him, after the
road is completed, or large sums of money have been
expended on the faith of his apparent acquiescence, to
seek by injunction or otherwise, to deny the railroad
company the right to use the property.” Pierson v. C.
4 W. Canal Co.,2 Disney,104. Doane v. Treasurer, etc.,
Wrights R., 762. Hall v. Fisher, 9 Barb., 30. Gregg v.
Wells, 10 Adl. & Ellis, 90. Bigelow on Estoppel, 500.
2 Am. Lead. Cas., 571, et seq.

The demurrer should have been overruled in the
court below; and, therefore, it is now ordered and ad-
judged that the demurrer be overruled; and it is further
ordered, adjudged, and decreed, that the injunction
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granted by the district court be dissolved, and the pe-
tition of the plaintiff be dismissed with costs.

DECREE ACCORDINGLY.

NEBrasra C11y, PLAINTIFF IN ERROR V. Lucrus LAMPRIN,
DEFENDANT IN EREOR.

1. Grade of Streets in Cities. Damaers. Action to recover
damages alleged to have been occasioned to a store building by
reason of changing the grade of the street adjoining thereto. Un-
der the issues it was necessary for the plaintiff to show the exis-
tence of a prior grade with reference to which the building was
erected. Held, that to establish the existence of a grade for a
street in a city the records and files pertaining thereto should be
produced ; that unless these be shown to be either lost or de-
stroyed; secondary evidence will not be received. Held, also,
that loose expressions made by officers of the city indicating that
they supposed such a grade to have been established, are but
hearsay, by which the corporation is not bound.

8, ———:; ———— Where a city, in the reasonable exercise of
an authority given by iils charter, establishes a grade for its
streets, and works them in accordance therewith, there being no
provision of law for the payment of damages, an action will not
lie.

Error from the district court of Otoe county. Tried
before Gantr, J., at the March term 1873. The facts
necessary to an understanding of the points passed upon
by the court, appear in the opinion.

@ B. Scofield and Calhoun & Croxton for plaintiffs
in error, in an elaborate brief containing cuts and pro-
files of the grading, and of the building alleged to be
damaged by a change of grade, contended that the proof
showed conclusively, that prior to the purchase of the
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property by Lampkin, no gradé had been established,
and that none was established until 1869; that all of
the testimony offered which tended to show that a grade
had been established prior to the purchase was but mere
hearsay and not worthy of credence. 'Green . Hepburn,
7 Cranch, 590. Davis v Wood, 1 Wheat., 6. 1 Green-
leaf on Evidence, 128. That on the other hand, all the
evidence offered on the part of the city, consisting of
records of the city council, which were excluded by
the court, showed that the grade was not established
until 1869, after which the grading complained of was
made, and the street in front of Lampkin’s property cut
down some three or four feet. But admitting a grade
had been established prior to the erection of the build-
ing claimed to have been damaged by the excavation,
still the city is not liable. Municipal corporations are
not liable to an action for consequential damages to pri-
vate property or persons (unless it is given by statute)
where the act complained of was done by its officers un-
der and pursuant to authority conferred by a valid act
of the legislature, and there has been no want of reason-
able care or skill in the execution of the power, although
the same act, if done without legislative sanction, would
be actionable. Callenderv. M arsh, 1 Pick., 418. Rounds
v. Munford, 2 R. L, 154.  Ludcliff’s executors . May-
or of Brooklyn, 4 Comst., 195. 8p aque v. Worcester,
13 Gray, 193. Snyder v. Rockpor:, 6 Ind., 237.

It seems to be well settled by an overwhelmning num-
ber of authorities that “a municipal corporation is not
liable to property owners for consequential damages nec-
essarily resulting from either establishing a grade or
changing an established grade of streets, although im.
provements were made in conformity to thefirst grade.”
Dillon on Corporations, 525. Zaylor ». St. Louis,
14 Mo., 20. Hovey v. Mayo, 43 Maine, 322.
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E. F. Warren, for defendant in error.

I. It seems to me, from an examination of the rec-
ord, that about the only question for this court to decide
is, whether a municipal corporation is absolutely un-
fettered in its supervision of the streets of a city. In
this case there was evidence that a grade had been estab-
lished prior to 1866, and no evidence whatever that a
change had been legally made, and the question is pre-
sented to the court in this record, of whether the cor-
poration can excavate and fill up upon the streets at
pleasure, without regard to grade as established, without
being called upon to respond in damages. The court
charged the jury as follows:

«T further charge you, that if you find from the evi-
dence that when the building was erected by Bokart
(Lampkin’s grantor), there was no grade established and
recognized by and acted upon by the city council as a
grade of Main street, and that Bokart erected said build-
ing without any such grade being made and fixed and
recognized by said city council, then the plaintiff cannot
recover. Buildings erected upon the strects of a city
or town with corporate powers, prior to any grade what-
ever being made and recognized by the city anthorities,
are erected at the risk of the owner, as to the grade of
the street which shall thereafter be established, without
any liability on the part of the corporation.”

And again, the court charged the jury:

“Fourth. If the jury believe from the evidence that
the grading was done under, and in pursuance of author-
ity conferred upon the municipal corporation of Nebraska
City by its charter, and there was no want of reasonable
care or skill in the execution of the power, then this
corporation is not liable for consequential damages, and
the plaintiff cannot recover.”
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This instruction was certainly very liberal for the de-
fendant below, because the court had previously charged
the jury “nor is there any evidence in this case that
the grade of Main street has been changed, altered, and
established by ordinance of the city council since the
erection of said building.”

The American courts have very generally followed the
English decisions, which hold that the municipal corpor-
ation can at will alter and change a grade previously es-
tablished, as well as establish one when none has been
made. Smith v. Washington, 20 How., 135. 0’Connor
v. Pittsburgh, 18 Pa. St., 187. Dillon on Mun. Corp.,
Sec. 783, 784, ¢t seq. So with the Wisconsin cases. But
in O’Connor v. Pittsburgh, 18 Pa. St., supra, Gibson,
Ch. J., in his opinion, admits “it is inequitable ” to ex-
empt the corporation from liability, though he follows
the rule and cites English authorities to sustain him.
So in the leading Wisconsin case of Alezander v. Mil-
waukee, 16 Wis., 256, the court say: “ As an original
question there is much justice and equity in the Ohio
cases;” and Paine, J., says: “I should now, it I felt at
liberty to regard the question as a new oue, hold that
either the city or state was liable for such damages.”
The moral injustice of the English rule is admitted in
Wisconsin, and Smith, J., in Goodall ». Milwavkee, 5
Wis., 82, approves the doctrine held in Ohio.

But the Ohio rule is different, and the rule in that
state is admitted by courts holding the contrary view to
be just, equitable, and “ morally right.” A municipal
corporation, like an individual, is liable for injuries re-
sulting to the property of others from the acts of such
corporation, though acting within the scope of its cor-
porate authority, and without any circumstances of neg-
ligence or malice. Akron v. McCombs, 18 Ohio, 229.
Little Miama R. R. Co. v. Martin, 10 W. L. J., 54
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MecCombs v. Akron, 15 Ohio, 474. Crawford v. Dela-
ware, T Ohio St., 459. C. & 8. G. Ave. St. B. Co.w.
Cumminsville, 14 Ohio St., 546. Though it seems no
liability would exist in case no grade had been previous-
ly established. 7 Ohio St., 459. 14 Ohio St., 546.

And in this young state, where no decisions have been
rendered fixing corporate liability, and when, conse-
quently, the argument stare decisis has no weight, no
reason exists why exact justice should not be done.
Scott v. Feeld, T Ohio 96.

II. Taking the most adverse view for defendant in
error, the instruction of the court to the jury, in the ex-
tract first given, left all to the jury as a question of fact,
and they were told that if no grade had been established
before the building was erected, the city would not be
liable; they were also charged that if the excavating
and grading had been done under and in pursuance of
authority conferred by statute, no liability would be in-
curred by the city. Therefore the jury must have found
from the evidence these two facts: 1. A grade had been
established by the city authorities prior to the erection
of the building; and 2d. No change of grade had ever
been legally made subsequently. The evidence warrant-
ed both these findings, and they are decisive of the case.

Laxx, Cu. J.

The defendant in error recovered a judgment in the
court below against the plaintiff in error for the sum of
$701.29 Jlamages, alleged to have been occasioned by
changing the grade of the street adjoining his lot, and
working the same in conformity therewith, by which a
valuable store building was rendered less accessible, and
gomewhat less valuable for business purposes than before.

There was no complaint of any direct encroachment
upon the lot or property in question, but the damages
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were the result, entirely, ot lowering the street some
three or four feet below wlat it was when the building
wags erected.

The answer of the city denied that the grade of the
street was changed, but alleged substantially, that up to
the time of the acts complained of no grade for this
street had ever been established, and that this was but
the lawful exercise of a power conterred upon the city
council for which the corporation was not liable.

According to the theory of the case then, as made by
the petition, even conceding the city would be liable for
damages caused by changing a grade once established,
in order to have justified a recovery, it was necessary to
show the existence of a grade at the timne the inprove-
ments were put upon the lots. On this point, however,
there is a total want of legal proof. It is true that cer-
tain loose expressions made from time to time by certain
otticers of the city government would seem to indicate
that they supposed such a grade had been made, but
these cannot be dignified by the name of evidence; they
are hearsay merely, by which the city cannot be bound.

To establish the existence of a grade for a street in a
city, the records and files pertaining thereto should be
produced. Unless these be shown to be either lost or
destroyed, secondary evidence will not be received. This
was a vital point in the plaintiff’s case, and the failure
of proof to sustain it requires a reversal of the judgment.

As to the liability of a municipal corporation for in- .
Juries to adjoining property caused by the grading of its
streets, while there is some conflict in the authorities,
the decided preponderance scems to be in favor of the
rale that, when the corporatiun, in the reasonable exer-
cise of an authority given by its charter, establishes a
grade for its streets, and works them in accordance there-
with, there being no provision in the charter or law for
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the payment of damages, an action will not lie. Inp
such case the damages resulting to an adjoining propri-
etor belong to that numerous class of injuries to which
the citizen is necessarily subjected for the public good,
and fall within the operation of the rule damnum
absque injuria.

The judgment of the district court must be reversed,
and a new trial awarded.

REVERSED AND REMANDED.

Tenry O. JoNes, ApPELLEE, v. Evizasers’ Davis, AppeL-
LANT.

Constitutional Law: JubiciaL saLE. The act of the le 'i¢ a
ture of February 19, 1875, providing “for the more equitable up
praisement of real property under judicial sale,”’ is not l'epug:
nant to that provision of the constitution, of 1857, which declared
that “ no law shall be revised or amended unless the new act con-
taing the entire act revised, and the sections amended,” it being
a complete law of itself, covering the whole-subject of the ap-
praisement of property for that purpose.

: Neither is it repugnant to the constitutional pro-
vision which prohibits the passage of any law impairing the ob-
ligation of contracts, inasmuch as it merely changes the remedy
or mode of enforcing the contract, which is clearly within the
control of the legisiature.

ArpeaL from Douglas county. Tried below before
Savace, J. The facts appear in the opinion.

G. W. Ambrose, for appellant.

I. This act clearly falls within the decision of the
court, in Smails v. White, 4 Neb., 853, and is unconsti-
tational in that regard
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I1. The contract was made, and suit prosecuted to
final decree prior to the passage of the act of February
19th, 1875, and the act in question is obnoxious to the
provisions of the constitution of this state, section
twelve, article I, as well as the provision of section ten,
article I, of the constitution of the United States, in
that it impairs the obligation of the contract.

At the time of making the contract, the law allowed
sales of this character to be had for two-thirds of the
appraised value. This law was a part of the contract.
The decree directed the land to be appraised, advertised,
and sold, as directed by law.

At the time of the sale, the law allowed all liens and
incumbrances to be deducted from the appraised value,
and the sale to take place for two-thirds of the remain-
ing sum.  ° .

Contracts designed to be protected by the provision of
the constitution here invoked, are * contracts by which
perfect rights—certain .definite, fixed, private rights of
property—are vested,” as distinguished from rights
growing out of measures adopted by the body-politic for
the benefit of all. Butler v. Penn, 10 Howard, 416.

All private contracts, in the ordinary legal applica-
tion of that phrase, are understood to be embraced with-
in the terms of this provision, and statutes giving mort-
gagors and owners and judgment debtors additional and
new power and opportunities for Pedecming property
gold on foreclosure or execution, are declared void in
their application to existing contracts. Zhorne ». San
Francisco, 4 Cal., 127.  Scobey v. Gibson, 17 Ind., 572.
Iglehart v. Wolfin, 20 Ind., 832. Greenfield v. Dorris,
1 Sneed, (Tenn.), 548. QOatman. v. Bond, 15 Wis., 20.
Cargill v. Power, 1 Mich., 369. Ashuelot B. I. v. El-
liott, 52 N. H., 387. Blackwood v. Vanvleet, 11 Mich.
252. Bronson v. Kinzie, 1 Howard, 315. M cCracken
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v. Hayward, 2 1d., 608. Curren v. Arkansas, 15 Id.
304, 319. Baily v. Gentry and wife, 1 Mo., 164.
Bumgardner v. Circuit Cowrt, 4 Mo., 50. Harrison v.
Stipp, 8 Blackf., 455. Stevens v. Andrews, 31 Mo., 205.
Rawley v. Hooker, 21 Ind., 144.

Brown & Thurston, for appellee, cited Cooley’s Con.
Lim., 287. Satterlee v. Matthewson, 2 Peters, 380.
Jackson v. Lamphire, 3 Peters, 280. Stocking v. Hunt,
3 Denio, 274. Moore v. Gould, 11 N. Y., 281l. Van
Rennsseler v. Snyder, 13 N. Y., 299. Conkey v. Hart,
14 N. Y., 22. Thayer v. Seavey, 11 Maine, 284. Ors-
ental Bank v. Freese, 18 Maine, 109. Holloway v.
Sherman, 12 Towa, 282. McCormick v. Rusch, 15 lowa,
187. James v. Stull, 9 Barb., 482. Howard v. Ken-
tucky, etc., Ins. Co., 13 B. Mon., 285. Read v. Frank-
fort Bank, 23 Maine, 818. Holmes v. Lansing, 3 John.
Cases, 74¢. Ewans v. Montgomery, 4 W. & S. (Penn.),
218. Chadwick v. Moore. 8 1d., 459.

The law under consideration only affects the manner
of procedure; it leaves a substantial and adequate rem-
edy; it takes away no substantial right of the debtor.
We believe it is impossibie to say that by the change of
the law, the remedy is so far taken away, or the protee-
tion of the debtor is so far removed, as to palpably and
materially impair the obiigation of the contract.

Unless the court can 8o say, under the authorities
cited, it must permit the law to stand.

Laxg, Cu. d.

This is an appeal from an order confirming a sale of
real estate by asheriff under a decree of foreclosure, and
the only questions pressnted relate to the constitution-
ality of the act of the legislature of 1875, which provides
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“for the more equitable appraisement of real property
under judicial sale.”

It seems to have been supposed by counsel for the
appellant that this act is open to the same objection
which we found in Smails v. White, 4 Neb., 853, to the
act then under review. It is clear, however, that it is
not. This act is of itself a complete law, covering the
whole subject of the appraisal of real property exposed
to judicial sale; and it in express terms repeals those
provisions of the statute under which appraisements
were formerly made, so that now it is only necessary to
look to this particular act to know what is required to
constitute a valid appraisement.

It was expressly declared in Smails v. White that leg-
islation of this character was unobjectionable and was
not within the inischief designed to be remedied, nor re--
pugnant to the constitutional provision which declares
that “no law shall be revised or @mended unless the new
act contains the entire act revised and the sections
amended,” etc. 'We must hold therefore that this ob-
jection cannot be maintained.

But it is further contended that the act in question
violates both the constitution of this state and the con-
stitution of the United Statesin this, that it has the effect
to impair the obligation of the contract. It is true that
the act was passed after the execution of the mortgage;
and it is also true that it materially changes the mode
of ascertaining the value of the property prior to its
sale. Under the law as it stood when the contract was
executed the appraisement was required to be made re-
gardless of any incnmbrances that might be resting upon
it, and the sale must have been for at least two-thirds of
the value of the property thus ascertained, while now,
the sheriff is directed to ascertain all incumbrances of
record, and, after deducting them, to return the remain.-
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der as the real value for the purposes of the sale. This
we regard as in no sense impairing the obligation of the
contract, but merely as a change of the remedy or mode
of enforcing the contract, which is clearly within the
control of the legislature. Morsev. Gould, 1 Kern.,281.
Von Baumbach v. Bade, 9 Wis., 559. Walter v. Ba-
con, 8 Mass., 468.

 For these reasons the order of the district court con-
firming the sale must be affirmed.

AFFIRMED.

Tue AtomsoNn & Nzusrasgka R. R. Co., PLAINTIFF IN
ERROR, V. EMELINE BATY, DEFENDANT IN ERROR.

1. Constitutional Law: LEGISLATIVE POWER. The legislative
authority cannot reach the life, liberty, and property of the indi-
vidual, except when lLe is convicted of crime, or when the sacri-
fice of his property is demanded by a just regard for the public
weifare.

9. ————:————  The rights of every individual must stand
or fall by the same general law that governs every member of the
body politic in the land, under similar circumstances, and there-
fore a partial law which proposes to affect or destroy the rights
of particular persons, or a particular class of persons, is not the
law of the land.

8., ————: CONSTRUCTION OF STATUTE. That part of the statute
of June 22, 1867, which gives to the owner of live stock “double
the value ” of his property accidentally injured or destroyed on
a railroad track is void.

AcTiON to recover under section ten, Gen. Stat., 201,
double the value of certain hogs of Emeline Baty, killed
by the cars of the Atchison & Nebragka R. R. Co. Ver-
dict and judgment below in favor of said Emeline Baty,
and the railroad company bring the cause here by peti-
tion in error. '
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8. B. Galey, for plaintiff in error.

The judgment of the district court rendered in this
cause ought to be reversed, for the reason that the stat-
ute allowing the owner of animals killed or injured upon
a railroad track to recover double the value thereof
upon failure of the company to pay the value claimed
within thirty days after notice, is unconstitutional and
void. See section two of an act, entitled “ An act to de-
fine the duties and liabilities of railroad companies,”
page 201 of the General- Statutes of Nebraska. The
constitational provision with which this section is
deemed to be in conflict, is found under the title of
“ Eduecation,” and reads as follows:

“Skc. 5. All fines, penalties, and license moneys
arising under the general laws of the state shall belong
and be paid over to the counties respectively where the
same may be levied or imposed; and all fines, penalties,
and license moneys arising under the: rules, by-laws, or
ordinances of cities, villages, towns, precincts, or other
municipal subdivisions less than a county, shall belong
and be paid over to the same respectively. All such
fines, penalties, and license moneys shall be appropria-
ted exclusively to the use and support of common schools
in the respective subdivisions where the same may
acerue.”

The excess over the actual value of the animal injured
or killed in cases like this is a penalty “imposed by
legislative power for the purpose of punishment.” ZBay
City @ E. Sag. B. B. Co. ». Austin, 21 Mich., 410.

There is no principle upon which the legislature can
be justified in declaring that, because a railroad cornpany
fails to pay the value of an animal killed or injured on a
railroad track within thirty days after notice, the com-
pany shall therefore pay double the value, either to
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the owner or the school fund. ~The penalty is not im-
posed for failing to fence the road, nor for killing or in-
juring the animal, because the road was not fenced; nor
because the killing or injury was negligent, willful, or
malicious, but simply because the company fails to pay
within thirty days after notice. Such an act is not within
legislative power. It is an attempt to exercise an arbi-
trary power, making a rule regulating the payment of
debts by railroad companies different from that pre-
scribed for the payment of debts by others. Class legis-
lation and special rules of government are repugnant to
our constitution. All laws regulating the collection of
debts should be general in their nature and application
Walley's heirs v. Kennedy, 2 Yerg., 554. Cooley Const.
Lim., 392, 393.

Again, this is a species of legislation which seeks tc
take private property for private use, which is torbidden
by all governments whether written in their constitu
tions or not. The learned judge in the Michigan case
above cited says, that “ the power to multiply the sum
of the whole damages by two, implies the power to mul-
tiply it by a hundred, and the excess, be it more or less,
is so much beyond all the damages taken from one party
and given to another.” .

It is a fundamental right retained by the people as
much so as though it had been expressed in our consti-
tution that the private property of one person cannot be
taken by the legislature and given to another under any
pretense other than that it is for the public use, and
then only uwpon giving just compensation. Cooley’s
Const. Lim., 175. People v. Morris, 13 Wend., 328.

8. P. Davidson, for defendant in error, cited Tredway
v. The 8. C. & St. P. BR. R., 43 Iowa, 527.
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Gaxrr, J.

In this cause one question only is raised for determin-
ation by this court, and that is, whether that part of the
statute of June 22d, 1867, which gives to the owner of
live stock “double the value of his property injured,
killed, or destroyed” on a railroad track, in case the
same is not paid within thirty days after demand there-
for is made upon the company, is « the law of the land.”
This question is one of importance. It involves an in-
quiry into the individual rights of property—the inquiry
whether the title to the same can be divested without
the assent of the owner, and the question of legislative
power over such property. The term right in civil
society is defined to mean that which & man is entitled
to lave, or to do, or to receive from others within the
limits prescribed by law.

But what is the law in regard to private property?
In a historical examination of the question we find that
man in the rudest state of nature was not without some
notions of exclusive property, and that jurists in every
age, as civilization advanced, have maintained that what
a man has obtained by the honest exertion of his own
mind, or his own hand, is by natural right his own prop-
erty. Indeed, it may be said, that the protection of this
right is the main security to the enjoyment of life.

Burlamaqui (Politic c. 8, § 15) defines natural liberty
as “the right which nature gives to all mankind of dis-
posing of their persons and property after the manner
they may judge most consonant to their happiness, on
condition of their acting within the limits of .he law
of nature, and so as not to interfere with an equal exer-
cise nt' the same rights by other men;* and therefore it
has been justly said, that ““absolute rights of indiviGuals
may be resolved into the right of personai security—the
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right of personal liberty—and the right to acquire and
enjoy property. These rights have been justiy considered
and frequently declared by the people of this country to
be natural, inherent, and unalienable.”” Potter’s Dwar-
ris, ch. 13, p. 429.

Cooley (Con. Lim., 358) says, that “the right of pri-
vate property is a sacred right,”” not introduced as the
result of concessions, constitutional compacts, ete., but it
is a fundamental Jaw.

Then if experience can be taken as the gunide, and ex-
pediency as the test, in solving the problem of govern-
ment, it may be laid down as an axiom, that in every
advanced step of mankind from the rudest state ot nature
to the more polished and refined civilization, the one
leading purpose of the tunctions of government, as ap-
plied in each step to a higher civilization, was to secure,
in greater degree, the natural rights of each individual
in the social compact; and, therefore, in all the changes
of government, whether by constitution or otherwise,
this ancient law of individual right was the sacred shield
of protection to life, liberty, and property. It isa funda-
mental principle lying benenth and behind all edicts,
constitutions, and statutory law, and has become an es-
tablished maxim in the doctrine of the common law.
Webster says that “written constitutions sanctify and
confirm great principles, but the latter are prior in ex-
istence to the former.” 2 Webster’s Works, 392. Hence,
it may be said with great propriety, that a constitution
« measures the powers of the rulers, but it does not
measure the rights of the governed;” that it is not the
origin of rights, nor the fountain of law—but it is the
“framework of the political government, and necessarily
based upon the pre-existing condition of laws, rights,
habits, and modes of thought.” Cooley Con. Lim., 37.
The People v. Huribut, 21 Mich., 107.
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The design of the constitution, then, is to protect the
absolute rights of individuals, as well as to establish the
framework of the political government, and define its
limitations—wherefore it is called the supreme law of
the land. It is, nevertheless, true that under the police
regulations of civil society, property may be regulated
8o as to protect others from injury in the use of it.
The maxim is, sic utere tuo wt alienum non ledas, and
therefore however absolute and unqualified may be the
title of the owner of private property, he holds it under
the implied liability that his use of it shall not be in-
Jurious to others, nor to the rights of the community; but
this does not infringe the right of or title to property.

This common law right of property is secured by our
constitution. It declares that *“no person shall be de-
prived of life, liberty, or property, without due process
of law.”  The terins “due process of law” and “the
law of the land —one or the other of which is found
in all constitutions of the states—are said to mean the
same thing; and it is quite clear that they are indiffer-
ently used in constitutions for the same purpose. They
are said to refer to a pre-existing rule of conduct, and de-
signed to exclude arbitrary power from every branch of
the government. Statev. Dokerty, 60 Me., 509. Norman
v. Heist, 5 W.and 8.,171.  The State v. Simons, 2 Spears,
767. Hence, these terms do not mean merely a legislative
enactment; for, ““if they did, every restriction upon the
legislative authority would be at once abrogated. For
what more can the citizen suffer than to be taken, ini-
prisoned, disseized of his freehold, liberties and privil-
cges; be outlawed, exiled, and destroyed: and be de-
prived of his property, his liberty, and his life, without
crime. Yet all this he may suffer. it an act of the ax-
sembly, simply denouncing these penalties apon particu-
lar persons, or a particular class of persons be in
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itself the law of the land within the sense of the-
constitution.” Hoke v. Henderson, 2 Dev., 15. Web-
ster interprets these terms to mean ¢ that every citizen
shall hold life, liberty, property, and immunities under
the protection of the general rules wh'~h govern so-
ciety. Everything which may pass under the form of
an enactment is not therefore to be considered as the
law of the land;” and he says, if this were so, “ acts di-
rectly transferring one man’s estate to another, legisla-
tive judgments, decrees and forfeitures in every possible
form would be the law of the land. There would be no
general permanent law for the courts to administer, or
even to live under. The administration of justice would
be an empty form—an idle ceremony. Judges would
sit to execute legislative judgments and decrees, and not
to declare the law, or administer the justice of the conn-
try.” 5 Webster’s Works, 487. State v. Doherty, 60
Me., 509. James’ Heirs v. Perry, 11 Mass., 404. Lane v.
Dorman, 38 Scam., 240-1. Commonwealth v. Bryne, 20
Gratt., 165. Bank of Columbia v. Okeley, 4 Wheat, 243.

It is, however, true that, subject to the qualified neg-
ative of the governor, the legislature possesses all the
legislative power of the state; but as it is said in Zay-
lor v. Porter, 4 Hill, 144, < under our system of govern-
ment the legislature is not supreme. It is only one of
the organs of absolute sovereignty which resides in the
whole body of the people,”” and, therefore, as the “ secu-
rity of life, liberty, and property lay at the foundation
of the civil compact, to say that the grant of legislative
power included the right to attack private property
would be equivalent to saying that the people had dele-
gated to their servants the power of defeating one of
the great ends for which government was established.”
Smith’s Const. Law, 484. This one greatendof govern-
ment is the protection of the absolute right of individ-
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uals—the life, liberty, and property of each citizen of
the state.

Now, from a review of the. law in respect to pri-
vate property and the limitations of the constitution,
it seems clear, that when a legislative act interferes
with the title to the property of the citizen, or with his
enjoyment and disposal of such property, and such act
is called in question as unconstitutional and void, its
.authority and binding force must be tested by the fun-
damental principles in respect to the rights of private
property, the constitutional limitations and the maxims
of the coinmon law, which constitute the basis of our
system of laws; and it also seems clear that, from the
earliest history of civil society, down through all ages,
one of the leading functions of government has been to
protect life, liberty, and private property of the individ-
ual as sacred. Then, upon what principles or theory can
these absolute rights of individuals be infringed or at-
fected by legislative act, or the title to private property be
divested and be appropriated by the government without
the assent of the owner?’ The answer to the question
is that, when demanded by the public exigencies, pri-
vate property may be taken, either by right ot eminent
domain or by way of taxation, and this modification of
the law of natural right becomes an absolute necessity
in the maintenance and administration of the govern-
ment; but in exchange for this sacrifice of property, the
individual receives the protection and security guaran-
teed to him by the government; and when property is
taken by right of eminent domain, it is said to be “a
universal and permanent proposition in every well-reg-
ulated and properly administered government, whether
embodied in a constitution or not, that private property
cannot be taken for strictly private purposes at all, nor
for public without just compensation.” The People v.
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Morris, 13 Wend., 328. And, again, in the adminis.
tration of criminal jurisprudence, the government takes
private property by way of fine or forfeiture, upon the
conviction of certain crimes, and this exception to the
general rule seems to rest rather upon the principle that
the penalty which must otherwise have fallen upon the
person is redcemed or ransomed by this pecuniary fine,
according to the ancient maxim, gui non habet in re
luat in corpore, and therefore in the suporior courts
of England fines were frequently denominated ransoms.
Broom and Hadley’s Com., 630.

The above seems to be the only instances in which
the government justly has the right to divest title to
the property of the citizen, and therefore it may be
stated as an established maxim in the polity of the state,
that the legislative authority cannot reach the life, lib-
erty, or property of the individual, except when he is
convicted of crime, or when the sacrifice of his prop-
erty is demanded by a just regard of the public welfare.
Taylor v. Porter, 4 Hill, 145.  Wilkinson v. Leland, 2
Peters, 658.

Again, it seems clear that the statute in question is
incompatible with another provision of the constitution.
It will not be pretended that the act was intended to
define a statutory criminal offense. Still, it is impossi-
ble to regard the excess beyond the vaiue of the prop-
erty in any other light than a penalty, not resting in
contract, but a penalty or fine for the purpose of pun-
ishment; but this penalty or fine is by the statute given
to the party claiming damage for the accidental loss of
his property, and hence the act must come in conflict
with that provision of the constitution which declares
that “all fines and penalties,” etc., “shall be appropri-
ated exclusively to the use and support of common
schools.”
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The statute seems to be obnoxious to another just rule
in the administrative policy of the government. It may
be considered a well-settled rule in respect to the oper-
ation of the laws, that corporate companies and natural
persons are placed precisely upon the same ground; and
“this is the true ground, and the only one upon which
equal rights and just liabilities and duties can be fairly
based.” Now the statute in question is partial. It
applies to one class only; but it is said that the law-
makers ‘“are to govern by promulgated, established
laws, not to be varied in particular cases, but to have
one rule for the rich and poor, for the favorite at court
and the countryman at plough,”” and this rule is said
to be “a maxim in constitutional law, and by it we may
test the authority and binding force of legislative enact-
ments.” Cooley Const. Lim., 392. In Walley’s Heirs
v. Kennedy, 2 Yerg., 554, it is held that “the rights
of every individual must stand or fall by the same rule
or law that governs every member of the body politic,
or land, under similar circumstances; and every pri-
vate or partial law which directly proposes to destroy
or affect individual rights, or does the same thing by
affording remedies leading to similar consequences, ie
unconstitutional and void.”” Hence, “that is not legis
lation which prescribes a rule contrary to the general
law, and orders it to be enforced. Such power assimi
lates itself more closely to despotic rule than any othex
attribute of government.” Ervine’s Appeal, 16 Pa
St., 266.

It, however, the legislature has authority by enact-
ment to declare that, for an injury of the kind in ques.
tion the injured party shall be entitled to receive “dou-
ble the value” of the property injured, then, does not
the authority imply the power in the legislature to make
it a hundred times the value of the property; and the
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excess beyond the damages sustained, whatever it may
be, is so much property taken from one person and given
to another. If this legislative power exists in respect
to the case under consideration, why shall it not on the
same principle apply to simple debt, and therefore, if
upon demand by the creditor the debtor fails to pay
within a certain time, he may by legislative decree be
sompelled to pay double, treble, or a hundred times the
amount of the debt, according as the legislature may
Jecree by legislative enactment. And whatever the
object of such legislation may be, it eventuates in a de-
oree taking property from one man and giving it to
another; but such legislation is repugnant to the funda-
mental principles of individual rights, the maxims of
the common law, and the constitutional limitations, and
theretore 1t cannot be “the law of the land.”  Bay
City and Sag. R. R. Co. v. Austin, 21 Mich., 401.
Lewis v. Webb, 3 Greenleaf, 326, 330. Holden v. James.
11 Mass., 396. James v. Reynolds, 2 Texas, 251,

It may be observed in conclusion that, although the
inquiry whether a legislative act is unconstitutional as-
sumes an importance from the fact that it is not only a
matter of delicacy, but also because it is an inquiry into
the boundary lines of the power given to a separate de-
partment of the- government, yet, where it is clear
that the legislature has transcended its authority, it is
imperatively required of the courts” to maintain the
paramount authority of law; and after a careful investi-
gation of the question involved in the inquiry first pro-
pounded, it seems clear that the statute in question
is repugnant to the fundamental principles in respect to
individual rights, the limitations and guarantees of the
constitution, and the maxims of the common law, and
therefore the jndgment of the court below must be re
versed, and the cause remanded for a new trial.

REVERSED AND REMANDED.
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Tae Fremoxt BuiLoine AssocratioN v. Joun E. Surr-
wiN, Counry Treasurir oF Donge County, NxBraska.

1. Precinct Bonds. Precinct bonds may be issued to aid in
building a public wagon bridge across the Platte river, that being
a work of internal improvement.

2. ————: rOLL BRIDGE. Where the vote is regular in all other
respects, it is not a valid objection to the bonds issued in pursu-
ance thereof that the proposition contained a provision for col-
lecting tolls from persons crossing the Lridge—especially after
the bonds have passed into the hands of innocent purchasers.

3. Internal Improvements: PROPOSITIONS VOTING AID TO.
In voting aid to works of internal improvement, it is not neces-
sary that the proposition shall contain a provision for the levy
of a tax to pay the principal of the bonds, but simply to pay the
tnterest as it falls due. As to the principal, it is made the duty
of the proper officers to levy taxes to pay it, independently of any
vote on thal subject; but this cannot be done until after the year
1880.

OgiciNaL application for injunction. The facts appear
in the opinion.

W. A. Marlow, for the plaintiff, inter alin, read the
provisions of the road law, Sections 15, 16, Gen. Stats.,
934, contending that the law applied to public high-
ways and public bridges, and not to any toll road or
bridge or any private enterprise; that a toll bridge was
not a publie highway but strictly a private enterprise,
and no authority existed under the statutes of Ne-
braska to aid any such enterprise by voting precinet
bonds; that if the power to do so was not expressly given,
it was prohibited; that the fact the precinet pretended to
own and operate the bridge when built, would not make
the bonds valid; that the acts of the county commission-
ers in issuing the bonds were wltra vires in that sense
which makes them invalid in the hands of any one.
U.D. B L& wv Colfur County, 4 Neb., 450 Sedgwick
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Const. and Stat. Law, 533. Dillon Mun. Corp., 455.
Loan Association v. Topeka, 20 Wall., 655. Leaven-
worth County v. Miller, 7 Kan., 474. National Bank
v. Tola, 9 1d., 689. Clark v. Des Moines, 19 lowa, 199.

Laxgg, On. J.

This is an original application for a temporary order
of injunction to restrain the collection of a tax levied
upon the property of the plaintiff by the commissioners
of Dodge county, to pay the interest on certain bonds of
Fremont precinet, in said county, issued for the purpose
of constructing a wagon bridge across the Platte river.
This proceeding is taken upon the theory that the bonds
in question were issued without authority of law and are
absolutely void even in the hands of dona fide holders,
by whom it is alleged thatsome of them are now owned.

The first objection urged against these bonds is that
they were issued to aid in the construction of a toll
bridge, which it is insisted there is no authority for a
county or precinet to do. But even conceding that these
governmental agencies have no legal right to engage in
the business of toll gatherers—which can hardly be ques-
tioned—this furnishes no valid excuse for the repudia-
tion of these bonds, especially when they have been ne-
gotiated, and have passed into the hands of innocent
parties. They bear no intirmity on their face, but, on
the contrary, purport to have been issued for a lawful
purpose, and in strict conformity to the, statute author-
izing this sort of precinct indebtedness.

In the case of The Union Pacific Railroad Company
v. The Commissioners of Colfax County, 4 Neb., 459
this court held the building or repair of a public bridge
across the Platte river to be a work of ¢ internal im-
provement,” which a county mightaid by the issue of its
bonds, as provided in the act of February 15th, 1869,

6 .
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and to this construction of the act in question we still
adhere.

By section seven of this act there is given to precincts
the same privilege of voting aid to works of ¢ internal
improvement’ as is conferred upon the counties of the
state. When bounds are voted by a precinet the county
commissioners are required to issue them as in other
cases, but they must contain a statement showing their
“ special nature.” In every formal requisite these bonds
are faultless, but it is sought to invalidate them by
going back to the proposition under which they were
voted and pointing out certain defects therein. The
chief of these defectsis that it was proposed to make said
bridge self-sustaining by the collection of tolls from per-
gons crossing it.

In State of Missowri, ex rel. Neal v. Saline 00untg/,
48 Mo., 390, it was held that a material omission in the
submission of the question of voting county aid to a
railroad company was not sufficient to render its bonds
void in the hands of dona fide holders. In that case it
appeared that the vote did not specify ¢ke amount to be
issued, which the statute authorizing the aid impera-
tively required, and the county records showed the de-
fect in this particular, yet the court held it to be “an
error or irregularity of which the county authorities
should have taken notice, but which—the election hav-
ing been passed upon and approved by them—should
not affect strangers.” As to the fact which was urged
upon the attention of the court, as it is in the case be-
fore us, that the records showed the irregularity, the
court said:  “This is true; and doubtless the equity of
the relator would be stronger had it been other-
wise. But, practically, it makes but little difference.
Purchasers would ordinarily only inquire whether the
law authorized the vote, and whether the vote had been
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taken. It is very seldom that they inspect the record,
or if they should do so, that they would be able to de-
tect the error. When these bonds were mnegotiated, it
seems not to have been disenvered by any one, even by
those in charge of the records, and who participated in
the proceedings; and it would be altogether wrong to
punish the relator fur not having found it out.”

We think these remarks of the lecarned judge pro-
nouncing the decision in that case apply with much
force in the case we are considering. These bonds
recite the fact that they were ‘“issued in pursu-
ance of and in accordance with a vote of the electors of
said Fremont precinct, at a special election held on the
eleventh day of November, 1870, at which time the fol-
lowing proposition was submitted:

“Shall the county commissioners of Dodge county,
Nebraska, issue their special bonds on Fremont pre-
cinet, in said county, to the amount not to exceed fifty
thousand dollars, to be expended and appropriated by
the county commissioners, or as much thereof as is
necessary, in building a wagon bridge across the Platte
river in said precinet, * * ¥ which proposition was
duly elected, adopted and accepted by a majority of the
electors in said precinet voting in favor of the proposi-
tion.”” * * * Then follows a statement that the
bonds were issued in pursuance of said vote, and under
the provisions of the act of February 15th, 1869, above
referred to.

Here, then, we have a plain recital of facts which
actually occurred, and which, under the statute, gave to
the commissioners ample authority to issue the bonds.
There is not the least intimation that it was in contem-
plation to make this improvement a toll bridge, and the
reasonable inference to be.drawn from the facts disclosed
by the bonds themselves is that it would be free to all.
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But, whatever effect the proposition in the submission
—to make this a toll bridge—would have had if urged at
the proper time as a reason for restraining the negotia-
tion of these bonds, it most certainly furnishes no just
ground for resisting their collection after they have
been put upon the market, and transferred in due course
of business to innocent parties. There is no principle
either of equity or morality that would be subserved if
this were held to be sufficient to defeat the obligation
assumed by the precinct in good faith, and by which
large sums of money have been procured and expended
for the benefit of the people residing therein.

The building of this bridge was essentially a public
enterprise, undertaken for the benefit of the people at
large, and it cannot be deprived of that character by the
mere fact of the commissioners having, at the instance -
of the precinct, exacted an illegal charge for its use. If,
as is contended, a precinct has no authority to operate
a toll bridge, then the payment of tolls by those desir-
ing to use it, may be sucessfully resisted; but the fact
of their imposition, however illegal, cannot be held to
invalidate a tax levied in pursuance of the statute to
meet the obligation assuined by the precinct in making
the improvement.

Another point urged in the brief of counsel against
the validity of this vote, is that there was no provision
for the levy of a tax to meet these bonds as they should
fall due. This objection is not supported by the facts.
The record shows that the proposition to levy a tax asit
should be found necessary, not exceeding one mill on
the dollar valuation on all the taxable property in Fre-
mont precinct, to keep up the necessary repairs on the
bridge, to meet the contingent expenses, and also to pay
the interest and principal of said bonds as they fell due,
was adopted. There was, therefore, a full .compliance



OCTOBER TERM, 1877. 53

Fremont Building Association v. Sherwin.

with the requirements of section nineteen, chapter thir-
teen, General Statutes, upon which this objection is
based. It is true that the amount of the levy is limited
to one mill on the dollar, but the presumption is that
this rate was considered amply suflicient by the com-
missioners, and for aught that now appears, it is so.

But we are of the opinion that this section of the
statute has no application to this sort of vote; it relates
solely to the question of borrowing money, or of extra-
ordinary outlays by a county other than for the purposes
of internal improvement.

By section two, chapter thirty-five, General Statutes.
which was passed March 3d, 1870, and subsequently to
the statute cited by the counsel, it is provided that «the
proposition of the question ”” (of aiding a work of inter-
nal improvement) “must be accompanied by a propo-
sition to levy a tax annually for the payment of the
interest on said bonds as it becomes due. Provided,
that an additional amount shall be levied and collected
to pay the principal of said bonds, when it shall become
due; and, provided further, that no tax shall be col-
lected to pay any of the principal of said bonds until
after the year 1880.”

It will be observed, that by this statute the propo-
sition voted upon need be “accompanied” only “by a
provision to levy a tax annually for the payment of the
enterest on said bonds as it becomes due,” while as tc
the principal, it is made the duty of the proper officers,
at the proper time, to levy a tax sufficient to meet it as
it becomes due, regardless of any vote that may have
been taken or omitted on that subject.

Failing to discover any valid objection to the tax in
question, the prayer of the plaintiff must be denied,
and the case dismissed. '

JUDGMENT ACOORDINGLY.
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Cuarvorte TurNer, appeLLer, v. A. C. AvrrTAavs,
TREASURER, THE CITY OF OMAHA, AND OTHEKS, APPEL-
LANTS.

1. Taxes: ACTION TO RECOVER. An action at law is the proper
remedy to recover taxes illegally paid, when the same have been
paid under protest, to prevent distress and costs.

: POWER OF THE LEGISLATURE. The power to arrange and
distribute the administrative functions of government, and to
change the same from time to time, as the public exigencies may
require, belongs exclusively to the legislature, and this includes
the authority to incorporate towns and cities.

8.

: The taxing power is vested in the legislature, and
it is exclusively within its province to apportion and direct the
assessment and collection of taxes.

4. Constitutional Liaw. The court cannot pronounce an act of
the legislature void merely because it may be imperfect or im.
politic, or for any supposed inequality or injustice in its opera-
tion, if it be upon a subject-malter fairly within the scope of
legislative authority. To bring the validity of a legislative act
within the control of the judiciary, it must be clearly subversive
of the constitution,

: PRIVATE PROPERTY. The private property of a citizen
cannot, Dy the exercise of legislative power in any form, be taken
from him and given to another, or to a cor oration. Such act
would be judicial, depriving the citizen of his property without
due process of law.

: CITIES OF THE FIRST CLASS. Section twenty-four of the “act
to incorporate cities of the first class,” approved, March 28, 1873,
autlhorizlng and empowering the mayor and council of such cities
to levy and collect taxes for general purposes, is not unconstitu-
tional; and under this law, all property within the limits of &
city as incorporated, which is taxable according to the laws of the
state, is subject to taxation by the mumcxpal corporation for gen-
eral purposes.

The court cannot classify the property within the
limits of such city or tax district, into such as shall be taxable,
and such as shall be exempt from taxation. The judiciary can
only determine as 1o the constitutionality or unconstitutionality of
a legislative act.
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8. Practice. DEMURRER. When a demurrer only specifies as
ground therefor, that the facts stated in the petition are not sufli-
cient to constitute a cause of action, the court, in its decision of
the demurrer, should confine itself to that single objection.

9. Misjoinder of Causes. And even if there be a misjoinder of
distinct causes of action, if the defendant do not object, it is not
within the province of the court to do so.

10. Legal and Equitable may be joined, when. Legal and
equitable causes of aclion may be properly joined whenever they
fall within Sec. 87 of the Code of Civil Procedure. This section
of the statute is not in conflict with Sec. 9, Art. VI, of the con-
stitution, by which district courts are given * both chancery and
common law julisdiction.”

Tmis was an action brought by Charlotte K. Turner,
to restrain the city of Omaha tfrom collecting taxes as-
sessed upou the lands of the plaintiff, 1ying within the
incorporate limits of the city of Owmaha, but remote
from the business or residence portion of said city, not
subdivided into blocks and lots, and used exclusively for
agricultural purposes. Also, to recover from said city
certain of said taxes paid by the plaintiff.

To the petition a general demurrer was interposed,
which was overruled and a decree entered for the plain-
tiff. Defendants appeal.

John M. Thurston, for appellant.

1. The decision of the court below was based solely
upon the case of Bradshaw v. The City of Omaha, 1 Neb.
16, and if the opinion announced in that case can be
supported by reason, common sense, or the authorities,
and is to stand as the law of the land, then the cause of
action set out in the petition is a good one, and the de-
cision of the court below should be affirmed.
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It is necessary, therefore, in order to secure the re-
versal for which we contend, to attack directly and
squarely the soundness of the law laid down by this
court in the last named case. We do this confidently
and fearlessly, believing that it is only necessary to
point out the fallacy of the argument in the opinion de-
livered by Masox, Ch. J., cite the overwhelming array
of authorities in opposition thereto, and suggest the
dangerous usurpation therein made, by the judiciary, of
the constitutional powers belonging exclusively to the
legislative branch of the government, to eonvince the
court that that decision is wrong, and should be over-
ruled

It is but justice to state that the decision in Brad—
shaw v. Omaha, was not concurred in by Laxs, J.,
whose decision in the court below was therein reversed,

II. It is true that the courts of Kentucky, and of
Towa have passed upor this question, and have come to
conclusions the same as those reached in Bradshaw v.
Omaha, the latter case indeed tfollowing and resting
solely upon them. The courts in those cases arrogate
to themselves the power of trying as a matter of fact
the questions as to whether or not land included within
the limits of a city is sufficiently benefitted by the mu-
nicipal government to authorize the levy of taxes
upon it.

Thus, the power of establishing taxation districts is
taken away from the legislature, and assumed by the ju-
diciary. Thus it becomes a question, which the munici-
pal authorities are bound to determine at their peril,
whether any particular lot or tract of land is used for
city or agricultural purposes, and it becomes an extreme.
ly delicate and important question whether the man who
resides upon an acre tract, cultivated as a garden, is to
be taxed or not.
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It becomes important, too, to know, if it be ten rods
or a hundred rods from the post-office, whether it needs
police protection, and is benefitted by the fire depart-
ment, and as the facts may be in each particular case, so
must taxes be levied or the land escape their payment.

Thus will a municipal corporation be involved in a
vast multitude of vexatious litigations. Litigations,
too, which will be never ceasing, as each year the status
of property is changing, and what to-day is purely agri-
cultural lands may next year become necessary for res-
idence or business purposes, and vice versa.

II1. The decision in Bradshaw v. Omaha was based
somewhat on the allegation of the bill, which upon de-
murrer stood as confessed, that the land in that case had
been brought by amendment of the charter within the
incorporate limits against the consent of the owner, not
because it was necessary for municipal purposes, but be-
cause the corporation, having incurred a large debt,
wanted more property to tax.

The court was evidently influenced somewhat by the
English idea of municipal corporations. In England a
municipal charter is regarded as in the nature of a con-
tract. A city cannot be chartered without its consent,
8o its assent, either express or implied, is necessary to
the legality of any amendment of its charter. The
charter there is presumed to confer special and exclu-
sive rights which are a consideration for the supposed
contract. In this country the contract theory is ex-
ploded. A municipal corporation is merely a political
subdivision of the state. A charter is a public act which
the city cannot refuse to accept or act under. Obliga-
tions are imposed, and powers conferred, which must be
met and exercised by the corporation. Among these are
the levy and collection of taxes for the support of the
local government.
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The sovereign taxing power of the state is conferred
pro tanto upon the municipal aunthorities, subject only
to the limitations as to district, amount and manner of
levy provided by the legislature,

IV. All sovereign power is vested in three branches
of government—the executive, legislative and judicial.
Each-within its own proper sphere is supreme, and can-
not be controlled by the others.

V. The power of the legislature to legislate on all
matters is supreme and without limit, except where
" controlled by the constitution, and where the constitu-
tion is silent upon any particular subject, the legislature
has as much power over it as has the Parliament of
Great Britain. Potter’s Dwarris on Stat. & Const., 61.
S.& E. B R.Co. v. Cooper, 33 Penn. St., 282. Ez-
Parte N vinan, 9 Cal, 508. Fletcher ». Peck, 6
Cranch, 423. People v. Draper, 15 N. Y., 545. 1
Kent’s Commentaries, 488. People v. Denniston, 23
N. Y., 247.

VI. The legislature has the sole power to deter-
mine what taxes shall be levied, for what purposes,
what property shall be taxed, and in what proportion;
and, also, to fix or establish a district for taxation pur
poses; and may levy such tax either per capita, on prop-
erty specially benefited, or upon all real property within
the district taxed. Providence Bank v. Billings, 4
Peters, 514. McCulloch v. Maryland, 4 Wheaton, 428.
Scovill v. Cleveland, 1 Ohio St., 138. Gordon v. Cornes,
47 N. Y., 608.

VII. All Omaha charters provide that taxes for gen-
eral purposes shall be levied upon all the property in
the city. General Statutes of 1857, 58, 61, 65, 69, 70,
71 and 73. The legislature has therefore established a
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district and caused a tax to be levied on all property
therein.

VIII. The legislature may extend the corporate
boundaries of a city so as to include all adjacent prop-
erty, with or without the consent of the o.wners of such
property, and may compel such property to pay taxes
for indebtedness cither accrued or to acerue, even thongh
not beneticial to such property. Dillon on Muniec.
Corp, 80. Layton v. New Orlcans, 12 La., 515. [’¢co-
ple v. Hil, T Cal., 7. St Louis v. Russell, 9 Mo.,
507. St. Louis v. Allen, 13 Mo., 400.

IX. The constitutional prohibition against taking
private property for public purposes without compensa-
tion, refers solely to the exercise of the right of eminent
domain, and not in any event to the exercise of the tax-
ing power. Gilman v. Sheboygan, 2 Black, 510.  Feo-
ple v Mayor of Brooklyn, 4+ Cowmst., 419. Town of
Guwilford v. Swupervisors, 13 N. Y., 148. Scovill ».
Cleveland, 1 Ohio State. 135. [lollenbeck v. Haln. 2
Neb., 400. Booth v. Woodbury, 5 Awm. Law Reg., 202,
lowell v. Buffulo, 37 N. Y., 267. Potter’s Dwarris on
S:at. and Const., 404, '

B. E. B. Kennedy, for appellee.

1. This case is fully sustained by the jndgment of this
court in the case of Bradshaw v. The Uity of Omala,
1 Neb., 16, and unless the court feels constrained to re-
verse that judgment, the appellee need go uo further
than to cite that case and the authorities upon which it
rests. The counsel for the appellants concedes that this
case rests upon the same principles and a similar state
of tacts with the Bradshaw case, but contends that that
decision is contrary to law and reason, and should be
reversed.
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The able and exhaustive judgment of the court in that
case—the character of authorities cited in its support,
and the fact that the very salutary principles of law and
common right there enunciated have been since cited
with approval, and followed by more recent decisions of
the ablest jurists, both state and federal, in this country,
would seem to render it a work of supererogation to do
more than call attention to them.

II. Many nice distinetions have been drawn between
taking of private property for public use by right of
emninent domain, and taxation, but except as to the mode
of compensation, there is no substantial distinetion rest-
ing in law or common justice. The People v. The
Mayor of Brooklyn, 4 Com., 419, Sedg. on Constitu-
tional Law, 647.

To sustair either, there must be a public necessity,
and although the legislative will or discretion is gen-
erally decisive of such necessity, and generally not re-
viewable, yet the courts may review such action to the
extent necessary tc determine whether it is obnoxious to
constitutional limitation, repugnant to public policy, or
subversive of the natural rights of the citizen.

If the legislative will is the end of the law, it may in-
clude the entire territory of the county within the city
limit for taxation for general municipal purposes.

The court is not absolutely concluded by the opinion
of the legislature as to the use or necessity for which the
property is taken. Its judgment will be respected by
the court unless the use be palpably private or the ne-
cessity plainly without reasonable foundation. Dillon
on Municipal Corporations, 450, sec. 465, and notes 2
and 3.

ITI. It is obnoxious to the constitution, because it
takes private property for public use without just com-
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pensation. Buel v. Ball, 20 Towa, 282. Dillon on Mun.
Cor., 633 and 634, and notes 1 and 2.

And it makes no difference whether it is taken by the
original act of incorporation or by amendment enlarg-
ing the corporate limits.

The theory of compensation to the owner of the
property within the municipal boundaries by reason of
the protection or benefits derived from the munieipal
government, applies to the property used, or occupied,
or required for city purposes, and is co-extensive only
with ¢ that point or line where it ceases to operate ben-
eficially to the proprietor in a municipal point of view.”
Langworthy v. Dubuque, 16 Towa, 271. Fulton v. Dav-
enport, 17 1d., 407.  Durant v. Kawffman, 34 1d., 194.
Cheaney v. Hooser, 9 B. Monroe, 330. Sh«rp v. Duna-
van, 17 Id., 223. Maltus v. Shields, 2 Met. (Ky.), 553.
Covington v. Southgate, 15 B. Mon., 491. Arbegust v.
Lowisville, 2 Bush. (Ky.), 271. Dill. on Corp., 633,
634, and notes 1 and 2.

Our legislature seems to have taken the same view,
and have placed a construction on this statute. Gen.
Stat., 109, 110, 1873.

G. W. Ambrose, on behalf of parties interested in
similar questions pending in the circuit court of the
United States for Nebraska, by consent of the court,
argued in favor of sustaining the judgment below, and
filed the following briet :

1. Every person who places his property within the
jurisdiction of the state assents, by that act, to the uni-
versally conceded principle that the people, in their col-
lective capacity, reserve the right to resume such por-
tions of the property as may be necessary for the public
use. This may be done in two ways only, by taxation
and eminent domain, both of which rest on the same
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foundation. In either, compensation must be made to
the citizen, in money, or the protection assured by the
government to that property, or “in the increase of the
value of his possessions by the use of which the govern-
ment applies his inoney raised by the tax.”

In other words, compensation must follow—resnlt in
the one case asin the other. It no compensation, either
in the protection of life, liberty, or property, is the result
from taxes levied and enforced against the citizen, what
right has the state to exact my money, which is property,
for the public use, under the guise of taxation, any more
than it would have to exact my farm, for the benefit of
my neighbor, even with compensation, or for a public
use, without compensation, under the guise of eminent
domain? If either may be done, all may. But say
you, the legislature supposes compensation as the result
of taxation. But what is the fact? May it not be en-
quired into. Suppose the legislature should say, the
building of a railroad across my farm shall be deemed
compensation for the land taken, in that it affords me in-
creased facilities for trade and commercial intercourse
with the world. Is not the supposition in one case
equally as good as the other? Would the case put stand
the test of judicial scrutiny? Would it not be the sub-
stitution of “legislative supposition” for compensation
in protection in the one case and money in the other?
If the equivalent, as a matter of fact, is wanting in
either case, the court should not hesitate to brush aside
the suppositious “will of fluctuating and hasty legis-
lation.”

“The taxing authority is, after all, but one arm of that
tremendous power of eminent domain, at the foot of
which, so far as uncontrolled, every citizen lies prostrate;
and the consequences of the earlier decisions leaving this
engine in the hands of unrestrained legislative authority,
seem to have awakened that conservative jealousy of
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power which never lies long dormant in the breast of
our people. Certain it is, that the more recent consti-
tutions and the wore recent judicial decisions show a
disposition not to abandon the taxing power to the often
ill regulated and despotic will of our fluctnating and
hasty legislation.”” Such are the strong words of that
able writer, Mr. Sedgwick, in his treatise on statutory
and constitntional law, page (47.

But it is said that it is not within the judicial func-
tion to control or cirenmscribe the legislative diseretion.
Suppose an extreme case: There being no constitutional
inhibition upon the power to tax, the rate of taxation,
the subjects or purposes of taxation, and thus unre-
strained this ¢ legislative discretion” should assume to
lay a tax for some suppositious purpose equal to the
value of the entire property upon which the tax was
laid; need I stop to discuss such a proposition and re-
tute by argument that it would be beyond jndicial con-
trol, because the legislative will has already acted upon
the subject, and therefore it is the end of the law?

It is no longer discretion when the legislature has
passed an act which contravenes a principle of the or-
ganic law or a “common right,” but it i a want of
power, and therefore becomes a wrong, which it is the
especial function of the judiciary to right.

The legislative power to prescribe the rule, subject,
and purposes of taxation is no higher than that ot the
same body to prescribe the uses of the right of eminent
domain. The power to do hoth resides in the legislative
department to whom the delegation is made.

“ But it may be restrained by the jndiciary when its
limits have been exceeded or its authority has heen
abused or perverted.” Krummerw. C. & P. B. E.Co.,
5 Olio, St., 149. In People v. Smith, 21 N. Y., 397,
there is a distinet recogunition of the doctrine for which
I am contending—that it does not rest solely with the
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legislature to say whether a just compensation has been
made or provided for, or whether the use for which the
tax is laid, or property authorized to be condemned, is a
public one or not, but that if the policy of the view
taken by the legislature is contrary to ¢ common right,”
or the use be not a public one, then the legislative act
ccases to be due process of law, and the duty of the
court is plain to so pronounce. Wilkinson v. Leland,
2 Peters, 658. Jackson v. Frost, 5 Cowen, 346. Jack-
son v. Lyon, 9 Cowen, 664. Hampshire v. Franklin,
16 Mass., 76. Zaylor ». Porter, 4 Hill, 140.

“'The legislature, in the plenitude of the taxing power,
cannot have constitutional authority to exact from one
citizen, or even from one county, the entire revenue for
the whole commonwealth. Such an exaction, by what-
ever name the legislature may choose to call it, would
not be a tax, but would be undoubtedly the taking of
private property for public use.”” Cooley on Taxation,
178.  Lemington v. MeQuillan’s Heirs, 9 Dana, 517.

Taxation is here recognized as one form of taking pri-
vate property for public use, and in the view of the
learned author and judge, because the legislature has
seen fit, out of its abundant “discretion,” to call it a
tax, does not of necessity make it such, but that the
courts shall be the final arbiter between the citizen and
the legislature.

II. These lands were brought into the limits of the
city and subjected to the burden of taxation at the same
time as the lands in the Bradshaw case.

That they are agricultural lands only cannot be ques-
tioned, and the question simply is, are they taxable for
the ordinary purposes of the city government.

There can be no difference on principle or authority,
whether the lands were originally within the limits, or
brought in afterwards by some act of extension.
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The court has passed upon the latter question in
Bradshaw v. Omaha, 1 Neb., 16. And the author-
ities are not wanting in states where this question has
been raised, since the decision of this court to sus-
tain the ruling there made. S¢. Louis v. Russel, 9
Mo., 512. Wells v. Weston, 22 Mo., 384. Chea-
ney v. Hooser, 9 B. Mou., 345. Covington . South-
gate, 15 B. Mon., 491. Sharpe v. Dunavan, 17 B. Moii.,
230. Arbegust v. Louisville, 2 Bush (Ky.), 271.  Mor-
ford v. Unger, 8 Lowa, 82. Langworthy v. Dubuque, 13
Towa, 86. Fulton v. Davenport, 17 lowa, 404. "Du-
rant v. Kouffman, 34 lowa, 194,

Gaxrr, dJ.

The plaintiff alleges that she is the owner of twenty-
four and three-fourths acres of land situate “within the
incorporate imits of the city of Omaha”; that the same
is not laid off into lots, and is unoccupied and unset.
tled upon, except for agricultural purposes. Farnham
street passes along the south side of the land, and it
is alleged that the same was so extended without the
plaintiff’s consent and against her protest. The pe-
tition contains two causes of action, and in the first it
is complained that the land was assessed and taxed for
general city purposes, for the year 1874, viz.: for general
fund, sinking tund, and school fund;-that she paid all
gaid taxes under protest to prevent a distress and sale of
property; and it is alleged that said taxes were illegally
and unlawfully assessed and levied on the said land, and
therefore she prays that the *defendant, the city of
Omaha, be ordered by the court to refund and pay” to
her all the taxes so paid for the year 1874. In the sec-
ond cause of action it is alleged that the same land was
assessed and taxed for general city purposes for the year
1875, viz.: for general fund, sinking fund, and school

7
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fand; that said assessinents are unlawful; that the land
was placed upon the delinquent list for said year, and
returned to the county treasurer, who advertised and
was about to sell the same for the payment of said taxes
for the year 1875. The plaintiff therefore prayed an
injunetion to restrain the sale of the land. To this pe-
tition the defendants demurred on the ground that the
facts stated in the petition are not suflicient to constitute
a cause of action. The demurrer was overruled, and a
decree was rendered for the plaintiff as prayed in the pe-
tition,

As the action is one exclusively in equity, it may be ob-
servedin the first place, that the two counts in the petition
set forth distinct and independent causes of action; the
one is for the recovery of taxes alleged to have been ille-
gally paid under protest for the year 1874 to prevent dis-
tress and costs, and the other is for an injunction to re-
strain collection of taxes assessed for the year 1875, on
the ground that they were illegally assessed and levied.

In the first cause of action A. C. Althaus is made a
party, but the facts stated therein show clearly that he
has no interest in the matter complained of, and cannot
under any circumstance, be made liable in such action.
Again, from the statement of facts it clearly appears
that the first count not only states a distinct cause of ac-
tion, but also in this cause of action the plaintiff has an
adequate and complete remedy at law; and to merge
such cause of action into a purely equitable action, and
thereby destroy the distinction between law and equity,
must necessarily subvert the jurisdiction of the courts
given by the constitution, which declares that they ‘shall
have both chancery and common law jurisdiction.” It is
said that “to assume jurisdiction in equity of a cause
which can as well be determined in an action at law is
not to do equity, but to administer law in a form not
legal. It would not be giving relief, but simply usurp-
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ing power.” And Brightly, in his treatise on Equitable
Jurisprudence (460), says: “In general,when the plain.
tiff can have a remedy at law, as effectual as the one he
seeks in equity, and that remedy is direct, certain, aud
adequate, a court of equity has nojurisdiction, and there.
fore a demurrer to the jurisdiction will be sustained.”
Adams, in his treatise on the doctrine of equity, says
that if the redress is sufficient at law, there is no juris-
diction in equity, and that the cases in which jurisdie-
tion in equity attaches, may be conveniently divided un-
der two heads, viz.: 1. “ Where the courts of ordinary
jurisdiction cannot enforce a right; and 2. Where they
cannot administer it.” Bennet v. Butterworth,11 How.,
675. Story’s Eq. Pl., §§10, 34. 9 Foster, 442. How-
ever, it is not enough that there is a remedy at law: “it
must be plain and adequate, or in other words, as prac-
tical and efficient to the erds of justice and prompt ad-
ministration as the remedy in equity.” Boyce Ezcr’s
v. Grundy, 3 Peters, 215. But the doctrine seems
well settled that an action at law is the proper remedy
to recover back taxes illegally levied, when the same were
paid under protest, to prevent distress and costs. Allen
v. Burlington, 45 Vt., 202. E'rskine v. Van Arsdale.
15 Wallace, 75. Shoemaker v. Grant Co., 36 Ind., 175.
Tt is an adequate and completeremedy in such cases, and
therefore, I think that under the jurisdiction of our
courts as fixed by the constitution, the first count con-
titutes no cause of action in equity and was improperly
so brought, and the demurrer to it should have been sns-
tained. It is very probable that the plaintiff based
the right of action in equity upon the case of Sturges
». Burton, 8 Ohio St., 218, in which it is said that “by
the provisions of the code the plaintiff may unite in one
action all causes of action arising from the same tran-
gaction or transactions connected with the same subject
of action, and this includes causes of action legal and
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equitable, ex-contractu and ex-delicto.”” But the plain-
tiff’s first cause of action does not even come within the
rule laid down in the above case, for the reason that her
two canses of action do not arise from the same transac-
tion, as appears from what has already been said. But
it must be observed that the case of Sturges v. Burton
was decided in the year 1858, and the constitution then
in force in that state was adopted in 1857, and by Art.
X1V, section two, it is provided that the supreme court
*“shall have original jurisdiction in quo warranto, man-
damus, habeas corpus and procedendo, and such appel-
late jurisdiction as may be provided by law.” Section
four provides that the ¢jurisdiction of the courts of
common pleas, and of the judges thereof, shall be fixed
by law,”” and section six provides, that “the district
court shall have like original jurisdiction with the su-
preme court, and such appellate jurisdiction as may be
provided by law.” It will therefore be seen that the
decision referred to cannot be authority in determining
the constitutional jurisdiction of the courts in our state,
for the reason, that under the constitution of the state
of Ohio, with the exception of cases of guo warranto,
mandamus, habeas corpus and procedendo, the jurisdic-
tion of the céurts is not fixed by the constitution, but
must be determined by the legislature. In this regard
there is no limit upon the legislative authority, and
therefore the legislature may abolish either law or
equity practice, and merge the two jurisdictions in the
one or the other, o1 may unite in one action any num-
her of different causes of action without any regard to
the subject matter of the action. This legislative power
does not exist under our constitution, which fixes the
jurisdiction of the courts in respect to law and equity.

But another important gquestion is, whether the land
described in the petition is or is not exempt from taxa-
tion for city purposes.
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As it is admitted by the pleading that the land “lies
within the incorporated limits of the city of Omaha,”
the question is fairly raised by the second cause of ac-
tion stated in the petition and the demurrer thereto, and
in the discussion of this question it may be of some
advantage, in the first place, to advert to some general
principles in the administrative policy of the govern-
ment. The powers of the state government are divided
into three distinct departments—the legislative, execu-
tive and judicial, and no person or collection of persons,
being one of these departments, can exercise any power
properly belonging to either of the others, except
expressly so authorized by the constitution. Under
this division of distinct departments of the govern-
ment, the apportionment of power to one department
will of itself imply an inhibition of its exercise by
the others, and according to this rule of apportion-
ment, it is unquestionably the province of the legisla-
ture to arrange and distribute the administrative func-
tions, committing such portions as it may deem suita-
ble to local jurisdictions, and retaining others to be ex.
ercised by officers appointed by the central power, and
to change such arrangements from time to time as the
public exigencies may require; and this exercise of
power includes the legislative authority to pass laws
for the incorporation of towns and cities, for the power
to pass such laws is not derived from the directions con-
tained in the constitution, in relation to the organiza.
tion of cities, but results from the grant of legisla-
tive power of the people to the legislature. People v.
Draper, 15 N. Y., 545. Bank of Chenango v. Brown,
26 N. Y., 870. Sanborn v. Commissioners of Rice
Co., 9 Minn., 176. Butler v. Supervisors of Saginaw,
26 Mich., 27.

Again, by this apportionment, the taxing power is
vested in the legislature, and therefore it is exclusively
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the province of the legislature to apportion and direct
the assessment and collection of taxes; and this power
of taxation may be exercised to the full extent of the
public exigency. It issaid that taxation differs from the
power of eminent domain in this, that it has no thought
of compensation by way of return for that which it
takes and applies to the public good, further than all
derive benefit from the purposes to which it is applied;
in other words, that ¢ the support ot government, and
other objects of public utility promoted by taxation, are
supposed to return to the individual the same which has
been taken from him as his share of the public burden.”
Washington Avenue, 69 Pa. St., 363. Wynehamer v.
The People, 13 N. Y., 404. People v. The M ayor, de.,
of N. Y., 4 Comst., 419. A tax is defined as “a
charge, apportioned either among the whole people of
the state, or those residing within certain districts,
municipalities, or sections.” Oliver v. Washington
Mills, 11 Allen, 274, And as the responsibility of pass-
ing laws devolves exclusively on the legislature, whether
the taxing power be exercised by it wisely or unwisely,
justly or unjustly,or in some instances it may be abused,
yet the © interest, wisdom, and justice of the representa-
tive body, and its relations with its constituents, furnish
the only security against nnjust and excessive taxation,
as well as against unwise taxation.” It is universally
admitted that in the imposition of taxes, exact and eri-
tical justice and equity are not attainable, and hence it
is not deemed essential to taxation that it should be
levied according to the strict rules of abstract justice.
Therefore, if the legislature keep within its proper
legislative sphere of action, and do not impose burdens
under the name of taxation which are not taxation in
fact, its decisions as to what is proper, just, and poli-
tic, beth in respect to the subjects of taxation and
the kind and amount of taxes, must be tinal and con-
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clusive. Providence Bank wv. Billings, 4 Pet., 561.
Shaw v. Denis, 3 Gilmn, 418.  Wynehamer v. The Peo-
ple, supra; Cooley on Const.. 512; Potter’s Dwarris, 419.
HAirby v. Shaw, 49 Pa. St., 261.

It is, however, a fundamental principle of law that a
citizen cannot be deprived of his private property ex-
cept by the due and orderly administration ef the law,
throngh its appropriate tribunals, and not by force of
an act of the legislature. Hence, the legislative depart-
ment cannot, by the exercise of legislative power, in
any form of legislation, take the private property of one
citizen and give it to another or to a corporation. Such
an act would be. judicial, depriving a citizen of his
property without notice or due process of law, and would
be repugnant to the constitution, and contrary to the
fundamental principles of all good government. There-
fore, when the sole object of a legislative act is to take
the property of one man and give it to another, the legis-
lature transcends its legitimate power, and assumes the
determination of grave questions, over which it has no
constitutional authority. In such case the strict divis-
ion of the powers of the government should be enforced
and the legislature be restrained frown such invasion of
private rights. Good v. Zercher, 12 Ohio, 367. Nor-
man v. Heist, 3 W. & S, 171. Denny v. Mattoon, 2
Allen, 361. Greenough v. Greenough, 11 Pa. St., 494.
Shawnee v. Carter, 2 Kan., 131. Holden v. James,
11 Mass., 396. 2 Kent. Com., 13.

But the doctrine seems to be equally well settled ¢ that
no court can pronounce an act of the legislature void,”
becanse it may be imperfect or impolitic, or ¢ for any
supposed inequality or injustice in its intention or its
operation, provided it be upon a subject matter fairly
within the scope of legislative authority;” and to bring
the validity of a legislative act within the control of
the judiciary, it must be clearly subversive of the con-
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stitution. There is no mixed power, partly legislative
and partly judicial, to be exercised in concert or in com-
mon by the legislative and judicial departments of the
government. The courts have no right to legislate, and
the legislature have no right to adjudicate, for the
reason that the line which separates them in the ex-
ercise of power is clear and distinct, and this princi-
ple is well settled and understood. It is said that if the
courts were to declare an act unconstitutional, merely be-
cause in our opinion we may consider such act wrong
and unjust, “it would be assuming a right to change
the constitution, to supply what we might conceive to
be its defect, to fill every casus omzssus, and to interpo-
late into it whatever, in our opinion, ought to have been
put there by its framers.” Sharpless v. M ayor, &c., 21 Pa.
St., 161. 1 Vesey, Jr., 375. Penn v. Lord Baltimore,
Vesey, 446. State of Georgia . Stanton, 6 Wallace,
T1.  Cherokee Nution v. Georgia, 5 Pet., 20, 30. Arm-
ington v. Barnet, 15 Vt., 749. Maize v. Butler, 4
Ind., 844. Fletcher v. Peck, 6 Cranch, 87. Butler
v. Supervisors of Saginow, 26 Mich.

Now, in the application of these general principles of
law to the case under consideration, they would seem
to afford a sufficient answer to the question: pro-
pounded; but the importance of the question demands
further examination. The city of Omaha derives its tax.
ing powers from “an act to incorporate cities of the first
class,”” approved, March 28, 1873.  Section twenty-four
of this act provides that, « the mayor and council shall
have power to levyand collect taxes for general pur-
poses, not exceeding ten mills on the dollar, in any one
year, on all real estate and -personal property within the
corporate limits of the city, fazuble according to the
laws of the state, the valuation of such property to be
taken from the assessment roll of the proper county,
and it shall be the duty of the county clerk to permit
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the city clerk to make out from the assessment rolls
ot the county an assessment roll for the city of all
property liable to taxation, as above specified.” By
this act the legislature has made the city of Omaha a
tax district, as well as a municipal corporation, and has
made all real estate and personal property within its
corporate limits liable to taxation, which is taxable ac-
cording to thelaws of the state. Now, the act is consti-
tutional or it is not. If it shall be pronounced unconsti-
tutional, and its passage an unauthorized exercise of
legislative power, then it is wholly void, and the result
of such determination would be, that the ecity is not a
tax district, and there would be no authority in the
municipal corporation to levy and collect any taxes
within its corporate limits. This result seems clear from
the fuct, that the only question which the court can con-
sider is, whether the act conflicts with the constitution,
and not whether the court shall classify the property
within the tax district into such as shall be taxable and
such as shall be exempt from taxation. The court can
only determine as to the constitutionality or unconsti-
tutionality of the act, and when it goes beyond this
inquiry, and attempts to classify the property into such
as shall be taxable and such as shall not, it assumes the
exercise of legislative power, which belongs exclusively
to the legislative department of the government. But
does the act conflict with the constitution? It provides
for a tax on all real estate and personal property within
the limits of the city, taxable according to the laws of
the state. This is an evident intent to equalize the pub-
lic burden so far as practicable, and unquestionably the
establishment of such a system of taxation is a proper
and legitimate subject of legislative authority. Cooley,
in his treatise on Constitutional Limitations (503), says
that “ whenever the corporate boundaries are establish-
ed, it is to be understood that whatever property is in-
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cluded within those linits, has been included by the
legislature, because it justly belongs there, as being
within the circuit which is benefited by the local gov-
ernment, and which ought, consequently, to contribute
to its government.” But as the land described in the
petition is not laid out into lots, but is used for agricul-
tural purposes, it is insisted that it is not subject to tax-
ation for eity purposes. And the rule contended for is,
that the theory of compensation to the owner of proper-
ty within the corporate limits of a city by way of pro-
tection or benefit, derived from the city government, ap-
plies to property used and occupied for city purposes,
and is co-extensive, only, with that line or point where
it ceases to operate beneficially to the proprietor in a
municipal point of view. Who is the arbiter to define
this line—and where is it to be exactly found? If the
judiciary is to act as such arbiter, then it seems clear
that it must do one of two things, either to pronounce
the act unconstitutional—and upon such decision as al-
ready shown the tax district will be destroyed—or it
maust, by legislative action, amend and change the law,
and classify the property within the city limits, so as to
subject part thereof to taxation, and exempt the other
part from taxation, and this must be done by piecemeal
as each case shall arise. But in the adjudication of cases
which must constantly arise under the rule contended for,
it seewms impossible to discover any test or criterion by
which uniformity and certainty of decisions may be ob-
tained. The opinions of men are so diversitied and varied,
that what to one mind may seem clearly rizht and proper,
to another may clearly appear to be wrong and unjust. By
one court lands may be adjudged subject to taxation,
and by another the same lands, or lunds similarly situ-
ated, inay be adjudged exempt fromn taxation. Which
would be right? Who can decide the guestion? It
therefore seems diflicult to escape the conclusion that
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the decision of each case, as it shall arise, must depend
upon the caprice of the arbiter who determines it, for
he cannot resolve the question upon any principle of
legal science. Hence the exercise of judicial power in
apportioning the taxes of a district affords no security
against the abuse of the taxing power; but on the con-
trary, it may be traught with more danger, and result in
greater injustice, than a uniform systen of taxation estab-
lished by legislative enactment. But if the courts can
exercise the power to arbitrarily classify the property of a
tax district into such as shall be subject to taxation and
such as shall not, why may they not extend the classifi-
cation, and provide that lands used for growing corn
shall be taxed, and those for growing wheat shall not;
that lands used for gardens and orchards shall be taxed,
and those occupied for manufacturing purposes shall
not? And thus the classification may be extended to
different kinds and uses and descriptions of property
indefinitely.

It the power can be exercised in the one case, upon
what plinciple shall the courts be inhibited from ex-
ercising it in the others? The principle upon which the,
authority must rest in the one case must be equally
legitimate and apply with equal force in the others.
Howevel, I do not believe that such is the law; and I
understand that it is an essential principle in taxatxon
‘that there must be some system of apportionment, and
the assessments should be uniform upon all the taxable
property within the tax district. Again, if the rule
contended for rests on the ground that lands within the
tax district which are used for agricultural and horti-
cultural purposes do not receive the same degree of
benefit as other property in the district—and this seems
to be the ground most strongly urged in support of the
rule—then to be just and consistent in principle, the
rule must apply with equal force to all kinds and de-
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scription of property not in degree equally benefited
with other property. But where shall the line be drawn
between that which shall be taxed and that which shall
not? Again, the rule will apply with equal force to
road districts throughout the county, for lands adjacent
to the highways will be more benefited by such public
roads than lands distant from them; and hence the
latter should be exempt from taxes to open and repair
the public roads. In the erection of the public build-
ings of a county, the property in the town or city where
they shall be located will be benefited more by reason of
such location of public buildings than that in other
parts of the county. So the property of the county in
which the capital of the state is located is, in degree,
benefited by reason of such location, more than that of
other counties of the state, and therefore if the rule i8
correct in principle it must apply in such cases. It is
only necessary to state these consequences which must
result in the application of the rule to show it is im-
politic, and fraught with danger in any attempt to en-
force it by the exercise of judicial power.

Therefore, when tested by its legitimate and logical
results, it seems clear that the rule contended for cannot,
be sustained on any ground of sound policy, and cannot
by any just and fair system of taxation be applied in the
apportionment, levy, and collection of taxes in a tax dis.
trict. In Kirby v. Shaw, 19 Penn. State, 261, Gibson,
J., in discussing the question of taxation, says: ¢ It is
illogical to argue from an extreme case, or from the
abuse of & power to a negation of it;” and again, that
in the levy of taxes, if “equality were practicable, in
what branch of the government would power to enforce
it reside? Not in the judiciary, unless it were com-
petent to set aside a law free from collision with the
constitution because it seemed unjust. It could inter-
puse only by overstepping the limits of its sphere; by
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arrogating to itself a power beyond its province; by
producing intestine discord; and by setting an example
which other organs of the government would not be
slow to follow. * * * The taxing power must be left
to that part of the government which is to exercise it.”
And it may be added, that it is “not every disproportion
between the sum which a citizen pays, and the interest
which he as an individual has, in the purposes to which
it is applied, that can make a tax law void.” Gordon ».
Cornes, 4T N. Y., 614.

A tax is properly a charge apportioned among the
people of a tax district, so that each individual within
its boundaries shall pay his proportionate share of the
public burdens, and hence a state tax is apportioned
throughout the state, a county tax throughout the
county, and a city tax throughout the city.

In support of the rule contended for, the plaintiff:
mainly relies upon the decisions of the supreme courts
of Towa and Kentucky, which have been tollowed in the
case of Bradshaw v. The City of Omaha, 1 Neb., 16.
It is conceded that the Iowa cases are directly in point,
but with all dne respect to which the able opinions of
that court ave justly entitled, it seems to me that in the
decisions of that court upon the guestion under con-
sideration, the court must arrogate té itself power which
exclusively belongs to the legislature; and in reference
to the conclusion reached in that state upon this ques-
tion, Cooley, in his treatise on Const. Lim., 50i. in a
note says: “It would seem as if there must be great
practical difficulties—if not some of principle—in mak-
ing this disposition of the case.” I think the principle
fairly deducible from the Kentucky cases goes no further
than this: that * where the original limits ot a town are
not filled up; and it has not in fact extended itselt be-
yond them on either side,” the adjacent vacant and
farm lands cannot, by extension of the city boundaries
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or otherwise, be subjected to taxation by the town for
the mere purpose of increasing its revenues. And this
deduction seems to be clearly sustained by the case of
Cheaney ». Hoover, 9 B. Mon., 335; for in this case,
after stating that it is the imperious duty of the legisla-
ture to provide specially for the government of towns
by incorporation, it is said, that ¢“if they be within the
legislative discretion, whatever abuse of that discretion
there may be in any particular instance, or whatever
apparent oppression or injustice may be the consequence,
there is no remedy for its correction but in an appeal to
the legislature itself, unless the complaining party can
rest his case upon some prohibition of the constitution,
or some right secured by that instrument. An act of
the legislature, not interdicted by the constitution, being
the law of the land, no other department or tribunal
can, upon its own sense of justice or propriety, arrest its
operation. The wisdom and justice and discretion re-
quisite for deciding on the expediency of all legislative
measures must be assumed to be in the legislature itself,
where the constitution has placed the power of adopting
or rejecting the measure. And the judiciary, instituted
for the purpose of administering the law, has no right
or power to deny effect to a legislative act, except upon
the ground of its being repugnant to the constitution,
and of its being therefore, in consequence of the su-
premacy of that instrument, and of its express declara-
tion, no part of the law of the land.” This was an
action for the taking and conversion of one horse; the
defendant averred that the property was taken by dis-
tress for the payment of taxes, and a judgment for the
defendant was affirmed. In the state of Iowa the classi-
fication of real estate into such as shall be taxable and
such as shall not, is by the court applied to cities with-
out any regard as to whether the property is sitnated
within the original limite of the city or is brought within
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the tax district by extension of the original boundaries
or otherwise. Passing the numerous cases found in the
reports of that state on the subject, I will only bring
into review the case of Durant v. Kauffman, 34 Iowa,
194, in which I think there is a great departure from the
doctrine enunciated in the former decisions upon the
question. In this case large tracts of land within the
city limits are held subject to taxation for city purposes;
but it is, however, said that ¢ the mere fact that lands
are ipcluded within the limits of the municipal corpora-
tion does not authorize their taxation for general city
purposes;” for, “if the property proposed to be taxed
derives no benefit from being within the city limits” it
is exempt from taxation for such purposes. This is said
to be the rule recognized by the various decisions of that
state upon that subject, and that “there is no difficulty
in deducing the rule from the adjudications, but there is,
on account of its general terms, great difficulty in apply-
ing it to actual cases.” And as an illustration of the
rule, it is said, “ there would be neither reason nor justice
in permitting the proprietor of a large tract of land
within a city to hold it for an opportunity to bring it
into the market as city lots, and for no other purpose,
under pretense that it is agricultural land, thus escaping
taxation for general improvement of the city, the very
thing which will bring his lands into the market, and
thus add greatly to their value—a direct benefit to the
owner.. In such case the general improvement of the
city, the building of streets near or in the direction of
the lands so held, etc., by which the property of the city
is advanced and an invitation to population is held out,
all bestow direct benefits upon the owner of such prop-
erty. The lands being part of the city in fact, and held
by their owner for increase in value which he expeets,
because they are city lots, are benefited by the munieipal
government, and share in the benefits derived from the
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expenditure of revenue raijsed by taxation. If property
8o held within the city, whether it be subdivided into
lots and streets thereon, or dedicated to public use, or
be enclosed and cultivated as agricultural lands, it
ought to be subject to general municipal taxation. This
result is directly deducible from the rule.” And if this
result is directly deducible from the rule, it will indeed
be difficult to discover any part of the rule left to apply
in the exemption of lands from taxation; for if under
the rule any lands “enclosed and cultivated as agricul-
tural lands ** are “subject to general municipal taxation,”
why shall not the rule apply in the same way to all
other lands similarly situated, and to vacant lands? Upon
what principle can it be said that it shall so apply in the
one case, and not apply in like manner in the other
cases? It is said the lands are “part of the city in fact,”
and by the “ general improvement of the city,” they are
“advanced, and an invitation to population is held out,
and all bestow direct benefits upon the owner of such
property,” and he is “benefited by the municipal gov-
ernment, and shares in the benefits derived from the ex-
penditure of revenue raised by taxation.” If this be
true, and no doubt it is, then the logical conclusion and
actual result are as certain as cause produces effect—that
all other lands within the original city limits must, in
like manner, from the same cause be advanced, and the
owners be benefited more or less by the expenditure of
revenue raised by taxation for municipal purposes. But
must the different application of the rule in the one
c.8: from that in the other, depend upon the supposed
ultimate disposition the owner intends to make of his
property? If this is the ground upon which the tax
must be imposed in the one case, then it is quite clear
that it is the ¢nfent of the owner in respect to his ulti-
mate disposition of his property, and not the land itself,
that is taxed. But upon what principle or authority can
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this énéent as to the ultimate disposition of his property
be made the subject of taxation? It seems to me, it is
alone upon the assumed right of legislative action by
the court, that the application of the rule must rest.
Again, it is further said in illustration of the rule,
that land within the city limits, used for purposes of
dwellings or business, though “it be far from improved
streets, nevertheless will be charged with the burdens
common to other property.” Now, if land “enclosed
and cultivated,’”’ situated perhaps near the business part
of the city, or at any point within its limits, shall be
exempt from taxation, on the ground that it derives but
little or no benefit from the fact of being within the
limits of the city government, upon what ground can it
be maintained that a single lot, with a small dwelling-
house thereon, situated in some remote corner of the
corporate limits, less benefited, shall be taxed to pay its
proportionate share of the burdens of the city govern-
ment? The argument is more imaginary than logical,
and the proposition need only be mentioned to demon-
strate its absurdity. Surely the rule is impolitie, incon-
sistent, and unjust. The reason given for the taxation
of property in the one case is unanswerable, and ap-
plies with equal force to all other lands. It is this: that
the claim for exemption *“would be answered by the
simple consideration of the fact, that cities are estab-
lished for the very purpose of people living together in
commupities, increasing the general and individual
prosperity; that such beginning is usually an inconsid-
erable population, with territory sufficient for its pro-~
bable increase, and that because part of the land included
within the limits of the city is not now wanted for ac-~
tual occupation, ¢ cannot be deprived of all the benefits
of the city, and released from all its burdens.”
“Taxation must precede improvements, and the citizen
must look to the municipal government for the benefit
8
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to which he is justly entitled in the way of improve-
ments. Ie cannot, in case that government fails to im-
prove the streets leading to his property, or to establish
and open such other streets as his wants require, or to
do other things which his interest demands, separate
himself from the body of the citizens and refuse to con-
tribute, in the way of taxes, to the general good of the
whole city. * * * ¥ The police power of the city
is exerted for his protection in maintaining good order,
and if he be threatened by the evil-disposed, or should
crimes be committed against his person or property, his
safety is secured and offenders are brousht to punish-
ment by the municipal ministers ot the law.” And it
might be added, that he is an elector in choosing the
officers of the municipal government, entitled to all the
rights and privileges of such government equally with
every other citizen thereof. He may hold oflice and ex-
ercise the same rights and powers equally as any other
citizen in directing the police regulations ot the city
and in the assessment of the taxes necessary to pay the
puablic expenses of the common government.

Now, the sum. of the whole matter is, that all the
property of the city, or rather of the tax district, consti-
tutes its wealth, and the cardinal principle in the impo-
sition of taxes is, that they should be apportioned
among all the citizens of the district according to the
value of their respective properties; for all are benefited
ore or less, and all are equally protected by the laws
ot the common government; and upon this power to as-
sess and tax the individual property depends the very
existence of the government and the maintenance of
the orderly administration of its police system.

In the case of Zhe City of St. Louis v. Russell, 9
Mo., 508, the land of defendant had ever been occupied
and cultivated as a farm, and by subsequent acts of legis-
lation it was brought within the corporate limits of the
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city. The defendant complained that “his land has been
embraced within the limits of the corporation of St.
Louis against his consent,” and he prayed “ an injunc-
tion to restrain the city from selling his land for city
taxes.” It was by the supreme court decreed ¢ that the
injunction granted by the circuit court be dissolved,
and the bill of complaint dismissed.” In Wells v. City
of Weston, 22 Mo., 385, the legislative act conferred
power on the city *to assess and tax all real estate out-
side of and adjacent to the corporation, to the distance
of one-half mile.”” The court says the only question is,
“ whether it is competent for the legislature to confer
upon the city of Weston authority to tax, for local pur-
poses, land lying beyond the corporate limits,” and the
decision is, * that the legislature cannot authorize a mu-
nicipal corporation to tax, for its own local purposes,
lands lying beyond the corporate limits.”

In conclusion, for the purpose of guarding against
any erroneous inference which might be drawn from this
opinion, it is proper to state, that the issues in the case
at bar do not present for our consideration one in which
it may clearly appear that the sole object of the legisla-
tive act, extending the power of taxation by a city over
a community or lands beyond its original limits, is to
increase its revenues only, and not for the purpose of
any municipal regulations or government over the same.

If this opinion is a correct exposition of the law, it is
clear that the raling upon the demurrer, and the decree
rendered in the district court cannot be sustained; and,
therefore, the demurrer must be sustained, and the in-
junction granted by the court below is dissolved, and
the plaintiff’s petition is dismissed with costs.

DECREE ACCORDINGLY.
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Lakg, Cu. J.

That the demnurrer to the petition ought to have been
sustained there is no doubt whatever. In this we are
all agreed. DBut the majority of the court are of the
opinion that this decision should be upon the ground
alone that the fucts stated were not sufficient to consti-
tute a cause of action. This was the reason alleged in
the demurrer, and the only one. Wherefore the court
was precluded from inquiring as to whether the two
causes were properly joined or not. Section ninety-five
of the code of civil procedure provides that “the de-
murrer shall specify distinctly the grounds of objection
to the petition. Unless it do so, it shall be regarded as
objecting only that the petition does not state facts suffi-
cient to constitute a cause of action.”” So long, therefore, as
the defendant did not object to the misjoinder of distinct
causes of action, it was not within the province of the
cours to do so. DBut even if the demurrer had specified
the misjoinder as ground of objection—which it no doubt
was—we should place our decision solely on the ground
that the alleged causes of action do not full within the
operation of section eighty-seven of the code of civil
procedure, which permits legal and equitable causes of
action to be united whenever they arise onut of ¢ the
same trangsaction or transactions connecied with the
the same subject of action.”” That these two causes of
action do not fall within a class that may properly be
united under the section of the statute just quoted is
very clearly shown in the opinion of our brother Ganrr,
and we think if the question were properly before the
court, that the decision should be placed upon this ground
alone.

The views of the majority of this court as to the con-
stitutionality of the statute which permits legal and
cquitable causes to be united in one action are distinectly
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set forth in Welcox v. Saunders, 4 Neb., 569, to which
we refer.  We there used this language: “In regard to
the power of the legislature, under the constitution of
1867, to blend law and equity cases in one form of action
by the abolition of the distinction formerly existing be-
tween them, and authorizing their joinder in the same
petition, we entertain no doubt whatever. On the con-
trary, we think the authority to do all that the code pro-
vides in this particular is clear.”

The decision in Wilcow v. Saunders was under the
constitution of 1867; but, so far as this question is con-
cerned, our new constitution makes no change whatever
in the law; by each of them the district courts were
given “both chancery and common law jurisdiction,”
8o that what we said in that case is equally applicable in
this. For the reason, therefore, that the petition fails to
state a cause of action, the demurrer is sustained, the in-
junction granted by the court below dissolved, and the
action dismissed at the plaintiff’s costs.

DECREE ACCORDINGLY.

Mr. Justice MaxwEeLL concurs.

CHARLES HALL, ET AL., PLAINTIFFS IN ERROR, V. TIMOTHY
V ANIER, DEFENDANT IN ERROR.

1. Arbitration. In an action on an award, the defendant may set
up as a defense that the arbitrators considered matters not sub-
mitted to them, or omitted to consider matters which were sub-
mitted, and may prove such matters in bar,

2.

: EVIDENCE. Arbilrators are proper witnesses to testify con-
cerning what matters were presented before them, and whether
or not they had considered all the matters referred.

3. Practice: INSTRUCTIONS TO JURY: VERDICT. Where, from the
testimony in a case, the facts are in dispute, it is error for the
court to direct the jury how they shall find a verdict.
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Error from the district court of Douglas county.
Tried below before Savagg, J.

The opinion states the case.

W. J. Connell, for plaintiff in error.
E. Wakeley, for defendant in error.
MaxweLy, J.

Timothy Vanier as assignee of Z. Vanier, commen-
ced an action in the district court of Douglas county
against Charles Hall, Thomas F. Hall, and Watson
Fletcher, to recover the sum of $497.00 and interest
on an award in favor of Z. Vanier, and against said de-
fendants.

The defendants answered the petition of the plaintiff,
denying that Timothy Vanier owned the claim sued on,
and alleging that they are the owners and assignees of
suid claim. The defendants further allege that Z. Van-
ier, on the eighteenth day of August, 1870, assigned
said claim in writing to C. C. Crowell, who owned the
same at the time the action was commenced, and that
Crowell has since sold and assigned the same to the de-
fendants, who are now the owners thercof.

The defendants further allege, that on or about
the fifteenth day of August, 1869, they entered into co-
partnership with Z. Vanier, in the business of milling,
and that said co-partnership continued about six months,
and was then dissolved; that at the time of the disso-
lution of the firm, it had large liabilities outstanding,
then amounting to about the sum of $279; and also had
certain credits due it; that the amount of said assets
s unkuown to defendant, but a portion of said credits
are doubtful claims, and a full collection thereof cannot
be made; that all matters in difference between Vanier
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and the defendants were included in an agreement
of submission to arbitrators who made an award;
but that said award fails to find or award, or in any
manner determine, the questions whether or not Vanier
shall be held for his proportion of such liabilities, or
whether he shall be fully discharged therefrom, and also
fails to find what interest, if any, said Vanier shall have
in the assets of the firm.

The plaintiff filed a reply to the answer of the de-
fendants:

1. Denying that the assignment of the claim in dis-
pute to plaintiff was made after the alleged assignment
to the defendants, or after August 30, 1871.

2. Denying that plaintiff has no interest in said
claim, but alleging that he is the owner thereof.

8. Denying that defendants are the assignees of
said claim, and that on the eighteenth day of Aug-
ust, 1870, or any other time before the assignment to
plaintiff, Z. Vanier, for a valuable consideration, or
otherwise, assigned said claim to C. C. Crowell or any
other person.

4. Denying that Crowell assigned said claim to defend-
ants, but that if he has done so it has been done since
the commencement of this suit.

5. Denying that said arbitrators failed to make an
award on all the issues submitted to them.

On the trial of the cause, the court instructed the
jury to find for the plaintiff, and against the defendants,
for the full amount claimed in the petition. A motion
for a new trial was made, which was overruled by the
court, and judgment rendered on the verdict against
the defendants, to reverse which they bring the case
into this court by petition in error.

In an action on an award, the defendant may set up
as a defense that the arbitrators considered matters not
submitted to them, or omitted to consider matters
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which were submitted, and may prove these matters in
bar in an action at law to enforce the award. 2 Green-
leaf on Evidence, sec. 78, and cases cited. .

And although ordinarily they will not be bound to .
disclose the grounds of their award, yet they may be
examined to prove that certain matters were or were not
examined or acted on by them. Id. Rook v. Bru-
backer, 1 Rawle, 804. Alder v. Savill, 5 Taunt., 454.
Zeigler v, Zeigler, 2 Sergt. & Rawle, 286.

In Briggs v. Smith, 20 Barb., 409, the court say:
“In Butler v. The Mayor, 1 Barb., 334, before cited,
the court remarked, that where there is not enough
on the face of the award to show that it did not
go beyond the submission, parol evidence might be
resorted to, and that the arbitrators, or cither of them,
were competent witnesses to prove that fact, unless
mala fides should be alleged. Here the defendant
expressly stated, when the offer was made, that no
bad faith on the part of the arbitrators was im-
puted. In such cases the evidence of arbitrators
has often been admitted to show that they did, or did
not, take into consideration any particular subject
matter.”

In the case of Strong v. Strong, 9 Cush., 576, the
court say: “Indeed, on a first view of the subject we
entertained some doubts of the admissibility of the
testimony of Edwards himself. But the admission of
such testimony seems to be required by the necessities
of justice. It is received without challenge (see In re
Hicks, 8 Taunt., 694) in the English courts. And
though the general doctrine be, that an arbitrator can-
not be suffered to impeach his own award (Bigelow v.
Maynard, 4 Cush., 817), especially by declarations in
pais, yet in cases like the present, this court, in sitting
at nisi prius, has admitted the arbitrators to depose to
facts which transpired at or during the arbitration,
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tending to show the award to be_void for legal cause.”
Boston v. Gray, 6 Met., 131.

“If the submission is made conditional by the clause
of ita quod arbitrium fiat de premissis, and recites several
distinct matters which are specifically referred, and the
arbitrators omit to decide one of the matters, and
there are no general words in the award which can be
construed to embrace a decision on such particular mat-
ter, the whole award is bad.” Ottv. Schroeppel, 5 N. Y.,
486. McNear v, Bailey, 18 Me., 201. Morse on Arbi-
tration, 361.

‘Where, as in this case, the defense is, that certain
matters submitted to them were not considered by the
arbitrators, they are proper witnesses to testify concern-
ing what matters were presented before them, and
whether or not they had considered all the matters so
referred. Morse on Arb., 861. 2 Greenleaf on Evi-
dence, sec. 78. 1 Rawle, 304. Alder v. Saville, 5
Taunt, 454, Zeigler v. Zeigler, 2 Sergt. & Rawle, 286.

The court therefore erred in excluding the cross-
examination of John 8. Bowen, in relation to what
matters were considered in making up the award. The
court also erred in excluding testimony offered by the
defendants in regard to the assignment of the claim in
controversy, and in directing the jury to find a verdict
for the plaintiff. The judgment of the district court
is reversed and the cause remanded for a trial de novo.

REVERSED AND REMANDED.
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Tre State or NEBRasKA, EX REL. MaTtaIAS METZ V.
T. C. CunniNguAM, SHERIFF oF RicHarpson County.

1. Exemption: The plaintiff sets forth in an application for man-
damus that he is the head of a family, a resident of the state,
and actually engaged in the business of agriculture ; that he hus
neither lands, town lots, nor houses subject lo exemption as a
homestead under the laws of this state; that one F. commenced
an action by attachment against him, and caused the same to be
levied upon piaintifi’s mules, harness, wagon, and on about
twenty-four hundred bushels of corn; that plaintift thereupon
filed an inventory, under oath, with the officer holding the attach-
ment, of the whole of the personal property owned by him, and
claimed the property as exempt; that the officer refused to call
to his aid three frecholders of the county and have the property
appraised; and that the property was not taken for clerks’, labor-
ers’, or mechanics’ wages, or for money due and owing by an
attorney al law for money or other valuable consideration re-
ceived by said attorney for any person or persons. Held. 1.
That the plaintiff’ was entitled to a release of the mules, har-
ness, and wagon. 2. That the respondent take the necessary
steps to have the property in question appraised as required by
law, and to permit the plaintiff to select therefrom to the value
of five hundred dollars.

‘Where an inventory, under oath, is made by a debtor, ane
filed with an officer holding an execution or order of attachment,
he must call appraisers to ascertain the value of the property
seized. He has no discretion in the matter.

2.

OrreINAL application for mandamus.

(Feorge P. UML, for the petitioner.

MaxwrLy, J.

This is an application for a peremptory writ of man-
damus to compel the sheriff of Richardson county to
cause certain property, levied upon by hiin under an or.
der of attachment, to be appraised as required by the
statute, said property being claimed as exempt under the
law, and to release other property which is specitically
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exempt by statute. The plaintiff sets forth in his appli-
cation that he is the head of a family, and a resident of
this state, and is actually engaged in the business of ag-
riculture; that he has neither lands, town lots, nor houses
subject to exemption as a homestead under the laws of
this state ; that one F. commenced an action against
the plaintiff and caused an order of attachment to be is-
sued in said cause, and the same was levied on a span of
mules, and one set of harness, and a wagon, being the
only team, harness, and wagon possessed by plaintiff;
said order of attachment was also levied upon about
twenty-four hundred bushels of corn, being all the grain
possessed by plaintiff ; that plaintiff thereupon filed an in-
ventory, under oath, with the officer holding the order of
attachment, of the whole of the personal property owned
by him, and claimed the property so levied upon as
being exempt under the law; but the officer refused to
cause said property to be appraised ; that the property
was not taken for clerks’, laborers’, or mechanics’ wages,
or for money due and owing by an attorney at law for
money or other valuable consideration received by said
attorney for any person or persons. The prayer is for a
writ directed to the respondent requiring him to release
the mules, harness, and wagon, and feed for stock for
three months, and that the remainder of the property of
the relator be appraised as provided by law, and that he
be permitted to select therefrom property to the value
of five hundred dollars. The application is made upon
notice to the respondent, and the proof fully sustains the
facts set forth therein.

Our statute provides (Gen. Statutes, 616) that “all
heads of families, who have neither lands, town lots, nor
houses subject to exemption as a homestead under the
laws of this state, shall have exempt from forced sale on
execution the sum of five hundred dollars in personal
property.”’
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% Any person desiring to avail himself of the exemp-
tion as provided for in the preceding sections, must file
an inventory, under oath, in the court where the judg-
ment is obtained, or with the officer holding the execu-
tion, of the whole of the personal property owned by
him or them, at any time before the sale of the property;
and it shall be the duty of the officer to whom the exe-
cutionis directed, to call to his assistance three disinter-
ested freeholders of the county where the property may
be, who, after being duly sworn by said officer, shall ap-
praise said property at its cash value.”

This question was before this court in the case of Zhe
People v. McClay, 2 Neb., 8, and it was there held that
when an inventory under oath was filed with the officer
he had but one course to pursue, and that was to call
three disinterested freeholders of the county and have
them appraise the property, and if its value, as shown by
the appraisement, did not exceed five hundred dollars,
release it at once from the execution and return it to the
debtor. We approve of that decision. The officer can-
not question the correctness of the inventory. If the
debtor has real estate which is exempt under the home-
stead law, or other personal property than that contained
in his list, such personal property is liable to be seized
for his debts, and he may be prosecuted for perjury. But
when an inventory under oath is made by the debtor
and filed with the officer holding the execution or order
of attachment, he must call appraisers to ascertain the
value of the property seized. He" has no discretion in
the matter, and cannot shelter himself behind an indem-
nifying bond.

Section five hundred and thirty of the code exempts
certain specific articles from sale on an execution or or-
der of attachment. Among the articles so exempted, if
the debtor at the time is actnally engaged in the busi-
ness of agriculture, is one yoke of oxen, or pair of horses
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in lieu thereof. Mules are not named in the statute.
But the object of the law is to exempt a team for the
debtor; if, therefore, his team consist of mules they are
exempt, although not specifically designated in the stat-
ute. The statute also provides that a wagon and the
necessary gearing for the team shall be exempt. The
articles specifically exempted may be claimed by the
debtor although he is the owner of lands, town lots, and
houses, which are exempt under the homstead law. The
selection may be made by the debtor, his agent, clerk,
or legal representative, and when made it is the duty of
the officer holding the execution or order of attachment
to release such property, If he fail to do so, he may be
‘compelled by mandamus to perform his duty. A per-,
emptory writ of mandamus is awarded as prayed in the
application.
‘WgiT AWARDED.

ToorLe & MAULE, ET AL., ApPELLEES, v. PETER DUNN
AND TroMas MOORE, APPELLANTS.

1. Vendor and Vendee: Fraud. Where a vendee has par-
ticipated in the fraud of the vendor, by accepting from him a
conveyance of real estate, with the intent {0 hinder, delay, or de-
fraud the creditors of such vendor, the conveyance will be void
as to those creditors, even though full consideration has been
paid for such property.

2. ¥raud. EVIDENCE. Fraud is never presumed, bul must be
proved, and the degree of proof necessary to establish it is the
same in equity as at law.

The question of fraudulent intent is one of fact

and not of law.

4. Real Property. BONA FIDE PURCHASER. A bona fide pur-
chaser, for a valuable consideration, without notice, is protected,
whether purchasing from the fraudulent grantor or grantee.
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ArpeaL from the district court of Gage county. Tried
below before Weaver, J. The opinion states the facts
of the case.

Hastings & McGintie, for appellants.

L. If by the testimony it be found that Dunn, at the
time he conveyed the land, was insolvent, this does not
vitiate the transfer; the statute does not deprive a man
of the power to sell or otherwise dispose of his property
althongh he may be insolvent. Pecot v. Armelin, 21
La., 667. Smith v. Henry, 2 Bailey, 118.

Many sales made in the ordinary course of business
may, and do, defeat creditors who could have levied on
the property sued had it remained in possession of the,
vendor a while longer, yet these sales are valid. Afwood
v. Impson, 5 C. E. Green, 150.

II. Mere insolvency alone, then, does not vitiate any
transfer; there must be coupled with it an intent to
hinder, delay, or defraud creditors, and when the transfer
is made, as in the case at bar, for a valuable considera-
tion, there must be not only a fraudulent intent on the
part of Dunn, but also a participation in that intent on
the part of Moore; for our statute of frauds, General
Statutes, section twenty-one, page three hundred and
ninety-five, excepts from its operation all transters of
estates and interests which are made for a valuable con-
sideration, unless it appears that the purchaser had pre-
vious notice of the fraudulent intent of the vendor
Seymour v. Wilson, 19 N. Y., 417.

It is a fair and reasonable presumption to a man pay-
ing a full and adequate consideration in good faith for
the property, that the purchase so far from diminishing
the means of the vendor for paying his debts, will afford
him a facility for so doing. Pierson v. Tom, 1 Texas,
557. And it would seem that notice of insolvency of
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vendor by vendee would not vitiate a transfer—there must
be notice of fraudulent intent; and it is upon these
grounds that the rights of the grantee who acts in good
faith and gives a valuable consideration are protected,
although there may have been a fraudulent intent on the
part of the grantor. Heroy v. Kerr, 21 Howard Prac,,
409. Carpenter v. Muren, 42 Barbour, 300. Water-
bury v. Sturtevant, 18 Wendell, 353. Waters v. Riggin,
19 Md., 536. Hessing v. McClosky, 37 111, 341. Sibly
v. Hood, 3 Mo., 290. K<ttridge v. Sumner, 11 Pick., 50.
Green v. Tanner, 8 Met., 411. Johnson v. Johnson, 3
Met., 63. Sands v. Hildreth, 14 Johnson, 493. Dawvis
v. Tibbets, 39 Maine, 279. Blair v. Bass, + Blackf., 539.
Thompson v. Sanders, 6 J. J. Marsh, 94.  Violett v.
Violett, 2 Dana, 823. Splawn v. Martin, 17 Ark., 146.
Ewing v. Runkle, 20111, 448. Frank v. Peters, 9 Ind,,
344. Fifield v. Gaston, 12 lowa, 218. Miller v. Bryan,
8 Iowa, 58. Palmer v. Henlerson, 20 Ind., 297. Sisson
v.Roath, 30 Coun., 15. Huichinson v. Watkins, 17
Towa, 475. Meizsell v. Williamson, 35 111, 529. Ap-
person v. Ford, 29 Ark., 746. Hamilton v. Stuples, 49
Conn., 316. Leach v. Francis, 41 Vermont, 670. Byrne
v. Becker, 42 Mo., 264.

In the proof of a fraudulent intent the samne rule pre-
vails in equity as in law. The law does not presume
fraud. It must be established by evidence; a court of
equity is grounded on the same principles as a court of
law in drawing inferences from the testimony placed be-
fore it. Ford v. Chambers, 19 Cal., 143. Bump on
Fraudulent Conveyances, 564. McConihe v. Sawyer,
12 N. H., 396. Doe v. Dignowitty, 4 S. & M., 58. Wai-
kins v. Wallace, 19 Mich., 57.

And the only exception we can find to this rule is
where the price given by the grantee is wholly inade- -
qnate and unconscionable.



96 SUPREME COURT OF NEBRASKA,

Tootle & Maule v. Dunn.

M. B. C. True, for appellees.

I. The rule at law, that fraud must be proven and
will not be presumed, does not obtain in suits in equity.
Ward, et al., v. Lamberth, 31 Ga., 160. Hempstead v.
Johnston, 18 Ark., 141. Hollister v. Loud, 2 Mich., 324.

IL. The question of fraudulent intent is scarcely ever
susceptible of positive or direct proof, and must be estab-
lished, if at all, by consideration of all the facts and cir-
cumstances in the case. Wright v. Grover, 27 I11., 430.
Purkittv. Polack, 17 Cal., 327, 828. Colgquitt v. Thomas,
8 Ga., 268. Ward v. Lamberth,31 Ga., 160. Hicks v.
Stone, 13 Minn., 438. Sands v. Codwise, 4 Johnson, 536.
Stadtler v. Wood, 24+ Texas, 624. Weisinger v. Chis-
- holm, 28 Texas, 790.

ITI. Tundebtedness of grantor at time of conveyance
is prima facie fraud, and the burden of proving good
faith, and that grantor had enough to pay his debts, is
then thrown upon the one interested in defeating the
suit. ZEllinger v. Crowl, 17 Md., 375, and cases cited.

IV. A conveyance of property by one largely in
debt, especially if these debts are about to ripen into
judgments, together with subsequent possession and con-
tinued enjoyment of the property by grantor, create pre-
sumptions of fraud which require clear and satisfactory
proot’ of fairness on the part of the actors to remove,
and this presumption is stronger when the conveyance
is to a relative of the grantor, and the fact that a full
price was to be paid for the property is not sufiicient to

rebut the presumption. Joknston v. Dick, 2T Miss., 277.

V. Knowledge by vendee of fraudulent intent on
part of vendor to hinder, delay, or defraud creditors,
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although he has paid valuable and adequate considera-
tion, avoids the deed and leaves the property subject to
the debts of the grantor. Weisinger v. Chisholm, 28
Texas, 790.

VI. If vendee had reasonable cause to believe vendor
insolvent at time of the transfer, the sale is void. Butler
v. Breck, T Met., 166-8.  Gillett v. Phelps. 12 Wis., 393
Green v. Tantum, E. Green, 105.

VII. To rebut appearance of fraud, such a change of
possession as is necessary to validity of a sale must be
established by direct testimony. Grover v. Gilbert, 5
Phila. (Pa.), 135.

VIII. When a presumption of fraud has been raised,
it devolves upon the party claiming under conveyance
attacked, to explain and establish the dona fides of the
transaction. Merrill ». Lock, 41 N. H., 491. Purkitt
v. Polack, 17 Cal., 332.

IX. When transfer is assailed by creditors as frandu-
lent, such transfer, to be held valid, must be shown to be
bona fide and upon valid consideration. Ferguson v.
@ilbert, 16 Ohio St., 88, 96.

MaxweLt, J

On the first day of February, 1875, an attachment
was levied on the south-east quarter of the north-
west quarter, and the east half and the south-west
quarter of the south-west quarter of section one, in
township three north, of range seven east of the
sixth principal meridian, in an action pending in the
district court of Saline connty, wherein Tootle &
Maule were plaintiffs, and Peter Dunn was defendant.
In November of that year, the plaintiffs in that suit re-

9
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covered judgment against the defendant, Dunn, for the
sum of $1,138.43.

On the second day of March, 1875, another attach-
ment was levied on the above described tracts of land
in an action pending in the district court of Saline
county, whercin Whitney, Bauserman & Co. were plain-
tiffs, and Peter Dunn was defendant. At the Novem-
ber term, 1875, of said court, the plaintiffs in said action
recovered a judgment against Dunn for the sum of
$634.07.

On the twenty-first day of January, 1875, Dunn con-
veyed the above described premises by warranty deed to
Thomas Moore, one of the defendants, for an alleged
consideration of $300, which deed was duly recorded on
the twenty-seventh day of January, 1875. In Novein-
ber, 1875, the plaintiffs caused executions to be issued
on their judgments, which executions were by the sher-
iff endorsed “no goods.” The sheriff then levied the
executions on the lands in question. This action was
brought to set aside the deed from Dunn to Moore for
the lands in controversy. It being alleged that said
deed was made without consideration, and with the in-
tent and for the purpose, as the said Thomas Moore then
well knew, of delaying, hindering, and defranding the
said plaintiffs in the collection and amount of their
clairs.

Judgment was rendered in the court below in favor
of the plaintiffs, to reverse which, the defendant, Moore,
brings the case into this court by appeal.

Section seventeen, chapter twenty-five, General Stat-
utes, 395, provides that: *“ Every conveyance or assign-
ment, in writing or otherwise, of any estate or interest
in lands, or in goods or things in action, or of any rents
or profits issuing therefrom, and every charge upon
lands, goods, or things in action, or upon the rents and

- profits thereof, made with the intent to hinder, delay,
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or defraud creditors or persons of their lawful rights,
damages, forfeitures, debts, or demands; and every bond
or other evidence of debt given, suit commenced, or de-
cree or judgment suffered, with the like intent, as
against the persons so hindered, delayed, or defrauded,
shall be void.”

Section twenty-one provides that: “ The provisions of
this chapter shall not be construed in any manner to af-
fect or impair the title of a purchaser for a valuable
consideration, unless it shall appear that such purchaser
had previous notice of the fraudulent intent of his im-
mediate grantor, or of the fraud rendering void the title
of such grantor.”

These sections of our statutes appear to have been
copied substantially from 13 Eliz., C. 5, to prevent frau-
dulent conveyances.

In Twyne’s case, 3 Coke, 80, P. was indebted to T. in
the sum of £400, and he was also indebted to C. in the
sum of £200. C.commenced an action against P. for
the recovery of the amount due him; P. ‘thereupon
made a secret assignment to T. of all his goods and
chattels without exception, in satisfaction of the debt,
but continued in possession thereof, and sold a portion

“of the sheep and put his mark on others.

The court held that this was a frandulent gift within
the statute—13 Eliz., C. 5—although P. was actually in-
debted to T. in the sum of £400, and that a good con-
sideration is not saflicient to take the case out of the
statute, unless the deed be made dona fide also.

An intent to hinder, delay, or defraud creditors may
be inferred from the grantors being insolvent at the time
the conveyance is made, or from the fact that he is in-
debted in so large an amount that the conveyance
necessarily will have that effect. But the question of
frandulent intent under our statute is one of fact and not
of law. Bona fide purchasers, however, for a valuable
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consideration without notice are protected, whether
purchasing from the fraudulent grantor or grantee. In
this case Moore swears positively that he paid $800 in
cash for the land, and that he did not know that Dunn
was in.embarrassed circumstances, and unable to pay
his debts. '

No witnesses were called to testify as to the value of
the land in question. The appraisers in the attachments
estimate its value at $1,200, but their estimates are en-
tirely ex parte, and we know nothing of their qualifica-
tions as experts. It is impossible, therefore, for us to
say that the price paid by Moore for the land is so dis-
proportionate to its value as to raise a presumption of
fraud.

Fraud is never presumed, but must be proved,and the
degree of proof necessary to establish it is the same in
equity as at law. Bat from the nature of the case, it
can not usually be established by direct testimony, and
must therefore ordinarily be shown by circumstances.
But where it is found that a vendee has participated in
the fraud of a vendor, by accepting from him a convey-
ance of real estate, with the intent to hinder, delay, or
defrand creditors of such vendor, such conveyance will -
be void as to those creditors, even though a full adequate
consideration may have been paid for the property so
conveyed. Wright v. Brandis, 1 Ind., 336. Rufing
v. Tilton, 12 1d., 260. Chapel v. Clapp, 29 Iowa, 194.
Story’s Eq., sec. 369. Twyne’s case, 3 Coke, 81.

But the testimony in this case fails to establish the
fact, that Moore purchased the land in question with
knowledge that would lead him to believe that Dunn
intended by such conveyance to hinder,delay, or defraud
his creditors. The judgment of the district court is re-
versed, and the cause dismissed.

J UDGMENT ACCORDINGLY.
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Harmon RAY, PLAINTIFF IN ERROR, V. NATHAN Mason,
DEFENDANT IN ERROR.

1. Practice: BiLL oF EXCEPTIONs. Where evidence has been in-
troduced in the court below, which is not properly a matter of
record, & party who desires to avail himself of it in the supreme
court, must preserve the same by a bill of exceptions.

2. Affidavits of jurors in support of & motion for a
new trial, which are not embodied in the bill of exceptions, wiil
not be considered by the supreme court.

3. : COSTS IN CASES WHERE JUSTICE OF THE PEACE HAS JURIS-

picTIoN. Where a justice of the peace has jurisdiction of an
action, and it has been brought in any other court, the plaintift
cannot recover costs.

Error from the district court for Nemaha county.
Tried below before Pouxp, J.

J. H. Broady, for plaintiff in error.
E. W. Thomas, for defendant in error.

MaxweLL, J.

On the fifth day of November, 1873, the plaintiff in
the court below, Mason, commenced an action against the
_ defendant in the probate court of Nemaha county to re-
cover the sum of one hundred dollars and interest, bal-
ance claimed to be due on a promissory note. On the
trial of the cause in the probate court the jury found for
the defendant. An appeal was taken to the district
court, where the plaintiff recovered against the defendant
the sum of three dollars. The court thereupon rendered
judgment against the defendant for the costs of suit
amounting to the sum of $76.66. A motion fora new
trial was filed by the defendant Ray, assigning various
grounds for granting the same. A number of affidavits
of the jurors that tried the cause appear in the record in
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support of the motion. It is unnecessary to consider
the question of the admissibility of aflidavits of jurors for
the purpose of impeaching or explaining their verdict,
as the affidavits filed in this case cannot be considered,
not having been embodied in the bill of exceptions.
Where evidence has been introduced in the court below
which is not properly a matter of record, a party who
desires to avail himself of such evidence in the supreme
court must preserve the same by a bill of exceptions.
The only errcr that can be considered in this case is the
taxation of costs to the defendant. In this there is error.
The rule is well established in this court that if a justice
of the peace has jurisdiction of an action and it has been
brought in any other court the plaintiff shall not recover
costs. (eere v. Sweet, 2 Neb., 67. Beach v. Cramer, 5
Neb., 99. And the jurisdiction in such cases is deter-
mined by the amount recovered and not by the amount
claimed. The judgment of the court below for the re-
covery of the plaintiff’s costs against the defendant is
reversed, and each party must pay his own costs in the
court below.

JUDGMENT ACCORDINGLY.

GrantT THOMPSON, PLAINTIEF IN ERROR, V. THE STATE oF
NEBRASKA, DEFENDANT IN ERROR.

1. Criminal Law: AUTREFOIS coxvict, It is indispensable to
the plea of former conviction that the court, whose record is
relied upon to sustain it, had jurisdiction over the alleged of-
fense.

2. Felony: JURISDICTION OF POLICE JUDGE. The police judge in
cities of the first class has no jurisdiction in cuses of felony, ex.
cept to recognize the accused tc appear before ‘he district court
for trial
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8.

‘Where the charge against the prisoner, in the
police court, was petit larceny, and the jury returned a verdict of
“ guilty,” and fixed the value of the property stolen at §35.00.
Held, that this verdict was no bar to an indictment for grand
larceny in the district court for stealing the same property, as no
valid judgment could have been rendered thereon.

4. Bvidence: PREsuMPTIONS. It is a rule of evidence in trials
for larceny of goods, that the finding of a portion of them in the
exclusive possession of the prisoner, very shortly after the theft
was committed, is presumptive evidence that he stole the whole,
and may be sufficient to warrant a conviction accordingiy.

Error from district court of Douglas county. Tried
below before Savage, J. The case is stated in the
opinion.

Baldwin & Smythe, for plaintiff in error.

1. The complaint charged petit larceny and nothing
else. The jury find the complaint to be true. There
is no finding either by the court or jury that any
offense other than petit larceny had been committed.
In the district court, in the case of a person charged
with the crime of larceny, the jury determine the
value as a jurisdictional question, for a person charged
in that court with grand larceny may, under such an in-
dictment, be found guilty of petit larceny. But neither
in the district or police court can a person on his trial
be found guilty of any higher grade of, or other, offense
than he is in the indictment or complaint charged with.

To take this case out of the rule here laid down and
ever recognized in courts of justice, the state rely upon

" Gen. Stat., 798, Sec. 327.

It is provided by law that for the trial of misdemean-
ors committed outside of the city, justices of the peace
shall have concurrent jurisdiction with the district court.
For like offenses committed within the city, the police
court has exclusive jurisdiction. There is no provision
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in the statute authorizing a police judge to suspend a
trial over which he has exclusive jurisdiction, and hold
the party to bail for any other or higher grade of
offense. Commonwealth v. Squire, 1 Mete., 258. Lau-
pher v. State, 14 Ind., 237. Wilson v. State, 24 Conn.,
57.  State v. Shepard, T Conn., 55. Thayer v. Boyle,
30 Me., 479. Hickey v. State, 23 Ind., 21. People v.
M cGowan, 17 Wend., 386. Statev. Parmelee,9 Conn., 59.

George H. Roberts, Attorney General, for the State.

I. The demurrer was rightly sustained.

1. A conviction by a court having no jurisdiction is
in legal consequence no trial and cannot be a bar to an
indictment in a court of competent jurisdiction. ¢
Black. Com., 335. Commonwealth v. Peters, 12 Mete.,
387. State v. Odell, 4 Blackt., 158.

2. The police magistrate had no jurisdiction in cases
of grand larceny, except to examine and hold for trial.
Genl. Stats., 128, Sec. 66.

3 .There was no jndgment rendered in the police
court, simply a holding to await action, ete. If there
had been a convictinn of petit larceny in the conrt be-
low, it would be no bar to an indictinent for grand lar-
ceny, even if the court helow had jurisdiction over both
offenses, which it had not. An acquittal or conviction
for a minor offense is generally no bar to a greater,
State . Morris, 1 Blackt., 37, People v. Smith. 57 Barh,,
46. Wilson v. State, 24 Conu.. 57. State ». Warren,
14 Ind., 572. The true test is, conld there have been a
conviction of the major offense at the time of the con-
viction of the minor?

4. The question of jurisdiction was properly raised
by demurrer. 1 Chitty, 521. Commonwealth v. Peters,
12 Mete., 357,  State v. Odell, 4 Blackt., 156. Rex .
Fearnley, 1 T. R, 316. 1 Leach, 425.
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5. Jurisdiction is a question of law—not of fact, and
heuce is not admitted by the demurrer. Common-
wealth v. Myers, 1 Va. cases, 189.

6. The whole record is part of the plea of former con-
viction or former acquittal.

7. The prisoner should have had the verdict corrected
if incomplete. 1 Bish. Crim. Law, sec. 998, and cases
therein cited.

I1. The verdict was sustained by the evidence.

Where one loses several pieces of property at same
time and under same circumstances, and one is found to
be stolen by a man, the presumption is the others were.

Lakg, Cu. J.

I. At the June term, 1874, of the district court for
Douglas county, the plaintiff in error was indicted for
the crime of grand lareeny, of which he was in due time
convicted. To this indictment the plea of autrefois
conwvict was interposed, which, upon demurrer, was ad-
judged insufficient. The question of the sufliciency of
this plea is the principal point in dispute, and will first
occupy. our attention.

The plea, which by the demurrer stands admitted,
shows that before the indictment was found, Thompson
had been arrested and put upon trial before the police
judge of the city of Owmaha, upon complaint duly made,
for stealing the identical property described in the in-
dictment. In this complaint the value of the property
stolen was fixed at thirty dollars, being five dollars less
than was necessary to constitute grand larceny.

The case having been tried to a jury, they returned a
verdict of ¢ guilty in manner and form as charged in the
complaint,” and assessed “the value of the property
stolen at thirty-five dollars,” an amount which showed
the offense to be grand larceny, of which the police
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judge had no jurisdiction to punish, but simply as an
examining magistrate, to hold the detendant for trial in
the district court.

Upon this verdict no judgment was rendered by the
police judge, but he required the accused to give secu-
rity for his appearance before the district court, which,
being unable to do, he was committed to jail to await
the action of the grand jury. Whether this order re-
quiring bail to be given was based upon the verdict of
the jury and the original complaint, or upon a new
complaint, charging grand larceny, does not appear.
The orderly and proper course would have been to make
a new complaint, covering the case as made by the proofs
when it was shown that the offense was, in fact, grand
larceny. But, so far as the action of the district court
is concerned, it makes no sort of difference whether the
course pursued by the police judge was legal and regular,
or otherwise; for it the value of the property reached
thirty-five dollars, the offense was a felonv of which he
had no jurisdiction to adjudge the pena.lty, but of which
the district court, through its grand jury, was reqmred
to take cognizance.

Section sixty-six of the act for the incorporation of
cities of the first class fixes, in general terms, the crim-
inal jurisdiction of the police judge, which is “to hear
and determine all offenses against the ordinances of the
city, and of misdemeanors under the laws of the state,
arising within the limits of the city, when thefine which
may be imposed does not exceed one hundred dollars, or
the imprisonment three months; and he shall also have
jurisdiction for the examination of offenders against the
laws of the state for offenses arising within the city
limits.”

It is clear from this provision of the statute that, in a
case of felony, no jurisdiction is given to the plice
judge to determine the question of guilt, and should he
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assume to do so his judgment would be simply void;
but by the last clause of the section he is given author-
ity to inquire as to the probability of the accused being
guilty, and whether he ought to be held for final trial in
the district court, and, when the circumstances warrant
it, to take the requisite steps to secure his personal at-
tendance for that purpose. It should be borne in mind
that it is an indispensable requisite to a plea of former
conwiction, that the court whose record is relied upon
to sustain it had jurisdiction of the alleged offense.
‘When this is wanting, so that no valid judgment could
have been rendered on the verdict, it is no bar toa
second prosecution. 3 Greenlf. on Evidence,37. 2 Broom
& Hadley Com., Am. Ed. 601. Commonwealth v.
Peters, 12 Met., 387.  State v. Odell, 4 Blackf,, 156. It
follows, therefore, that the demurrer in this case was
properly sustained.

II. The objection that the verdict is not supported
by the evidence is not well taken. The testimony clearly
establishes the defendant’s guilt. It shows that the two
hogs which were the subject of the alleged larceny were
both killed and taken from their pen on the same night,
and were traced early the next morning to the prisoner’s
possession, where the entrails, one of the heads, and por-
tions of the meat were found secreted in the ground un-
der his house. The head was fully identified as belong-
ing to one of the stolen hogs. Indeed, the prisoner
admitted, when on the witness stand, that he took one
of the hogs, but denied taking more than one. The
presumption arising from this possession of one of the
hogs is that he stole both of them, as the testimony
showed that they must have been taken at about the same
time. It is a familiar rule of evidence in trials for the
Jareeny of goods, that the finding of a portion of them
1 the exclusive possession of the prisoner very recently
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after the theft was committed, is presumptive evidence
that he stole the whole, and may be sufficient to warrant
a conviction accordingly. 1 Phillips on Evidence, 4 Am.
Ed., 634.

There is no error in this record, and the judgment is
therefore affirined.

JUDGMENT AFFIRMED.

IN THE MATTER OF THE APPLICATION oF Jonn H.
SOHMITKER FOR A WRIT OF HABEAS CORPUS.

Liquor Selling: LICENSE: CITIES OF SECOND CLASS. A party
who takes out a license to sell liquors in a city of the second
class, under the authority of section 586, chap. 58, Gen. Stat.,
855, is not required to take out a second license under an ordi-
nance of the city, in order to legally conduct his business during
the time and at the place mentioned in the first license.

ArprrioaTiON for a writ of Aabeascorpus. The sections
of the statute cited and construed by the court, are as
fullows:

“To levy and collect license tax on auctioneers, con-
tractors, * * *  dram shops, saloons, Liquor sellers,

* * * » and regulate the same by ordi-
nance.” Subd. IV, Sec. 31, Gen. Stat., 144.

This provision was adopted March 1, 1871. At that
time the following section of the criminal code was
in force. Sec. 350, Chap. 29. Revised Statutes, 1866.
(Same section, 586, Chap. 53, Gen. Statutes, 855.)

“All the powers and duties in this chapter devolving
upon the county commigsioners shall belong to and be
exercised exclusively by the proper authorities of any or
all incorporated towns and cities of this state, within
the incorporated limits thereof, and the authorities of
such towns and cities are hereby empowered to make all
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needful rules, and pass all necessary ordinances, decrees,
or orders to carry out the intent of this chapter. They
may determine what municipal officer shall receive the
petition, file the bond, and receipt, and issue the license
as in section three hundred and thirty-six required:
Provided, however, That such incorporated cities and
towns may require such additional sum to be paid for
license under this clrapter as to them may seem best, not
to exceed one thousand dollars, which sum, together
with the sum herein required to be paid to the county
treasurer, may be paid to the treasurer of the town or
city, who shall account for the same, and his receipt
therefor shall be equivalent to the receipt of the treas-
urer of the county, for all the purposes named in section
three hundred and thirty-six.’

W. H. Morris, for Schmitker.

M. B. C. True (with whom was W. J. Lambd), for the
city of Crete.

Laxs, Ch. J.

John H. Schmitker was arrested and imprisoned for
an alleged violation of an ordinance of the city of Crete,
regulating the keeping of saloons and the sale of intox-
icating liquors. Crete is a city of the second class, and
entitled to exercise all the powers given by the act pro-
viding for the incorporation of such cities.

It appears that Schmitker, on the fourteenth day of
- May, 1875, applied for and obtained a license in due form
from the proper officer of said city, authorizing him to
vend malt, spirituous, and vinous liquors in his build-
ing situated on lots seven and eight, block one hundred
and forty-two, for one year, ending May 1st, 1876. The
alleged violation of the ordinance of said ecity consisted
of a sale of one glass of malt liquor at that place on the
thirtieth of June, 1873.
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The license which he obtained was issuned under an
ordinance passed in pursuance of the authority of sec-
tion five hundred and eighty-six, chapter fifty-eight,
General Statutes, which provides that: ¢ All the powers
and duties devolving upon county commissioners,’” under
the act regulating the license and sale of liquors “shall
belong to and be exercised by the proper authorities of
any and all incorporated towns and cities in this state
within the incorporated limits thereof,” etc. Attached
to this license was a condition in these words.  Pro-
vided that nothing contained in this license shall autho-
rize said J. H. Schmitker to sell or give away any malt,
spiritous, or vinous liguors, without first having com-
plied with the provisions of ordinance number forty, en-
titled “ An ordinance defining saloons and fixing rate of
tax thereon,”” approved April 21st, 1875.

Under this ordinance the authorities of Crete, in ad-
dition to the sum of twenty-five dollars, the amount
charged and collected for the license already issued,
sought to require of Schmitker the payment of the ad-
ditional sum of two hundred and fifty dollars, and the
taking out of a second license as a condition upon which
he could legally engage in the sale of intoxicating
liquors. Had they the authority to do this? We think
not. There was, certainly, no anthority of law for re-
quiring a second license to be taken out as a condition
upon which this traffic could be carried on, and the pro-
viso attached to the license issned to Schmitker was
merely void of effect, and he was fully justified in dis-
regarding it.

It is contended by counnsel for the respondent that the
fourth subdivision of section thirty-one of the act to incor-
porate cities of the second class, passed March 1st, 1871,
invests the anthorities of the city with power to issue a
second license, and demand this additional sum. But
we cannot accept this construction of that statute when
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considered with reference to the duties enjoined upon
cities by the section of the general license law before
referred to. There is no real conflict between these two
provisions, and they should both be considered in de-
termining the extent of the authority conferred by the
legislature upon the city.

We think it is clear that the legislature intended to
intrust the legalization of the liquor traflic in cities and
incorporated towns to the proper authorities thereof
under the restrictions and limitations found in the gen-
eral license law. And it seems equally manifest that
these authorities, having once determined the sum to be

" paid, received the money and issued the license to carry
on the business at a particular place within the city,
they cannot exact an additional amount, and compel him
to take out a second license covering the same time and
place. At all events such is our decision.

It is unnecessary to determine to what particular fund
these license moneys belong when collected, as that ques-
tion is not involved in the case. All that we decide is
that Schmitker was not required, under the law, to take
out a second license in order to legally conduct his busi-
ness during the time and at the place mentioned in the
one he had already received.

For these reasons it is ordered that he be at once dis-
charged from his said imprisonment.

J UDGMENT ACCORDINGLY.

WirLiam A. Brown, PLAINTIFF IN ERROR V. THE Commis.
sIONERs OF Otor COUNTY, DEFENDANTS IN ERROR.

1. County Commissioners: JURISDICTION OF. The board of
county commissioners is invested by statute with exclusive
original jurisdiction in the examination and allowance of ac.
counts against a county.
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~————: —————, The legislature having provided that an ap.
peal may be taken to the district court from the decision of the
commissioners in any matter within their jurisdiction, by any
person aggrieved, this remedy must be followed or the decision
of the board is final and conclusive.

(V)

As to accounts against a county, the jurisdiction
of the district court is appellate only, and an original action on
such demands cannot be maintained.

4. Fees for Publishing Delinquent Tax List. The pub-
lisher of the delinquent tax list for a county has no right to with-
hoid from the treasurer the proof of publication, which tue statute
requires him to deliver to that officer, because of the non-payment
of his fees, and if he do so it is good ground for a refusal of the
county commissioners to allow his account for publishing the
list.

Error to the district court of Otoe county.

It was an action brought by William A. Brown, to
recover the sum of four thousand five hundred and thirty
dollars, and interest from September Tth, 1874, for print-
ing and publishing the ‘ delinquent tax list” of said
county, as required by the provisions of an act of the
legislature of Nebraska, entitled “ An act to provide re-
liet for delinquent tax-payers,” approved February 27,
1873. Gen. Stat., 940.

Among other defenses (relative to the manner of the
execution of the work), the defendant alleged that the -
plaintiff in error had presented his account for the
printing to the county board; that such board had
passed upon, disallowed, and rejected the same; and that
by such action Brown’s course was limited by statute to
an appeal from the decision of the board; and that the
district court had no jurisdiction of an original action
brought for such printing.

Upon trial before Pouxp, J. and a jury, the plaintiff
obtained a verdict for $935.50, whereupon the plaintiff
filed motion for new trial, and the defendant for judg-
ment non obstante veredicto, each of which was over-
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ruled by the court; both parties excepted and filed cross-
‘petitions in error in this court.

8. H. Calkoun and C. W. Seymour, for plaintiff in

error.

I. When a claim is presented to county commission-
ers and disallowed it may be taken to the district court
by appeal or by commencing an original action. Coms.
of Leavenworth Co. v. Brewer, 9 Kansas, 407.

II. In Wapello Co. v. Suinaman, 1 G. Greene (Ia.),
413, under a statute similar to ours the court say: “If
a creditor is dissatisfied with the allowance made to him
by the board of commissioners, he has his election either
to appeal or to institute an action against the board.”

ITII. Whenever the board of commissioners neglect
to pay their liabilities, redress may be sought against
them in the same way that it may against any other
body corporate which is authorized by law to sue and be
sued. Statev. Davis Co., 2 G. Greene (1a.), 469. Board

“of Com’rs. of Bartholomew Co. v. Ford, 27 Ind., 17.

IV. Decisions of board are conclusive unless ap-
pealed from or an independent action against the county
is brought. Board of Com’rs. of Warren Co. v. Greg-
ory, 42 Ind., 32.

V. Assumpsit is proper remedy after rejection of
claims by supervisors. Price v. Sacramento Co., 6 Cal.,
254.

E. F. Warren, for defendant in error.

An action cannot be maintained against the county.
Huft ». Knapp, 5 N. Y., 65. Brady v. Supervisors, 10
N.Y., 665. Commissioners v. Ranney, 13 Ohio State,

10
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388. Shephard v. Covmmissioners, 8 Ohio State, 354.
Snelson v. State, 16 Ind., 29. Gaston v. Commission-
ers, 3 Ind., 497. Grulum v. State, 25 Ind., 334-5. State
v. Buckels, 39 Ind., 272-4. Eldorado Co.v. Elstner,
18 Cal., 144. Arthur v. Adams, 49 Miss., 404. Car-
roll v. Board, 28 Miss., 38. County v. Corby, 8 8. &
M., 529. Board v. Grart, 9 8. & M., 77, 90. Black- -
morev. County, 51 Penn. State, 160. Glotfelter v. State,
74 Penn. State, 74-83. M.rtin v. Supervisors, 29 N
Y., 645. Supercisors v. Briggs, 2 Denio, 26.

The principle of law is, that where a remedy is given
by statute, it is exclusive, and must be tollowed. If the
statute had provided no remedy, a suit could not be
maintained, unless possibly under the common law, and it
should be alleged and proved that the action of the
board was wdillful. No such allegation is made in the
petition, and so there is no such right of action shown.
Bartlett v. Crozier, 17 Johns., 458.

Laxg, Cu. J.

I. We do not consider it necessary to notice but a
single or.e of the nuinerous questions presented in this
record. The point inade by counsel for the defendant in
error, under the third head of his bLrief, we regard as
radical, and practically decisive of the rights of the par-
ties. Under this head it is contended that Brown having
failed to appeal from the decision of the board of county
comiissioners upon his claimn, that decision was final
and conclusive of the rights of all concerned. I have
examined all the authorities cited by counsel, both for
and against this proposition, and am led to the conclu-
sion, against a preconceived impression, that the point
is well made. It is conceded on all hands that this ac-
count was one proper to be subwitted to the board of
county commissioners for their action. It was a demand
which the board, under the law, was required to pass
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upon, and to determine whether it should be allowed
and paid or not. Whitewell v. Willard, 1 Met., 216.
Stringham v. Board of Commissioners, 24 Wis., 594.
The statute conferring this authority upon the board pro-
vides that: “ The board of county commissioners, at any
meeting, shall have power * ¥ * ¥ to examine
and settle all accounts of the receipts and expenditures
of the county, and allow all accounts chargeable against
the county, and when so settled county warrants may be
issued therefor as provided by law.”

In a very carefully considered case under a statute
quite similar to this one, and which gave to the board
of county commissioners power ‘“to allow all accounts
chargeable against such county not otherwise provided
for,” the supreme court of Indiana said: “ We have,
after much reflection and upon due consideration,
reached the conclusion that the board of commissioners,
in acting upon claims against the county act in @ juds-
cial capacity, and that their decisions are conclusive and
binding alike upon the county and the claimant, unless
appealed from or an independent action is brought
against the county when the claim is disallowed.” Board
of Commissioners of Warren County v. Gregory, 42
Ind., 32. The only substantial difference between the
Indiana statute and our own is, that while ours only
provides for a review of the decision of the board by
appeal, that of Indiana expressly declares: “That if a
claiin bedisallowed by the board the claimant may either
appeal from the decision, or, at his option, bring an ac-
tion against the county.” Board of Commissioners of
Bartholomew County v. Ford, 27 Ind., 17.

And in New York, under a statute which gave to the
board of supervisors power ‘to examine, settle, and al-
low all accounts chargeable to such county, and to di-
rect the raising of such sums as may be necessary to de-
fray the same,” and no appeal from such decision being
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provided for, it was held to follow, necessarily, that the
decision of the board in respect thereof was final and
- conclusive. Martin v. The Board of Supervisors of
Green County, 29 N. Y., 645. In such case the board
has exclusive jurisdiction, and no action can be main-
tained for a county charge. Brady v. The Supervisors
of New York, 2 Sand., 449. Same case aflirmed in 10
N. Y, 260. Also Gaston v. Commissioners, 3 Ind.,
497.  State v. Buckels, 39 Ind., 272.

By the light of these decisions it seems very cléar
that, under a statute like ours, which confers upon county
commissioners full and exclusive original authority *to
examine and settle all accounts of the receipts and ex-
penditures of the county, and allow all accounts charge-
able against the county,” their decision, whether in
favor of or against the allowance of a claim within their
Jjurisdietion, but for the right of appeal which is given,
would be conclusive upon both the county and the
claimant.

Under this construction of the statute, the holder of
an account against a county is not compelled to accept
the decision of the board as to the validity of his de-
mand, but may obtain a review by the proper district
court upon pursuing the steps which the statute directs.
Section thirty-four, chapter thirteen, General Statutes,
provides that: “ Any person who shall be aggrieved by
any decision of the board of commissioners may appeal
from the decision of the board to the district court of
the same county by causing a written notice to be served
on one of the commissioners within twenty days after
making such decision, and executing a bond to snch
county with sufficient security to be approved by the
clerk of the county, conditioned for the faithful prosecu-
tion of such appeal, and the payment of all costs that
shall be adjudged against the appellant.”

The legislature having provided this simple and ade-
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quate mode by which the decisions of the board, other-
wise final, may be reviewed, it necessarily precludes the
idea that a claimant may totally disregard its action
when unsatisfactory, and commence an original suit in
the district court, or, if the amount claimed be within
his jurisdietion, before a justice of the peace, and thus
involve the county in expensive litigation, with no
security whatever for the payment of the costs, in case
the judgment of the court is no more favorable to the
plaintiff than that given by the board.

The evident policy of our law is to discourage litiga-
tion in the courts in respect to all ordinary claims or
accounts against counties, and to protect these agencies
of the government against the expense and annoyance
that would necessarily result if' original actions were
permitted to be brought upon them. But this policy
would be very effectually thwarted if the statute in
question were to receive the construction contended for
by the plaintiff in error.

It is true that the supreme court of Kansas, in the
case of Commissioners of Leavenworth v. Brewer, 9
Kan., 307, under a statute like ours, reached a different
conclusion from that to which we have arrived. But the
case is not satisfactory. In the opinion of Valentine, J.,
it is said: “ It is true that the county commissioners in
gome cages act in a kind of gquasé judicial character, and
when they do so act their determinations are final unless
appealed from.” But_the learned judge omits to men-
tion any particular cases in which their decision would
be regarded as partaking of that character, and in which
an appeal would be necessary to avoid their determina-
tion as to the liability of the county.

Now we have no doubt whatever that the decision of
the commissioners upon claims of this sort is a judicial
act, and this is the view taken by nearly every court that
has passed upon the question. Surely if their determi-
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nation of such questions be not judicial, it would seem
difficult to conceive of any that would partake of that
character. As additional authorities on this point, we
refer to County of Yalabusha v. Carby, 3 Smedes &
Marsh., 529. Ross v. Lane, 1d., 695. The Board of
Police of Attala County v. Grant, 9 8. & M., 1.
Cuthbert v. Lewis, 6 Ala., 262.

As supporting the doctrine of this Kansas case the
court cited Price v. Sacramento Co., 6 Cal., 255, in
which it was helu that an original action could be
brought against a county on an account after its dis-
allowance by the county commissioners. But this case,
while it undoubtedly announces the true rule under the
statute of QCalifornia, is hardly applicable to that of
Kansas, or of our own state. It was based upon this
provision: “ No person shall sue a county in any case,
or for any demand, unless he or she shall present his or
her claim or demand to the board of supervisors, and if
they fail or refuse to allow the same, or some part thereof,
the party feeling aggrieved may sue the county.” And
the refusal of the Calitornia court to follow Brady v.
Supervisors of New York, above cited, was placed dis-
tinetly upon the difference between the statutes of the
two states.

Considering the similarity of the statute to that under
which the case of Brady v. Supervisors of New York
arose, and also the distinction between these statutes
and that of California, the case of rice v. Sacramento
(Jo. should, we think, rather be regarded as supporting
the conclusion we have reached—that under our law an
original action cannot be maintained against a county
upon an account which is required to be submitted to
the commissioners for examination and allowance, and
that in these cases the jurisdiction of the district court
is not original, but appellate merely.
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II. But there is another reason urged on behalf of the
county equally conclusive against the validity of Brown’s
demand, and which, in our opinion, would have been
equally fatal, even if the case had been properly taken
to the district court by appeal. The statute, section
seven, of the act of February 27, 1873, provides : * The
publisher of the paper printing such advertisement
shall deliver to the conaty treasurer four copies of the
paper containing said list, to each of which he shall at-
tach his certiticate under oath of the due publication of
the delinquent list, as provided by law.” This it ap-
pears Brown refused to do. He not only refused to at-
tach the oath which the statute provides, but alsorefused
to deliver the copies of the paper in which the list was
published, except upon the condition of being first paid his
charges therefor. Now it is very clear that Brown had no
right to impose this condition upon the treasurer; having
undertaken to do the work it was his duty to conform his
action to the forms of the law, and submit his claim for
examination and allowance to the commissioners, who
are made the auditing board for such demands. It is
true that in dealing with a private person the publisher
of a legal notice might have taken the course here pur-
sued without prejudice to his claim to compensation,
and this fact may have led Brown to suppose that he
could require pre payment at the hands of the county
anthorities. But whatever may have induced him to take
this course, it effectually deprived the county ot the bene-
fit of the publication of the list, and, at the same time,
furnished a valid reason for the commissioners to disal-
low his claim for payment.

For these reasons the judgment of the district court
is reversed and the action dismissed at the costs of the
plaintiff in error, Brown.

REevErseD.
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Howarp T. MARSHALL, PLAINTIFF IN ERROR, V. THE STATE
oF NEBRASKA, DEFENDANT IN ERROR.

L. Criminal Law: AUTREFOIS CONvicT. The rule of constitu-
tional law cannot span country and country in such a way as to
cause jeopardy in one country to free the party from trial in
another, but as “a sort of merciful dispensation” a court may
consider favorably the fact, if it exists, that the accused had been
prosecuted and punished for the same offense in a foreign
country, when it appears that he was convicted and his punish-
ment was fuil and compiete.

2 If the accused is charged in one count, in an
indictment, with an offense for which he was convicled in a
foreign country, and -also in a second count is charged with a
different and distinct offense, the plea of autrefois conviet is bad.

3 ———  When a defendant pleads not guilty, he cannot

in connection with such plea, by other pleas raise questions in
respect to a former conviction.

Error from the distriet court for Hall county. Tried
below before Post, J. The facts appear in the opinion.

Edward Bates, for plaintiff in error.
George I. Roberts, Attorney General, for the State.

The demurrer admits the facts, but denies their suffi-
ciency in law, thus affirming, in the language of this
court—CrounsE, J., in The Penple v. Loughbridge, 1
Neb, 13—*conviction in one state is no bar to a con-
viction in another” for the same crime; for, in this
instance, the courts of the state of Illinois had no juris-
diction to try an offense committed against and in the
state of Nebraska. Wharton on Conflict of Law, § 934,
and cases therein cited. 1 Bish. Crim. Law, § 984 (lat-
ter clause). Com. v. Peters, 12 Met., 387, 397.

And it both courts had jurisdiction the plea is still
bad. Bish. Crim. Law, vol. 1, § 179. Moore, Exr. v.
State of 1Ul., 14 How, 13, 20.
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Where the offense is a crime against two sovereigns,
punishment by one state is not strictly a bar to punish-
ment by the other. 1 Bish. Crim. Law, § 984.

Many of the cases hold, that although the punish-
ment may not be strictly abar, the court will take it into
consideration and suspend sentence, ete. 1 Bish. Crim.
Law, § 986. ‘

But in this instance the record of the Illinois court
shows that Marshall pleaded guilty, and that senteuce
was suspended.

GaANTT, J.

The plaintiff in error was indicted for the offense of
forgery and counterfeiting a certain school district bond
for the payment of money, and in a second count for
having in his possession, for the purpose of uttering and
publishing as true and genuine, a certain false, forged,
and counterfeited school district bond for the payment of
money; and to this indictment he pleaded a former con-
viction, in a prosecution against him, by the name of H.
T. Marshall, in thie eriminal court of Cook county, and
state of Illinois. And in this plea he sets up, that tothe
former indictment he pleaded guilty, and on the fifth
day of October, 1876, he was discharged by said crimi-
nal court of Cook county, and that the said prosecution
against him was stricken from the docket of said court.
To this plea of autrefois convict the state interposed a
general demurrer, which was sustained by the court be-
low. Itis now complained that the court below erred
in sustaining the demurrer, and also in not submitting
the issue raised by the plea to a trial by a jury. In re-
gard to the second ground of complaint, it isonly neces-
sary to remark, that the demurrer admitted the truth of
the facts pleaded, and that under the ruling of the court
they were not considered sufficient to constitute a bar or
defense to this prosecution. Hence there was nothing
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to submit to the consideration of a jury. The guestion
raised by the first ground of complaint is: Do the facts
stated in the plea constitute a bar or defense to the
prosecution of the plaintiff in this state? The plea al-
leges the former conviction was had in the state of Illi-
nois. This is a foreign ‘state, and the principle seems
well settled that the laws of a country do not extend be-
yond its territorial limits; and therefore it is said to be
“an obvicus principle that the maxim and rule of con-
stitutional law cannot span country and country in such
a way a to cause a jeopardy in one country to free the
party from trial in another. On the one hand, it can-
not prevent a foreign government from prosecuting for
crime a person who has been tried for the same offense
by our courts, and on the other hand, it cannot exempt
from prosecution here, one who has been tried abroad.”
1 Bish. Crim. Law, § 983. Andif a man offends against
two governmental powers, which equally bind him, it is
not easy to see why “ his paying the penalty of the law
to one power should relieve bim from liability to pay
the penalty of the law to the other power. Still, thongh
the strict rule of the law would be so, yet as a sort of
merciful dispensation the courts would undoubtedly
consider favorably to the defendant the fact, if it ex-
isted, that he had been punished for the same act in a for-
eign country.” Ibid., § 986. But itseems thatin order to
make such punishment for the act in a foreign country
a satisfaction and a bar to a future trial, upon the ground
above stated, it is necessary that it should be complete
and should have been executed to its full extent.”
Whart. Conf. Laws, § 934. Now, according to these
general principles of constitutional law, it seems quite
clear the comity between nations and independent
states cannot avail the plaintiff anything, becanse his
plea of autrefois convict shows clearly that the torm r
prosecution in a foreign state was dismisscd, and he was
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discharged without any judgment having been pro-
nounced against him, and without having suffered any
punishment at all. Therefore, we think the demurrer
was properly sustained. But again, as stated in this
plea, that in the former prosccution the plaintiff was
charged in the indictinent enly with forging, counter-
feiting, and uttering a certain school district bond, but
in the second count in the indictment, in the case at bar,
he is charged with feloniously having in his possession,
for the purpose of uttering and publishing the same as
true and genuine, a certain school district bond for the
payment of money, well knowing the same was forged
and counterfeited. This is a distinct offense from that
charged in the former prosecution in Cook county, Ill,
and for this reason, also, we think the plea was bad, and
the demurrer was properly sustained.

After the ruling of the court upon the demurrer, the
plaintiff pleaded not guilty, and also two other pleas, in-
volving the same questions raised and passed upon by the
court, upon the demurrer to the plea of former conviction.
It is now complained that the court erred in striking out
these two latter pleas upon motion of the state. We
however think the motion was properly sustained, for
the reason that the subject matter attempted to be put
in issue by them, was passed npon by the court, and was
res adjudicata ; and for the turther reason that, after the
party has pleaded not guilty, he cannot in cormection
with such plea raise the question of former conviction.
The judginent of the court below must be atfirmed.

JUDGMENT AFFIRMED.
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Donovan v. Kloke.

MionaeL DoNovaw, AppeLLEE, v. Joan KLOKE,
APPELLANT.

1. Public L.ands. TaxatioN or. Lands purchased from the
United States by private entry are subject to taxation as soon as
the sale is completed by the payment of the purchase money.
Baut, until this time, the land is not so liable, and every step
taken by way of the assessment or levy of taxes is void.

8 — PurceASE OF. The plaintiff, in 1869, purchased
at private entry the south-east quarter of a section of public lands,
and received the usual certificate. In 1873 this entry was can.
celled and he was permitted to enter in lieu thereof the north-east
quarter of the same section. But instead of issuing to him a new
certificate, the old one, numbered 2,558, was so changed by wri-
ting across its face as to make it apply to the latter tract, but
without changing its date, FHeld, that by this transaction as to
the north-east quarter, the plaintiff became the owner in 1873, and
not in 1869, the date of the certificate. .

8. ———: ~——— CERTIFICATE OF PURCHASE. CHANGE OF.
Where a certificate of purchase is so changed, it will be given
the same effect ag if it were actually issued at the date of such
substitution.

ArpeaL from the district court for Cuming county.
Tried below before Savage,J. The opinion states the
facts in the case.

Uriah Bruner, for appellant.

The admission of the testimony to show the error in
the entry is incompetent and irrelevant.

Where contracts have an ascertained and fixed mean-
ing, the acts of the parties under which the contracts are
made areinadmissible. Gilesv. Comstock, 4 N. Y., 270.
1 Best on Ev., 223, and citations.

Recitals in a deed are binding upon all claiming un-
der the deed. Douglas v. Scott, 5 Ohio, 194. Denn ».
Brewer, 1 N. J. L. (Coxe), 172. Inskeep v. Shieclds, 4
Harr. (Del.), 345. Byrne v. Morehouse, 22 Il1., 603.
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MecLesky v. Leadbetter, 1 Ga., 551. Stewart v. Butler,
2 Berg. & R., 881. Jackson v. Parkhurst, 9 Wend,,
209.

A party shall not claim an interest under an instru-
ment without giving full effect to that instrument as far
as he can. Williard’s Eq. Jur., 545.

An order of a court authorizing a sale of real estate
made subsequent to the sale, cannot be given in evidence
to sustain such sale. Lessece of Ludlow’s Heirs v. Lark,
4 Olio, 5.

Parol evidence, or other extrinsic evidence, is not ad-
missible to vary, contradiet, or explain the contents of a
contract, except for ambiguity or uncertainty apparent
on the face thereof. 1 Greenl. Ev., 275-6-7, 282. Parol
evidence is admissible to explain a latent ambiguity in
the deed. 1 Greenl. Ev., 284-6, 297 to 300. DBest on
Ev., 226.

The land is taxable. Franklin v. Kelly, 4 Neb., 90.
Carroll v. Safford, 2 How., 441.

Crawford & McLaughlin, for appellee.

The plaintiff’s entry of the south-east quarter was can-
celled, and the money ordered to be retunded to him, or,
if he preferred, he could have the north-east quarter; and
he decided to take the latter, and the local oflicers, in-
stead of giving plaintiff a new certificate, amended the
old one, and now the attorney for detendant, who was
then receiver of the land office, and who amended the
certificate, when it was his duty to issue a new one and
cancel the old, insists that plaintiff became the owner
of the north-east quarter in 1869, instead of 1873; that
by his act of amending said certificate he legalized taxes
that were illegal and void.

‘We need cite no authorities to convince this court
that such a proposition is untenable; nor do we decm it
necessary to notice the authorities cited by defendant
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further than tosay that they have no more application to
this case than any other case before this court.

Laxg, Cr. J.

This is an appeal from a decree of the district court
for Cuming county, perpetually enjoining the defendant
and his successors in office from executing or delivering
a tax deed for the north-east quarter of section one,
township twenty-three, range seven east, in pursuance
of a tax sale of the land, for taxes levied for the year
1872, and the main question presented for our decision
is, whether this land was liable to taxation for that year.

Donovan purchased this land directly from the United
States, by private entry, and it was of course subject to
taxation as soon as the sale was completed by the pay-
ment of the purchase price. Bellinger v. White, 5 Neb.,
399.

But until this time the land was not so liable, and
every step taken by the local county officers, by way
of the assessment of the lands for taxation or the levy
of taxes, was absolutely void. The ownership of the
land, therefore, at the time of the levy of the taxes com-
plained of, is the important fact to be settled.

The testimony bearing upon the question of ownership
is brief and not at all conflicting. It appears from the
evidence that Donovan, on the third day of April, 1869,
at the local land office of the United States, at Omaha,
entered and paid for the south-east quarter of the above
mentioned section, and received the usual certificate
therefor. By mistake, however, of the register, this pur-
chase was entered upon the tract book as being the north-
east quarter of the section, but the records of the receiver
and the report of the sale transmitted to the general office
at Washington, conformed to the certificate, and were
correct.

By another mistake of the local officers Donovan’s en.
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try conflicted with a prior one made June 3, 1868, on
the same land, by one Gustave Romsnoski, and for this
reason was duly cancelled by the commissioner of the
general land office on the fourteenth of March 1873, as
appears by his letter of that date. At this time, and
by this very letter, Donovan was given the option either
to take the north-east quarter, which was then subject to
private entry, or, if he preferred it, a return of the money
paid for the land he had actually purchased. e deci-
ded to take theland, and the patent under which he holds
the legal title to the land in controversy was issued to
him in pursnance of this arrangement.

By theterms of the option given to Donovan he was re-
quired to make his election as to which he would take
within thirty days, and his ownership would date from the
time that hedid so. It is clear, therefore, that up to this
time this land was the property of the United States, and
any steps taken to encumber it, by the levy of taxes or
sale to enforce their payment, would be absolutely void as
against both the government and its grantee. We en-
tertain no doubt whatever that the alleged levy of taxes
for the year 1872, and the sale thereunder, were not only
in violation of the first section of our revenue act, which
declares that the property of the United States ¢ shall
be exempt from taxation,”” but also of the compact en-
tered into between the state and the general governinent
at the time of our admission into the Union, *“that no
taxes shall be imposed by said state on lands or property
therein belonging to, or which may hereafter be pur-
chased by, the United States.”

It was urged with much earnestness by defendant’s
counsel that, inasmuch as the patent for this land recites
the original certificate, No. 2,558, issned to Donovan at
the time of his entry in April, 1869, he is estopped trom
denying that his ownership dates back to that time. Or-
dinarily this would be the proper construction to apply
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to such a recital, but it is not applicable to a case where,
as here, it is shown by the certificate and other satisfac-
tory evidence, that a mistake had occurred, resulting in
the cancellation and loss of the first purchase, and that
by a mutnal arrangement between the government
and the purchaser, as late as August 12, 1873, the cer-
tificate was so changed as to make it apply to other land
takenin lieu of that first entered. The change noted on
certificate No. 2,558 is in these words: * Amended to
read north-east quarter section one, township twenty-
three, range seven east, August 12, 1873,”” and signed
by the receiver of the land office. This change was
made in pursuance of the arrangement before mentioned
between the commissioner and Donovan, by which the
land in controversy was substituted for that originally
purchased, and the certiticate so changed must be given
the same effect as if it were actually issued at the date
of such substitution.

The holding of the district court, having been in con-
formity with these views was right, and a decree will be
entered in this court making the injunction heretofore
granted perpetual.

DECREE ACCORDINGLY.

D. H. HuLL, PLAINTIFF IN ERROR, V. P. B. MILLER,
DEFENDANT IN ERROR.

1. Practice: MOTION FOR NEW TRIAL. In an action at law, in order
to obtain a review of the case in the supreme court, the party
aggrieved must have presented to the court below, by motion for
a new trial, his objections to the judgment or order of the court,
and lLave obtained a ruling thereon.

Tuis was a motion for a rehearing of the case reported
in 4 Neb., 503.
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George P. Ukl for the motion.

MaxwerL, J.

This is an action at law. The journal entry shows
that ¢ D. H. Hull, by his attorney, excepts to the render-
ing of judgment against section thirty-six, town two,
range fifteen.” An undertaking was then filed and the
cause brought into this court by petition in error. No
motion was made in the court below for a new trial, nor
any attempt made in that court, so far as the record dis-
closes, to obtain a rehearing or modification of the judg-
ment. The case of Gibson v. Arnold, 5 Neb., 187, arose
under the same statute as the case at bar, and it was held
that the plaintiff having failed to take the necessary
steps in the court below by filing a motion to obtain a
vacation or modification of the judgment, conld not be
heard in this court. The leading case in this state on
that question, The Midland Pacific Railway w.
McCariney, 1 Neb., 398, has been followed, and the
doctrine laid down therein adhered to, whenever the
question has been raised. As no motion for a new
trial was made in the court below, the motion for a re-
hearing must be denied.

Moriox pENIED.

State oF NEBrAsKA, EX REL. FraAncis Sivs, v. Tue
Counrty ConnrssioNers oF Otor Country.

1. Highway: HOW CREATED. A highway may be created by legis-
lative authority, exercised through a municipal corporation au.-
thorized Lo open streets, or through the general road law, or by
dedication.

“11
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: DEDICATION. A dedication is defined to be the act of de-
voting or giving property for some proper object in such manner
as to conclude the owner. It may be made by parol, and may be
presumed {rom lapse of time.

: PROCEEDINGS. When the inhabitants of a county desire
the opening of a new road, or the discontinuance or change of a
road heretofore established, at least ten land holders, residents of
the county, must give notice, as provided by law, that they will,
at a specified time, present a petition asking for the opening of a
new road, or the discontinuance or change of a road heretofore
established.

Proof of posting the notices should be made by
affidavit of the party who posted the same, stating when, where,
and by whom the notices were posted.

4.

5. : JURISDICTION OF COUNTY COMMISSIONERS. The commis.
sioners have no jurisdiction to locate a county road unless the
petition mentioned above has been presented to them, and after
due notice thereof has Leen given. Robinson o. Mathwick, 5

Neb., 255, adhered to.

Tais was an original application for a mandamus
against the county commissioners of Otoe county, to
compel them to draw their warrant upon the treasurer
of the county for the sum of $312.36, alleged to be due
the relator on account of’ an award made in his behalf
by appraisers appointed to view and assess damages ac-
cruing to the relator by reason of the laying out and
opening of a pubiic road through his premises in Otoe
county.

The application showed substantially that in June,
1875, a petition in due form was presented to the defen-
dant board, asking them to open and lay out a highway
through certain lands of plaintiff, in section thirty, town-
ship seven, range fifteen, in Otoe county, included in
road district number four of Otoe precinct, in said
county; that thereupon the plaintiff remounstrated
against the location of a road as proposed, and claimed
damages to the amount of one thousand dollars in case
the highway as proposed should be laid out and opened;
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that a commissioner was appointed to examine and re-
port thereon; that at the January, 1876, session of the
defendant board, John McCarthy, Conrad Mullis, and
D. M. Anderson, were appointed appraisers to view the
premises and assess the damages accruing to the said
Sims, by reason of the opening of such highway; that
said appraisers, under oath, examined, appraised, and
awarded to Sims, as damages, the sum of eight hundred
and twelve dollars and thirty-six cents, which said award
was duly reported in writing to the said defendant board;
that at the November, 1876, session, said board duly or
dered a highway, or public road, opened, laid out, and
recorded as prayed for, and that ever since that date the
same was used and occupied as a highway by the public;
that the defendant board refuse to pay, or order paid, the
said sum so awarded, or any other sum, althougl. the
plaintiff has signified his acceptance of the award.

An alternative writ was allowed, and the defendant
returned the same with the following answer:

¢ The board of county commissioners of Otoe county,
Nebraska, for answer to alternative writ hereto attached,
issued in this cause, say: That the said Francis Sims,
plaintiff, ought not to have the peremptory writ, be-
canse the defendant admits the taking the matter of
such road into consideration, and the appointment of
John McCarthy, Conrad Mullis, and D. M. Anderson to
assess the damages, but denies that such appraisers were
sworn and * * avers that such appraisers were par-
tial and made two separate reports at the same time, or
rather made a report pretending to assess damages, and
also a report recommending that no road belocated upon
the route upon which they were to assess damages. *
# * This defendant denies that such pretended as-
sessment of damages was duly reported to this defend-
ant, the board of county commissioners of' Otoe county,

* # * the report convineing the board that the
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appraisers were interested; that no further proceedings
were had in such matter. * * This defendant denies
that there was ever any road opened as a highway as set
forth in the writ and application therefor. * * * This
defendant denies each and every averment in the said
alternative writ, except as herein stated.”

The cause was referred to S. S. Morehouse to take the
testimony, upon whose report the cause was tried at the
present term.

L. F. Warren, for the relator.

The right of appeal from an award is given to the
claimant only, and no power is anywhere conferred to
vacate or set aside an award of duly qualified appraisers,
but the statute declares that  their award not exceeding
the amount claimed, shall be paid to said claimant in
tull satisfaction for such damages.”” Toe permit the board
of commissioners to review the action ot the appraisers,
and set it aside for being too great or too little, would
be virtually to make the board theimnselves the appraisers,
a thing not contemplated by statute. 1f the proceedings
of the appraisers in the assessment of damages are ir-
regular, the alleged errors should be brought up for re-
view by writ of certiorari to the district court. Runner
v. Heokuk, 11 Iowa, 543. When an assessment of
damages has been made according to law, the commis-
sioners cannot set it aside for any cause, but are bound
to pay the money according to the award. Stafford v.
"Mayor, 7 Johns., 542. Joknson v. Supervisors, 19
Johns., 273. The assessment of damages is conclusive,
under the statute, upon the board of commissioners, who
are bound to proceed and levy such damages, and cannot
inquire whether they are too high or too low. People
v. Supervisors, 5 Cow., 292.

T. B. Stevenson, for the respondents.



OCTOBER TERM, 1874. 133

The State, ex rel. Sims v, Otoe County.

MaxweLs, J.

A highway may be created by legislative authority,
exercised through a municipal corporation authorized by
law to open streets, or through the general road law, or
by dedication. A dedication is defined to be the act of
devoting or giving property for some proper object, in
snch manner as to conclude the owner. It may be made
by parol, and may be presumed from lapse of time.

Section nineteen of the general road law provides that:
“ Whenever the inhabitants in any county desire the
opening of a new road, or the discontinuance or change
of any road heretofore established, ¢hey shall give at
least twenty days notice, by posting a notice on the
court house door, and at three other publie places in the
vieinity of the road sought to be located, changed, or
discontinued, setting forth the time when they will ap-
ply by petition to the board of county commissioners,
giving a particular statement of the location, change, or
discontinuance sought to be effected.”

Section twenty provides that: “Upon the presenta-
tion of a petition signed by at least ten land holders, resi-
dents of the county, after notice given as provided in
the preceding section, the board of county commissioners
shall proceed to hear the parties interested in the case,”
etc. In the case at bar the records fail to show when
or where the notices were posted. But it does appear
that two of the notices were signed by but one person.
The statute requires those who are about to apply to the
county commissioners for the opening of a new road, or
the discontinuance or change of a road heretofore es-
tablished, to give notice. This provision of the statute
- requires the notices to be signed by at least ten land
holders and residents, and the same land holders and
residents who sign the notices must sign and present
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the petition to the county commissioners. Proof of
posting the notices should be made by affidavits of
the party posting the same, stating when, where, and
by whom the notices were posted. In Robinson wv.
Mathwick, 5 Neb., 255, this court held that in the
location of & county road, the commissioners have no
jurisdiction, unless the petition mentioned above be pre-
sented after due notice thereof has been given. It is
also held that, «it is essential that all the facts necessary
under the statute to authorize their action in any given
case be affirmatively shown.” No notice having been
given in the manner provided by law, the county com-
missioners had no jurisdiction of the case. The writ
mnust therefore be deuied.

WErIr DENIED.

ALBERT J. ARNOLD, APPELLANT, v. Eunice A. Baxer
AND Joskru A. BAKER, APPELLEE.

1. Contract: FRAUD: PLEADING. A contract procured by fraud
will be rescinded at the suitof the party defrauded. But insuch
action the particular and precise circumstances which consti-
tute the alleged fraud must be set forth in the petition. It is not
enough to allege that a party by fulse and fraudulent representa-
tions induced another to enter into a contract, but he must state
the facts on which he bases his claim for relief.

2. Practice: APPEAL TO SUPREME COURT. Where a demurrer to a
petition in a suit in eguity is sustained in the district court, the
cause niny be taken by appeal to the supreme court. Stewart 2.
Carter. + Neb., 564 ; distinguished.

Tu1s was an appeal from Platte county. The cause
was heard below betore Posr, J., on demurrer to the pe-
tition, and judgment rendered against the plaintiff. The
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facts necessary toan understanding of the case are stated
in the opinion.

S. 8. McAllister, for appellant, cited 3 Washburn
Real Property, 273. 1 Greenleat Ev., Sec. 265. 6 Hill,
469. 4 Scam., 452.

Whitmoyer, Qerrard & Post, for appellees.
MaxweLL, J.

This is a suit in equity for the rescission of a contract
on the ground of fraud. The petition alleges that ‘ the
defendant falsely and frandulently stated and represented
to the plaintiff that after the plaintiff had left said
mining district (on Deadwood creek, Dakota Territory)
that he had ‘jumped’ and taken the claim aforesaid,
whereby he was at that time the lawful owner thereof,
according to the mining laws of said district, all of
which statements and representations were false, fraudu-
lent and untrue, in this, to wit: Bhat the said defend-
ant was not at any time the lawful owner of said claim,
or any interest therein according to the mining laws of
said mining distriet.”

It also appears from the petition that the plaintiff had
previously owned one-fourth of the mining clain in
question, and the defendant Baker claiming to be the
owner of the entire claim had conveyed to him by quit
claim deed three-fourths of such claim. It is not stated
in the petition who was in possession of the claim at the
time of the execution of the deed.

That a contract procured by fraud will be rescinded
at the suit of a party defrauded is well settled. But in
such action, the particunlar and precise circumstances
which constitute the alleged fraud must be stated in the
petition. It is not enough to allege that a party by
talse and frandulent representations induced another to
enter into a contract. But he must state the facts on
which he bases his claim for relief.
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The allegation in the petition that the “defendant was
not at any time the lawful owner of said claim, or any
interest therein, according to the mining laws of said
mining district,” is not such a statement of facts as will
authorize this court to rescind the contract. The judg-
ment of the district court therefore must be affirmed.

The action was properly brought into this court by
appeal. Where a demurrer to a petition in suit in
equity is sustained the case may be appealed to this
court. In Stewart v. Carter, 4 Neb., 564, the petition
contained two causes of action, one legal and one equita-
ble. The cause was dismissed by the district court on
the ground of misjoinder of causes of action. In such
case it was held that the case should be brought into the
this court by petition in error.

JUDGMENT AFFIRMED.

Miner MILTON, PLAINTIFF IN ERROR. V. THE STATE OF
NEBRASKA, DEFENDANT IN ERROR.

I. Criminal Law: MURDER. At common law, on a charge of
murder, malice is presumed from the fact of killing, inaceom.
panied with circumstances of extenuation; in such a case it de-
volves on the accused to disprove malice. -

: : EVIDENCE. Under our statute to convict of mur-
der in the first degree, the evidence must show that the party ac-
cused perpetrated the act purposely; that he did it with intent to
kill; and of deliberate and premeditated malice.

2.

: MURDER IN SECOND DEGREE: PRESUMPTION. Where a
homicide is proved, the presumption is, that it is murder in the
second degree.

3.

: MURDER IN FIRST DEGREE: STATUTORY DEFINITION. The
words “deliberate and premeditated malice ” in the statutory de.
finition of murder in the first degree, were intended to restrict
murder in that degree 1o cases where deliberation was shown to
have taken place before the commission of the crime.

4.
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5. Practice in Criminal Cases: INSTRUCTIONS TO JURY. The
charge of the court to the jury should be a clear and explicit
statement of the law applicable to the facts in the case, and should
cover all the questions involved in the issue.

Ta1s was an indictment for the murder of Henry King
in Washington county on the 16th of May, 1876. The
trial before Savacg, J., and a jury, resulted in the con-
viction of Milton of murder in the first degree, and sen-
tence that he be executed on the 22d day of Septemnber
following. He sued out this writ of error. The facts
necessary to an understanding of the case appear in the
opinion.

Carrigan & Osborn, for plaintiff in error.

To constitute murder in the first degree, the killing
must be “purposely and of deliberate and premeditated
malice, or in the perpetration of arson,” &e. While we
are aware that the courts have not permitted a liberal

"constraction of the words deliberate and premeditation,
yet all the cases recognize premeditation as an element
essential to constitute the crime of murder in the first
degree. Whiteford v. Com., 6 Rand, 721. Common-
wealth v. Murray, 2 Ashmead, 41. Id. v. William, 2
Id., 69. People ». Sullivan, 3 Seld., 869. Anthony v.
State, 4 Meigs, 265.

While length of time between the formation of the
design and its execution is immaterial, yet the design
must be deliberate and premeditated. Shoemaker v.
State, 12 Olio, 43. In the statute of Indiana the ad-
jective, deliberate, is omitted from the definition of
murder; yet the court, in enumerating the elements
necessary to make killing murder in the first degree,
says: *There must be something more than an inten-
tion to kill;—the purpose must be premeditated.”
Fahnestock v. State, 23 Ind., 231. By premeditation is

<
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meant previous deliberation, thinking and revolving in
one’s mind beforehand, exercising by previons thought
or meditation. People v. Sanches, 24 Cal., T1.

George H. Roberts, Attorney General, for the State.

MaxweLL, J.

The instructions of the court to the jury, while stat-
ing the law correctly so far as they apply, are restricted
almost entirely to the definition of murder, and the ef-
fect of intoxication.

The only question for this court to consider is whether
the evidence sustains the verdict of murder in the first
degree,

Murder at common law is thus defined: “When a
person of sound memory and discretion unlawfully killeth
any reasonable creature in being, and under the Kings
peace, with malice aforethought, either express or im-
plied.” 4 Blacks. Com., 194. When the fact of kill-
ing is shown, unaccompanied with circumstances o
extenuation, the burden of disproving wmalice is thus
stated: “We may take it for a general rule, that all
homicide is malicious, and of course amounts to murder
unless when justified by the command or provision of
the law; excused on account of accident or self preser-
vation; or alleviated into manslaughter, by being either
the involuntary consequence of some act not strictly
lawful, or (if voluntary) occasioned by some sudden and
sufficiently violent provocation. * * * And all these
circumstances of justification, excuse, or alleviation, it
is incumbent upon the prisoner to make out to the satis-
faction of the court and jury; the lat'er of whom are to
decide whether the circumstances alleged are proved to
have actually existed; the former, how far they extend
to take away or mitigate guilt, for all homicide is pre-
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sumed to be malicious until the contrary appeareth up-
on evidence.” 4 Blacks. Com., 201.

Our statute provides that: “If any person shall pur
posely, and of deliberate and premeditated malice, or in
the perpetration, or attempt to perpetrate any rape, arson,
robbery or burglary, or by administering poison, or caus-
ing the same to be done, kill another; or if any person,
by willful or corrupt perjury, or by subdrnation of the
same, shall purposely procure the conviction and execu-
tion of any innocent person; every .person so offending
shall be deemed guilty of murder in the first degree,
and upon conviction thereof, shall suffer death.” Gen.
Stat., 720. This section is copied from the laws of Ohio.

The supreme court of thatstate, in a circuit decision, in
the case of the State v. Turner, Wrights Rep., 30, gave
a construction to this section. The court instructed the
jury that: “To convict-of murder in the first degree
you must, in addition to the points I have mentioned,
be satisfied: 1. That the prisoner perpetrated the act
purposely. 2. That he did it with intent to kill. 3.
That he did it of deliberate and premeditated malice.
The intention to do the injury must have been deliberat-
ed upon, and the design to do it formed, before the act
was done, though it is not required that either should
have been for any considerable time before. This sup-
poses the party, by reflection, understood what he was
about to do, and intended to do it in order to do harm.”

In The State v. Gardiner, Wright’s Rep., 399, the
court, in instructing the jury, say: “ The design or pur-
pose to kill, may be deduced from the attending circum-
stances; the manner of inflicting the wounds; the kind
of instrument with which they are inflicted, and its
natural tendency to destroy life. It may be deduced
also from the declarations of the prisoner made at the
time, or before, or after the deed was done; but where
reliance is placed on declarations, a jury should receive
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them with great caution.” See also Z%e State v. Thomp-
son, Wright’s Rep., 623.

- These cases are cited with approval in the case of
Shoemaker v. The State, 12 Ohio, 54. Fouts v. The
State, 8 Ohio State, 112. See also Kaine v. The State,
8 Ohio State, 306. Leofner v. The State, 10 Ohio State,
615.

In Kaine v. The State, 8 Obio State, 811, Sutliffe, J.,
quotes the several statutes of that state, defining the
crime of murder, from which it appears that the word
“purposely > was not used in the statutory definition of
murder until the year 1815.

In the case of The State v. Turner, Wright’s Rep.,
27, the court say: “ Murder in the first degree is the
tntentional, unlawful killing by one reasonable being
of another, in the peace of the state, of deliberate, pre-
meditated malice. Murder in the second degree is the
intentional, malicious, and unlawful killing by one reas- °
onable being of another, in the peace of the state, with-
out delzbemte or premeditated malice.” In Ohio and
Virginia, it is said, that where a homicide is proved, the
presumption is, that it is murder in the second degree.
It the prosecutor would make it murder in the first de-
gree, he must establish the characteristic of that crime.
Wharton’s Criminal Law, See. 1111.  The State v. Tur-
ner, Wright’s Rep., 28. JIills case, 2 Gratt., 594. And
tha® was the rule adopted by this court in Prueit v. The
State, 5 Neb., 385. '

.In The State v. Turner, Wright, 28, the court say:
“'[‘o establish premed1tated mahce, some affirmative
cvidence should be given by the prosecution. But the
evidence as to this, as well as all other ingredients of
crime, or other thing connected with human transactions
may be either positive or circumstantial. Whichever is
resorted to, however, should be of a nature to convince
the understanding of the jury.”
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In the case at bar the proof fails to show that the
purpose to do the injury had been deliberated upon by
the prisoner before the perpetration of the act. It is
true that one witness testifies that he heard him say in
Blair, on the day on which the killing took place, **1 am
going to thump the old son of a bitch betore this sun
gets.” And another witness testified, that in the month
of July previous he had heard him say, “he would lay
Mr. King out,” whatever that may be. DBut it is ap-
parent that these statements were not understood by
those who heard them as threats to commit murder.

It appears that a lawsuit was pending between Jensen
and the deceased, in regard to the land on which they
both resided. The case was to have been tried at Blair
on the day in question, but for some canse was con-
tinued. Christian and Milton appear to have been.
present as witnesses in the case. It is evident from
Jensen’s testimony in this case, that some animosity
existed between himn and the deceased on account of this
lawsuit.

The Kings appear to have left Blair on their return
home before the prisoner. Jensen, accompanied by
Christian, left Blair after the Kings lrad gone, and over-
took the prisoner scme two or three miles from DBlair,
who thereupon got into Jensen’s wagon. Jensen ap-
pears to have driven rapidly and soon overtook the
Kings, who thereupon drove rapidly to one of the
houses on the Conchman place, closely followed by Jen-
sen. :
Lena Michells, a witness, called on the part of the
state, testified as follows:

Q. Which way were they coming? Which wagon was
ahead ?

A. Tdon’t know; I guess Mr. King’s.

Q. How fast did they drive?

A.  Awtul fast.
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Q. How fast was Milton driving?

A. Just as fast as he could.

Q. Who was in Jensen’s wagon?

A. There were three men in that wagon, and two in
the Kings’ wagon.

Which team did you say was ahead?

Henry King’s.

Where was he driving?

To our place.

Where were they driving—could you tell?

Yes, to our place.

Just go on and tell us about what they did, and
how they came up there—who was ahead?

A. The two wagons came up to the place; Miner
Milton’s wagon came first. He came up through the
wheat, and King’s wagon drove up the other side of the
road, and came up through the garden, and came up to
the place Miner Milton stopped at. He got some wood
there and threw it to the Kings’ wagon, and the Kings
stopped too. Henry King said, “ What do you want?”
and Miner Milton said, “ I’ll fix you.” Then the Kings
got out of their wagon and came to the wood.

Q. State what the Kings did when they got out of
their wagon?

A.  Miner Milton got out of the wagon and took this
long pole (pointing to the pole which had been pre-
viously introduced in evidence).

Q. Did the Kings have any clubs?

A. Yes. Henry had a little club, but Miner Milton
took it from him and threw it away, and hit Henry with
the club. My brother took it away: then he took the
beetle (indicating the beetle which had previously been
introduced in evidence).

Q. What did Henry have in his hands then?

A. Nothing.

Q. Did Henry King try to strike Miner when he hit
him with this beetle?

OCPOPOPO
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A. 1did not see him; Miner Milton struck him with
this club; Henry went down and I run away.

Edward King, brother of the deceased, who had re-
gided with him nearly three years prior to his death,
testified on the trial that he knew of no trouble between
Milton and his brother.

So far as the testimony in this case discloses, the only
deadly weapon which the prisoner had in his hands at
the time of the assault was the beetle with which the
fatal blow was given, and that was not taken up until
after the pole had been taken away from him. Had the
testimony shown that he had made threats against the
life of the deceased, or that he pursued or assanlted him
with the intention of taking his life, it would have been
sufficient to have sustained a verdict of murder in the
first degree.

In many cases deliberate and premeditated malice
may be deduced from the attending circumstances,
when they are such as to indicate an intention to com-
mit the crime. Where a person has actually jformed
the purpose maliciously to kill another, and has delib-
erated and premeditated upon it betore committing
the offense, the length of time that intervenes between
the time such purpose i8 formed and its e¢xecution is not
material, as it is the formation of such purpose after de-
liberation and premeditation, and carrying the same into
execution, that constitutes the erime of murder in the
first degree. The word ‘premeditated’’ means: “To
think on, to revolve in the mind beforehand; to contrive
and design previously.” Webster Dict.,, 1028. The
word deliberate means: “To weigh in the mind; to con-
sider and examine the reasons for and against; to con-
sider maturely; to reflect upon.’” Id., 349. Malice in
criminal law is defined to be: “The doing a wrongtul
act intentionally without just cause or excuse.” 2 Bouv.
Law Dict., 91. The words “ deliberate and premeditated
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malice” in our statutory definition of murder in the
first degree, evidently were designed to restrlet murder
in that degree to cases where at least some degree of de-
liberation was shown to have taken place before the
commission of the crime.

Section one of the Pennsylvania act of April 22,
1794, detining the crime of murder in that state, and
from which the statute of Ohio probably was copied,
recites by way of preamble, that: ¢ Whereas the several
offenses which are included under the general denomina-
tion of murder, differ so greatly from each other in the
degree of atrociousness, that it is unjust to involve them
allin the same punishment” (therefore, ete.) “all murder
which shall” be perpetrated by means of poison, or by
Iying in wait, or any other kind of willful, deliberate,
and premeditated killing, or which shall be committed
in the perpetration of, or atfempt to perpetrate any
~ arson, rape, robbery, or burglary, shall be deemed mur-
der in the first degree. and all other kinds of murder
shall be deemed murder in the second degree.”” Whar-
ton’s Crim. Law, 930.

The conduct of Jensen in the premises, while it forms
no excuse fur the prisoner, is wholly inexcusable in par-
suing atter Henry King to the house on the Conchman
place. His statement that he was afraid of Milton, if he
refused, is not entitled to much weight under the cir-
cumstances, his nephew being with him in the wagon.
It is evident, too, that his nephew, if not himself, en-
couraged the assault. Had he been afraid of Milton, it
is not very probable that he would have waited for him
at the house until after the fatal blow was given, and
then permitted him to accompany him in the wagon.

The charge of the court to the jury should be a clear
and explicit statement of the law applicable to the facts
in the case, and should cover all the questions involved
in the issne. The instructions of the coart in this case
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are defective in that regard, and left the jury in doubt
a8 to the law on questions presented by the testimony.

This court will not weigh testimony, and set aside a
verdict, simply because we would not have reached the
same conclusion as the jury; but where a verdict has
been rendered without evidence to sustain it on a mate-
rial point, or where the evidence is clearly insufficient,
it is our duty to set it aside, and grant a new trial. In
this case, the testimony fails to show premedsitation and
deliberation on the part of the prisoner, and on that -
account alone the judgment must be set aside. The
former trial took place but a few days after the occur-
rence, and therefore the testimony in the case probably
was not as fully presented as it can be on another trial.

The. judgment of the district court is reversed, and
the cause remanded for a trial de novo.

REVERSED AND REMANDED.

Mosrs BANKS, PLAINTIFF IN ERROR, V. GEoRGE P. UHL,
DEFENDANT IN ERROR.

1. Practice in Probate Courts. The practice in civil cases in
probate courts in all essential parliculars, was regulated by stat-
ute, and, exce t in a very few matters, was the same as that es-
tablished for justices of the peace.

2. Dismissal of Actions. The dismissal of actions in the probate
courts—now county courts—-is governed by the rules applicable
to cases commenced before justices of the peace.

The plaintiff in an action brought in the probate court,
could at any time before the case was finally submitted, an 1 on
his own motion, dismiss it. And the failure to pay the costs that
had then accrued will not prevent him from exercising this
right '

12

3.
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4. And such voluntary dismissal was, practically, a final dis-
position of the case, except as to unpaid costs, for which alone
the court could render judgment against him.
5. Nor was it any objection to the exercise of the right of

dismissal that it was done in order to enabie the plaintiff to pro-
ceed with another action, concerning the same subject matter,
fraudulently instituted in another county.

Error from the district conrt of Nemaha county.
Tried before Pounp, J. The action was originally be-
gun in the probate court by Uhl, October 15, 1873, for
the recovery of an attorney’s tee. The detendant, Banks,
answered and demanded a jury November 3, 1873. Jury
struck and venire issued November 4, 1873, and on same
day the cause was continued by consent to December 2,
1873. On the twenty-ninth of November Uhl filed his
motion to dismiss the action. On the twenty second of
November Banks filed motion to strike Uhl’s motion to
dismiss from the files. D:eoaber 1, 1873, leave was
given Banks to file an amended answer containing set-
off, and on the following day the court sustained the
motion to strike Uhl’s dismissal from the canse, impan-
eled a jury, who returned a verdict against Uhl for
$20.52, upon which, with costs, judgment was entered.
The cause was taken by Uhl to the district court, where
at the November term, 1876, judgment was rendered re-
versing the judgment of the probate court at the costs
.up to that time of Banks, and the cause retained for
trial in that court. Banks brought the cause here. and
Uhl moved to dismiss. The ruling upon this motion is
reported in 5 Neb., 240.

J. H. Broady, for plaintiff in error.

1. The mere filing of the paper to dismiss did not
dismiss, because a dismissal is an action and judgment
of the court, and the cause was not dismissed until
the court said so. Youngv. Bush, 36 How. Pr. (N. Y.),
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240. Wilder v. Boynton, 63 Barb. (N. Y.), 547. Ave-
rill v. Patterson, 10 N. Y., 500.

2. The application to dismiss is in the discretion of
the court, and may be refused. Conaner v. Dake, 1 O.
S., 170.

3. There are many good grounds for refusing to per-
mit a party to dismiss, among which is a failure to pay
all costs; or that the application was made in further-
ance of a fraudulent design; or to enable the party ap-
plying to take advantage of his own wrong. Young .
Bush, supra. 10 John., 367. 1 Wend., 131. 12 Wend.,
191. 7 Wend., 511. 7 Hill, 521.

4. The act of the legislature, Gen. Stat., p. 711, sec.
1 (1005), is expressly limited to supreme and district
courts, and by implication excluded from probate courts,
‘and hence does not apply; but if it did, could make no
sort of difference, for it cannot be held to deprive any
court of its powers and authority over its own files and
records and litigant parties.

Geo. P. UhL, pro se (with whom was Z. W. Thomas).

The plaintiff may always dismiss his snit before a set-
off is filed. Kuhnv. Bohn, 10 lowa, 392. Robinson v.
Kious, 4 Ohio State, 593.

Under the Gen. Stats., 684, section 999, and by that
section, the payment of costs as a condition precedent is
not indispensable, although, as the record shows in this
cause, the costs were paid.

The district court was right in reversing the judgment
of the probate court, and preventing the fraud which
was thereby perpetrated. There was security for costs
given in this cause, and the probate judge could have
no reason for not diemissing the cause atter the motion
therefor was filed.
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Laxg, Cu. J.

The principal question in this case is whether the de-
fendant in error, who was plaintiff in the probate court,
could voluntarily dismiss his action. If he could, then
the action of the court in permitting Banks to file an
amended answer, setting up a set-off, and proceeding to
an ex parte trial and judgment thereon, after Uhl had
dismissed the action, was erroneous, and was properly
reversed by the distriet court.

The practice in civil cases in the probate court was,
in all essential particulars, regulated by statute, and, ex-
cept in a very few matters, was the same as that estab-
lished for justices of the peace.

As to the dismissal of actions there is no provision
whatever in the act concerning probate courts, but in
the second section of that act it is provided that the
provisions of the code of civil procedure, relative to jus-
tices of the peace shall, where no special provision is
made in this subdivision, apply to the proceedings in all
civil actions prosecuted before said probate judges.”

Referring to section nine hundred and ninety-nine of
the code of civil procedure relative to justices of the
peace, we find that, “judgment that the action be dis-
missed without prejudice to a new action may be entered
with costs in the following cases”:

“ First—When the plaintiff voluntarily dismisses the
action before it is finally submitted.”

This provision most certainly authorized Ubl to dis-
miss his action upon-his own motion, and without the
consent of the court even. Nor did this right depend
upon his first paying the costs that had then ac-
crued. But in case they were not paid, he was liable
to a judgment therefor, which could have been enforced
by execution. And in the condition in which the case
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then was, this was the only judgment that could properly
have been rendered. No set-off had yet been filed, and
the dismissal of the action left nothing to which a set-off
could apply.

It was also urged on the argument that the act of dis-
missal was of no avail, for the further reason that it was
done in vacation, after the cause had been continued
from the November to the December term of the court.
But this position also is untenable. For many pur-
. poses the probate court, like that of a justice of the
peace, is to be considered as always open. In the first
section of the act concerning the jurisdiction of probate
courts, it is declared that “such court shall be deemed
to be always open, and any cause, matter, or proceeding
may be proceeded with therein, after the giving of no-
tice, or service of process in the mode prescribed by law.”
And by the last clause of section seven, that “such
courts shall be deemed to be always open for the filing
of papers,” ete. In view of these several provisions of
the statute, we have no hesitancy in holding that the
voluntary dismissal by the plaintiff was, practically, a
final disposition of the case, except as to the unpaid
costs, if any there were, for which alone the court was
authorized to render judgment against him.

Another point strennously urged upon our attention
was, that Uhl dismissed this action in order to enable
him to proceed with another on the same cause of ac-
tion, commenced in Richardson county, whither he had
fraudulently induced Banks to go in order to get service
of summons upon him there. Admitting, however, all
to be true that is claimed as to Uhl’s design in the mat-
ter, and it furnishes no ground whatever for denying to
him the right of dismissing his case. His object in
taking this step was not a proper subject of inquiry by
the probate court. If his conduct were such as to call
for a correction, the court to which he resorted in Rich-
ardson county was the one to apply it.
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It only remains to determine the proper disposition to
make of the case. On the reversal of the judgment by
the district court the cause was set down for trial therein.
Had there been an issue of fact to be tried this would
have been eminently proper, but, in view of the fact that
every step taken after the case was dismissed was un-
authorized, there was but one of two courses for the
district court to take, either to render such judgment, on
the disinissal, as to the unpaid costs, if any there were,
as the probate court should have rendered, or to have
remanded the cause back to that court for such judg-
ment.

ITowever, as to costs, we have no data upon which to
hase a judgment, and we presume the district court was
no better off, as there is no cost bill in the record show-
ing the amount still unpaid. We have concluded, there-
fore, that the judgment of the district court reversing
the judgment of the probate court must be aflirmed,
with costs. But the order retaining the case for ¢rial is
reversed; and the cause is remanded to the county court
of Nemaha county—the successor of said probate court
—with instructions to enter a judgment dismissing the
action without prejudice, and for the costs remaining
unpaid and that had accrued at the time of the voluntary
dismissal by the plaintiff.

J UDGMENT ACCORDINGLY.
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P. D. Crenky, ApPELLANT, V. B. WOODRUFF, ET AL,
APPELLEES.

P. D. Cresey, AppELLANT, V. WiLLiaM RicHARDS,
ET AL., APPELLEES.

1. Usury: If the agent of the lender of money takes from the
borrower a note and mortgage for the payment of a bonus or
commission for making the loan, the transaction is tainted with
the vice of usury. Such contract is void, and payment of the
money so secured cannot be enforced by action upon the note
and mortgage.

9, —: In law, it makes no differcnce whether the usurious interest
is expressed in terms in the instrument given for the payment of
the debt created by the loan, or whether it is taken as a bonus,
or as commission, or is secured by any other corrupt agreement,
device or shift, at the time of the contract.

AppEaL from the district court of Pawnee county.
Tried below before Weaver,J. The two cases were sub-
stantially the same and were argued together. The
actions in the court below were for the foreclosure of
mortgages given to secure the payment of five notes for
$70.00 each, due respectively in one two, three, four, and
five years from their date. The defense was usury, and
that the notes were given as a bonus to secure the loan
of $300 at ten per cent interest. A decree was render-
ed below in each case in favor of defendants, and plain-
tiff appealed.

Q. M. Humphrey and Brown, England & Brown,
for plaintiff.

T. Appelget, for defendants.
GaxTr, J.

The defendant, B. Woodruff, obtained a loan of five
hundred dollars through the plaintiff and one B. F. Per-
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kins, to secure which he executed notes and mortgage to
Byron Murray, Jr., and at the same time the defendant
gave to the plaintiff the notes and mortgage in contro-
versy in this action. This action is brought to foreclose
the last mentioned mortgage; and the defendant pleaded
that the only consideration of the notes and mortgage
was a bonus upon the loan, and that the same is
usurious. The court below sustained the defense and
dismissed the cause of action, and the case is brought
here upon appeal.

The plaintiff resides in the state of Illinois, and Per-
kins resides in Nebraska, and transacted all the business
with the defendant in respect to the loan of the money.
The inquiry is, was the transaction tainted with the vice
of usury?

Perkins testified that he acted as agent for the defen-
dant; that “all transactions between Cheney (plaintiff)
and defendant was done through him, and after the
money came he acted as the attorney of Cheney.” The
proofs further substantially show that prior to the tran-
saction, Perkins had published a card in the newspapers
that he had “money to loan in sums of one hundred
dollars and upwards for five years, with right to pay at
the end of one year.” He thus publishes himself as a
lender of money; but the proofs show that he was an
agent to make loans, and he substantially testities, in re-
spect to loans made by him, that when collected, the
money was generally placed in the bank of Russell
& Holmes, and that “in some instances the money was
reloaned without being sent back ”” to the lender. The
plaintiff testifies that he was not acquainted with defen.
dant, and had no correspondence with him pending
the negotiation for the loan, that Perkins was not his
agent insending the application for the loan; but in con-
tradiction to this he testifies as follows: * Perkins was
to superintend the execution of the papers sent by me,
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was to examine the abstract of title furnished by Wood-
ruff to see that the title was good, that the mortgage was
tiled. When everything was completed and made safe,
Perkins was to deliver to Woodruff a check for five
hundred dollars. From and after the time Isent him the
check to be delivered to Woodruff on the execution of
the notes and mortgage, Perkins was authorized to act
as my attorney to superintend the consummation of the
arrangement I had made, and do any thing in connection
with the same to have the loan properly secured and the
money paid to Woodruff that I could have done had 1
been personally present.”

From this evidence the fact is clear beyond doubt that
Perkins was a loan agent, and that from the initial point
of negotiation with plaintiff, he was his agent and at-
torney in all matters connected with the transaction.

The plaintiff admits that the only consideration of
the notes and mortgage in the action was “ commissions”
to him on the loan made to defendant. Now, did the
plaintiff act as the agent of Byron Murray in making
the loan? By letter of attorney, executed in 1872, and
recorded in Johnson county, Nebraska, Byron Murray
empowered and authorized the plaintiff for him to sell,
assign, receive payment of, receipt for, satisfy or release
any note, mortgage, judgment, or certificate of purchase;
to release any lien or claim on real estate, mortgage deed
on real estate, or appoint any person to do the same, and
“this power to be exercised concerning any matter or
thing mentioned in the state of Nebraska.” This gen-
eral authority given to plaintiff must be taken in con-
nection with his evidence in the case. He testifies that
his occupation is that of “loan agent and land dealer,”
and that he ¢ acted for Woodruff in obtaining the money,
and acted for the lender in having the same properly se-
cured;”” and he further substantially testifies that the
money so loaned to defendant was collected by him for
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Mourray, and was in his bands when the loan was ap-
plied fur,and that he had no correspondence with Murray
in regard to making the loan; that he does not know of
any other person receiving money of Murray for the
purpose of being loaned in Nebraska than himself, and
that he has made many similar loans of Murray’s money;
hence, it is clear from his own evidence, that at the time
the loan was applied for, the money was in his hands as
the agent of Murray, and that he had made many simi-
lar loans for Murray in Nebraska. And by virtue of the
letter of attorney from Murray to him, he had very gen-
eral authority over the loan after it was made, and also
in respect to the securities given by the borrower. He
cannot in one moment act as the agent of the borrower,
and in the next as the agent of the lender. Such device
or shift to evade the law, will not receive the sanction of
courts. And in the eye of the law *it makes no differ-
ence whether the usurious interest is expressed in terms
in the instrument given for the payment of the debt
created by the loan, or whether it is taken as a bonus, or
secured by any other corrupt agreement, device, or shift,
at the time of the contract.” Rickards v. Kountze, 4
Neb., 205. And the mere fact that the bonus is called a
commission, will not change the agency of the plaintiff
from that of the lender to that of the borrower, or re-
move the taint of usury from the transaction, and there-
fore thia case clearly comes within the rule laid down in
the case of fPhilo v. Butterfield, 3 Neb., 259; but not
within the exception to the rule: “That when the person
who negotiates the loan acts only as agent for the bor-
rower, the rule is different >—when the lender has not
“by himself or his agent participated in any transaction
prohibited by law, nor by any employment on his part
afforded the means for infringing the law.” 1In the case
at bar the plaintiff was in the employment of the lender,
he was intrusted with his money, and thereby the lender
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afforded him the means to violate the law. The whole
transaction is but one contract, and according to the law,
as settled in this state, it is badly tainted with the vice
of usury. It may be observed that much of the testi-
mony of Perkins consisted of his understanding of the
business transactions in respect to the loan. His under-
standing is not evidence; the witness must state facts.
Lacey v. Central Nuational Bank, 4 Neb., 183. The
plaintiff’s cause of action must be dismissed with costs.

DECREE ACCORDINGLY.

Wirriam HieH, PLAINTIFF IN ERROR, v. THE MERCHANTS
BANK, DEFENDANT IN ERRORE.

1. Verdict. WEIGHT OF EVIDENCE. In a jury trial where the evi-
dence is contlicting, the verdict will not be set aside simply be-
cause the testimony to support it is not entirely satisfactory to the
court.

2. : When conflicting testimony is fairly submitted to a jury,
the court has no right to interfere with their finding, on the

ground of a mere difference of opinion as 10 its weight.

3. Error. [RRELEVANT TESTIMONY. On a jury trial, the admission
of irrelevant testimony tending to prejudice the adverse party is
good ground for the reversal of the judgment.

CHARGE TO JURY WHEN THERE IS NO EVIDENCE TO
WHICH IT IS APPLICABLE. Where the court, in charging the
jury, gives an instruction not called for by the evidence, and
which is calculated to mislead them, the judgment will be re.
versed.

4.

Egror from the district court for Lancaster county.
Tried below before Pouxp, J.

It was an action brought by High to recover $500
which he claimed to have depusited in the defendant
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bank, but which the bank claimed was put by the plain-
tiff into the bank by Eaton, its cashier, in his individual
capacity, and to be used by Eaton for his and High’s
benefit in purchasing margins on wheat. The jury re-
turned a verdict for defendant, upon which, after the
overiuling of a motion for a new trial, judgment was
enteicd. :

M. H. Sessions, for plaintiff in error, cited Gutlin v.
Wilcox, 26 Ark., 809. Blosser . Harshbarger, 21
Gratt.,, 214. Dewey v. Chicago & N. W. R. R., 31 Towa,
378. Vail v. Strong, 10 Vt., 457. Meredith v. Ken-
nard, 1 Neb., 312. Myers v. B. R. Co., 2 1d., 338.
Slaughter v. Fowler, 44 Cal., 195. Sawing Association
v. Hunt, 17 Kan., 532,

Cobb, Marquett & Moore, for defendant in error, cited
Jones v. Chicago R. R. Co., 68 1ll., 380. Pollard ».
Poeople, 69 111, 148.  Colemar v. First National Bank,
53 New York, 388. Andre v. Johnson, 6 Blackf., 375.
Houghton v. Slack, 10 Vt., 520.

LaxgE, Cg. J.

I. The first error of the assignment is that the ver-
dict is not supported by the evidence. On this point
all that need be said is that although the testimony as to
the purpose of the deposit is not entirely satisfactory
still we think it sufficient to sustain the finding of the
jury.

It is true that the plaintiff testified substantially, on
his examination in chief, that the five hundred dollars
was delivered by him to Eaton, then the cashier of the
bank, as an ordinary deposit to be placed to his own
credit. But opposed to this there is testimony tending
pretty strongly to show that the money was in fact
handed to Eaton, not as the cashier and agent of the
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bank, but as the agent of the plaintiff and one Marsh,
and to be used by him in speculating on their account
in what they termed “wheat margins’’ When testi-
mony, thus conflicting, is fairly submitted to the decision
of a jury, the court has no right to interfere with their
finding on the ground of a mere difference of opinion as
" to its weight. French v. Millard, 2 Ohio State, 44.
Brown v. Hurst, 3 Neb., 351,

II. It is also assigned for error that irrelevant testi-
mony was admitted on the trial, which tended to prejudice
the plaintiff’s case. This testimony was given by the
witness Clark, the successor of Eaton as cashier of the
bank, -who was asked “ Whether the money ever did go
into the funds of tbe bank 2> To this he answered,
« No, sir, it never got it.” Now, in order to determine
the relevancy of this testimony it is necessary to refer
to the pleadings aud see what the real issue was which
the jury were called upon to decide, and to which the
proofs should have been directed.

The plaintiff alleges in his petition that on or about
the 25th day of August, 1874, he “deposited in said
defendant bank, at its regular place of business * *

# the sum ot five hundred dollars.” And that af-
terwards on a proper demand being made by him pay-
ment of the money was refused. In the answer there
is a general denial of the deposit having been made,
and the issue thus formed was the only one concerning
which there was any controversy on the trial. That the
plaintiff had actually delivered to Eaton, the cashier of
the bank, the sum of five hundred dollars seems to have
been conceded. But it was insisted on behalt’ of the de-
fendant that this money was not lett with Eaton as a de-
posit in the bank, but for the purpose of being used by
him in a wheat speculation in which Eaton, the plain-
tiff, and one Marsh, had agreed to engage.
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Under this issue, therefore, the right of the plaintiff
to recover did not depend upon the fact that Eaton
placed this money with the tunds of the bank, nor could
he be defeated by showing that the cashier to whom the
money was delivered had, without authority from the
plaintiff, retained or converted it to his own use. The
vital question was, in what capacity did Eaton receive
this money which it was conceded was delivered to him
at the bank, and during business hours ¥ Was it as the
cashier and agent of the bank, as was claimed on the
one hand, or as the agent of the plaintiff and Marsh,
and for the purpose of speculation, as was contended on
the other? Upon this question the testimony objected
to could throw no possible light, and ought to have been
excluded for irrelevancy.

III. The only remaining objection relates to an in-
straction given to the jury and which it is claimed there
was not only no testimony to warrant, but was calcu-
lated to mislead them in making up their verdict. The
instruction was as follows: “ A party cannot be silent
when it is his daty to speak. And if the jury find from
the evidence that Marsh, in the presence and hearing of
plaintiff, stated that the money sued for in this case was
given to George P. Eaton to be used in wheat margins
for the benefit of plaintiff as soon as wheat fell to 90
cents, and you further find that the plaintiff did not deny
this statement, this would be evidence against him.”’

This instruction assumes that there was evidence be-
fore the jury that Marsh had stated in the hearing of
plaintiff that the money in question was in fact placed
in Eaton’s hands to be invested by him in a specu-
lation in which the bank had no concern, and that by
his silence the plaintiff had acknowledged the statement
to be true. It is quite probable that this was given
with particular reference to the testimony of the wit-
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ness Marquett, wherein he relates a conversation which
took place in his office between Marsh and himself, in
the plaintif’s presence, concerning this money. Mr.
Marquett testifies that at this interview Marsh stated,
among other things, that “ he was dealing in wheat mar-
gins and that he met Mr. High on the street and asked
bim if he did not want to go into a wheat speculation,
and he said he would go in $500.00; and then they went
to the Merchants Bank and gave the $500.00 to Eaton.”
This is the nearest approach that was made to what the in-
struction implies there was testimony to prove, and we
think it by no means warrants what was thus assnmed by
the court, especially in view of the fact disclosed by the
testimony of Mr. Marquett that the plaintiff “was
strenuously urging that he had deposited it in the bank
all the time.’

Indeed the testimony on this branch of the case shows
that on all occasions, and to all declarations made in his
presence that the transaction with Eaton was anything
else than a deposit in the bank, the plaintiff entered
very emphatic protests. We think the instruction was
not only unwarranted by the testimony, but had a direct
tendency to mislead the jury, and falls within the rule
laid down in Meredith v. Kennard, 1 Neb., 312, that
when the court in charging the jury gives an instruc-
tion not required nor called for by any evidence, and it
appears that such unnecessary charge was calculated to
mislead the jury the judgment ought to be reversed.
Case v. Ill. Cent. R. R. Co., 38 Iowa, 581. McLean v.
Clark, 47 Geo., 24.

The judgment is reversed and the cause remanded to
the district court for a new trial.

REVERSED AND REMANDED.
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Tre NeBrasga Raiway Co, PLAINTIFF IN ERROR, V.
L. VAN DyusEN, DEFENDANT IN ERROR.

1. Appeal from Assessment of Damages for Land Taken
by Railroad Company. In taking an appeal from the as-
sessment of damages for land appropriated by a railroad com.-
pany, to the district court, the appellant is not required by the
statute Lo execute an appeal bond.

2. : PLEADINGS NOT REQUIRED. In such appeal, it isnol neces-
sary to file pleadings in the case, in the district court—a jury is im-
paneicd by the court to hear the proofs and assess the damages

su~taized by the owner of the land taken by the railroad com-
pany.

Error from the district court for Richardson county.
Schoenheit & Reavis, for plaintiff in error.

W. W. Wardell, for defendant in error.

Gaxrr, J.

The county judge of Richardson county, upon appli-
cation of the plaintiff, selected and appointed commis-
sioners, as prescribed by law, to inspect the real estate
of defendant in said county, and assess the damages
which he sustained by the appropriation of his land for
the location, construction, and convenient use of the
plaintiff’s road. On the 27th day of January, 1876, the
commissioners made report to the county judge, and on
the same day the plaintiff gave notice of an appeal from
the assessment of damages made by the commissioners
to the district court, and within the time prescribed by
law for taking such appeal the plaintiff filed a tran-
script of the record and proceedings in the case in the
district court. In the meantime the plaintiff deposited
the amount of damages assessed with the county judge.
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November 21, in the same year, the defendant filed in
the district court his motion to dismiss the appeal, on
the ground, first, that “no appeal bond had been
filed in the case;’’ and, second, because the plaintiff
“had not prosecuted its appeal as provided by law.”
The motion was sustained, the appeal was dismissed,
and judgment rendered in favor of defendant for costs.
The plaintiff now complains that the court below erred
in sustaining the motion and dismissing the appeal, and
in rendering judgment in favor of defendant for costs.

In appeals from the assessment of damages in cases
like the one at bar, it is not essentially requisite to file
pleadings in the district court, and it has not been
usually the practice to do so, but upon the appeal being
taken and transcript filed a jury is impaneled to hear
the proofs and assess the damages sustained by the owner
of the land appropriated to the use of the corporate
company. The main question, then, in the case is—
whether an appeal bond is essential in order to perfect
the appeal and to give the court jurisdiction of the
cause. An appeal is exclusively a statutory right, and
must be regulated by the statute granting it. In 3
Bouvier’s Institute, 70, it said that an appeal ¢is regu-
lated entirely by the provisions of the act; it cannot be
extended beyond the plain and obvious import of the
statute granting it;” and hence, the prime element in
the interpretation of such statute is to ascertain and ob-
serve what the legislature exactly intcnded should be
done, in order to perfect such appeal. In the construe-
tion of the statute, the rule is to give effect to the inten-
tion of the legislature whenever such intention can be
ascertained by permitted legal means. Potter’s Dwar-
ris, 181. And no surmise or conjecture of any vbject
which the legislature may be supposed to have had in
view can be allowed to have any weight, unless such
object can be clearly ascertained from the plain language

13
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of the statute, and no subtle or forced construction can -
be resorted to for the purpose of limiting or extending
its operations.

Now, upon an examination of the various acts relative
to appeals, we find in the legislation of our state, that in
appeals from judgments of the county court, and from
decisions of commissioners appointed to adjust claims
in probate matters, from judgments of justices of the
peace, in both civil and criminal cases, from judgments
of police judges, and decisions of county commissioners,
the act granting an appeal, in each case specially pro-
vides for an appeal bond, the condition of such bond,
and by whom it shall be approved; and further, in re-

spect to appeals in equity causes, and cases in error from
" the district to the supreme court, an appeal bond is not
necessary, unless the party taking such appeal desires it
to operate as a supersedeas. Wherefore, it seems from
all the above cases, the statute in each case specially
provides for an appeal bond, prescribes the condition of
such bond, and declares who shall approve it. Surely
this course of legislation clearly indicates that the legis-
lative intent is that an appeal shall be regulated only
and wholly by the act granting it. And this rule of con-
struction is not only found in the uniform course of
legislation, but is supported by authority, and we think
it is the only safe rule.

Section 97 of the act relative to corporations pro-
vides, that from the assessment of damages for lands ap-
propriated by railroad companies ‘“either party may
have the right to appeal from such assessment to the dis-
trict court of the county in which such lands are sit-
uated, within sixty days after such assessment;* but it
does not require an appeal bond, or prescribe its condi-
tions, or declare by whom it shall be approved; nor does
the natural and obvious import of the langnage of the
statute imply any such conditions to be performed in
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order to perfect the appeal. It is not, therefore, to be
assumed that the legislature intended any such condi-
tions to be performed. On the contrary, the appeal
must be regulated only by the act granting it without
imposing upon the party any conditions or terms not
clearly within the statute.

The judgment ot the court below must be reversed,
and the plaintiff’s appeal reinstated.

ReverseD.

A. C. Ruporr & Co., PLAINTIFFS IN ERROR, V. R. L. Mo-
DoxaLp & Co. AND OTHERS, DEFENDANTS IN ERROR.

1. Attachment: AFFIDAVIT IN. An objection that affiant’s name
was omitted from the body of the affidavit, he having duly signed
it at the close, is technical merely, and no ground for dissolving
the attachment.

2. VENUE; AMENDMENT OF. The want of a venue, how-
ever, if taken advantage of by the defendant at the proper time,
is a fatal defect, unless cured by amendment. And when the
venue is omitted by mistake it is proper for the court to allow an

amendment in accordance with the facts.
8.

MOTION TO DISSOLVE; WHEN TO BE MADE. But to be
available the motion to dissolve in such case must be made be-
fore final judgment inthe action.

4. SUBSEQUENT ATTACHING CREDITOR. And a subsequent
attaching creditor, even if he could take advantage of this de-
fect at all, which we do not decide, is entitled to no advantage

over the defendant in this respect.

5. The true rule of practice in such case is, that
where property is seized under an order of attachment, and no
question of ownership is raised nor any fraud or collusion charged,
final judgment in the action concludes all inquiry by third per-
sons concerning the validity or regularity of the proceedings,
no matter how erroneous they may have been, provided the
court had jurisdiction.
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WAIVER BY DEFENDANT The defendant in attachment
may waive anything when it wiil cause no substantial injustice
to the other creditors, or is not intended to guard their rights,
and if he do so, a subsequent attaching creditor can take no ad-
vantlage of a former by reason of any such waiver.

Error from the distriet court for Seward county. The
opinion states the case.

J. B. Webster and L. C. Burr, for plaintiffs in error,

. cited Harrison v. King, 9 Ohio State, 388. Ward .

Howard, 12 1d., 158. Lane ». Morse, 6 How. Pr., 394.

Vincent v. People, 5 Parker, 83. Cook v. Staats, 18
Barb., 407. Patterson v. Gulmare, 2 Disn., 505.

Lowley & Leese, tor defendants in error.
Laxg, Cx. J.

The plaintiffs in error complain of the order of the
court below in adjusting the priorities of liens acquired
by several attachment creditors upon the property of
Frederick Bick, their common debtor.

Two of these attachments, one by Hundley, Judd &
Co., and that of McDonald & Co., were sued out and
levied upon the property in question, simultaneously on
the twenty-ninth of October, 1875. So that, as between
these, neither acquired priority. On the day following
Hundley, Judd & Co. sued out a second order of attach-
ment, and this wasimmediately levied, subject to the two
already upon the property. DBut the attachment on
which the claim of the plaintiffs in error is based was
not made until the thirteenth of November, and, asthe
sheriff retu rns, was subject to three others, as the statute
directs.

In none of these cases does it appear that the defend-
ant made any objection to the attachments, except in that
of McDonald & Co., wherein he moved a dissolution, but
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upon what ground the record does not disclose. This
motion, however, was overruled, and at the same time
leave was given to file an amended affidavit, which was
done without the least objection from Rudolf & Co.
Indeed these plaintiffs did not at any time question the
legality, nor the strict regularity of the prior attach-
ments, until after final judgments had been rendered
and the attached property had been ordered to be ap-
plied to their payment, when, on a mere motion for
the adjustment of liens, they asked that these prior
attachments be disregarded and theirs given precedence,
on the ground of certain alleged defects in the aflidavits
on which the orders were issued.

The ground of objection to the two attachinents of
Hundley, Judd & Co. was that the affidavits have no
venue, and to that of McDonald & Co. that the afliant’s
name, although duly signed at the close, was not inserted
in the body of the instrument.

Of this last objection all that need be said is, that it is
technical merely, possessing no merit whatever. The
signature at the close was enough, although as a matter of
form it is usunal for the draftsman to inser: the name at the

“commencement. But, even if this owmission were mate-
rial, it was wholly cured by the amended atlidavit before
referred to, wherein thisformality was strictly observed.
Stewart v. Carter, 4 Neb., 56+

The want of & venue, however, was a much more seri-
ous matter, and would undoubtedly have been fatal had
the defendant taken advantage of it in season, unless
cured by an amendment in accordance with the facts,
which it would have been proper for the court to have
allowed. Struthers v. McDowell, 3 Neb., 491, and cases
cited. DBut a motion to dissolve an attachiment cannot
be entertained after final judgment in the action has
been rendered. Our practice in this particular is con-
trolled by section two hundred and thirty-five of the
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code of civil procedure, which provides that “the de-
fendant may; at any time before judgment, upon reason-
able notice to the plaintiff, move to discharge an attach-
ment as to the whole or a partof the property attached.”
This being the rule as to the defendant in the action,
how is it with the plaintiffs in error? Even if it be con-
ceded that they could take advantage of this defect at
all—which is extremely doubtful—it is certainly clear
that they are entitled to no advantage over the defend-
ant in this respect.

Section two hundred and twelve of the code of civil
- procedure provides that ‘“an order of attachment binds
the property attached from the time of service.” Prop-
erty thus bound is in the custody of the law for the sat-
istaction of the claims for which it was seized, and the
lien thus created will continue, unless voluntarily relin-
quished, or discharged in one of the statutory modes.

The rule to be deduced from these provisions of our
law is, that wlen property has been seized under an order
ot attachment and no question of ownership is raised,
nor any fraud or collusion charged, final judgment in
the action concludes all inguiry by third persons con-
cerning the validity or regularity of the proceedings, no
matter how erroneous they may have been, provided the
court had jurisdietion.

In addition to this, it should be borne in mind that
the grounds upon which subsequent attaching creditors
may interfere as against a former, even before judgment,
are very few indeed, and while it may be true that the
exaet limit of interference is not definitely fixed, it is at
least well settled that they can take no advantage of mere
irregularities, although they may be such as would fur-
nish good ground for objection on the part of the defen-
dant. On this point the language of the court in Ward
v. Howurd, 12 Ohio State, 158, is so appropriate that we
canuot do better than to quote a single paragraph,
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wherein it is said: “It can with no propriety be claimed
that a subsequent attaching creditor is entitled to the
same latitude of objection to the proceedings of a prior
attaching creditor os the defendant in the action. On
the contrary, anything may be waived by the defendant
which is substantially no injustice to the other creditors,
or is not intended to guard their rights. They can take
no advantage of what may be properly regarded as in-
formalities or irregularities in the proceedings, though
constituting good ground for objection on the part of the
defendant. The objections, therefore, that a proper un-
dertaking was not executed, and that the facts were de-
fectively stated in the affidavit, were properly overruled
by the court. But the case must be one in which the
law allows an attachment. If it be not, the objection of
a subsequent attaching creditor stands on a like prinei-
ple as a want of jurisdiction, and would be equally avail-
able as collusion or fraud.”

The order of the district court being in full accord
with these views must be affirmed.

ORDER AFFIRMED.

‘WiLLiaM BAYS, PLAINTIFF IN ERROR, V. THE STATE oF
NEBRASEA, DEFENDANT IN ERROR.

1. Practice in Cases of Misdemeanor: compraIsT. If the
original complaint in a case of misdemeanor appealed to the
district court e lost, the court may order a new complaint to be
substituted covering the same offunse as shown by the justice's
{ranscript. -

2. Competency of Evidence. Onthe trial of a person charged
with the willful disturbance of a public school it is compctent
for the defendant to prove that he was a member of the district
school board, and that what he did was in pursuance of an order
of the board and in the honest discharge of his official duty. And
it is error to exclude such testimony.
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3. Powers of the School Board: Teacuer. The district school
board is specially invested by statute with the general care and
management of the school and the employment of the teachers,
and as ap incident to these powers, has a right to discharge a
teacher for incompetence, or for any other sufficient cause, at the
will and pleasure of a majority of its members.

Error from the district court of Lancaster county.
Tried before Pounp, J. The facts appear in the opinion.

Lamb, Billingsley & Lamberison, for plaintiff in
error.

I. The court erred in permitting the state to file a
substituted complaint. Ganaway v. State, 22 Ala., T72.
Reinlart v. State, 29 Ga., 522. Bradshaw v. Common-
wealth, 16 Grat., 507. Sometimes the court perinits a
copy to be filed, but it must be proved to be an exact
copy. This is a new and original complaint.

II. The court erred in ruling out all the evidence
offered by plaintiff in error, showing that he was a mem-
ber of the school board, and that in dismissing the
teacher he was acting only in the line of his ofticial duty,
And the court erred in giving the instructions asked by
the state, numbered one, two, three, four, five, six,
and in refusing the instructions asked by plaintiff in
error, which were to the effect that the board had power
to dismiss a teacher for sufficient cause, and that if the
jury became satistied that what the prisoner did at the
time he did in good faith, thinking the board had the
right to discharge a teacher, his action would not be
willful as a matter of law within the meaning of the stat-
ute under which the prosecution was brought.

First. 1f the boarc had power to dismiss, either for
cause or withou’ cause, and the teacher was dismissed
pursuani to the decision ot the board. and defendant did
nothing except in discharge of his duty, then the defen-
dant should have been acquitted.
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Second. If the board did not have power to dismiss
under the statute, yet if the defendant acted under the
belief that he had such power, the evidence would be ad-
missible as tending to eliminate the element of willfal-
ness orcriminal intent. Ramseyv. Riley, 13 Ohio Rep.,
157.  Schottgen v. Wilson, 48 Mo., 333. Wilkes v.
Dinsman, T How., 89. Reed v. Conway, 20 Mo., 22.
Jenkins v. Waldron, 11 Johns., 121.  Stewart v. South-
ard, 17 Ohio, 402.

Third. Willfulness is defined as signifying an evil
intent without justifiable excuse. It means not merely
voluntarily, but with a bad purpose; in other words it
means corruptly. 1 Bishop on Criminal Law, Sec. 428.
Chapman v. Com., 5 Wharton, 427, 429.  The State v.
Gardner, 2 Mo., 23. Commonwealth v. Kneeland, 20
Pick., 206,220. ZLawrence v. Sherman, 2 McLean, 488.

Fourth. The board had power to dismiss a teacher.

They could do so at pleasure. Statutes of 1867, Sec. 6,

page 353. Nebraska City v. Jones, 1 Neb., 176. K nowls
v. City of Boston, 12 Gray, 340. Eastman v. District
Township, 21 Towa, 591. They certainly have the power
to remove for cause. General Statutes, chapter 68, page
961, sections 43, 56, 82, and 63. Sections eighty-two
and ninety-one define the power and duties of county
superintendents, but give them no power to dismiss a
teacher. The power to employ teachers, which is given
to the district board, implies the power to remove. It

" was decided by the New York court of common pleas

that, under the local law prevailing in the city of New
York, the power to employ teachers carries with it the
power to dismiss them. Gildersleeve v. The Board of
Education, 17 Abb. Pr, 201. ~ The City of Crawfords-
wille v. Hays, 42 Ind., 208. Eastmanv. District Town-
ship, 21 lowa, 591.

George H. Rolerts, Attorney Gen:ral, and J. H.
Broady, for the State.
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Lagg, Cu. J.

The plaintiff in error was tried and convicted in the
district court, under the thirty-fourth section of the
criminal code, for an alleged disturbance of a public
school in district No. 21, in Lancaster county. The
case was brought into the district conrt by an appeal
from the judgment of a justice of the peace before
whow the case was first tried.

I. When the case was called for trial in the district
court, it was discovered that the original complaint sent up
by the justice in pursnance of the statute was lost and
could not be found. Thereupon, on motion of the dis-
trict attorney, but against the defendant’s objection, a
new complaint was substituted, npon which the trial and
conviction were had. And this presents the first question
for our consideration.

It is contended on the part of the plaintiff in error
that the distriet court had no authority to try him upon
any other than the original complaint; that the farthest
the court could rightfully go was to permita copy of the
original to be substituted. We are of opinion, however,
that there is no error in this particular, but on the con-
trary, that the course pursued by the court was emi-
nently proper.

The record recites that ¢ the original complaint having
been lost since the last term of this court, the district
atterney has leave to file a substituted complaint, cover-
ing the offense charged in the original information, as
shown by the justices’ transcript.” There is no pretense
that the new complaint is not confined to the. identieal
offense charged in the one certified by the justice of tie
peace, and it scems impossible thereture that the deivn-
dant could have "been prejudiced in the least by the
course taken. DBut we think our statnte, although it
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does not in direct terms provide for this particular con-

tingency, clearly recognizes the practice here adopted.

Section 823 of the criminal code provides that ‘the

district court shall hear and determine any cause under

this act, brought by appeal from a magistrate upon the

original complaint, unless such complaint shall be four.d

insufficient or detective, in which event the court, at any
stage of the proceedings, shall order a new complaint to

be filed therein, and the case shall proceed thereon the
same in all respects as if the original complaint had not
been set aside.” 1t is evident that, under this provision,

no matter how utterly deficient the complaint sent up-
by a magistrate may be, even if totally wanting in the

essential requisites to show the offense intended to be

charged, the prosecution will not be thwarted, but “the
court shall order a new complaint to be filed,” upou

which the trial must proceed.

This section establishes a positive rule of practice by
which the courts are of course bound whenever the
original complaint is found to be defective. And it docs
more than this—it furnishes a safe guide to the courts in
matters of practice whenever a contingency shall arise,
which, although not within the letter, is clearly within
the spirit of the statute. In the practice of the courts
contingencies not unfrequently arise which the legisla-
ture has not anticipated by any suitable provision. These
must be met by some general or special rule of court
suited to the exigency, and which shall protect suitors
in all their legal rights. It seems to us that there 1s
quite as much necessity and reason for the substitution
of a new complaint when the original is lost as there is
when found to be merely defective in form or in sub-
stance.

It was conceded by counsel for the plaintiff in error
that, under the circumstances, the substitution of an
exact copy of the first complaint would have been good
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practice, and justifiable. But we are unable to see how
it could make any possible difference to the accused
whether the complaint upon which he was tried were a
copy of the original, or a new one charging the same
offense and no more. There would be a distinction
perhaps, but no real difference. '

IT. Several objections were taken to the rulings of
the court upon the admission of evidence; these may all
be considered together. The record shows that a great
deal of testimony was offered, both by way of cross-
examination of witnesses called on behalf of the state,
and by the direct testimony of those called by defendant
to show that certain meetings of the district school
board, of which the accused was a member, had been
held at which certain charges preferred against the pros-
ecuting witness as teacher were considered; that finally
on the morning of the day of the alleged disturbance,
before the hour for opening the school had arrived, her
discharge as teacher and the closing of the school had
been decided upon at a meeting of the board held at the
school-house, and that whatever the defendant said or
did was in pursuance of the resolution and order of the
board.

We do not see upon what ground this testimony could
have been excluded. It inay have been upon the theory
that the district board was not vested with the authority
to discharge the teacher. But even if this were so, it
would still be competent evidence, under the issue, for
the purpose of showing that the defendant acted under
the honest belief that in what he did he was but per-
forming an official duty which the law enjoined upon
him. This testimony was clearly admissible on this
ground alone.

But we «hink the testimony was competent, and should
have been admitted upon the broader ground, that, if
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true, it would have established for the defendant a com-
plete justification. By section 45, of the general school
laws (Gen. St., 968), the members of the district board,
or a majority of them, are empowered to hire  qualified
teachers” in the name of the district. And by section
56, the board is given “the general care of the school,
and may establish all needful regulations for the man-
agement not in conflict with the rules prescribed by the
superintendent.”

This language is somewhat general, but we think the
authority is clearly implied for the board to discharge a
teacher who, for any reason, is found to be incompetent.
The authority to terminate the employment of a teacher
must rest somewhere, and in the absence of ar express
provision on this subject it should, we think, be gov-
erned by the general rule of the common law applicable
in analogous cases, and be held to reside with those whose
duty it is to represent the district in making the con-
tract, and who are also directly responsible for the suc-
cessful management of the school. By the common law,
if a servant neglect the duties of his employment, or is
incompetent to perforin them with reasonable skill, he
may be discharged at once, although hired for a definite
time which has not yet elapsed. And when a servant is
formally discharged, even although it be without ade-
quate cause, he cannot continue the service against the
will of his employer, but must seek redress by an action
for damages. But notwithstanding the persistent ef-
forts of the prosecution, supported by the rulings ot the
court, to keep it from the jury, the fact appears, that
the defendant, in all he did, was acting as a member of-
the-school board, and in pursnance of a resolution pre-
viously adopted by a majority of its members. It ap-
pears also that the three members of the board were all
present in the school-room on the arrival of the teacher,
and that they at once informed her of the action of the
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board, and that the school was closed; but she refused
to submit to their decision, called the scholars to order,
and went on with the school for that day. In view of
these facts we see nothing in the conduct of the accused,
even in its worst aspect, which would amount to a will-
ful disturbance of the school.

ITI. As to the alleged errors in the matter of inetruc-
ting the jury, but little need be said. Itis evident that-
the court labored under the same misapprehension of
the law of the case, as it did in the admission of evi-
dence. The judge was evidently impressed with the
idea that the district board had no power either to dismiss
the teacher or to stop the school. Most of the instrue-
tions given were calculated to bring this fact promi-
nently before the jury, and to give them to understand
that the fact of Bays being a member of the school
board, and that he was but carrying out its orders in
what he did, could have no bearing whatever in the de-
cision of the case. 1In this there was manifest error.

There were several instructions requested for the de-
fendant, and refused, which stated the law correctly, but
as they bear upon the same point, and are really but
different forms of statement of the same proposition,
we will notice but two of them. These were as follows:

“1st. If the jury find from the evidence that the de-
fendant William Bays was one of the board of directorg
in said school distriet, and that said local directors had
met and decided that Miss Paschal, then teaching said
school, should be dismissed, and the school closed; and
that the complaining witness, Olive Paschal, was
teacher of said school, and the acts complained of were
done honestly in his official character, as a member of
said school board, and in an orderly manner, then you
will find the defendant not guilty.”

“2d. The jury are instructed, as a matter of law,
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that the directors of school districts have a right to dis-
charge and dismiss a teacher of public schools, hired by
them, on account of incompetency of teacher, or for any
sufficient cause, at their own will and pleasure, and close
the school.” .

It is true that the evidence in justification of the de-
fendants’ conduct was not very tull or complete. But
this was owing, doubtless, to the exclusion of the prin-
cipal portions of it by the court. There was enough,
however, to form a basis for these instructions, and it
was error to refuse them. The testimony was ample to
have warranted the jury, under proper instructions, in
the return of a verdict of not guilty. '

For these reasons the judgment is reversed, and a new
trial awarded.

MaxweLL, J., dissenting.

I cannot concur in that portion of the opinion of the
court which holds that a school board having made a
contract with a teacher for three months service, inay at
the expiration of two months, at their mere whim or
caprice, dimiss the teacher and close the school. Section
forty-five of the sechool law (Gen. Statutes, 968) provides .
that: “The director, with the consent and advice of
the moderator and treasurer, or one of them, or under
their direction if he shall not concur, shall contract with
and hire qualified teachers for and in the name of the
distriet, which contract shall be in writing, and shal]
have the consent of the moderator and treasurer, or one
of them, endorsed thereon, and shall specify the wages
per week or month, as agreed by the parties, and a du-
plicate thereof shall be filed in his oflice; provided, that
if the director shall refuse to make and sign such con-
tract when so directed by the moderator and treasurer,
then it may be made and signed by the moderator and
treasurer.”
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Section forty-nine provides that : “The director shall,
with the concurrence of the moderator and treasurer, or
either of them, provide the necessary appendages for the
school-house, and keep the same in good condition and
repair during the time school shall be taught in said
school-house.”

Section fifty-six provides that : “ The district board
shall have the general care of the school, and may es-
tablish all needtul regulations for the management not
in conflict with rules prescribed by the superintendent.”

Section eighty-one provides that: “The county super-
intendent shall grant certificates in such form as shall
be preseribed by the state superintendent of public in-
struction, licensing as teachers all persons whom, on
thorough and full examination, he shall deem qualified
in respect to good moral character, learning, and ability
to instruet and govern a school.”

Section eighty-two provides that: “The county
superintendent may revoke any teacher’s certificate for
any reason which would have justified the withholding
thereot’ when the same was given, as for gross negligence
of duty, or for incompetency or immmorality.”

The law authorizes the employment of such persons
- only as have passed a satisfactory examination and have
received a certificate from the county superintendent,
licensing them to teach. A person possessing such cer-
tificate may enter into a contract with a school board to
teach school for a specified length of time, and unless his
certificate is revoked for cause, may enforce such con-
tract against the district.

This is admitted. But it is contended that although
the district will be liable on such contract, yet the bvard
may at any time discharge the teacher without cause, and
employ another, or close the school, and that a servant,
although hired fur a definite period which has not elapsed,
may be discharged tor cause or without, and cannot con-
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tinue the service against the will of the employer. It is
conceded that no express authority is given by statute for
the exercise of these powers, but it is claimed that it
may reasonably be inferred from the authority of the
board to have the general care of the school, and to es-
tablish needful rules and regulations for the manage-
ment thereof. It seems to me that this power merely
authorizes the school board to provide needful rules and
regulations for the government of the school, and what-
ever is necessary to secure good order and promote the
advancement of the school. Had the legislature intended
to give school boards authority to discharge teachers at
pleasure, it is but reasonable to suppose that such au-
thority would have been given in express terms. The
school boards are mere trustees for the school distriets.
They possess no powers except such as are expressly
given by statute, or are necessarily implied. The district
is liable for their acts only when they act within the scope
of their authority, and is not liable for their torts, and
ought not to be required to pay for the services of
teachers discharged by them without sufficient cause.
If the person employed by them as a teacher is found
not to possess the necessary qualifications to teach, the
remedy is by a re-examination of such teacher before
the county superintendent. If on such re-examination
it is found that such person has not a good moral char-
acter, or has not the necessary qualifications in respect to
learning or ability to teach, his certificate should be re-
voked. DBut it is said that county superintendents ne-
glect their duty, and that certificates are issued to un-
worthy persons. The answer to this statement is, that
the law presumes that an officer will properly discharge
his daty. A person licensed to teach, who has entered
into a written contract to teach school in a certain dis-
trict for a definite length of time, may reasonably sup-
pose that such contract is as binding on the school dis-
14
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trict as on himself, and that during the existence of such
contract he cannot be dismissed merely because a major-
ity of the school board are unreasonable or unjust. In
such a case where a teacher is dismissed, the mere pay-
ment of the amount due on the contraet is no compensa-
tion for the injury to his reputation. Bat the injury is
not restricted to the teacher. A school district accus-
tomed to discharge its teachers on trivial pretexts is
seldom harmonious, makes but little advancement, and
not unfrequently is controlled by the ignorant or vicious.
The judgment ot the district court should be gffirmed.

REVERSED AND REMANDED.

Praese PoPr, PLAINTIFF IN ERROR. v. RicmarD HoOPER
AND WIFE, DEFENDANTS IN ERKOR.

1. Contract: Mortgage: SPECIAL STIPULATION. When a debt
is divided into several puyiments, 10 be mule at different perinds
of time, and the prties contract that upon a failure to make any
one of the payments when it becomes due, the whole amount of
the debt shali become due and payable, the court is bound to
give effect Lo their contract. Suca coadiiion of payment 1s not
in the nuture oi' a forfeitare. )

2 Judgment: vacarixe. In an original action in equity to va-
cate a jud sim2nt or decree, if the ground of complaint is not the
result of fraud on the part of the piaintiff, or some circumstance
beyond the contro! of thé defendant, but is occasioned by the
fault, negiigence, or want of ordinary diligence on the part of
the defendant, he will not be permitted to deny the correctness
of the judsment or decree, or to renew the controversy.

8. Married Woman’s Act. The common law disability of a mar-
ried woman having been removed by section three of the act of
June 1, 1571, she no ionzer comes within the protection of sub-
division tive of section six hundred and two of the civil code.
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Error to the district court for Dodge county. Tried
below hefore Posr, J., who rendered judgment in favor
of the defendants in error setting aside and vacating a
former decree against them in said court at the October
term, 1875,

The decree thus vacated was rendered in an action be-
gun September 14, 1875, summons in which was made
returnable “by the eighteenth day of October, A.D.
1875, default taken, and decree entered October 20,
1875.

Martow & Munger, for plaintiff in error, cited
Bank of U. S.v. Moss, 6 How., 3l. Green v. Hamil-
ton, 16 Md., 317. Stanclift v. Norton, 11 Kan., 222.
Crane v. Ward, Clarke’s Ch., 393. Covington Bridge
v. Sargent, 27 Ohio State, 233. Hackworth v. Zollars,
30 Towa, 438. Pierce v. Anecland, 9 Wis., 30. Lina
Insurance Co. v. McCormick, 20 Wis., 265.

Marshall & Sterrett, for defendants in error.

The summons in the foreclosure case required the an-
swer to be filed by the eighteenth of October, 1875, the
statute providing that the defendant shall answer “on or
before the third Monday.” Weclaim that the word “by”’
excludes the third Monday, and the preceding day being
Sunday two days are in effect excluded. ¢ By a certain
day, excludes that day.” 1 Barrell’s Law Diec., 236.
Rankin v. Woodsworth, 3 Penn., 48. Crowell v. GQall-
oway, 3 Neb., 318.

The summons being void, the court acquired no juris-
diction over the person of the defendants. The fact that
Gray & Briggs were looking at the papers in the case
constituted no appearance, and none other is attempted
to be shown. The fact that a default was entered shows
no appearance of the defendants. The filing ot the stay
of execution is no waiver, because the only things that
such filing waived are limited by statute to proceedings
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in error or appeal. Ewpressio unius est exclusio alterius.
If we are correct in these views, then it follows that the
decree was irregular in that the court did not have juris-
diction over the persons of the detendants, by reason of
the defective summons.

The decree was for $100 and 150 acres of land more
than was claimed in the petition, and therefore irregu-
lar, and should be vacated: 1 Tidd’s Practice, 612.
Hall v. Towne, 45 111, 495. M eisse v. McCoy, 17 Ohio
State, 230. Freeman on Judgments, 69. AMillsv. M<l-
ler, 2 Neb., 318. The cases cited by plaintiff in error
as to the stipulation in the mortgage that a failure to
make one payment the entire amount wounld become
due, are, as we understand these cases, not in point. For
in these cases there was no forfeiture of a large amount
or any amount of unacerued interest, as in the case at
bar. 9 Mich., 350.

Gaxrr, J.

This action was commenced by petition in equity in
the district court by defendant in error to vacate a de-
cree of foreclosure and order of sale rendered at the
October Term, 1875, of said court. The grounds alleged
for vacating the decree are in substance as follows: That
the decree included the entire amount of the debt se-
cured by the notes and mortgage, though only a part of
the same was then due; that the decree was taken for
more than the whole amount of such debt, and for too
much interest; that defendant, Elizabeth Hooper, was a
married woman, and the summons was irregularly is-
sued. The plaintiff denies the allegations of the peti-
tion, except that defendant Elizabeth Hooper was a mar-
ried woman, and denies that the decree included more
land than is described in the mortgage; and then sets
up as new matter that the defendants employed counsel
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to appear for them in the foreclosure case, who had the
cause passed for several days by the court, and examined
the matter before the decree was taken; that defendants
entered a stay of the order of sale, and thatin December,
1875, the full amount of the decree was satistied and
discharged of record.

It appeared that the summons was technically defec-
tive in form, which defect might perhaps have been ta-
ken advantage of upon motion by the defendants, but it
was no such defect as bars the jurisdiction of the court
over the subject matter and the defendants.

It appears by the evidence that counsel was employed
by defendants in the foreclosure case, at whose request
the cause was passed several days by the court, and that
after the decree was taken the proper stay was entered;
and the evidence further shows that the plaintiffadvanced
and paid other large sums of money for the defendants,
and that the parties, on or about the first day of Decem-
ber, 1875, had a settlement of all their matters, ineluding
the amount of the decree of foreclosure at $4,473.14, and
found the sum total due plaintiff’ by defendant. Richard,
to be $3,400, for which amount the defendant gave
plaintiff a new note, and to seenre the same executed
and delivered to her a mortgage, including the lands in
the former mortgage and other lands; that this “new
note was given to pay oftf the judgment and decree,”
and secure the amount thereot and other sums advanced
and paid by plaintiff for defendants, and that ¢ the de.
cree was satistied and receipted in accordance with the
terms of the settlement.” and discharged of record.

The mortzage on which the foreclosure was had con-
tained a stipulation “that if any of said notes become
due and remain unpaid for ninety days thereafter the
whole of said notes atoresaid shall become due,”’ and
also for the payment of an attorney’s tee of one hundred
dollars in case of a toreclosure ot said mortgage. Now
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in respect to this stipulation, it is only necessary to ob-
serve that the parties, being competent to contract,
could legally contract as to the time and mode of* pay-
ment of the notes, and having done so, and fixed the con-
ditions upon which the payment of the notes must be
made, the court is bound to give effect to their contract
according to the terms therein expressed. Such condi-
tion of paymentis not in the nature of a forfeiture. The
debt only as shown by the face of the notes was required
to be paid, and therefore there can be no forfeiture to be
relieved from. Hall v. Gouveneur, 4 Ed. Ch., 208.
Noyes v. Clark, T Paige, 179.  Vallentine v. Wagoner.
37 Barb., 60. Sancliftv. Norton, 11 Kan., 222,

In Zieman ». Hinman, 16 Ill., 404, referred to by
counsel for defendants, the court merely decided that
upon the contract involved in the case the recovery of
interest from the commencement of the action was not
authorized by the statute; and in Crane v. Dwyer, 9
Mich., 352, “ the case made by the bill is a forfeiture of
one of the defendants of all her rights in a contract made
with complainant for the purchase of a lot of ground,”
and it was held that equity will not lend its aid to en-
force such a forfeiture. These cases do not, either in
principle or fact, apply to the case at bar.

Again, it is alleged as cause for wacating the decree
that it included too much interest. Five notes were
given by defendants to plaintiff, to secure which the
mortgage was execnted; and it appears that interest up
to the time each note respectively became due was in-
cluded as part of the principal, and that the decree was
taken for the amount as appeared on the face of the
several notes, without deducting therefrom the interest
from that time until the time they would severally Le-
come due. And this constitutes the main subject of
complaint, and presents for consideration the question
whether, after permitting the decree to be so taken by



OCTOBER TERM, 1877. 183

Pope v. Hooyer.

their own negligence and disregard of the process of the
court, and after several terms of the court had passed, the
defendants are entitled to have the decree vacated for this
cause by original petition. The gravamen of the action
is to vacate a decree by original petition long after the
term has passed at which it was rendered by the same
court. 1n Scbbold v. United States, 12 Peters, 492, it is
said that “no principle is better settled, or of more uni-
versal application, than that no court can reverse or
annul its own final decrees or judgments for errors of
facts or law after the term in which they have been ren-
dered, unless for clerical mistakes, from which it follows
that no change or modification can be made which may
substantially vary or affect them in any material thing.
Bills of review in cases of equity, and writs of error coranes
vobis at law are exceptions.” Andin Brooks Admr. v.
Love, 3 Marsh., 7, it is said: «“It is well settled as a
general rule, that the chancellor (except in cases special-
ly provided for by statute) cannot open, alter, or reverse
a final decree after the expiration of the term at which
it was rendered, unless upon bill of review, or bill or pe-
tition impeaching the decree for fraud.” Bramlett’s
heirs v. Pickett’s heirs, 2 A. K. Marsh, 11.  Davone v.
Fanning, 4 John Ch., 203. Murrayv. Murray, 5 John
Ch., 69. Bank of Va. v. Craig, 6 Leigh, 439. It
seems that in such case, the remedy is by bill or peti-
tion for review, writ of error, or appeal, as either may
be appropriate or allowable by law, or by some other
mode specially provided by statute.” But, further, it
appears quite clear from the evidence that the defendants
had ample opportunity to make defense to the whole or
part of the demand against them in the foreclosure
case; and although they had counsel employed in the
foreclosure case, yet they disregarded the process of the
"court, and manifested great negligence and indifference
in respect to the matter; and in such case, has a court



18¢ SUPREME COURT OF NEBRASKA,

Pope v. Hooper.

of equity under the well settled rules of law, power to
grant him the relief he asks? '

In Horn v. Queen, 4 Neb., 113, 114, it is said that
“equity, will grant relief in a proper case where fraud
has been practiced by the successful party in obtaining
the judgment, or where from accident or unavoidable
circumstances, without fault on the part of the party
applying therefor, a full and fair trial has not been had.”
And on this ground a new trial was granted in this case;
but, after citing the case of Liedy v. Heirs of Ludlow,
4 Ohio St., 493, with approval, in which it is held that
‘“before a court of chancery will order a cause to be re-
heard at law they will require the complainant to show
that he used due diligence in preparing and conducting
his defense at law, and that he was prevented from then
making it by circumstances beyond his control,” it was
by the unanimous opinion of this court said that: « We
think this is clearly the law tha¢ @ party mus: have done
all he could under the circumstances, that he has not
been neqligent, and that he must show he has a d:fense to
the act/on.” This is a precise statement of the rule,
and is substantially reiterated in the same case, brought
a sccond time to this court, and reported in 5 Neb., 472.
And in Green v. Henidlton, 16 Md., 329, 331, it is held
that if the defendant ‘absents himself he has no better
standing in court afterwards than a defendant who de-
fends his caunse,” for “to allow a defendant who was
absent withont any fault on the part of his adversary
to come in after the term and have redress would be re-
versing the maxim, vigilantibus et nondormientibus jura
subveniunt.”

But the principle is not questioned that power to set
aside judgments and decrees, upon sufticient showing by
motion made during the term at which they are ren-
dered. is a common law power incident to courts of
record; and that upon motion after the term has passed
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this power may be exercised to correct clerical mistakes
or irregularities so as to reform a jndgment, but not to
vacate it, or to make any change or modificaticn that
may substantially vary or affect it in any material thing.
unless by some circumstance beyond the control of the
defendant, and without any negligence on- his part, he
was prevented from having a fair trial. Hence, if the
canse of complaint is not the result of fraud on the
part of the plaintiff, or of some circumstance beyond the
control of the defendant, but is occasioned by the fault,
negligence, or want of ordinary diligence on the part of
the defendant, he will not be permitted to deny the cor-
rectness of the determination, or to renew the contro-
versy. This seems to be the well settled rule founded
on both principle and authority, and to be of universal
application, and if it were not so, it is quite manifest
that litigation would be fruitless and endless. Ilack-
worth v. Zollars, 30 Towa, 486. Foster v. Wood, 9
John. Ch., 89. Pierce v. Kneeland, 9 Wis., 31. Catlin
v. Rolinson, 2 Watts, 380. Bank of U. 8. v. Mass.,
6 How., 38. 39 Cal, 308. 44 Mo, 570.

In Huntington v. Finch & Co., 3 Ohio State, 447-8,
it is held that the court « has control over its own orders
and judgments during the term at which they are ren-
dered, and the power to vacate or modify them in its
discretion. But this discretion ends with the term, and
no such discretion exists at a subsequent terc1 of the
court. And the power of the court to set aside or va-
cate its judgments subsequent to the judgment term is
governed by settled principles, to which the action of the
court must conform. It is well settled in this court
that a judgment may be vacated or set aside, on motion
at a term subsequent to the judgment term, for irregu-
larity or improper conduct in procuring it to be entered;
and this has become one of the accustomed and settled
remedies for relief against judgments wrongfully ob-
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tained, where the impropriety or irregularity has not
been superinduced by the fawlt or neyligence of the
judgment debtor.” In Bunkw. Doty, 9 Ohio State, 509,
the court siy: *“The record shows that the common
pleas, in fact, had no jurisdiction of the persons of the
defendants.” In principle then, it seems the Ohio cases
are in harmony with the general rule, and have not de-
parted from it.

Again, it is to be ohserved that “in accordance with
the terms of the settlement” mnade Letween the parties
subsequent to the rendition of the decree, the new note
and mortgage were executed and taken in satistaction of
the decree complained of, and that by the terms of this
settlement and contract the decree was receipted and
discharged. No ground is stated or prayer made in the
petition to set aside this discharge of the decree, and
until this is done, it is difficult to perceive how the court
can vacate a decree which is discharged. It must there-
fore follow as a necessary sequence, that when a decree
is fully satisfied and discharged it can have no more
legal effect than if it never had been rendered, and
hence, if there was any sufticient ground to restore the
parties to the relations existing between them betore the
decree was rendered, should not the satisfaction and dis-
charge of it be first removed?

Some clerical mistakes or irregularities occurred in
the foreclosure case, but as this action is to vacute the
decree, and as they could not, in any view of the case,
be reformed in this kind of action, it is not necessary to
express any opinion in regard to them. It is, however,
urged in the argnment for defendants, that as defendant,
Elizabeth Hooper, is a married woman, being the wife of
Richard, the other defendant, this action by original
petition may be maintained under subdivisions thiree
and five, of section six hundred and two of the civil
code. Conceding that this statute may be strictly ap-
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plied to an action in equity, it must still be observed,
that subdivision three seems to be merely declaratory
of the common law power incident to courts of record—
a power which may, in a proper case, be exercised for
the correction of clerical mistakes, ete.; and section six
hundred and four requires that “ proceedings to correct
mistakes, ete., shall be by motion;” hence the case at bar
does not come within this subdivision. And the power
to vacate or modify judgments under the provisions of
subdivision five is confined to *erroneous proceedings
against an infant, married woman, or persons of unsound
mind;?’ and this provision ‘was intended for the protec-
tion of persons subject to legal disability, but by section
three of the act of June 1, 1871, it was enacted that
“a married woman may, while married, sue and be sued,
in the same manner as it she were unmarried.” There-
fore this act of 1871 has wholly removed the cominon
law disability of a married woman, and consequently
she no longer comes within the protection of the pro-
visions of this subdivision; nor does the case at bar
come within any of the other provisions of section 602.

Finding no cause, either in law or fact, to justify
the court in vacating the decree, and as this caseis
brought into this court upon error, and not by appeal,
the decree rendered in the court below in the case at bar
must be reversed, and for the reasons given in .this
opinion it is now ordered adjudged, and decreed that
the defendant’s cause of action be dismissed with costs.

Laxkg, Ch. J., concurs.

MaxweLL, J., dissenting.

This is a proceeding under subdivisions three and five
of section six hundred and two of the code, to set aside
the judgment and default, and permit the defendants to
answer the petition,
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That a great wrong has been committed against the de-
fendants in this case there is no question. The original
indebtedness was $3,200, for which five notes secured by
mortgage were given, payable in one, two, three, four,
and five years, with interest at twelve per cent per an-
num, the interest being added into each note. The
notes were dated March 12, 1874. A decree of fore-
closure -was rendered in October, 1875, for the entire
amount of the notes, principal and interest, amounting
to about the sum of $4,500. While in ny opinion the de-
tfendants are entitled to relief on other grounds, I will
only discuss the question of estoppel.

The judgment of a court of general jurisdiction di-
rectly upon the point in issue is, as a plea in bar, or as
evidence, conclusive between the same parties; but the
judgment is couclusive only in the matter which was
directly in issue in the former trial. Such a judgment
is not evidence of any matter which came collaterally
in question, although within the jurisdiction of the court,
The matter in issue is that upon which the plaintiff
predicates his action and which the defendant contro-
verts by his answer. The decree in this case was for
$100 more than the amount claimed in the petition,
and embraced one hundred and fifty acres of land not
included in the petition. These errors could scarcely
have been the result of mistake, yet we are told that the
decree is final and conclusive unless fraud is shown.

The rule is well settled that a plaintiff cannot have
other or greater relief than the case made by his plead-
ing will warrant, and the decree must conform to the
prayer and cannot exceed it.

In Huntington & McIntyre . Finch & Co., 3 Ohio
State, 448, it was held that a judgment may be vacated
or set aside on motion, at a term subsequent to the
judgment term, for irregularity or vinproper conduct in
procuring it to be entered.
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In the case of the Bank ». Doty, 9 Ohio State, 503, '
judgment was rendered against the defendants in Sep-
tember, 1865. At the same term L., one of the defen-
dants, filed a motion to set aside the judgment. The
hearing on the motion was continued until the second
term thereafter, when the motion, by leave of court, was
amended by making one T. a party thereto, and assign-
ing five reasons for setting the judgwent aside. The
motion was sustained. The court say: ¢ Such a motion
prior to, as well as since the code, might be made at the
term in which such judgment was rendered. or at a sub-
sequent term.”’ In that case L. & T., the moving par-
ties, had paid the judgment before it was set aside. The
court held that in order to make it a voluntary payment
there must be a concurrence of both volition and know-
ledge. If paid voluntarily, but in ¢gnorance of the facts
affecting its validity, or if the payment was not volun-
tary, though the party paying was aware of the facts
rendering it invalid, such payment did not preclude the
judgment debtor from questioning its validity. In Af-
ernathy v. Latimore, 19 Ohio, 288, the court held, that
errors of fact are corrected by the court where commit-
ted. That court has the power, and upon proper show-
ing should set aside or vacate a judgment effected there-
by, on motion, and let the detendant in to defend.

In Horn v. Queen, 4 Neb., 113, it was held that equity
will only grant a new trial in cases of newly discovered
evidence, surprise, fraud, or the like, where the party is
deprived of the means of defense by circumstances be-
yond his control. In that case the plaintiff was sued
betore a justice of the peace, and a copy of the summons
left at his residence during his absence. On the day of
the trial he returned home. but, as alleged in the petition,
“too ill to give the matter any aitention, which illness
continued for more than ten days.”” On demurrer to the
petition it was held that a new trial should be granted,
as the justice court could give no relief.
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The rule laid down in the opinion of the majority of
the court in this case is doubtless correct so far as it
applies to cases where a defendant has answered and
a trial has taken place on the pleadings and proof. DBut
a different rule prevails where a decree is irregularly
taken by default.

In an action of foreclosure it is not necessary to en-
dorse the amount claimed on the sunimons. Watson v.
McCartney, 1 Neb., 131. But the defendant need not
appear in the action if the petition truthfully sets forth
the cause of action. He may rely upon the court to see
that a decree is rendered conformably to the petition.
The journal entries are usually prepared by attorneys,
who, being officers of the court, are amenable to it for
the proper discharge of their duty. If a mistake is
made in any respect the court certainly has the right to
correct it at a subsequent term. Suppose a decree is
taken on the last day of the term against a party in de-
fault for an amount greater than the facts stated in the
petition will warrant, and the court immediately there-
after adjourns, is the defendant bound by such a de-
cree unless an appeal is taken? Or, may he not apply to
the same court at a subsequent term to correct the error?
1 think he may.

A decree for too large a sum, or embracing matters
not in controversy, cannot be considered the deliberate
judgment of the court. And when there has been an
irregularity in taking the judgment, or fraud, imposition,
or mistake in obtaining the same, the judgment should
be setaside. And the proper remedy in such cases is
by motion, as the errors frequently do not appear in the
record, and therefore cannot be reviewed on error.

Here the decree was rendered for a sum not warranted
by the facts set forth in the petition, and without an ap-
pearance on the part of the defendants. It istrue thatan
attorney afterwards took a stay of the order of sale, and
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although this may be an appearance in the case, so far as
the husband is concerned, it cannot be considered as
waiving the right of the defendants to the full time to
answer. The entry of satisfaction of the decree on the
journal of the court by the attorney for the plaintiff
certainly did not bind the defendants nor conclude then.

In this case it is sought to set aside the judgment and
default, and allow the defendants to answer the petition
of the plaintiff. The district court in furtherance of
justice has found that they should be set aside and the
defendants be permitted to answer, and I think that the
court did not err therein. The wife at least has never
appeared in the action, and the fifth subdivision of sec-
tion six hundred and two of the code expressly provides
that a married woman shall be entitled to the benefit of
this section.

It is contended that as the statute has changed the
common law rule in this state by permitting a married
woman to sue and be sued, that therefore this section has
no application. It is a sufficient answer to say that the
law does not favor a repeal by implication, and that if
the two sections are not inconsistent with each other
they will be permited to stand; and that is the rule laid
down by this court in The People v. Weston, 3 Neb.,
893. White v. The City of Lincoln, 5 Neb., 614.

But the husband has made no such appearance as pre-
cludes him from seeking to set aside the judgment, and
a settlement made by him in ignorance of the real jfacts
in the case does not, and ought not to prevent him from
availing himself of the defense that the decree was taken
for too large an amount, and that it included land not em-
braced in the petition. As tothe latter,in all probability
the decree is anullity, but a party in such a case has a right
to have the cloud created thercby removed.

As to the objection made by this court to the form of
proceeding, it is sufficient to say that although verified
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like a petition and in that formn, yet it brings the irregu.-
larity before the court, and as no objection has been made
by the parties on that ground it is not the business of
the court to do so. Zwrner v. Althaus, ante page 5+.
The great object of the law is to administer justice, and
although it must be administered according to the rules
of law it must not be sacrificed for mere torms. In this
case it is evident that great injustice has been done and
that the district court has applied the proper corrective.
The judgment should be affirmed.

DrcrREE FOorR PLAINTIFF IN ERROR.

Hexry T. CLARK, PLAINTIFF IN ERROR, v. WILLIAM
L. DAYTON, THE BOARD OF COUNTY COMMISSIONERS OF
Burraro county, Patrick Warss, J. E. CHIDESTER,
AND GEORGE FLEHARTY, COMMISSIONERS THEREOF, AND
JosEP SCOTT, COUNTY CLERK THEREOF, DEFENDANTS.

1. Pleading: AVERMENT OF FRAUD: An allegation in a petition
that a claim presented to the county commissioners for allowance
“was unjust and was audited and allowed through fraudulent
and undue means,” is too general for either the admission of
proof, or the entry cf a decree establishing fraud against any of
the parties to the transaction.

2. County Bridges: POWER OF THE COUNTY COMMISSIONERS.
Section sixteen of the road law, as construed by this court in the
case of The People v. Commissioners of Buffulo county, 4 Neb.,
150, applies to contracts for erection of bridges as well asto those
for the improvement of roads, and prohibits the commissioners
from entering into a contract for the expenditure of more than
double the amount of money on hand to the credit of the bridge
fund.

8. H : While it is true that the general road fund may
be lawfully applied to the erection or reparation of permanent
culverts and bridges, it is zo¢ true tha. the bridge fund raised
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from the five mills levy, under section fifteen, can be used in the
general improvement of roads, but must be devoted exclusively
to the object for which this levy may be inade.

The contract in this case provides for the pay-
ment of the cost of the bridge, in excess of the nine thousand
dollars received in county bonds, by warrants drawn on the
bridge and road funds. The petition alleges the want of suffi-
cient money in the road fund to justify the contract, but no men-
tion whatever is mude of the condition of the special bridge
fund. Held, that for this omission the petition was fatally de-
fective.

: Although this contract was illegal by reason of the
failure of the comumissioners to advertise for proposals under a
plan and specifications, still the contractor having completed the

" Lridge, and the same having been accepted by the commission-
ers, he is entitled to compensation. Under such circumstances
payment will not be enjoined at the suit of a taxpayer.

6. Claims againsta County: ALLOWANCE OF: REMEDY: The
building of county bridges being entirely within the control of
county commissioners, and they having accepted the bridge from
Clark, and allowed his claim therefor, the remedy for any per-
son feeling himself aggrieved was by appeai to the district court.
Having neglected this remedy the piaintiff cannol resort to
equity for relief by an original suit.

Error from the district court of Buffalo county.
Tricd below before Gastiv, J. The action there was up-
on the petition of Dayton, a taxpayer, in behalf of him-
gelf and all others, taxpayers of said county, against the
board of county commissioners. Ciark was not made
a party to the action, but in the course of the proceed-
ings, the other defendants making default, he was ad-~
mitted to detend as the real party in interest. A per-
petual injunction was granted as prayed,.and Clark
brought the case up by petition in error.

J. R. Webster & L. C. Burr (with whom was J. M.

Woolworth) tor plaintiff in error.

I. Equity cannot be invoked in this case for several
15
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distinet reasons. Dayton had a clear, adequate, and
complete remedy at law. Gen. Stat., 138.

1. This plaintiff complains here that he was aggriev-
ed by the action of the board in allowing the claim of
Clark. He is then by his own showing within the tern.s
of the statute.

2. The system of county government adopted by this
state is taken in its general scope from the Indiana stat-
ute upon the same subject. and had received judicial
construction before its adoption by this state, and it was
distinetly held that a taxpayer may appeal trom precise-
ly such an order as that of which the plaintiff’ complains
here. Stute v. Buckles, 839 Ind., 273, 27+, Harlun v.-
Carroll, 13 Ind., 247. And in other states, under simi-
lar statutes, decisions are to the same effect.

3. While it may be true in some cases that a taxpay-
er may not have actual knowledge of the order by which
he is aggrieved, it is matter ot doubt in such cases
whether he would not be affected with constructive
notice of the proceedings of a public body and of a pub-
lic record so as to deprive him of the right to complain.
It could not be contended that want of knowledge by a
litigant in the district court of thie return ot the verdict of
a jury, extended the time within which he is required to
tile his motion for a new trial. DBut whi.e it may be
conceded that the taxpayer’s ignorance of the order of
the board would give grouud tor the intervention of equi-
ty, it is very clear that every circumstance from which
negligence on Lis part may be implied should, in a
petition invoking the equity powers of the court, be
distinctly alleged, and if denied, clearly proven. Ian
no other way can the force of the statute be pre-
served; in no other way can parties deal with counties
or their agents, the board of commissioners. Stephen-
son v. Wison, 2 Vern., 325. Blackhall v. Covuhs,
2 P. Wws,, 70. Holworthy v. Mortlvck, 1 Cox, 141.
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Humkey v. Vernon, 21d., 12. Stevens v. Praed,2 Ves.:
dr., 329. Ba'eman v. Willod,1 Sch. & Lef., 201. Ware
v. Horwood, 14 Ves.,31. Western R. . Co.v. Babcock,
6 Met., 346, 352. Capetown v. Moon, 3 Jones’ Ex., 178,
Diman v. Providence, de., Co., 5 R. 1, 130, 135.
Vaughn v. Johnson, 1 Stockt. N. J. Eq., 173, 171. Gif-
fordv. Thorn, 1d., 702. '

4. Baut in this case it is unnecessary to resort to such
inquiries. The bill itself shows that there was no ig-
norance on the plaintiff’s part of the order of which he
complains. That order was made, as he alleges in para-
graph XII of his amended petition, on the fifteenth of
August, 1874. The record shows, and he distinetly avers
in paragraph XTI of his amended petition, that the origi-
nal petition was filed on the twenty-ninth of August,
1874. This shows, that within fourteen days from the
entry of the order he knew of it, and he knew that he
was aggrieved by it.

He then intelligently and purposely elected his reme-
dy; he declined that which the law gave him; he sought
to come into a forum whose first prineciples of adminis-
tration close its doors against him.

5. It is submitted that the better rule is as establis-
ed by the weight of authority, that a taxpayer cannot,
under any circumstance, maintain a petition for injunc-
tion in a case like this. Doolittle v. The Supervi-
sors, 18 N. Y., 155. Roosevelt v. Draper, 23 Id.,
318. Hall v. Cushman, 6 Met., 426. Frost v. Bel-
mont, 6 Allen, 152.  Craft v. Jackson County, 5
Kan., 518. Conklin v. Commissioncrs, 13 Minn., 454.
Miller v. Grandy, 13 Mich., 540. Morgan v. Gralam,
1 Woods, 124.

6. But if this court shall adopt the view held in
cases other tBan those cited, it- will appear upon an ex-
amination of them that they are all, or at least nearly
all of them, where a city was a party and where no
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remedy was provided by statute for reviewing the action
of the authorities. There is thus a very wide distine-
tion between this case and such cases.

II. There is another distinet and decisive reason
why equity should not interfere in behalf of the plaintiff
below in this case. This record shows that he has negli-
gently stood by and suffered Mr. Clark to expend his
money on the faith of his contract; he has waited until
he has obtained all the benefit of the expenditure, and
until the body of the taxpayers have obtained all the
benefit of the expenditures—drawing Mr. Clark on as
far as he could to make them, and having placed him in
a position from which he cannot retreat, he appeals to a
court of equity to prevent him from being paid what is
a fair and just return. The answer distinctly alleges in
paragraph XV, that from the making of the contract
down through the whole progress of the work to its com-
pletion, the plaintiff knew of all the matters and was
silent, and these allegations are not denied by the reply.
He was silent when he ought to have spoken; he shall
not be heard now when he ought to keep silent. The
question is not whether Mr. Clark has legal rights here
which the ordinary courts of law will enforce; the ques-
tion is whether the court of equity will, by the extraor-
dinary process of injunction, interfere on behalf of such
a plaintiff ¢ Wiggins v. Mayor, etc.,9 Paige, 24. Tashv.
Adams, 10 Cush., 252. Hellenkamp v. Lafayette, 30
Ind., 192. Aellogg v. Fly,15O. 8t., 64. Weber v. San
Francisco,1 Cal., 455. Lafayette v. Fowler, 34 Ind., 140.
Sleeper v. Bullen, 6 Kan., 300. Motzv. Detroit, 18 Mich.,
495. Sedam v. Williams, 4 McLean, 51. Russ v. Wil-
son, 22 Me., 207. Bigelow on Estoppel, 508.

8. 8. Savidge and E. Wakeley, for defendants in
error.
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I. It is insisted by plaintiff in error that if a tax-
payer and citizen has any remedy it is by appeal from
the action of the board allowing the claim.

1. We do not concede that a taxpayer, as such, is a
person “aggrieved ”” within the meaning of the statute.
We claim that the appellant must have some direct in-
dividual interestin the matter, determined by the board.
In an appeal he is the only party on one side, and the
county is the party on the other. But in such ar ac-
tion as this he proceeds in behalf of all taxpayers of
the county.

2. If a taxpayer may appeal, this is not the ouly
remedy. Look at the consequences of such a holding.
The appellant may at any time dismiss his appeal. 1f
he does so, all power to review and annul the order of
the board is gone. Other taxpayers, not having appcal-
¢d, have no remedy. So that every taxpayer must tuke
an individual appeal, or take the risk of the order be-
coming irreversible. If one may appeal,all may. And
so there may be as many appeals as there are taxpayers
in the county, all seeking the same result, to-wit: the
correction of a single order of the board. Surely the
statute does not contemplate such a state of things.
Reppy v. Jofferson Co., 47 Mo., 66.  Knowlton v. Gut-
tenberg, 5 lowa, 380. Murphy v. Commessioners, 14
Minn., 67. :

3. 'The order is not merely a voidable one, to be cor-
rected by a review. It is wholly void—a poini we will’
discuss under the next head.

II. It is further insisted that, as the board is a spe-
cial tribunal empowered to audit and allow claims
against the county, its decision is final unless reviewed
by some direct proceeding therefor.

This principle is correct within its propei limits. But
it applies only to “accounts chargeable against the
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county.” It is argued, however, that when a claim is
presented for allowance the question submitted to the
board is whether it is “chargeable against the county,’
and their decision on this question is final and conclusive
unless reviewed. This argument proves too much. If
sound, then a claim for building a railroad through the
county—for erecting a mill—for a ferry boat to carry
passengers and freight across the Platte—or for any
other purpose, utterly foreign to the duty or power of
the county, may be presented and allowed, and so
become “ chargeable against the county ” by the mere
decision of the board of commissioners that it is so.
This cannot be correct.

The commissioners must keep within their jurisdie-
tion. When they allow an account for something which
the county has no power to meddle with, and which is
not “ chargeable to the county,” they act without juris-
diction, and their action is simply void.

It will be said that this is not such a case. That
counties have the power to improve roads and build
bridges and contract indebtedness therefor. Wheretore
the commissioners may allow claims for such work.
But this case is where a contract which the statute in
terms torbade the commissioners to 1make; a contract
which was void as being in excess of the authority of
of the commissioners. The claim allowed was for the
pertormance of this contract. What is the practical dif-
ference between allowing an account for a work which
the connty has no authority to construct, and allowing an
account tor a work which it might construct at a cost
not exceeding so much money, when the account so al-
lowed exceeds many times the amount authorized by
law? Stetson . Kempton, 18 Muss., 273, Parsons . Gosh-
en, 11 Pick., 396. Vincent ¢. Nantucket, 12 Cush., 503,
Claflin v. Inhabitunts, 4 Gray, 3502. Superrisors .
Ellis, 539 N. Y. 620. People v. Lawrence, 6 Hill, 244.
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1 Dill Mun. Corp.,412. Ohiov. Latman, 22 Ohio State,
546. City v. Rankin, 2 Kan., 857. Cooley Cons. Lim.,
195. Hooper v. Ely, 46 Mo., 505. Richards v. War-
ren Co., 31 Lowa, 381. .

III. It may be said that, although the contract was
void, yet Clarke had built a bridgeand presented a claim
for it, and the commissioners could allow the claim
without reference to the legality of the contract.

That is, they are forbidden by the statute to make a
contract for road work or bridges requiring the expendi-
ture of more than twice the amount of road money in
the treasury, or without letting to the lowest bidder.
But if they make no contract as to amount, or make an
illegal one, they may “allow’ any amount whatever
for the work when done, and mortgage the revenues of
the county for an indefinite time to come to pay for it.
They have no power to make the contract, but, with or
without a contract, they can do precisely what they are
forbidden by law to agree to do.

Can an express statute, for protecting taxpayers and
restricting the power of taxation, be thus trittered away
and successfully evaded?

We say that when the commissioners thus allowed the
amount due on a contract which they had no jurisdie-
tion to make—thus performed, on their part, the condi-
tions of a void contract—they exceeded their jurisdic-
tion, and their action was simply void. Or, laying out
of view the matter of performing a void contract—when
they allowed: for the work in question an amount largely
exceeding tie limit of expense expressly imposed by
statute for such work—the action was as plainly void as
if it purported to be the performance of a void contract.

It is the settled practice in Nebraska, in both the
state and United States courts, that tax-payers and citi-
zens may enjoin publie officers from doing a wrong which
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will affect their pecuniary rights. ~All suits to enjoin
the issue of bonds illegally voted are sustained on this
principle. There is no other adequate remedy. There
is no public officer whose duty it is to enjoin the com-
missioners from paying out public moneys contrary to
law. It is doubtful if the district attorney could insti-
tute a suit for the county for that purpose.

There is some conflict of authority on the question,
but the better reason and decided weight of autuority is
in favor of the practice in this state.

There is the same reason for a private citizen being
allowed to enjoin public officers from violating official
duty as for permitting him to compel them by man-
damus to perform official duties. Dillon on Municipal
Corp., § 781, et seg. High on Injunctions, § 804. Dralke
v. Phillips, 40 111, 388. Cumberland Co. v. Webster,
53 111, 141. New London v. Brainard, 22 Conn., 553.
Secofield v. School District, 27 Conn., 499. Merrill ».
Plainfield, 45 N. H., 126. Danville v. Montpelier, 43
Vt., 144.  Baltimore v. Gill, 31 Md., 375. Foster v.
Coleman, 10 Cal., 278. Hooper v. Ely, 46 Mo., 505.
Harney v. B. B. Co.,32 Ind., 244. Galloway v. R. R.
Co., 63 N. C., 147. Rice v. Smith, 9 Towa, 570. Hart-
well v. Armstrong, 19 Barb., 166. Williams v. Peinney,
25 Towa, 436.

Laxg, Ch. J.

The action in the court below was brought to restrain
the board of commissioners of Buffalo county from pay-
ing Clark, the plaintiff in error, for building a bridge
across the Platte River, in pursuance of a contract en-
tered into between said Clark and the two boards of
commissioners of the counties of Buffalo and Kearney.
The case was determined upon the pleadings alone, no
testimony having been offered by either party.
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It is not claimed that the contract in question was in
any respect fraudulent on the part of either of the
parties to it. Indeed, the only suggestion of fraud
which the petition contains, is respecting the final allow-
ance of Clark’s bill by the commissioners, of which it
is merely said that it ¢ was unjust, and was audited and
allowed through fraudulent and undue means.” Dut
by what particular means, in what respect they were
fraudulent, or by whom they were resorted to, does not
appear. This averment of fraud is altogether too gene-
ral for either the admission of proof, or the entry of a
decree establishing fraud against any of the parties.
Wherefore, in the consideration of the case, we must
look upon all that was done as being entirely uninflu-
enced by any fraudulent or unjust motives, and in the
honest belief that it was within both the letter and the
spirit of the law. This being the attitude of these parties,
I will notice the reasons urged on behalt of the defen-
dants in crror why the judg:aent of the distriet court
ought to be affirmed.

I. The first point made is: that the contract for the
erection of the bridge, so far as it concerned Buffalo
county, was absolutely void for two reasons: 1st, because
it was in excess of the authority of the eommissioners
as limited by the statute, and 2d, for the reason that the
commissiouers did not advertise for bids and let the
contract to the lowest bidder, under a plan and specifica-
tions previously agreed upon. This want of authority
on the part of the commissioners is based upon the fact
alleged in the petition, and which seems to have been
conceded, that, at the time the contract was made, there
was not suflicient money on hand belonging to the rvad
fund to warrant so large an expenditure. On this point
the petition alleges, « that at the time of the letting ot
the said contract, the total amount of money on hand in
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the county road fund of Buffalo county, was only $62.12,
and the amount of such fund did not at any time there-
after, until the completion of said bridge, exceed the sum
of $400.00.”

This allegation is evidently based upon section sixteen
of the road law, as construed by this court in the case
of The People v. Commissioners of Buiffalo County, 4
Neb., 150. This section provides that: “The county
commissioners may let contracts to the lowest competent
bidder for the improvement of such roads as may be of
general necessity, and pay for the same by orders on the
county treasury, payable out of the county road fund;
but no contract shall be entered into for a greater sum
than double the amount of money on hand in the county
road fund.”  But while under the rule established by a
majority of the court in that case, this provision is ap-
plicable, and must govern in the expenditure of funds
realized from the five mill levy for bridge purposes, it
most certainly does not wholly destroy the distinctive
character which this fund possesses. The tax, when
levied, is & bridge tax, and when collected, the money
constitutes a special éridge fund—nothing more and no-
thing less. And it can be lawfully expended only in
“building or repairing permanent and substantial cul-
verts and bridges, under the direction of the county
commissioners.” While it is doubtless true, that the
ordinary road fund may be used in the building and re-
paration of bridges, it is no¢ true that this particular
bridge fund can be expended in the general improve-
ments of roads.

Now the contract between Clark and the county com-
missioners provides that, for the payment of the cost of
the bridge in excess of the nine thousand dollars in
county bonds, he was to receive warrants on the “ éridge
and road funds,”” not upon the road fund alone. And
while the petition by distinet averment shows the al-
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most total want of money in the treasury to the credit
of the road fund proper, no mention whatever is made of
the condition of this special bridge fund at that time. I
am of the opinion that, in this particular, the petition is
fatally defective, and fails to show that the commission-
ers exceeded their authority in making the contract.

As to the objection that the contract was let without
due notice, and with no plan or specifications previously
agreed upon by the commissioners, it may be answered
that, even conceding these preliminary steps to be
necessary to the validity of the contract, as was held by
a majority of the court in Zhe I’cople v. Commissioners
of Buffalo County, before cited, it by no means follows
that equity will enjoin the payment of Clark’s claim. I
am of the opinion that the objection came too late.
Clark was permitted to go on under the contract, on the
supposition at least that thelaw had been fully complied
with, and expend a very large sum of money in the erection
of this bridge, which is now accepted by the proper local
authorities, and thrown open to public travel. If there
be any inflexible rule of equity which, under the circum-
stances surrounding this case, requires this court, at the
instance of a taxpayer of the county, to enjoin payment
by the commissioners of the amount justly due for the
work, I am not aware of it. The aid of equity cannot
be successtully invoked for any such purpose.

II. But there is still another objection equally fatal
to this proceeding. Even if it were conceded that the
allowance of Clark’s claim by the commissioners, in the
absence of fraud or other undue means, was reviewable
in the courts at the instance of a taxpayer, the plaintiff
had a plain and adequate remedy by appeal to the
district court. Brown v. Ofoe County, ante page 111.
Having neglected this remedy by which any wrong
done to him, and of which he had the right to com-
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plain, could have been redressed, he cannot resort to
equity for redress by an original suit. For thesereasons
the decree of the district court must be reversed and
one entered in favor of the plaintiff in error.

J UDGMENT ACCORDINGLY.

Georee D. ForLiMER, APPELLANT, v. BoarD or CounTy
ComumissioNERs OF NuoroLLs COUNTY, APPELLEE,

1. Construction of Statutes: The several parts of an act are
to be construed together in order to ascertain the intention of the
legislature.

As a primary rule the intention of the legislature is to
be collected from the words; if the words are not explicit it may
be gathered from the occasion and necessity of the law. Words
are be to interpreted with reference to the general object and
scope of the statute.

ROADS AND BRIDGES. Section 18 of the road law requires
all contracts for the improvement of roads to be let to the lowest
competent bidder, and this includes contracts for the erection
and repair of permanent bridges and culverts.

4

: POWER OF COUNTY COMMISSIONERS. = County
commissioners have no authority either personally or by agent to
engage in the business of erecting public bridges on the credit
of the county. The law defines their power and points out the
mode of its exercise, and that mode is exclusive.

] : : . The words “permanent” and * sub-
stantial >’ are used in section 15 of the act in a descriptive sense,
and apply only to such structures as are of a permanent and
substantial character, and do not include merely temporary
structures or ordinary repairs.

THais action was brought in the district court of Nuck-
olls county, upon a petition of the plaintiff, to restrain
the defendants from building bridges in that county
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without letting the contract for the building of the same
to the lowest responsible bidder, and also to enjoin the
board from auditing and paying a large number of ac-
counts already accrued in the hiring of hands, and for
the purchase of material for the crection of bridges, ex-
cept where the contract for the saine was let to the lowest
responsible bidder. A temporary injunction was allowed.
By stipulation of the parties the canse was heard before
Hon. S. B. Pounp, judge of the second judicial district
at Lincoln, by whose decrce the temporary order of in-
junction was modified so as to allow the defendants to
audit the claimns set forth in the petition which had al-
ready accrued, and made perpetual to the extent of’ pro-
hibiting the defendants from building bridges in the
future without first advertising for bids and letting the
contract to build the same to the lowest responsible hid-
der. It was also decreed that each party pay one-half
of the costs of the action. Plaintiff appeals, and by a
farther stipulation the cause was heard here upon the
original pleadings and proofs.

Brown, England & Brown and . A. Day. for ap-
pellant.

A board of county commissioners have no authority
to incur an obligation on the part of the county, except
when they are expressly authorized by law to do so3 and
when acting under such authority they must act strictly
on the conditions under which the authority is conferred.
The Siouz City, &e., B. R. Co. v. Washington Co., 3
Neb., 42. Therefore, when the law provides that in
building bridges they shall let the contract for erecting
the same to the lowest responsible bidder, this is a lim-
itation on their power to contract, and a bridge built by
them in disregard of this provision creates no liability
againt the county. In other words, a contract made or
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liability incurred by the board of county commissioners,
in any other manner than that in which they are author-
ized by law to make or incur it, has no binding force or
validity on the county, and is absolutely void. Zvitman
v. San Francisco. 20 Cal., 96. Murphy v. Nupt Co.,
20 Cal., 497. Richard v. Warren Co., 31 Iowa, 381,
Brady v. The Mayor, &-., of N. T., 16 How. Pr., 432.
[d., 20 N. Y., 212. Olio, ex rel. Bain v. Yeatman, 22
O. 8., 546. Kueeland v. The City of Milwaukee, 18
Wis., 411. Willis v. Burnham, 20 Wis., 119. McEwen
v. Giller, 38 Ind., 283. Stewartv. Otoe County, 2 Neb.,
177, Dillon Mun. Corp., Sec. 373. Same, Sec. 381 and
note 2. Angel & Ames on Corps., Sec. 253. Butler v.
City of Cha-les'on, T Gray, 12.  Marsh v. Fulton Co.,
10 Wall,, 676.  Thvmus v. City of Richmond, 12 Wall.,
349. .

It being admitted as a matter of fact, that the ac-
counts, the auditing of which is sought to be enjoined in
this action, were incurred by the county commissioners
for the ercction of bridges without letting the contract
at all—it would seem to follow as an irresistible conclu-
sion that these pretended claims ought not be allowed
by the board and charged to the county; and that if the
board are threatening and intending to audit and allow
them, as they admit they are, then certainly this plain-
tiff ought to have some remedy of which he may avail
himself, to prevent his property being made subject to
the payment of these unlawtul demands. The forezoing
proposition is so plainly just that even the defendants
will hardly seek to dispute it. But it may be argued by
the defendants’ counsel, as it was in the court below,
that the taxpayers of the county, and the public gene.
rally, are using these bridges, and that by using them
they have accepted them, and converted them to the use
of the public, and that because they have accepted and
used them, there is an 4mplied obligation on the part of



OCTOBER TERM, 1877. o207

Follmer v. Nuckolls County.

the county to pay what the bridges are reasonably worth.
In reply to this we say: These bridges are in the high-
way where the public have a right to travel; that the
parties who placed them there acted without authority
of the law, and were trespassers. To say that a county
under such circumstances is liable for the value of these
bridges is to hold that a person may place a bridge in
the highway, without any authority whatever, and the
first time that a person traveling along the highway
shall pass over it, the county, however unwillingly, has
incurred an obligation for the value of the bridge, which
the person placing it there may enforce by an action at
law. If this be law, it is within the power of any per-
"son to compel the county to assume obligations of this
character or abandon the highway. The law never im-
plies an obligation to do that which the party has no
power to agree to do. And the commissioners having
no authority to build bridges, except in the manner
pointed out by law, there can be no implied obligation
on the county to pay for bridges built in any other man-
ner; neither can the county commissioners ratify the
acts of the parties in erecting these bridges. We have
shown that the board have no authority to build bridges
as these were built, and it requires no argument to prove
that the board cannot ratify what it has no power to au-
thorize.

H. 8. Kaley, for appellee.

The plaintiff has clear, adequate, and complete remedy
at law. The statute gives to any person who shall be
aggrieved by the decision of the board of county com-
missioners, the right of appeal to the district court. If
the plaintiff is in a situation to be aggrieved by the al-
lowance of these claims, he is within the clear letter and
spirit of the statute, and may have his right of appeal.
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This is not only apparent from the very language of the
statute, but the courts of sister states having similar
provisions in their statutes, and from which ours is bor-
rowed, have repeatedly held that a taxpayer may appeal,
not only to determine the amount due, but also to
test the legality of the claim. Harlan v. Carroll, 13
Ind., 247.  Graham v. Commissioners, 25 Ind., 233.
State v. Buckels, 39 Ind., 278-4. Arthur v. Adams, 49
Miss., 410. The right to appeal from an inferior tribu-
nal eannot be taken away unless the intention of the
legislature to this effect is expressed with unequivocal
clearness. Dillon on Mun. Corp., §§ 368, 476. For a
court of equity to assume jurisdiction and to summarily
dispose of vital questions of law in the face of a statute
containing such ample provision for the adjustment of
these questions in a common law court, is situply to
nullify clear legislative enactments, rob law courts of
conceded jurisdiction, and become, by mere assumption,
a law unto itself. The pleadings and proofs clearly show
that bridges have been constructed, valuable materials
farnished, and labor and toil honestly expended by
various parties, the plaintiff, in common with other
citizens of the county, now enjoying their useand advan-
tages; and yet, with all these just and equitable claims
pressing for adjustment before the board of commis-
sioners (and their willingness) to pay, the plaintiff, as
the voluntary champion of justice, in behalf of the tax-
payers of the county (all of which, according to the
proof, silently acquiesced in the construction of these
bridges) comes into a court of equity, not for an equita-
ble adjustment of claims, but appealing to the conscience
of the chancellor, boldly asks that all compensation be
denied these parties because of a supposed mistaken con-
struction of a vague and indefinite statute. A proposi-
tion so unconscionable has neither the sanction of reason
nor the approval of the courts. 14 Penn. State, 83. 47
Ind., 407. 24 Wis, 39.
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MaxweLL, dJ.

In 1866 the legislature amended section fifteen of the
road law so as to permit county commissioners tolevy an
additional cash tax for bridge purposes, not to exceed five
mills on the dollar of the assessed valuation of all tax-
able property, to be levied and collected as other taxes
which special tax when so collected shall be exclusively
applied to building and repairing permanent and sub-
stantial bridges and culverts, under the direction of the
county commissioners.

Section sixteen provides that: ¢ The county commis-
sioners may let contracts to the lowest competent bid-
ders for the improvement of such roads as may be of
general necessity, and pay for the same by orders on the
county treasury, payable out of the county road fund;
but no contract shall be entered into for a greater sum
than double the amount of woney on handin the county
road fund; and every bidder before entering upon any
work pursuant to contract, shall give bond to the county,
with at least two good and suflicient sureties, in any sum
double the amount ot the contract; which bond shall be
approved by the county commissioners, conditioned for
the faithful execution of the contract.”” General Stat-
utes. 954.

These scctions are part of the same act and are to be
coustrued together in order to ascertain the intention of
the legislature. ¢ In the exposition of a statute the in-
tention of the legislature may be discovered trom ditffer~
ent signs.  As a primary rule it is tu be collected from
the words; when the words are not explicit it is to
be gathered from the occasion and necessity of the
law, the defect in the former law and the designed rem-
edy being the causes which moved the legislature to
enact it.” Potter’s Dwarris on Statutes, 154.

Statutes should be construed according to the natural

16
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and obvious import of the langnage, without resorting
to subtle and forced construction for the purpose of either
_ limiting or extending their operation. Waller v. Har-
748. 20 Wend., 561-2.

Ambigunous words are to be interpreted by comparing
therewith the context of the whole statute, and by con-
sidering its reason, spirit, and cause. State v. Judge,
12 La. Ann., 777. Sedgwick on Statutory and Consti-
tutional Law, 225.

Words are to be interpreted with reference to the gene-
ral object and scope of the statute. State v. Button, 25
Wis., 109. In the amendment of statutes the intention
to change an existing law should clearly appear. ZLee v.
Forman, 3 Mete. (Ky.), 114.

Statutes having similar objects are to be construed
alike. Thus the same principlesapplied in the construe-
tion of bankrupt laws are to govern in the case of a stat-
ute to prevent frauds by incorporated companies having
a similar object in view, namely, an equal distribution
of assets among creditors.  People’s Bank v. Paterson
Savings Bank, 2 Stockt., 13.”

The rule is well settled that the word may. where the
statute directs the doing of a thing for the sake of jus-
tice or the public good is the same as skall, and must be
8o construed. Let us apply these principles to the case
at bar. What was the occasion and necessity of the
law? Undoubtedly the object was to protect the inter-
ests of the public by opening to competition all contracts
for the improvement of roads. It is urged with great
earnestness that at the most this competition only ap-
plies to such portions of roads as require grading, and
has no application whatever to contracts for the erection
and repair of bridges and culverts. The word “ road,”
as a generic term, includes highway, street, and lane.
Public roads and streets are for the use of the public at
large, although ordinarily the public acquire only the
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use, the fee remaining in the original proprietor or
abutter.

The character of the soil of this state and the general
absence of obstructions of every kind from its surface
are matters of public history. Except in rare instances
but little expenditure is necessary for grading in opening
new roads. Nearly the entire amount to be expended
for the improvement of roads is required for bridges and
culverts. Will it be supposed that the legislature in-
tended these lesser contracts for grading to be let to the
lowest bidder, while contracts for the erection of bridges
and culverts, involving almost the entire expenditure of
money at the disposal of the county commissioners for
road purposes, may be expended as the commissioners
see fit # I thinknot. At the time the amendment of
section fifteen of the road law herein referred to took
effect, the statutes provided for a land road tax not to ex-
ceed $4.00 on each quarter section of land, one third of
which if paid in money was placed at the disposal of
the county commissioners. This tax (now repealed)
might have been paid in work on the roads, under the
direction of the supervisor of the proper road district,
in which case no portion of the tax was placed at the
disposal of the commissioners. The bridge tax provided
for in section fifteen is to be paid in cash, and is to be
expended exclusively in the construction and repair of
permanent bridges and culverts. It is reasonable to
suppose that at the time of the passage of this amend-
ment the road taxes paid in work were sufficient to se-
cure the necessary grading for the opening and repair of
new roads, no additional taxes being deemed necessary
at that time for that purpose, and therefore no contracts
for grading were required to be let.

Prior to the passage of the amendment to section
fifteen, above referred to, if the entire amount of land
road tax in any county was paid in work, then one-
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third of said road taxes, which, if paid in mouaey,
would have been placed at the disposal of the county
commissioners, would not be available for the pur-
pose of erecting permanent bridges and culverts; there-
fore the necessity for the tax for bridge purposes to
be paid in cash. Now how shall this money, collected
for the purpose of erecting and repairing permanent
bridges and culverts, be expended? Section sixteen pro-
vides that the commissioners may let contracts for the
improvement of roads to the lowest competent bidder.
Does this provision apply to all contracts for the im-
provement of roads of whatever character # We think
it does.

Public bridges are portions of public roads, and
there being no restriction in the statute, all contracts
of that kind, including those for the erection and repair of
permanent bridges and culverts, must be let to the lowest
responsible bidder. The commissioners have authority, on
the presentation of the proper petition, to take the neces-
sary steps to locate and open new roads. But they have
no aunthority, either personally or by an agent, to engage
in the business of erecting public bridges on the credit
of the county. The law .defines their power and points
out the mode of its exercise, and that mode is exclusive.
They have no authority whatever to purchase material
and employ workmen by the day or week to construct
permanent and substantial bridges and culverts,

The words permanrnt and subs’antial are here used in a
des~r/ptive sense, and apply only to such structures asare
of a permancut and substantial character, and do not in-
clude merely temporary structures or ordinary repairs.
It is persistently urged that, as a matter of economy,
county commissioners can erect bridzes and eunlverts for
a sum much less than it is necessarv to pay contractors
where contracts are let to the lowest bidder. The propo-
sition amounts to this, that county commissioners who
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ordinarily know but little about bridge building, can
erect such structures for a less sum than those who un-
derstand the business—a proposition that need only be
stated to show its absurdity.

The principle is well settled in this court that county
commissioners can only exercise such powers as are
especially granted or are incidentally necessary for the
purpose ot carrying into effect the powers granted. And
in the exercise of these powers theéy must follow the
mode of procedure pointed out by the law. If they
fail to do so a court of equity has authority to grant
an injunction to restrain them from proceeding ille-
gally under a claim of right. And the court having
obtained jurisdiction of the subject matter and the par-
ties may retain the cause to admivister complete justice
between the parties. The plaintiff could not be pre-
sumed to know that the commissioners were about. to
purchase a large quantity of material for the purpose of
erccting bridges, and is not therefore estopped from de-
nying their authority to purchase such material on the
the credit of the county. The case differs in many re-
spects from the case of Clark v. Dayton, ante page 192,
where the court held substantially that a taxpayer having,
without ohjection, permitted a contractor to expend, his
money and labor in the erection of a public bridge, could
not, atter the completion of the same and its acceptance
hv the county commissioners, maintain an action to re-
strain the collection of a tax to pay therefor.

The injunction will be dissolved as to all bridges
erected by the county commissioners prior to the com-
mencement of this suit, and as to all other matters
praved for in said petition will be made perpetual; the
costs of this court to be tazed to defendant.

DECREE ACCORDINGLY.
Ganrr, J., concurs.

Laxe, Ch. J., dissented.
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The State, ex rel. A. & N. R. R,, v. Lancaster County.

TaE StatE, Ex REL. A. & N. R. R,, v. County ConmIs-
SIONERS OF LANCASTER COUNTY.

1. Precinct Bonds: The limitation in section two, Art. XII, of
the constitution, prohibiting counties, except on a two-thirds vote,
from issuing its bonds in excess of ten per cent of the valuation,
does not prohibit a precinct from issuing its bonds in addition
to the amount which may be issued by a county.

2. Capitol precinct, at an election held on the sixteenth day

of October, 1875, voted bonds to the A. & N. R. R. Co,, to aid in
an extension of its line. The bonds were to be piaced in the
hands of a trustec until the company had so far completed its
road as to be entitled to them. The company immediately made
a preliminary survey of its line, and the same was completed
prior to November 1, 1875. Held, That the right of the company
to the bonds in question had become vested, at the time the con-
stitution of 1875 took effect, to such an extent that the company
could require the bonds to be issued as provided in the proposi-
tion, and placed in the hands of the trustee {0 await the final ac-
tion of the company.

Tr1s was an application for a mandamus to compel the
commissioners of Lancaster county to issue $20,000 in
the bonds of Capitol precinct, and to place the same in
the hands of a trustee to be delivered t- the relator nupon
compliance with the terms upon which the bonds were
issued.

8. B. Galey, B. E. Knight and James E. Philpott,
for the relator.

Brown, England & Brown, for the defendants.

MaxweLy, J.

On the sixteenth of October, 1875, an election was
held in Capitol precinct, Lancaster county, to determine
whether the precinet would issue its bonds in the sum of
$:0,000.00 to the A. & N. R. R. Co,, to aid in an ex-
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tension of its road. A majority of the votes cast at the
election were in favor of the proposition, and the county
commissioners of said county, after a canvass of the
same, declared the proposition carried. By the terms of
the proposition the bonds were to be issued and placed
in the hands of a trustee, to be delivered to the com-
pany when a certain portion of the proposed ex-
tension was completed. The company immediately
after the result of the vote was declared made a pre-
liminary survey of the proposed line, and had the
same completed prior to the first day of November,
1875. It is conceded that Lancaster county has issned
nearly theé entire amount of bonds authorized by statute,
But two questions are presented for our consideration:

First. Can a precinct issue its bonds in excess of the
limitation of fen per cent to which a county is restricted

Second. Had the company by its acts so far performed
the conditions of the proposition on its part as to have
a vested interest in the bonds in question at the time the
constitution of 1875 took effect?

Section two, Art. XII, of the constitution of 1875
provides, that ¢ no city, county, town, precinct, muni-
cipality, or other subdivision of the state, shall ever
make donations to any railroad or other work of inter-
nal improvement unless a proposition to do so shall have
been first submitted to the qualified voters thereof at an
election by authority of law; Provided, that such dona-
tions of a county, with the donations of such subdivis-
ions in the aggregate, shall not exceed ten per cent of
the assessed valuation of such county,” ete.

Whatever the effect of the restriction upon a county,
it is clear that it does mnot restrict the subdivisions
named from issuing their bonds in the excess of the
limit fixed for the county. The commissioners therefore
have aunthority to issue the bonds of the precinct for the
desired improvement, if the relator, on a full compliance
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with the terms of the proposition, is entitled to receive
the same. -

The company having accepted the conditions of the
proposition, and having commenced work on the pro-
posed extension on the faith of the bonds before the
constitution of 1875 took effect, their right to the bonds
in question had become vested to such an extent at
that time, that if they complete the proposed exten-
sion within the time, and in conformity to the con-
ditions of the proposition, they will be entitled to
the bonds. Such being the case the company has a
right to insist that the bonds shall be placed in the
hands of a trustee to be delivered to them in case of full
performance. But in case of the failure of the com-
pany to perform the conditions of the proposition the
bonds to be surrendered to the county commissioners.

J UDGMENT ACCORDINGLY.

Dawter B. WiLLiavs, PLAINTIFF IN ERROR, v. Isatan D.
EvaNs, DEFENDANT IN ERROR.

1. Pleading: REPLY. A reply must be made to all the material
allegations of new matter contained in an answer, or they will be
taken as true.

2.

s EVIDENCE. When new matter set up in an an-
swer is denied by the reply, the burden of proof is on the party

alleging the same as a defense,

8. Chattel Mortgage: A mortgage of goods and chattels with
possession and power of sale in the mortgagor, is void against
the creditors of such mortgagor.

4,

If the instrument on its face is one the law will not
sanction as against creditors, it is the duty of the court to pro-
nounce it fraudulent as to them. .
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WHEN FRAUDULENT INTENT A QUESTION FOR THE JURY.
Where an instrument is not void upon its face the question of

fraudulent intent is a question of fact which should be submitted
to the jury.

Error from the district court of Kearney county.
Tried betore Gasuin, J. The facts are sufficiently stated
in the opinion.

Hamer & Conner, for plaintiff in error.
No brief on file.
MaxwsLL, J.

This is an action of replevin. The defendaut in his
answer denies the special ownership of the property in
question in the plaintiff, or that he is entitled to the
possession thereof, or that the defendant wrongfully re-
tains possession of the same. The defendant further
alleges that the plaintiff claims title under a chattel
mortgage made by one Brown on the fourth day of
August, 1873, and that said mortgage is void. The
defendant turther alleges that on the first day of Sep-
tember, 1873, proceedings in bankruptcy were com-
menced against said Brown in the United States district
court, and that the court therenpon issued a warrant di-
rected to the United States marshal as messenger, re-
quiring him to take pussession of all the estate, real and
personal, of said Brown, and that on the second day of
September, 1873, said marshal did take possession of said
estate of said Brown, and on the tenth day of September,
1873, the defendant was duly appointed assignee of
Brown’s estate, and as such took possession of said goods
and chattels, and held the same as such assignee. The
plaintiff in his reply adwmits that the defendant is the
assignee of the estate of D. J. Brown, but denies spe-
cifically that Brown was adjudged a bankrupt on the
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second day of September, 1873, or that the United States
district court issued a warrant in bankruptey to the
marshal as messenger, and alleged that the mortgage of
August 4, 1873, executed and delivered by Brown to the
plaintiff, was executed and delivered in lieu of one exe-
cuted on the sixteenth day of June, 1873, by said Brown
to the plaintiff. By a written stipulation of the parties
it was agreed that the allegations of the plaintiff’s re-
ply “as to the execution of the notes and mortgage are
true.” The defendant moved for judgment on the plead-
ings and on the written stipulation above referred to,
which motion was sustained by the court, and judgment
rendered in favor of the defendant, to reverse which the
cause is brought into this court by petition in error.

Section one hundred and thirty-four of the code of
civil procedure provides that: ¢“Every material alle-
gation of the petition not controverted by the answer,
and every material allegation of new matter in the an-
swer not controverted by the reply, shall, for the purposes
of the action, be taken as true, but the allegation of new
matter in the answer, or of new matter in the reply shall
be deemed to be controverted by the adverse party as
upon a direct denial or avoidance. Allegations of value
or of amount of damage, shall not be considered as true
by failure to controvert them.”

This court in construing this section in Dillon wv.
Russell and Holmes, 5 Neb., 488,say: “Under the rules
of pleading, as they stood prior to the code amendments
of February 26, 1873, no reply was necessary to an an-
swer, except to allegations constituting a counter claimn
or set-off. McCann v. McLennan, 2 Neb., 286. By
these amendments, however, a reply must be made to
all the material allegations of new matter contained in
the answer, or they will be taken as admitted.”

The answer of the defendant denies the plaintiff’s in-
terest in the property, alleges that proceedings in bank-
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ruptey were had against Brown, and that the defendant
holds the property as assignee, and also sets up the mort-
gage of August 4, 1878. The plaintiff denies in his
reply that proceedings in bankruptcy have been com-
menced against Brown, and by stipulation it is admitted
that the allegations of the reply as to the chattel mort-
gage are true. This being admitted, and there being no
proof that proceedings in bankruptey had been commenc-
ed against Brown, and that the property is held by the
assignee under such proceedings, the defendant, so far as
appears from the issue, has no interest whatever in the
property in question.

Where new matter set up in the answer is denied by
the reply, the burden of proof is on the party alleging
the same as a defense.

But it is claimed that the chattel mortgage is void
upon its face. In Tullon v. Ellison, 3 Neb., 75, this
court held that a mortgage of goods and chattels, with
possession and power of sale in the mortgagor, was void
- as against his creditors. Such a mortgage is void upon
its face; but this mortgage contains no power of sale. It
provides that the mortgagor may retain the use; but this
cannot be tortured into a power of sale. The rule in such
case is, that if the instrument on its face is one the law
will not sanction gs against creditors it is the duty
of the court to pronounce it fraudulent as to them, but
the court cannot look at matter dekors, the record for
that purpose. Monteith v. Bax, 4 Neb., 171.

Incases where an instrument not fraudulent on its face
is claimed to be fraudulent as to creditors, the question
of frandulent intent is a question of fact which must be
submitted to the jury.

The judgment of the district court is reversed, and
the canse remanded for further proceedings.

REVERSED AND REMANDED.
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Tromas H. Perrins anp James D. HARFORD, PLAINTIFF
IN ERROR, V. EDWIN F. LOUGEE, DEFENDANT IN ERROR.

1. Fraud: Fraud cannot be predicated on a promise not performed.
To be available there must be a false assertion in regard to some
existing matter by which a party is induced to part with his
money or property.

2

: RESCISSION OF CONTRACT. In morals the failure to per-
form a promise may be without excuse or justification; but in
law false representations to authorize the rescission of a contract
must be made in regard to existing facts.

Exror from the district court for Buffalo county. The
facts are sufficiently stated in the opinion.

Groff & Switzer and E. C. Calkins, for plaintiﬁ' in
error.

The facts stated in defendant’s answer do not counsti-
tute a defense. 1. False representations to constitute
fraud must be made concerning an existing fact. 2.
False representations promissory in their nature are not
sufficient to found an action for fraud. 8. The false
statement of an opinion is insufficient, and the expression
of intention to act in future is neither more nor less
than an opinion. ZLong v. Woodman, 58 Me., 49.
Hazard v. Irwin, 18 Pick., 95.  Pedrick v. Porter, 5
Allen, 324. Hemmer v. Cooper, 8 Allen, 334. Ran-
ney v. Tne People, 22 N. Y., 4138. Glacken v. Com-
monwealth, 3 Met. (Ky.), 232. State v. Magee,11 Ind.,
154. Fisher v. New XYork, 18 Wend., 608. Com. v.
Brennerman, 1 Rawle, 314. Grove v. Hodges, 55
Penn. State, 504. Somer v. Rickards, 46 Vt., 170.
Hutchinson ». Brown, Clark’s Ch., 408. 4. The an-
swer admits payment long after the discovery of the
alleged frand, and such payment is an affirmance of the
contract. Hammond v. Pennock, 61 N. Y., 145. Mas-
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son v. Bovet, 1 Denio., 69. Woodruff v. Garner, 39
Ind., 246. 1 Wash. on Real Prop., 302.

Hamer & Conner, for defendant in error, reviewed the
cases cited by plaintiff in error at length, quoting from
the opinions to show that none of them were in pointin
the case at bar, and cited contra. Wilcox v. ITowa Uni-
versity, 32 Iowa, 367. 1 Story Eq. Jur., Sec. 183.
Smith v. Richards, 18 Pet., 26. Shaeffer v. Sleade, T
Blackt., 178. Gatling v. Newell, 9 Ind., 577, and cases
there cited.

The question was fairly submitted to the jury as to
whether the plaintiffs at the time the contract was made.
intended the fraud, and the jury found in the affirmative.
It is preposterous to suppose that they were not at lib-
erty to do this from the testimony. What witness could
be expected to swear that he knew of his own knowledge
that plaintiffs intended frand? Witnesses can only be
produced in any case who will swear to the acts of other
men, not their sntentions. The question of intention is
to be inferred from the parties’ acts, and this question
was exclusively for the jury. They have passed upon
it, and found that fraud was intended, and this court is
asked to invade their province and to find the facts dif-
ferently. If there is any testimony going to show fraud
it is suthicient. The question is not whether this court,
had it tried the cause, might have found differently.
Huaight v. Hayt, 19 N. Y., 465. Erwin v. Voorhees, 26
Barb., 127. This court is asked to legalize an adm.tted
frand. Plaintiffs admit that the act complained of was
a fraud in morals, but not in law. At least they ask
that.the act be now legalized if it has not been hereto-
fore.- The fact that the fraudulent representations were
made in regard to improvements to be put upon other
lots, and so were made in reference to a matter extrinsic
to the subject of the contract, can make no difference.
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The true questions are, were the representations made,
were they false, were they relied upon, and were they
material ? Smith v. Countryman, 30 N. Y., 655. Med-
bury v. Watson, 6 Met., 246. Hill v. Bush, 19 Ark.,
522,

MaxweLy, J.

The plaintiff on the twenty-eighth day of February,
1873, sold to the defendant lot twenty in Perkins and
Harford’s second addition to the town of Kearney June-
tion, for the sum of $300; $100 of which sum was paid
at the time of entering into said contract for the sale of
said lot; $100 with interest was to be paid in one year
from that date, and $100 with interest to be paid in two
years from date. The defendant afterwards paid thereon
the sum of $25. Thisisan action for the unpaid purchase
money. Thedefendant answered: ¢ That immediately
prior to the execution and delivery of the said contract
the said plaintiffs, to induce the said defendant to pur-
chase said lot, did then falsely and fraudulently, and with
the intent to cheat and defraud the defendant, represent
to him that said lot was of great value, to-wit, of the value
of $300, by reason of being situate in,the immediate
vicinity, to-wit, within eighty feet of the south-east cor--
ner of lots eleven, twelve, thirteen and fourteen, upon
which lots the said plaintiffs falsely and fraudulently
represented to defendant that they were about to erect a
large brick hotel of the value of several thousand dol-
lars. That plaintiffs, for the purpose of inducing the de-
fendant to purchase said lot at a price far exceeding its
true value, and for the purpose ot cheating and defraud-
ing defendant out of the difference between the true
value of said lot and the price mentioned in said con-
tract, to-wit: out of the sum of $270, did then falsely
and fraudulently state to the said defendant, well know-
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ing the same to be false at the time of said statement,
and having no intention to carry out the promise then
made, stated that in a few days they would commence the
erection of said hotel,”’ ete.

The cause was tried to a jury who found in favor of
the defendant. A motion for a new trial was overruled
and judgment rendered on the verdict. The cause is
brought into this court by petition in error.

It appears from the testimony that the defendant went
upon and examined the lot in controversy before pur-
chasing. The only question therefore to be considered
is the sufficiency of the answer.

Can fraud be predicated on a promise not performed
for the purpose of avoiding a written instrument or a
bargain of any kind ? I think not. To be available
there must be a false assertion as tosome existing matter
by which the victim is induced to part with his money
or property. If it is said that there was nointention on
the part of the plaintiffs to perform on their part by
the erection of the hotel, and that the defendant was in-
duced to purchase the lotin question by the promise of
the plaintiffs to erect a hotel, it may be answered that
the defendant was content to take the plaintiff’s promise,
and fraud cannot be based on a failure to perform the
same. In morals the failure to perform such a promise
may be without excuse or justification, but in law false
representations to authorize a rescission must be made in
regard to existing facts. Ranneyv. People, 22 N. Y.,
417. State v. Magee, 11 Ind., 154. Ex parte Fisher, 18
Wend:, 608. Long v. Woodman, 58 Me., 49. Groves
v. Hedges, 58 Penn State, 504. The answer therefore
does not state facts sufficient to constitute a defense.

The judgment is reversed, and the cause remanded
for a new trial.

REVERSED AND REMANDED.
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JouN BLACK, PLAINTIFF IN ERROR, v. WiLLiaM WINTER-
STEIN, DEFENDANT IN ERROR.

1. Practice: EXCEPTION TO CIARGE TO JURY. In order to ohtair.
a review in this court of instructions given to a jury in the court
below. in civil cases especially, it is necessary that they be except-
ed to at the time when given, And the rule is the same when a
proper instiuction tendered by a party is rejected by the court.

TO FINAL JUDGMENT EXCEPTION NOT NECESSARY. Itis
not necessary that exception be taken to a final judgment to
entitle a party to have it reviewed.

3. Replevin: JUDGMENT FOR DAMAGES. The judgment for dam-
ages in favorof the defendant in an action of replevin must con-
form in amount to the finding of the jury, and when the verdict
is silent on this point judgment cannot be rendered for any
amount whatever.

4. ——~—:  While the value of property replevied is, in some cases,
the just measurcof damages to which a party is entitled, still a
formal assessment of damages should never be omitted when
proper to be allowed.

MEASURE OF DAMAGES: Where the defendant in re-
plevin lawfully held the property by virtue of a levy for the
satisfaction of taxes which he was required to collect, the measure
of diumages, within the value of the property, was the amount
of the taxes und legal costs und charges 1 makiug the coliection.

Error trom the district court for Cass county. The
facts appear in the opinion.

Colh, Harquett & Moore, for plaintiff in error.

Clapiman & Sprague, for defendant in error.

Laxg, Cu. J.

Although the instructions given to the jury by the
court upon its own motion were in somne respects clearly
erroneous, and probably led to the return of an insuffici-

ent verdict, yet as no exception was taken at the time
they will not now be considered.
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In civil actions especially, in order to obtain a re-
view in this court of instructions given to a jury upon
the trial in the court below, it is absolutely necessary
that they be excepted to when given. And the rule is
the same when a proper instruction is tendered by a
party and erroneously rejected by the court. The only
one of the alleged errors which we can notice, therefore,
is that which relates to the final judgment rendered up-
on the verdict of the jury. As to this no exception is
necessary to entitle a party to a review. Commercial
Bank of Cincinnativ. Buckingham, 12 Ohio State, 402.

The action in the court below was iu replevin, and was
brought for the recovery of the possession of a horse of
which the plaintiff claimed to be the owner. Upon is-
sue joined, the property having been delivered to the
plaintiff, the jury simply found “ the right of possession”
in the defendant, and thereupon assessed “ the value of
the property at one hundred and ninety dollars.” There
was an entire omission to assess any “damages” what-
ever in favor of the defendant, and yet thé court pro-
ceeded to render judgment in his favor for one hundred
‘and thirty-five dollars, a remititur having been entered
upon the valaation by the jury of all over that amount.

Scction one hundred and ninety-one of the code of
civil procedure requires that, “in all cases, when the
property has been delivered to the plaintiff, where the
jury shall tind upon issue joined for the defendant, they
shall also tind whether the defendant had the right of
property, or the right of possession only, at the com- .
mencement ot the suit; and if they find either in his
favor, they shall assess such damages as they think right
and proper, for which, with costs of suit, the court shalk
render judgment for the defendant.”

It is apparent from this, that the damages adjudged
in favor of the defendant must conform in amount pre-
cisely to the finding of the jury, and when the verdict

17
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is silent on this subject there is no authority for the
court to render judgment for any amount whatever.

It is quite probable that the court regarded the valua-
tion of the property as equivalent to an assessment of
damages, and so treated it. But this was a mistake,
The valuation of property is one thing, and the assess-
ment of damages quite another. It is true that in some
cases, but by uo means in all, the value of property re.
plevied is the just measure of damages to which a party
is entitled, but still they should never be confounded
either in the instructions given to the jury or in the ver-
dict rendered. If the jury had found the right of pro-
perty, as well as the right of possession, in the defen-
dant, then the true measure of damages would have been
its fair market value. But on the question of owner-
ship the jury found against the defendant, and for anght
that appears they found him entitled to the mere naked
possession of the horse, which would only have entitled
him to nominal damages. If, however, as there is some
testimony to show, the defendant had levied upon the
horse, and had him legally in his possession for the satis-
faction of taxes which he was required by law to collect,
then the true measure of his damages, within the value
of the horse, was the amount of the taxes, and legal
costs and charges in making the collection.

For the reason, therefore, that the judgment was not
warranted by the verdict of the jury it must be reversed
and a new trial awarded.

REvERsED AND REMANDED.
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M. M. HaMLIN, TREASURER OF OTOE COUNTY, PLAINTIFF IN
ERROR, V. TaOMAS C. MEADVILLE, DEFENDANT IN ERROR.

1. Powers of County Commissioners: County commission.
ers possess no powers except such as are expressly granted, or
are incidentally necessary to carry such powers into effect.

2. County Bonds: Counties have no authority at common law
to issue bonds. They are guasi corporations, mere governing
agencies, charged with certain objects of necessary local admin-
istration.

The power to issue commercial paper must be conferred
by statute. And such power must be exercised in the manner
prescribed ; but if the authority to issue the bonds existed at the
time of their issuance, a mere irregularity in its exercise will
not invalidate the bonds.

SUBMISSION TO A VOTE OF THE PEOPLE. Where the
question of issuing bonds to any railroad company was submit-
ted to the people of a county, but without accompanying the
same by a proposition to levy a tax to meet theliability incurred;
Held, that bonds issued in pursuance of such vote were void.

Where a vote of the people of a county au.
thorized the county commissioners to subseribe for stock in a
railroad company. Held, that such authority did not empower the
commissioners to donate the bonds of the county to a railroad
company.

Error from the district court of Otoe county. The
cause was tried in that court in 1873, before Mason, Cr.
J., and a decree, enjoining the collection of a tax levied
on the property of Meadville for the payment of certain
bonds, entered. It was brought here by the treasurer of
the county upon petition in error. Ganrr, J., having
been of counsel below, did not sit in the case.

E. F. Warren, for plaintiff in error.

@. B. Scofield, for defendant in error, argued the
cause, upon a brief prepared by Judge Gantt, before his
election as a judge of the supreme court,
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I. Under the constitution of our state among the
powers delegated are those of levying taxes to defray
the expenses of the government—and this includes all
departments of the government, whether state or muni-
cipal; providing for the organizing and disciplining the
militia, regulating the jurisdiction of the courts, and for
the protection of the citizen in his life, liberty, reputa-
tion and property. And to secure these objects and
carry into effect and maintain the essential police affairs
and regulations of the government, taxation is not only
a delegated power, but it is an element of sovereignty.
This is ordinary taxation which the citizen pays in re-
turn for the protection secured and guaranteed to him
by law; but extraordinary taxation is a materially dif-
ferent thing, and the power to levy such tax under the
constitution which reserves to the people “all powers
not herein delegated,” cannot be exercised unless express-
ly granted.

Is such extraordinary power granted? We find it is
authorized to repel invasion, suppress insurrection, or to
defend the state in time of war, and to defray extraordi-
nary expenses the state may contract, not exceeding in
the aggregate fifty thousand dollars.

Under the well settled principles of law, in support of
which I need not cite authority, these express enume-
rated grants of extraordinary powers, for the execution
of which taxation is an essential attribute, exclude the
idea of the exercise of any other such powers, and they
must be taken as a significant fact that no other such extra-
ordinary taxation was granted or intended to be granted.
And nowhere in the constitution is found the grant of
power authorizing the legislature to provide by law for
a county to loan its credit, to make donation of the pro-
perty of a citizen, or levy any tax for such extraordinary
purpose. Hence, I submit that there being nosuch del-
. egated power, it essentially follows that all legislative
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acts authorizing such tax must be without authority and
void. If such law can be upheld as a rightful exercise
of legislative power, then indeed the reserved rights of
the citizen, as well as the guarantees of the constitution
are all a myth. May v. Cincinnati, 1 Ohio State, 273

II. The bonds issued and the tax sought to be taken
in the case at bar, are without compensation—a pure gif?
or donution. Can private property be taken without
compensation for public use? Can it be taken from one
citizen without his consent and donated to another, or
to any public’ use? I think that every fundamental
principle of justice forbids such taking of property, and
that the functions of government, as applied in every
age of civi]l government, are directly oppused to such sys-
tem of legal robbery.

In an historical examination of the fanctions of gov-
ernment we find in the philosophy of government the
first fundamental natural right is the right of life which
comuences before we are born, and that it is protected
Loth by the natural and civil law; the second natural
vight is to hold and enjoy the fruits of our bodily and
mental labor, and this natural right to own the fruits of
our labor includes all the honest acquisitions of proper-
ty. It has been truly said by most profound jurists, that
what a man obtains by the exertion of his own mind, or
bis own hand, or both combined, should be his own; and
this Listorical examination discovers to us that man in
the rudest state of nature was not without some notion
of exclusive property. It seems to me that this natural
right of property was not only inherent, but was de-
manded by all the circumstances surrounding the enjoy-
ment and protection of life, for without it no man could
have claimed as his own the fruits of his labor. The
fruit plucked by him from the tree might .have been
snatched from him ere he had tasted it, and the bed he
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had prepared to rest upon might have been taken from
him ere he had laid his body upon it. Hence, the in-
evitable wants and common necessities of man in all
ages demanded the enjoyment and protection of this
natural right. 2 Kent Commentaries, 318. Sweet v.
Hurlburt, 51 Barb., 318. And we find in our own con-
stitution not only a recognition but also the positive
declaration of these inherent rights of property, ete.,
and also- of the necessity of an essential adherence to
Justice and the frequent recurrence to fundamental prin-
ciples. These rules of government are only declaratory
of the natural rights which have always existed as fun-
damental principles of law, and to the maintenance of
which we find the functions of government have always
been applied. These rules of the social union of man-
kind I think are not only sustained by an historical ex-
amination of the proper functions of government but
are also supported by reason and the soundest philosophi-
cal principles.

But it is said that the right of eminent domain eon-
travenes this natural right of property. It will not be
doubted that in all well organized and established gov-
erniments, from the earliest period of civil government,
by reason of the necessities of mankind this right of
eminent domain existed. No one will controvert the
fact that the establishment of civil government and the
progress to higher civilization required some moditica-
tion in the use and enjoyment of property under this
natural right. It became essential to the well-being of
the social compact that property should not be used to
the injury of others; that good order in the community
demanded police regulations and the enforcement of mu-
nicipal law, and therefore it became just and equitable
that all members of the community should aid in the
maintenance and execution of the rules of society—and
hence it is not difficult to discover the origin of the
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power of taxation for the support of government. But
I presume a fair interpretation of the history of gov-
ernment shows that, until within a recent period, this
power was only exerted for the general benefit of the
whole state, and only as far as was necessary in the gen-
eral police regulations of the government for the protec-
tion and common advantage of all persons in their so-
cial, commercial, agricultural and political relations.
And in applying the functions of government to these
objects, it is assumed that the tenure of property is de-
rived from the governing power. But from the best
historical light on this subject, it seems evident that this
tenure was originally derived from occupancy or univer-
sal consent that man by virtue of his natural right
should enjoy the fruit of his own labor. But however
this mav he. in the more recent history of governments
the po’'tica’ cheory seems to be adopted that this tenure
is der ved trom the governing power. West River
Bridye v. Dix, 6 How., 532. Bloodgood v. Mohawk d
Hudson B. R. Co., 18 Wend., 27. Sharpless v. The
Mayor of Philadelphia, 21 Penn. State, 147.

MaxweLL, J.

On the sixteenth day of March, 1866, a special elec-
tion was held in the county of Otoe for the purpose of
determining whether Otoe county should issue its bonds
in an amount not exceeding $200,000 for the purpose of
securing an eastern railroad connection for Nebraska
City. On a canvass of the votes it was found that 1362
were in favor of the proposition and 201 against it. At
a meeting of the board of county commissioners of
said county in November, 1866, it was ordered that
$40,000 of the bonds voted in the preceding March be
donated to the C. B. & St. Joseph R. R. Co., provided
they would locate their road within one and a half miles
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of the ferry landing at Nebraska City, In pursuance of
this order $40,000 of the honds of the county were de-
livered to the company. On the eighteenth day of Feb-
ruary, 1871, the defendant in error instituted proceed-
ings in the distriet court of Otoe county to enjoin the
collection of taxes for the payment of interest on the
bonds in question, and praying that said bonds may be
declared null and void. Judgment was rendered in his
favor in the court below, to reverse which the case is
brought into this court by petition in error.

On the sixth day of January, 1860, the territorial legis-
lature passed an act authorizing the board of county com-
missioners of Otoe county to submit to the people of
that county the question whether Otoe county should
subscribe for stock in an amount not exceeding $75,000
in any railroad company then or thereafter located in
Fremont county, Iowa. The act provided that in case a
majority of the legal voters of said county voted in favor
of the proposition, the board of county commissioners of
said county should issue the bonds of said county for
whatever amount of stock it may have been decided upon
by such vote.

On the eleventh day of January, 1861, an act was
passed by the legislature authorizing county commis-
sioners to submit to the people of their respective coun-
ties the question whether the county will aid or con-
struct public buildings, the question whether the county
will aid or construct any road or bridge, or submit to the
beople of the county any guestion involving an extraor-
dinary outlay of money by the county. The act provi-
ded that the proposition of the question must be accom-
panied by a provision to levy a tax for the payment
thereof in addition to the usual taxes, and no vote adopt-
ing the question proposed shall be valid unless it like-
wise adopt the amount of tax to be levied to meet the
liability incurred.
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The only question necessary to be considered is that
of the power of the county commissioners to issue the
bonds in question. The question whether the Zerritorial
legislature, under the organic act, had authority to au-
thorize a county to issue its bonds for the purpose here
indicated, has not been raised directly, either by the
pleadings or argument, and will not bediscussed.

The rule is well settled in this court that county com-
missioners can exercise only such powers as are ex-
pressly granted, or are incidentally necessary to carry
into effect the powers granted. Zhe S. €. & P. R. R.
Cn. v. Wushington Co., 3 Neb., 42. Stewart v. Otoe Co.,
2 Neb., 177. The People v. Com’rs. Buffalo Co., 4
Neb.,, 150. ,

Whatever may be the rule as to municipal corpora-
tions, connties have no authority at comnmon law to issue
bonds. They are quasi corporations—mere governing
agencies, charged with certain objects of necessary local
alministration. The power to issue commercial paper
must be conferred by statute, and such power must be
exercised in the manner prescribed, although it seems to
be well settled that where the authority to issue the
bonds existed a mere irregularity in its exercise will
not invalidate the bonds in the hands of innocent pur-
chasers for value. The authority, if any, given to the
county commissioners by the vote of the people was to
subscribe for stock in a railroad company. Under such
anthority can they make a donation of the bonds of the
county to a railroad corapany?

The snpreme court of the United States, in the
case of the 0. B. & Q. R. R. Co. v. Otoe County,
16 Wall, 667, held that there is no solid ground
of distinction between a subscription to stock and a
donation. In that case much stress is laid on an
act of the legislature, approved February 15, 1869,
section one of which provides * that said commissioners
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(of Otoe county) be and they are hereby authorized to
issue one hundred and fifty thousand dollars of the
bonds aforesaid to the Burlington & Missouri River
Railroad Company, or any other railroad company that
will secure to Nebraska City a direct eastern railroad
connection, as a donation to said railroad company, on
such terms and conditions as may be imposed by said
county commissioners.”

The title of the act referred to is as follows: ¢ An act
to authorize the county commissioners of the county of
Otoe to issue the bonds of said county, to the amount of
one hundred and fifty thousand dollars, to the Burling-
ton and Missouri River Railroad, or any other railroad
running east from Nebraska City.”” The second section
of the act provides that “said bonds, when so issued,
are hereby declared to be binding obligations on said
county, and to be governed by the terms and conditions
of an act entitled ‘an act to enable counties, cities, and
precincts to borrow money or to issue bonds to aid in
the construction or completion of works of internal im-
provement in this state, and to legalize bonds already
issned for such purpose. Approved February, A.D.
1869.>”

The power of the legislature to legalize a void pro-
ceeding like this may be fairly questioned, but it was
not the purpose of the act to legalize the bonds.

Section nineteen, article I1, of the constitution of 1867,
provided that no bill should contain more than one subject,
which should be clearly expressed in the title. In Whdze .
The City of Lincoln, 5 Neb., 516, it was held that it
would be sufficient if the law had but one general object.
The only purpose of this act as expressed in the title
was to authorize the issne of the bonds. Under such a
title the legislature could not (even if it had the power
to do so) constitutionally legalize these bonds.

The supreme court of the United States has gone to a
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great length in sustaining municipal bonds, and there is
apparently danger. that the court will (if it has not al-
ready done 80) overlook the fact that the taxpayers have
rights. In Marcy v. Township of Oswego, 92 U. 8.
(2 Otto) Sup. Court, 637, it was held that bonds issued
by a township in excess of the limit fixed by the statute
were valid.

Where a gquast corporation, in pursuance of express
authority, deliberately assumes a burden, by issuing its
bonds for public purposes, good faith requires their pay-
ment. But bonds issued without authority, or in excess
of the limit fixed by statute, are no more the bonds of
the corporation thau if they were forgeries. In the case
at bar, so far as the record discloses, there was no sub-
mission to the people of the question of taxation for the
payment of either the principal or interest of the bonds,
as required by statute. The entire proceedings there-
fore were entirely void, and are not aided by the act of
1869. But if the authority to issue the bonds had ex-
isted, the commissioners had no authority under the vote
of the people of the county to make a donation thereof
to the railroad company. There is no presumption that
the stock of a railroad company is of no value; but even
if not very valuable the stockholder, to the extent of his
stock, has a voice in the election of officers of the com-
pany and in the control of its affairs that may be of
more value to his locality than the mere market value
of the stock. As we see no error in the record, the judg-
ment of the district court is affirmed.

JUDGMENT AFFIRMED.,
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ANNIE MORRILL, PLAINTIFF IN ERROR, V. Ricmarp W.

. TAYLOB, DEFENDANT IN ERROR.

Taxes: AssEssMENT. A valid assessment is an essential pre.
requisite to any exercise of the taxing power by the board of
county commissioners. )

: OATH OF ASSESSOR. The requirement of the law pre.
scribing the oath to be taken and’subscribed by the assessor, cer-
tified by the officer administering it and attached to the assess-
ment roll, must be substantially complied with; and without
such compliance with the law no jurisdiction can be conferred
on the board of commissioners in the matter of the taxation of
property.

Practice in Supreme Court: SETTING ASIDE JUDGMENT.
An accident or mistake in respect of a fact occuring on the trial
of a cause in the district court, which is not incorporated in a
bill of exceptions and made a part of the record, is not sufficient
ground to set aside the judgment of the supreme court and to
grant a new trial.

: REEEARING OF A CAUSE. A petition for the rehearing
of a cause upon such ground is somewhat in the nature of a writ
of error in fact, and lies only to the same court in which the
judgment was given to examine its own record and rectify the
error, if any exist.

: PROCEEDINGS IN ERROR. Under the constitution and
statute relating to proceedings in error the supreme courtcan
only reverse, vacate, or modify a judgment rendered by the dis-
trict court for errors appearing on the record.

REHEARING; AFFIDAVITS INADMISSIBLE. Upon an ap-
plication for a rehearing the court cannot receive any affidavits
in respect of matters entirely foreign to the record.

Error from the district court of Lancaster county.

Tried below before Savaek, J. The opinion states the
case.

C. C. Burr, for plaintiff in error.

The defendant in error claims that by virtue of section

one hundred and four of the revenue law, his deeds are
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prima facie evidence of the facts set forth in that sec-
tion. But the record shows thata substantial pre-requi-
site of the statute had not been complied with, viz: the
taking of the oath by the assessor. What then is the
condition of defendantinerror? The instant it is shown
by the party claiming adversely to the deed that any
pre-requisite of the statute has not been complied with
the prima facie character of the deed is destroyed,
all of its presumptions overthrown, the deed becomes
mere waste paper, and the grantee in the tax deed, or
those claiming under lim, must prove by satisfactory
evidence the regularity of the proceedings, and the onus
proband: is shitted to the party claiming under the tax
deed. Blackwell on Tax Titles, p. 363. Sibley v. Smith,
9 Mich., 497. E'lliott v. Elmore, 16 Ohio, 24. Wright
v. Dunham, 13 Mich., 414. Warren ». Grand Haven,
30 Mich., 24. People v. 8. F. Savings Union, 31 Cal.,
132. Rayburn ». Kuhl, 10 Towa, 92. B'dleman v.
Brooks, 28 Cal., 74. The omission of the assessors to
comply with the requirements of the statate in making
the affidavit to the assessment roll is a jurisdictional

question. Cases cited above. This defectin the assessment
" roll is not cured by section six of the act of June 6,1871.
Gen. Stat., 936. A statute which cures irregularities
canuot cure this defect of jurisdiction; curative laws
may heal irregularities in action, but they cannot cure a
want of authority to act at all; whatever the legislature
could not have authorized originally it cannot confirm.
McR ynolds v. Longenberger, 57 Pa. 8t., 13. McCready
v. Sexton, 29 Towa, 356. Parker v. Same, 29 lowa, 421.
Denny v. Mattoon, 2 Allen, 861. Nelson v. L2ountree,
23 Wis., 397. McDaniel v. Correll, 19 111.,226. Rich-
ardsv. Rote, 68 Penn. St., 248. State v. Doherty, 60
Maine, 504. Griffin’s Ewxecutors v. Cunningham, 20
Grat., 31, 109.

*f. H. Sessions. for defendant in error.
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From aught that appears in the case, the oath of the
assessor required by the statute might have been made,
and in the office of the clerk, and the presumption is
that it was so made, and in the office, until the contrary
appears, and if that is true the fact that the same was
not attached to the assessment roll can have no possible
effect whatever to invalidate the same. Again, theoath
is only one of the many things directed to be done by the
assessor to secure a fair, just, and impartial assessment
of all property required to be assessed as the basis of
taxation, and when that is obtained the spirit and object -
of thelaw is satisfied. That an assessment of this kind
was made in this case is not denied. Then why should
not the defendant’s title upon the sale of 1870 be sus-
tained ¥ Van Rensselaer v. Witheck, 7 Barb., 133.
Parish v. Golden, 35 N. Y., 462. This case is fully en-
dorsed by the U. 8. circuit court in Southern District of
Ohio. Pullace v. Kinsinger, 9 A. L. R., 562. If the
value of the property be rightfully fixed by the assessor,
the assessment is valid, though that value was arrived at
in a way different from that pointed out by the statute.
Hart v. Plum, 14 Cal., 149. In People ». Canal Co.,
48 Cal., 143, the court held that “a tax is not void be-
cause the record of the board of supervisors in levying
it is not signed by the chairman and clerk of the board.”

Section six provides that ¢irregularities in making
assessments, and in making the returns thereof, in the
equalization of property as now provided by law, and in
the mode and manner of advertising the sale of real es-
tate, shall not invalidate the sale of any real estate
when advertised and sold by the county treasurer for de-
linquent taxes dae thereon.” Gen. Stat., 936.

This law is constitutional, and the legislature has
power to declare that if the land is liable to the tax levied
upon it, and the owner will not pay the tax before sale,
nor redeem the land as required in the appointed time,
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that no omission or irregularity which may occur in the
proceedings of the officers charged with the execution of
the revenue laws shall thereby render the tax deed void.
Blackwell on Tax Titles, 100, 112, and authorities cited.
That the defects complained of are mere irregularities
and cured by thisstatute, is fully established by the fol-
lowing authorties: Smith v. Cleveland, 17 Wis., 556..
Gulf Railroad Co.v. Morris, T Kan., 210. The omis-
sion of the oath can only be regarded as an irregularity
in the making of the ascessment, which by no means
renders the same void. Zhompson v. Breckenridge, 14
S. & R, 346. Montgomery v. Meredith, 16 Penn. State,
42, Gwynne v. Niswanger, 20 Ohio, 558. Eldridge v.
Kuehl, 27 Towa, 161. Peoplev. McCreery, 34 Cal., 432.
Statev. C. P. R. R. Co., 10 Nev., 50,

Gaxrr, J.

This action was brought in the usual form to recover
the possession of real property. The defendant ad-
mits that he is in possession of the property, but
denies the ownership of the plaintiff, and avers title in
himself; and by supplemental answer, he. says that
since the filing of his answer the treasurer of Lan-
caster county has executed and delivered to him two
tax deeds for the property in controversy for the
non-payment of taxes upon the land >’ for the years 187G
and 1871. The plaintiff denies all the new matter set
up in the defendant’s answer, and in reply to the defend-
ant’s supplemental answer he denies that the two deeds
were in due form of law, ¢ whereby said premises de-
seribed in plaintiff’s petition were duly and legally con-
veyed to said defendant for non-payment of taxes upon
the land.” A jury was waived and a trial had to the
court. By stipulation between the parties it is agreed
that the bill of exceptions contains all the evidence and
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facts in the case; and according to these facts it appears
that by a chain of conveyances running back to and in-
cluding the patent trom the United States, the legal title
to the land was in the plaintiff; and that the defendant
was in the possession of the land under three several
deeds, conveying the land to him by the treasurer of
Lancaster county on sale for the taxes for the years 1869,
1870, and 1871. It further appears that the plaintiff in-
troduced in evidence the assessment rolls for the years
1369, 1870, and 1871, which include the land in guestion
and from which “it appears that on none of them was
there any oath of any assessors attached as the statute
provides,”” and further that the notice of sale of 1871 for
taxes of 1870 was advertised to commence on the first
Tuesday instead of the first Monday in September, and
that the notice of sale for taxes of 1871 fixed the place
of sale at the front door of the treasurer’s office, whereas
the deed recites that it actnally took place at the door of
the court house. The tax deeds are not preserved in the
bill of exceptions. The record also shows the court be-
low found that the tax deeds were valid on their face
winl were prina facie evidence of title to the land in de-
fendant under the statute; that from the evidence intro-
«ueed on the trial, the assessment rolls for 1869, 1870, and
1871 did not have the oath of the assessor attached
thereto, and for this defect the tax deeds were void; and
that the tax deeds on the sales for the taxes of 1870 and
1371 were also void by reason of defects in the notices
of the sales; and also found the several amounts of taxes
pid by the defendant. The only judzmnent rendered
by the court below was against the plaintiff and in favor
of the defendant for the several amounts of taxes paid
by him and the interest thereon. The plaintiff now
complains that the court erred in rendering this judg-
ment; that it is not sustained by the evidence and is
contrary to law.
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The important and perhaps controlling question
raised by the pleadings and facts as admitted in the bill
of exceptions is, whether the oath of the assessor, certi-
fied by the officer administering it, and attached to the
assessment roll, is an essential pre-requisite to the ex:
ercise of any power or to any proceeding in the taxation
of property.

It is an unquestionable principle of law that certain
jurisdictional facts must exist as conditions precedent
to be performed before there can be any exercise of the
taxing power by municipal officers, and it is an inflexible
rule that the listing and assessment of property is one
of the essential pre-requisites to confer jurisdiction upon
the board of county commissioners over the subject mat-
ter. In McCready v. Sexton, 29 Towa, 390, it is justly
said that such previous acts are essential and jurisdie-
tional facts. “ The legislature may prescribe the time
and manner in which these essential and jurisdictional
acts shall be done, but it cannot either constitutionally,
or in the nature of things, provide for passing title to
property for the non-payment of taxes without them.”
Therefore the first essential step which constitutes the
basis of all subsequent proceedings is a valid assessment
of the taxable property. The assessor must do this,and
he completes his work by preparing and delivering into
the office of the county clerk the assessment roll with
his oath attached, certified by the officer administer-
ing it, in form substantially as prescribed by the stat-
ute. It is this report or document which vests the
board of commissioners with authority to actin the mat-
ter; and if the assessor fails to comply with the essen-
tial and mandatory requirements of the law, his report
or assessment roll confers on the board of commissioners
no jurisdiction over the subject matter. The assessment
is the official estimate of the value of property subject to
tazation, and constitutes the basis of apportionment;

18
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hence, without it no apportionment can be made, and
without it all subsequent proceedings to subject the
property of the citizen to taxation can have no support
and must be treated as mere nullities. It is said that
“the law never assumes the existence of jurisdictional
facts ”’; they must, however, exist before any subsequent
step can be taken in the taxation of property. In Ab-
bott v. Lindenbower, 42 Mo., 168, itis said that “a valid
assessment is an essential pre-requisite to the lawful ex-
ercise of the power of taxation.” Thatcher v. Powell,
6 Wheat., 125, 127. M’Call v. Lorimer, 4 Watts, 353,
357. Marsh v. Chesnut, 14 111., 225, Morrill v. Swartz,
39 In., 110. '

Our revenune statutes require all property, personal
and real, to be listed each year, and to be assessed at its
actual value at the place of listing, and require the as-
sessor to prepare and deliver into the office of the county
clerk, by the second Monday in April, his assessment
roll; and section 12 provides that the assessor shall
take and subscribe an oath, to becertified by the ofticer
administering it, and attached to the assessment roll,”
which oath shall be substantially in form as prescribed
in this section. The rule will not be questioned that
where the particular provisions of a statute relate to
some immaterial matter, not of the essence of the thing
to be done, or where compliance is a matter of conven-
ience rather than of substance, or where the directions
of the statute are “designed for the information of the
officers, and intended to promote method, system, and
aniformity in the modes of proceeding,”” and are not ac-
companied by negative words, imputing that the acts
required shall not be done in any other way, such pro-
visions may generally be regarded as directory. But it
is observed that in the enactment of tax laws, the legis-
lature is unrestrained in its authority over the subject, and
the presumption is that the law contains just what the
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legislature intended it should embrace; and therefore in
the construction of such laws, the first duty of the court is
to ascertain the real intent of the law. It is not for the
court to say, in its opinion, whether the law is or is not
wise, just, and politic in its requirements and directions,
for it is the province of the legislature alone to decide
these questions, and it is the duty of the court to give
effect to the intent of the law, provided it is not subver-
sive of the constitution. If, however, the terms em-
ployed in the statute are plainly imperative, then there
is no room for construction, becanse the intent is clear
and the requirement of the law is mandatory. Supervi-
sors v. The People, 8 Hill, 511. Sedg. on Stat. and
Con., 325. And it is said in Western Ry. v. No-
lan, et al., 48 N. Y., 518, -that “the assessors are
quast judicial officers when acting within the sphere
of their jurisdiction, and their assessments when made
become judgments to be enforced by a warrant, in
the nature of a special execution to be issued by
the supervisors of the county’; and the supreme
court of our own state has held that in respect to
maunicipal officers, “the grant of powers to such officers
must be strictly construed, because when acting under
such special authority they must act strictly on the con
ditions under which their authority is given,” and when
the « statute shows the legislature intended a compliance
with its provisions to be essential to the validity of the
act or proceeding, or where some antecedent or pre-
requisite condition must be performed before certain
other powers can be exercised, then the statute must be
regarded as mandatory.” 8. C. & P. Ry. v. Washing-
ton Co.,8 Neb., 41. Hurford v. City of Omaka,4 Neb.,
351. Corp. of Washington v. Pratt, 8 Wheat., 663.
Easton v. Callender, 11 Wend., 94.

In section twelve above referred to affirmative words
are employed, and in District Township v. City of Du-
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bugque, T Iowa, 275, it is held that “afirmative words
may, and often do, imply a negative of what is affirmed
as strongly as if expressed. So, also, if by the language
used a thing is limited to be done in a particular form
or manner it includes a negative that it shall not be
done otherwise.” Now the requirement of the statute
in respect to the oath of the assessor is as plainly imper-
ative as that in respect to the return of the assessment
roll, and no one will pretend that there can be any taxa-
tion, or jurisdiction in the commissioners over the sub-
ject matter without an assessment. The oath is the only
security of the citizen for an equality of taxation and an
impartial and just estimate of the value of property;
and it is said that an assessment *is not only indispen-
sable, but in making it the provisions of the statute
under which it is to be made must be observed with
particularity. If this were not compulsory—if the offi-
cers were to be at liberty to disregard important provis-
ions of the statute in this initiatory step, the chief
protection which the law has intended for individuals in
tax cases would be removed.” Cooley on Taxation, 259,
260. Smith v. Davis, 30 Cal., 536. Whitney ». Thomas,
23 N. Y., 285. Thurstonv. Little,3 Mass., 429. Thayer
v. Stearns, 1 Pick., 482. McReynolds v. Longenberger,
57 Penn. St.,18. Lanew. Bommelman, 21111, 147. 23
1., 523. 27 Cal,, 51.

In the state of New York the dnties of the board of
supervisors in .respect to taxation of property are the
same as those of our board of county commissioners.
The statute of that state required a certificate in a cer-
tain form to be annexed to the assessment; and in Vun
Rensselaer v. Whitheck, T N. Y., 521, it is held that
“the certificate was intended to prevent favoritism and
partiality by compelling the assessors solemnly ¢0 affirm
that they have estimated each taxpayer’s property at
its full value. If this rule is complied with, equality in
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taxation will be secured, and in no other way. The
proceedings therefore would be fatally defective if no
certificate had been annexed to the assessment,” and in
conclusion the court says: “that the assessment roll was
not complete and in a condition to be delivered to the
board of supervisors until a certificatc was ade, con-
taining substantially the matter specified in the statute;
that the assessment roll thus certified to, ie necessary to
confer jurisdiction upon the board of supervisors, and
that the warrant and roll constitute a process in the na-
ture of an execution and must be construed together, and
that the defect of jurisdiction in this case being appar-
eut on the face of the instrument it was no protection to
the collector.” And in Westfall v. Preston, 49 N. Y.,
349, it was again held that “a substantial compliance
with the terms of the statute prescribing the verification
is necessary to give the board of supervisors authority tu
impose a tax and issue their warrant to the collector for
its collection.” In Re Petition of Cameron, 50 N. Y.,
502. Alger v. Curry, 38 Verm., 382. Robson v. Os-
born, 13 Texas, 299. 23 Texas, 36. Davis v. Farnes,
26 Texas, 296-7.

It seems to us very clear, upon both prineiple and au-
thority, that a substantial compliance with the require-
ments of the statute prescribing the oath to be taken
and subscribed by the assessor, is an essential pre-requi-
site—a jurisdictional fact that must exist before the
board of commissioners can exercise any power in the
taxation of property, and that without such oath there
is in law no assessment. We are aware that thereis much
disregard of the plain mandates of the law by officers in
the administration of municipal government; but how-
ever much we may desire to avoid the consequences of
the inexcusable conduct of such officers, yet, as a court,
we must take the law as we find it, and give effect to its
real intent in respect to the powers of municipal officers
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In the case under consideration, the consequence is that
all the acts of the officers in relation to the snpposed
taxation of the plaintiff’s land for the years 1869, 1870,
and 1871, are simply void; and in Elliott v. Peirsal, 1
Peters, 340, it is said that if a court “ act without author-
ity its judgments and orders are regarded as nullities.
* # # * They constitute no justification, and all
persons in executing such judgments and sentences are
considered in law as trespassers.” Bouvier states the rule
with precision as follows: “ It isa rule oflaw that what-
soever is absolutely null produces no effect whatever.”
This doctrine applies to all tribunals, boards, and offi-
cers, who exercise judicial functions. Ifthey act without
authority—without jurisdiction—their proceedings are
“ not voidable, but simply void”’ and “ produce no ef-
fect whatever.” Stanton v. Ellis, 12 N. Y., 577. Bor-
denv. Fiteh,15 John.,141. Wise v. Withers, 3 Cranch,
331.  Barrett v. Crane, 16 Verm., 250, and cases cited.
Robinson v. Mathwick, 5 Neb., 255,

It was, however, earnestly contended that all defects in
the proceedings of the officers, in this case, were cured by
furce of section six of the act of June 6, 1871. It pro-
vides as follows: ¢ Irregularities in making assessments
and in making returns thereof, and in the mode and
manner of advertising the sale of real estate, shall not
invalidate the sale of any real estate when advertised
and sold by the county treasurer for delinquent taxes
due thereon.” It will be observed at first glance that
this act cures irregularities only and not jurisdictional
defects. The jurisdictional fact must exist before an ir-
regularity can occur, for without the existence of such
tact there is in law no assessment,and all subsequent
acts of the officers are mere nullities, and it will not be
nrged that the legislature can transform nullities into
valid acts, or create something out of nothing. It is
said in McReady v. Saxton, supra, the legislature can-
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not annul or change the jurisdictional facts,—* it cannot
excuse the non-performance of them, and of course can-
not make the doing of any other thing a substitute for
them, or conclusive evidence of their being done.” The
act is intended to cure irregularities, not the want of
jurisdiction. Zallman v. White, 2 Comst., 69. Lf2obson
v. Osborn, 18 Texas, 307.

It was also urged in the argument that in order to
defeat the title under a sale for delinquent taxes, some
one or more of certain things enumerated in the statute
must be proved; and one of these is this: *That the
land had never been assessed for taxation.” This fact
at least has been established, for, as already shown there
was in law no assessment by reason of the failure of the
assessor to perform-an essential pre-requisite required by
the law.

. Again, it was contended that under section 104 of the
act of 1869 the claimant of the land is required to pay
over to the county treasurer for the use of the purchaser
the amount necessary to redeem at the same rate as in
cases of land redeemed within two years from the sale
before any judgment can be rendered against the pur-
chaser, and that this payment is a condition precedent
which the plaintiff must perform before she can have
judgment against the defendant or any relief in the pre-
mises. But this section as amended by the act of Feb-
ruary 18, 1875, is materially changed, and provides as
follows: “ No person shall be permitted to question the
title acquired by a treasurer’s deed without first show-
ing that he or she, or the person under whom he or she
claims title, had title to the property at the time of the
sale, or that the title was obtained from the United States
or thie state after the sale, and that all taxes due upon
the land have been paid by such person or the person
under whom he or she claims title as aforesaid.”

This ant as amended contemplates a title acquired by
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a treasurer’s deed, and although it may be invalid by
reason of some default in the proceedings after jurisdic-
tion had attached, yet that there must be some sort of a
title ia very clearly indicated by the law. But the prop-
osition will hardly be questioned that if the proceed-
ings are wholly without any jurisdiction in the board of
commissioners over the subject matter there is in law
no assessment, no taxes due, and no title acquired.
Hence, accordmg to the authorities referred to, all per-
sons engaged in the execution of any order or warrant
under snch proceedings “are considered in law as tres-
passers.”’

Again, section seven of the act of June 6, 1871, is refer-
red to in support of a title in the defendant. This section
provides that  whenever the ¢i¢l¢ acquired by a purchaser
at a treasurer’s sale shall fail,” the purchaser shall have a
lien upon the land for the amount of purchase money and
taxes paid by him together with interest thereon,and he
may enforce such lien in the manner described for foreclos-
ing mortgages. If thissection can stand with section 104
as amended, then it will be observed that two elements
must exist to give it force and effect, that is, there must
be a tax assessed and a title acquired at a treasurer’s sale;
but without jurisdiction in the board of commissioners
to act in the matter neither one of these elements can
exist in law—and in law there is no title to fail.

We think the want of jurisdiction in the board of
commissioners is decisive of this case, and therefore it is
unnecessary to examine several other questions discuss-
ed in the argument. The judgment of the court below
is reversed, and as the parties by stipulation in the re-
cord agree that we shall render a final decision in the
case, therefore, upon the pleadings and facts in the re.
cord, the finding and judgment must be for the plaintiff.

JUDGMENT ACCORDINGLY.
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After the rendition of the foregoing decision, the de-
fendant in error filed an application for a re-hearing of
the cause, on the ground that upon the trial of the cause
in the court below, it being necessary that said Annie
Morrill should prove that there was no assessment of
the land in controversy for the years 1869, 1870, and
1871, the assessment rolls for those years were introdue-
ed in evidence, from which it appeared thaton none of
‘them was there the oath required to be taken by the as-
sessor; that the county clerk testified that he had search-
ed through the records of the office, and could not find
said oaths or any of them; that relying upon this testi-
mony as being true in fact, he entered into the stipula-
tion hereinbefore referred to, which stood in place of
the bill of exceptions, upon which the cause was reviewed
in this court; but that since the decision of this cause
by this court, he had caused diligent search to be made
and had found the original oaths of said assessors
among the records of said county clerk’s office, thongh
not attached to the assessment rolls. This application
was supported by aflidavits.

Upon the application, M. H, Sessions, and Brown,
England & Brown for Taylor, said: “The maxim,
Iynorantia neminem excusate, is one that we abide
by, and any agreement or stipulations that we have
made in ignorance of the law we do not ask to be
relieved from. That maxim, however, has no ap-
plication where the agreement or stipulation was made
under a mistaken apprehension of the facts or of the
law and facts combined. Becker v. Lamont, 13 How.
Pr., 28. Sharp v. The Mayor,19 How. Pr.,193. That
the mistake complained of in the stipulation in this case
is one of fact and not of law is conclusively shown by
the record, and that the same was not made by any care-
lessness or negligence of the defendant or his counsel is
also as conclusively shown by the record.
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C. C. Burr for plaintiff in error.

No re-hearing can be allowed. The stipulation con-
cludes the parties to the record. McCann v. McLennan,
3 Neb., 85. The defendant in error has had from April,
1871, to the date of signing the stipulation in 1877, to
examine the records and files in the clerk’s office to find
these assessors’ oaths that he now claimns to have discov-
ered, and if they were in the clerk’s oftice all these years,
and not attached to the assessment roll, and defendant in
error would not find them, he is guilty of gross negli-
gence, and ought not now to be relieved from his stipu-
lation. The setting aside of the stipulation and vaca-
tion of this judgment would be a dangerous precedent
which would lead to infinite confusion. No judgment
will ‘be final. The power to vacate a judgment is
discretionary, but when this discretion of the court
is spoken of a sound legal discretion is meant, and
courts will act with great caution, and rarely exercise
their authority by the vacation of a judgment. Mec-
Conn v. McLennan, supra. Suppose a re-hearing is
granted in this case, of what avail will it be to the de-
fendant in error? Can he introduce proof in this court
that such oaths as he claims to have discovered are in
existence? Is not the record now in this court the only
source from which this court can draw its knowledge of
the facts in this case? Even in a criminal case, suppose
a person convicted of a penitentiary offense, the convie-
tion sustained by the supreme court, and it should then
be ascertained beyond all question that the man was in-
nocent from conclusive evidence discovered after the
conviction had been sustained, could the supreme court
grant a re-hearing which would avaii anything, or send
the case back for a new trial? We think the only relief
that could be granted would be a pardon. I know of no
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reason or authority for the granting of a new trial, or a
re-hearing, in the supreme court, on the ground of new-
ly discovered evidence. We think the application for a
re-hearing should be denied.

GaxrT, J.

After the hearing of this canse and the entry of judg-
ment therein, the defendant filed a petition praying the
court to setaside said judgment and also to set aside a stip-
ulation or part thereof made by the counsel of respective
parties, containing “a statement of facts which were
agreed upon as being all the evidence in the case, and the
decisions and rulings of the court below and exceptions
thereto,” and also for a rehearing of the case. The
statement agreed to is made the bill of exceptions in the
case, and was by the court allowed, and ordered to be
made a part of the record of the case, and was signed
by the judge as the bill of exceptions, and is certified to
this court as a part of the record. Affidavits are filed
with the petition; and the application is based on the
ground that “accident or mistake’ in respect of cer-
tain facts occurred upon the trial of the cause in the dis-
trict court without fault of the defendant.

As shown by the petition, this court is not asked to
rehear the cause upon the record brought here upon pe
tition in error, but to hear it upon the petition and affi-
davits delors the record, and set aside a part of that
record on the sole ground of accident or mistake in re-
spect of facts oceurring on the trial of the cause in the
court below.

Now, whether the bill of exceptions be considered as
a stipulation that it contains all the evidence in the case,
or whether it be viewed as an ordinary bill of exceptions
allowed by the judge, and by order of the court made
part of the record, is not material, because the present
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proceeding is somewhat in the nature of a writ of error
in fact, and not an application for a rehearing of the
cause upon the record. Has the supreme court jurisdic-
tion to hear and determine such question of error?

It is well understood that inlegal proceedings, “ error
of law is where, on the face of the record, it appears that
the judgment was given on insuflicient grounds;’ and
that error in fact must be substantiated by affidavits, and
lies only to the same court in which the judgment was
given to examine its own record and rectify the error,
if any exist. Broom & Had. Com., 270, 271. There-
fore it seems clear according to the common law rule of
procedure, that in a cause brought here upon petition
in error this court has no jurisdiction in such case, and
cannot, in proceedings and matters of complaint delors
the record, examine such alleged errors of fact.

~ Again, under our constitution, this court has original
jurisdiction only in cases relating to revenue, eivil ac-
tions in which the state is a party, guo warranto and
habeas corpus, and only “such appellate jurisdiction as
may be prescribed by law;” and by section five hundred
and eighty-two of the civil code, title X VI, entitled
“ Errors in Civil Cases,” the statute provides that “a
judgment rendered or final order made by the district
court may be reversed, vacated, or modifled by the sa-
preme court, for errors appearing on the record.”
Hence, the powers of this courtare limited to errors ap-
pearmng on the record; but the question raised by de-
fendant’s petition and presented for determination by
this court is in respect of a matter entirely foreign to
the record, and therefore the conclusion seems inevita-
ble that the subject matter of complaint does not come
within the jurisdiction of this court, under the powers
conferred upon it, by either the constitution or the
statute. But again the bill of exceptions is regularly
allowed and signed by the judge, and by order of the
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court is made part of the record, and is so certified to
this court, and ¢Aés record is the only subject matter of
examination ir cases here on error.

In Smith ». Wilson, 26 111., 187, the court said: *“ We
may observe here, that this court hasrepeatedly held that
affidavits and other papers not intrinsically parts of the
record, are not made so by the fact that the clerk has in-
corporated them into the record. They are extrinsic
dehors the record, and can only be made part of the
record by bill of exceptions;” and in Boynton v. Clamp-
Uin, 40 T11., 64, it is held that “ upon an application for a
re-hearing we cannot entertain a suggestion of a diminu-
tion of record, nor can we receive aflidavits.”” If such
a practice were to obtain, it would not only be an infringe-
ment of the constitution and of the statute relative to
cases in error, but it would open the door to the grant-
ing of rehearings generally upon new matter defors the
record, and would prolong litigacion and in many cases
delayjustice. Indeed, its tendency would be to make
litigation endless, whereas the whole policy of the law
is, that actions must cease when all litigation must come
to an end, and this is not only the doctrine of the com-
mon law, but it is incorporated into and established by
the constitution and statutes of our state. McLPherson
v. Nelson, 44 111., 128.

But suppose a rehearing should be allowed 1n disre-
gard of the foregoing principles of law, then in order to
render it availing to the defendant leave would have to
be granted to him to introduce evidencein this court not
produced on the trial of the cause in the court below;
but such practice would, in legal effect, essentially be a
hearing for a new trial on the ground of newly discov-
ered evidence. Surely it will not for a moment be con-
tended that this court has jurisdiction in such cases.
The statute provides when and where such application
must be made. It will be observed and understood that
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our decision of this case does not in any respect rest
upon a stipulation signed by the counsel of the respec-
tive parties. We think the settled rules of practicein pro-
ceedingsin error, as well as the want of jurisdiction in this
court over the subject matter of complaint, are decisive of
the case; and therefore we do not express any opinion asto
the. power of the court to set aside, on the ground of
mistake in fact, a stipulation made by the part'es or
their counsel during the trial of a cause. The petition
must be dismissed and a rehearing denied.

JUDGMENT ACOORDINGLY.

CLARA GRISLER, BY HER HUSBAND AND NEXT FRIEND, FRED-
ERICK (REISLER, PLAINTIFF IN EREOR, V. WILLIAM A.
BrowN, DEFENDANT IN ERROR.

1. Libel: A libel is a malicious publication against a person, tend-
ing to blacken his reputation, or to expose him to public hatred,
contempt, or ridicule.

: PLEADING. But it is not every false charge against a
person which is sufficient to sustain an action for damages. The
plaintiff must aver in his petition and prove on the trial that he
has sustained some special damages from the publication of the
alleged libel, unless the words are actionable per se.

‘Where the words are not actionable per se the
plaintiff must set forth in his petition facts showing wherein he
has sustained damages,

= When the terms of an alleged libel are general
or indefinite, the petition must contain averments that the alleged

libel was published of end concerning the plaintiff.

. The mere stalement in a petition that the plaintiff
has sustained damages by loss of friends, etc., where there is no
statement of facts from which it is apparent that the defendant is
liable for damages, will not sustain the action.
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Tas was an action for libel brought in the district
court of Otoe county. The petition was as follows:

“« Now comes the said plaintiff Clara Geisler by her
husband and next friend Frederick Geisler, and says that
she is a married woman and that Frederick Geisler is
her husband, and that they now are, and were, and had
been for a long time living happily together as man and
wife at and before the grievances hereinafter mentioned,
and the said plaintiff says that she is a good, true and
honest, kind and upright woman, and as such has always
behaved and conducted herself as hereinafter mentioned
and until the committal of the several grievances by
the said defendant as hereinafter mentioned was always
reputed esteemed and accepted by and among all her
neighbors, and other good and worthy citizens to whom
she was in any way known to be a person of good name,
fame, and credit, and had never been suspected or charged
with the offenses or misdemeanors charged and imputed
to her by the said defendant or of other offenses or mis-
conduet. That on the twelfth day of July, A.D. 1873,
the said defendant, William A. Brown, was the pub-
lisher and owner of a newspaper published at Nebraska
City, Nebraska, commonly known and called Zhe Daily
Nebraska Press, which said newspaper was and is of
general circulation in said Nebraska City and Otoe
county; that on the said twelfth day of July, A.D. 1873,
at said Nebraska City and Otoe county and State of
Nebraska aforesaid, the said defendant, William A.
Brown, published and caused to be printed and circu-
lated in his said paper aforesaid the following willful,
false, scandalous, and malicious libel of and concerning
her in her capacity of step-mother to the children of the
said Frederick Geisler, she, the said plaintiff, then and
now being the second wife of the said Frederick, and .
the said step-mother of the said children of said Fred-
erick by his first wife, that is to say:
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“An Inhuman Step-mother—=She Beats Her Child Over
the Head with a Club—Isit not Time that Something
was Done With that Girl 2
“The case of kidnapping and pistol shooting has gone

quite far enough in our opinion. This case of the little
girl had better be lawfully settled before any more blood-
shed is caused, and we shall insist upon the proper offi-
cers taking this matter in hand and settling it. Peace
can never be obtained the way things are carried on now,
and men are in danger of losing their lives and the of-
fenders being constantly ia ¢limbo.’

“ Last night Mrs. Geisler beat her little step-daughter
most unmercifully with a club as large as a man’s wrist,
striking her over the head and making the blood flow
freely. The little girl ran away from her as soon as she
could free herself, and went to marshal Thomas’® house
weeping bitterly, her clothes saturated with blood and
the wounds on her head still bleeding profusely. The
marshal was not at home, so she went to the store of
C. H. Mickelson, and from there over to judge Dickey’s
drug store. The judge told sheriff Moore to take the
girl to Mickelson’s house and keep her there until called
for. This Mickelson will probably do if Geisler does not
get her away. '

“It is time that Geisler and his brutal wife were put
under bonds not to whip that girl, and it is time some
one took care of the little girl, who is not over nine
years of age. There has been trouble enough over her,
and we hope the authorities will put a stop to it.”

Which publication is and was false, slanderous, and
malicious; this plaintiff says that Frederick Geisler did
have a daughter by his first wife, whose name was and
is Louise; that she is about eight years of age; that the
plaintiff always and at all times treated her kindly and
in an affectionate and motherly manner, and never struck
her, punished her, or abused her in any manner; that by
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said false, malicious, and scandalous libel, so published by
said defendant willfully and maliciously, this plaintiff
has been greatly damaged by being brought into public
ridicule, hatred, and contempt, and in a great degree
banished and ehunned by her former friends and asso-
ciates, and her feelings, and the grief occasioned by said
false and malicious publication offended her, been in-
jured in her health, and good name and fame in the sum
of sixty thousand dollars.” The defendant demurrer to
the petition, and upon argument before Gaxrr, J., sit-
ting in the distriet court, the demurrer was sustained
and judgment rendered against the plaintiff. The cause
came here by proceedings in error, and was heard and
decided at the Janunary term, 1875. The papers having
been mislaid, an opinion was not filed until the present
term. Maxwell’s Digest, 295. '

Mason & Whedon, for plaintiff in error.

Words when written or printed are actionable, which
would not be if spoken. In a complaint seeking to re-
cover damages for the publication of a libel, extrinsic
averments are not necessary when the words used, giving
thera their natural construction, tend to injure the repu-
tation of the complainant and expose him to hatred,
contempt, or ridicule. Moore v. Bennett, 48 N. Y., 472.
Cheneryv. Goodrich, 98 Mass., 224. A libel is defined
to be & malicious defamation expressed in printing or
writing, or by signs, pictures, etc., tending to injure the
reputation of another, and thereby expose such person to
public hatred, contempt, or ridicule. 2 Selw., N. P.
1061. Townsend on Slander and Libel, Sec. 176 and
cases cited. A publication, to be libelous, must tend to
injure the plaintiff’s reputation,and expose him to public
hatred, contempt, or ridicule. A publication may be
libelous without imputing a crime per se. Armentrout

19
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v. Moranda, 8 Blackf.,426. Johnson v.Stebbins,3 Ind.,
364. This publication contains a charge of inhumanity;
calls the plaintiff an inhuman step-mother; charges her
with beating her child over the head with a club until
its clothes were saturated with blood. Surely here is a
charge of gross inhumanity, depravity, and cruelty,
and misconduct, as a step-mother, which could not fail
to injure the plaintiff’s reputation and good name. It
is clearly agreed that not only written or printed scan-
dal comes within the notion of libel, but it may be ap-
plied to any defamation whatsoever, expressed either by
signs or pictures, and this species of defamation is termed
written scandal, and thereby receives an aggravation in
that it is presnmed to have been entered upon with
coolness and deliberation, and to continue longer and
propagate wider and further than scandal uttered by
words.

C. W. Seymour and Calhoun & Croxton for defen-

dant in error.

The gist of an action for libel is pecuniary loss, not

for injury to reputation, and if the language published
has not occasioned the plaintiff pecuniary loss, then no
action can be maintained. Zownshend 101, 106, 107.
Maitland v. Goldney, 2 East, 426. When the language
brings a party into public hatred, disgrace, or degrades
him, exposes him to ridicule, contempt, or tends to
vilify him or injure his character, or diminish his repu-
tation, the party must show “special damages” and
these “special damages > must be set out in the petition.
Stone v. Cooper, 2 Denio, 299. 1 Starkie on Slander, 2.
Woodbury v. Thompson, 3 N. H., 194. Terwilliger ».
Wands, 17 N. Y., 54. Malice must be stated and pro-
ven. Townshend, 607. Fowlesv. Bowen, 30 N. Y., 26.
Commonwealth v. Clap, 4 Mass., 163.
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MaxweLL, J.

The charge in the petition is that the defendant pub-
lished an article relating to the plaintiff entitled *“ Ax
INHUMAN STEP-MOTHER.” & She beats her child over the
head with a clubd.”’

In Cooper v. Stone, 24 Wendell, 434, Cowen, J., de-
fines a libel to be any malicious publication against a

person, “tending to blacken his reputation, or expose

him to public hatred, contempt, or ridicule.” But it is
not every false charge against an individual which is
sufficient to sustain an action for damages. In order to
authorize a recovery the plaintiff must aver in his peti-
tion, and prove on the trial, that he has sustained some
special damages from the publication of the alleged
libel, unless the nature of the charge is such that the
words are actionable per s6. And where the words are
not actionable per se it is not sufficient to simply allege
that the party has sustained damages, but a party must
state in his petition wherein he has sustained damages.
A writing charged to be a libel may be expressed in
guch clear and unambiguous terms, that the court wants
no circumstances to make it clearer than it is of itself.
But if the terms of the alleged libel are general, or in-
definite, there must be necessary averments in the peti-
tion showing that the libel was published of and con-
cerning the plaintiff. The petition in this case is defec-
tive in that regard, and there is no allegation therein
that the defendant charged the plaintilf with willfully
beating the child. The petition entirely fails to show
how the plaintiff was injured by the alleged libel, and
the mere statement that she has sustained damages by
the loss of friends, etc., where there is no statement of
facts from which it is apparent that the defendant is
liable for damages. will not sustain the action. The
judgment of the district court is therefore aflirtned.

JUDGMENT AFFIRMED.
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Avurt™aN, Tavror & Co., APPELLANTS, v.WILLIAM OBER-
MEYER AND WIFE APPELLEES,

L Husbandand wife: DEED. In the year 1870,a husband and
wife owning lands in severalty, in the state of Wisconsin, sold
the same, the husband receiving the money therefor, which, on re-
moving to this state in the spring of that year, he deposited in his
own name in a bank in the city of Lincoln. Afterwards, with
the knowledge and consent of his wife, he purchased certain
lands and paid for the same with the money in question, and
took the deed in his own name. In the year 1875 the husband
made a deed to his wife for the lands in controversy. Held, that
the deed was absolutely null and void at law.

When it is apparent that such a deed has been
made in pursuance of a valid antenuptial agreement, or upon
a sufficient consideration, it may be sustained in equity.

By the common law neither husband nor wife
could convey lands to each other. And our law still regards
them, in relation to each other, as one person, notwithstanding
the statutes enlarging the rights of the wife.

TRANSACTIONS BETWEEN THEM. Transactions between
husband and wife in relation to the transfer of property from
one to the other, by reason of which creditors are prevented from
collecting their just dues, will be scrutinized very closely, and
the bona fides of such transactions will have to be established
beyond question in order to be sustained by a court of equity.

COMMON LAW IN FORCE. The common law in respect
to the rights of husband and wife is in force in this state, except
so far as it has been modified by statute.

AvrpeaL from the district court of York county.

The plaintiffs Aultman, Taylor & Co., recovered judg-
ment against the defendants in the probate court of
York county for the sum of $438.79, and caused a trans-
cript thereof to be entered in the district court. Ex-
ecution issued, and after a levy and sale of some pro-
perty there remained a balance due of $384.77. Alias
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* execution issuned and levy made upon the north-west.
quarter of section fourteen in township ten north, of
range one west, and returned “not sold for want of bid-
ders.” Plaintiffs then commenced this action in the
district court, alleging that the land so levied upon was
in the name of defendant’s wife, having been conveyed
to her by her husband William, during the pendency of
the action against him in the probate court, with the in-
tent to hinder, delay, and defraud his creditors, whereby
the said plaintiff was unable to sell the same to satisfy
the balance remaining due on his said judgment.
Plaintiffs prayed that said deed shonld be canceled, set
aside, ete. Upon a trial before GasLix, J.,sitting in the
district court for York county, Mrs. Obermeyer testified
that in 1852 she received a legacy of $400 from her
mother, and that about ten years ago she received a
legacy of 8600 from her mother-in-law; that part of this
money she allowed her husband to use in a store; that
she invested a portion of this money in wild lands in
Wisconsin; that her husband also owned forty acres of
land in Wisconsin; that in 1870 they sold such lands
and all of their property in the state of Wisconsin and
deposited the proceeds in the State National Bank of
Lincoln, Nebraska, to the amount of $7,000, such deposit
being made in William’s name; that the real estate in
controversy was bought with her own funds; and that
the conveyance to her by her husband was a payment of
the money she allowed him to use.

Plaintiffs introduced one witness who testified that he
was present at the time of the execution of the deed by
William’s grantor; that Mrs. Obermeyer was present.
and saw said land deeded directly to her husband. Oue
John Allen, a justice of the peace, testified that defen-
dant William, while Mrs. Obermeyer was present, for
the purpose of testifying as her bondsman in an appeal
case from the decision of said Allen, stated on oath in
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the presence of his wife that he was the owner of the
land in controversy.

A decree was rendered below in favor of defendants,
and plaintiffs appeal.

Edward Bates, for appellants.

The Obermeyers’ testimony shows that they came to
Nebraska and became residents of this state in the year
1870, and at that time they had sold all their property
in Wisconsin, and deposited the proceeds in the State
National Bank at Lincoln, Nebraska, in the name of the
husband. This was an appropriation and reduction by
the husband, of the wife’s separate property to his own
use (if, from their own testimony, she ever had any such
property). The husband reduced this property to his
possession in this state under the common law rule, as
the Married Woman’s Act did not take effect until June
1st, 1871. [Laws of 1871, Page 78.] It would be “im-
pairing the obligation of acontract,’”” to divest the hus-
band of this property now. Westervelt v. Gregg, 12 N.
Y., 202,

The statutes of June 1st, 1861 [Laws 1871, Page 68],
and the Act approved Feb. 25th [Laws of 1875, Page
88], do not abrogate the common law rule so that a hus-
band can convey real estate directly to his wife, especial-
ly in any case where it is against the interest of the
creditors of the husband. Fletcherv. Mansur, 5 Ind.,
267. White v. Wager, 25 N. Y., 328. [The case of
White v. Wager is decided upon a statute similar to
ours.] Farrell v. Patterson, 43 11l., 52. Thomas w.
Chicago, 55 111., 403.

The conveyance of the land in question from the hus-
band to the wife, as shown by the testimony, is volun-
tary and without consideration. The recitals in the
deed are conclusive of this. Bump on Fraudulent Con-
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veyances, 317 and 318. Lyne v. Bank, 5J. J. Marsh,
545. Hurdt v. Courtenay, 4 Met. (Ky.) 139. Farm-
ers Bank v. Long, T Bush., 337. Winter v. Walter,
37 Penn. State, 155

R. E. Knight, for appellees.

MaxweLL, J.

Section oneof the act “respecting the rights of married
women,” approved March 1, 1871, provides that: ¢ The
property, real and personal, which any woman in this state
may own at the time of her marriage, and the rents, issues,
profits, or proceeds thereof, and any real, personal, or
mixed property which came to her by descent, devise,
or bequest, or the gift of any person except her husband,
shall remain her sole and separate property, notwith-
standing her marriage, and shall not be subject to the dis-
posal of her husband, or liable for his debts.”

In 1875 this section was amended by adding after the
word “husband,” in the sixth line, the words “or she
shall acquire by purchase or otherwise.”

At common law those chattels which formerly be-
longed to the wife are by act of law vested in the hus-
band, with the same degree of property and with the
same powers as the wife, when sole, had over them.”
This depends entirely on the notion of a unity of
person between the husband and wife, it being held
that they are one person in law, so that the very being
and existence of the woman is suspended during the cov-
erture, or entirely merged or incorporated in that of the
husband. And hence it follows, that whatever personal
property belonged to the wife before marriage is by
marriage absolutely vested in the husband. In a real
estate, he only gains a title to the rents and profits dur-
ing the coverture; for that, depending upon feudal prin-
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ciples, remains entire to the wife after the death of her
husband, or to her heirs, if she dies before him, unless,
by the birth of a child, he becomes tenant for life by the
curtesy. But in chattel interests the sole and absolute
property vests in the husband, to ‘'be disposed of at his
pleasure, if he chooses to take possession of them; for
unless he reduces them to possession, by exercising some
act of ownership upon them, no property vests in him,
but they shall remain to the wife, or to her representa-
tives, after the coverture is determined.” 2 Black.
Com., 433.

The common law in respect to the rights of husband
and wife is in force in this state, except so far as it has
been changed by statute. The second section of the
act “respecting the rights of married women » provides
that : “ A married woman, while the marriage relation
subsists, may bargain, sell, and convey her real and per-
sonal property, and enter into any contract with refer-
ence to the same, in the same manner, to the same ex-
tent, and with like effect, as a married man may in rela.
tion to his real and personal property.”

By the common law neither the husband nor wife
could convey lands to each other. And our law still re-
gards them in relation to each other as one person, not-
withstanding the statute enlarging the rights of the wife.
Fowler v. Trebein, 16 O. S., 498.  White v. Wager, 25°
N.Y,328. Winansw. Peebles. 32 N. Y., 423.

The conveyance which Obermeyer attempted to make
directly to his wife in law was absolutely void. Where
it is apparent that such a deed has been made, in pur-
suance of a valid ante-nuptial agreement or upon a suf.
ficient consideration, it might be sustained in equity.
But in this case, if we take the most favorable view of
the evidence possible for the defendants, that the money
in question was derived from the sale of lands owned by
the wife, still it is clearly shown that in the year 1870 the
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husband had reduced this money to his possession, and had
retained possession thereof until the time he purchased
the land in controversy. But in our opinion the proof
fdils to establish the fact that the money with which
this land was purchased was derived from the sale of
lands belonging to the wife. Transactions between hus-
band and wife in relation to the transfer of property
from one to another, by reason of which creditors are
prevented from collecting their just dues, will be scruti-
nized very closely, and the dona fides of such transac-
tion will have to be established beyond question, in or-
der to be sustained by a court of equity. The judgment
of the district court is reversed, and a decree rendered
in favor of the plaintiff.
DECREE ACCOEDINGLY.

Haruan EDMINSTER, AND OTHERS, PLAINTIFFS IN ERROR, V.
JonaTuanN HicGINS, DEFENDANT IN ERROR.

1. Vendor’s Lien. A vendor of real estate, upon an absolute con-
veyance thereof by deed, has no lien on the land so conveyed for
such portion of‘the purchase money as remains unpaid.

2. : ———— The policy of our law is to discourage secret
liens, and to require’all instruments affecting the title of real cs-
tate to be entered of record.

8. The doctrine that a vendor has a lien on the land

conveyed for the purchase money remaining unpaid, is repug-
nant to our statutes in relation to real estate, and is no part of the
law of this state.

4. Conveyance: REGISTRATION. The proper registration of a
conveyance operates ag constructive notice to all subsequent pur-
chasers of any estate, legal or equitable, in the same property;
and such notice given by the record is as effectual in law as per-
sonal notice.

Ezrror from the district court of Nemaha county.
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The petition of the plaintiff in the court below, Hig-
gins, states that on January 1, 1871, he sold and abso-
lutely conveyed with full warranties, the premises de-
scribed in the petition to William Adams, and took two
promissory notes for the unpaid purchase money. That
on April 17,1873, said William Adams died, leaving the
defendants, except Edminster, his heirs, and that said
Edminster was duly appointed administrator. That no
proceedings had ever been had to collect the notes, and
prays a vendor’s lien and sale of the premises.

Defendants demurred generally. The court overruled
the demurrer, and the defendants below, as plaintiffs in
error, bring this petition in error to reverse such judg-
ment.

J. H. Broady, for plaintiff in error.

Although the doctrine of vendors’ liens was estab-
lished in England for a reason now obsolete, yet it has
always been repudiated by many of the foremost states
of the Union, and the tendency of the later decisions of
this country is to repudiate it altogether as incompati-
ble with our states policy and jurisprudence and the
business world of to-day. Gen. Stat., p. 881, sec. 50.
Simpson v. Mundee, 3 Kan., 173. EKaufelt v. Bower,
7 Serg. & Raw. (Pa.), 64. Semple v. Burd, 1., 286.
Cameron v. Mason, 7 Tred., Eq., 180. Philbrook v. De-
lano, 29 Maine, 410. Bayley v. Greenleaf, T Wheat.,
47. Gilman v. Brown, 1 Mason, 192.

W. T. Rogers, for defendant in error.

MaxweLL, J.

The doctrine of a vendor’s lien appears to have had
its origin in the civil law, from which it was borrowed
and became a part of the equity jurisprudence of Eng-
land. Mackreth v. Symons, 15 Vesey, 327. By the
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civil law the vendor of property sold had a privilege, or
right of priority of payment, in the nature of a lien on
the property for the price for which it was sold, notonly
against the vendee and his representatives, but against his
creditors, and also against subsequent purchasers from
him. For although the title and dominion to the thing
sold passed, yet there was an implied condition that the
vendee should not be master of the thing sold unless he
had paid the price, or had otherwise satisfied the vendor
in respect thereof. Story’s Eq.Juris., Sec. 1221. Dig,,
Lib. 18, title 1, sec. 19. And the rule was equally applied
to the sale of movable and immovable property, and
equally applied whether there had been a delivery of
Ppossession or not. Id.

The principle upon which the lien is sustained is, that
where a person has obtained the estate of another he
ought not in conscience, as between them, be allowed to
hold it without paying the full consideration there-
for. Mackreth v. Symons, 15 Vesey, 340. Story’s Eq.
Juris., 1219. The doctrine that the vendor, upon an
absolute conveyance of land, where no security has been
taken, has a lien upon the land sold for the unpaid pur-
chase money is well established in England. And the
decisions of her courts on that question have been fol-
lowed in the supreme court of the United States, and in
the courts of last resort of many of the states of the
Union. The question is now presented to this court for
the first time. It is our duty therefore to examine the
grounds on which it rests, and the reasons assigned for
its support, and see how far they are applicable to this
state, under our laws.

Blackstone, after describing the principal kinds of
deeds by which real estate might be conveyed in Eng.
land, says: “ These are the principal species of deeds or
matters én pa¢s by which estates may be conveyed or at
least affected. Among which the conveyances to uses
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are by much the most frequent of any; though in these
there is certainly one palpable defect—the want of suffi-
cient notoriety, so that purchasers or creditors cannot
know with any absolute certainty what the estate and
the title to it in reality are, upon which they are to lay-
out or lend their money. In the ancient feudal method
of conveyance (by giving corporal seisin of the lands)
this notoriety wasin some measure answered; but all the
advantages resulting from thence are now totally de-
feated by the introduction of death-bed devises and
secret conveyances; and there has never yet been any
sufficient guard provided against frandulent charges and
incumbrances since the disuse of the old Saxon custom
of transacting all conveyances at the county court, and
entering a memorial of them in the chartalary or ledger
book of some adjacent monastery, and the failure of the
general register established by King Richard the First,
for the starrs or mortgages made to Jews in the capitula
de judaeis, of which Hovenden has preserved a copy.”
2 Blacks. Com., 342: ¢ Conveyance by bargain and sule
in order to pass a freehold, under the provisions of 27
Henry VIII, was required to be made by indenture and
enrolled within six months in one of the courts of West-
minster Hall or with the custos rotulorum of the county,
but registration is entirely distinet from that.” 3 Wash.
on Real Property, 313. It is well settled in England
that the mere registration of a conveyance will not be
deemed constructive notice to subsequent purchasers.
Wyatt v. Barwell, 19 Ves., 435. Jollard v. Stambridge,
3 Ves., 477. Story’s Eq. Juris., Sec. 402. In this state,
however, the proper registration of a conveyance operates
as constructive notice to all subsequent purchasers of
any estate, legal or equitable in the same property.
Section sixteen, chapter 61, Genl. Statutes, 875, pro-
vides that: ¢ All deeds, mortgages, and other instru.
ments of writing, which are required to be recorded.
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shall take effect and be in force from and after the time
of delivering the same to the clerk for record, and not
before, as to creditors and subsequent purchasers in good
faith without notice. And all such deeds, mortgages,
and other instruments shall be adjudged void as to all
creditors and subsequent purchasers without notice, whose
deeds, mortgages, and other instruments shall be first re-
corded; Provided, That such deeds, mortgages,and other
instruments shall be valid between the parties.”

Section fifty, Genl. Stat. 881, provides that: ¢ Every
conveyance of real estate shall pass all the interest of
the grantor therein, unless a contrary intent can be rea-
sonably inferred from the terms used.”

The obvious intention of the registry acts is to
give notice to all persons who may have occasion to
ascertain whether there has been any prior incumbrance
or conveyance of any real estate. And the notice given
by the record is as effectual in law as personal notice to
the party to be affected by it. The policy of our law is
to discourage sccret liens,and to require all instruments
affecting the title of real estate to be entered of record.
The law thus places the means within the reach of every
one desiring to purchase real estate of ascertaining the
condition of its title.

What is a vendor’s lien? We are told that it is an
equitable mortgage for the amount of purchase money
of real estate remnaining unpaid. Butan equitable ort-
gage grows out of an agreement that a lien shall be cre-
ated, while a vendor’s lien in a case like the one at
bar arises, if at all, without a contract, and against the
express terms of the deed. Neither is it in the nature
of a trust. There is ne agreement of any kind that the
land shall he held as security for the payment of the
purchase money. This is a case where credit was de-
liberately given, trusting to the solvency of the debtor,
and notes, payable in the future, were received by the
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vendor for that portion of the purchase money on
which credit was given. It is difficult to perceive how
the land can be charged with a lien not contemplated
by the parties. The case would be entirely different if
the sale had been for cash, and the deed had been deliv-
ered before payment of the consideration. Then the
vendee becomes a trustee for the purchase money, and
the estate purchased is charged with the trustin the
hands of any one except an innocent purchaser without
notice.

In Gilman v. Brown,1 Mason, 192, Story, J., says:
“The lien of a vendor for the purchase money is the
mere creature of a court of equity, which it moulds and
fashions according to its own purposes. It is, in short,
a right which has no existence until it is established by
the decree of a court in the particular case, and is then
made subservient to all the other equities between the
parties.”

Blackstone says: « Hard is the common law still sub-
sisting, that land derived or descending to the heir shall
not be liable for simple contract debts of the ancestor or
devisor, although the money was laid out in purchasing
the very lond.” Blackstone Com., Book II1, 430.

This provision of the common law doubtless had
great influence in leading the court of Chancery of
England to adopt the doctrine of vendor’s lien from the
civil law to prevent a failure of justice. But this doc-
trine can have no application in this state, where debts
are a charge upon the lands of decedents, and where
the estate descends or is devised subject to such debts.

We are clearly of opinion that the doctrine of a ven-
dor’s lien in a case like the one at bar is repugnant
to our statntes in relation to real estate, and is therefore
no part of our law. It follows from these views that
the judgment of the district court must be reversed and
the cause dismissed.

J UDGMENT ACCORDINGLY.
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Davip G. HAGGARD, PLAINTIFF IN ERROT, V. MATTHIAS

L

S. WarLLeN, apyiNisTRATOR OF A. C. JOHNSON, DEFEN-
DANT IN ERROR.

Replevin: PLEADING. A petition in replevin should state that
the plaintiff is the owner of the goods sought to be recovered
(or has a special property therein stating its nature), that he is
entitled to the immediate possession of such goods, and that the
defendant wrongfully detains the same. The gist of the action
is the unlawful detention of the property.

Pleading. PETITION. Where a petition is defective for want -
of a material averment, and such averment is supplied by the
answer, the defects in the petition will thereby be cured.

Herd Law. It is the duty of a party taking up stock, under the
provisions of an act for a general herd law to protect cuitivated
lands from trespass by stock, to give notice to the owner of such
stock within a reasonable time after taking up the same. Asto
what is a reasonable time must be determined by the circumstan-
ces of each case.

ARBITRATION. The object of the provision for arbitra-
tion is to atford a speedy and inexpensive mode of ascertaining
the damages sustained by trespass of stock upon cultivated lands.
Courts construe proceedings of this kind with great liberality in
all matters except as to the jurisdiction.

Ezrror to the district court of Saunders county. It

was an action of replevin tried below before Posr, J.,
who rendered judgment for defendant in the sum of one
dollar damages and costs of suit.

W. A. Marlow, for plaintiff in error.
W. H. Munger, for defendant in error.

MaxweLy, J.

It is claimed by the defendant that the petition does

not state facts suflicient to constitute a cause of action.

The following is a copy of the petition:
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“That on or about the seventh day of November 1875,
in Marietta precinct in Saunders county, Nebraska, the
defendant wrongfully detained and still detains in his
possession the tollowing described goods and chattels of
the plaintiff, to-wit: One black and white spotted sow
pig, being of the value of fifteen dollars, to the damage
of the plaintiff in the sum of ten dollars. This action
is brought in replevin to recover the possession ot said
personal property, to-wit: One black and white spotted
sow pig, and the plaintiff asks judgment accordingly
and for ten dollars damages.”

A petition in replevin should state that the plaintiff
is the owner of the goods sought to be recovered (or
has a special property therein, stating its nature), that
he is entitled to the immediate possession thereof, and
that the defendant wrongfully detains the same. The
gist of the action is the unlawful detention of the
property.

The action can be maintained only in cases where the
plaintiff is entitled to the immediate possession of the
property. The petition therefore is defective in not
stating that the plaintiff is entitled to the immediate
possession of the property. Williams v. West, 2 Ohio
State, 85.

In cases where the petition is defective for want of a
material averment, and such averment is supplied by
the answer and is not inconsistent with the averments
in the petition the defects in the petition will thereby be
cured, at least after verdict and judgment thereon. E'7-
win v. Shaffer, 9 Ohio State, 44. Insurance Compa-
ny v. Kelly, 24 Ohio State, 365.

The defendant, in his answer, claims to be entitled to
the possession of the property under the provisions of
an act for a general herd law to protect cultivated lands
tfrom trespass by stock.

On the tenth day of November, 1874, the defendant
gerved the following notice on the plaintiff:
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“Mr. HacearD:

“Thiw is to notify you that I did, on Saturday, Novem-
ber 7, 1674, take up one hog belonging to you on section
4, east 3 of S. E. { of said section. I am damaged to the
amount of $3.00. I do hereby appoint E. B. Smith and
A. M. Smith as arbitrators to appraise said damages if -
you do nut see fit to pay the same with costs.

“A. C. Jornson.”

The notice was served on the plaintiff on the tenih
day of November, 1874. On the ninth of that month
the plaintiff commenced an action in replevin for the
recovery ot the property. The summons and order of
delivery were served on the defendant on the twelfth day
of the month and the property delivered to the plaintiff.

It is the duty of a party taking up stock under the
provisions of the act in question to notify the owner, if
kuown, within a reasonable time after taking up the
stock. As to what is a reasonable time must depend
to a great extent upon the circumstances attending each
case. The nocnce certainly was sufficient to give the de-
fendant & lien on the property. Courts construe
proceedings of this kind with great liberalty in all mat-
ters except as to the jurisdiction. Harding v. Trustees,
3 Ohio, 282. dustin v. Hayden, 6 Ohio, 388.

The object ot the law is to afford a speedy and inex-
pensive mode of ascertaining the dainages sustained by
trespass of stock upon cultivated lands. If either party
is aggrieved by the award he has aright to appeal.

Snbstantial justice between the parties appears to
have been done in the case. The judgment of the district
court is therefore affirmed.

JUDGMENT AFFIRMED.



274 SUPREME COURT OF NEBRASKA,

Garrison v. The People.

WirLiam H. GARRISON, PLAINTIFF IN ERROR, V. THE PEo-
PLE OF THE STATE OF N EBRASKA, DEFENDANT IN EREOR.

1. Courts: POWER OF DISTRICT COURT. In the year 1875, G. was
indicted forrape. The court fixed the amount of bail required
of the accused, and the cause was continued until the next term.
In 1876 the cause, on motion of the accused, was continued un_
til the next term. At the next term of the court, held in 187’7,
the accused filed a plea in abatement, alleging that there was no
record of the finding of the indictment against him. The judge
who held court at the time the indictment was found had ceased
to be judge of the district court, and had failed to sign the jour-
nal of the court. The presiding judge of said court in the year
1877 ordered an entry conforming to the facts to be made on
the journal of the court, showing that an indictment had been
found against the accused, Held, Thatthe court had authority to
make such entry.

The entire purpose of entering orders or judg-
ments as of a prior date is to supply matters of evidence. Where
it is clear that an order or judgment was in fact rendered, but
through the inadvertance or negligence of the clerk was not en.
tered upon the journal, the court has authority to order it to be
supplied.

8.

NUNC PRO TUNC ORDER. But the failure of the
court to act does not authorize the entry of a nune pro tunc order
or judgment. If no order or judgment was in fact rendered, the
court cannot treat such defect as a clerical error.

: AMENDMENT OF RECORDS. Courts retain au-
thority over their records after the entry of judgment, and pos-
sess authority to supply a record which has been lost or destroyed,
and in doing so must be governed by the rules of evidence. A
court may amend its record to correspond with the facts, and
this may be done from the judge’s notes, or any other satisfactory
evidence.

4

5. Rape: DEFINITION OF. Rape is deflned to be the unlawful
carnal knowledge by a man of a woman foreibly and agasnst her
will.

: ASSAULT WITH INTENT TO COMMIT RAPE. To constitute an

assault with intent to commit a rape there must have been an
intent to commit a rape, and that intent must have been mani.
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fested by an assauit for that purpose upon the person intended to
be ravished. Both of these ingredients are nccessary to consti-
tute the offense.

7. ———: wrrNess. The injured party is a competent witness, but
her credibility must be submitted to the jury. Where the
jury are satisfied beyond a reasonable doubt from the testimony
of the prosecutrix alone of the guilt of the accused, they will
be justified in returning a verdict of guilty.

8. Practice: EXCEPTIONS TO INSTRUCTIONS. Exceptions to in-
structions to be available must be taken at the time the instrue-

tions claimed to be erroneous are given; exceptions cannot be
- taken before.

9.

: JOINDER OF COUNTS IN AN INDICTMENT. It is proper in
an indictment to juin a count for an assault to commit a rape
with a count for rape itself.

10. EVIDENCE. Where evidence of good character is before
the jury it is their duty to give it such weight as they think it is
entitled to. It is the province of the jury to weigh the evidence
and determine the facts, and they should be left as free and un-
trammelled to give such weight to the evidence of good charac-

ter as they are in relation to other facts.

11.

In the absence of evidence to the contrary the
law presumes every one innocent. And this legal presumption
of innocence is a matter of evidence to the benefit of which the
party accused is entitled.

Error from the district court of Fillmore county.
Tried below before Weaver, J. The opinion states the
case.

James Laird and C. Maxam Northrup, for plaintiff
in error.

I. It was error on the part of the district court to
overrule the plea in abatement.

1. The court can amend an irregularity, but cannot
amend to confer jurisdiction. Hallett v. Righters, 13
Howard Pr., 43, 46.

2. All records of judgments should show jurisdietion
of the person on their face. Nothing can be intended
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in their favor on the question of jurisdiction. Thacker
v. Powell, 8 Wheaton, 127. Smith v. Fowle, 12 Wend.,
11. Borden v. Fitch, 15 Johnson, 141. Bigelow v.
Stearns, 19 Johnson, 89.

8. Itiswell settled that the record cannot be amended
after the term on parol proof of what was done. There
must be something in the record to amend by. Moody
v. Grant, 41 Miss., 565. Russell v. McDougall, 3 S.
and M. (Miss.), 247. )

4. Clerical errors and no others can be amended by
order of court. The statate of amendments does.not ap-
Ply to criminal cases, hence the common law rule pre-
vails. Young v. State, 6 Ohio, 439. Hunt v. Yeatman,
3 Ohio, 16. Torbet ». Coffin, 6 Ohio, 34. Moore v.
Brown, 10 Ohio, 197.

5. The doctrine is that in no case can the proceedings
of a former term be amended unless there is something
in the record to amend. Clerical errors cannot be cor-
rected at a subsequent term from the memory of the
judge, or from evidence filed in the cause; they can be
corrected only by proceedings of record. It is appar-
ent in this case that the endorsement by the court was
not a record, but merely a memorandum.” Boon w.
Boon, 8 8. and M. (Miss.), 818. Burney v. Boyett, 1
Howard (Miss.), 41. Russell v. McDougall, 3 S. and
M., 234.

6. The power of the court to amend a record after the
term extends only to mere clerical errors. DeCastro v.
Richardson, 25 Cal.,49. Bodine ». Swisher, 66 111.,5386.

II. Refusal of the court to charge twentieth instruec-
tion as requested by defendant, and charging the same
as changed is error. To commit an assault with intent
to commit a rape the defendant must intend to consum-
mate the offense by force, and not to tempt the prosecu-
trix to consent. Regina v. Hallet, 9 C. and P., 748-9.
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State v. Murphy, 6 Ala., 765. Pleasant v. State, 8
English (Ark.), 360. Smaith v. State, 12 O. St., 470.
Russell on Crimes, 7 Ed., 693 to 697.

II1. Refusal of the court to charge the fourth and
ninth instructions, as requested by defendant, is error.
“Carnal knowledge ” is equal in meaning with “ sexual
intercourse.” Penetration and emission are both neces-
sary to constitute rape. Blackburn v. State, 22 Ohio
State., 110. Williams v. State, 14 Ohio, 222.

IV. It would be dangerous to convict in any case, as
a general rule, on the testimony of the prosecutrix
without corroboration. Joknston v. State, 17 Ohio, 593.
Laugllin v. State, 18 Ohio, 99. Gen. Stat., sec. 475,
Criminal Code.

George H. Roberts, Attorney General (with whom
was W. H. Morris), for the State.

I. Tt is competent for courts, where things have been
done by the court, that can only be evidenced by the
record, and where, by the omission of the clerk, the entry
has not been made, to supply proof by a nunec pro tunc
entry. Bradford v. Watts, Wrights R., 496. Moore
2. Brown, 10 Ohio, 199. Youngv. Okio, 6 Ohio, 437.
Powell on Appellate Proceedings, note 4 in appendix.
The court may direct a record to be made by the clerk
from the minutes and files where no record exists, and
the court may amend the record in criminal cases.
Makan v. Ohio, 10 Ohio, 234. Strange, 842. 2 Hawk-
in’s Pleas, 25, § 129, page 278. More especially is this
the case if there is anything in the records or proceedings
to amend by. The fact that the clerk did not perform his
entire daty ip making up the record cannot deprive par-
ties of their rights, even although he should entirely fail
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to make up a record; such neglect would not affect those
interested in the matter decided if sufficient could be
found upon the files and books of the court to show
what had been done. Newnam’s Lessee v. City of Cin-
cinnati, 18 Ohio, 331. Powell on Appellate Pro., § 72,
p- 174

Every court of record has ample power, even after a
suit is determined, to amend its own record —that is, the
Jjournal or memorial of its own proceedings kept by the
court or its clerk—by inserting what has been omitted,
or striking out what may have been erroneously entered;
for every court of record is entrusted with the very re-
sponsible duty of keeping it faithfully, and making it
speak the truth, as it imports absolute verity, and cannot
be collaterally called in question, and the record so
amended stands as if it never had been defective. Phil-
lips v. Higdon, Busbee, 382. Gualloway v. McKeithen,
5 Ire. (Law), 12.

II. Butone question raised by plaintiff in error is of
importance to the publie, 4. ¢., whether in a prosecution
for rape it is necessary to prove emission the same as
other facts. If the fact were not presnned, penetration
being proved, it would seem impossible of proof, since
it the female could testify to the fact, it would disprove
the crime, and in case of a child the victim could know
nothing of such a thing, andit is difficult to know of any
other witness who could testify to that fact. The es-
sence of the crime is not the fact of intercourse, but the
injury and outrage to the modesty and feeling of the fe-
male by means of the carnal knowledge effected by
force, and it seems the injury and ouatrage to the female
would not be lessened, nor public safety and morals pre-
scrved, because a man failed fully to accomplish his de-
sign. As far as the female is concerned, the outrage is
complete, whether emission takes place or not. Cross-
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well v. People, 13 Mich., 433. 2 Bish. C. L., § 944.
Green. Ev., § 210. People v. McDonald, 9 Mich., 150.
People v. Barton, 1 Wheeler C. C., 379,

MaxweLy, J.

At the June term, 1875, of the district court for Fil-
more county, an indictment for rape was found against
the plaintiff. The indictment contained three counts:
First, Charging that the plaintiff did carnally know and
abuse one Charlotte A. Simmons, a female child under
the age of ten years, with her consent. Second, That
William H. Garrison on the first day of May, 1874, in
and upon one Charlotte A. Simmons, did unlawfully,
etc., ravish and carnally know her, she being a female
chlld other than the daughter or sister of him, ete. Z%erd,
That William H. Garrison on the first day of April,
1875, upon one Charlotte A. Simmons did unlawfully,
etc., make an assanlt, ete., with an intent to ravish and
carnally know her.

The plaintiff was acquitted on the first and second
counts of the indictment, but was convicted on the third
count thereof, and was sentenced to five years imprison-
ment in the penitentiary.

At the June term, 1875, of said court, the presiding
judge endorsed upon the indictment the amount of bail
to be given by the plaintiff, and the indictment was filed;
but the journal failed to show that an indicvment /zad
been found. At the next term of court held in June,
1876, the plaintiff was arraigned and plead not guilty,
and on his motion the cause was continued. At the
June term, 1877, the defect in the record was discovered,
at which time the judge presiding at the time the indiet-
ment was fonnd had ceased to be judge of the district
eourt. The journal of the court not having been
corrected in open court and signed by him, the court,
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in June, 1877, ordered the following entry to be made
in the journal: “And now on this twentieth day ef
May, 1875, the grand jury heretofore duly chosen, s<-
lected, empaneled, and sworn, came into open court in
charge of a sworn officer, and being called in open coun=t
each answered to his name, and the jury all being Ppres-
ent returned into open court, and by their foreman, as a
true bill, did present an indictment by the people of the
state of Nebraska against William H. Garrison, charg-
ing said William H. Garrison with the crime of rape;
also with the crime of an assault with intent to commit
rape. And afterwards, to-wit, on the twentieth day of
May, 1875, there was filed in the office of said clerk an
indictment in the words and figures following, and en-
dorsed asappears in the following, to-wit,” ete.

This amendment of the record is assigned for error.

In Bradley v. Smith, 6 Ohio, 497, the court say: “ The
docket kept by the presiding judge contains his original
minutes of the doings of the court. We see no impro-
priety in that court in correcting the mistakes of the
clerk in transcribing these minutes.”

In Makan v. The State, 10 Ohio, 234, the court say:
“Clerical omissions, in criminal cases, are amendable at
‘common law, and the same rule prevails in civil cases.”

In Hollister v. Judges of the District Court, 8 Ohio
State, 202, it was alleged that the judge of the court of
common pleas, who presided at the term of the district
court held in April, 1855, had improperly stricken out
of a bill of exceptions, outside of the court room, after
the final adjournment of the court, certain material
words. In a proceeding to compel the judges to amend
the bill of exceptions by inserting therein the words so
stricken out, the defendants answered that the official
terms of two of the judges who held said terms of court
had expired, and that the judges then holding the dis-
trict court knew nothing about the facts in relation to
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said alteration. The court held this no legal excuse for
not correcting the record. That the personal knowledge
of the court is not essential to the correction of a cleri-
cal error, as he has power to inquire into the matter and
inform himself by competent evidence, and act upon that
as he acts upon proofs given in courtin the performance
of other judicial acts. In Mayo v. Whitson,2 Jones’ Law
Rep., 231, where it was objected, upon a motion to amend
a record, that it was not a motion to amend but to make
a record, and that there was nothing in' the record to
amend by, the court held: ¢“This idea is founded in
mistake. The petition is not to amend the record of
the order (which was wholly omitted in the record) but
to amend the record of the court of that term, by now
causing to be put upon it that which was at the time
ordered by the court but omitted by the clerk.”

The entire purpose of entering orders or judgments as
of some prior date, is to supply matters of evidence. The
failure of a court to act does not authorize the entry of a
nune pro tunc order or judgment. If no order or judg
ment was in fact rendered, the court cannot treat such
defect as a clerical error. But when it is clear that an
order or judgment was in fact rendered, but was not en-
tered upon the journal through the inadvertance or neg-
ligence of the clerk, the court has authority to order it
to be supplied. In such a case the record is merely
amended by inserting in the memorial of the proceed-
ings of the court that which has been omitted theretfrom.
Courts retain authority over their records after the entry
of the judgment. They possess authority to supply a
record which has been lost or destroyed, and in doing so .
must be governed by the rules of evidence. This power
authorizes the court to amend its record to correspond
with the facts, and this may be done upon the judges’
notes or any other satisfactory evidence. Amendment of
the record has been more frequently exercised in civil
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than in criminal cases, but no good reason exists why it
should not apply to both classes alike. The court there-
fore did not err in permitting the entry to be made.

As the jury acquitted the plaintiff on the first and sec-
ond counts of the indictment it is unnecessary to review
the instructions upon those counts. The court instrue-
ted the jury that before they could find the plaintiff
guilty as he stands charged in the third count of the in-
dictment they “must be satisfied beyond a reasonable
doubt that the defendant (plaintiff in error) intended to
consummate the offense by force and not to tempt the
prosecutrix to consent.”” This is assigned for error.

Section fourteen, chapter IV, of the criminal code,
provides that: “ If any person shall assault another with
intent to commit a murder, rape, or ‘robbery upon the
person so assaulted, every person so offending shall be
imprisoned in the penitentiary not more than fifteen nor
less than two years.” Rape is defined to be the unlaw-
ful carnal knowledge by a man of a woman, foreibly
and against her will. 1 East P. C., 434. 1 Bishop C. L.
See. 1,118.  Smiith v. The State, 12 Ohio State, 470.

The general rule is well settled that the woman must
oppose the act, and that if she in any manner favor it
the party accused cannot be convicted of rape. The ex-
ceptions to the rule are where the woman is non compos,
or has been reduced to a state of insensibility and viola-
ted while in that condition, and cases where consent has
been induced by fears of personal violence.

To constitute the crime charged in the third count of
the indictment there must have been an intent to com-
mit a rape, and that intent must have been manifested
by an assault for that purpose upon the person of the
prosecutrix. Both of these ingredients are necessary to
constitute the offense. An assault in such a case may
imply force upon one side and a want of assent upon
the other. Smith v. The State, 12 Ohio State, 473.
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The court further instructed the jury that in order to
convict the prisoner they must be satisfied beyond a
reasonable doubt that he did use force, and that against
the will of the prosecutrix, in an attempt to have sexual
intercourse with her. Taking the instructions upon
this branch of the case together they state the law fully
and correctly.

The plaintiff asked the court to instruct the jury that
they could not convict him of the crime charged, upon
the unsupported testimony of the prosecutrix, which
was' refused. This is assigned for error. The injured
party in such case is a competent witness, but her credi-
bility must be left to the jury. If, however, the jury
are satisfied beyond a reasonable doubt from the testi-
mony of the prosecutrix alone of the guilt of the ac-
cused they will be justified in returning a verdict of
guilty. Indeed, in many if not in most cases it would
be impossible to convict except upon such testimony.
But it is well to remember the observation of Lord
Hale, that the accusation is easily made, hard to be prov-
ed, and still harder to be defended by one ever so inno-
cent. 1 Hale Pl. Cr., 635. 8 Greenleaf, Ev., sec. 212.

Ordinarily there are circumstances connected with
such cases, where the party claiming to be injured ap-
pears as a witness for the prosecution, which tend to es-
stablish or disprove the charge, and thereby strengthen
or diminish the credit to be given by the jury to such
testimony.

It is objected that the several paragraphs of the in-
structions were not numbered as required by the statute.
This objection is purely technical, particularly in this
case, where the instructions were properly prepared in
paragraphs and filed with the clerk before being read to
the jury. The exceptions written on the margin of the
first paragraph are as follows: “ Excepted to by defendant
before given as not being numbered,” “ and excepted to
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by defendant before given.” The exceptions to other
paragraphs are in the following words: “ Excepted to by
defendant before given,” “and excepted to before given
because not numbered.” How long before the instruc-
tions were given the exceptions were taken does not ap-
pear. The rule is well settled that exceptions to be
available, must be taken a¢ the Zime the erroneous in-
structions are given. In any event they cannot be taken
before. The object of the law in requiring objec-
tions to be made at the time the instructions are
given is to enable the court to correct an erroneous
expression, or to explain or qualify it in such a man-
ner as to make it wholly unobjectionable. Ez parte
Crane, 5 Peters, 197. Kline v. Wynne, 10 Ohio State,
230. In this case, had the objection been made at
the proper time undoubtedly the court would have
numbered the instructions as required by the statute,
but the objection must be considered as waived.

Objection is made that the court overruled the motion
of the plaintiff to require the prosecuting attorney to
elect upon which count in the indictment he would
prosecute the action. It is a sufficient answer to this
objection to say that it is proper to join a count for as-
sault with an intent to commit a rape with a count for
rape itself. Harman v. Com., 12 Serg., & Rawle, 69.
Buck v. The State, 2 Har., & John, 426. Statew. Cols-
man, 5 Porter, 52. State v. Gafney, Rice, 431.  Ste-
vens v. State, 11 Geo., 227. 2 Whart., Cr. Law, section
1153.

Upon the question of character the court instracied
the jury as follows: “The accused has called witnesses
to prove his good character for morality and virtue or
chastity; the same is before you pertinent and proper.
And the evidence that the prisoner possessed a good
character for virtue may be relied on to raise a doubt of
his guiit sufficient to acquit him, which, without such
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proof, would not have existed.”” Whatever may have
been the rule heretofore, it is now well settled that in a
direct prosecution for a ecrime, the party accused is
allowed to give in evidence his general character npon
‘the particular trait which is in issue. The object of
laying it before the jury is to induce them to believe it
improbable that a person of good character would have
conducted himself as charged. 3 Greenleat' Ev., sec-
tion 25.

Judge Cooley, in the case of T%he People v. Garbutt,
17 Mich,, 9, 7 Am. Law Reg., 563, says: “ Good char-
acter is an important fact with every man, and never
more 50 than when he is put on trial, charged with an
offense which is rendered improbable in the last degree
by an uniform course of life wholly inconsistent with
any such crime. There are cases where it becomes a
man’s sole dependence, and yet may prove suflicient to
outweigh evidence of the most positive character.”
Where evidence of good character is before the jury, it
is their duty to give it such weight as they think it is
entitled to. It is the province ot the jury to weigh the
evidence and determine the facts, and they should be
left as free and untrammeled to give such weight to the
evidence of good character as they are in relatlon to
other facts.

The court further instructed the jury: ¢ And if after
you shall have carefully examined the evidence in this
case, you shall be able o reconcile it with the innocence
of the prisoner, it will be your duty, as no doubt it will
be your pleasure, to acquit him.” In theabsenceof evi-
dence to the contrary the law presumes every one inno-
cent. And this legal presumption of innocence is a
matter of evidence, to the benefit of which the party
accused is entitled. Where the accused sets up no de-
fense of distinct and independent facts, but relies upon
the plea of not guilty, the burden of proof is on the
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state to satisfy the jury of his guilt. The instruction
- complained of fully recognizes this rule, and the lan-
gnage in which it is couched is supported by the au-
thorities. Z%e People v. Videto, 1 Parker Cr. Reports,
610.
For these reasons the judgment of the court below is
aflirmed.

JUDGMENT AFFIRMED.

Tue StaTE, EX REL. FrANcis DAvis, COMMISSIONER OF
PUBLIC LANDS AND BUILDINGS, Bruno TzscHUCK, SECRE-
TARY OF STATE, Gxorek H. ROBERTS, ATTORNEY GEN-
ERAL, AND J. C. McBRIDE, STATE TREASURER, V. SAMUEL
Bacon.

1. Board of public lands and buildings. The state board of
public lands and buildings have not, under the provisions of the
constitution, or the act of February 13, 1877, authority to appoint
and remove officers of state institutions.

2. Mandamus. Action by mandamus will lie to compel an officer
to deliver up property of the state, held by him without any
right or authority at law.

8. Institution for the Blind. The institution for the blind is
not, within the meaning of section 19, Art. V, of the constitution,
an educational institution, and therefore is within the control of
the board of public lands and buildings. GaxTr, J., dissenting

OgrieiNaL application for mandamus.

Georqge H. Roberts, Attorney General, J. C. Watson
and Frank P. Ireland, for plaintiffs.

Covell & Ransom and M. L. Hayward for respon-

dent.
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GanTr, J.

An institution for the education of blind persons in
this state was established by act of February 19, 1875.
The provisions of this act placed the institution under
the general supervision of a board of trustees, who are
authorized and empowered to adopt rules for the govern-
ment thereof, provide teachers and assistant officers, and
to perform all necessary acts to carry out the purposes
of the institution. Under the provisions of this act,
the legislature selected trustees, who appointed the de-
fendant principal of the institution, which has been con-
ducted according to the design of the establishment.
By act of February 13, 1877, the legislature defined the
powers and duties of the board of public lands and
buildings of the state, created. by section nineteen, arti-
cle five of the constitution. The plaintiffsin thisaction
constitute such board, and have assumed the supervis-
ion and control of the institution in question, and claim
that they are ¢ custodians of the buildings and prem-
ises,”” and have the legal right to the ¢ general supervis-
ion and control of such institution;” and allege that they
have removed the defendant from the office of principal
thereof, and that he refuses to turn over to them the
buildings, grounds, and all records, books, papers, and fur-
niture appertaining to said institution, and therefore pray
for a writ of mandamus compelling him to forthwith
deliver up to them all said property. Under the plead-
ings and evidence two questions are presented for the
consideration of the court: First, has the state board of
public lands and buildings the power to appoint and re-
move officers of state institutions properly under their
supervision and control? and Second, does the institution
for education of blind persons come within the excep-
tion of section nineteen, article five of the constitution?
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In the consideration of these questions it may be ob-
gerved in the first place, that, in the construction of a
constitution the rule is, ‘“its terms must be taken
in the ordinary and common acceptation, because they
are supposed to have been so understood by the framers
and by the people who adopted it. This is unquestion-
ably the correct rule of interpretation. It, unlike the
acts of our legislature, owes its whole force and authori-
ty to its ratification by the people; and they judged it
by the meaning apparent on its face according to the
general use of the words employed, when they do not
appear to have been used in a legal or technical sense.”
Sedg. stat. and const. law 413. It is, then, according to
this rule of interpretation that the right of the plaintiffs
to exercise the power they claim must be determined.
They claim authority primarily under section nineteen,
article five of the constitution, which provides that © the
commissioner of public lands and buildings, the secre-
tary of state, treasurer, and attorney general, shall form
a board, which shall have general supervision and con-
trol of all the buildings, grounds, and lands of the state,
state prison, asylums, and all other institutions thereof,
except those for educational purposes; and shall perform
such duties and be subject to snch rules and regulations
as may be prescribed by law.”” Now this section must
be judged by the meaning apparent on its face according
to the general use of the words employed; and it is
plain that the words employed do not vest the board
with power to appoint and remove any officer of a state
institution. It is in this respect wholly silent, and cer-
tainly the court cannotinvest the board with such power.
To do so the court must arrogate to itself the authority to
frame and adopt constitutional provisions for the people,
while, on the contrary, a constitution owes its whole force
and authority to its ratification by the people. Hence, we
are of opinion that the authority to appoint and remove
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officers of state institutions cannot be derived from the
constitution. 1t is, however, quite clear that under the
latter clause of the section, the legislature may define
the duties of the board and prescribe the rules and reg-
ulations by which they shall be governed.

Then does the act of February 18, 1877, relative to
the duties of the board, confer on them the authority
now claimed? It provides that the board *shall have
general custody and charge of all buildings and institu-
tions and the grounds thereto, coming under the pro-
visions of this act, to direct the general management of
all said institations * * * andshall have reviewing
power over the acts of the officers of such institutions;”
and then by section seven it provides that ‘it shall be
the duty of the board to take cognizance of all charges
and complaints made against said public officers, and at
a regular meeting to give an impartial hearing to such
charges, and the defense against the same, if any, and
report the charges, evidence, and their conclusions in the
matter to the governor within six days after the determi-
nation of such investigation.” Thisis the extent of the
power given to the board over the officers of such insti-
tutions, and it certainly falls far short of vesting them
with power to appoint and remove officers of such insti-
tutions: and such power cannot be implied from the
language of the act—on the contrary, such implication
of power is indeed clearly repelled by section seven,
which requires the board, after such investigation, to re-
port the charge against such officers, together with the
evidence taken and their conclusion in the matter, to the
governor. It is also repelled by laws enacted prior to the
creation of the board, still in force, and not repugnant
to any of the provisions of the act of February 13,
1877. By these former statutes the governor alone is
authorized to appoint and remove the warden of the
penitentiary, and also the superintendent and assistant

21
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physician of the hospital for the insane. The legisla-
ture has not deemed it proper to take from the governor
the appointment and removal of these oflicers. It there-
fore seems clear that under our laws, as they now exist,
the board hasnot the power to appoint or remove officers
of state institutions.

The second question is: Does the institution for the
education of blind persons come within the exception of
section nineteen, article V, of the constitution? This
section gives to the board the supervision and control of
the “buildings, grounds, and lands of the state, state
prison, asylums, and all other institutions thereof, ex-
cept those for educational purposes.” The first section
of the act of February 13, 1877, is substantially the
same in effect. Now if the institution in question is
merely an asylum and not designed for educational pur-
poses, then according to the provision of the constitution
it must come under the supervision of the board of
public lands and buildings; but if it is designed for edu-
cational purposes then it comes within the exception,
and is excluded from the supervision of the board.

Itis, however, contended that the instituteisan asylum;
but what is an asylum? It is defined to be a place where
persons flee for protection. Under the Mosaic Dispensa-
tion cities of refuge were set apart to which the slayer
might flee so that innocent blood should not be shed, in
case the person was not worthy of death—that is, in
case the act was accidental and not malicious. But
among the ancients, outside of the Jews, it seems that
temples, statues to the gods, and altars particularly con-
secrated for such purposes, constituted such places of
refuge for persons generally, and it was deemed an act
of impiety to remove forcibly one who had fled to such
an asylum for protection. However, Tiberius abolished
all asylums except the temples of Juno and Asculapius.
These asylums finally passed over to the Christian world,
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and under Constantine the Great, all Christian Churches
were made asylums for all those who were pursued by
officers of justice or the violence of their enemies, and
the younger Theodosius, in the year 431, extended these
privileges to all courts, gardens, walks, and houses be-
longing to the church. In the year 631 the Synod of
Toledo extended the limits of asylums thirty paces trom
every church, and this privilege afterwards prevailed in
Catholic countries; and it is said to have been a strong
armor of defense against the wild spirit of the middle
ages, and not without good consequences at the time
when force often prevailed against justice. DBut inlater
periods of time as other and better systems of proced-
ure in the administration of justice became adopted,
asylums were abolished in most countries.

Such then seems to have been the origin, nature, and
object of asylums, and such the common acceptation of
the term; but more recently, in some countries, the
name has been given to institutions for the protection
and care of the poor, blind, deaf and dumb, and lunatics
who are incapable of taking care of themselves. 1 Ency-
clopedia Americana, 439. Hence the word asylum having
always had a common and well understood signification,
our best lexicographers define it to mean “ a sanctuary
or place of refuge and protection where criminals and
debtors found shelter, and from which they could not be
taken without sacrilege; an institution for the protection
and relief of unfortunates, as asylums for the poor, for
the deat and dumb, or for the insane.”

Now is the institution in question, in its nature, ob-
jeet, and purpose an asylum according to the plain mean-
ing and common acceptation of the term? The act
which establishes it provides for a principal, who shall
report to the governor prior to each session of the legis-
lature the number of pupils, their names, age and sex,
the studies and trades taught, and also provides for
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teachers. The term principal as here used, and those of
teachers and pupils are those which peculiarly signify
- and designate instructors and students in a school estab-
lished for the purpose of educating persons of suitable
age and capacity in the sciences. But section seventeen
seems clearly to define this institution as one for
“eduncational purposes.” It provides that “all blind
persons within the state, of snitable age and capacity,
shall be entitled to an education in the institution at the
expense of the state,” and further provides that ¢ each
county superintendent of common schools shall report
to the principal of the institution on the first day of
April of each year the number, age, residence and post-
office address of every blind person, and every person
blind to such extent as to be unable to acquire an edu-
cation in the common schools ”’ in his county. The act
also appropriates two thousand dollars annually, or so
much thereof as may be necessary to meet the ordinary
expenses of the institution, and that the current expenses
“ghall be drawn by warrants upon the temporary school
fund of the state.” Now if the words employed are to
be taken according to their ordinary and commmeon accep-
tation, and effect is to be given to the act according to
the plain import of its provisions, it is quite clear that
the institution was designed to constitute a distinct de-
partment of our grand system of general, free education,
which, with its magnificent school fund, is the pride of
the state.

The primary and sole object of the institution then,
is to furnish blind persons of suitable age and ca-
pacity with a thorough practical education, and in
doing this the state has only donetardy justice by placing
this class of persons upon an equality in advantages of
education with those who are taught in the other edunca-
tional imstitutions of the state. And the imposition of
duties upon each county superintendent in connec-
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tion with the institution, the provision for the selec-
tion of a principal and teachers, and the admission of
pupils of suitable age and capacity to receive an educa-
tion, and the payment of current expenses by warrants
drawn upon the temporary school fund, certainly make
it a part of the public educational system of our state.
The current expenses of instruction in our common
schools, in the normal school, and state university are
paid by the state, but no one will contend that for this
reason they become mere asylums for the protection and
care of unfortunate persons; and it would be as much a
perversion of the import of language and the ordinary
and common acceptation of terms to say that the school
for the education of blind persons is such an asylum.
This institution is not in any sense a place for the pro-
tection and care of blind persons generally; on the con-
trary only those who are of suitable age and capacity to
receive an education are admitted; and upon this prin-
ciple all other publicschools and educational institutions
of the state are conducted.

It was, however, contended that because an appro-
priation is made to meet the ordinary expenses of the
institution, including furniture, books, maps and in-
struction in some manual arts, whereby the pupils may
be taught trades, and thus affurded the means of sup-
porting themselves in after life, it is a charitable insti-
tation. and should therefore be adjudged an asylum.

Buat if for this reason it must be adjudged an asylum,
then for a like reason our state university and normal
school must be adjudged mere asylums; for the act es-
tablishing the university provides for a department of
agriculture in which the student is taught the science
and manual art of practical farming at the expeunse of
the state, and there is also a department in which the
fine arts and the principles of painting and sculpture
are taught; and the act to locate, establish, and endow
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the state normal school provides for “instruction in the
mechanic arts and in the arts of husbandry,” and ap-
propriates money of the state to purchase apparatus and
to put the school in operation. And certainly it cannot
be maintained that practical instruction in the manual
art of some trade is any more a departure from an edu-
cational institution than instruction in the art of farm-
ing, husbandry, painting, and sculpture; nor will it be
seriously contended that because the law provides for in-
struction in such arts it deprives these institutions of
their educational character and purpose. Therefore the
correct interpretation of these laws, establishing these
departments of instruction, is, that they are designed
merely to extend the carriculum of these educational in-
stitutions, and not to change or affect their nature and
purpose as such schools. All these institutions—as well
the one for the education of the blind as the others—
being essentially for educational purposes, and designed
as parts of the general free system of education of our
state, are by the clear, express provision of section nine-
teen, Art. V, of the constitution, excepted from the su-
pervision and control of the board of public lands and
buildings.

The proposition—whether the institution in question
is or is not for educational purposes—must be determ-
ined in the affirmative or negative, for the answer to it
cannot be evaded. If answered in the affirmative (and
that it must be so determined will hardly be questioned)
then it comes within the constitutional exception, by
whatever name it may be called, for the constitution
without any reserve or limitation excepts those for edu-
cational purposes” from the supervision of the board.
And if the court can take any one educational institu-
tion out of this exception, it certainly can by an exercise
of the same power do likewise in respect to any oth'r
or all the other educational institutions of the state;
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but to do so it seems to me would be a direct subver-
sion of the constitution.

The law seems well settled that an action by man-
damus will lie to compel an officer to deliver up prop-
erty of the state held by him without right or authority
of law; but for the reasons given in this opinion, I think,
the writ of mandamus must be denied in the case at bar.

MaxweLL, dJ.

I concur in the opinion prepared by my brother Gantt,
so far as it holds that the board of public lands and
buildings have no power to appoint and remove the
principal. It is also admitted that the word “ asylum *
in its original signification has no application to the
institution for the blind, if indeed it applies to any in-
stitution in the state. It will also be conceded that in
the institution in question the inmates are instructed in
various branches of learning adapted to the blind. Sec-
tion 18 of the act approved February 19, 1875, “to
erect and maintain an institution for the blind,” pro-
vides that, ¢ for the purpose of meeting current expen-
ses, there is appropriated out of the state treasury so
much as is necessary, not to exceed forty dollars per
quarter to each pupil in said institution, provided that
such amounts shall be drawn by warrants on the tempo-
rary school fund of the state.” Section 17 provides
that all blind persons resident of the state, of suitable
age and capacity, shall be entitled to an education in this
institution, at the expense of the state.

Do these provisions make this an institution for mere-
ly educational purposes? I think not. It is properly a
charitable institution, where an unfortunate class of in-
dividuals are received, maintained, and educated (if need
be) at the expense of the state. If not an asylum in
the primary meaning of that word it is at least an in-
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stitution for the relief of a class of the unfortunate.
Section 19, article V, of the constitution provides that
‘“the commissioner of public lands and buildings, secre-
tary of state, treasurer, and attorney general shall form a
board, which shall have general supervision and control
of all the builings, grounds and lands of the state, the
state prison, asylums, and all other institutions thereof,
except those for educational purposes.” As in my view
this is not an educational institution within the mean-
ing of the constitution, it follows that the board of pub-
lic lands and buildings have the general custody and
control of the institution, but as the constitution has
vested the power to appoint and remove the principal in
the governor, the writ must be denied.

Laxg, Cn. J.

I was absent during the argument of the respective
counsel and therefore am not in possession of the points
on which they severally relied, and but for the disagree-
ment of my brother judges on one of the principal
questions would have remained silent.

The court are agreed however that the writ of man-
damus must be denied, on the ground that the attempt-
ed removal of the respondent from his office of princi-
pal was in excess of the power granted to the board of
publiclands and buildings, and therefore a void act. We
are also agreed that this power, as well as that of filling a
vacancy in that office, is vested alone in the governor.

As to the particular class of the institutions mention-
ed in section 19, article V of the constitntion to which
the institution for the blind properly belongs, I enter-
tain no doubt whatever that it falls within the one de-
nominated, “asylums.” It is very clear that it is an
institution intended to relieve, protect, and support if
need be, for a time an unfortunate class of our people,
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and is decidedly charitable in all its aims and purposes.
And one of the meanings given to this word in its mod-
ern use by lexicographers is: “ An institution for the
protection and relief of unfortunates, as an asylum for
the poor, for the deaf and dumb or for the insane.”
And this is the sense in which it has come to be gener-
ally used and understood by the people. Nor can it be
reasonably doubted that it was so understood by the con-
vention that framed this section of the constitution, and
by the people when they adopted it. If the question
were propounded to the people of the state, “ What
asylums have we?” who can doubt that the universal
response would be, ¢ the deaf and dumb, the blind, and
the insane.”

The constitution was made by the people, and for the
people. The words and terms employed were used with
reference to existing facts, and in their ordinary and
popular sense, and it is in this sense that they should be
used by the courts in construing the several provisions
of that instrument.

Two members of the court agreeing that this is not
an educational institution, it follows that it is within
the control of the board of public lands and buildings.
The peremptory writ must be denied.

‘WRIT DENIED.

Josepr D. Cox, PLAISTIFF IN ERROR, V. J oBN TYLER,
DEFENDANT IN ERROR.

1. Practice in county courts: NEW TRIALIN: The jurisdiction
of the county courts, in the granting of new trials, is the same,
and no greater, than that given to justices of the peace, and is de-
rived from the same statute.
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It isonly when the judge is satisfled that the
verdict was obtained by freud, partiality, or undus means, that a
new trial can be granted in these courts.

Error from the district court for Richardson county.
Tried below before WeavEr, J.

The canse was begun in the county court of that
county and a default entered; Dec. 4, 1876, trial was had,
the plaintiff in error appearing and cross examining the
witnesses, and judgment was entered for defendant in
error for 8500.00 and costs. On the sixth of Decem-
ber, the defendant in error filed a transeript of the judg-
ment in the office of the clerk of the distriet court for
the purpose of acquiring a lien upon the real estate of
the plaintiff in error. On the seventh of December the
plaintiff in error filed a motion to vacate the judgment,
and on the sixteenth of December the county court sus-
tained that motion and vacated the judgment, to which
exceptions were duly noted, and the defendant in error
here took the cause upon the ruling of the county court
upon the motion to vacate the judgment to the district
court, by petition in error, and at the March term, 1877,
of said district court, the ruling of the county court up-
on the motion to vacate the judgment was reversed, and
from this judgment of reversal the cause was brought
here.

Isham Reavis, A. B. Scott,and A. L. Rick, for plain-
tiff in error.

From the provisions of the constitution (sections 15,
16, Art. VI)it is clear, that while the county court is
made the successor of the probate court, it is one of en-
larged power and radically different in its principal
characteristics. It is made not only a “ court of record,”
but it is one of original jurisdiction within certain lim-
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its. The theory of the defendant in error is, that the
justices’ code governs the procedure of the county court,
and that unless it is plainly provided in that statute that
a judgment may be vacated on motion, no such power
exists. This cannot be true, or the court must hold that
the words “ court of record ” used in the constitution
are wholly without meaning. The framers of that in-
strument evidently used those words for a particular pur-
pose, and with reference to some recognized understand-
ing of their meaning in that connection. The descrip-
tive words, ¢ of record,” when applied to courts, are evi-
dently used in contradistinction to courts “not of re-
cord;” and the idea conveyed is, that there exists a legal
as well as a fundamental difference between such courts.
Freeman on Judgments, sec. 517. There is then this
recognized distinction between the county courts estab-
lished by the new constitution, and justices of the peace;
they are in this state, in the fullest sense, courts of re-
cord; they belong to that class whose records import ab-
solute verity, that are competent to decide on their
own jurisdiction and exercise it; to find judgment with-
out setting forth the facts and evidence on which it is
rendered; while justices of the peace have none of these
peculiar attributes and powers, nor are they aided by
any legal presumptions. The county courts of this
state come within the rule laid down by Mr. Freeman in
his work referred to. Supra. sec. 122. Bartling v.
Jamison, 44 Mo., 141.

The act of 1873, sec. 11, provides that in actions where
the sum claimed exceeds one hundred dollars the rules
of pleading and process in the district court shall apply,
so far as may be, to pleadings and process in the probate
courts. Gen. Stat., 263. Under this provision a de-
fault improperly entered may be set aside, and if that
may be done, why may not a judgment be set aside for
the same reason? There is no limitation, in express
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words, in the statute upon the power, and if 1t may be
exercised in the furtherance of justice in one particular,
why may it not in all? If the justices’ act is to be the
measure of power in the county court (which we deny),
then we contend that in the absence of any express limi-
tation in the act of 1873, sec. 1085 of the justices’ act
relieves us of any difficulty in the premises. That sec-
tion provides that “ the provisions of this code (meaning
the code that governs procedure in the district court),
which are in their nature applicable, and in respect to
which no special provision is made by statute, shall ap-
ply to proceedings before justices of the peace.” Sub-
stitute “ county court ”” for “justices of the peace ”” in
that section, and its legitimate operation extends to that
court the code of civil procedure with reference to the
vacation of judgments. But we submit that, indepen-
dent of the statute, a court of record possesses absolute
control of its judgments and acts, and unless the power
is expressly denied by thelaw of its creation, may vacate
its judgmentin a proper cause; and in that particular its
acts are not reviewable by an appellate court except for
gross abuse of discretion. Indeed, it is difficult to un-
derstand how a court of that kind could proceed if it is
true that it has no other powers than those expressly
* .
enumerated in the statute. The rule, as stated by Lord
Coke, “ that when the law granteth to any one anything,
he has that without which the thing itself could not
be,”” has peculiar application to the matter in hand. A
court of record which does not have, as such and in-
herently, the power to do a very plain act of justice, or
undo & very plain act of injustice occurring in proceed-
ings of its own, is one of the curiosities of legal science.
That provision of the code of civil procedure with re-
ference to the granting of new trials, is not a grant, but
rather a limitation upon power inherently possessed by
courts of record. Courts of original jurisdiction and
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courts of record, proceeding according to the course of
the common law, have power (and power is jurisdiction)
to vacate their own judgments on a proper showing.

Geo. P. Uhl, for defendant in error.

The act creating the probate court, of which thecounty
court is the successor, provides that: “The provisions of
the code of civil procedure relative to justices of the
peace shall, where no special provision is made by this
subdivision, apply to proceedings in all civil actions
prosecuted before said probate judge.” From this pro-
vision we claim that unless the act creating the probate
court provides a power to vacate a judgment and the
mode of doing it, the justices’ code must be complied
with. The justices code, on page 682, section 982, and
page 685, section 1001, Gen. Stat., provides when and in
what cases the justice may vacate a judgment, and how
it may be done. It cannot be claimned that the reason
for vacating this judgment was one of those mentioned
in those provisions of the statute, nor was there a com-
pliance-with the requirements of those provisions, as will
appear from the record; so that if the county court had
the power to vacate thai judgment it must be found
outside of the statute, and we deny that such a power
exists.

Laxg, Ch. J.

This is a petition in error to reverse the judgment of
the district court for Richardson county, by which an
order of the county court vacating its former judgment
and granting a new trial was set aside, and the original
judgment in favor of the defendant in error tully restored.

It is contended on behalf of the plaintiff in error that
the county court, being a court of record, has the same
power and authority over its judgments, in the granting
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of new trials, as is exercised by the district courts. But
this position cannot be sustained. It is true that county
courts are by the constitution made courts of record,
but it by no means follows from this, that they are in-
vested with the extensive jurisdiction here contended
for.

By provision of our new constitution the statutes in
force at its adoption, and notin conflict therewith, de-
fining and regulating the jurisdiction of our former
probate courts, were made applicable to their successors,
the county courts. By section twoof “ An act concern-
ing the organization, powers, and jurisdiction of probate
courts,” passed March 3, 1873, it is provided that: ¢ Pro-
bate judges, in their respective counties, shall have and
exercise the ordinary powers and jurisdiction of a jus-
tice of the peace, and shall have concurrent jurisdiction °
with the district court in all civil cases in any sum not
exceeding five hundred dollars, exclusive of costs, and in
actions of replevin where the appraised value of the
property does not exceed that sum; and the provisions
of the code of civil procedure relative to justices of the
peace shall, where no special provision is made by this
subdivision, apply to the procesdings in all civil actions
prosecuted before said probate judges.”’

It will be noticed that this section extends not alone
to cases in which a justice ot the peace would have juris.
diction, but to “all civil actions prosecuted before said
provate yudges,” ana cousequently, as no provision is
made “in this subdivision” respecting the conducting
of a trial, nor as to the powers of the judge over the
judgment after it is once entered, we must resort to “the
code of civil procedure relative to justices of the peace,”
for direction in this matter.

Some reliance seemed to be placed by counsel on sec-
tion eleven of the act first referred tn, as authorizing a
resort to the rules of practice established for the district



OCTOBER -TERM, 1877. 303

Cox v. Tyler.

courts in similar cases. But this section expressly lim-
its the use of these rules to the “pleading and pro-
cess” of the county courts. They furnish no guide
whatever in the practice now under consideration.

By section nine hundred and eighty-three, chapter
seven, title thirty of the code of civil procedure, it is
provided upon what grounds and within what time after
the rendition of a judgment, a justice of the peace may
grant a new trial. This section is in these words: “It
shall be lawful for a justice, before whom a cause has
been tried, on motion, and being satisfied that the
verdict was obtained by fraud, partiality, or undue
means, at any time within four days after the entering of
judgment to grant a new trial,”’ ete. This section be-
ing by express provision of statute made applicable to
county courts, must be held to fix the extent of their
power over their judgments in the granting of new
trials; and it is only when the judge is ‘“satisfied that
the verdict was obtained by fraud, partiality, or undue
means,” that he isauthorized to vacate a judgment when
once duly entered. Here the grounds upon which the
court assumed to act were simply that the judgment was
not supported by the evidence, and was contrary to the
law of the case. )

We are of the opinion that the judgment of the dis-
trict court is correct, and it must be aflirmed.

JUDGMENT ACCORDINGLY.
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Exma Oapgs, PLAINTIFF IN ERROR, V. J. OADES,
DEFENDANT IN ERROR.

1. Judgment non obstante veridicto. When a plea or repli-
cation is good in form only, but is bad in substance, and consti-
tutes neither a bar or answer, and issue is taken on it and the
verdict finds it true, such verdict leaves the cause of action or bar
unanswered and confessed, and judgment non obstante should be
entered for him, whose cause of action or bar is confessed ; and the
rule applies to equity cases, when the issue of fact raised by the
pleadings is submitted to the consideration of a jury, but in
either case such judgment or decree can only be rendered in a
very clear case.

2. Pleading: DENIAL OF ADULTERY. A general denial is a good
plea to an allegation of adultery, and the verdict of the jury find-
ing the defendant not guilty is conclusive, unless upon proper
grounds shown it is set asille and vacated. ’

Error from the distriect court for Lancaster county.
Tried below betore Weaver, J. The opinion statés the
case.

H. H. Blodgett, for plaintiff in error, cited 8 Cowen,
600. 6 Bosw., 668. 6 Johns.,, 502. 19 La. Ann., 180.
22 Texas, 650. 10 Minn., 216.

C. C. Burr, for defendant in error, cited Van Vieet
v. Olin, 4 Nevada, 98. Jamesv. Brooks, 6 Heisk. (Tenn.),
150. Awustin v. Bainter, 50 1l1., 308. Lowe v. Traynor,
6 Coldw., 633. Field v. Holland, 6 Cranch, 8. Orgain
v. Ramsey, 3 Humph., 580. Blair Ad’mr. v. Dockery,
24 Wis,, 502. Gray v. Eaion, 5 Cal., 448.

GaxTT, J.

The defendant in error brought action in the district
court for divorce, upon the alleged ground of adultery
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committed by plaintiff in error with one James Pollard.
The plaintiff in error admitted the marriage of the par-
ties and that they cohabited together, and had no chil-
dren, but she “denies each and every other allegation
set forth in the petition.”” This is a general denial of
the allegation of adultery, which is the only issuable fact
raised by the pleadings. This issue was submitted to the
consideration of a jury, who by their verdict find that
the plaintiff is not guilty of adultery.

The record shows that on the day of May, 1876,
the defendant in error moved to set aside the verdict and
for a new trial, which motion the court, after argument
by counsel, overrnled; that on the sixth day of Septem-
ber, “the court find, notwithstanding said verdiet, all
the issues in favor of plaintiff” (now defendant in er-
ror), and rendered a decree of divorce @ vinculo matri-
mons. The cause is brought into this court upon
petition in error. The decree was, perhaps, rendered
according to the principle upon which a judgment non
obstante is entered in an action in law. A judgment non
obstante veridicto is given upon motion when it appears
to the court that the defendant in the cause has admitted
himself to be in the wrong, and when the issue, though
decided in his favor by the jury, is upon a point which
does not at all better his case. Smith, Action, 161. It
ie therefore called a judgment upon confession, because.
~ itis bad in law, and being bad in law, the verdict which:
merely finds the issue true in point of fact, cannot avail
the defendant, for the plea involves a confession of the
plaintiff’s allegation and shows he is entitled to main-
tain his action. Therefore, the rule is, that when the
plea or replication may be good in form but is bad in
substance, and constitutes neither a bar or answer, and
issue is taken upon it, and the verdict finds it true, such
verdict still leaves the cause of action or bar unanswered
and confessed, and in such case, judgment non:obstante

22
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veridicto should be entered for him whose cause of ac-
tion or bar is confessed. The fact pleaded and found
true is of itself no answer or bar. Sullenberger v. Gest,
14 Ohio, 206. Pemberton v. Van Rensselaer, 1 Wend.,
308. CQlears v. Stevens, 8 Taunt., 415. State v. Com-
mercial Bank,6 S. & M., 218. Freeman on Judgments,
§ 6. And in Bellows ». Shannon, 2 Hill, 89, it is held
that such judgment can never be granted but in a very
clear case, and *“that when the defendant pleads an ill
plea, but the matter, if well pleaded, might have
amounted to a good bar or justification, a judgment can
never be given as by confession.”

In an action for divorce, though an equitable proceed-
ing, the court may submit issues of fact raised by the
pleadings to the consideration of a jury, and “on final
hearing of the cause the court may look into the whole
case, and disregard so much of the finding of the jury as
is plainly without the issue, because the finding of a fact
not in the issue cannot constitute a basis of a decree.”
Such finding can have no legal effect. Lewis v. Lewis,
9 Ind., 107.

Now in the case at bar the defendant in error alleged
that the plaintiff committed adultery, and in her answer
the plaintiff pleads a general denial to this allegation,
and this is the only issuable fact raised by the pleadings
and submitted to the jury. It will not be questioned
that a general denial pleaded to a material allegation is
a good answer; it is a complete answer to the cause of
action, and therefore the verdict was within the issue
and determines the entire issue of fact in favor of the
plaintiff (Zisemann v. Swan, 6 Bosw., 671); and under
the settled maxim of the law it seems clear that the
verdict is conclusive, unless for good grounds shown it
is set aside and vacated. The decree of the court is re-
versed, and according to the finding of the issue in favor

- of the plaintiff in error by the jury, it is ordered, ad-
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judged, and decreed by this court that the cause of
action of defendant in error be dismissed with costs.

DEOREE accorRDINGLY.

JOHN SPURGEON, PLAINTIFF IN ERROR, V. CARRIE G.
CLEMMONS, DEFENDANT IN ERROR.

1. New Trial. Ifa verdict isclearly againstthe weight of the ev-
idence a new trial should be granted.

Where on the trial of a defendant under the bas-
tardy act an alfbs was established by the testimony of two credi-
ble witnesses in addition to that of the accused, as against the
unsupported testimony of the mother of the chili—Held, That
the verdict should be set aside as being against the evidence.

8. Bastardy Judgment. In an action for bastardy,on a verdict
of guilty, it is the duty of the courtto adjudge the defendant to
be the reputed father of the bastard child, and a failure to do so

will render the orders of the court for the support of the child
erroneous

Error from the district court of Cass county.

Chapman & Sprague, for defendant in error, cited
Lessee of Muhlenburg’s Heirs v. Florence, 5 Ohio, 248.
State v. Tomlinson, 11 lowa, 401. McCoy v. The Peo-
ple, 65 111., 439. Speiger v. The State, 32 Wis., 400.

George S. Smith and J. H. Broady, for defendant in

error.
Laxg, Ch. J.

The case in the court below was a prosecution under
the bastardy act of 1875, and the principal point in dis-
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pute was the paternity of the child which was born be-
fore the proceedings were instituted. In establishing
the guilt of the plaintiff in error the prosecution depen-
ded solely upon the unsupported testimony of Carrie G.
Clemmons, the complaining witness. The substance of
her testimony, as shown by the record, was that Spurgeon
commenced his visits at her father’s house, in Rock
Bluffs, about the first of November, 1874, and after about
two or three weeks, nnder a promise of marriage, com-
menced having sexunal intercourse with her, which re-
sulted in the birth of a bastard child on the fourteenth
of August, 1875. In addition to this she swore posi-
tively that she had sexual intercourse with no one but
John Spurgeon, the accused.

On the other hand, we have the testimony of Spur-
geon himself, in which he denies that he had connection -
with the prosecuting witness at the time charged, or
during the months of September, October, November,
or December of that year. And on this point he is sup-
ported by the nncontradicted testimony of two witnesses,
W. L. Ollier, and Carrie Ollier his wife, that during the
months of October, November, and December, 1874,
Spurgeon lived with them in Mills county, Iowa, some
thirty miles from Rock Bluffs, where the alleged inter-
course took place, and that from the fifteenth of Septem-
ber to the twenty-fourth of December he was not absent
from that place at all. If this testimony be worthy of
belief—if these two witnesses are credible, and there is
nothing in the record to impeach them—it would seem
to establish a complete and perfect detense, of which
the accused should have the benefit.

If Spurgeon were not in fact at work for Ollier in
Iowa at the time, or if he visited Miss Clemmons in Rock
Bluffs as frequently as he must have done if her story
is true, it does not seem to us that it wounld be at all dif-
ficult to bring some disinterested testimony to establish
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it. But the prosecution having failed to produce a syl-
lable of rebutting evidence upon this point, or anything
to discredit Ollier and his wife, their testimony cannot
be disregarded, but must be given some weight in the
decision of the case.

By the testimony, as preserved in the bill of excep-
tions, an @libi was clearly proven, and a new trial on
this ground should have been granted.

The only remaining point which we care to notico is
the failure of the court to adjudge the aceused to be the
reputed father of the bastard child, as required by sec-
tion six of the act in question, upon a verdict of guilty
being returned. This section provides that: “In case
the jury find the defendant guilty, or such accused per-
son before the trial shall confess in court that the accu-
sation is true, e shall be judged the reputed father of
such child,” ete. A failure to observe this requirement
of the statute would of itself render the judgment erro-
neous and fatally defective.

The judgment and order of the district court are re-
versed, the verdict eet aside, and a new trial awarded.

REVERSEND AND REMANDED.

Ex Parte Jacos Fismgg.

1. Judgment in Criminal Cases: A judgment of an inferior
court in « criminal action isconclusive, unless appealed from, or
reversed on proceedings in error.

2.

Habeas corpus is not a proper proceeding to review such
judgment; nor will the court, upon suck writ. took beyond the
judgment and re-examine the charges on which ii was rendereq,
or the decisions upon questions of 1aw raised on the trial of such
case.
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Ganrr, J.

Jacob Fisher was brought before this court upon a
writ of Aabeas corpus, for the purpose of inquiring into
the legality of his imprisonment. He is detained in
prison under a judgment rendered by a justice of the
peace, in a criminal action against him for selling malt,
spirituous, and vinous liquors without first having ob-
tained a license therefor. Under the statute relative to
the “License and sale of liquors,” a justice of the peace
has jurisdiction in all cases where the penalty or dam-
ages does not exceed one hundred dollars; and in this
case the prisoner was tried before a justice’s court and
adjudged to pay a fine, and in default thereof that he be
committed to jail unti! the fine and costs are paid or se-
cured, or he be discharged according to law. Now, itis
gaid that a judgment, in its nature, concludes the subject
on which it was rendered; it pronounces the law of the
case, and therefore puts an end to inquiry concerning
the facts. Hence the judgment must remain in full
force until it is legally vacated or reversed by a superior
court, having appellate jurisdiction of the case. It is,
however, contended that the license law is unconstitu-
tional, and on this ground the prisoner should be dis-
charged. But after judgment and commitment in a
criminal action by an inferior court having jurisdiction
of the offense charged, we think that Aabeas corpus is
not the proper mode of procedure to bring the cause
into this court for review upon alleged errors of law;
for it seems to us, that when the validity of a statute is
controverted, the controversy raises a legal question
which, like all other legal questions raised on the trial
of a cause in an inferior court, can be reviewed only by
the mode prescribed by law.

To entertain jurisdiction in such case upon a writ of
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habeas corpus, it would be necessary to look beyond the
judgment and re-examine the charges upon which it was
rendered, as well as to review the questions of law raised
on the trial and decided by the inferior court. If such
practice were to obtain, then indeed every conviction
for a criminal offense might be brought here for review
on a writ of Aabeas corpus.

We think it is not within the province of this conrt
to open the door to such a system of practice. And we
are not prepared to say that, upon a writ of Aabeas
corpus, we can look beyond the judgment and re-exam-
ine the charges on which it was rendered, or to pronounce
the judgment an absolute nullity on the ground that
the constitutionality of the statute relative to the license
law is controverted. If the validity of a statute is
brought in question in an inferior court on the trial of
a cause, that question must finally be determined in the
same mode a8 other legal questions arising on the trial of
causes in such court—that is, by proceedings in error
or appeal, as may be most appropriate and allowable by
law.

The rule is correctly stated in Bassmore Williamson’s
Case, 26 Pa. St., 17, wherein it is held that “a Aabeas
corpus is not a writ of error. It cannot bring a case be-
fore us in such a manner that we can exercise any kind
of appellate jurisdiction in it. On kabeas corpus the
judgment of even a subordinate state court cannot be dis-
regarded, reversed, or set aside, however clearly we may
perceive it to be erroneous, and however plain it may be
that we ought to reverse it if it were brought before us
on appeal or writ of error. We can only look at the
record to see whether a judgment exists, and have no
power to say whether it is right or wrong. It is con-
clusively presumed to be right until it is regularly
brought up for revision.” Commonwealth v. Deacon,
8 S. and R., 72. ZEwz parte Toney, 11 Mo., 666,
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The cause is dismissed and the prisoner remanded to
custody.
J UDGMENT ACCORDINGLY.

Mason & Whedon, for Fisher.
Lamb, Billingsley & Lambertson, contra.

J. W. MATTHEWSON AND WIFE, PLAINTIFFS IN ERROR,
v. A. D. BURER, DEFENDANT IN ERROR.

1. Practice: NEW TRIAL. When the evidence is palpably insuffi.
cient to sustain the verdict it should be set aside, and a new trial
. granted. ‘

2. Evidence: IMPEACHMENT OF WITNESS. A witness may be im-
peached by bringing other witnesses to swear that his reputation
for truth is bad. In this mode of impeachment, however, it is
not competent to show what two or three persons only may think
or say concerning him, but the inquiry should be confined to the
general estimation in which he is held by his neighbors and ac-
quaintances.

3. Practice: INSTRUCTIONS; XOT TO BE REFUSED WHEN. When
an instruction is requested which states the law correctly in any
possible view of the evidence it ought not to be refused.

4. SHOULD BE CLEAR AND DEFINITE. If an instruc.
tion containing several distinct propositions is so confused and
indefinite, as to some of them, as to convey no clear idea of
what is intended, the whole instruction may be properly rejected.

5. SHOULD NOT TEND TO PREJUDICE. If an instruc-

tion be given not called for by the evidence, and which had a
direct tendency to prejudice the party complaining, a new trial
will be granted.

Egrror from the district court of Lancaster county.
Burr, the defendant in error, brought suit for the fore-
closure of a mortgage, executed by plaintiffs in error,
November 1, 1871, to W. F. Chapin upon certain real
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estate to secure a note of J. W. Matthewson for $250,
due sixty days from date. The petition alleged the loss
of the note and the assignment of the debt and mort-
gage to Burr. Matthewson and wife pleaded payment
of the note in full to Chapin, the payee, in March, 1872,
and denied the assignment to and ownership of plaintiff
of the cause of action, There was a trial before Pounp,
J., and a jury. Verdict in favor of Burr. Judgment
for $402.66. Matthewson and wife bring the cause
here by petition in error. The evidence upon the
trial below, which was very conflicting, is too volumni-
ous for insertion here. Sufficientappearsin the opinion
for an understanding of the points decided by the court.

E. F. Runyan, N. 8. Scott, and H. H. Blodgett, for

plaintiffs in error.

The amount paid by Matthewson to Chapin—a horse
valued at $90 and afterwards $150 in cash, the law Would
appropriate to the payment of the note sued on, there
being no other debts due. Baker v. Stackpoole, 9 Cow.,
435. It cannot be holden as a deposit. Application
cannot be made on a debt not due. Id. Worthley v.
Emerson, 116 Mass., 874. Allen v. Brown, 39 lowa,
330. Bank of Muskingum v. Carpenter, T Ohio, 21.

The evidence of J. W. Matthewson and P. E. Mat-
thewson, and W. F. Chapin each state facts, which con-
stitute payment in full of the note,and as there is no other
evidence in the case, there is no evidence to support the
verdict of the jury—and a verdict clearly and manifestly
against the weight of evidence should be set aside—T .
Mass., 261. 13 Mass., 507. 4 Conn., 102. 12 Conn,,
487, 329. 8 Blackt., 305. And if substantial justice has
not been done, the verdict will be set aside. 12 N. H.,,
171. 16 Maine, 200. It is almost unnecessary to com-
ment upon the instructions which the court refused to
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give, and which were offered by plaintiffs in error. The
court certainly erred in refusing to give them to the jury.
See anthorities above cited.

Webster & Burr, for defendant in error.

The case to the jury turned upon the eredibility of con-
flicting evidence; and the testimony of the defendants
as to time and place could not possibly have been true;
also, Matthewson’s truth and veracity were impeached by
his peighbors Sudduth, Jennings, and Denham; and in
such case the verdict will not be set aside, even though
the preponderance seems to be against the verdict. M¢-
Gatrick v. Wason, 4 Ohio St., 566. Rudman v. Rud-
man, 5 Ind., 63. Roberts v. Nodwift, 8 Ind., 339.
Keuln v. Wilson, 13 Wis., 104.  Breese v. State, 12
Ohio St., 146. Blackburn v. Ostrander, 5 Neb.. 219.

The sale of the horse was not payment. Matthewson
does not so claim it nor did Chapin so receive it. It
was to be 8o applied if the balance of the note was paid;
and when it was necessary for Matthewson to use Cha-
pin’s credit as a means of raising money at the bank, he
agreed to give a new mortgage for his indemnity, but
finally said the old note and mortgage might stand in
force till the new note was paid.

The result was (as Chapin had that note to pay, and
had received but $90 by the horse, and $150 of the new
note) that he was a loser of $60 by that transaction,
and counsel would have the court treat this as payment.

But for the last argument the value of the horse
might properly be availed of as a set-off. The law im-
poses upon parties no inflexible rule of application of
payments. It presumes the earliest paymentis to liqui-
date the oldest or the more onerous obligation. But the
debtor may direct appropriation. In case he does not,
the creditor may; and doubtless parties may agree-that
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an account or money shall be held as a deposit or se-
curity collateral to indemnify a surety. It was an
agreement between parties competent to contract, and
is valid. The instructions refused, assignments one and
two, assumed the contrary.

It is to be specially noted that there is no other credi-
tor whose rights are in question. Most cases cited by
plaintiffs in error specially depend upon the rights of
other creditors. Clearly, by Matthewson’s own admis-
sions, the value of the horse was not appropriated to-
ward the payment of the mortgage note. He says the
mortgage note was paid in money. The jury found
otherwise. Chapin says it was agreed that the amounts
should only apply upon the mortgage note when
Matthewson paid off the discounted note. There was no
appropriation to the mortgage note, as the jury found.
Then, even admitting there was no appropriation to the
discounted note, yet the law would appropriate it ac-
cording to its notions of justice. U. S. v. Kirkpatrick,
9 Wheat., 737.

Laxs, Cn. J.

I. The first of the several errors alleged in the as-
gignment to which I will direct my attention is that
which charges the verdict to be against the weight of
the evidence. And the well-established rule by which
we must be governed in the determination of this ques-
tion is, that the evidence must be palpably insufficient to
sustain the verdict orit will not be disturbed. It is not
enough that the court would have found differently, but
the finding of the jury must be clearly wrong. Sey-
mowr v. Street, 5 Neb., 85. The A. & N. R. R. Co., .
Washburn, et al., Id. 117 With thls rule in view how
stands the case?

In considering this point it may be best at the outset
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to refer to the attempted impeachment of the witness J.
W. Matthewson in order to determine what weight, if
any, should be given to his testimony. The mode of
impeachment resorted to was by bringing witnesses to
swear that his reputation for truth was bad. The first
witness called upon this point was Patrick H. Sudduth,
who testified that he knew Matthewson some five or six
years before when he lived for a short time in his neigh-
borhood, and at that time his reputation “ was not very
good in the neighborhood, We did not think him a very
truthful or honorable man.’

But on his cross examination it was shown very clear-
ly that he was a prejudiced witness, and that he based
his conelusion that Matthewson’s reputation was not good
chiefly on the ground that he bad borrowed some sacks,
“and promised to return them, but he never did.”

The next witness was J. W. Denham who had had a
difficulty with Matthewson about a wagon which he had
borrowed only for a single day, but “did not bring it
back for a week.” It was on this ground, mainly, that
he had formed an unfavorable opinion as to Matthewson’s
truthfulness.

The only other impeaching witness called was H. S.
Jennings, who testified that he “thought” he knew
Matthewson’s reputation, and that it was bad. His judg-
ment was formed, so far as could be ascertained by a
pretty vigorous cross-examination, on the statement of
one or two persons who had been engaged in some sort
of controversy or litigation with Matthewson and who
were at enmity with him. This is the whole of the im-
peaching testimony, and when taken in connection with
the conceded fact that Matthewson had lived in the city
of Lincoln from some time in 1869 until 1874, and was
quite extensively known, must be considered as very
meagre indeed, and falls far short of showing what his
general reputation actually was in the community where

he lived.
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In this mode of impeachment it is not competent to
show what two or three persons only may think or say
concerning the witness, but the inquiry must be confin-
ed to the general estimation in which he is held by his
neighbors and acquaintances. Nothing short of this
will answer.

But, in addition to the valueless character of this tes-
timony, an equal number of witnesses were called on
the other side who knew Matthewson well, two of whom
testified that his reputation for truth was good; and the
other that he had never heard it called in question,
which is evidence that it was good. State v. See, 22
Minn., 407. Under this condition of the testimony we
must hold that the attempted impeachment of Matthew-
son was a failure, and that his deposition must be con-
sidered, and given due weight in the decision of the
case,

The main subject of controversy was as to the alleged
payment of the note on which the action was brought.
This note was executed and delivered to W. F. Chapin,
the payee, on the first of November, 1871, payable in
sixty days, and, together with the mortgage given to
secure it, was assigned to the defendant in error on the
thirteenth day of December, 1875. It is declared upon
as alost note, and Chapin testifies that he did not know
what had become of it—that he had not seen it since he
deposited it in the bank about the time of its date.

As a defense, Matthewson answered that he had paid
the note in fall to Chapin in March, 1872; and in sup-
port of thisdefense, he testified that on or about the fourth
of March, 1872, he paid « W. F. Chapin, the full amount
of the note.” He further testified that Chapin then told
him ¢ that he would release the security, and give him
the note as soon as convenient.” That some time after-
wards Chapin did surrender the note, and his impression
was that he “ then and there destroyed it.”
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Phebe E. Matthewson, the wife of J. W. Matthewson,
testified that Chapin stated in her presence ¢ that he
had received in all $250 and interest, in full satisfaction
of the $250.00 note, and that it was then fully paid.”
That Chapin at this time produced the note, “ and gave
it to Mr. Matthewson, and he destroyed it.”” That Cha-
pin then promised her “to release the mortgage security
as soon as he could go to the records and do so0.”” This
witness also detailed with much particularity another
conversation with Chapin which she thought “took place
on the same day that Mr. Matthewson paid Mr. Chapin
the two hundred and fifty dollars and interest. It was
either on that day or the following one. It took place
at our rooms on the corner of N and 11th streets, Lincoln,
Nebraska. Mr. Chapin came there and enquired for Mr.
Matthewson. I told him he was out but would return
soon. Mr. Chapin walked in and waited until Mr.
Matthewson came back. Mr. Chapin said he wanted to
see Mr. Matthewson to rectify a mistake which he said
had been made in calculating interest on the $250.00. I
asked him if Mr. Matthewson had not settled the note
in full, and Mr. Chapin repeated that Mr. Matthewson
had settled the $250.00 all up.”

Of this testimony of Matthewson himself there is no
direct contradiction, but only a possible inference that as
to the fact of payment it may not be strictly true. But
as to the statements of both Matthewson and his wife that
Chapin acknowledged the note was paid in full, that it
was delivered up, and that he agreed to cancel the mort-
gage, there is not the least particle of conflicting testi-
mony. The only effort made to counteract the effect of
the positive testimony of these two witnesses as to the
surrender of the note by Chapin was to prove that at
the time of the alleged surrender Chapin was not in the
occupancy of the land office, the place where they testi.
fied it took place. However, if what these two witnesses
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stated took place at the land office did not take place
at all, it would have been very easy for Mr. Chapin to
have said so when on the witness stand, and the fact
that he did not, must he regarded as an admission that
it all actnally occurred. Besides, it is not improbable
that Matthewson and his wife may have been mistaken
as to the particular room in which the alleged conversa-
tion was had, for the witness Tucker, the successor of
Chapin in.the land office, who was called to prove that
Chapin was not occupying the office at the time fixed
upon by the Matthewsons, says that Chapin « remacned
wn the building, but not in the office,” after he took pos-
gession. A very careful examination leads us to the con-
clusion that the verdict is very clearly against the weight
of the evidence and should be set aside. This is clear ac-
cording to Chapin’s own testimony, for he says Matthew-
son let him have a horse about the first of March, 1872,
at the agreed price of $90.00, to apply on the $250.00
note, and that on or about the eighteenth of the follow-
ing June $150.00 more was paid him from money ob-
tained by Matthewson from the Lancaster county bank.
Aside from the interest that had accrued after the ma-
turity of the note these two credits would leave due to
Chapin at the time of the last payment only ten dollars,
while by the verdiet rendered no credit whatever was
allowed.

II. As before stated the single issue made by the
pleadings is as to whether the note, upon which the ac-
tion was brought, was paid. The testimony as to the
amount paid on this note and the mode of payment is
conflicting, Matthewson claiming in his testimony that
on the fourth day of March, 1872, he borrowed three hun-
dred dollars from the Lancaster County Bank, out of
which he paid the two hundred and fifty dollar note
in full, and that the price of the horse, and the one hun-
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dred and fifty dollars paid Chapin in June, 1872, were to
be credited on the $300 bank note, on which Chapin was
surety, and which he had assumed to pay by having it
transferred to his individual account at the bank. On
the other hand Chapin swears, as before shown, that the
price of the horse and the one hundred and fifty dollars
were to be credited on the first note, and that he had re-
ceived nothing on account of hisliability and payment of
the three hundred dollar note. This being the condition
of the case the plaintiff in error requested the court to
instruct the jury ‘‘that it is not material in this case
whether the defendant Matthewson paid to the witness
Chapin the note for three hundred dollars made to the
Lancaster County Bank or not; that if that note in fact
is not paid it is a cause of action by and of itself, and that
indebtedness cannot be substituted for or made to sus-
tain the action now on trial.”

We think this instruction stated the law applicable to
this case correctly and ought to have been given to the
jury. If there were anything due to Chapin by reason
of his having paid the three hundred dollar note, that
was a matter of no concern to the assignee of the two
hundred and fifty dollar note and mortgage. His right
to maintain this action depends upon this particular
note not having been paid. The tranactions concerning
the three hundred dollar note properly figured in the
case only as they tended to prove or disprove the alleged
payment of the particular note in controversy in this
action. The assignment to Burr covered-ounly the two
hundred and fitty dollar note and mortgage. It was not
even pretended that any right growing out of the three
hundred dollar note was included. If Chapin ever had
any such right he still retained it and could enforce it at
his pleasure.

As to the second instruction, which the court refused
to give, it may be said, that by it two distinet proposi-
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tions were evidently intended to be stated. The first of
these propositions stated the law applicable to the testi-
mony correctly, while the second is so confused and in-
definite as to convey no clear idea of what was intended.
In such case it is not error to reject the entire instruc-
tion.

It is complained also that the court erred in giving
this instraction, viz: “If you believe from the evidence
that the agreement between Chapin and Matthewson at
the time of the execution of said note to the Lancaster
County Bank was that the note and mortgage sued on
were to remain in full force, unless said Matthewson
_should pay said note executed to said bank, and that
Matthewson failed to pay the same, and Chapin himself
paid it, then you are instructed that the note sued on
was not paid by the receipt by Chapin of the one hun-
dred and fifty dollars.”

Under the issue and the testimony this instruction
was not warranted, and had a direct tendency to preju-
dice the plaintiffs in error. Chapin, the sole witness on
whom the defendant in error relied, testified that: “It
was understood at the time I bought the horse it was
going to be applied on the two hundred and fifty dollar
note, when the balance was paid, and I got hold of the
note myself.”” And again, when he received the one
hundred and fifty dollars, that he “would let the old
mortgage and note stand; and when he took up this
three hundred dollar note that would square up all the
transactions.” Now, conceding all this to be strictly
true, it does not follow necessarily that the price of the
horse was not to go as a credit on the two hundred and
fifty dollar note when he got possession of it, he having,
as it appeared, deposited it in the bank as a collateral
security for the payment of a note of his own. There is
nothing in Chapin’s testimony from which it ean be in-
ferred that either the price of the horse or the one hundred

23
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and fifty dollars was to be applied to anything else than
this particular note. There was no agreement that the
mortgage was to stand as a security for anything except
the two hundred and fifty dollar note therein described.

For these reasons the judgment of the court below is
reversed and a new trial awarded.

REVERSED AND REMANDED.

C. H. PARMALEE, ET AL., PLAINTIFFS IN ERROR, V. E. A.
WIGGENHORN, ET AL., DEFENDANTS IN ERROR.

1. Partnership: LIABILITY OF INCOMING PARTNER. An incom.
ing partner is not liable for the debts incurred or contracts made
before he entered the parinership, unless such liability is created
by express contract based on good consideration.

There must be & novation before the new firm
isliable; and the new contract must receive the consent of all the
parties, and must have the effect to extinguish the old contract,
and create anew liability of debtor and creditor, or of contractors,
between the creditor or contractor and the new firm, and such
new contract must be based on some consideration.

The mere receipt of money by the new firm is
not sufficient to raise a presumption that the incoming partner
made a parol contract, binding him to fulfill the terms and con-
ditions of such former contract, or to make him liable for a
breach of the same.

Error from the district court of Saunders county.
Tried before Post, J. Judgment below was given in
favor of Wiggenhorn and Green against Parmalee and
Johnson, who brought the cause here by petition in error.
Further facts appear in the opinion.

Chapman and Sprague, for plaintiffs in error.
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The court erred in excluding the testimony offered by
defendants showing the contract between the parties, and
the partial delivery and payment and performance by
defendants under the contract with O. M. Carter and
Wiggenhorn. Plaintiffs themselves set forth in their
petition that Green is the assignee of Carter’s interest
in theaccount sued on. “In the case of an assignment of
a thing in action, the action of the assignee shall be
without prejudice to any set-off or other defense now al-
lowed.” Civil Code, Sec. 31. "Bush v. Lathrop, 22 New
York, 535. Allen v. Miller, 11 Ohio State, 374. All
cases under the code agree with these authorities.

M. H. Sessions, for defendant in error.
'

The only ground or theory upon which Parmalee and
Johnson could recover of Wiggenhorn and Green their
pretended claim against Carter is that of novation. To
constitnte a novation when Green bought out Carter’s
interest in the mill, and became the owner thereof with
Wiggenhorn, and they formed their copartnership in
that business, Wiggenhorn and Green must have then
and there agreed, not only with Carter, to assume and
carry out his—Carter’s—contract with Parmalee and
. Johunson, but it was equally necessary for Parmalee and
Johnson to there and then agree to take Wiggenhorn
and Green as their sole debtor for the same, and to have
entirely released said Carter from any and all liability
or obligation upon the said contract, or in other words,
Carter’s original and all liability upon said contracts
must have been extinguished. Poindexter v. Waddy,
6 Munf. (Va.), 418. 1 Parsons on Contracts, 217 to 220
inclusive, 5th edition. Zhomas v. Shillibeer, 1 M. &
W.,123. Curson v. Chadley, 3 B. & C., 591. Whar-
ton v. Walker, 4 B. & C., 163. McKinney v. Alvis, 14
1L, 84.  Wise v. Coply, 36 Ga., 508. Fagan v. Long,
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30 Mo., 222. Bewly v. Tams, 17 Pa. 8t., 485. Story
on Partnership, § 146, note 3. 38 U. S. Digest, pp. 499
and 500, § 1,932, § 1,933.

The whole theory of the claim of Parmalee and John-
son against Wiggenhorn and Green, as shown by this
answer, is at war with the foregoing doctrine. They in
* their answer expressly claim, that by the terms of the
contract Carter was not released from his original liabil
ity upon said contract, but that he is liable upon the
same with Wiggenhorn and Green; in other words, that
Carter was not released from any and all liability upon
said contract, but simply that Wiggenhorn and Green
agreed to become responsible to them for the same with
Carter. The entire claim of Parmalee and Johnson
against Wiggenhorn and Green, asstated in their plead-
ings, is void by the statute of frauds, for the reason that
all that can be extracted from the same amounts to no
more than the special promise of Wiggenhorn and Green
to answer for the debts of Carter, which is void. Gen.
Stats., 393, § 8. Ayrault v. Chamberlain, 26 Barb., 83.
Stenburg v. Callanan, 14 Iowa, 251. Eddy v. Roberts,
17 IiL, 505. E'llison v. Jackson, 12 Cal., 542.

GaxrT, J.

In the court below the defendants in error brought
action against the plaintiffs in error and one O. M. Car-
ter, to recover on an account for feed sold and delivered to
them—alleging that from the first to the thirtieth day of
March, 1875, the defendant Wiggenhorn and said Carter
were partners doing business, and during that time they
sold the feed to plaintiffs, and that on the first day of
April, O. M. Carter sold and transferred his interest in
said account to defendant Green. O. M. Carter pleaded
a denial, and afterwards, by leave of the court, withdrew
the same, and filed a general demurrer, which the court
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sustained and dismissed the action as to him. Plaintiffs
in error filed a joint answer, admitting the account, and
set up as a defense an alleged contract whereby O. M.
Carter agreed to sell and deliver to them, from time to
time for one year, all the feed, bran, shorts and screen-
ings made at the Leola flouring mills, then owned by
him; that on the first day of December, 1874, he sold
one-half- interest in the property to Wiggenhorn; that
Carter and Wiggenhorn formed a partnership under the
name of O. M. Carter & Co., and continued to deliver to
them a part of said feed, but not all; that on the first
day of March, 1875, O. M. Carter sold this remaining
one-half interest of the property to defendant Green,
and that he and Wiggenhorn were partners under the
name of Wiggenhorn & Green, and alleging further that
Green knew of the contract, and ¢ took the benefits of it
and assumed all the responsibilities of the same,”” and
that defendants in error * agreed to deliver to them all
the feed made at the mill.”> And they aver that«“ Q. M,
Carter, Carter & Wiggenhorn, the defendants in error,
and Green” pretended to deliver the feed up till April
1, 1875, and after that time refused to do so; and allege
that they were damnified by the breach of the contract,
and ask judgment therefor against defendants and O. M.
Carter for the same. Detendants pleaded a denial to this
answer. It, however, appears that defendant Green pur-
chased Carter’s remaining one-half interest in the prop-
erty on the first day of March, 1875, as alleged in the
answer, and that the date mentioned in the petition was
a mistake.

It will he observed that in effect the new matter set
up in the answer is in the nature of an action for a
breach of the contract alleged to have been originally
made between plaintiffs in error and O. M. Carter; and
the question for consideration is, does this pleading state
facts sufficient to constitute a cause of action against the
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defendants in error? They do not aver a rescission or an
extinguishment of the contract with O. M. Carter, nor
do they aver any express contract between themselves
and the defendants, or either of them. On the contrary,
they show by their answer, that their contract with Car-
ter was not rescinded, by averring that *O. M. Carter,
Carter & Wiggenhorn, the defendants in error, and
Green,” refused to deliver to them the feed, and by ask-
ing judgment against the defendants and O. M. Carter
for the damages alleged to have been sustained by them
by reason of the breach of - the contract—deducting
therefrom the amount of the account stated in the peti-
tion. The plaintiff Johnson testified that * Wiggenhorn
never agreed with him that he would fulfill the contract;”
and the testimony offered by plaintiffs and rejected by
the court does not set forth any facts tending to show
a rescission of the original contract between them and
Carter, or any contract between them and Wiggenhorn
and Green, or either of them. Hence, upon the showing
made by the record, I think there is no cause of action
set forth in the answer against the defendants in error,
nor does the evidence given in the case, or that offered
and rejected, tend to show any such cause of action.
The doctrine is well established that an incoming part-
ner is not liable for the debts incurred, nor upon contracts
made before he entered the partnership, unless such lia-
bility is created by express contract, based upon a good
consideration; and before the new firm can be made lia-
ble in any such case therc must be a novation, and the new
contract must receive the consent of all the parties, and
must have the effect to rescind and extinguish the origi-
nal debt or contract, and create a new liability of debtor
and creditor, or of contractors between the creditor or
contractor and the new firm, and such new contract must
be founded on some good consideration moving to the
new firm. Nor is the mere receipt of money by the new

s
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firm sufficient to raise a presumption that the incoming
partner made a parol contract binding himself to fulfill the
covenants and c¢onditions of the original contract, or to
make him liable for a breach of contract, because the liabil-
ity must rest on a novation, and a new contract receiving
the express consent of all the parties, and which effects
a rescission and extinguishment of the original contract.
These general principles are supported by the whole cur-
rent of authority. In Bewley v. Tams, 17 Pa. St., 489,
490, it is said that, “it never has been thought that a
man who buys himself into another’s business subjects
himself to the liabilities which that other may have in-
curred previously; nor that a new firm is bound to pay
the debts or comply with the contracts of an old one
composed partly of the same members;” and therefore
unless the former agreement “ was rescinded and a new
parol contract to the same effect was made by defendants
jointly, upon sufficient consideration moving to them,
.then this action is incurably wrong, and the trial ought
to have been stopped as soon as it began.”

In Kérwan v. Kirwan, 2 Cr. & M., 617, A.had an ac-
count with B. & Co. During the time A. dealt with the
firm, all the partners retired except C., who formed a
partnership with K. A’s account was transferred from
the books of the old to those of the new firm, and the
balance was struck annually as before. A.’s administrator
brought suit against the guondam partners and C. to re-
cover the balance, and the guondam partners contended
that the responsibility had shifted to C. & K., and the
payments made by the new firm amounted to evidence
that K. intended to take the debt on him. Held, That
no inference of that sort could be drawn in the absence
of proof of A.’s assent to the substitution of K. as his
debtor for the original partners; and there was nothing
to show that K. undertook to answer for the debts of the
old firm, and the probabilities were that he would not
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incur such responsibility. Thomas v. Shillaber, 1 M. &
W, 123. Cuzonwv. Chadley, 3 B. & C., 591. Butter-
Jield v. Hartshorn, T N. H., 347. McKinney v. Alvis,
14 1., 834¢. Hartv. Tomlinson, 2 Vern., 100. Poin-
dexter v. Wadley, 6 Munf. Va., 420. Fayon v. Long,
30 Mo., 324. Steindurg v. Callaman, 14 Iowa, 258.
Kilburn v. Pacific Bank, 11 Wis., 280.

The judgment of the district court must be affirmed.

JUDGMENT AFFIRMED.

N

James H. Rosison axp Frep. K. Maus, PLAINTIFFS IN
ERROR, V. GEORGE P. UHL, DEFENDANT IN ERROR.

1. Statute of Frauds. Under our statute of frauds the delivery
of possession of goods sold is not necessary to protect the pur-
chaser as against the creditors of the scller, provided the pur-
chase was made in good faith. '

2. : By our statute the retention of possession by the seller is,
at most, only prima facie evidence of fraud, which may be re-
butted by proof.

8. : FRAUD A QUESTION OF FACT. In all cases arising under

our statute, the question of fraud in a sale is one of fact and not
of law.

Exrror from the district court of Richardson county.
It was an action of replevin brought by the plaintiffs in
error against the defendant in error for the recovery of
a threshing machine which had been purchased Ly Uhl
at an execution sale. Plaintiffs in error claimed title by
virtue of a purchase from the defendant in execution
prior to the levy. Judgment below by WEeaver, J., in
favor of Uhl, and Robison and Maus brought the cause
up by petition in error.

Clarenze Gillespie anl E. W. Thomas, for plaintiffs

in error.
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Between these parties, Brayley and Robison & Maus,
there can be no question but that the title to said pro-
perty had passed from Brayley to Robison & Maus be-
fore the levy on the machine by said G. P. Uhl, defen-
dant in error, and that his levy was not made for some
time after the sale to Robison & Maus. Barret v. Tur-
ner, 2 Neb., 172. Dows v. Green, 32 Barb., 493. Fair-
" field v. Baldwin, 12 Pick., 387. Smith L.d’g Cases,
1081-2. Sweeney v. Ownsley, 14 B. Mon., 413.

The rule that obtained in ‘the days of Buller and
Mansfield, that possession of chattels by the seller gave
rise to an inference of fraud has been greatly modified,
and the question of frand in all such cases is a question
of fact, and this question is thus taken from the courts,
who could consider and infer it from a single fact, and
left to a jury who should consider all the facts and de-
termine from the evidence whether such possession is
consistent with an honest purpose. Gen. Stat. of Neb.,
393, 395. Smith v. Acker, 23 Wend., 653. Collins v.
Myers, 16, Ohio, 547. Babcock v. Eckler, 24 N. Y.,
623. Monteith v. Baz, 4 Neb., 166. 1st Parson’s Con-
tract, 529. It was not necessary that the possession
should have been delivered, as they were already in
possession as general agents. Lake v. Morris, 30 Conn.,
9201. Warden v. Marshall, 99 Mass., 305. Hilliard on
Sales, pp. 101, 102, sections 16, 17, 18. 2d Kent, 12
Ed., page 492, and note.

George P. UL, pro se.

The plaintiffs in error acquired no title to the pro-
perty claimed, if it should be considered as true that
they bought the property from their principal, for the
reason that there was no delivery, and the defendant in
error knew nothing of the transaction, if any such tran-
gaction as claimed by plaintiffs ever took place. Lan-
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Jear v. Sumner, 17 Mass., 110. Rourke v. Bulleus, 8
Gray, 549. Parr v. Parker, 24 lIowa, 26. McEibbin v.
Martin, 64 Penn. State, 352. 1 Smith’s Leading
Cases, 83. There must be a delivery and change of
possession or the sale will be void as to the creditors.
1 Parson’s Contract, 529. 2 Kent’s Com., 312, 513,
518, 521, 522, et seq. Swmner v. Hicks, 2 Black, 532.
Warner v. Norton, 20 How., 448.

Laxg, Cu. J.

The action in the court below was for the recovery of
the possession of a threshing machine.

On the fifteenth of July, 1876, James Brayley, of Buf-
falo, N. Y., became the owner of this machine by a pur-
chase at judicial sale from the United States marshal
for the district of Nebraska, under a Jjudgment recover-
ed by him against one Charles Zeller.

The legal proceedings resulting in this sale were in
charge of the plaintiffs, who were the general agents of
Brayley in this part of the west, for the sale of this sort of
machines. Before the sale came off, it had been arranged
between Brayley and the plaintiffs that if it should be
struck off to him, they were to take it off his hands at
the price bid. As to the amount to be bid in his name
Brayley instructed them by letter, dated June 6th, 1876,
as follows: “ Don’t bid in the machine for any more than
you would be willing to give for it to sell again,’’ and
they accordingly bid $350,00.

Soon after this sale was made Brayley on being advis-
ed of the purchase in his name sent a bill of the ma-
chine to the plaintiffs, in these words:

“Burravo, N. Y., July 21st, 1876.

Messrs Robison d& Maus, St. Joseph, Mo.

Bought of James Brayley, machine sold on Zeller
judgment, bought by you, $350.00.
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At the same time he advised them that: “I under-
stand that you bid this machine for your own account,
and therefore charge it up to you:; and as yon wrote ine
that you had authorized your attorney to bid as high as
$350.00, I make the bill for that amount. Trusting
this will be satisfactory to you. I remain yours truly,

James BravrEy.

P.S. Please credit my account above amount, and
advise me that you have done so.

' J.B.

Brayley’s account was accordingly credited the $350.00
on or about the twenty-sixth of July, 1876, of which he
was at once advised.

After the sale by the marshal the machine was left in
the care of Zeller, who had no knowledge or informa-
tion of the transfer of the ownership to the plaintiffs until
about thé time of the commencement of the replevin
suit, on the fourteenth of August following.

In the meantime, and while the machine was still in
the hands of Zeller for safe keeping, the defendant, hav-
ing recovered a judgment against Brayley, caused an ex-
ecution to be levied upon it as the property of Brayley.

This execution was levied on the twenty-ninth of
July, and the sale under it took place on the twelfth of
the following month, at which the defendant became the
purchaser of the machine without any knowledge or in-
formation that the plaintiffs had or claimed any interest
therein.

_ These being substantially the facts upon which the
jury were to act, the plaintiffs requested the court to
charge the jury: “1. That when the terms of asale are
agreed upon and the bargain is struck, and everything
which the seller has to do about the property is com-
plete, the contract of sale is then perfect—the ownership
of the property vests at once in the buyer, and this he
.takes at once; the property, and all the risks of acci-
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dent to the property is upon the buyer, who is the owner
thereof.”

“2. All that is necessary to pass property is that
the buyer and seller agree. If one who has a long
course of dealing with another have a correspondence
in regard to certain specific property nearer to the
purchaser than the seller, and more properly by reason
of their- business relations in the control of the pur-
chaser, and they agree, one to buy and the other to sell,
the sale is complete just so soon as they agree, and the
seller charges the buyer, and the buyer credits their re.
spective books with the price of the property.”

“6. If you believe that this was an honest purchase
on the part of the plaintiffs, bought in good faith, then

.you should find for the plaintiffs. The statute of frauds
does not apply if this is a complete trade (and perfected
before the levy) between the agents and principal iw
perfect good faith, and the transfer was completed by
the entering of the respective charges and credits ov
their respective books, the property already being in the
custody of the plaintiffs as the agents having the gen.
eral control of all Brayley’s business.”

There were several other instructions of similar im
port to these requested by the plaintiffs, to which how
ever it is unnecessary to refer as these will answer our
purpose. The plaintiffs’ requests were all refused and
exceptions duly taken.

It is quite evident that the court regarded the strict
rule of the common law, which requires the delivery of
possession of goods sold as necessary to protect the pur-
chaser as against the creditors of the seller, as applica-
ble here. In this we think there was error.

By section 11, chapter 25, Gen. Statutes, it is enacted
that: « Every sale made by a vendor of goods and chat-
tels in his possession, or under his control, and every as-
signment of goods and chattels by way of mortgage or
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security upon any condition whatever, unless the same
be accompanied by an immediate delivery, and be fol-
lowed by an actual and continued change of possession
of the things sold, mortgaged, or assigned, shall be pre-
sumed to be frandulent and void as against the creditors
of the vendor, or the creditors of the person making
such assignment, or subsequent purchasers in good faith;
and shall be conclusive evidence of frand unless it shall
be made to appear, on the part of the persons claiming
under such sale or assignmnent, that the same was made
in good faith, and without any intent to defraud such
creditors or purchasers.”

Under the operation of this section it will be seen
that the decisions of the courts of those states where
the rule of the common law prevails cannot be follow-
ed. Under our statute the retention of possession by
the seller is, at most, only prima facie evidence of fraud,
which may be entirely rebutted by the circumstances at-
tending the transaction.

A careful examination of the testimony leaves no
room to doubt that as between Brayley and the plaintiffs
the sale was completed about the twenty-sixth or twenty-
seventh of July, and several days before the defendant’s
execution was levied upon the property. If this sale
were bona fide a complete title vested at once in the
plaintiffs, leaving nothing on which the execation could
operate. That this sale was made in good faith there
was considerable testimony to prove, but whether it were
sufficient was for the jury, under proper instructions, to
find.

But even if the rule as to the possession by the seller
were as claimed by the defendant it would by no means
necessarily follow that it would have been applicable to
the facts of this case. It was shown very conclusively
that the plaintiffs were the agents of Brayley, who resid-
ed in a distant state; that as such agents they had a gen-
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eral supervision of his business in this part of the
counutry, and had attended to the litigation which had
terminated in the transfer of the ownership of the ma-
chine in question from Zeller to him, but with the un-
derstanding they were to take it off his hands at an
agreed price. This being the situation of the parties
with respect to this property we think the formalities of
a delivery of possession would have been of no signifi-
cance, as it was to all intents and purposes in their con-
trol at the time.

We are of the opinion that the foregoing instructions,
requested on behalf of the plaintiffs, embody sound pro-
positions of lJaw and were applicable to the evidence up-
on which the jury were to pass, and that for the refusal to
give them a new trial should be awarded.

REVERSED AND REMANDED.

JoEN WILLIAMS, PLAINTIFF IN ERROR, V. THE STATE OF
NEBRASKA, DEFENDANT IN ERROR.

1. Practice. CONTINUANCE. On motion for a continuance it is
not good practice to permit counter affidavits as to what an
absent witness would testify.

: AFFIDAVIT. An affidavit of the prisoner to the
effect that he had been ¢nformed that a person absent from the
state would swear to certain material facts is not sufficient to war-
rant a continuance. If the information came from the proposed
witness, it should be so stated, but, if from a third party who
knows he would so testify, then the affidavit of that person
should be procured.

8. Criminal Law: DMPLIED MALICE. On a trial for murder, where
the prosecution establishes against the prisoner an intentional
homicide, and nothing explanatory is shown, the implication of
malice at once arises, which it is incumbent upon the prisoner
to remove.
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: CHARGE TO THE JURY. Instructions given to a jury
should be applicable to the case as made by the testimony, and if
they are not, and have a tendency to mislead, the judgment will
be reversed.

vERDICT. The jury returned a written verdict in these
words: “We the jury in this case, being duly impaneled and
sworn, do find and say that —~————— is guilty of manslaugh-
ter.” This was held to be void, for wholly omitting in any
manner to designate the defendant as the guilty party.

: Under an indictment charging murder in the
first degree where the jury finds the defendant guilty of man-
slaughter merely, the failure to specifically negative the fact that
the crime was of a higher grade than that found is no ground for
a reversal of the judgment.

Error from the district court of Buffalo county. The
plaintiff in error was indicted for murder at the March
term, 1876, of the district court for Kearney county.
The canse was taken on change of venue to Buffalo
county, where the prisoner was tried at the March term,
1876, of that county, found guilty of manslaughter, and
sentenced to imprisonment in the penitentiary for the
term of ten years. On the trial of the cause before
Gasuy, J., the following, among other instructions, were
given to the jury: '

3. “Should you find from the evidence in the case
that the accused did the shooting as charged, you have
a right to presume from this that he intended to do it,
and that malice was implied therefrom, as it is a legal
presumption that the defendant intended to do what he
actually did. In law a gunloaded with powder and ball
or shot and used in its ordinary legitimate way, is a
deadly weapon, and should you find from the evidence
that the prisoner committed the crime as alleged with
the gun, it is a legal presumption that he did it with
malice; and if you so find it is then incumbent upon
the accused, by way of justification, or excuse, or other-
wise, to remove this legal presumption.”
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7. “Should the evidence in this case satisfy you that
the killing was unlawfully done by the defendant, but
without malice either intentional or unintentional upon
a sudden quarrel, when the mind of the prisoner had
been wrought up to that pitch by rage or passion
that reason was wholly or partially dethroned, or it was
unintentionally done while the accused wasin the commis-
sion of some unlawful act you will be warranted in find-
ing him guilty of manslaughter.”

9. “If you find the accused wasin imminent or ap-
parent danger of receiving great bodily harm from the
deceased at the time of the homicide, or that the deceased
w s about to commit a felonious assault upon the de-
tendant, was in the situation, had the implements and
weapons, and possessed the animus, ability, and was in
a position to do so at the time of the killing, or that the
deceased was about to take the life of the prisoner, and
there was no other way for him to save it than to commit
the homicide; or that he had a just and well grounded
apprehension that deceased was about to kill him or to
do him great bodily harm, and that there was no other
way to save himself from the impending danger of life,
limb, or great bodily injury than to commit the homi-
cide, you would be warranted therefrom in acquitting
the accused, if you are satisfied that he was fully excused
or justified under the circumstances in taking the life of
the deceased.”

James Laird and F. G. Hamer, for the plaintiff in

error.

George H. Roberts, Attorney General, for the State.

Laxgg, Ca. J.

In this case no less than twenty-six errors are formally
assigned, many of which, however, are bat repetitions.
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in slightly different language of a single compiant to
the ruling of the court. Therefore we shall notice only
those objections which seemed to be relied on in argu-
ment, or which possess at least the shadow of ment.

I. Taken in the order of occurrence, the first objection
to be noticed was taken to the overruling of the derend-
ant’s motion for a continuance of the case on account of
the absence from the state of one George Hicks, wno it
was claimed was then in Iowa, and who, if present,
would testify to certain facts material to the defense.
This motion was supported by the affidavit of the pris-
oner, in which he swore substantially that Hicks would
testify that on the night before the alleged homicide he
staid at the house of David Vroman, the father of the
deceased, and that both the deceased and his father
“threatened to kill the defendant, and were actually
making arrangements to attack him that night. That,
to prevent the same, witness remained there all night,
and slept in front of thedoor to prevent them going out.
That during the evening the said deceased, Thomas R.
Vroman, was absent from the house, and, as witness be-
lieves, had taken away the horse of affiant and stated
that they would watch for afiant in the morning. That
both of deceased said, on the morning of the day of the
alleged homicide, that if defendant attempted to get his
horse that they would certainly kill him, and made un-
qualified threats to kill this affiant.”

On moiion of the distriet atto=mev the court permitted
the counter affidavit of the mother of the deceased to be
interposed, in which she swore that she was present at
the time stated, and that no such threats against the de-
fendant were made. Thereupon the motion to continue
was overruled.

As a matter of practice we see no propriety in per-
mitting the nse of counter-affidavits on a motion for a

24
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continuance. We do not think a side issue of this sort
should be raised, or the truthtulness ot the affidavit in
enpport of the motion be determined in this unsatisfac-
tory manner. And if the affidavit in support of the
motion in this case were such as to show that the ends
of justice required a continuance of the case to enable the
accused to obtain material testimony known to exist, we
should feel bound to reverse the judgmnent on this ground
alone, regardless of the aftidavit of Mrs. Vroman, even
it no other error were committed. But in our opinion
the affidavit of the prisoner was not sufficient to warrant
a continuance. It is exceedingly meagre, and altogether
too indefinite in respect to the source of the affiant’s in-
tormation that Hicks would testify as claimed. The
yrisoner states that he obtained the information the day
before he made the affidavit, but from whom it came, or
whether it was probably reliable, does not appear. If
the information came from Hicks himself he should have
so stated in the affidavit, but if from some one else who
"knew he would so testify, then the affidavit of that person
ought to have been procured. Throwing the counter affi-
davits therefore entirely out of view as being improperly
in the case, and considering only that of the defendant,
ve see no error in refusing a continuance of the case.

II. The record shows that the defendant excepted to
each of the several instructions given by the court to
the jury upon its own motion, and also to those given
on behalf of the prosecution. It was not claimed in ar-
gument, however, that these exceptions were all well
taken, it being conceded that many of the instructions
aid down the law of the case correctly; therefore we
shall notice those only wherein it seems to be thought
that error prejudicial to the prisoner was committed.

Considerable fanlt was found with the #Aird instrue-
tion, wherein the court charged as to the presumption of
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malice arising from the deliberate usc of a deadiy
weapon upon the person of another. This instruction
was in substance, that if the jury found “from the
evidence in the case that the accused did the shooting as
charged,” they had a right to presume from this that he
did it maliciously. And farther, that if they so found,
it was “then incumbent on the accused by way of justi-
fication, or excuse, or otherwise, to remove this legal
presumption.”

As the case stood before the jury under the testimony
this was a correct statement ot the law applicable there-
to. The prosecution, in making out its case, had merely
produced certain facts which showed very conclusively
that the deceased was shot to death by the prisoner, but
none of the circumstances immediately attendant upon
the transaction were brought to light until the testimony
for the defense was introduced. But the theory of the
defense was not a denial of the fact that the prisoner
shot the deceased, for this was admitted; it was a com-
plete justification on the ground of absolute necessity
in the protection of his own person from death or great
bodily harm at the hands of the deceased and his father,
by whom he was violently assaulted. The prosecution
having established the fact of intentional homicide, the
implication of malice at once arose, and it devolved
upon the defendant to remove this presumption by satis-
fying the jury that it was not felonious, but that it was
committed, as claimed, in the necessary defense of his
own person from an impending death, or great bodily
harm. Com.w. York, 9 Met., 93. Com. v. Webster, 5
Cush. Preutt v. The People, 5 Neb., 377. As to the
right of the defendant thus to have defended himself
against such threatened personal violence the jury were
fully and fairly advised by the ninth instruction, which
stated the law applicable to this branch of the case cor-
rectly. '
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But as to the seventh instruction the court was less
fortunate. By this the jury were told, among other
things, that if the killing * was intentionally done while
the accused was in the commission of some unlawful
act,” they “ would be warranted in finding him guilty
of manslaughter.” This was clearly erroneous. There
was no claim made nor was there any testimony to show
that the prisoner was engaged at the time in the com-
mission of any unlawfui act which resulted in the un-
intentional killing of' the deceased. It was the theory
of the prosecution that the homicide was intentional,
malicious, and premeditated; that of the defense that it
was intentional, but in necessary self-defense; and the
testimony on both sides was calculated to support these
respective claims. The legitimate effect of this instrue-
tion was to give the jury to understand that they would
be warranted in finding the prisoner guilty of man-
slanghter, because ot an unintentional killing resulting
from the commission of some other unlawful act in
which he was engaged. This was calculated to mislead
the jury, and is good ground for a reversal of the judg-
ment. Curry v. The State, 4 Neb., 545. With this
exception we perceive nothing in the instructions of
which the defendant can justly complain.

IT1. Tt is also assigned forerror that the evidence was
insufficient to justify a conviction, but as this point was
not urged upon the argament, and a careful reading of
the testimony fally satisfying us that there was no error
in this respect, we will dismiss it without further com-
ment,

IV. Another objection is that no valid verdict wag
returned—in other words, that it was a mere nullity and
not sufficient to support a judgment. It was in these
words :
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“We, the jury in this case, being duly impaneled
and sworn, do find and say that is guilty of
manslaughter.

(Signed) “H. H. Acrey, Foreman.”

It was conceded by the attorney general! that the omis-
sion to designate the prisoner in some manner as the
person found to be guilty, was a fatal defect. That it
is 50 there can be no doubt whatever. We may have
an abiding conviction that the prisoner was the one
upon whom they intended to fix the guilt—that it could
have been no one else—but this is not enough. The
verdict of the jury is a step in the conviction of an indi-
vidual for a felony that cannot be left to conjecture, but
it must speak for itself as to every material fact, sensi-
bly, without ambiguity, and with certainty, or it should
be set aside. We regard this as a void verdict, and of
no legal force or effect whatever. This, too, is an error
that calls for a reversal of the judgment.

V. Another objection to this verdict deserving of no-
tice is the omission of the jury to declare specifically their
finding as to the prisoner’s guilt of the two higher
grades of homicides, viz: murder in the first and second
degrees, for either of which a conviction might have
been had under the indictment.

Section four hundred and eighty-seven of the criminal
code provides that : « Uponan indictment for an offense
consisting of different degrees, the jury may find the de-
fendant not guilty of the degree charged, and guilty of
any degree inferior thereto,” &c. This section is un-
doubtedly applicable to the case now under considera-
tion, and its language would seem to imply that the leg-
islature contemplated at least a specific finding as to the
highest degree of criminality charged in the indictment.

While it might be profitable to the prosecution to re-
quire this course to be pursued in practice, it is a fact with-
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in our knowledge that it is seldom done. Nor do we see
how the failure of the jury to observe this formality could
possibly work the least prejudice to the defendant.
When the jury on trial for murder in the first de-
gree return a verdict of “guilty of manslaughter,” the
presumption is that they have done their whole duty un-
der their oaths, and that they failed to find, from the
evidence, some fact necessary to constitute a higher
grade of crime. In considering this question it is well
to bear in mind that the section from which we have
just quoted does not declare what the verdict shall
contain; it simply authorizes the jury to find an inferior
offense whose elements are all included in a higher
crime which the indictment charges, but which they
find the proofs do not sustain.

But section four hundred and eighty-nine, which also
has a direct bearing upon this question, declares: * That
in all trials for murder, the jury before whom such trial
is had, if they find the prisoner guilty thereof, shall as-
certain in their verdict whether it be murder in the first
or second degree, or manslaughter,” ete.

In Ohio, from whence our code was principally bor-
rowed, it is held that in all cases of homicide where the
charge is of a higher degree than manslaughter, it is ab-
solutely essential -to the validity of the verdict that it
formally express the degree of crime found. D:ck v.
The State, 3 Ohio State, 89, and Parks v. The State,
Id,, 101. It is true that these decisions were made by
a divided court, and that they are in direct conflict with
those of Pennsylvania, where this particular provision
seems to have originated. White v. The Commonwealth,
6 Binn., 182. Nevertheless we feel bound to follow the
Ohio cases, not alone from the fact that in view of our
legislation they are entitled to special consideration, but
because they adhere more closely to the letter of the
statute and tend to greater certainty in fixing the grade
of the offense.
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But while we hold that the failure of the jury to for-
mally negative the fact that the crime in this case was
ofa higher degree than manslanghter is no ground for a
reversal of the judgment, yet this rule can have no appli-
cation where there are distinct offenses charged in dif-
ferent counts of the indictmeut. In such case the jury
must either return a general verdiet or respond specially
to each charge in their finding. Wilson v. The State,
20 Ohio, 26.

The judgment of the district court is reversed and the
cause remanded for a new trial,

REvERsED AND REMANDED.

WarrEN CLOUGH, PLAINTIFF IN ERROR, V. CLAUS Buck,
DEFENDANT IN ERROR.

1. Practice: GARNISHMENT AFTER JUDGMENT. The process of
garnishment under section 244 of the civil code is authorized
only when there is a judgment rendered, upon which execution
has been issued and returned unsatisfied for want of property
whereof to levy and collect the debt.

2.

If in such case after process of garnishment
the judgment is set aside the garnishment becomes dissolved and
the garnishee discharged.

8. Attachment of Negotiable Note. The general rule is that
a negotiable note or biil is not, before maturity, subject to attach-
ment; but an exception to therule is, that if such note or bill is
transferred before maturity, voluntarily or fraudulently, for the
purpose of protecting the debt from the creditors of the payee,

it may be attached or garnished while the same remains in the
hands of such indorsee.

Error from the district court of Seward county. The
facts are stated in the opinion. :

C. L. Lewis, for plaintiff in error.
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The note sued on is a negotiable instrument and as-
signed before due to Thomas, who held the note when
the defendant Buck was garnished. The note was due
November 11th, and sold and transferred to Thomas,
November 1st, and affidavit of garnishment sworn out
November 9th, so that the law of negotiable paper, that
it cannot be made liable to garnishment, is applicable
in this case, as the note was transferred before due. The
order of garnishment was issued before due, and the
note never afterward came into the possession of the
payee, John P. Luft. The maker cannot be charged as
garnishee on a note unless it is in the possession of the
defendant. Commissioners v. For, 1 Morr., lowa, 48.
Gregory v. Higgins, 10 Cal., 339. Greer v. Powill, 1
Bash., 489.

The second ground is that no one can plead fraud ex-
cept he is the party defrauded. It is admitted by the an-
swer that Buck, who is the maker of the note, was lia-
ble upon it at the time of the transfer to Thomas, but
they claim that the fraudualent transfer is a good defense
for Back. If Luft disposed of his property to defraud
his creditors, can his debtors plead the fraudulent trans-
fer when sued? If so, the fraudulent disposal of prop-
erty will cancel all debts due him.

“A fraudulent grautee, has a legal title which he may
enforce in an action at law, for the debtor and those
claiming under him cannot set up the fraud to avoid
the transfer. Bump on Fraudulent Conveyances, 450.
Anderson v. Dunn, 19 Ark., 650. Murphy v. Hubert,
16 Penn. State, 50. Gfordv. Ford, 5 Vt., 532. Jack-
son v. Garnsey, 16 Johns., 189.

The answer of the defendant is not good. 1. Because
on the twenty-fifth day of January, 1876, there was due
on the note $108.75, principal and interest, as shown by
the pleadings. If the plea was good as a defense to any
extent it could not be pleaded for a greater sum than was
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paid, for that would make payment of part a payment
of all.

Supposing the $100 payment to be good; when the
judgment was reversed the balance due on the note over
and above the $100 belonged to this plaintiff. If the
defendant had ever paid the balance of the note, he
should have alleged it in his answer, as neither he, the
county judge, nor Rinehart, Ballard & Co., had a right
to pay or receive a less amount than the whole of the
principal and interest due. 2. Because in this action
the payment of the $100 upon the order of garnishment
was a voluntary payment, and cannot be pleaded in bar
even for that amount. ¢ The order of thecourt was not
a judgment and could not be enforced by process, and
any payment made is voluntary,” under such an order.
Board of Education v. Scoville, 13 Kan., 17. Rice v.
Whitney, 12 Ohio State, 358. Drake on Attachments,
section 691.

J. E. Philpott (with whom was MeK:llip & Page),

for defendant in error.

Section five hundred and forty-one of the civil code
authorizes the county judge to order the amount due
the judgment debtor to be applied toward the satisfac-
tion of the judgment. Under this order the money may
be paid voluntarily by the garnishee, or it may be collected
from him by an ordinary action. Edgarton v. Hanna, 11
Ohio St.,323. Board of Education v. Scoville, 13 Kan.,
17. What reason can be given why the party garnished
should, in order to protect himself, wait until an action
is brought against him, and be mulcted in costs? In
B.& C. R. R. v. May, 25 Ohio St., 347, an answer set-
ting up sach an order was held good. See also 43 Ind.,
180.

The question of the garnishment of negotiable paper
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does not arise in this case. The note in suit, long after
becoming due, and long after the service of the gar-
nishee process, remained under the control of Luft, was
treated by Thomas, in whose hands it was placed under
the circamstances detailed in the answer, as the property
of Luft, and in fact was his property. As to the effect
of a frandulent attempt by defendant to defeat the pay-
ment of his debts, and to prevent his effects from being
reached by garnished process—See Drake on Attach-
ment, §§ 598, 599, and cases cited. Doggett v. St. Louis
Ins. Co., 19 Mo., 201.

Gaxrr, J.

This action was commenced in the county court to re-
cover the amount of a negotiable note, dated March 8,
1875, executed by defendant to one John P. Luft for the
payment of one hundred dollars, with ten per cent. in-
terest from date. The note was indorsed toJ. C. Thomas,
and by him was indorsed to Ellsworth & Lewis, and by
them to the plaintiff. The first transfer was made before
the note became due. In the county court judgment
was rendered for the plaintiff, and the defendant appealed
from that judgment to the district court. New plead-
ings were filed, and the defendantin his answer admitted
the execution of the note by him to Luft, but set up as
new matter of defense, that on the first day of January,
1875, Rinehart, Ballard & Co. recovered in the county
court a judgment against the said John P. Luft for the
sum of $184.21; that an execution was issued thereon
and returned “ no goods on which to levy ’; that there-
upon an affidavit was filed in the case, and “an order
was made and served on the defendant requiring him to
appear before said court; that he appeared and made
answer to said order, and was ordered by said court to
pay the amount of the note to be applied on the judg-
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ment of Rinehart, Ballard & Co. against John P. Lulft,
and on the twenty-fifth day of January, 1875, he paid
apon said order one hundred dollars.” It is further
averred that on the fifth day of January, 1876, John P.
Lauft filed in the distriet court his petition in error in the
case of Rinehart, Ballard & Co. against him, and that
said judgment was afterwards wholly reversed; that John
P. Luft was wholly insolvent, and transferred the note to
J. C. Thomas before due, without consideration and to
defraud his creditors, and that Ellsworth & Lewis and
the plaintiff, before receiving the note, severally had full
knowledge that the same was garnished in the hands
of defendant. To this answer the plaintiff interposed a
general demurrer, which was overruled, and judgment
was rendered in favor of defendant.

It is quite clear from the facts stated in the answer
that the process of garnishment was commenced under
section 244 of the civil code, Chap. IIL, entitled, « At-
tachment.” This law provides for garnishment in
aid of “execution issued upon any judgment of a
court of record, or a justice of the peace,” when such
execution is by the officer, in whose hands it was placed,
returned “ unsatisfied for want of sufficient property
whereof to levy and collect the same.”” This process
of garnishment is authorized only when there is a
judgment, upon which an execution has been issued
and return unsatisfied for want of property whereof to
levy and collect the debt, and therefore the whole pro-
ceeding must be supported by a judgment in esse. And
if after such process has been had the judgment is reversed,
set aside, or vacated, the execution falls with it, and the
garnishment becomes wholly dissolved, for there is noth-
ing left to support either the one or the other. Hence,
as it appears from the facts stated in the answer, that
after the payment of the one hundred dollars into the
county court by defendant the judgment of Rinehart,
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Ballard & Co. against Luft was reversed and set aside
upon error to the distriet court, and nothing further was
done in that case, the process of garnishment was dis-
solved and the garnishee was discharged. Now what is
the position of the parties in the case at bar? It seems
to be a general rule that a negotiable note or bill is not,
b.fore maturity, subject to attachment. The reason
of the rule is well stated in Gregory v. Higgins, 10 Cal,,
340. It is said that “ from the very nature of a prom-
issory note, it is evident that before its maturity the in-
debtedness of the maker cannot be the subject of attach-
ment. His obligation is not to the payee named in the
note, but to the holder whoever he may be. From its
negotiability it may often pass into the possession of
parties entire strangers to the maker, and even if held
by the defendant at the time of garnishment it does not
follow that it would be in his hands at maturity, and if
transferred before maturity to a bona jide holder it could
be enforced, even if paid upon the attachment.” Greer
v. Powell & Co.,1 Bush, 497; 14 La., 452. But an
exception to the ruleis, that if such note or bill is trans-
ferred before maturity to an indorsee voluntarily or
fraudulently for the purpose of protecting the debt from
the creditors of the payee, it may be attached or gar-
nished while it is in the hands of such indorsee, be-
cause he is not a dona fide holder. Glanton v. Grigys,
5 Geo., 434.

Now in the application of the rule as above stated to
the facts as admitted in this case, we think that the pay-
ment of the one hundred dollars by defendant to Rine-
hart, Ballard & Co., upon their garnishee process is a
good defense protantoin this action, because it was paid
while that proceeding was in full force and effect; but
as the judgment in that case was afterwards vacated, and
the garnishment dissolved, the unpaid balance of the note
is payable to the plaintiff, the indorsee and holder of it.
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And this unpaid balance we find at this time, with
interest thereon, to be the sum of ten dollars and thirty-
seven cents. Therefore the judgment of the court be-
low is reversed, and for the balance found due on the
note, judgment will now be rendered in this court with
costs, in favor of plaintiff in error and against defend-

ant in error.
J UDGMENT ACCORDINGLY.

Epwarp HEeary, PLAINTIFF IN ERROR, V. C. AvrTMaN &
Co., DEFENDANTS IN ERROR.

1. Practice: ExXCEPTIONs. An order of court, in making up the
pleadings, to which no exception is taken, will not be reviewed
on eITor. )

. JURISDICTION OVER DEFENDANTS. An alizs summons is
not made necessary by the filing of an amended petition. Juris-
diction over the person of the defendant, once acquired, will
continue, and can be lost only by an actual dismissal of the
action.

Tais was an action brought by the defendants in error
in the county court of Lancaster county. The action
was to recover $172 principal and interest, and $17.20
attorney’s fees, on a promissory note for $150, executed
August 5, 1873, by the plaintiff in error, payable to the
order of defendants in error. On the first day of Feb-
ruary, 1877, the defendant in error filed his petition in
the said county court to recover the said sums of money.
A summons was daly issued thereon, and served on the
plaintiff in error. On the third day of April, 1877,
Healy, plaintiff in error, filed his motion to strike the
said petition from the files, because it was not duly ver-
ified. At the April term of said county court the
motion came on to be heard, and was sustained. Healy
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made no further appearance in the case in the county
court. Leave was given to file amended petition. On
the fourth day of April, at said term of court, C. Aultman
& Co. filed their amended petition. ‘On the seventh
day of April the case came on for trial on the amend-
ed petition; C. Aultman & Co. appeared; default was
entered against Healy; trial was then had, and judg-
ment for $180.10 debt rendered against Healy, and the
further sum of $18 as attorney’s tees and cost of suit.
To reverse said judgment, on the eighteenth day of
April, 1877, Healy filed his petition in error in the dis-
trict court within and for Lancaster county, but the dis-
triet court, Pouxp, J., presiding found that there was no
error apparent in the record, and affirmed the judgment.
Healy brings the case up by petition in error.

James E. Philpott, for plaintiff in error, cited Civil
Code, sec. 61. Nash Pleading, 99. 1 Id., 275. Stevens
v. White, 1 West. Law Monthly, 394. Seney’s Ohio
Code, 152.

Montgomery & Son, for defendants in error.

The defect in the verification was not jurisdictional.
“A verification of a petition is not necessary in order to
vest jurisdiction. If defective, it may be amended, or if
wanting, may be supplied.”” The jurisdiction of the
county court attached to the defendant below on March
15, 1877, the date of the service of summons, without
regard to the defects contained in the bill of particulars.
The amendment was properly allowed by the court.
The motion to set aside the defective pleading and the
application for leave to amend, and the motion for se-
curity for costs, were determined by one ruling of the
court in the following language: “ The same was sus-
tained, with leave to file amended petition, and give se-
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curity for costs instanter.” Johnson v. Jones, 2 Neb.,
126. Cropsey v. Wiggenhorn, 3 1d., 108. 2 Western
Law Monthly, 312-548. 31d.,604. Seney’s Ohio Code,
195-196. '

Even had there been a jurisdictional defect in the pro-
ceedings, it was wavied by the general appearance of
plaintiff in error. Porter v. Chic. N. W. R. R. Co.,
1 Neb., 14. Kanev. The People, 4 Neb., 509. 3 West-
ern Law Monthly, 604. Seney’s Ohio Code, 196, N. 11.
Blackwood v. Jones, 27 Wis., 498.

Laxg, Cu. J.

We think the assignment of errors sufficient to enable
us to review the questions presented to the district court
by the petition in error filed therein.

The first of the errors complained of was in permit-
ting an amended petition to be filed after the original
had been stricken from the file, on motion of the plain-
tiff in error, on account of a defective verification. There
was certainly no error in this; and even if there were, it
could not now be taken advantage of, inasmuch as no
exception was taken to the order.

The principal question, however, appears to relate to
the jurisdiction of the county court over the person of
the then defendant. And this point seems to be based
upon the idea that, after the amended petition was filed,
the service of a new summons was necessary before the
case could be proceeded with. But no new summons
was requisite, as that by which jurisdiction was first ac-
quired was still on the files of the court, with its effi-
ciency wholly unchallenged. The defendant therefore
was still before the court, and bound by all orders made
in the further progress of the case, unless reversed on
exceptions duly taken. Besides, by moving for an order
upon the plaintiffs to give security for costs, he admit-
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ted the jurisdiction of the court over him, and which
could be lost only by an actual dismissal of the action.

We see no error in the record, and the judgment of
the court below is therefore affirmed.

J UDGMENT AFFIRMED.

ArTEMAS ROBERTS, PLAINTIFF IN ERROR, V. THE CrTY OF
LINCOLN, DEFENDANT IN ERROR.

1. Cities of the Second Class: SALARYOF OFFICERS. In April,
1874, R. was elected city engineer of the city of Lincoln. In May
following the mayor and council of said city passed an ordinance
repesling the salary of said officer and providing that thereafier
he should be paid $5.00 per day for services actually rendered,
In November following an ordinance was passed providing for
the payment of a salary of $5.00 per day to said officer. Held:
That after such ordinance took etfect the plaintiff was entitled to
a salary of $5.00 per day.

2. Evidence. Where evidence is before the court which is un.
impeached, the court cannot disregard it. If improper it should
have been excluded; if properly admitted it must be considered
and given due weight.

8. : FINDINGS OF THE COURT. Where the finding of the court
is clearly against the weight of evidence, the judgment will be

set aside.

Error from the distriet court of Lancaster county.
The opinion states the facts of the case.

Tuttle, Harwood & Ames, for plaintiff in error.

The revised ordinances are sufficiently anthenticated.
Dillon Mun. Corp., 287. Block v. Jacksonville, 36 Ill.,
301. And there being no ambiguity, they will be strictly
construed. M cCluskey v. Cromwell, 11 New York, 601.
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Benton v. Wickwire, 54 1d., 226. The ordinance ex-
pressly gives the plaintiff a salary, and not wages as the
defendant contends. The salary of a public officer is in-
cidental to his title only, and has no relation to his duties
or services. City of Philadelphia v. Given, 60 Penn.
State, 136. People v. Miller, 24 Mich., 458. Carroll
v. Siebenthaler, 37 Cal., 193. Dorsey ». Smyth, 28
Cal., 21. Meagher v. The County of Storey, 5 Nevada,
244. The Auditors v. Benoit, 20 Mich., 176. The Uni-
ted States v. Dickson, 15 Peters, 158.

T. M. Marguett, for defendant in error.

In this country a hiring by the day, and payment by
the day, has a definite meaning. It means that the day’s
* work must be done before the party is entitled to the
wages. The plaintift in error was entitled to his pay at
the end of his day’s work, and was not entitled to the
$3.00 until he did the day’s work. 2 Parsons on Con-
tracts, 32.

The agreement amonnts to this and no more, that
when the city did require the plaintiff to work, they were
to give him $5.00 per day for every day he worked. 2
Parsons on Contracts, 44, note f; 539, note h.

The facts stated in the petition show that plaintiff was
employed by the day—not on a salary. DBat it does not
alege that he did a single day’s work. “ A salary,”™
Webster defines to be, the recompense or consideration
stipulated to be paid to a person for services, usually a
fixed sum, to be paid by the year, as to governors, mag-
istrates, settled clergymen, instructors of seminaries, or
other officers, civil or ecclesiastical. When wages are sta-
ted or stipulated by the month, week, or day, we do not
call the compensation salary, but pay, or wages, as in the
case of military men and laborers. The theory of plain-
tiff ’s case rests upon the ground that he was entitled to

25
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a sulary. The $5.00 per day not being a sabury, his
whole case falls. - There is no foundation to it.

MaxweLL, J.

The plaintiff ws elected engineer of the city of Lin-
coln in April, 1874. In My following an ordinance
was passed by the proper authorities of the city, abolish-
ing the salary of the city engineer, and providing that
he should receive five dollars per day for all the labor
performed by him for the city. This action is brought
by him to recover a salary as such engineer during the
period he held that position. The court below rendered
judgment for the defendant, to reverse which the cause is
brought into this court by petition in error.

On the trial of the cause in the court below the plaintiff,
to maintain the issue on his part, offered in evidence a
printed book of revised ordinances of the city of Lin-
coln, dated November 6, 1874. This was introduced
under.the objection of the defendant that it was not the
best evidence. The record recites “ said book being the
revised ordinances of the city of Lincoln, Nebraska, ap-
proved November 6, 1874.” Article III of said book,
provides as follows:

SALARIES OF OFFICERS.

Skcrion 1. That the city officers of the city of Lin-
coln be paid respectively the following sums annually in
city warrants at par for their services as such officers, to
wit:

Mayor, three hundred and sixty dollars, payable quarter
yearly. )

Councilmen, each, two hundred and twenty-five dol-
lars, payable quarter yearly.

Policemen, each, seven hundred and fifty dollars, pay-
able monthly.
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Chief engineer of the fire department, three hundred
dollars, payable monthly.
Engineer of the steam fire engine, seven hundred and
fifty dollars, payable monthly.
Street commissioner and fire warden, seven hundred
and titty dollars, payable monthly.
City engineer, five dollars per day, payable monthly.
City clerk, one thousand dollars for all servmes, paya-
ble monthly.
Marshal, one thousand dollars for all services, paya-
ble monthly.
City treasurer, four per cent. on all collections.
~ Thereis nothing in the record to show that this book
containing the revised ordinances was not the original
record. Such being the case section one, of Article I1I
of the revised ordinances, approved November 6, 1874,
superseded the ordinance abolishing the salary of the
city engineer, approved in May, 1874. This evidence
being before the court, and no attempt being made to
impeach it in any manner, the court could not disregard
it. If the evidence was improper, it should have been
excluded; if properly admitted it must be considered,
and given due weight. The ordinance in question pro-
vides for the payment of a salary to the city engineer,
and the fact that he presented certain accounts to the
city council for services does not estop him from recov-
ering the amount due. As the finding is clearly con-
trary to the evidence,the judgment is set aside and a
new trial awarded.
REMANDED FOR TRIAL DE NOVO.
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Joun S. GREGORY AND WIFE, PLAINTIFFS IN ERROR, V.
Joserr W. HARTLEY, DEFENDANT IN ERROE.

1. Action: CONTRACT AND PROMISES. Where & condition or prom.
ise is only to indemnify and save harmiess a party from some
consequence, no action can be maintained until actual damages
have been sustained by the plaintiff.

RIGHTS OF A VENDOR OF REAL ESTATE. If a purchaser
of real estate agrees to assume and pay certain outstanding in-
debtedness against the vendor and to save him harmless from the
same, if he fails to do so it is not necessary, in order to give the
vendor a right of action against him, that he should have first
paid the debt himself

8. Foreclosing Mortgage: pLEADING. In an action to fore.
close a mortgage the petition must state whether any proceedings
have been had at law for the recovery of the debt secured there-
by, or any part thereof, and whether such debt or any part
thereof has been collected and paid.

If an action has been commenced on the note
the petition must show either that the action has not,proceeded
to judgment, or if a judgment has been obtained, then that an
excculion against the property of the defendant (other than the
mortgaged premises) has been returned unsatisfied, in whole or
in part, and that the plaintiff’s remedy is exhausted.

5. Decree: INTEREST. A decree can draw interest at the rate of
twelve per cent. only in cases where the debt upon which it was
predicated was drawing interest at that rate.

Error from the district court of Lancaster county.
Tried below before Pouxnn, J. The facts appear in the
opinion.

Harwood & Ames, for plaintiffs in error.

Pratt, the assignor of Hartley, defendant in error,
could have had no interest in the payment of the Cullen
mortgage, or been damnified by its non-payment, unless
he had assumed and agreed to pay it himself when the
premises were conveyed to him, and had actually done
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so. This would have placed Pratt in relation of surety
to the Gregorys, who would have stood as principals. No
such facts were alleged or proved. ZLathrop v. Atwood,
21 Conn., 117. Wilson v. Stilwell, 9 Ohio State, 467.

The allegations in the petition of the defendants in
error (which were sustained by the judgment of the
court) were that the premises did not exceed in value
the Cullen mortgage; hence there was no consideration
for the covenant on which this action was based, except
on the hypothesis that Pratt was bound to Cullen on a
similar covenant,

‘The defendant in error fails to produce these notes or
to explain their absence, although in the first petition he
alleges that he has said notes, and offers to bring them
into court and have them cancelled. These circum-
stances show that the plaintiffs in error could not have
intended to buy more than the equity of redemption. The
property being worth only $1,100 or $1,200, as the de-
fendant in error alleges, and as the court finds, there
could have been no consideration for the covenant sued
~on. The property being worth but $1,100, how could
the plaintiffs in error have given or intended to have
given these notes of $1,100, and agreed besides to take
up $1,400 of other indebtedness except in the sense to
save Pratt harmless? The district court gave judgment
against plaintiffsin error for $1,228, a greater sum than
the amount of the notes signed by them, and assessed
interest thereon at 12 percent., when the notes only bore
10 per cent. interest. If the defendant in error was
damaged by breach of the covenant in the mortgage,
how could he have been damaged to a greater sum than
the debt and the legal interest therein contracted? Sup-
pose the equity of redemption had sold for $1,000, and a
mortgage had been glven back on the premises to secure
that sum in which it is covenanted to take upa ten thou-
sand dollar mortgage, can it be pretended that the mort-
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gagee who had but a thousand dollars interest in the
premises is damaged ten thousand dollars by the breach
of the covenant? It is not pretended that Pratt or his
assignee is liable upon or has been damaged by the Cul-
len mortgage. Upon such a covenant actual damages
only can be recovered. Redfield v. Haight, 27 Conn.,
31. TZhomas v. Allen, 1Hill, 145. Sedgwick Damages,
305. Pool v. Jackson, 17 Johns., 239. Aberdeen v.
Blackmar, 6 Hill, 324.

Lamb, Billingsley & Lambertson, for defendant in

error.

There is a clear distinction between a covenant of in-
demnity or to hold harmless, and a covenant to do a cer-
tain thing. Rawle on Covenants, 153, and cases cited.
Post v. Jackson, 17 Johns., 239. Ex parte Negus, T
Wend., 499. ZLathrop v. Atwood, 21 Conn., 116. :

Stout v. Folger, 34 Towa, 61, is a case where a pur-
chaser of property agrees to assume and save the vendor
harmless from certain outstanding indebtedness against
him. The court held it was not nezessary, in order to give
plaintiff a right of action against the purchaser on his
contract, that he should himself have first paid the debt
which the purchaser assumed and agreed to pay. And that
plaintiff was entitled to recover the full amount of the
debt, the payment of which defendant assumed. Church-
illv. Hunt, 3 Den., 321. Barryv. Mandsll, 10 Johns.,
563. Manahan v. Smith, 19 Ohio State, 384.

All the principal authorities we have cited fully and
clearly hold that the measure of damageson such a cove-
nant would be the amount that was agreed to be paid by
the obligor and was not. If language has any meaning, if
covenant has any force, if parties are bound by their
agreements, then Hartley could recover on the covenant.
Plaintiffs in error urge that it is a covenart of indemnity
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only, to save the mortgagee harmless. Bnt the mort-
gage has both the covenants 7o save harmless, and to pay
the deed of trust when due, or as Rawle puts it—a cove-
nant to do a certain thing at a certain time. By the
pleadings it is admitted that the property covered by
the deed of trust and mortgage is not more than suffi-
cient to satisfy the deed of trust, leaving no security on
the property for the mortgage. So Hartley, to save him-
self, had either to sue on the notes which the Gregorys
had agreed to indorse (and did not), or sue on the cove-
nant mentioned in the mortgage.

MaxweLL, J.

On the first day of January, 1874, the plaintiffs in
error purchased of one Silas Pratt lot ten, in block
thirty-six, in the city of Lincoln, the deed being made
to E. Mary Gregory, the wife of John S. Gregory. The
consideration stated in the deed was $1,200, to secure
the payment of which the plaintiffs in error assigned to
said Pratt a note for the suin of $1,100, secured by a
mortgage on real estate, said note being due and pay-
able November 20, 1876, and drawing interest at the rate
of seven per cent., payable semi-annually. To secure
the payment of this note and mortgage the plaintiffs
executed a mortgage to Pratt on the premises in ques-
tion. The mortgage contained this among other pro-
visions: “If all of said conditions, agreements, and cove-
nants are fully kept and fulfilled then this mortgage
shall be void, but any failure of any of the terms and
conditions for thirty days then at the option of said
party of the second part this mortgage may be declared
due for the sum of $1,100, with ten per cent, interest
thereon from this date, and proceed at once to foreclose
the same in court.” The mortgage also contained this
covenant: “It is hereby stipulated and agreed that said
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parties of the first part shall pay all liens and incum-
brances on said premises when the same fall due,
and hold said party of the second part harmless from
the same, particular reference being made to a deed of
trust or mortgage, now a lien on said premises, executed
by Catherine E. Cullen to the Mechanics’ loan and sav-
ing association, to secure the sum of fourteen hundred
dollars.” The notes and mortgages were assigned to the
defendant Hartley. A decree was rendered in the court
below for the detendant in error, the decree to draw in-
terest at the rate of twelve per cent. The case is brought
into this court by petition in error.

In Steelew. Russell, 5 Neb., 211, a case somewhat simi-
lar to this, the mortgage contained a provision that: «If
the said William A. Albright shall pay or causeto be paid
the said sum of money, with the interest thereon, accord-
ing to the tenor and effect of said promissory note, then
these presents shall be void.”” The condition of the mort-
gage in this case is as follows: “ This grantis intended as
a mortgage to secure the payment of a note secured by
mortgage of eleven hundred dollars, executed by Hector
Gawley and Andrew Stevenson and secured by said
mortgage on property at Newport, Monroe county,
Michigan, and due and payable November 20, 1876. said
$1,100 note drawing seven per cent. interest, payable
semi-annually. Said partiesof the first part agree to make
ap the rate of interest on said note to ten per cent. per
annum, payable to said Pratt semi-annually. Thisis also
given tosecure the payment of one hundred dollars, to
be paid February 1, 1874, with interest at ten per cent.
Said 81,100 is payable to Mary E. Gregory, or order,
which said note for 81,100 said parties of the first part
ghall indorse over to said Pratt on or before January 13,
1874. If all of said conditions, agreements, and cove-
nants are tully kept and fulfilled then this mortgage shall
be void. DBut any failure of any ot the terms and con-
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ditions herein for thirty days, then at the option of the
said party of the second part this mortgage may be de- -
clared due for the sum of $1,100 with ten per cent. inter-
est thereon from this date, and proceed at once to fore-
close the same in court,” ete.

The mortgage introduced in evidence was evidently
drawn by some one not familiar with the business of
conveyancing, and many of its terms are vague and in-
definite, but this much is clear, that it was given to se-
cure the payment of the Gawley and Stevenson note
alone; and this is the construction put upon the con-
tract by the parties themselves, as the plaintiffs in the
court below prayed for a decree for $1,100, with interest
thereon. ’

The rule is well settled that if a condition or promise
be only to indemnify and save harmless a party from
some consequence, no action can be maintained until
actual damage has been sustained by the plaintiff. But
if the promise is to perform some act for the plaintiff’s
benefit, the neglect to perform the act is a breach of the
contract, and will give an immediate right of action.
Stout v. Folger, 34 Iowa, 14. Lathrop v. Atwood, 21
Conn., 117. In re Negus, T Wend., 499. Thomas v.
Allen, 1 Hill, 145. Churchill v. Humt, 3 Denio, 321.
Wilson v. Stilwell, 9 O. 8., 467.

The rule of law will not be questioned, that when a
purchaser of real estate agrces to assume and pay cer-
tain outstanding indebtedness against the vendor, and
save him harmless from the same, if he fail to do so,
it is not necessary, in order to give the vendor a right of
action against him, that he should himself have first
paid the debt which the purchaser assumed and agreed
to pay.

The contract in this case, although it contains a prom-
ise to pay off a certain incumbrance, is in the nature
of a contract of indemnity that the security held by
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Pratt should not be impaired or destroyed by the
plaintiffs permitting said lien to remain on the property.

It nowhere appears, nor is claimed, that Pratt or
Hartley were in any manner Z{zble on the Cullen mort-
gage, or that they would be injured in the least degree
from the failure of the plaintiffs to pay the same, except
go far as it impaired their lien. There appears to have
been an absolute assignment of the Gawley and Steven-
son note to Pratt. This is the note to secure the payment
of which the plaintiffs gave the mortgage in question.
It does not appear in either the pleadings or proof what
has been done with this note. The plaintiffs in the
court below introduced the mortgage in evidence on the
trial, and evidence of the assignment to Hartley, and -
rested.

The authorities are uniform that the note is the debt,
the mortgage a mere incident that passes with the
debt. Foreclosure in this state is regulated by statute.
At common law, the mortgagee might exercise all his
rights at the same time, and pursue his remedy in equi-
ty, on the mortgage, and at law upon the evidence of
debt, or covenant. 4 Kent’s Com., 183, and cases cited.
But the statute has changed this rule in this state. See-
tion 850 of the code of civil procedure provides that up-
on filing a petition for the foreclosure or satistaction of
a mortgage, the complaint shall state therein whether
any proceedings have been had at law for the recovery of
the debt secured thereby, or any part thereof, and whether
such debt or any part thereof has been collected and
paid. This is an essential allegation in all actions for
the foreclosure of mortgages. If an action has been
commenced on the note, the petition munst show either
that the action has not proceeded to judgment, or if a
judgment has been obtained, then that an execution
against the property of the defendant (other than the
mortgaged premises) has been returned unsatisfied in
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whole or in part, and the plaintiff ’s remedy is exhausted.
2 Van Santvoords, Eq., 84.

The petition is clearly defective in this regard, and it
may be questioned if it is not faulty in other particu-
lars. The contract in this case was one made by the
wife in relation to her own property,and she is bound by
her contracts. Webb v. Hoselton, 4 Neb., 808. Davis
v. First National Bank, 5 Neb., 242.

The court has authority under the statute to render a
decree drawing twelve per cent. interest only in cases
where the debt upon which the decree is predicated was
drawing that rate of interest. For the errors herein re-
fered to the judgment of the district court is reversed
and a new trial awarded.

REVERSED AND REMANDED.

SAMUEL STALNAKER, PLAINTIFF IN ERROR, V. JOHN
MORRISON, DEFENDANT IN ERROR.

1. Public lands of the United States. The even numbered
sections along the line of the Union Pacific R. R. and its branches
may be settled upon and entered under the provisions of the
pre-emption and homestead laws, but are not subject to private
entry.

U.P.R.R.: B. & M. R.R. The B. & M. R. R. extension is
one of the branches of the Union Pacific R. R. and the lands
within the limits of the grant to that corporation are not subject
to private entry.

PRE-EMPTION. It is only in cases where lands are sub-
ject to private entry at the date of settlement that a pre-emptor
must make proof and payment within a year from the date of
settlement.

4 ——-: . When lands have been offered at public sale, and
thereby become subject to private entry, if they are afterwards
included within the boundaries of a grant to a railroad company,
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and are thereby withdrawn from private entry, and subject to
settlement and entry under the pre-emption and homestead laws
exclusively, they are to be treated in all respects like unotfered

lands.

6. A party pre-empting any portion of such lands
has thirty months after the date of filing his declaratory state-
ment, in which to make final proof and pay for the same.

6. The object of the guards thrown around the

privilege of pre-emption by the law, is to secure on the public
lands actual permanent settlers.

7. Equity jurisdiction. The jurisdiction of a courtof equity
to determine the rights of parties in case of conflicting claims to
a tract of land is undoubted.

8. Ejectment. perexses. Under the code, an equitable defense
may be set up in an action of ejectment.

Error from the district court of Lancasier county, to
which the cause was taken by change of venue from
Cass county. Tried below before Pouno, J. The facts
are stated in the opinion.

Cobb, Marquett & Moore, for plaintiff in error, cited
Sec. 15, Statutes at Large, 39, Chap. XX. Rev. Stat.,
U. S, 418. Sec’s. 2,264—2,267. Johnson v. Towsley,
18 Wall,, 72.  Shepley ». Cowan, 91 U. S. 330.

Lamb, Billingsley & Lambertson, for defendant in
error, cited Lester’s Land Laws vol. 1, pages 34, 48 234,
278. ActJuly 7, 1870, U. S. Statutes at Large, 188.

MaxweLy, J.

On the eighteenth day of January, 1871, the plaintiff
in error settled upon a tract of land in Cass county, be-
longing to the United States, and on the sixteenth day
of February following filed with the register of the
proper land office his declaratory statement of his inten-
tion to pre-empt the same. The tract ot land in question



OCTOBER TERM, 1877. 365

Stalnaker v. Morrison.

was within the grant of Jand trom the United States to the

B. & M. R. R. Co., and had been offered at public sale
prior to the passage of the act making the grant afore-
said, but at the date of said settlement and of filing the
declaratory statement it was not subject to private
entry. The plaintiff, from the time of settlement until
now, has resided upon and cultivated said land, and has
made valuable improvements thereon. It appears from
the record that the plaintiff did not make the proof
required as to qualification, settlement, and cultivation,
until about the first day of June, 1872, at which time
he appeared at the proper land office with his witnesses
and offered to prove all the facts necessary to entitle him
to enter said.land, and offered to pay the sum of money
required to enter the same, but the register and receiver
refused to permit him to enter said land, holding that
by reason of his failure to prove up within one year from
the date of settlement he had forfeited the same. The
defendant in error now holds the legal title to the land,
and in an action of ejectment recovered judgment
against the plaintiff in error for the possession thereof,
to reverse which the plaintiff brings the case into this
court by petition in error.

Section 2264 of the Revised Statutes of the United
States provides that: “ When any person settles or im-
proves a tract of land, subject at the time of settlement to
private entry, and intends to purchase the same under the
preceding provisions of this chapter, he shall, within
thirty days after the date of such settlement, file with the
register of the proper district a written statement describ-
ing the land settled upon, and declaring his intention to
claim the same under the pre-emption laws; and he shall
moreover within twelve months after the date of such
g ttlement make the proof, affidavit, and payment herein
before required.”

Sections 2265 and 2266 require the claimant to file
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his application within three months from the date of
settlement. ,

Section 2267 provides that: ¢ All claimants of pre-
emption rights under the two preceding sections shall,
when no shorter period is prescribed by law, make the
proper proof and payment for the land claimed within
thirty months after the date prescribed therein respec-
tively for filing their declaratory notices has expired.”

On the sixth day of March, 1868, Congress passed an
act providing that “nothing in the act approved July 1,
1862, entitled, * An act to aid in the counstruction of a
railroad and telegraph line from the Missouri river to the
Pacific ocean, and to secure the government the use of
the same for postal, military, and other purposes,’ and
the acts amendatory thereof, shall be held to authorize
the withdrawal or exclusion from settlement and entry,
under the provisions of the pre-emption or homestead
laws, the even-numbered sections along the routes of the
several roads therein mentioned which have been or may
be hereafter located; provided, That such sections shall
be rated at two dollars and fifty cents per acre, and sub-
ject only to entry under those lawsy and the secretary
of the interior be, and he is hereby authorized and
directed to restore to homestead settlement, pre-emption,
or entry, according to existing laws, all the even-numbered
sections of land belonging to the government, and now
withdrawn from market, on both sides of the Pacific
Railroad and branches, wherever said road and branches
have been definitely located.”

The B. & M. R. R. extension is one of the branches
referred to in the above act, and the lands within the
limits of the grant belonging to the United States are
not subject to private entry, and were not at the time the
plaintiff settled upon the land in dispute. It is only in
cases where lands are subject to private entry a¢ the date
of settlement that payment must be made within a year.
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This provision was incorporated into the pre-emption
law of September 4, 1841, and although section ten of that
act provided that no sections of land reserved to the
United States alternate to any other sections granted to
any of the states for the construction of any canal, rail-
road, or other public improvement, should be liable to
entry under the provisions of that act, yet afterwards,
when this restriction was removed, and lands within the
grant were thrown open to settlement under the pre-
emption laws, but were not subject to private entry,
they are to be treated in the same manner as unoffered
lands, and a party pre-empting any portion of the same
has thirty months after the date of filing his declaratory
statement in which to make final proof and pay for the
land.

In Towsley v. Johnson, 1 Neb., 95, this court say:
“The object of the guards thrown around the priv-
ilege of pre-emption by the law is to secure on the
public lands actual, permanent settlers.” The plaintiff
in this case is shown to be an actual, permanent settler,
who went upon the land in question for the purpose of
cultivating the same and making his home thereon.
Can the same be said of the defendant? ‘Has there ever
been an actual bona fide attempt even, by him, to make
an actual settlement on the lands in question? If so,
the record fails to disclose it.

The claim of danger, in a peacable law abiding com.-
munity, evidently afforded a convenient pretext for not
residing on the land, but is not entitled to much con-
sideration. The equities of the case are clearly with
the plaintiff. The jurisdiction of a court of equity is
undoubted to determine the rights of the parties. Jokn-
son v. Towsley, 13 Wall, 73. 1 Neb., 95. And under the
code, an equitable defense may be set up in.an action of
ejectment.

The judgment of the district court is reversed,
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and judgment is entered in favor of the plaintiff
—the plaintiff to pay to the clerk of this court for the
defendant, within ninety days, the amount paid by him
for entering said land; with interest to the date of pay-
ment,and that thereupon the defendant shall convey the
legal title to the plaintiff. .

J UDGMENT ACCORDINGLY.

J. H. McMURTRY, PLAINTIFF IN ERROR, V. MaRY W.
BrowN, AND OTHERS, DEFENDANTS IN ERROR.

1. Principal and Agent. The character of a power under which
an agent may execute a deed for another depends upon the pre .-
ence or absence of the principal.

: EXECUTION OF DEED BY AGENT. If the deed is signed
in his presence, by his direction, an oral request is all that is re-
quired. But when the deed is to be made in his absence the
authority must be given by an instrument under the hand of the
principal and duly acknowledged.

8. Deed. A deed atcommon law is defined to be a written instru-
ment under seal, containing a contract or agreement, which has
been delivered Ly the party to be bound and accepted by the
obligee or covenantee.

: POWER TO CONVEY. A mere power to convey is not re-
garded in law as a contract, therefore, itis not necessary that the
donee of a power should be capable of contracting.

5. Married Woman’s Act. Under the statute of 1871, a hus-
band may act as the agent of his wife, and she may authorize
him by power of attorney to convey her lands, although they
cannot convey to each other, being genceraily deemed but one
person in law; yet this does not preclude the husband from act
ing as agent of his wife.

6. Estoppel. The receipt of purchase money with the knowledge
that the purchaser is paying it upon an understanding that he is
purchasing a good title, touches the conscience and binds the
rights of the parties as effectually in atoid as a-voidable proceed-
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ing; and the same principle applies when a party retains the
benefits derived from an agency and has ratified the acts of the
agent. He is thereby precluded from denying the authority of the
agent.

7. Practice: EXCEPTIONS TO REPORT OF REFEREE. Where no
exceptions are filed to the report of a referee his finding of the
facts will be conclusive.

Error from the district court of Gage county. Tried
below before Weaver, J. The facts necessary to an un-
derstanding of the case are stated in the opinion.

Lamb, Billingsley & Lambertson and John H. Ames,
for plaintiff in error.

It is entirely unnecessary, in the view we take of the
case, to discuss the matter as to whether the power of
attorney in question in 1870 was void or not, and if it
were section forty-seven of our statutes, title Real Estate,
gives to & married woman power to manage, control,
lease, devise, or convey her lands as if she were single.
This clearly implies the power to appoint an agent or
attorney, and to convey by power of attorney when con-
venient. Wharton says: ¢ Wherever she has, either by
statute or by settlement, business powers, she may exe-
cute such powers through an agent.’” Wharton on
Agency, Sec. 11 and note.

The exchange in this case took place, however, in 1873,
since the passage of our married woman’s act, and in
settling the rights of the parties that act must be kept
in view, and we suggest that the fact of Merrill’s agency,
at the time of the exchange, to make this sale and ex-
change may be proved by any competent testimony,
although the authority under which he conveyed these
premises was this power of attorney. Columbia D. B.
Co. v. (eisse, 38 N.J. Law, 39. And by reference to
the seventeenth finding of fact it clearly appears H.

26
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W. Merrill’s agency was general and his authority unre-
stricted, and that this was the only power of attorney
that was ever executed to him. So that keeping in view
the sitnation of the parties and the surrounding circum-
stances, this power of attorney was sufficient to author-
ize H. W. Merrill to execute the conveyances in ques-
tion. Sullivan v. Davis, 4 Cal., 293. De Rutte v. Mul-
drow, 16 1d., 505. Maynard v. Merce, 10 Nev., 33.
Hartford Ins. Co.v. Wilcow, 57 111, 184. Fay v. Sears,
111 Mass., 57.

Whether H. W. Merrill, at the time of this exchange,
had any authority or not, and whether the power of at-
torney, and every act of H. W. Merrill, done in the name
of Louise Merrill, was at the time void or not, can now
make no difference. She has ratified and adopted all
that he did, so that it cannot now be undone. 1. The
seventeenth finding of fact finds that he was her general
agent. 2. The face of the papers show that he acted in
that capacity. 3. The sixth finding of fact finds « that
the execution of each of said notes, deeds, and trust

_deeds, and the surrendering and cancelling of said old
notes and chattel mortgage, were each and all parts of
one and the same transaction, and in pursuance of the
said agreement as an entirety.”

The plaintiff, Brown, in her petition, alleges that
Louise M. Merrill, by her attorney in fact, duly author-
ized thereto, executed the notes and mortgages sued on,
and she, in her answer, admits that she executed them
“in manner and form,” as set forth in the petition, etec.,
and that there was due, etc. She is estopped by the
record. Sec. 31, Code Civil Proc. Guthrie v. Howard,
32 Iowa, 54. (ambetta v. Brock, 41 Cal, 78. Van
Moter v. Wolf, 27 Towa, 34. The decree itself in the
case is based upon her ratification or adoption of a part
only of this entire transaction; it attempts to carry outa
part only, and to absolve the principal from ratifying
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inseparable portions of the same matter. This cannot
be done.

. M. H. Sessions, for defendants in error.

It may be contended that our statute authorizing mar-
ried women to sell, dispose of, devise, and convey real
estate, as though single, would give them the right to
dispose of the same by power of attorney. Grant this
for the sake of argument; would that necessarily give
her the right and power to appoint her husband her
agent and attorney, to sell and convey her lands? Not-
withstanding the statute has given her this power with-
out limit, nevertheless she cannot convey the same direct
to her husband, and if she should, such conveyance
would be a nullity. White v. Wager, 25 N. Y., 328.
Aultman v. Obermeyer, ante p. 260.

One of the reasons assigned by Judge Denio, why the
wife could not convey direct to the husband, was ex-
pressed in the.following terse and explicit language:
“ We should not expect to find in a law, passed profess-
edly to shield the property of married women from the
control of her husband, a provision making it more
easy for the latter to acquire such control. Beyond all
doubt the greatest point to which the separate estate of
the wife is exposed is her disposition to acquiesce in
placing the title to it in the hands of her husband.”
Now if this is & good and cogent reason why the wife
cannot convey direct to the husband, it is equally good
to prevent her from having the power to appoint him as
her agent and attorney to sell and convey the same, for
in the obtaining of the letters of attorney from her, he
has obtained the absolute power and control of the sale
and disposition of the same, the very thing that the pol-
icy of the law inhibits. Section forty-two, Gen. Stat.,
880, gives to a married woman all the power and author-
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ity to dispose or deed her real property away that she
gets by the subsequent acts of the legislature. Section
forty-six detines what the term deed shall embrace or
include. Section forty-seven exempts from what would
be included in such definition of “ dced,” a letter of at-
torney to convey lands—so that the statute has given
the wife no authority to thus dispose of her lands by at-
torney, but on the contrary, taking all the sections to-
gether, inhibits her doing it. McFarland v. Goodman,
13 A. L. R, 700. Holiday v. Daily, 19 Wall., 609.

The power of attorney gave H. W. Merrill no power
to sell and convey lands, or to encumber the same by
mortgage, or to execute notes for and in behalf of Louise
M. Merrill. Gee v. Bolton, 17 Wis., 604. Lord v.
Sherman, 2 Cal., 498. Greemwood v. Spring, 54 Barb.,
375. Clark v. Graham, 6 Wheat., 577.

MaxweLL, J.

On the twenty-eighth day of July, 1870, Louise M.
Merrill, a married woman, residing with her husband in
Lancaster county, and owning a considerable tract of
land therein, executed and delivered "to her husband a
power of attorney authorizing him in her place, name,
and stead, to execute and acknowledge for her and in her
name, all and every instrument in writing, deed, or
mortgage, giving and granting unto Herman W. Mer-
rill, her said attorney, full power and authority to do
and perform all and every act and thing whatsoever
requisite and necessary to be done in and about the
premises, as fully to all intents and purposes as she
might or could do if personally present, ete. There was
an incumbrance on the lands owned by her in Lancaster
county. In December, 1873, Merrill, under the above
power of attorney, exchanged the lands owned by
his wife in Lancaster county for lands owned by A. 8.
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Edgerly in Gage and Colfax counties, and executed a
mortgage in his wife’s name on the Gage county lands
to F. W. Hohmann to secure the payment of the sum of
abonut $800.00 He also executed a mortgage on said
lands in his wife’s name to A. 8. Edgerly to secure the
payment of the sum of §572.00; likewise a mortgage on
said lands in his wife’s name to J. H. McMurtry, to se-
cure the payment of the sum of $700.00. Hohmann as-
signed his mortgage to Mary W. Brown who brought
an action to foreclose the same, and made Merrill and
wife, A. S. Edgerly, and J. H. McMurtry parties defen-
dant. Louise M. Merrill answered the petition, stating
among other things ¢ that she admits that on the twenty-
sixth day of December, 1873, she executed and deliv-
ered, together with her husband, the said notes and mort-
gage to the said F. W. Hohmann, in manner and form
as set forth in said plaintiff’s petition,” etc. She de-
nied the authority of her husband to execute the mort-
gages to Edgerly and McMurtry. The case was referred
to S. B. Pound, who made a report, to the finding of facts
of which no exceptions were filed by either party. The
report was confirmed by the court and a decree entered
in conformity therewith. While the action was pending
in the district court, Louise M. Merrill and her husband
executed and delivered a deed to A. S. Edgerly for the
lands in Lancaster county given in exchange for the
Gage county lands, the consideration therefor being the
sum of 850.00 in money and the assignment by Edgerly
to M. H. Sessions of the mortgage on the Gage county
lands for the sum of $472.00.

The decree in the court below was in favor of Mary
W. Brown for the amouat claimed in the petition and.
against McMurtry, the court holding that the mortgage
given to him, executed by Merrill in his wife’s name, was
void. McMurtry brings the case into this court by peti-
tion in error.
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The referee finds that on the twenty-fourth day of
December, 1873, Edgerly held a note, secured by chattel
wortgage, against Louise M. and Herman W. Merrill
for a considerable amount, and that Mrs. Merrill held in
her own right a farm or tract of land in Lancaster
county on which was a mortgage lien; that Edgerly
owned the tract of land in Gage county described in the
petition, and that on that day Edgerly, and Herman W.
Merrill, for himself and wife, entered into an agree-
ment whereby they were to convey to Edgerly the tract
of land in Lancaster county, subject to the mort-
gage lien thereon, and Edgerly was to convey to Louise
M. Merrill the tract of land in Gage county described
in the petition, and also an interest in certain lands
in Colfax county; and the Merrills were to advance
and pay Edgerly the sum of $234 on the note and
chattel mortgage, which were to be surrendered and
cancelled, and the balance due, being the sum of $572,
was to be secured by a trust deed, to be executed by the
Merrills on the Gage county lands. The referee also
finds that McMurtry assisted Merrill in effecting and
Jbringing about this agreement, concerning which there
had been considerable previous negotiations, and that he
had agreed to advance and pay Edgerly the said sum of
8234, on account of the Merrills, in order to consum-
mate the agreement. That on that day and in pursuance
of the agreement Edgerly conveyed to Mrs. Merrill the
lands lying in Gage county and an interest in the Colfax
county lands, and Herman W. Merril], in his own name
and in the name of his wife, conveyed to Edgerly the
Lancaster county lands, subject to the lien of the mort-
gage. And that afterward, to-wit: on the twenty-sev-
enth day of December, 1873, Herman W. Merrill, in
his own and his wife’s name, executed a note for the sum
of $472 to Edgerly, secured by a mortgage on the Gage
- county lands, and thereupon the old note and chattel
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mortgage were surrendered and cancelled; that at that
time McMurtry advanced to the Merrills and paid to
Edgerly for them the sum of $234 for the purpose of
consummating the agreement. The referee also finds
that the execution of each of said notes, deeds, and trust
deed, and. the surrendering and cancelling of the old
note and chattel mortgage, were each and all parts of
the same tramsaction, and in pursuance of said agree-
ment as an entirety. The referee also finds that the con-
sideration of the note and mortgage to McMurtry was
the said sum of $234 and $16 in money and three prom-
issory notes amounting in the aggregate to $200, all of
which was paid and delivered to Herman W. Merrill at
the time of the execution of the mortgage to McMurtry,
and the further sum of $250 being commissions charged
by McMurtry for his services in effecting the transactions
between Edgerly and the Merrills. The referee also
finds that Herman W. Merrill has acted as the general
agent of his wife for many years prior to ‘the giving of
said power of attorney, and down to and since giving the
notes, trust deed, and mortgages in controversy, and has
had authority to act at his pleasure in reference to her
business. That Herman W. Merrill received theavails
of the note and mortgage to McMurtry as the agent of
his wife in the manner heretofore set forth, and wused the
same for her bengfit.

The character of & power under which an agent may
execute a deed for another depends upon the presence or
absence of the principal. If it issigned in his presence,
by his direction, an oral request to do the act is all that
is required. But when the deed is to be madein his ab-
sence the authority must be given by an instrument
under the hand of the principal and duly acknowledged.
The statute of 1871 removed the disability of the wife,
go far as her separate property is concerned, and she is
now capable of acting in respect thereto, not only for
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herself, but by an agent. This court has already held in
the case of the Aultman Taylor Manf. Co.v. Obermeyer,
ante p. 260, that the statute does not enable the husband
to convey land directly to the wife, but it does not follow
that the husband is thereby precluded from acting as the
agent for his wife. There is a difference between a mere
power to convey and a conveyance itself, Weisbrod v.
The C.& W. R. W. Co., 18 Wis., 35. A conveyance is
to be regarded as a contract. A deed at common law is
defined to be: “ A written instrument under seal, con-
taining a contract or agreement which has been deliv-
ered by the party to be bound, and accepted by the
obligee or covenantee.” Coke Litt., 171. 2 Blackstone
- Com., 295. Shep. Touchstone, 56. 1 Bouvier Dict., 444.
It must be between competent parties, and must have
been made without restraint. But a mere power to con-
vey is not regarded in law as a contract, therefore it is
not necessary_for a person to be capable of contracting
in order to quality him to act for others. And it has
been held at common law that a wife may be an attorney
of another to make livery to her husband upon a feoff-
ment, and a husband may make such livery to his wife,
although they are generally deemed but one person in
law. Story on Agency, 8. Emerson v. Blonden, 1
Esp., 142. Prestwick v. Marshall, T Bing., 565. Pale-
thorp v. Furnish, 2 Esp., 511.  Hopkins v. Mollineuz,
4 Wend., 465. Weisbrod ». C. & W. E. W. Co., 18
Wis., 85. The objection that by such an appointment
the husband is entitled to the entire control of the wife’s
property is not entitled to any weight. The statute
authorizes her to bargain, sell, and convey her real and
personal property, and enter into any contract with ref-
erence to the same in the same manner, and to the same
extent, and with the like effect .as a married man may in
relation to his real and personal property. By statute
this property is not subject to disposal by her husband,
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nor liable for his debts, and she is left free to select
whom she pleases to act as her agent in managing or
disposing of the same. But there is nothing to prevent
her from appointing her husband as her agent if she
see fit to do so; and if she do so, she will be bound by
his acts within the scope of his authority.

But in the view we take of the law, Mrs. Merrill-is
bound by the acts of her husband in this transaction so
far at least as her estate has been benefitted, no matter
whether her husband was legally authorized to execute
the note and mortgage in question or not. The finding
of the referee that the execution of said notes, deeds,
and trust deed, and the surrendering and cancelling of
said notes and chattel mortgage were each and all parts
of one and the same transaction and in pursuance of the
agreement as an entirety, is conclusive on that point.

It is clearly shown that she has ratified the exchange of
lands, that she has ratified the note and mortgage made
to Hohmann, and she has ratified the note and mortgage
made to Edgerly, and required their assignment to Ses-
sions. The referee finds that $450 of this claim of the
plaintiff was used for the benefit of the estate. . This
sum she is in justice bound to pay. She accepted the
release of the chattel mortgage which was effected by
the money loaned by the plaintiff, and must have known
how the money was obtained.

In Wamsley v. Crook, 3 Neb., 352, this court say:
«The receipt of the purchase money with the knowl-
edge that the purchaser is paying it upon an un.
derstanding that he is ‘purchasing a good title, touches
the conscience, and binds the rights of the parties as
effectnally in a void as in a voidable sale.” The
. same principle applies in this case. The money to release
the chattel mortgage was obtained by the execution of
the note and mortgage in question. She has ratified
other portions of the transaction, why mnot this? She
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proposes to retain the fruits of the agency, and deny the
authority of the agent. This she cannot do. To the ex-
tent therefore of $450 and interest thereon, the plaintiff’s
claim is a lien upon her estate. As it does not appear
that the plaintiff rendered the services in question, for
which he claims $250 as commissions, under her
authority or at her request, that portion of his demaxd
must be disallowed. Objections are made to certain find-
ings of the referee, but as no exceptions were filed to his
report his finding of facts is conclusive.

The judgment of the district court is reversed and
the cause remanded for further proceedings.

JUDGMENT ACCORDINGLY.

J. W. HosFORD, PLAINTIFF IN ERROR, V. STONE AND
EASLEY, DEFENDANTS IN ERROR.

1. Practice: JUDGMENT ON REPORT OF REFEREE. Where an ac-
tion at law has been referred to a referee, who has made his re-
port, on which judgment has been rendered, such judgment.
can only be reviewed on error.

FAILURE TO TAKE EXCEPTIONS. When no exceptions are
taken in the court below, in an action at ]Jaw, where a trial on the
merits has been had, the case cannot be reviewed in the supreme
court.

MOTION FOR NEW TRIAL. In an action at law, it is

+not sufficient merely to take exceptions to the ruling of the
court confirming the report of the referee, but the alleged errors
must be brought before the court by a motion for a new trial.

: REFERRING LEGAL ACTION. A purely legal action cannot
be referred except Ly consent of parties; but the court will pre-
sume that consent was given when the record fails to show that
objections were macde to a reference.

5. Promissory Note A promissory note, drawn for a sum cer-
tain and made payable to any person *or order,” “or assigns,”
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“ or bearer,” is negotiable; but if it is payable to acertain person
without words making it payable “ to order,” “ or assigns,” * or
* bearer,” it is not a negotiable instrument.

. Apy words in a promissory note from which it
appears that the person making it intended it to be negotiable
will give it a transferable quality ; but the words “ negotiable and
payable without defalcation or discount,” do not of themselves
make an instrument, otherwise non-negotiable, negotiable.

Tr1s was an action upon a promissory note, purchased
by Stone and Easley, from the payee, Tercelte Ken-
cleur. Judgment below was given by Weaver, J.,
against Hosford, the maker of the note, to reverse which
he brings the case into this court by petition in error.

Clarence Gillespie, for plaintiff in error.

There are but three words of negotiability in promis-
sory notes, etc., known to our law. They are “Order,”
“ Bearer,” and “ Assigns;” without these words they are
not negotiable commercial paper. Gen. Stat. of Neb.,
Sec. 1, page 426. 3 Kent, 77-78. Story on Bills, 75.
Story on Promissory Notes, 3. 1 American Ld’g. Cases,
317. This note therefore, was opened up to all the equi-
ties that the plaintiff in error could bring against it,and
these detendants by purchase of said note, could not
claim to be good faith holders of the same, and discharged
of the equities existing against said note. Hedges v,
Sealey, 9 Barbour, 214. Ayer v. Hutchins, 4 Mass., 370.
Tousey v. Shook, 3 Blackf., 267, Hernodle v. Hunt, 4
Blackf.,, 57. Chitty on Bills, 73.

T.C. Hoyt and E. W. Thomas, for defendant in error.

Defendants in error purchased this note June 19, 1872,
paying $350 cash, and notified plaintiff of their pur-
chase on same day, and this note, if not negotiable,
wonld not be opened up to any equities that plaintiff in
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error could bring against it after that date. 2 Parsons
on Bills and Notes, 46. Thompson v. Emery, T Foster,
269. Goodrich v. Stanley, 23 Conn., 79. King v.
Fowler, 16 Mass., 397.

MaxwzLy, J.

The defendants in error brought an action in the dis-
trict court of Richardson county against the plaintiff
in error upon a promissory note, of which the following
is a copy :

“$373.00. “Roro, Nes., May 31, 1872.

“ Thirty days after date I promise to pay Tercelte Ken-
cleur three hundred and seventy-three dollars, for value
received, negotiable and payable without defaleation or
discount.

“J. W. Hosrorpn.”

Hosford answered the petition, setting up various de-
fenses, to which the defendants in error filed a reply.
The case was then referred to J. F. Gardiner to take the
proofs and report his findings to the court. The referee
took the testimony in the case without objection and
made his report thereon to the court. The referee found
that the defendants in error purchased the note in ques-
tion from the payee on the nineteenth day of June, 1872,
and paid $350.00 for the same, and that said note wae
due on the thirtieth day of June, 1872, and that Stone
and Easley had no notice of any equities connected
with the transaction except what appears on the face of
the note. The court rendered judgment for the de-
fendants in error for the full amount claimed, to reverse
which Hosford brings the cause into this court by peti-
tion in error.

This is an action at law, and in order to autho-
rize & review of any question determined by the
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court below, a motion for a new trial must have been
made in that court, in which should be presented all
objections to the ruling of the court. The Midland
Pacific v. McCartney, 1 Neb., 404. Mills v. Miller, 2
Neb., 317. Cropsey v. Wiggenhorn, 3 Neb., 117. Wells,
Fargo & Co., v. Preston,3 Neb., 440. Horbachv. Mil-
ler, 4 Neb., 43. @ibson v. Arnold, 5 Neb., 186.

When an action at law has been referred to a referee who
has made his report, and judgment has been rendered
thereon, such judgment can only be reviewed on error.
In Robertson v. Hall, 2 Neb., 17, this court say: “No ex-
ceptions were taken in the court below. No such pro-
ceeding as an appeal for trial de novo in an action at
law from the district to the supreme court is known to
our law.” And it is not sufficient merely to take ex-
ceptions to the ruling of the court in confirming the
report of the referee in an action of this kind, but the
alleged errors must be brought before the court by a
motion for a new trial. This would dispose of the case,
but we have thought best to look into the record and
examine the findings.

1t is claimed that the note in question is not negoti-
able because the words “ to the order of ” were stricken
out of the printed blank. The statute provides that:
«All bonds, promissory notes, bills of exchange, foreign
and inland, drawn for any sum or sums of money certain,
and made payable to any person or order or to any per-
son or assigns, shall be negotiable by endorsement there-
on,” ete. It is also provided that those drawn, “pay-
able to bearer, shall be tradsferable by delivery without
endorsement thereon.” '

If a promissory note is payable to a certain person,
without words making it payable ¢ to order,” “or
assigns,” “or bearer,” it is not & negotiable instru-
ment. In 1 Parsons on Notes and Bills, 15, it is
said: “If A promises to pay B, no one but A and
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B are parties to this contract. * * But if the note
is payable to order it is a very different instrument.
Then A promises not merely to pay B, but either B, or
at B’s election, such other person as B may order A to
pay the note to; therefore, when B orders A to pay the
note to G, it follows that C may claim payment as if the
note had been originally payable to himself; or, in other
words, C stands fully in the place of B. And if B
orders A to pay the note to C, or his order, then C has
the same power of substituting another that B originally
had, and this substitute may have the same power, and thus
indefinitely. No particular form of words is necessary
to make a note negotiable; ¢‘order,” °‘assigns,’ or
‘bearer,” are convenient and expressive, but are not the
only words which will communicate the quality of ne-
gotiability. Any words in a bill from whence it ap-
pears that the person making it intended it to be nego-
tiable, will give it a transferable quality.” Raymond v.
Middleton, 29 Penn. St., 530. Chitty on Bills, 218.
United States v. White, 2 Hill, 62. Gibson v. Maist,
1 H. Blacks, 569.

But the words “ negotiable and payable without defal-
cation or discount,” do not of themselves make an in-'
strument, otherwise non-negotiable, negotiable.

It is objected that this being an action at law,
therefore the court erred in referring it. It is well
settled that a purely legal action cannot be referred ex-
cept by consent of the parties. Millsv. Miller, 3 Neb.,
94. Lamaster v. Schofield, 5 Neb., 148.

But consent will be presumed where the record fails,
as in this case, to show that objections were made to a
reference. The judgment of the district court is
affirmed.

J UDGMENT AFFIRMED.
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NEeiLs YORGENSEN, PLAINTIFF IN ERROR, V. LARS
Y ORGENSEN, DEFENDANT IN ERROR.

L. Trespass. In order to maintain an action of trespass quare
clausum fregit by one not holding the legal title to lands, he must
show an actual possession in himself at the time the alleged
trespass was committed.

: POSSESSION. It is not necessary that the party in posses-
sion should actually reside on the land; his possession may be
obtained by cultivation, fencing, or otherwise improving the
land,

. When land is unimproved, and unoccupied, the
person holding the legal title is deemed to be in possession
thereof.

- Exrror to the district court for Seward county. The
opinion states the case.

C. L. Lewts and Norval Brothers, for plaintiff in
error, inier alia, contended that it was not necessary for
plaintiff to have been in possession when the action was
commenced, to entitle him to recover for the annual
value of the use of the land. It was only necessary for
the plaintiff to re-enter after the trespass was commit-
ted, to entitle him to recover. Rowland v. Rowland, 8
Ohio, 40, 41. It was not necessary for the jury to find
" that the defendant forcibly entered and ousted the plain-
tiff to entitle the plaintiff to recover. For an unlaw-
ful entry, even if no force had been used, the plaintiff
was entitled to nominal damages. Sedgwick on Dam-
ages, 148. TField on Damages, 67. Sanderlin v. Shaw,
6 Jones’ Law, 225. Smiles v. Hastings, 24 Barb., 44.
Mitchell v. Billingsley,17 Ala.,391. Ellsworth v. Pot-
ter, 41 Verm., 685, Perkins v. Towle, 43 New Hamp.,
20.

McKillip & Page, for defendant in error, cited Smith
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v. Gage, 41 Barb., 61. Hagenbuck v. Reed, 3 Neb., 22. 2
Blacks. Com., 210. Holmes v. Secley, 19 Wend., 507.
Wolkler v. Buffalo R. R. Co., 46 N.Y.,686. Massiew.
Strajford, 17 Ohio State, 596.

MaxweLr, J.

On the eleventh day of October, 1875, the plaintiff
commenced an action against the defendant in the pro-
bate court of Seward county to recover the sum of $475
damages, for the forcible entry upon, and use and occu-
pation of the south-west quarter of section twenty-one,
town twelve north, of range two east of sixth principal
meridian, in Seward county, from the first day of March
1875 to the time of bringing suit. The petition alleges
that at the time of defendant’s entry upon said lands and
ever since, he (the plaintiff') has had the right to the pos-
session of said premises, and that he was at that time and
is now the owner thereof, and that the defendant is a set-
tler thereon without title or the consent of the plaintiff.
The defendant answered the petition of the plaintiff de-
nying all the facts stated therein. The plaintiff recov-
ered judgincnt against the defendant in the probate
court for the sum of $300 and costs. The cause was
taken by petition in error to the district court, where the
judgment was reversed and the case disinissed. To re-
verse the judgment dismissing the case, the plaintiff
brings the case into this court by petition in error.

It appears from the testimony in the case that the
plaintiff claims title to the lands in controversy as the
assignee of a contract for the purchase thereof from the
B. & M. R. R. company. It also appears that the de-
fendant claims an interest in the lands under said con-
tract, and that he has exclusive possession of the prem-
ises and had at the time of the alleged trespass. The
only question that arises in the case is the right of the
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plaintiff to bring and maintain an action of trespass,
without showing an actual possession in himself at the
time the alleged trespass was committed.

In Boggs v. Thompson. 2 Ohio, 105, the conrt held
that the plaintiff must show an actual possession in
himself at the tiine the trespass complained of was com-
mitted. In Miller v. Fulton, 4 Ohio, 434, it was held
that a tenant in actual possession might maintain an
action for a wrong done by a stranger.

In Rowland v. Rowland,8 Ohio, 41, the court say: “ In

order to maintain an action of trespass quare clausum
fregit, it is well settled that the plaintiff must be in the
actual or constructive possession of the premises upon
which the trespass is committed at the time of trespass.”
. In Wilson ». Chalfant, 15 Ohio, 248, the court held
that the plaintiff must have a right of possession in
order to maintain the action.
- It is not necessary that the party in possession should
actually reside on the land; his possession may be ob-
tained by cultivation, fencing or otherwise improving
the same. Where land is unimproved and unoccupied
the person holding the legal title is deemed to be in
possession thereof. As it is apparent from the plead-
ings and proof in this case that the plaintiff was not in
the actual possession of the lands in controversy at the
time of the alleged trespass, he cannot maintain the ae-
tion,

The judgment of the district court is therefore af
firmed.

JUDGMENT AFFIRMED.
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WitLiam HurLEY, PLAINTIFF IN ERROR, V. BENJAMIN
Esres, AND OTHERS, DEFENDANTS IN ERROR.

1. Mortgage: Atcommon law the legal ownership of mortgaged
real estate is vested in the mortgagee. In equity, however, a
mortgage is a mere security for the debt, and is & mere chattel in
terest.

8. : In this state, a mortgage of real estate is a mere pledge,
or collateral security, creating a lien upon the mortgaged property,
but conveying no title or vesting no estate, either before or after
condition broken.

TRUST DEED. A deed of trust is a mortgage, and only
differs from a mortgage with a power of sale, in its being ex-
ecuted to a third person, instead of a creditor.

: When an instrument is given as security for the payment
of money, or the performance of some collateral act, it is a mort-
gage whatever may be its form.

FORECLOSURE. An action to foreclose a mortgage is
a proceeding ¢n rem so far asit is sought to subject the mortgaged
property to the payment of the mortgage debt.

STATUTE OF LIMITATIONS: Where the debtis barred by
the statute of limitations, no action can be maintained on the
mortgage.

Error from the district court of Burt county. The
facts appear in the opinion.

Monk & Selleck and Carrigan & Osborn, for plain.
tiff in error.

“The authorities are uniform that a deed of trust,
such as those of which we have been treating, places the
legal title in the trustee.” 2 American Law Register,
755. Anderson v. Holloman,1 Jones’ Law, 169. Thorn-
23l v. Gilmer, 4 Smedes & Mershall, 153, Sargent v.
Howe, 21 111, 148. Haanak v. Carrington, 18 Ark.,
85, Cook v. Dillon, 9 Towa, 407. Taylor ». King, 6
Munf., 358. Newman v. Jackson, 12 Wheat., 570. De-
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vin v. Hendershott, 32 Towa, 192. This distinction be-
tween mortgages and technical deeds of trust, it will be
seen, is recognized by all the modern decisions. While,
in some cases, the facts do not require the distinction to
be kept in view, and they are treated as identical, when-
ever the question has arisen the courts have held that
the deed of trust passes the legal title to the trustee.
The plaintiff insists that the deed to Test created one of
those technical and continuing trusts which are not at
all cognizable at law, but fall within the exclusive juris-
diction of courts of equity, and are not affected by the
statute of limitations, until some act is done by one of
the parties to it in disaffirmance of the trust. It could
not run as against the trustee until some act was done
by the trustor hostile to his title, nor in favor of the
trustee as against the cestui que trust until he had done
some act disclaiming the trust and asserting a claim to
the property in his own right. Gbbs v. Cuningham, 4
Md. Ch., 334. Hickers Appeal, 24 Penn. State, 482.

Jesse T. Davis and Jokn D. Howe, for defendants in

error.

The trust deed did not convey the legal title to Test.
If the operative words in such a deed are compared with
those in a mortgage we see that the natural force of
them is to place the legal title in the trustee or mort-
gagee, but the statutes (General Statutes, 881, § 55; ses-
sion laws, 1855, 166, § 30) which provide that the mort-
gagor retains the legal title and right of possession,
could not have been intended to cover mortgages and
not deeds of trust. The diligence of counsel must con-
vince us that the difference between a mortgage and a
deed of trust is hard to distinguish; we cannot conclude
that the legislature intended the word ¢ mortgagor ” to
‘have the strict and narrow meaning contended for. Itis
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the substance of things that was intended to be provided
for. A mortgage is a pledge of lands as security; a
deed of trust, like the one in question, is that and noth-
ing more. The interest created is in the nature of per-
sonalty. “The statute of limitations was made to ap-
ply to the substance of the action, not the mere form.”
4 Neb., 28. The intention of the legislature was to
make the statute of limitations, applicable to mortgages,
applicable to deeds of trust of this sort. Laws, 1855,
166. Laws, 1858, 111. Laws 1861, 53,§ 6. Revision
of 1866, 395, §§ 10, 16. Hyger v. Riley, 2 Neb., 20.
Webb v. Hoselton, 4 Neb., 308, and citations. Peters
v, Dunnells, 5 Neb., 460. 8 Ohio State, 215. This be-
ing then a mortgage not conveying the legal title (4
Neb., 318) it was barred at the end of the time when a
suit on the note would have been barred.

MaxweLL; J.

On the twenty-third day of August, 1858, Benjamin
Estes executed and delivered to the plaintiff his promis-
sory note for the sum of $280.00, due in one year from
that date, and to draw interest at the rate of five per
cent per month from maturity. To secure the payment
of said note, the defendant, Estes, executed and delivered
to James D. Test a trust deed of the south-west quarter
of the north-east quarter, and the south-east quarter of
the north-west quarter, and the north-west quarter of
the south-east quarter of section one in township twenty
north, of range eleven east of the sixth principal meri-
dian. Said deed had a condition therein written, pro-
viding “that if the said Benjamin Estes should pay to
the plaintiff the amount of said note, interest and costs,
the said deed of trust given to said James D. Test should
be void.” Defanlt was made in the payment of the prin-
cipal and interest of said note, and on the nineteenth
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day of October, 1872, the plaintiff filed his petition in
the district court of Burt county, to foreclose said deed
of trust, and set forth in his petition the facts above
stated, and also that James D. Test had departed this
life without executing the trust in favor of plaintiff, and
praying for the appointment of a trustee to execute the
trust, and that an account may be taken of the amount
due on the note and trust deed, and that the land may
be sold to satisfy the same. The defendants demurred
to the petition of the plaintiff on the ground that the
facts stated therein were not sufficient to constitute a
cause of action. The demurrer was sustained by the
court, and the cause dismissed. To reverse this judg-
ment the plaintiff brings the cause into this court by
petition in error.

A mortgage at common law is defined to be a convey-
ance of an estate, by way of pledge for the security of a
debt, and to become void on payment of it. The legal
ownership is vested in the creditor; but in equity, the
mortgagor remains the actual owner until he is debarred
by his own default, or by judicial decree. 4 Kent’s
Com., 136. This author also refers to instruments con-
taining a power of sale as mortgages. Id., 146.

In equity, a mortgage is a mere security for the
debt, and is only a chattel interest, and until a decree
of foreclosure, the mortgagor continues the real owner
of the fee. The equity of redemption is considered to
be the real and beneficial estate, tantamount to the fee
at law; and it is accordingly held to be descendible by
inheritance, devisable by will, and alienable by deed
precisely as if it were an absolute estate of inheritance
at law. 4 Kent’s Com., 160.

It is urged with much earnestness that the deed of
trust conveyed the entire legal title of the lands in con-
troversy to Test, and therefore & trust deed like the one
at bar, although resembling a mortgage, is not.in fact a
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mortgage, but an'instrument conveying the entire legal
estate to the trustee, and not a mere mortgage lien.

At common law, such an instrument would convey.the
entire legal title to the trustee, subject to the right of
the debtor to defeat the estate upon performance of the
condition. It is, however, merely a mortgage.

In Flagg v. Foster, 2 Sumner, 533, J udge Story says:
“If a transaction resolve itself into a security, whatever
may be its form, and whatever name the parties may
choose to give it, it is in equity a mortgage.” In Page v.
Foster,TN. H., 894, the court say: « If it was intended as

* asecurity, it is a mortgage.” In Dougherty v. McColgan,
6 Gill. & Johns., 281, the court say: “ Whenever the in-
tention is to take security for a subsisting debt, or for
money lent, and to avoid or restrict the equity of re-
demption, chancery, seeking to protect the debtor against
the rapacity of the creditor, and to do full and exact
justice between the parties, will defeat such intention
by treating the transaction as a mortgage.” And in Cott-
erell v. Long, 20 Ohio, 464, it was held that, ¢ & con-
tract for the conveyance of land be intended as security
for a debt, it is a mortgage whatever may be its form or
the name given to it by the parties. Story says: “ The
particular form or words of the conveyance are unim-
portant; and it may be laid down as a general rule, sub-
ject to few exceptions, that whenever a conveyance, as-
signment, or other instrument, transferring an estate, is
originally intended between the parties as a security for
money, or for any other incumbrance, whether this inten-
tion appear from the same instrument or any other, it is
always considered in equity as a mortgage.” Story’s
Eq., section 1018.

In Eaton v. Whiting, 8 Pick., 484, the court held that
a power to sell, superadded to an instrument intended
as a security, did not deprive it of the attributes of a
mortgage.
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In Woodruyff ». Robb, 19 Ohio, 212, where Robb,
being indebted to Woodruff in the sum of $1,017, and
to Birdseye in the sum of $1,275, conveyed a tract
of land to one Henry Starr to secure the payment of
such indebtedness, the court held: “ The deed in ques-
tion contained all the substantial qualities of a mortgage,
and nothing more.” It was a mere security for a debt.

In Sargent v. Howe, 21 1ll., 149, Walker, J., says:
“This deed of trust was given to secure these notes, and
in that respect it is the same as a mortgage, and it only
differs from a mortgage with a power of sale in its being
executed to a third person instead of the creditor.”

In Webd ». Hoselton, 4 Neb., 318, this court say:
“The fact that the mortgage in this instance is in the
form of a deed of trust does mot change its character
from a mere security for the payment of money, nor
does it convey the legal title.”

In Kyger ». Ryley, 2 Neb., 28, this court, in constru-
ing the statutes of this state relating to mortgages, say:
“ The mortgage is a mere pledge, or collateral security,
creating a lien upon the mortgaged property, but con-
veying no title, or vesting no estate, either before or
after condition broken.”

Where an instrument is given as security for the
payment of money, or the performance of some col-
lateral act, it is a mortgage whatever may be its
form, and as such it comes within the rule laid down
in Kyger v. Ryley, supra, that when the debt is
barred by the statute of limitations, no recovery can be
had upon the mortgage. We adhere to that decision.

In Peters v. Dunnels, 5 Neb., 465, it was held, that a
proceeding to foreclose a mortgage, so far as it sought to
subject the mortgaged property to the payment of the
mortgage debt, was a proceeding in rem, and that
under the provisions of section seventeen of the code of
civil procedure, which took effect September 1, 1866,
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absence from the state, death, or other disability of a
non-resident, save the cases mentioned in the section,
should not operate to extend the time within which ac-
tions 4n rem should be commenced by or against such
non-resident or his representatives.

As the statute of limitations has run against the
claim, and that fact appears upon the face of the peti-
tion, the judgmentof the djstrict court must be afirmed.

J UDGMENT AFFIRMED.

Jonas HEDMAN, PLAINTIFF IN ERROR, V. LAPAYEITE
ANDERSON, DEFENDANT IN ERROR.

1. Chattel Mortgage. A mortgage of goods and chattels with
possession and power of sale in the mortgagor, is void as against
his creditors.

In such case, the illegality of the transaction appears on
the face of the instrument, and it is the duty of the court to pro-
nounce it fraudulent as to creditors, it being presumed that the
transaction was not entered into in good faith as security for the .
payment of a debt, but as a mode of covering up property, in or
der to hinder, delay, or defraud creditors.

: FRAUD. Torender a conveyance which is not fraudulent
on its face, void as to creditors, the fraudulent purpose must be
shared by both the grantor and grantee. If the mortgagee has
no notice of the fraudulent intent of the mortgagor, and the in-
strument was made to secure a bona fide debt, the mortgage will
be valid.

: FRAUDULENT INTENT. The question of fraudulent intent,
is generally determined from the existence of other facts which
tend to establish it. The questions as to the existence of facts
showing a fraudulent intent are alone for the jury to determine,
and not for the court.

8. Witnesses. The question of the credibility of witnesses rests
cotirely with the jury.
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6. Fraud. If certain facts tending to establish fraud are conceded
to exist, the question of their sufficiency to establish a fraudulent
intent is a question of law, to be decided by the court.

1. : CHATTEL MORTGAGE. The words: “It shall and may be
lawful for him (the mortgagor) to retain the possession of the
said goods and chattels, and to use and enjoy the same until de-
fault, do not render the instyument void on its face.

8. ‘When a mortgage is not void upon its face, the

question of fraudulent intent must be submitted to the jury.

9. Practice: sETTING ASIDE VERDICT. The verdict of a jury will
not be set aside unless it is clearly against the weight of evidence.
A mere difference of opinion between the court and jury will not
authorize the court to set aside a verdict. Seymour o. Street, 5
Neb., 89. Blackburn v. Ostrander, 5 Neb., 219, adhered to.

Error from the district court of Platte county. Tried
below before Post, J. A statement of the case appears
in the opinion.

Millet & Son (with whom was J. M. Woolworth)
for plaintiff in error. '

This mortgage had the marks of fraud because it was
general, without exception of his apparel or anything of
necessity, and the mortgagor was to continue in posses-
sion and use such articles as his own, and the transaction
was inconsistent with the conveyance. 1 Smith’s Lead-
ing Cases, 2d Ed., pages 34, and from 40 to 51 inclusive.

A sale of chattels, absolute or contingent, with an
agreement in or out of the deed that the vendor may
keep possession, or, if the vendor keep possession with-
out any agreement, except in special cases, and for special
reasons to be shown and approved by the court, is fraud-
ulent and void as against creditors. Jennings v. Carter
and Wilcox, 2 Wend., 446. Divver v. McLaughlin,
1d., 596. Sturtevant v. Ballard, 9 Johns., 343. 1 Esp.,
305. 1 Campb., 332.
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The mortgage, by its very terms, contemplates the sale
of the property by the mortgagor; the stipulation that
until default be made by the mortgagor that he is to re-
tain the possession of the goods and chattels named in
said mortgage and to use and enjoy the same is equivalent
to the power of disposition of them; and if there is any
doubt in thus construing it, the parties themselves, by
their acts, put that construction upon it. Platt sold the
property mortgaged. Anderson saw the sales being
made, and made no objections. Platt could have sold
all of the property contained in the mortgage and have
conveyed a good title thereto, and thus revoke the
mortgage.

All the cases concur in the position, that if the power
of disposition appear upon the face of the mortgage, or
is fairly inferred from its provisions, it is the duty of the
court to so declare it without submitting the matter to
the jury as a question of fact, and such understanding
may be shown by parol evidence or by the conduet of the
parties in relation to the subject matter of the mortgage
and other circamstances as in other cases, and that in
either case, where the fact is made to appear, the mort-
gage is fraudulent in law, érrespective of the intention
of the parties. Freeman v. Rawson, 5 Ohio State, 12.
Collins v. Myers, 16 Ohio, 547. Steinart v. Deuster, 23
Wis., 136. Coburn v. Pickering, 3 New Hamp., 415.
17 Id., 298. 42 Id., 510. Clen v. Woods, 5 Sergt. &
Rawle, 275. McKibbin v. Martin, 64 Penn. State, 352.
Harmon v. Abbey, T Ohio State, 218. Chophard v.
Bayard, 4 Minn., 533. Horton v. Williams, 21 Minn.,
187. Bishop v. Warner, 19 Conn., 460. ZLodge wv.
Samnuels, 50 Mo., 204. Robinson v. Elliot, 22 Wall.,
513.

E. Wakeley and Gerrard and Whitmoyer for de-

fendant in error.
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The cases cited to show that possession is indispen-
sable were nearly all decided under the common law, or in
states where registration was not provided for. One or
two in New York decided under a statute similar to
ours, and, seeming to hold that recording did not do
away with the necessity of possession, have been over-
ruled; and it is now the settled doctrine that continued
possession by the mortgagor is only prima fuacie evi-
dence of fraud. To hold that there must be both change
of possession and recording would make our statute
utterly absurd. It would make it say substantially
that a mortgage not followed by change of possession
shall be absolutely void wnless recorded, and be abso-
lutely void ¢ recorded. If it means that, why did it
not say that the mortgage shall be void unless followed
by change of possession and recorded? This considera-
tion disposes of very many cases on our opponent’s
brief. Pylev. Warren, 2 Neb., 241. Smith v. Acker,
23 Wend., 653. Butler v. Van Wyck, 1 Hill, 428.
Collins v. Myers, 17 Ohio, 547. Ford v. Williams, 24
N. Y, 859. Miller v. Lockwood, 32 N. Y. 293.
Hughes v. Cory; 20 Iowa, 399. Feurt v. Rowell, 62
Mo., 524.

The anthorities are in conflict as to whether an agree-
ment in the mortgage, or outside of it, permitting the
mortgagor to sell and dispose of the mortgaged property,
renders it necessarily void as to creditors. Opposed to
it are many cases in courts of the highest authority.
Among them are: Jones v. Huggeford, 3 Met., 515,
Codman v. Freeman, 3 Cush., 306. Gay v. Bidwell,
1 Mich., 519. Hughes v. Cory, 20 Iowa, 399. Barnett
v. Temberlake, 57 Mo., 499. Kleine ». Katzenkerger,
20 Ohio St., 110.

The substance of the alleged error in the rulings of
the district court is this: That the mere fact that the
mortgagor disposed of some part of the property for his
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own use, with the knowledge and without the dissent of
the mortgagor, did not of itself render the mortgage
void as to the plaintiff, provided there was no agreement
in or out of the mortgage that the property might be
so disposed of. This was not error. The cases do not say
so; and the proposition that such an acquiescence by
the mortgagor necessarily renders his mortgage void,
that it nullifies and makes worthless a security valid and
unassailable down to the moment of such permission, is
untenable upon grounds of reason.” To what results
would that doctrine lead? A mortgage is given for
money loaned. There is no intent to defraud. It con-
tains no power of sale or disposition by the mortgagor.
It even says in terms that he shall not sell, or dispose of,
or remove it, and if he does 8o, or attempts to do so, the
mortgagee may take possession and forecloge. It covers
one thousand barrels of flour; but the mortgagor takes
one, or ten, and uses them in his family, with the acqui-
escence or affirmative permission of the mortgagee. It
covers a stock of goods.” But the mortgagee sees the
mortgagor sell a few articles to customers, or take a
pound of tea for his own use, or cut off ashroud to bury
his child in, and makes no objection. Down to this
time his mortgage has been honest and valid, and un-
impeachable by creditors or others; but by this act of
silent acquiescence, or positive consent, he forfeits all
rights under it. His security is blown away with the
suddenness and effectiveness of a dynamite explosion.
Yet the position of plaintiff in error leads exactly to
that conclusion. It rejects every test of an intent to
defraud; all inquiry as to an agreement for a power of
disposal; all investigation as to whether any wrong is
being done to creditors, and makes the fact of any sale,
any disposal, any use of the mortgaged property by the
mortgagor, operate per s¢ to nullify and invalidate a
security not either void, or voidable, at its inception.
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Freeman v. Rawson, 5 Ohio St., 1. Collins v. Myers,
16 Ohio, 547. Gardner v. McEwen, 19 N. Y., 123.
Ford v. Williams, 13 N. Y., 577. Rus 1l v. Winne,
37 N. Y., 591. Horton v. Williams, 21 Minn., 187.
Herman on Chattel Mortgages, 241.

MaxwELL, J.

On the eighteenth day of September, 1875, Lester W.
Platt executed and delivered to the defendant in error a
chattel mortgage on all his personal property to secure
the payment on demand of the sum of $2,203.00. The
‘mortgage was filed for record on the day of its execu-
tion. Platt died in a few days after the execution of the
mortgage in question, leaving a will wherein Elvira G.
Platt and the defendant in error were named as execu-
tors. On or about the fourth day of January, 1876, the
defendant in error took possession of the property de-
scribed in the mortgage and advertised the same for sale
as required by the statute. On or about the nineteenth
day of January, 1876, the treasurer of Platt county by
his deputy levied upon certain mules and horses convey- -
ed to defendant in said mortgage to satisfy taxes due and
delinquent from Platt for the years 1873, 187+ and 1875.
The property so seized was placed in the custody of the
plaintiff in error, as bailee. The defendant in error,
Anderson, brought an action of replevin, and on the trial
of the cause in the court below recovered a judgment for
the possession of the property, to reverse which Hed-
man brings the cause into this court by a petition in
error.

The mortgage contained the following provision:
“That until default be made by the said mortgagor in the
performance of the condition aforesaid itshall and may be
lawful for him to retain possession of the said goods and
chattels and to use and enjoy the same.” The property
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mortgaged consisted of mules, horses, colts, ponies, oxen,
cows, young cattle, sheep, swine, farming utensils, the
crops on the farm, an undivided half of certain buffalo
robes, household goods, and the stock of goods in the
store. The stock of goods was worth from $300 to $500,
a portion of which was Indian goods. One Keller was
the clerk of the mortgagor at the time of the execution
of the mortgage, and remained in the store and continu-
ed to sell goods as before the execution of the mortgage,
until the defendant in error took possession of the same.
There is no testimony showing the amount of sales, but
no part of the proceeds were applied on the mortgage
debt. The Indiangoods were in the meantime exchang-
ed for other goods which were more salable and which
are still undisposed of. During the time mentioned,
the defendant in error resided at Platt’s late residence,
and was occasionally in the store, and knew of the sales
aforesaid, and made no objection. Other property in-
cluded in the mortgage was used in Platt’s family or
sold to pay debts against the estate; but it appears that
sufficient property remained at the time the defendant in
error took possession to satisfy the mortgage. It also
appears from the evidence that the defendant in error
had loaned Platt about $2,000 in money on or about the
first day of October, 1874, and that the mortgage in ques-
tion was given to secure the payment of the same.

On the trial of the case the court instructed the jury
that: “If from all the evidence you find that a contract
was entered into by and between the said Lester W.
Platt and Anderson, by which the said Platt was to, and
did, reserve to himself the right to sell and dispose of
the property included in such mortgage, such contract
would render the mortgage inoperative and void as to
creditors. It is not necessary that such contract be in-
cluded in the mortgage or even in writing; proof that
such contract was made in parol is suflicient.”
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“In considering the question of fraud you may take
into consideration the fact that after the execution of the
mortgage, the morgagor Platt by his agent continued to
keep possession of the stock of goods in such mortgage
mentioned, and continued to sell and dispose of the same
with the knowledge and without objections on the part
of said Anderson, not that such sale would of itself raise
a conclusive presumption of fraud, but it is a circum-
stance for you to consider in determining the question
of & prior contemporary agreement for the sale of such
goods by the mortgagor Platt.”

“The fact that the plaintiff being the mortgagee stood
by and allowed the mortgagor to sell a part of the pro-
- perty mentioned in the mortgage would not of itselfs
unaccompanied by other facts, make the mortgage void-
It would do no more than discharge the lien which he
holds on the goods which he allowed to be sold, but if you
find from the evidence that it was the agreement and in-
tention of the parties that Platt should sell the goods in
the store and appropriate the proceeds to his own use
then you should find for the defendant” (plaintiff in
error).

The last instruction and that preceding it were ex-
cepted to by the plaintiff in error, who requested a num-
ber of instructions to the effect that the mortgage was
frandulent and void as to creditors, which were retused
by the court, to which the plaintiff excepted.

In Zallon v. Ellison and Sons, 83 Neb., 75, this court
held that a mortgage of goods and chattels, with
possession and power of sale in the mortgagor, was
void as against the creditor of the mortgagor. In
such a case the illegality of the transaction ap-
pears on the face of the instrument, and it is the
duty of the court to pronounce it fraudulent as to
creditors, Monteith v. Bax, 4 Neb., 171; it being
prestuned, where the mortgagor is permitted by the
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terms of the instrument to dispose of the property in
all respects as his own, that the transaction was not
entered into in good faith as security for the payment
of a debt, but as a mode of covering up property in order
to hinder, delay, or defraud creditors. But to render a
conveyance of property, not fraudulent on its face, void
as to creditors, the fraudulent purpose must be shared
by both the grantor and grantee. If a mortgage is
made to secure a bona fide debt, and the mortgagee
has no notice of a fraundulent intent on the part of the
mortgagor, such mortgage will be held to be valid. And
when a mortgage contains no unlawful provisions, it can
only be declared void by proof of fraud in fact, which
under our statutes is a question for a jury to find.

The question of fraudulent intent is generally de-
termined from the existence of other facts which tend
to show it. In but few instances can it be shown by di-
rect testimony, and must therefore be established by cir-
cumstantial evidence; but the questions as to the exist-
ence of facts showing a fraudulent intent are alone for
the jury to determine, and not for the court. If, how-
ever, certain facts are conceded to exist, the question of
their sufliciency to indicate a fraudulent intent becomes
a question of law, which the court must determine. But
the question of the credibility of witnesses rests entirely
with the jury. In the case at bar, the testimony of the
witnesses is not embodied in the record. We are merely
told what the parties proved.

The so-called proof is very vague and indefinite.
We are told that the store was kept open ¢ until about
forty days after Platt’s death. The amount of sales does
not appear, but no part of the proceeds of said sales
was applied to the satisfaction of said mortgage.” Asto
the groceries, we are told that a part were sold, a part
were used in Platt’s family, and the rest remained un-
disposed of. 'When we remember that it is shown that
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the entire stock was only of the value of from $300 to
$500, it is apparent that the sales were inconsiderable,
and they may have been of the most trifling character
and be consistent with the so-called proof in the record.

The mortgage not being fraudulent on its face, the qucs-
tion of fraudulent intent was properly submitted to the
jury, who found in favor of the defendant in error. Itis
well settled in this court, that the verdict of ajury will not
be set aside unless clearly against the weight of evi.
dence; but a mere difference of opinion between the
court and jury will not authorize the court to set aside
a verdict.  Seymour v. Street, 5 Neb., 79. Blackburn
v. Ostrander, 5 Neb., 219.

As it does not aflirmatively appear that the verdict is
erroneous the judginent must be affirmed.

JUDGMENT AFFIRMED.

Traomas N. JounsoN, APPELLANT, v. GEORGE PHIFER AND
Evizasern PuIFer, APPELLEES.

1. Deeds: ExecurioN. Mere imbecility or weakness of mind
will not avoid a contract or deed. ‘There must be atotal want of
reason or understanding.

2. Persons Non Compos Mentis. There are four differcnt clas-
ses of persons who arce deemed in law non compotes mentis. First.
An idiot or fool natural. Second. He who was of a good sound
memory but by the act of God has lost it. Third. A lunatic
who is sometimes of a good sound mind and memory and some-
times non compos mentis. Fourth. One who is non compos
mentis by his own act, as a drunkard.

8. Jurisdiction of Court of Equity. A court of equity will
relieve a party against contracts made by him while temporarily
insane from the use of intoxicating liquor, where such contracts
have been procured by the fraud or imposition of the other party.

28
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: SETTING ASIDE CONTRACTS ON GROUND OF DRUNKENNESS.
In order to set aside a contract on the ground of drunkenness it
is not sufficient that the party was under undue excitement from
liquor. It must rise to that degree which may be called ex-
cessive drunkenness, where a party is utterly deprived of his
reason and understanding.

Avpprar from the district court of Jefferson county.
Tried below before Weaver, J. The case is stated in
the opinion.

John Sawon, for appellant.

Plaintiff claims that the proofs show that he was in-
toxicated and drunken when the deed in question was
executed. That he was still more so when the defendant,
George Phifer, obtained possession of the paper. That
there was no delivery of the deed to defendants, and
that defendants fraudulently gained possession of the
same and placed it on record. We think equity will re-
lieve against the acts of a party (less than crime) or con-
tracts entered into by him while intoxicated. Fonblan-
que’s Equity, chapter 2, section 3. Adam’s Equity,sec-
tion 410 and notes. Story’s Equity Juris., section 230,
231, 232, and 233. 2 Kent’s Com., page 451 and notes.
A comparison of these authorities with the latest rul-
ings of the courts will show a modification of the rule,
which was that ¢ the party seeking relief must be shown
to have been not only intoxicated, but thoroughly and
completely so.” The rule as it now obtains is essentally
different in our courts of equity. Our courts—the courts
of our time—do not stop to weigh or measure the degree
of intoxication, but simply regard the fact, and when it
is shown to have existed they do not hesitate to relieve.
French v. French, 8 Ohio, 214. 2 Kent’s Com., page
451. Through all the authorities upon this question,
both early and late, runs this line of distinction.
The degree of intoxication is nsver regarded when it is
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shown that the other party has led the complainant
into drink, or in any manner contrived or contributed
to bring about such condition. It isin itself fraud to
deal with one who is intoxicated, if known. Fonblan-
que’s Equity, Sec. 3. Adam’s Equity, Sec. 410. 1 Story’s
Equity, 230. 2 Kent’s Com., 481. Chitty on Contracts,
131. Parsons on Contracts, 384, 385, and notes. Jones
v. Perkins, 5 B. Mon., 225.

We believe no case can be found where a court has
refused relief in such a case, let the degree of intoxica-
tion be what it may, if the other party has contributed
to bring it about, and has taken advantage of it to gain
some profit. And we believe that no court has ever re-
fused relief where one, even innocent of the cause, has
yet taken an unfair advantage of the condition, knowing
it to exist.

Brown, England & Brown, for appellees, contended
that the evidence showed conclusively that the case did
not come within the well-established rules of law which
the plaintiffs counsel cited. Wood v. Pindall, Wright,
509. Dawis v. Culver, 13 How., Pr., 62.

MaxweLL, J.

On the sixteenth day of June, 1873, the plaintiff made
final proof of settlement, and entered as a homestead,
under the United States homestead law, the north-east
quarter of section twenty-two in town three north, of
range two east of the sixth principal meridian; and on
the same day conveyed the same by deed to Elizabeth
Phifer, one of the defendants herein. The action is
brought to have said deed vacated and cancelled, and for
such other and further relief as the nature of his case in
equity may require. The petition alleges that, < after
having made proof of his right as aforesaid, the said de-
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fendant, George Phifer, well knowing that this plaintiff
was a person in the habit of becoming intoxicated, and
wrongfully and unlawfully conspiring to wrong and in-
jure him, said plaintiff, in respect to the said lands and
real estate aforesaid, did cause and procure him, the said
plaintiff, to be and become intoxicated and drunken, so
that he, the said plaintiff, was then and there deprived
of his reason and mental faculties,” in which condition
the plaintiff claimed he executed the deed in question.

The amended answer of Elizabeth Phifer, which by
stipulation is to be considered as evidence, alleges
among other things that “the consideration which the
plaintiff was to and did receive, for homesteading said
land and conveying the same to the defendants, was his
board, lodging, and washing, which was to be and was
furnished by these defendants for a period of two and a
fourth years, and these defendants were to give plaintyf
@ home with them during his lifetime.”

On the trial of the cause in the court below, the court
found all the issues in favor of the defendants, and dis-
missed the canse. The case is bronght into this court
by appeal.

In Mulloy ». Ingalls, 4 Neb., 117, it was held that
mere imbecility, or weakness of mind, however great,
will not avoid a deed or contract, unless there be evi-
dence to show a total want of reason or understanding.

Coke has enumerated four different classes of persons
who aredeemed in law to be non compotes mentis. First.
An idiot, or fool natural. Second. He who was of good
and sonnd mind and memory, but by the act of God has
lost it. Third. A lunatie, lunaticus qui gaudet lucidis
intervallis, who sometimes is of a good sound mind and
memory, and sometimes non compos mentis. Fourth.
One who is non compos mentis by his own act, as a drunk-
ard. Co. Litt., 247 a. Beverly’s Case, 4 Co., 124. Story’s
Eq., Sec. 230.
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A court of equity will relieve a party against contracts
made by him while temporarily insane from the use of
intoxicating liquor, where such contracts have been pro-
cured by the frand or imposition of the other party.
Story’s Eq., Sec. 230. But to set aside a contract on the
ground of drunkenness it is not suflicient that the party
was under undue excitement from liquor. It must rise to
that degree which may be called excessive drunkenness,
where a party is utterly deprived of his reason and un-
derstanding. Story’s Eq., section 231, and cases cited.

The proof in this case fails to show that the plaintiff
was sufficiently under the influence of liquor, at the time
of the execution of the deed, to avoid the same, and the
testimony upon that point being conflicting, the find-
ing of the court thereon will not he set aside.

It is apparent from the record that the consideration
for the land in question was the agreement of the de-
fendants to provide the plaintiff with a home during the
period of his natural life, and that the defendants were
to execute a mortgage on the land in question to secure
the performance of the conditions of such agreement.
The plaintiff is shown to be nearly seventy years of age,
and somewhat addicted to the use of intoxicating liquors,
and at t'mes to require extra care and attention. The
defendants claim that the consideration for the land in
question was the board, clothing, and lodging of the
plaintiff for two and one fourth years, which was to be
continued during the period of his natural life. They
do not claim to have paid any money for the land, nor
to have paid for the same except as herein stated. The
consideration named in the deed from the plaintiff to the
defendants for the lands in controversy is $800. This
it is clearly shown has not been paid, and as the de-
fendants have removed from the land in question, there-
by disabling themselves from complying with the con-
tract on their part, the plaintiff, upon the facts stated
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in the petition, and under the general prayer for relief,
is entitled to judgment for the amount of the real con-
sideration for said land, less what he has already received;
and as there is testimony tending to show that the un-
paid consideration was to be a lien upon the land in
question, the cause is remanded to the district court
with instructions to take additional testimony in regard
to the real consideration for the lands and the character
of the lien, and render a decree in conformity with such
testimony.
DECREE ACCORDINGLY.

James B. MERCER, PLAINTIFF IN ERROR, V. ROBERT JAMES,
DEFENDANT IN ERROR.

1. Justice of the Peace: JURISDICTION OF. A justice of the
peace, with the assent of the plaintiff, may render judgment on
the personal confession of a defendant made «rally in open
court.

: PLAINTIFF’S ASSENT PRESUMED. In such case the plain.
tiff ’s assent, although not affirmatively shown by the transcript,
will be presumed from the fact that he procured a satisfaction of
the judgment by an execution, levy, and sale of the defendant’s
property.

: JUDGMENT MAY BE VOID AS TO ONE DEFENDANT, BUT GOOD
AS TO ANOTHER. W, the maker of a promissory note, signed also
by B as surety, appeared and confessed his indebtedness thereon,
and requested judgment to be entered. Thereupon the justice
rendered judgment against both principal and surety. Held,
that the judgment, although void as to B, was valid as to W.

4. Replevin: veErpor IN. In replevin the gist of the action
is the alleged unlawful detention of the property at the com-
mencement of thesuit, and the verdiet should, technically, beso
framed as to speak unequivocally on this point. But notwith-
standing the verdict is in the present tense, and finds that the
defendant‘‘ does not unlawfully detain,” and that* the right of
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property and the right of possession thereof 78 in the defendant,”
if there be nothing in the record showing a possible prejudice to
the plaintiff by reason of the defect, the verdict will not be dis-
turbed.

5. Error Without Prejudice. An error resulting in no pre-
judice to the party complaining, is not sufficient to reverse a
judgment.

Error from the district court of York county. Tt
was an action of replevin for a pair of mules, in which
the defendant’s title was derived by purchase at a sale
under execution issued upon two judgments in two ae-
tions tried before a justice of the peace, in which one
Lock was plaintiff, and Wood and Button were defen-
dants. Upon the trial below, before Gasrix, J., sitting
in the district court for York county, and a jury, the
court charged the jury as follows:

“ Third. The defendant claims in his answer that the
property at the time of the taking thereof, was his,
having acquired title to the same by virtue of a sheriff’s
sale. The judgments upon which the executions issued
in the cases under which the property was sold you are
not to take into consideration, as I charge you that the
judgments and executions under which the sale took
place, as far as the purchaser in this collateral proceed-
ing is concerned, are legal and binding on the parties
herein.”

The jury returned a verdict in favor of the defendant,
upon which, after the overruling of a motion for a new
trial, judgment was rendered. Plaintiff excepted and
brought the cause here by petition in error.

McKillip & Page (with whom was Geo. B. France),
for plaintiff in error.
The verdict is insuflicient to support the judgment,

because the jury did not find * that defendant did not
unlawfully detain the property a¢ the commencement of
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the action.” And the jury did not find “the right of
property or right of possession to be in the defendant ¢
the time of the commencement of the action.” Gen.
Stat., 574, 693. Crouchv. Martin, 3 BIkf., 256. Wolf .
Meyer, 12 Ohio State, 432. Rogers v. Chandler, 3
Munf., 65. United States v. White, 5 Cranch Circuit
Court, 38.

Judgment of an inferior court may be collaterally im-
peached by a stranger to the record in case all the facts
necessary to give jurisdiction are not spread upon the
record, or proved to exist. Bigelow Estoppel, 129. Row-
ley v. Howard, 23 Cal., 402. Clark v. Bryan, 16 Md.,
171, Simons v. Debare, 4 Bosw., 547. Steen v. Steen,
25 Miss., 318. Gray v. McNeal, 12 Ga., 424. Craw-
jord v. Howard, 30 Me., 422. Harris v. Willis, 15
Com. B., 709.

The judgments under which defendant in error claims
title to the property in controversy are void for the fol-
lowing reasons:

1. Being judgments of an inferior court, sufficient
facts are not in the record to give jurisdiction, and they
will not be presumed. Reeves v. Clark, 5 Ark., 27.
Jolley v. Foltz, 84 Cal., 321. Straughan v. Inge, 5
Ind., 157. State v. Hartwell, 35 Me., 129. Lane v,
Crosby, 42 Me., 327. State v. Hull, 49 Me., 412.
Bridge v. Ford, 4 Mass., 641.

2. Said judgments affirmatively show a want of ju-
risdiction in this, viz: Justices of the peace can only
exercise jurisdiction in the mode and within the limits
prescribed by statute, and there is no statute authoriz-
ing judgment by “confession” before a justice of the
peace, except as provided in section 1004 Gen. Stat.,
685, where, after suit is regularly brought, an offer is
made in “writing ” and accepted by the plaintiff, judg-
ment may be rendered on such “written offer and ac-
ceptance.” Compare sections 908, 971, and 1004 Gen.
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Stat., pages 666, 680, and 685. McCleary v. McLain,
2 0.8, 368.

3. Neither can these judgments be sustained under
the provisions of sections 433—437 of the civil code
because:

First. Said sections only authorize judgments by
confession in courts of record.

Second. Said judgments do not show that they were
rendered with the “assent of the creditor.”’

Third. Nor do said judgments contain a *statement
of the cause of action.”

Fourth. Said judgments cannot be upheld as “an
appearance and agreement of the parties without sum-
mons,” under section 908 code of civil procedure, relative
to justices of the peace, because said scction only pro-
vides for a “waiver of summons’ and nothing more.
The action otherwise proceeds as an action in which
gummons has been issued, served, and returned, and
hence it requires the “agreement > of plaintiff as to the
amount of the judgment by his filing a bill of particu-
lars, etc. Gen. Stat., 680.

By said judgment it does not appear that the parties
«“agreed”’ to commence action without summons.

William T. Scott, for defendant in error.

Laxx, Cu. J.

This was an action in replévin to recover possession of
a span of mules, and there are really but two questions
presented for our consideration.

The first question relates to the admission of certain
testimony bearing upon the question of ownership,
wherein, if the court did not err, it will follow that the
instruction complained of, although not of the most har-
monious phraseology, yet, as probably understood and
acted upon by the jury, was substantially right.
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It appears that after the plaintiff had introduced his
testimony tending to prove ownership in himselt, the
defendant, to establish his own title, produced the trans-
cripts of two judgments and executions, under which the
property had been seized and sold to his grantor before
the plaintiff’s pretended interest was acquired. If this
were a valid sale, as to the defendant in execution, then
there is no question that the defendant here was the
rightful owner and entitled to a verdict in his favor.

These transcripts show that the notes on which the
Jjudgments were rendered by the justice were signed by
Samuel F. Woods as principal and by D. C. Button as
his surety. It does not appear that any summons was
issued in either of the cases, but Woods, the principal,
appeared voluntarily in open court and acknowledged
his indebtedness to the plaintiff, J. Lock, in the amounts
appearing to be due upon the notes respectively; where-
upon judgments were rendered against Woods as princi-
pal and Button as surety, for the amounts so confessed
and costs. :

It is urged in behalf of the plaintiff in error that these
judgments were absolutely void, and consequently that
the sales under them conveyed no title whatever to the
purchaser. As to the surety, who was neither served nor
made voluntary appearance, this is doubtless true, but
we cannot accede to the proposition that they were like-
wise void as to the principal, who had personally ap-
peared, confessed his indebtedness, and, as the trans-
cripts also show, actually requested judgments to be ren-
dered for the amounts so confessed.

It is true, as claimed, that justices of the peace can
only exercise jurisdiction within the limits and in the
mode prescribed by statute. This proposition is elemen-
tary, and no authorities were necessary in its support.
But even under this rule we think it clear that in these
cases the only error committed by the justice was in
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rendering judgment against the surety. As to the prin-
cipal, every step taken was fully authorized by the stat-
ute, as will be seen by reference to the following sections
of the code of civil procedure. '

“Sec. 908. Actions before justices of the peace are
commenced by summons, or by the appearance and
agreement of the parties without summons. In the for-
mer the action is deemed commenced upon delivery of
the writ to the constable to be served; and he shall note
thereon the time of receiving the same. In the latter
case the action shall be deemed commenced at the time
of docketing the case.”

By force of this provision, when the plaintiff in those
actions and Woods appeared before the justice of the
peace and had the cases docketed, they were duly com-
menced, and the justice was thereupon as fully author-
ized to proceed with them to final judgment as if the
defendant had been brought in by the regular service of
a SUmMmons.

It was contended in argument, however, that it did
not affirmatively appear that the plaintiff was actually
present at the time and agreeing that the cases should
so proceed. But we think that his assent is abundantly
proven by the fact that executions were afterwards sued
out, property levied on, and the judgments satistied by
its sale. Besides, if the absence of an express affirma-
tive showing upon this point were fatal to the validity
of the judgments, the objection could not be taken in
this collateral proceeding, but would be available only
to the plaintiff in those suits.

Again, section nine hundred and seventy-ome of the
code provides that: « Where parties agree to enter with-
out process before a justice any action of which such
- justice has cognizance, such justice shall enter the same
on his docket, and proceed to trial, judgment, and exe-
cution, in all respects in the same manner as if sum-
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mons had been issued, served, and returned.” All of
the steps required by this section, so far at least as was
necessary, were taken. As to the formality of trials,
that was rendered wholly unnecessary by reason of the
personal acknowledgment of the maker of the notes of
his liability thereon as claimed.

The second question relates to the form of the verdict,
it being objected that the finding as to the detention
and right of property is in the present tense, referring
to the time of trial instead of the commencement of the
action. Under the circumstances of the case we regard
this objection as merely technical. It is true that in re-
plevin the relation of the respective parties to the goods,
at the commencement of the action, is the primary in-
quiry for the jury, the gist of the controversy being the
alleged unlawful detention by the defendant. Techni-
cally, the verdict ought to be so framed as to speak une-
quivocally on this point. Here the language is, “ that
the defendant, Robert James, does not unlawfully de-
tain,” and that “the right of property and the right
of possession thereof 7s in the defendant.”

There is nothing in the record, however, nor was it
8o much as claimed that the rights of the parties respect-
ing the property were not precisely the same on the day
of trial as at the commencement of the action. It is
quite possible that a case might arise wherein such a
verdict would not answer. Here, however, the case
tarned on the single question of ownership, and this
again on the validity of the two judgments under which
the defendant purchased the property at the execution
sale. Therefore, holding as we do that the judgments,
as to the defendant, who appeared, and whose property
was taken to satisfy them, were valid, no harm can pos-
sibly result to the plaintiff in consequence of the alleged
error, which must have been occasioned by mere over-
sight, and not from any disregard of his rights. An er-
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ror without prejudice to the party who complains of it
is no ground for the reversal of a judgment.

For these reasons the judgment of the district court
must be affirmed.

JUDGMENT AFFIRMED.

F. CLAEK, PLAINTIFF IN ERROR, V. J. B. WricHT,
DEFENDANT IN ERROR.

Practice: TRANSCRIPTS OF RECORDS. A transcript must show
when, where, and the court before which the proceedings were
had, so that it shall appear from the record that they were had
before a court known to the law, and are coram judice.

GanTT, J.

The papers filed as a transcript in this case do not
show by caption or otherwise in what court the pro-
ceedings were had.

As said in the case of Orr v. Orr, 2 Neb,, 170, “no
reference is made to any court, nor does it appear that
the proceedings were had before any court begun and
held at any place by any judge or other officers. It
cannot be told, from the papers and what purports to be
the transcript, that any proceedings have been had be-
fore any (district) court known to the laws of the state.”
And in the case referred to it is held that * the record
should show where and when, and before what court the
proceedings set out in the record took place, in order
that it may be seen that they were before a court known
to the law, and at a time and place authorized by law, so
that it may appear from the record that the proceedings
are coram judice.” It is not the province of the court
to put into the record by presumption such matter as
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will eure such radical defect in it, and therefore the pa-
pers 8o tiled must be stricken from the files of this court;
and it is so

ORDERED.

GEORGE FAULKNER, AND OTHERS, PLAINTIFFS IN EREOR, V.
PaiLir MuYERS, DEFENDANT IN ERROR.

1. Replevin: PRACTICE: VERDICT: JUDGMENT. In replevin, where
the jury by general verdict find the right of possession’ in
the plaintiff, assessing damages for the detention of the property,
this will support a judgment in his favor, although several spe.
cific questions were submitted to the jury, to some of which no
answers were returned.

In such case no objection being made at the re-
turn of the verdict, nor until after the jury are discharged, it is too
late, afterward, to complain of the omission.

8. Practice: SUFFICIENCY OF EVIDENCE. If the record does not
show that all of the evidence introduced on the trial has been
preserved and brought into the supreme court, its entire suffi-
ciency to support the verdict cannot be questioned.

: BiLL or ExcEPTIONS. Where the presiding judge certi-
fies only that the testimony set out in the bill of exceptions “is
¢n substance all the evidence on the trial of this cause, and there
was no other evidence material to the issue offered by either of
the parties,” the finding will not be interfered with.

: InsTRUCTIONS. Where the jury were told to disregard
“all evidence in relation to bills upon which the witnesses were
examined,” but it not appearing what these “bills” were, nor
what the testimony respecting them was, no error in this partic-
ular is apparent, and the propriety of the instruction will be
presumed.

6. Attachment of Mortgagor’s Interest in Goods. An
ordinary creditor may, by proceedings in attachment, subject the
interest of a mortgagor of goods and chattels in the hands of the
mortgagee lo the payment of hisdebt. The plain, orderly course
in such case is by garnishment, whereby such interest can be
ordered paid over to the attachment creditor.
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Egror from the district court of Richardson county,
the case being thus:

Challiss, Druery & Co. obtained a judgment in the
county court of Richardson county against George Roy
and John H. Meyers, a partnership firm, doing business
in Falls City, as Roy & Meyers, and caused an execution
to be issued and levied upon property belonging to the
firm. At the same time, William Jackson & Co. com-
menced an action in the same court against Roy &
Meyers, and caused an order of attachment to be issued
and levied upon the same property. Philip Meyers, the
father of John H. Meyers, then commenced this action
to replevy from the sheriff, Faulkner, the property so
levied upon, claiming the possession of the goods in con-
troversy by virtue of a mortgage given him thereon to
secure the payment of $400. The attachment creditors
were brought into the cause as defendants. On the trial
judgment was rendered in favor of Philip Meyers, and a
motion fora new trial having been overruled, the defend-
ants in said action brought the case to this court by peti-
tion in error.

Schoenheit, Towle & Thomas, and Isham Reawis, for
plaintiffs in error, reviewing the evidence, which was
not, however, considered by the court for reasons stated
in the opinion, cited Kreis v. Gorton, 23 Ohio State, 471,
Tills Case, 3 Neb., 261. Sauntry v. Dunlap, 12 Wis,,
364. Padgett v. Lawrence, 10 Paige, 180. Lewis v.
Anderson, 20 Ohio State, 281,

@eorge P. URL, for defendant in error.

In this cause the bill of exceptions purports to contain
only the substance of the evidence, and it is not pretended
that a tenth part of the evidence is here. There is
therefore no sufficient bill of exceptions to enable the
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court to review the matters passed upon by the district
court. Homan v. Laboo, 1 Neb., 204. 33 Iowa, 593.
20 Iowa, 335. 4 Neb., 22 and 569. Theinstructions in
this cause and the motion for a new trial were all based
upon the evidence given at the trial; and there being a
want of a sufficient bill of exceptions, both the instrue-
tions and the motion for a new trial ought not to be in-
quired into.

Laxg, Ca. J.

This is a petition in error to reverse the judgment of
the district court of Richardson county, and the first
error assigned is, that “the court erred in rendering
judgment on the verdict.”

There is nothing in this objection. The jury found
that at the commencement of the action the plaintiff
in the court below was entitled to the possession of the
property in question, and assessed his damages by rea-
son of the detention at $175. Of these damages he
remitted $174, and thereupon judgment was rendered
in due form in his favor for the possession of the property
and one dollar damages.

Several questions were also submitted to the jury
upon which they were instructed to find specially. Sev-
eral of these questions were returned into court unan-
swered. This, it must be admitted, was rather loose
practice. If questions are considered of sufficient im-
portance in the decision of a case to be worthy of sub-
mission to the jury, it would certainly seem that they
ought to be answered. But the plainti ffsin error are
not in a sitnation now to take advantage of this omis-
sion. No objection was made when the verdict was re-
turned, nor until after the jury had been discharged,
and it must therefore be deemed to have been waived. If
they desired full and complete answers they should
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have been vigilant and brought the matter to the at-
tention of the court at the very first opportunity, and
while the defect could have been remedied by sending
the jury back to their room to complete their work.
Answers to these questions were not necessary to sup-
port the judgment—the general verdict being ample for
this purpose.

It was also urged that the verdict was not supported
by the evidence, but the bill of exceptions is not in a
condition to enable us to examine this question. We
have frequently held that in order to justify this court
in reviewing the evidence it must appear to have been
all preserved and brought before us. This is a sound
rule of practice from which we can in no case depart.
The Midland Pacific B. R. v. McCartney, 1 Neb., 398.
Here we have what the presiding judge certifies is
in substance all the evidence given on the trial of this
cause, and there was no other evidence material to the
issues offered by either of the parties.” But this will
not answer. In The Oneha and Northwestern R. R.
" Qo. v. Menk, 4 Neb., 21, we held that it was not enough
to state that the bill of exceptions contained ¢ the sub-
stance of the evidence bearing upon the issues,” and
therefore refused to re-examine questions of fact. Upon
this precise point we would also cite Davis ¢t al. v.
Carol, 33 Iowa, 592.

The only remaining objections relate to the instrue-
tions given to the jury at the request of the defendant
in error, and to the refusal to instruct as requested by
the plaintiffs. As to the instructions given, save one, it
wmay be said that they lay down the most simple propo-
sitions of law applicable to the duty of the jury in such
a case, and to which no objection was urged on the ar-
gument. By the third instruction, however, the jury
were told to disregard ¢ all evidence in relation to bills

upon which the witnesses were examined.” This was
29 ’
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equivalent to a withdrawal from the jury of all testimony
respecting certain “ bills,”” but what these “ bills ”” were,
or what the testiniony respecting them was, we are not
informed. The error, if any were committed by this
instruction, is not shown, and it is only ¢ for errors ap-
pearing on the record,” that a judgment of the district
court may be reversed. Code of Civil Procedure, Sec.
582. '

There were several instructions, requested by the
plaintiffs in error, refused. These related to the right
of an ordinary creditor, by attachment, to subject the
interest of a mortgagor of goods and chattels, in the
hands of the mortgagee, to the payment of hisdebt. As
abstract propositions of law these instructions were in
the main correct, but having no application to the case
on trial they were very properly refused.

There is no doubt, however, that the equity of re-
demption inproperty, so circumstanced, may be reached
by attachment. The plain, orderly course to pursue in
such case is by garnishment, whereby whatever may
remain of the mortgaged goods beyond that which
shall be found necessary to satisfy the mortgage debt
and interest, and the costs of sale, can be ordered paid
over to the attachment creditor. And we are not pre-
pared to say, but that, even in this case, the court might
properly have ordered such surplus to be so applied.
But this particular question is not now before us, as the
court was not requested to make such an order.

Inasmuch as there is no error appearing of record, the
judgment of the district court must be affirmed.

J UDGMENT AFFIKMED.
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Eakrson H. EATON, PLAINTIFF IN ERROR, V. CHARLES
HAsTY, DEFENDANT IN ERKOR.

1. Judgment: REVIVALOF. A judgment of revival is merely a
continuation of the original action, and continues the vitality of
the original judgment-with all its incidents from the lime of its
rendition.

8. Principal and Surety: RieHTS OF sURETY. Subrogation is
purely an equitable result, and the right of a surety to be subro-
gated to the rights of the creditor does not depend on contract,
but rests alone upon principles of justice and equity; and when
such claim is contested, it depends on facts to develop and de-
termine the rights of the parties in interest.

8. Foreign Judgment. The judgment of a state court duly
authenticated, as prescribed by act of congress, is conclusive
upon the merits or subject matter of the suit.

PLEAS IN BAR, But want of jurisdiction, or release, or
payment, or limitation by statute, or common law prescription,
or fraud, is a good plea to an action brought upon a foreign judg-
ment; and it is error 1o reject evidence tending to prove such
defenses.

Error from the district court of Cass county. The
cause came to this court in 1868, the judgment below
being reversed, and cause remanded for a new trial. It
is reported 1 Neb., 339. Maxwell’s Digest, 395. The
cause was again tried before Lake, Ca. J., and resulting
in a verdict in favor of Hasty, Eaton, the defendant below,
brought the case up by petitionin error in 1872. Judge
Lake having sat in the court below, and Judge Maxwell
having been of counsel, the cause was continued from
term to term until, by agreement of the parties, it was
submitted at the present term.

Sam M. Chapman and K. Wakely, for plaintiff in

€error.

Defendant in error admits that Eaton was in"Nebraska
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and knew nothing of the revivor at the time it was ob-
tained. We think that Eaton was not bound to antici-
pate the litigation of his own and his co-defendant’s
partnership affairs upon a motion to revive a judgment
that had been sleeping for over ten years; that had rested
upon the records of a court of common pleas in Ohio for
over fifteen years. Surely, then, unless the clear warrant
can be found in the law conferring upon the court of com-
mon pleas this extraordinary power, such a proceeding
being entirely outside of and beyond the scope or inten-
tion of the law (unless it appears that the court had the
parties before it present and consenting) would be void.
What does “revival,” in the sense used in the code,
mean? Simply to put in force a dormant, inactive,
sleeping judgment. Can it mean a dyferent judgment?
Can it mean a judgment with new parties? Here the
parties are changed; here the creditors, Lambert & Ed-
munds, after relying upon a judgment five years alive,
ten years dead, then resurrected, are to be turned around
by the court of common pleas and to rely upon Eaton
as principal and Hasty as security merely. This was a
judgment by the law in force, clearly in the hands and in
the keeping of plaintiffs, Lambert & Edmunds. A court
of competent jurisdiction in the year 1847 must now be
presumed to have passed upon Eaton & Hasty’s rights
and upon their relations with Lambert & Edmunds. At
this second day of judgmenit can it be pretended that
the relations of these defendants to their judgment
creditors is to have a second overhauling? Would it be
pretended that there is any warrant in the law authoriz-
ing such a change over the objections of Lambert & Ed-
munds? Is there anything in the record showing such
congent! Even if Eaton and Hasty had both been con-
senting parties-to it, we think the absurdity of such a
proposition is apparent. Again, the record of the pre-
tended judgment shows that the court found all these
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equities in favor of Hasty before the order of revivor
was pretended to be entered, and in our view of this
case (giving every question of doubt to defendant, Hasty)
in any event, before any adjudication could take place be-
tween him and his co-defendants, the legal judgment as
it then existed would have had to be revived. As it now
appears there is, in our view of the case, no legal revival.
The old judgment still sleeps on.

This judgment of revivor is clearly beyond the scope
of the law in force in Ohio at the time of its pretended
rendition. Clearly the court had no such jurisdiction
over the defendant, Eaton, or the subject matter as would
authorize such a proceeding. The want of jurisdiction
appears there on the face of the judgment, and the plain-
t'ft in error, such being the condition of the judgment,
should have been allowed to show that the judgment
was rendered without his knowledge, without any issues
being made, and is frandulent and void. Lazier v. West-
cott, 26 New York, 153. Want of jurisdiction of the
subject matter renders the proceedings of a judicial
tribunal void in the broadest sense of the term. 29 Wis.,
419. Dudley v. Mayhew, 3 N. Y., 9. Borden v. Fitch,
15 Johns., 121. Ragan’s Estate, T Watts, 438. Shaw-
hanv. Loffer, 24 lowa, 217. When the court transcends
the limits prescribed by law, and assumes to act when
it has no jurisdiction, its adjudication is absolutely
void. Poncev. Underwood, 55 Ga., 601. In an action
upon a judgment which is sought to be made the
basis of a new recovery it is permissible to show that
the court rendering the judgment had no jurisdiction,
notwithstanding a recital in the judgment that the
defendant was duly and legally served with notice of
the pendency of the suit, and when defendant denies
that he was served with notice, his defense is not a col-
lateral but a direct attack upon the judgment. Clark
v. Little, 41 Iowa, 497.
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Sprague & Wheeler, for defendant in error, after giv-
ing a full history of the case from its commencement in
Ohio, said:

“The defendant, Hasty, claims that the adjudication
s to who was principal and security was fully determ-
ined in the case of revivor, in Lucas county, Ohio, and
any irregularity or error in said judgment cannot be re-
viewed in this court; that the proper place for such re-
view should be had in the courts of Ohio. .Bou. L. Die.,
848. Spencer v. Brockway, 1 Ohio, 260. Shumway v.
Stillman, 6 Wend., 447. Hatcher v. Rochelue,18 N. Y.,
86. Where both parties are legally in court, there can
be no parol testimony introduced to contradict the rec-
ord in the cage, either directly or collaterally.” 11 Mich.,
889. 9 Bar, 619. 3 Wend.,, 85. 2 Mich, 165. 8
Wend., 9. 12 Bar., 168. 5 Mich,, 155. 25 N. Y.,
616. Wilcox Digest, 105. Missouri Digest, 294 and
296. 1 Greenleaf, Sec. 522, 523, note 531. 1 Bouvier,
531.

GaxTT, J.

It appears by the pleadings in this case that the plain-
tiff and defendant were in the year 1847 partners in
the mercantile business, and that on the twenty-eighth
of June of that year, Lambert & Edmunds recovered
against them as joint debtors, a judgment in the court
of common pleas of Lucas county, state of Ohio. Par-
tial payments were made on this judgment; and on the
ninth of November, 1863, an ordinary motion was filed
in that court to revive this judgment. The defendant
in error, who was plaintiff in the court below, sets up in
his petition what purports to be the finding and judg-
ment of the court upon the motion for revivor of the
original judgment—stating that the parties by their re-
spective attorneys submitted the cause to the court, and



OUTOBER TERM, 1877. 42

(@)

Eaton v. Hasty.

that the court found “ that since the rendition of said
judgment said Eaton has, as between himself and said
Hasty, become, by hisassumption to pay said judgment,
the principal debtor, and said Hasty only his surety 7y
and that on the twelfth of December, 1864, it was * or-
dered and adjudged that said judgment stand revived
against Eaton as principal cebtor and said Hasty as
surety.” He further alleges that he paid the judgment
as surety of plaintiff, and thereby a right of action upon
the judgment Fas accrued to him against the plaintiff.

The plainuff admits the original judgment recovered
by Lambert & Edmunds against himself and the defen-
dant; but alleges that it was for a debt solely due from
defendant to said Lambert & Edmunds, and that he was
only surety for defendant. He also pleads a release of
the judgment to him from Lambert & Edmunds, dated
May 20, 1860; that the defendant fraudulently obtained
the judgment of revival in the form it was rendered;
also want of jurisdiction of the court over him or the
action in the proceedings of revivor; and that he had
removed to the state of Nebraska in the month of May,
1863.

In the trial of the cause in the court below, the defen-
dant in error offered no evidence whatever. It was ad-
mitted the plaintiff was in Plattsmouth, Nebraska,
when the judgment of revival was had. In defense of
the action the plaintiff made several offers, which are
fully set out in the bill of exceptions, to introduce evi-
dence tending to prove his several grounds of defense
set up in his answer, but the court rejected all said evi-
dence.

Now conceding there was a revival of the original
judgment as alleged in the defendant’s petition in the
court below, what is the effect of such a revivor? At
common law, after the expiration of one year from the
rendition of a judgment without execution, the only
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remedy upon the judgment was by action of debt; but
the Stat. Westm. II, Ed. I, C. 45, authorized scire facias
to issue, after the year had expired, to show caunse why
the matters enrolled should not be executed; and in such
case the purpose of the writ was merely to continue a
former suit to execution. This practice has been fol-
lowed ever since; but in some states, at the present day,
the statutes provide for the revival of judgments by mo-
tion and notice to the party; however, the purpose and
effect of such a motion is the same as that of a scire
facias.

In Zrwin v. Nizon, 11 Pa. St., 425, it is said to be “a
common, plain, and familiar principle, that a scire fucins
to revive a judgment * ¥ ¥ g but a continuation
of the original action, and the’ execution thereon 7s an
execution on the former judgment. The judgment on
the scire facias isnot * * ¥ a new judgment, giv-
ing vitality only from that time, but 4 <s the revival of
the original judgment, giving or rather continuing the
vitality of the original judgment, with all its incidents,
from the time of its rendition.” 1 Pet. C. C. R., 448.
2 T. & H,, 879. It is therefore quite clear that the
effect of the judgment of revival, it good for anything
in the case at bar, is merely a revival of the original
judgment with all its incidents, and that theattempt by
the court, in its finding and order, to make it a new
judgment, different in character, object, and purpose,
from that of the original, cannot have any legal effect,
unless it was authorized by some express provision of
statutory law. But it is not shown that any such stat-
ute was in force, and therefore the case will be consid-
ered as if such attempt had not been made upon the
simple motion to revive a judgment. According to this
interpretation of the law the present action is upon a
joint judgment rendered against the parties, plaintiff
and defendant, in the year 1347, and revived in the year
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1864. The defendant claims that he was the surety of
plaintiff in that judgment; and the plaintiff claims that
he was the surety of the defendant.

Now is the defendant entitled to become subrogated
to the rights of the judgment creditors, Lambert & Ed-
munds, and to maintain this action against the plaintiff ?

Though the right of subrogation is one of the highest
equity, still it is purely an equitable result, and the
right of the surety to become subrogated to the rights
of the creditor does not depend on contract, but rests
alone upon principles of justice and equity; and there-
fore, when his claim to such a right is contested, it de-
pends on facts to develop and determine the rights of
the parties.

Subrogation will not be allowed if it would do sub-
stantial wrong, nor when the surety who has paid is in-
debted to the principal in more than the amount of the
debt, nor can it be maintained when the party claiming
has in fact been reimbursed and has sustained no loss.
Mosier’s Appeal, 56 Pa. St., T6. Bleakley’s Appeal,
66 Pa. St., 187. Baily v. Brownfield, 20 Pa. St., 45.
Avery v. Petten, 7 John. Ch., 211. Mason v. Lord, 20
Pick., 447, 449. Bazzell, Adm’r, v. White, 13 Ala.,
499. Himes v. Keller, 3 W. & 8.,401.

Now it must be borne in mind that the question of
subrogation is a controversy between the two defendants
in the original judgment, and that it is their rights
which must be determined in this action according to
the principles of justice and equity.

This is not a controversy which affects or tends to im-
peach the original judgment. " Therefore, according to
the doctrine of the law, it seems to me that, nuder the
pleadings, the evidence offered by plaintiff in’ error,
tending to show that the defendant was not, as surety,
entitled to be subrogated to the rights of the judgment
creditors, ought to have been admitted, and it was error
to reject the same.
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The next question is, whether.a judgment of a state
court, authenticated as prescribed by act of congress, can
be avoided by any other plea than that of nul #iel record.
It is said that the authenticity of such judgment and its
effect depend upon this law, made in pursuance of the
constitution; that the faith and credit due to such judg-
ment, as a judicial proceeding of a state, are given by
the constitution. But though such judgment is made a
debt of record—not re-examinable upon its merits—
still in another state it has not the efficacy of a judgment
upon property or persons, to be enforced by execution,
until it is made a judgment there, and then it can only
be enforced in such state as its laws may permit. It
therefore seems that such judgment has the force and
effect of a domestic judgment only within the jurisdie-
tion of the court, or rather within the state in which it
was pronounced, and in another state it is a domestic
judgment only as to the merits of the claim or subject
matter of the suit. Hence, in an action on such judg-
ment in another state, exceptions may be taken to it
which would be admissible in the jurisdiction where the
judgment was pronounced; and in Rape v. Heaton, 9
Wis., 338, it is held that “in the absence of any proof
to the contrary, the laws of another state are presumed
to be the same as those of the state’ in which the ac-
tion is pending. Sherrill v. Hopkins, 1 Cow., 103.
Monroe v. Douglas, 1 Seld., 447. And this exposition
of the law is not in conflict with the case of Mills v.
Duryee, 7 Cranch, 481, for in that case the point decided
is that nel debet is not a good plea in an action on a
foreign judgment. This was the only question raised in
that case, and the only legitimate effect of the decision
is, that such judgment cannot be controverted on the
merits. And it seems quite clear from the language
employed in McElmoyle v. Cohen, 13 Pet., 328, that the
doctrine enunicated in M :lle v. Duryee does not ad-
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mit of the interpretation that a plea “ which rests
upon the ground of a release, payment, or a presump-
tion of payment, from lapse of time, whether such pre-
sumption be raised by the common law prescription or
by statute of limitation,” cannot be pleaded in an action
on a judgment of another state.

As far back as the case of The Marshalsea, 10 Coke,
68, the doctrine was settled that no adjudication can be
valid unless the court has jurisdiction of the cause and
the parties; and this principle applies with full forcein
an action on a foreign judgment. For in such case,
although there may be a record, yet, under the circum-
stances, it is the record of a nullity without any legal
force whatever. Folger v. Columbian Ins. Co., 99 Mass.,
269. Price v. Hockok,39 Verm., 299. Steel v. Smith,
7T W. &S., 450. Lawrence v. Jarvis, 32 111, 304. Bis-
sell v. Briggs, 9 Mass., 462. Harris v. Hardeman, 14
How., 339. Shumway ». Stillman, 4 Cow., 292.

The rule will not be questioned that the voluntary ap-
pearance of a party to a suit, by an attorney authorized, is
as effective for the purpose of jurisdiction as an actual
gervice of summons. But the appearance of an attorney,
who had no authority to waive process or to defend the
the suit, may be explained, and the defendant may con-
tradiet the record in this respect and show that in point
of fact the court pronouncing the judgment did not have
jurisdiction of the cause or his person. And though it
may be contended that when an attorney appears to the
prejudice of a party without authority he may subject
himself to damages for the injury to the party, still, as
said in Shelton v. Tiffin, 6 How., 186, “this would not
sufficiently protect the rights of the party, and he is not
bound by the proceedings; there is no other principle
which can afford him adequate protection.” In such
case the judgment is a nullity. Hill v. Mendenhall, 21
Wallace, 454.
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In Rape v. Heaton, 9 Wis., 835, after an elaborate
review of the question, Paine, J., who delivered the
opinion of the court, says: “ I can see, therefore, no rea-
son for any distinetion as to the right of the party to
inquire into the jurisdiction, between cases where the
record is silent as to, and cases where it avers the facts
necessary to show it.”

Again, does not fraud constitute a good plea to an ac-
tion on a foreign judgment on the ground that it vitiates
everything? In Farmer’s Case, 3 Coke, 77, it is held
that all acts and deeds, judicial as well as extra-judicial,
if mixed with fraud, are void. Hostt v. Holcomd, 3 Fos-
ter, 554.

In Borden v. Fitch,15 John., 145, in respect of a for-
eign judgment it is said: “It is competent to allege
fraud; otherwise the party would be permitted to derive
a benefit from his own misconduct; a position altogether
inadmissible.” ZLawrence v. Jarvis, 82 Ill., 810. Shel-
ton v. Tiffin, 6 How., 186, 188.

It only remains to remark that the act of May 26th,
1790, provides that judicial records authenticated as pre-
scribed ¢shall have such faith and credit given to them,
in any court within the United States, as they have, by
law or usage, in the courts of the state from whence the
said records are or shall be taken,” and that under this
law the rule seems to be well settled, that the judgment
of a state court so authenticated is conclusive upon the
merits or subject matter of the suit; but that it does not ex-
clude such defenses as inquire into the jurisdiction of the
court in which it was pronounced, or the right of the
state itself to exercise authority over the person or the
subject matter of the suit, or to plead as a defense to an
action on such judgment, a release, payment, or limita-
tion by common law prescription or statute, or fraud in
obtaining the judgment.

In the case at bar the proceedings cannot be consid-
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ered as collateral, because itis an action brought directly
upon a judgment revived, and in this action, founded on
such judgment revived, the plaintiff offered evidence
tending to prove his defense set up in his answer, but
it was rejected by the court.

I think, according to the terms employed in the act
prescribing the mode of authentication and effect of ju-
dicial proceedings, and the interpretation given to it
by the courts, the rejection of the evidence offered was
error.

The foregoing views of this case dispose of the charge
given by the court to the jury.

The judgment of the court below must be reversed
and the cause remanded for trial de novo.

IREVERSED AND REMANDED.

Furnas, Irisa & Co., PLAINTIFFS IN ERROR, V. ADOLPHUS
G. FRANKMAN, DEFENDANT IN ERROR.

1. Agency: AUTHORITY TO APPOINT SUB-AGENTS. An agent can
do for his principal only that which his principal authorizes.
Ordinarily an agent appainted to transact a particular business
has not thereby a right to make another person the representa-
tive of his principuai.

But when the general agent is specially author-
ized to employ sub-agents to act in the name of his principal, the
further authority to bind the principal for their payment will be
implied.

A private understanding between the principal
and general agent, by which the latter was, himself, to pay such
sub.agents for their services, would not bind them if not brought
to their notice.

: PRINCIPAL BOUND, WHEN. The acts of a general agent
with reference 1o the subject of the agency will bind his princi-
pal, although he may have received privale instructions narrow-
ing his authority, unless such instructions are known to the
party dealing with him. ’
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Error from the district court of Lancaster county,
The canse was tried before a referee, whose report was
confirmed and judgment rendered by Laxg, Ca. J., at
the April term of said court, A.D., 1875, in favor of
Frankman for the sum or $237.50. The defendants
there, Furnas, Irish & Co., brought the cause here by
petition in error. Further facts, necessary to an under-
standing of the points decided, appear in the opinion.

Brown, England & Brown, for plaintiffs in error.

Lamb, Billingsley & ZLambertson, for defendant in
error.

No briefs on file.
Laxg, Cu. J.

The only question in this case is whether the facts
found by the referee justified his conclusion that the
plaintiffs in error were liable on the contract under
which the defendant performed the service for which the
action was brought. No question is raised as to the
sufficiency of the evidence to establish all the facts found
by the referee, which, so far as they concern the present
issue, are substantially as follows:

In July, 1873, Frankman applied to Robert W. Fur-
nas, one of the members of the firm of Furnas, Irish &
Co., to be employed in canvassing for orders for nursery
stock, the firm being then engaged in the nursery busi-
ness. Furnas did not employ but sent him to one
John H. Martin, who was then the agent of the firm,
“with very general authority to superintend, manage,
and carry on said business,” which he did, “in their
firm name.” Furnas, at the same time, telling him that
“Martin was doing all their business in the nursery
line.” Frankman, thereupon, applied to Martin, who
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employed him in the name of the firm, ‘“to engage in the
business of selling, packing up, and delivering nursery
stock for Furnas, Irish & Co. during the winter and
spring of 1874,” ete. By virtue of this employment, and
under the direetion of Martin, services were performed
of the value found by the referee.

The chief objection to the referee’s conclusion of law
seems to be based on the fact, that by the terms of Mar-
tin’s engagement with Furnas, Irish & Co., he “ was not
authorized to employ other agents for and on behalf of
the firm, so as to make it liable for their services.”
That all sub-agents “ were to be Martin’s agents, and
they were to look solely to him for compensation for
their services.” ' '

Undoubtedly, if Frankman had been aware of this
restriction upon Martin’s authority, it would have proven
an insuperable objection to his recovery, and he would
have been compelled to look to Martin alone for com-
pensation. And, doubtless, it would have been the
same had he not been led to believe by the firm itself
that Martin was possessed of all the authority in and
about the business that he assumed to exercise. “ An
agent can do for his principal only that which his prin-
cipal authorizes; and if the principal appoint an agent
to act for him as his representative in any particular
Yusiness, this agent has not thereby a right to make
another person the representative of his principal.” 1
Parsons’ Contracts, 71.

But here, in addition to the declaration of Furnas,
that « Martin was doing all their business in the nursery
line,” the referee found that Frankman ¢ had no know-
ledge that Martin was not aunthorized to enter into the
contract” in the name of the firm, “ but on the con-
trary, he was informed by Martin, and believed that he
had such authority.” It was also known to him ¢ that
Mariin had, and exercised, the superintendence and man .
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agement of said business,and carried on the same in the
firm name of Furnas, Irish & Co.”

It is clear that the facts found by the referee consti-
tuted Martin the general agent of Furnas, Irish & Co.,
in the sale of nursery stock, with full authority to em-
ploy subordinates to solicit orders in the name of the
firm. And this authority included also the power to
bind his principals for the payment of compensation as
to all persons not advised of the private understanding
by which Martin himself was to pay those whom he
should thus employ. It is settled law that the acts of
a general agent, with reference to the subject of the
agency, will bind his principal, although he may have
received private instructions narrowing his authority,
uniess such instructions are known to the party dealing
with him. Manning v. Gasharie, 27 Ind., 399.

We are of opinion that the referee was clearly right
in his application of the law to the facts found by him,
and that the judgment of the court below must be
affirmed.

JUDGMENT AFFIRMED.

Nicnors, Suerarp & Co., PLAINTIFFS IN ERROR, V. J.
HaiL axo Jacos HoFFMAN, DEFENDANTS IN EREOR.

1. Warranty. Defendants gave M. an order for a certain kind
of thresher, on the back of which was a printed warranty; the
order was presented to the agents of the plaintiffs; it was neither
accepted, nor was the machine furnished ; but M. acting for the
agents sold the defendants, under a distinet contract, an old and
different kind of thresher. Held, that the order and warranty
did not apply to the machine furnished.

: INSTRUCTIONS TO JURY. Where no warranty, either in fact
or law, is involved in a contract for the sale of a thresher, it is
error for the court to instruct the jury to inquire into or de-
termine any question of warranty in such case.
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Error from the district court for Cuming county.
The cause was first brought here in 1876, and is reported
in 4 Neb.,211. A new trial resulting in a verdict against
the plaintiffs, the cause was again brought up by petition
in error, but there being no final judgment entered, it was
remanded to the district court for further proceedings. 5
Neb., 194. Judgment being there entered on the ver-
dict, and the cause brought to this court, it was tried
during the present term.

For any further understanding of the facts in the case
reference may be had to 4 Neb., 210.

Uriak Bruner, for plaintiffs in error.
R. F. Stevenson, for defendants in error.

Ganrr, J.

It appears from the record that the machine in ques-
tion in this case was purchased by defendants from
one Wm. Malchow; that sometime prior to the pur-
chase of the same they gave to Malchow an order for
a “Nichols & Shepard thresher and power of the
latest patent and most modern improvements.”” Mal-
chow testifies that he left with or sent thisorder to Hur-
ford & Edgar, of Omaha, but they told him they could
not furnish such machine, as the order was handed in
too late, and all the machines they had ordered from the
factory were sold; but that they showed him an old ma-
chine, which “ was shipped from some place in Kansas,””
and had been exposed to the weather, and that this “ ma-
chine had been repainted or varnished before it left
Omaha and then sent to him,” at West Point. And in
answer to question seventy-four, he says: “ I was agent
of John T. Edgar and O. P. Hurford in selling this ma-
chine to Hoffinan and Hail.”” Defendant Hoffman sub-
stactially testified that he got the machine from Mal-

39
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chow, and at the time Malchow told him he could not get
the machine ordered, that the order was handed in too
late, but “ Edgar had sent him a machine that he got
from Kansas which had been exposed to the weather
several years, was repainted and was a Nichols, Shepard
& Co., machine of an old pattern, and if we wanted a
machine we could have this,” and that he told defendant
Hail about it. Defendant ITail testified that he knew
they did not get the muchine ordered —that he knew the
difference between the one for which the order was given
and the one they received, and that about two weeks
after they got the machine, the notes were given for it.
It is therefore clear from the record that the order given
for a machine was not acted on, and nothing was done
under it. When stripped of all extraneous matter, the
entire transaction resulted merely in a contract bitween
the defendants and Malchow, as the agent of Hurford &
Edgar, for the sale of the old machine to defendants,
without any warranty whatsoever.

Now. this case was heretofore tried in this court on
error upon a very similar record of facts, and a mere ret-
erence to the determination of the questions presented
in that case might be sufficient to dispose of the ma-
terial questions raised in the case at bar. 4 Neb., 210.
But it may be further observed that as there was not,
either in fact or law, any question of warranty involved
in the case, as shown by the record, it was error to in-
struct the jury to determine the question: ¢ Was the
machine the defendants received warranted expressly ¥’
and also in instructing the jury as follows: “If you find
the defendant has sustained damages by reason of the de-
fective material or breach of warranty equal or superior
to the amount of plaintiffs’ claim at the commencement
of this action, you will simply find for the defendant.”
These instructions would strongly tend to impress the
minds of the jurors with the belief that the machine in
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question was warranted by plaintiffs, and were caleulated
to, and no dounbt did, mislead the jury in regard to the
real facts of the case.

The judgment of the court below must be reversed,
and the cause remanded for trial de novo.

ReversED.

Wiriam Fritz, PLAINTIFF IN ERROR, v. F. W. Barnms
. AND OTHERS, DEFENDANTS IN ERROR.

1. Practice: SIGNING AND VERIFYING PETITION. The failure to
sign and verify a petition is no ground for dismissing an action.

. When these defects exist in a petition, 8 motion
may be properly interposed to strike the petition from the files,
which will compel the filing of a new petition properly verified.

Error from the district court of Madison county.
J. K. P. McCallum, for plaintiff in error.

W. M. Robinson, for defendant in error.
Lakg, Cr. J.

'The record in this case discloses the fact that the pe-
tition when filed in the court below, and at the time the
summons issued thereon, was neither signed nor veri-
fied as the statute requires. In fact these requisites
were both entirely wanting. While in this coudition
the defendants moved “the court to dismiss the suit for
the reason that there is no petition filed in said court as
required by law.” ‘The court sustained this motion and
“ dismissed the action without prejudice at the plantiff’s
costs.”

When the defects here mentioned exist in a petition a
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motion particularly specifying them may be properly
interposed to strike it from the files. The sustaining of
such a motion will of course compel the plaintiff to file
a new petition, properly verified. But so long as such
defective.petition remains on file it furnishes no ground
for dismissing the action, nor can a motion to that end
be properly sustained.

For these reasons the judgment of the district court
is reversed, and the cause remanded for further pro-
ceedings.

REVERSED AND REMANDED.

DanIEL ALLEN, PLAINTIFF IN ERROR, V. MARTHENA
SAUNDERS, DEFENDANT IN EREOR.

1. Pleading: In pleading, each party must set forth a plain,
concise statement of facts relied on to maintain his cause of ac-
tion or his defense to the action.

PLEA IN BAR. A party cannot avail himself of the
benefits of a plea in bar, or of a former recovery, by exceptions
to lestimony, or by motion subsequent to the trial; it must be
pleaded to make such defense available.

8. Judgment: OPERATION AND EFFECT: LANDLORD AND TENANT.
A recovery of judgment for monthly rent having become due, is
not a bar to a future action and judgment for rent falling due
thereafter upon a lease which provides for the payment of a cer-
tain monthly rent.

4. Practice: INSTRUCTIONS TO JURY. An instruction asked to
charge the jury that there is no proof of a certain matter in con-
troversy, when there was some testimony in reference to the
matter, though very slight, was properly refused.

8. Landlord and Tenant: AcTION FOR RENT. In an action for
rent against a tenant, who has taken a lease for one year and
abandoned the property. Held, it was proper to charge the jury
that the landlord should let the property thereafter in as profita-
ble a way as a prudent man would do, but that he was not obliged
to let it to a tenant whose business would permanently injure it.
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Error from the distriect court of Douglas county.
Tried below before Savacg, J. The case is stated in the
opinion. '

J. L. Webster and R. E. Gaylord, for plaintiff in

€rror.

The petition in the court below shows that the tenant
“abandoned said premises and refused to pay any more
rent for the same, or to recognize any liability thereafter
to pay rent to plaintiff under said contract of leasing.”’
Afterwards the landlord sued and recovered the second
month’s rent. This action is to recover the rent for the
remaining partof the year. Here wasan entire breach of
the contract. The relation of landlord and tenant was put
to an end, and hence but one action acerued to the land-
lord, which was an action for damages. IHecannot split up
his entire demand, and harass the plaintiff in error
with the costs of a litigation at the end of every month.
Having already prosecuted one action to judgment, the
same is a bar to this suit. Clossman v. Lacoste, 28 Eng.
L. and Eq., 140. Fish v. Folley, 6 Hill, 5¢.  Gordon .
Brewster, T Wis., 335.  Veghte v. lloaylund, 5 Duatcher,
125. C. & N. W. B. W. Co.v. Nichols, 57 1ll., 464.
Brannenberg v. I. P. & C. . I2.,13 Ind.,103. Shaffer
v. Lee, 8 Barb. 412. Par. on Cont. 6th Ed., Vol. 3, 189,
Booge v. Pacific B. R.,33 Mo., 212.

The court therefore erred in admitting any testimony
under the petition, and in rendering judgment upon the
verdict.

The court should have charged the jury what the law
was as to the facts proved in Bonner’s testimony. There
being no proof of resulting damage to the building the
court should have given the direct instructions as re-
quested.” Wisner v. Duvenport, 5 Mich.,, 501. The
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charge as given is erroneous in that it assumes that to
use the building for a meat market would have perma-
nently injured it more than an ordinary business. Wall
v. Goodenough, 16 111, 415. MecLaren v. Hall, 26 lowa,
303. Preston v. Keys, 23 Cal., 194. It had a tendency
to mislead or draw away the minds of the jury from
what the evidence was, and was therefore erroneous.
Eames v. Blackhart, 12 111, 195. Hastings v. Bangor,
18 Me., 436. It was erroneous for the court to lay down
generally what the duty of the landlord was as to rent-
ing the premises, even though the law be correctly
stated; but the charge should have been framed to con-
form to the particular state of facts. Morris v. Platt,
82 Conn., 75—82. Am. Ez. Co.wv. Parsons, 44 1ll,,
317. Chicago v. Utley, 38 1l., 410.

Jokn D. Howe, for defendant in error.

Counsel errs in the assumption that the relationship
of landlord and tenant, and the contract between the
parties, could be terminated by the act of the tenants
alone by abandoning the premises and refusing to ac-
knowledge any liability thereatter to pay rent. Grant v.
Ramsey, T Ohio State, 157. We allege that we refused
to receive a surrender of the premises, or release the les-
sees from liability, and so the jury found. The lease-
hold interest of the lessees continued till the end of the
term. They had stipulated to pay $80 per month rent,
for one year; and, of course, on every default a cause ot
action arose to defendant. As a matter of fact, nothing
was litigated in the first action but the one month’s rent;
indeed, nearly all of the rent sued for, herein, accrued
after that suit had been adjudicated, and in the nature
of things, could not have been litigated in that suit so
long as the contract continued in force, and the term
undetermined.
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The decisive test in the cases where the question re-
lied on is presented, is whether the contract had been
absolutely terminated, or whether it continued in force.
In the former case, as in this, the plaintiff asserted and
relied upon the contract; in both cases defendant denied
the contract; in both cases it was adjudicated that the
contract continued in existence. Beingin existence, the
status of the parties was the same as to this question
as it would have been if the lessees had continued to ac-
knowledge its binding force and to occupy the premises,
default having been made in the payment of the rent.
See Sedg. Meas. Dam., 268, [¥225.] 24 Ala, 194.
Sedg. M. Dam., 351, note; p. 267, et seq. McConnell v.
Kibbe, 33 1lls., 175. Badger v. Titcomb, 15 Pick., 409,
and citations. Bendernagle v. Cocks, 19 Wend., 207,
and citations. Shepherd v. Wellis, 19 Ohio, 142.

GaxTT, J.

This action was brought by defendant in error against
plaintiff in error, as the surviving partner of the firm
of Gray & Allen, upon a parol lease for one year—to re-
cover a balance of rent, agreed to be paid monthly, for
a certain property in the city of Omaha. It appears
that Gray & Allen had previously occupied the premises
under an unexpired lease to other parties. Itissubstanti-
ally alleged in the petition that the lease to Gray &
Allen was made by parol, under which they occupied
the premises for some time, and that they then aban-
doned the same and refused to pay the rent agreed to be
paid; that the rent for the month of April was paid by
them, and that about the first of June suit was brought
against them, before a justice of the peace, to recover
the rent for the month of May, and judgment thereon
was, on or about the eleventh day of August, rendered
for that month’s rent. It is further alleged that, at the
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request of Gray & Allen, the defendant, during the un-
expired term of the lease, received from other parties,
for the use of the premises, a certain amount of rent on
account of the plaintiff in error. The plaintiff in error
pleaded specific denials to the allegations of the petition,
and averred that Gray & Allen were notified by defen-
dant to vacate the premises, and that they did so on the
fifth day of May, 1874. The new matter set up in the
answer is denied by the reply. Upon the issues raised
by these pleadings the cause was tried, and the jury by
their verdict found them in favor of defendant in error,
who was plaintiff in the court below.

The first proposition urged upon the court in the ar-
gument for the plaintiff is, that the defendant having
prosecuted an action to recover the rent for the month
of May, and having obtained a judgment for that
month’s rent, such judgment is a bar to this action, and
therefore the court erred in admitting any testimony
under the defendant’s petition, and in rendering judg-
ment upon the verdict. '

I think, upon a careful examination of the authorities
cited in support of this proposition, it will be discovered
that the general doctrine enunciated by them is to the
effect, that when the contract, in all its essential parts,
is in sitbstance an entirety, a judgment recovered for a
breach of any part of such contract will operate as a
bar to any future action thereon. .

In Bendernagle v. Cocks, 19 Wend., 207, it is said:
“In respect to separate and independent contracts the
books agree that separate actions, whether the proper
form be covenant, assumpsit, or debt, may be brought at
the pleasure of the party, subject only to the power of
the court to direct them to be consolidated in proper
cases. Plillips v. Berick, 16 John., 136. Badger v.
Titcomb, 15 Pick., 409. Rex v. The Sheriff of Hert-
fordshire, 1 Barn. & Adolp., 572. With respect to in-
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stallments of money due at successive days under the
same contract, a difference is taken, that if the action
be debt it must be brought for the whole. Rudder v.
Pierce, 1 H. Bl, 550. But if it be covenant or as-
sumpsit, the action may be for each successive install-
ment as it falls due. Cook v. Whorwood, 2 Saund., 337.
15 Pick., 409. And so without doubt as to any other
breaches of several covenants or promises contained in
the same contract, provided the action be brought before
the subsequent breaches are committed. The cases all
agree that, where the demand is entire, a recovery for
part, bars a suit for the whole.”

In the case at bar, the monthly rents to be paid are
divisible, and for each successive month’s rent, as it falls
due, an action of assumpsit would lie, and so will an ae-
tion under our system of code procedure. If the owner
of property shall lease the same for one year, or a term .
of years, for a certain monthly rent to be paid for the
use and occupancy of the same, would it be morally
right and honest or just, upon any principle of legal
science, for a court by its sic volo to establish the doc-
trine that upon failure of the temant to pay the rent
monthly according to the contract, the landlord cannot
by any legal proceeding collect such rent as it falls due
without forfeiting that for the remainder of the term by
a plea in bar of a former recovery? We cannot give
our assent to the establishment of such a rule in the ad-
ministration of the law. But how can the proposition
contended for be maintained under the pleadings in this
case? The answer contains specific denials of the alle-
gations of the petition; and although some new matter
is set up, yet it contains no averment of a former re-
covery as a bar to this action. No such issue is raised
by the pleadings, and we think it is quite clear that a
party cannot avail himself of the benefits of a plea in
bar by exceptions to testimony, or by motion subsequent
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to the trial. In A. & N. R. R. Co. v. Washburn, 5
Neb., 124, it is said the “ statute is intended to require
each party to make a plain, concise, and distinet state-
ment of the facts he intends to prove in order to main-
tain his cause of action or his defense to the action,
and thereby inform the adverse party of the precise
grounds npon which he intends to rely, * * * and
in this regard it is restrictive in its operation in the ad-
mission of evidence.” Therefore, “every defense to an
action, whether partial or entire, must be set up in the
answer.”’

The second proposition urged in the argument for the
plaintiff is, that the court erred in refusing to instruct
the jury, “that it is not denied, but stands admitted,
that Bonner would have given seventy-five or eighty dol-
lars a month for said building; you therefore must de-
duct the amount which Bonner was willing to pay, trom
any claim the plaintiff (defendant in error), might
have against Allen. There is no proof that using
the building for a meat market would have injured it
in any wise;” and in giving the following: “ It was
the duty of the plaintiff (defendant in error) to let
the building after it was vacated by Gray & Allen to
as good advantage and in as profitable a way as would
be done by an ordinarily careful and prudent man, but
she was not obliged to let to tenants whose business was
of such a character as would be of permanent injury to
the property in a greater degree than ordinary business.”
The instruction asked is based on testimony substanti-
ally as follows: James Bonner testified that in a conver-
sation with the © governor » he offered him seventy-five
or eighty dollars rent for the premises, but the “ gover-

or” said the property belonged to Mrs. Saunders, and
he did not like to have a market in it; and on cross-
examination he says the governor ” objected to his
going in to keep a meat market in it.

Was this offer to pay so much rent monthly, quar-
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terly, or for one year? The record does not show.
Alvin Saunders testified that he told Bonner that
he thought it would damage the building to have
it rented for a butcher shop. Now it appears from
the testimony that Alvin Saunders objected to the
premises in question being used for a meat market
on the ground that it would damage the building.
And though the evidence may be very slight, still
it should be submitted to the consideration of the jury,
for it is not the province of the court to draw inferences
from the evidence, however slight it may be, or deter-
mine what it does or does not prove. Therefore, we
think the instruction asked was properly refused. But,
it may be inquired, en passant, how does this testimony
affect the rights of the defendant? Who is the “ gover-
nor ” to whom James Bonner made the offer?! He may
be Alvin Saunders, and Alvin Saunders may be the hus-
band of the defendant, and may have been her agent in
charge of the property; but the record does not state
any such fact, andit is not the province of the court to
put such facts into the record by presumption.

The charge given by the court to the jury, we think
correctly states the law of the case, and had direct ap-
plication to the evidence; but if viewed merely as an
abstract proposition of law without any evidence to
which it may apply, it could not prejudice any rights of
the plaintiff in error, nor in any way mislead the jury,
and therefore furnishes no ground for the reversal of the
judgment. In Caw v. The People, 3 Neb., 369, it is
said that “ many cases are to be found wherein it is held
that even an erroneous instruction, on a point entirely
outside of the case, as made by the evidence, furnishes
no ground for the reversal of a judgment otherwise cor-
rect.””> 1 Ohio State, 66.

The judgment of the court below must be affirmed.

JUDGMENT AFFIRMED.



444 SUPREME COURT OF NEBRASKA,

Cameron v. The Sandwich Manufacturing Co.

James CAMERON, PLAINTIFF IN ERROR, V. THE SANDWIOH
ManvracroriNg Co., DEFENDANT IN EREOR.

1. Stay of Execution: UNDERTARING FOR. To operate as a
strictly statutory stay of execution, the undertaking must be
given within the time limited by law. But a stay may be effected
afterwards by agreement between the parties upon a sufficient
congideration.

. If by agreement the undertaking is given after-
wards, and the stay is thereby obtained, the defendant having re-
ceived the benefits of the contract will not be permitted to repu-
diate the obligation thereby assumed.

Error from the district court of Richardson county.
It was an action against Cameron upon a bond for stay
of execution on a judgment rendered in the probate
court. Judgment was rendered against him in the court
below, Weaver, J., presiding, to reverse which he
brought the cause here by petition in error,

Isham Reavis and A. R. Scott, for plaintiff in error.

At common law there was no such thing as stay
of execution by bond or undertaking. This isan inven-
tion of modern legislation, and is the creature of the
statate. To be of any validity, therefore, it must be
taken by a court or officer, having lawful authority to do
8o, in a proper case, and within the time fixed by the
statute. Indeed, it may be regarded as settled law
everywhere, that when a bond is' taken by an officer or
court acting simply under statutory power, the instru-
ment must not only be authorized by the statute but it
must appear that it was taken exactly or substantially
in accordance with the statutory power. Byersv. The
State, exrel. Hutchison, 20 Ind., 47. Meyers v. The State,
19 Tnd., 127. Macey . Titcomb, 19 Ind.. 135. Butler
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v. Wadley, 15 Ind., 502. Skelton v. Bliss, T Ind., 77.
Ellis v. The State, 2 Ind., 262. Marshall v. The State,
8 Blackf.,, 162. The State v. Lynch, 6 Blackf.,, 396.
Silver v. The Governor, 4 Blackf., 15. Parker v. Hen-
derson, 1 Ind., 62. Benedict v. Bray, 2 Cal., 251. Olds
v. The State, 6 Blackf., 91.

Frank Martin, for defendant in error.

This is a good stay bond under the statute, because it
complies with the requirements of the statute in every
particular except in the time at which it was given.
The statute secures the defendant the right to take the
stay within the twenty days, and there are no words to
negative the right of the parties to extend the time if
they all agree to it. The extending of the time beyond
the twenty days is a matter of grace on the part of the
judgment creditor; and for him to waive any of his
rights does not prejudice the defendant in execution, nor
his security. The time mentioned in the statute is
merely directory, and may be disregarded. Sedgwick
on Statutory and Constitutional Law, 86-88, and 351.
Peoplev. Holley, 12 Wend., 481. People v. Schermer-
Aorn, 19 Barb., 540. People v. Allen, 6 Wend., 487-488.
Jackson v. Young, 5 Cow., 269. A party may always
waive a statutory right the same as any other. Jwes .
Finch, 22 Conn., 101. Tombs v». Rochester, 18 Barb.,,
583. Buel v. Trustees, ete., 3 N. Y., 199. Duckwall
v. Rogers, 15 Ohio State, 544.

The defendant recalled his execution and extended the
time of payment, and stayed the execution for a year from
the date of the judgment. And in consideration there-
for the plaintiff in error ¢ undertook and promised,” in
writing, to pay the debt. A waiving of any legal right
at the request of another is a sufficient consideration for
& promise. 1 Parsons on Contracts, 365.
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Laxg, Cn. J.

The only question in this case is whether the petition
states a good cause of action.

The instrament on which the action was brought is an
undertaking, in the usual form, for staying executions
in probate courts; and, except as to the time within
which it was executed and approved, conformed strictly
to the requirements of the statute. Undoubtedly, in
order to operate as a statutory stay, the undertaking
must be executed within the time fixed by law. And,
without the consent of the plaintiff, the court has no au-
thority to accept an undertaking tendered after that
time. But that is not this case. Here it appears that
the defendant in the court below, in consideration of the
recall of the execution then in the hands of the sheriff
for service, and the allowance of a stay ¢ for one year
from the date of said judgment, * * * * then
and there undertook and promised in writing to pay the
said judgment, interest, and costs, and accruing costs.”

It further appears that, in pursuance of this agree-
ment, the execution was recalled and a stay actually had
for the whole of the stipulated time. This was a suffi-
cient consideration for the promise made by Cameron,
Chitty on Contracts, 32-37, and notes. 1 Parsons on
Contracts, 365. And, having received the benefits of
the contract, he cannot now be permitted to repudiate
the obligation which he thereby assumed. There is no
principle of law behind which such a breach of good
faith can find protection. If an authority were needed
to support so plain a proposition, it is to be found in
Duckwall v. Rogers, 15 Ohio State, 544, which is pre-
cisely to the point.

There is no error in this record, and the judgment of
the district court is affirmed.

JUDGMENT AFFIRMED.
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Levi C. Smrra & BROTHER, PLAINTIFFS IN ERROR, V.
G. P. KINNEY, DEFENDANT IN ERROR.

1. Principal and Surety. The full relation of creditor and debtor
arises between principal and surety the moment the surety pays
the money.

2. Bankruptey. A decree of discharge in bankruptcy can only
be impeached in a direct application for that purpose in the court
in which it was granted.

8. A certificate of discharge is sufficient evidence of bank.
ruptcy and of the validity of the proceedings therein.
4 JUDGMENT IN STATE COURT. When a judgment, upon &

debt accrued before the institution of proceedings in bankruptcy,
is entered in a state court priorto a decree in bankruptcy, the
certificate of discharge is conclusive of the discharge, and a bar
to further proceedings upon the judgment; and the court will
relieve the judgment debtor in such case from an execution af-
terwards issued thereon.

Error from the district court of Colfax county. Tried
below before Posr, J. The facts of the case appear in
the opinion.

Marlow & Mungerand C. J. Phelps, for plaintiffs in

error.

If the defendant had the right under the statute of
the United States to hold this land as exempt from sale
on execution, or otherwise, for the reasons claimed, he
has waived that right by not making his claim before
judgment and order of sale. Rector v. Rotten,and cases
there cited, 3 Neb., 171.

It is claimed that because the bankrupt proceedings
were commenced before the attachment was levied upon
the land the district court did not have jurisdiction to
render the judgment against the land in question. The
land was not taken possession of by the assignee—in
fact as appears from the record it belonged to the de
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fendant first, last, and all the time. It never was ac-
counted for as part of the assets. Had the attachment
been levied upon property in the hands of the assignee
in bankruptcy, and that fact had been made to appear
before judgment and order of sale had been entered, it
would have been different. This land remained the ab-
solute property of the bankrupt unaffected by any bank-
rupt proceedings.

If this land was exempt, either under a statute of the
state or a statute of the United States, from sale on exe-
cution or attachment to satisfy debts which the defend-
ant owned at the time he commenced the bankrupt pro-
ceedings it could not be included in his assets without
his consent; if it was included he could have it set off
to him. We know that it was not included in his assets;
for what reason it was left out we don’t know. Theland
was not affected by the bankrupt proceedings. Robin-
son v. Wilson, 15 Kan., 595. This land was not in any
way connected with the bankrupt proceedings, but was
held by the defendant the same as if no proceedings in
bankruptey had ever been been commenced, and while
so owned it was attached and sold. Can it make any
difference whether the attachment was levied upon the
land before or while the bankrupt proceedings were
pending? Certainly not, because the land did not inany
way enter into these proceedings. Brown v. Gibbons,
37 Iowa, 654¢. McKayv. Funk, Id., 661.

This was an action in rem.; the attachment gave the
court jurisdietion. The judgment of the court is con-
clusive and can not be attacked in the manner here
adopted. Itis immaterial whether or not at the time
the judgment was rendered bankrupt proceedings were
pending; whether or not the attachment was commenced
before or after bankrupt proceedings had been commenced ;
whether or not the defendant at the time this suit was
commenced had a final discharge or obtained a final dis-
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charge after the order of sale was in fact made. If the
land was exempt for any reason known to the law it is
immaterial at this stage of the proceedings. Rector v.
Rotten, 8 Neb., 171. Fellows v. Hall, 3 McLean, 281.
Bank of Missours v. Franciscus, 15 Mo., 304. Jokn-
son v. Fitzhugh, 3 Barb, Ch., 361. Cornell v. Dakin,
38 N. Y., 253.

William O. Bartholomew, for defendant in error.

Where a judgment was obtained, and the judgment
debtor afterwards obtained his discharge in bankruptey,
and after the discharge was granted an execution was is-
sued and levied on his property, the court summarily set
the execution aside on motion. Curtis v. Slosson, 6 Pa
St., 265. Cogburn v. Spence, 15 Ala., 549. Kinney’s dis-
charge released him “from all debts, claims, liabilities,
and demands which were, or might have been, proved
against his estate in bankruptey.” Sec. 84, act of 1867.
Sec. 5119, Rev. Stat. of U. 8.,993. The onlyprovable debts
not discharged are debts created by the fraud of the bank-
rupt; debts created by the embezzlement of the bankrupt;
debts created by his defalcation as a public officer; debts
created by the bankrupt in a fiduciary character. It is
not claimed that the debts due the plaintiffs fall in any
of these classes. It was simply for money paid for the
use of Kinney. This was its character on the twelfth
day of April, 1876, the day he filed his petition, as well
as the day he was adjudicated a bankrupt. According
to the provisions of the bankruptey act, a bankrupt’s
discharge is conclusive evidence of itselt’ of his discharge
from all debts, contracts, and other engagements exist-
ing at the time of such discharge. Zhornburg v. Ma-
dren, 33 Iowa, 380. Morrison v. Woolson, 29 New
Hamp., 510.

The discharge in bankruptcy is the judgment of the

31
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court, and stands upon the footing of other judgments.
Opportunity is afforded to contest it. If not availed of
in the mode, within the time, and in the court allowed,
all remedy to annul it is cut off. The jurisdiction of
the state court does not extend so far as to admit of a
direct attack upon the validity of it. Correy v. Riply,
57 Me., 69. Swmnith v. Rumsay, 27 O. St., 339. Stevens
v. Bowen, 84 Miss., 597. Alston v. Robinett, 837 Tex., 56.

Ganrr, J.

On the the twelfth day of April, 1876, the defendant
made application to the district court of the United
States, for the northern district of the State of Illinois,
to be discharged as a bankrupt, and for a certificate of
discharge from all his debts provable under the act of
congress establishing a uniform system of bankruptcy.
On the fifth day of October, 1876, he was by the order
and decree of that court forever discharged from all
debts and claims provable against his estate which ex-
isted on the twelfth day of April, 1876. During the
pendency of these proceedings in bankruptey, the plaintiffs
commenced action in the district court of Colfax county,
state of Nebraska, by publication of notice and attach-
ment against the defendant, upon three several notes
—one of which matured in the month of October, 1873,
one in March, and the other in April, 1874. Upon two
of' these notes the plaintiffs were sureties for defendant,
and they allege in their petition that, on the first day of
February, 1875, they were compelled to pay the full
amount of one of said notes, and that on the fifth day
of April and on the fifteenth day of July, 1875, they
were compelled to pay a part of the other note as such
sureties of the defendant. On the twenty-eighth day of
September, 1876, on motion of plaintiffs the default of
the defendant was entered in said action, and judgment
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was rendered for the amount claimed in their petition.
Oun the nineteenth day of October, 1876, defendant filed
in this cause a certified copy of his certificate of dis-
charge in bankraptcy. On the eighteenth day of De-
cember his land, entered by him as a homestead under
the act of congress, was sold by the sheriff upon an or-
der of sale issued in the cage. On the twenty-fourth day
March, 1877, defendant filed his motion for a perpetual
stay of execution on the ground that he was discharged
in bankruptey subsequent to the entry of the judgment,
and as appears by the record, on the same day he filed
a separate motion to set aside the sale for the same and
other reasons. By order of the court the sale was set
aside, and this decision of the court constitutes the error
complained of.

The only question we deem necessary to consider is,
whether, by virtue of the decree in bankruptcy and the
certificate of discharge, the defendant is discharged from
the debt upon which the judgment was entered against
him-in this action. It was contended in the argument
for the plaintiffs, that the certificate did not release
him from the payment of the debt paid by the plaintiffs
as his sureties, for the reason that the liability of a princi-
pal to indemnify the surety for money paid, where there
is no express promise, does not arise from the contract of
- suretyship. Whether this proposition correctly states
the rule of law incident to principal and surety it is not
necessary now to inquire, and in respect to it we express
no opinion. We think it may be laid down as a rule of
law, which will not be questioned, that the full relation
of debtor and creditor arise between principal and surety
the moment the surety pays the money. Now ac-
cording to the facts stated in their petition, the plain-
tiffs, as sureties, paid the money long before the proceed-
ings in bankrupicy were instituted by the defendant, and
as the defendant then became the debtor of the plaintiffs
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in the full sense of the term, and as this debt was prova-
ble under the bankrupt act of congress, the proposition
urged by the counsel of plaintiffs does not apply to the
facts of this case. _
Again, it was urged that the certificate of discharge
should be disregarded in this case on the alleged ground
of a failure to insert in the schedule of creditors the
amount paid by plaintiffs as sureties, as a debt due to
them, and also for the reason that the plaintiffs deny
having received notice of the proceedings in bankruptey,
The record, however, shows that the amount so paid by
the plaintiffs is included in the schedule as debts, sever-
ally due to the payees of the notessued on, and also that
due publication of notice was made in the bankruptcy
case. But suppose the omissions had occurred as alleged,
can the certificate of discharge be impeached in a state
court? Section 34 of the bankrupt act provides that
‘any creditor or creditors of said bankrupt, whose debt
was proved or provable against the estate in bankruptcy,
who shall see fit to contest the validity of said discharge,
on the ground that the same was fraudulently obtained,
may at any time within two years from the date thereof
apply to the court which granted it to set aside and an-
nal the same;”’ and in Sandusky & C. R. R. Co. v.
Sloan, 27 Ohio St., 341, it is said that “the act itself
having thus prescribed the forum, mode, and time for
the direct impeachment of the discharge, on the ground
of fraud in obtaining it, the remedy thus given is exclu-
sive.” And if the remedy given in the court which
granted the discharge is exclusive, then it seems clear
that for the omission or commission of any matter par-
ticularly set forth in section twenty-nine, the validity of
the discharge must be contested in that court and no
other. Symonds v. Barnes, 59 Me., 192. Corey v. Rip-
ley, 57 Me., 69. Burnside v. Brigham, 8 Mete., 77.
Parker et al. v. Atwood, 52 N. H., 181. Blackv. Blazo,
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117 Mass., 17. Way v. Howe, 108 Mass., 502. Ocean
National Bank v. Olcott, 46 N. Y., 12. Stevens v.
Brown, 49 Miss., 597.

Again, with the exception of some debts, mentioned
in section thirty-three, the bankrupt act provides ¢that
a discharge duly granted shall release the bankrupt from
all debts, claims, liabilities, and demands which were or
might have been proved against the estate in bankruptey,
* * ¥ and the certificate shall be conclusive evidence
in favor of such bankrupt of the fact and the regularity
of such discharge.” Iere the act itself makes the order
of discharge conclusive evidence of bankruptey and of
the validity and regularity of such discharge; and there-
fore, after publication of notice, the discharge is a good
bar to all claims of creditors which were or might have
been proved under the bankrupt act. And in Zhornton
v. Hogan, 3 Central L. J., 729, a case decided in the
supreme court of Missouri, it is said that a proceeding
under the bankrupt act “is certainly more analogous to
a proceeding in rem in an admiralty court than to any
of the ordinary proceedings in common law or chancery,
and it seems to have been designed for the purpose,
doubtless supposed to promote the public interests, that
the final adjudication should be a bar to all creditors,
whether their claims were proved or not, or whether
they werein the schedule or not, or whether they were
really notified of the proceedings or not”—unless for
some act or omission, which was the resunlt of fraud on
the part of the debtor, and not the result of forgetful-
ness, accident, or mistake, one or more creditors shall see
fit to contest the validity of the discharge and apply to
the court which granted it to set aside and annul the
same. Stevens v. Mechanics Bank, 101 Mass., 109.
Knabe & Co.v. Hayes, 71 N. C., 110. Downer v. Dana,
22 Verm., 339. Pattison ». Welbur, 10 R. 1., 448,
Rayl Adm. v. Lapham, 27 Ohio 8St., 452. Now, in the
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case under consideration as the action was commenced
and judgment was entered during the pendency of pro-
ceedings in bankruptey, the defendant could not plead
his discharge, becanse that case was then undecided,
and his certificate was subsequent to the rendition
of the judgment; and a personal service on him would
have placed him in no better or worse position, and there-
fore he could only await the determination of the bank-
rupt proceedings and the granting of the certificate of
discharge.

Therefore, according to the exposition of the law as
given in this opinion, there can be no doubt that the
debt upon which the judgment was rendered was dis-
charged by the defendant’s bankruptey, and therefore, as
his certificate is conclusive of discharge, the court will
relieve him summarily, by setting aside the sale and
quashing the execution. Curtis v. Slosson, 6 Pa. St.,
265. Johnson v. Fitzhugh, 8 Barb. Ch., 360. Betts v.
Bagley, 12 Pick., 581.

The order of the court below setting aside the sale is
affirmed.

AFFIRMED.

ToE Srate, Ex REL. H. T. Crarx v. Tue Boarp or
County CoamassioNERs oF BurrarLo CounTy, ET AL.

1. County Commissioners: JupiciaL acTs. In the audit, ad-
justiment, and allowance or disallowance of a claim against the
county, the board of county commissioners acts judicially, and
its judgment in the matter is conclusive, unless appealed from,or
reversed in the mode prescibed by law.

The board has no power to review, reverse,
vacate, or set aside, its former adjudication of a ciaim aguinst the
county.
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3. Judgment. The judgment of a court or tribunal, having cog:
nizance of the subject matter, is conclusive between the parties
and their privies, when lhe same matter comes in question be.
tween them in the same or another court.

4 Powers of Public Officers. Where power is given to pub-

lic officers in the permissive form—may—if the public interests or
individual rights call for its exercise, it is peremptory.

5. Claims Against Counties: DUTY OF cOMMISSIONERS. Upon
the final adjudication of a claim against the county, it is the daty
of the board to issue to the claimant his warrant for the amount,
or so much thereof as shall not exceed the aggregate amount
levied by tax for the current year for the fand out of which it is
payable.

6. Mandamus to levy a Tax. When the board refuses to levy
a tax clearly provided by law, it may be compelled by mandamus
to levy such tax to pay a claim which has been finally adjudica-
ted against the county.

Tris was an application for a peremptory writ of
mandamus to compel the board of county commissioners
of Buffalo county to levy a tax for the payment of a
claim audited and allowed the relator by the said board.
It was the same claim, payment of which was enjoined
by William L. Dayton, a tax payer of said county, suing’
for himself and others in like situation, against the rela-
tor and the respondents, which suit was finally determin-
ed in this court the thirteenth day of May, 1877, in the
action in this court entitled, Henry T. Clark, plaintiff in
error, against William L. Dayton and the respondents
in this case, ante page 192. A further statement of the
facts out of which the indebtedness arose is unnecessary.

J. R. Webster, for the relator.

Mandamus is the proper and only remedy where there
is a fixed, unchangeable ascertainment or assessment of
indebtedness, whereby an open claim becomes liquidated,
and there is an established liability. Arthur v. Adams,
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49 Miss., 404, 409, 410. Board of Policev. Grant, 9
S. & M. 77.  Marathon v. Oregon, 8 Mich., 372, 377.
Dayton v. Rounds, 27 Mich., 82, 85. Ez parte Com.
Council, Albany, 38 Cow., 858, 364. State v. Smith,
11 Wis, 65, 67. People v. Supervisors, 10 Wend.,
363, 865. People v. Supervisors, 51 N. Y., 401.
By an audit unappealed from, any claim properly
within the jurisdiction of the commissioners, the in-
debtedness becomes fixed, liquidated, and established, the
audit and allowance is a judgment, and is conclusive
upon the claimant and the county. Brown v. Otoe
County, ante page 111. Snelson v. State, 16 Ind., 29,
33. State v. Buclles, 39 Ind., 272, 274, 275. Gaston
v. Com., 8 Ind., 497, 499. Burnet v. Portage, 12 Ohio,
54, 58. Eldorado Co. v. Klstner, 18 Cal, 144, 149.
Babeock v. Goodrich, 47 Cal., 488, 513, 514. People v.
Supervisors, 1 Hill, 195, 199. Supervisors v. Briyys, 2
Denio, 27, 82, 44. Carroll v. Board of Police, 28 Miss.,
38, 48, 49. Yalabusha v. Carbry, 3 S. & M., 529, 554,
558. Beaman v. Board of Police, 42 Miss., 245, 248.
The matter was not only audited, and allowed to stand
unappealed from, but an action by William L. Dayton,
suing for himself and other tax-payers, was brought,
to which these respondents were parties defendant.
In that action it was competent to have attacked the
audit upon the ground that the commissioners had no
jurisdiction to allow the claim, or that the funds avail-
able for road and bridge purposes would not autho-
rize so great an expenditure. All that the parties to the
controversy might have litigated in the case, and the
parties areconcluded and estopped from bringing it now
into controversy. Camplell v. Ayres, 1 Iowa, 257.
261, 262. Embury» Conner, 3 N. Y., 511, 622. Dan-
aher v. Prentiss, 22 Wis., 311, 317. Voorhees v. Bank,
10 Pet., 449, 504, 505. And the estoppel applies
against the real and substantial parties, though not
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on record as parties, who could control the pro-
ceedings and appeal from the judgment. Castle .
Noyes, 14 N. Y., 329, 832. Cecil v. Cecil, 19
Md., 72, 717, 79, 80. Peterson v. Lathrop, 34 Pa.
St., 223, 227, 229. The estoppel also applies against
the parties who maintain the action, though not parties
to the record. MeNamee v. Moreland, 26 Iowa, 96,112,
118. La Guen v. Gouverneur,1 Johns, Cas., 436.

E. Wakeley, for the respondents.

1. The former adjudication does not estop the county
from denying its liability to Clark. To have such effect
it must appear that the matter now sought to be litigated
was directly in question in the former suit. But this
was not the case. The former suit was by a taxpayer to
enjoin the commissioners from issuing the warrants. To
maintain the suit the plaintiff was required to show: 1.
That the county ought not to pay Clark. 2. That the
plaintiff, as a taxpayer, was in such a situation that he
had a right to prevent the payment. If he failed to
establish either proposition he failed in his case. DBy the
determination of this court he failed to establish the
gecond one, and therefore his action was dismissed. The
court did not find it necessary to, and did not in fact, de-
cide upon the first one. Again, the matter so decided
must be in issue between the same parties now litigating.
This was not the case—no issue was joined between
Clark and the county.

2. Clark’s demand being merely an audited account,
or claim, is to be paid only in the ordinary manner,
even if it is not subject to defense. The provisions of
the statute are very plain and direct in this respect.
Warrants may be issued to him on the proper fund
within the limnitations preseribed, namely: that they
shall not exceed the amount in the treasury and the
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amount of the levy for providing the fund out of which
the warrants are to be paid. It seems trifling with the
court to argne so plain a proposition as this. The stat-
ute forbids any over-issue, making the commissioners
personally liable for it, and my learned adve sa-ies dis-
claimed, as I understood, the impropriety of asking this
court to compel the commissioners, by mandamus, to
violate the peremptory interdict of the statute.

3. That the commissioners have no power to levy a
tax for the specific purpose of paying Clark the amount
found due and allowed to him by the commissioners, is
equally plain and indisputable.

The power of a county to levy taxes must be found in
the constitution or laws, or it does not exist. And no
such power as the one in question is found in the con-
stitution or any statute, or can possibly be derived there-
from. If such a special tax can be levied, so can it be
to pay any and every claim allowed by the commis-
sioners, small or large, and every creditor of the county,
upon getting his indebtedness audited, can come to this
court for his mandamus.

There can be as many special tax levies as there are
audited claims; and the whole machinery and process
provided by statute for paying demands in their due
order, and as the revenues of the county will permit,
can be utterly ignored and made obsolete by the omnipo-
tence of a supreme court mandamus. No case is found
to justify this astounding assumption, and it needs ro
refutation. High’s Ex. Legal Remedies. The Pevple
v. Clark County, 50 I1l., 213.

4. It was suggested by counsel that the commission-
ers had not exhausted their power to levy taxes becanse
by Sec. 2, p. 45, Laws of 1877, they could in their dis-
cretion have levied a greater sinking fund than was in
fact levied in July last. And therefore the court can
compel them to exercise this discretion by levying such
tax as the court may think it proper they should levy.
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This assumption is directly contrary to ome of the
plainest fundamental rules in respect to mandamus, to-
wit: that where, by law, inferior tribunals or officers are
permitted to exercise a discretion, a court will not, by
mandamus, control such discretion, but only compel them
to act and exercise it. And this rule is embodied in our
statutes. Gen. Stat., Sec. 645, p. 640. High’s Ex. Le-
gal Remedies, Secs. 42, 48, and notes. Justices v. Hoo-
_denpyle, T Humph., 145. Morgan v. Commonwealth,
55 Penn. State, 456.

GaxTT, J.

The relator erected a highway bridge across the Platte
river, in pursuance of a contract, whereby the county
commissioners of Buffalo county stipulated that said
county should pay for that portion of the bridge which
lay in said county. When the bridge was completed, it
was accepted by the said board of county commissioners,
and opened to public use as a highway bridge; and the
board, having examined and audited the relator’s ac-
counts, did, on the 15th of August, 1874, adjudge the
sum of $19,577.50 to be dueand owing to the relator for
building that portion of the bridge which lay within
said county, and directed a warrant to be drawn upon
the treasurer of said county in favor of the relator for
the sum of $2,900.00, then undrawn of the bridge fand
levy for the years 1872 and 1873. The board have re-
fused to draw the warrant or to levy any bridge tax, and
the relator now applies for a writ of mandamus against
the respondents.

Oneground on which the allowance of the writ is resist-
ed on is, that on the third day of July, 1877, the board of
county commissioners, by proceedings then had as such
board, did reconsider and did “reject, rescind, and an-
nul? the settlement, audit, and allowance of the claim
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of the relator and the adjudication made in his favor on
the fifteenth of August, 1874. In the case of Brown v.
Otoe County, decided in this court, anfe p. 111, it was
held that in the audit, adjustment, and allowance or dis-
allowance of a claim against the county, the board acts
judicially, and its judgment in the matter i§ conclusive,
unless appealed from, or reversed on error in the mode
prescribed by law. Indeed, this seems to be the settled
rule according to the whole current of the aunthorities.
Aud it is also a well-established doctrine of the law
that the board can only exercise such powers as are es-
pecially granted to it, or as are incidentally necessary to
carry into effect the powers so granted. Siouz C. & P.
Ry. v. Washington Co., 3 Neb., 30. But there is no
power conferred by law upon the board to review, re-
verse, vacate, or set aside its former adjudication; and
therefore its proceedings, had on the third day of July,
1877, rejecting, rescinding, and annulling the adjudica-
tion of the relator’s claim, were without authority, and
were not merely voidable, but simply void.

Another ground on which the allowance of the writ is
resisted is, that the board had no authority in law to
contract with the relator for the erection of the bridge,
and that as his claim or demand against the county ac-
crued on acconnt for building the same, the board had
no authority to audit and allow the claim, and therefore
the adjudication of the same does not conclude the re-
spondents in this action, for the reason that the same
was without authority and void. But the subject mat-
ter of this defense was litigated and determined in the
injunction case of W. L. Dayton v. The Board, and the
relator, which was brought to this court on error by the
relator. In that case the decree of the district court was
reversed, and a final decree was rendered in this court in
favor of the relator. See anfe p: 192. And in that case
the validity of the adjudication in favor of the relator,
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and the contract to build the bridge, were directly in issue.
and determined. And it will not be denied, as a general
rule, that the judgment of a court or tribunal, having
proper cognizance of the subject matter, is conclusive be-
tween the parties and their privies when the same matter
comes in question in the same or in another court. Nor
is it essential that in such case there must be the identical
persons or parties to the action. If they are substan-
tially the same it is sufficient. Hence, this second mat-
ter of defense is 7es adjudicata, and the respondents
are estopped from inquiry into the validity of the former
adjudication of the relator’s claim. 2 Burr, 668. 3 East,
846. IFrench v. Neal, 24 Pick., 61. Case v. Reeves, 14
John., 82. @reen v. Clarke, 2 Kern., 343. Dawvis v.
Milburn, 4 Towa, 246. Fishliv. Fishli, 1 Blackf., 360.
Castle v. Noyes, 14 N. Y., 335. Swift. Ev., 10. Bac.
Abr. Ev,, F.

It is admitted that there is “undrawn and unexpend-
ed-of the taxes levied heretofore for bridge purposes in
said county the sum of $1,922.25,” and that for the year
1877, no bridge tax was levied. It is also admitted that
on demand by relator the respondents refused to draw a
warrant in his favor upon the treasurer for this undrawn
and unexpended bridge fund, or to pay the amount ad-
judged to be due to him; and it is further admitted that
the respondents refused to levy a bridge tax to pay the
debt so adjusted in favor of the relator. Now as the
$1,922.25 of bridge fund is undrawn and unappropria-
ted, the relator is unquestionably entitled to his warrant
for that amount on account of his debt.

The “act concerning counties and county officers ”
confers on the board the power to examine and settle
all accounts of receipts and expenditures of the county,
to allow all accounts chargeable against the county,
“and when so settled, county warrants may be is-
sued therefor as provided by law.” In Tke King v.
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The Inhabitants of Derby, Skinner, 370, the court held
that “ may, in the case of a public officer, is tanta-
mount to shall, and if he does not do it, he shall be
punished upon an information.” The rule is, that where
power is given to public officers in the permissive form
of language, “ whenever the public interests or individ-
ual rights call for its exercise ” it is peremptory. “ What
they are empowered to do for a third person the law re-
quires shall be done. It is placed with the depository to
meet the demands of right and prevent a failure of jus-
tice.” Supervisors v. United States, 4 Wallace, 440,
and cases cited. It was therefore the positive duty of
the board to have issued this warrant when the relator
demanded the same.

But it is not so clear that it was the duty of the board
to issue warrants for the balance of the relator’s adjudi-
cated claim. For it is admitted “that, except as afore-
said, all the levies of taxes in said county previous to
the year 1877 for bridge and road purposes had been ex-
hausted by warrants against them for the full amounts
authorized by law.” And section twenty-four of the
‘“act concerning counties and county officers,” provides
that ““it shall not be lawful for any warrant to be issued
for any amount exceeding in the aggregate the amount
levied by tax for the current year.” And section twenty-
six makes the commissioners personally liable for war-
rants issued in excess of the levy of the current year.
And as there was no bridge funds against which war-
rants could be drawn, except the $1,922.25, we think
the board had no authority to issue any in excess of that
amount,

But when a claim chargeable against the county
is examined and settled by the judgment of the
board, such adjudication, unless appealed from or re-
versed in the mode prescribed by law, is conclusive and
must be paid. And in the case at bar, it seems there
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can be no doubt as to the duty of the board, for in ad-
dition to the fund derived from the road tax, to be ap-
plied specially to the construction and repairing of
bridges, Sec. 15, Chap. XLVII, Revised Statutes, enti-
tled “ Roads,” provides that “the county commissioners
may levy an additional cash tax for bridge purposes,
not to exceed five mills on the dollar of the assessed
value of all taxable property, to be levied and collected
as other taxes,”” the same to be exclusively applied to the
building and repairing of permanent culverts and
bridges. Although the language —may levy—is used in
the permissive form, yet, whenever individunal rights call
for the exercise of the power conferred by law, it is im-
perative.

In King and Queen v. Barlow, 2 Salk., 609, it is
held that “ when a statute directs the doing of a thing
for the sake of justice or the public good, the word may
is the same as the word skall.” See authorities before
cited. -

It was, however, urged in the argument that ‘it is
not the province of a mandamus to settle differences of
opinion between municipalities and claimants as to the
amount due for services rendered.” Thisis unguestion-
ably the correct rule. But the case at bar does not
come within it, for the reason that the relator’s claim
was settled and the amount was judicially ascertained by
the final adjudication of the board. And hence, it was
clearly the duty of the board to levy the tax prescribed
by law for bridge purposes, in order to raise the fund
against which warrants may be drawn to pay the bridge
debts of the county. This is a duty prescribed by the
law, and when the board refuses to perform it we can
find no reason why it shall not be compelled to do so.

It seems to us the correct rule is, that when a claim
against the county is finally adjudicated, and the law
clearly provides for the levy of a tax to pay such claim,
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and the board of county commissioners refuse to levy
such tax, the remedy is by mandamus to compel the
levy of the tax, and not to subject the county to costs of
litigation for the neglect of its officers. Covington v.
Dunken, 52 Ala., 28. Elmore v. Zeigler, 52 Ala., 227.
State v. Wilson, 11 Wis., 687. Carroll v. The Board,
28 Miss., 48.

The peremptory writ is granted to compel the respon-
dents to issue the warrant to the relator for the amount
of the $1,922.25 bridge fund undrawn and unexpended;
and also to compel the respondents and their successors
forthwith, and annually hereafter to levy the tax pre-
scribed by law, and issue to the relator, according to
law, his warrants against such tax levies until his debt
is paid. ]

WgeIT GRANTED.

ALEXANDER BAKER, ET AL., PLAINTIFFS IN ERROR, V.
Wirriam DAILY, DEFENDANT IN ERROR.

1. Bankruptcy: REPLEVIN OF PROPERTY FROM THE U. 8. MARSHAL,
In proceedings in bankruptcy in the United States district court,
the marshal, under a writ duly issued, seized a stock of goods
then in possession of a vendee of the alleged bankrupt, at the re
quest of the petitioning creditor, and upon his executing a bond in-
demnifying the marshal “against any damages, loss, or expense ”
incurred by taking the property. Thereupon the purchaser, by
an order of replevin issued from the state district court, took the
goods from the marshal, who made no defense, but suffered
judgment for damages to be entered against him on default—
which he paid. Held—That the state court had jurisdiction, and
that the damages adjudged could be recovered against the prin.
cipal and his sureties on the indemnifying bond. Held algo—
That by proper answer showing the authority under which he
took the goods, the marshal could have rendered it improper
and erroneous for the state court to have proceeded further with
the case.
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2 The possession of the goods by the marshal was
the possession of the court whose officer he was, and it was the
right of that court to determine whether that possession was
legal or not.

8. : WAIVER BY MARSHAL. But this right the marshal could

waive, and he did waive it by failure to answer.

4. Practice in Replevin: SERVICE OF ORDER IN. The failure
of the sheriff to serve a copy of the order of delivery upon the
defendant was not a fatal defect. It was an irregularity which
should have been taken advantage of, if at all, before trial and
judgment, for afterwards it is too late to do so.

: DAMAGES MAY BE ASSESSED BY THE COURT. A jury may
be waived and damages assessed by the court in actions in re.
plevin.

6. Damages. Anexpense incurred by the marshal in taking care
of the goods hile in his custody, but not paid until the day of
trial, was properly allowed as damage.

Error from the district court of Douglas county, the
case being as follows:

" In May, 1874, one John T. Edgar commenced pro-
ceedings in bankruptey in the U. 8. district courtof Ne-
braska, against one William Malchow, doing business at
West Point. The provisional warrant, under section
forty of the bankrupt act, was issued upon such proceed-
ings, directed to the defendant in error, as U. S. marshal
or messenger of said court, by which he was commanded
to seize and take into his possession the property of the
alleged bankrupt, Malchow. Upon attempting to obey
the command of this writ, he found what was sapposed
to be the property of Malchow in the possession of one
Charles Autzen. The property consisted of a stock of
hardware and machinery. Finding the property thus
situated, he refused to take possession unless indemni-
fied. Thereupon Edgar, with plaintiffs in error, Baker
and Hugus, as sureties, executed to Daily, as U. S. mar-
shal, an indemnifying bond, and Daily took possession
of the property in the hands of Autzen. ~ In June fol.

32
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lowing Autzen brought his action in replevin against
Daily and Crawford, who acted as store-keeper for the
marshal, in the district court of Cuming conunty. The
detendant Crawford answered, but before trial withdrew
it, and judgment was entered by the court as upon de-
fault against both defendants, Daily not having an-
swered. The summouns was served upon Daily, the
order of delivery was not. The court found the right of
property in the plaintiff, Autzen; awarded it to him,
and assessed his damages at the sum of $218.51, and
costs, taxed at $20.06, and rendered judgment accor-
dingly against both defendants. This judgment Daily
paid, and in June, 1875, brought suit to recover of Ed-
gar and his sureties, Baker and Hugus, upon the bond,
the sum of money paid by Daily upon the judgment of
the court of Cuming county, and also other items of ex-
pense, amounting to $214.20; upon which items he gave
credit of $40.00, paid by Edgar. One of the items
which went to make up this $214.20, was 3150 alleged
in his petition to have been paid Crawford, who acted as
his store-keeper at West Point, during the time he,
Daily, had the goods in his possession. Upon the trial
of the cause it appeared that this sum of money had not
been paid at the time of bringing suit, and was not paid
until December 4th, 1876, the day upon which the cause
was tried. Judgment below, was given in favor of
Daily, and Baker and Hugus, the sureties in the indem-
aifying bond, brought the cause up by petition in
error.

The bill of exceptionsstates that: ¢ At the time of the
bringing said replevin suit as aforesaid, and at the time
of the rendition of said judgment by the district court
of said Cuming county, the said proceedings in bank-
ruptey were still pending and undetermined in the dis-
trict court of the United States for the district of Ne-
braska.” The plaintiffs in error were not wotified of
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the pendeney of the suit in replevin and knew nothing
of it. The principal in the bond, Edgar, was notified
by Daily.

G. W. Ambrose, for plaintiff in error.

1. It was the duty of Daily, as messenger of the U. 8.
court, to seize upon the property of the alleged bank-
rupt, but he had no duty to perform as to the property
of any other person, and the fact that he seized the
property of Autzen made him a trespasser, and the
giving of the bond by the others, constituted them joint
trespassers with him, as was decided in Dawis v. New-
kirk, 5 Denio, 92. A suit might have been maintained
by Autzen against them all, but instead an action was
prosecuted against one alone, a judgment rendered
against him, which he has paid, and if this was an ac-
tion by the marshal for contribution from his co-tres-
passers, there is no question that he could not recover.
Public policy speaks loudly against it, and the law does
not recognize any of the rights or obligations of co-
partnership in an association for mischief. Peck v.
Ellis, 2 Johns. Ch., 181. Miller v. Fentor, 11 Paige,
18. Vosew. Grant, 15 Mass., 521. This of course, pro-
ceeds upon the theory that the parties obligated them-
gelves to indemnnify against an unlawful act. Ifa wil-
ful trespass was in contemplation at the giving of this
bond there could be no recovery even upon the bond.
Davis v. Arlidge, 3 Hill (8. C.), 170. Avery v. Halsey,
14 Pick., 174. Stark v. Raney, 18 Cal., 622. Is the
case changed at all when the marshal shall have done
an unlawful act upon his own motion, and then secks
to compel satisfaction for his damage out of bondsmen,
who, upon the face of their obligation, only desired him
to do a lawful act? Can there be any recovery over by
the marshal in such a case any more than when, at the
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inception, it was in contemplation by all to do an unlaw-
ful act?

2. The item of $150 paid Crawford upon the day of
trial, was not a proper item of damage in this suit. The
allegations of the petition as to damage, or payment of
money, were all denied, and it was error to allow proof
of the payment after bringing suit, or to render judg-
ment upon such. proof. The obligation on the part of
Daily may have been ineurred, but no recovery could
have been had against the sureties until he had been
damaged by being compelled to pay. This payment
must have been before suit, or else no recovery.

3. The order of delivery was not served upon Daily.
This was as much a requirement to confer jurisdiction
upon the court to render judgment against him in a re-
plevin case as the service of summons in a case upon a
promissory note. General Statutes, 553. Statute of
Wisconsin, 1857, page 611. _Abrams v. Jones, 4 Wis.,
806.

4. The damages were assessed by the court. It would
scem that the court has no power or authority in the
premises until the assessment of damages shall have
been made by a jury. General Statutes, 553.

5. The United States court having obtained the pos-
session of this property, and the cause being still pend-
ing therein, it was not competent for the court of
Cuming county to send out its mandate to take the pos-
session therefrom or out of the hands of its officers.
The remedy of Autzen was in that court alone, and the
court passing the judgment against Daily was without
jurisdiction. Hagan v. Lucas, 10 Peters, 400. Wal-
lace v. M’Connell, 13 Peters, 151. Taylor v. Carryl,
20 How., 583. Freeman v. Howe, 24 How., 450. Riggs
v, Joknson, 6 Wallace, 196. Amy v. Supervwors, 11
Wallace, 136.

6. If any, or all these propositions are true, then
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Daily had a good defense to the action against him. It
was his duty to have interposed this defense, and the
sureties to this bond, being neither parties or privies to
that suit, may impeach the judgment for any reason
which would have reversed the judgment upon writ of
error prosecuted by a party to the record. Downs v.
Fuller, 2 Met., 185. Leonard v. Bryant, 11 Met., 370.
Vose v. Morton, 4 Cush., 27. Griswold v. Stewart, 4
Cow., 457. Dawes v. Shed., 15 Mass., 7. Gookin v.
Sanborn, 3 N. H., 491. Hayes v. Scaver, T Me. (Green-
leaf), 237. Bridgeport Ins. Co. v. Wilson, 3¢ N. Y.,
9275. Thomas v. Hubbell, 15 N. Y., 405.

J. L. Webster and Jokn D. Howe, for defendant in

error.

1. There is no ground in this action to justify any
serions claim that defendant in error was a trespasser
within the meaning of the rule invoked by the counsel
of the plaintiff in error. When such an officer as a
United States Marshal, or a sheriff, is called upon by a
creditor to levy the process of a court upon property
held by a third party, as the property of the debtor, the
officer acts as the agent of the creditor. The bond of
indemnity given him by the creditor is valid, and can be
enforced, if the officer has acted in good faith; in other
words, if he did not act as a willful trespasser. We
hear of this point for the first time in the brief of coun-
gsel herein. There is no issue in the pleadings which will
authorize any such claim. The cases cited show the un-
founded character of the pretense in this behalf. Miller
v. Rhoades, 20 Ohio State, 494. Cole v. Parker,T Clark,
(Towa), 167. 2 Hill on Torts, 288 § 11.  Clark v. Fox-
croft, 8 Maine, 296. 17 Johns., 142. 5 Humph., 57
9 Met., 53. 87 Penn., 399. 40 Penn., 359. 7 Mass.
123. :
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2. The item of $150 was properly provable, and al-
lowed. Noble v. Arnold, 23 Ohio State, 264. Richard-
son v. Chorson, 10 Q. B., 756. Klein v. Thompson, 19
Ohio State., 569. Goodman v. Gay, 15 Penn., St., 188.
Bancroft v. Winspear, 44 Barb., 209.

3. That the state court has not the power to secure
to a citizen of the state a trial of .the right of property
in goods which he claims have been improperly seized
as the property of another, by process issuing out of a
tederal court, this court will be reluctant to admit. Buck
v. Colbath, 7 Minn., 310. Siford v. Beuty, 12 Ohio
State, 189. Howe v. Freeman, 14 Gray, 566. 1 Kent’s
Com., 411, 495. Clark ». Skinner, 20 John., 468.
Taylor v. Corryl, 2+ Penn. State, 259. Cropper
v. Coburn, 2 Curtis, 465. Dunn v. Vail, 3 Martin,
La., 602. Buck v. Colbath, 3 Wall.,, 334, 343, 347.
Christmas v, Russcl, 14 Wall.,, 69, 80. See the
dissenting opinion by Miller, in 6 Wall.,, 200, con-
curred in by the chief justice and Grier. The real
question here does not require the judgment of this
court upon the controverted point referred to. The
question is, whether, when the state court has exercised
the jurisdiction without objection, and rendered its
judgment, which has been satisfied by payment in good
faith, it is evidence of the “damage, loss, or expense,”
provided for in the bond. It is believed that even the
most ultra decision of the federal courts does not hold
that a judgment is void where the question as to the
jurisdiction has never been raised or passed upon by the
the state court, and when the jurisdiction has been ex-
ercised without objection and with permission. XNo
suggestion is made that the judgment is unjust; nothing
is pleaded here to show that there is any probability that
the litigation would have resulted differently if it had
been carried on in the federal court. Even if the juris-
diction of the federal court was paramount, can it be
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fairly claimed that such priority of right could not have
been waived; that the proceedings of the state court
stand for naught?

If all that is contended for by the counsel is sound
he must plead, specially, the want of jurisdiction.

Laxg, Cu. J.

The objection made to the judgment of the district
court for Cuming county is not valid. That court is
one of general jurisdiction. It had jurisdiction of the
person of the defendant, and also of the subject matter
of the action, as shown by the petition, and therefore the
judgment which it pronounced is binding upon all the
parties to it until regularly set aside.

1. It isvery likely that, had Daily chosen to do so, he
could, by proper answer, have shown a state of facts that
would have made it improper and erroneous for the court
to have proceeded further with the case. He was acting
under a writ duly issued from the federal court, whose
officer he was. His possession was in contemplation of
law the possession of the court, and it was the undoubted
right of that court to determine whether such possession
were lawful or not. Amy v. The Supervisors, 11 Wall.,
136. But this right he could waive, and he did waive it,
by neglecting to plead the authority under which he had
taken the goods as a defense to the action. While he
might have shielded himself by proper answer as against
the jurisdiction of the state court, this was not neces-
sary.to entitle him to the protection of the indemnifying
bond by which he was induced to make the seizure.
The state court was fully competent to decide all of the
questions involved in the case, and its judgment in the
premises is quite as conclusive as a like judgment pro-
nounced by the federal court would have been. Besides,
the plaintiffs are not in a situation to complain. Edgar,
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the principal in the bond, was duly notified by Daily
that the goods had been replevied, and he agreed to em-
ploy counsel to take charge of the case. Any defense
that Daily could have made was also available to him,
and it was his fault alone that it was not interposed.
Notice to the sureties of Edgar was unnecessary. His
liability under the contract is the exact measure of
theirs. It may be true even that some of the items of
damage allowed against Daily ought to have been re.
Jjected, but if so, it is now too late to question the cor-
rectness of the allowance then made.

II. It is further objected that the judgment in the
replevin suit is void. 1st. Because a copy of the order
of delivery was not served upon Daily, and 2d. For the
reason that a jury was not called to assess the damages.
As to the first of these objections, we: hold it to have
been a mere irregularity or omission not at all essential
to the jurisdiction of the court. The court acquired
jurisdiction over the person of Daily by the service of
its summons upon him; and over the property, by the
sheriff’ taking it into his possession under the order of
delivery. Daily was in court by virtue of the suminons,
and if it were desired to call in question the service of
the order of delivery, the proper time was before trial
and judgment, for afterwards it is too late to do so.

By the second of these obj:ctions it seems to be as-
sumed that, under no circumstances in a replevin suit
has the court the authority to assess the damages. And
8o the supreme court of Ohio seems to have held under
a statute just like ours so far as it affects this question.
Wolf v. Meyer, 12 Ohio State, 432. But this, unlike
most of the decisions of that court, is not at all satis-
factory, and we think fails to recognize the full scope of
another provision of the statute relative to the trial of
causes by the court. Section 296, of our code of civil pro-
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cedure, corresponding with Section 279, of the Ohio code,
provides that: “The trial by jury may be waived by the
parties in actions arising on contract, and with the as-
sent of the court, in other actions, in the following
manner:

“First. By the consent of the party appearing, when
the other party fails to appear at the trial by himself or
attorney.

“Second. By written consent in person, or by attor-
ney, filed with the clerk.

“Third. By oral consent in open court entered on the
journal.”’

An action to recover the possession of personal pro-
perty does not arise on contract, and it therefore falls
within the somewhat numerous class denominated in the
foregoing section, *other actions,” in which the waiver
of a jury depends upon the assent of the court. But
such assent will be presumed from the fact that the court
did assess the damages. The case against Daily came
within the first of the three sub-divisions of the section
providing the manner of waiver when but one of the
parties appears at the trial. In the case against Daily
the plaintiff was the only party present at the trial, and
he exercised the privilege of dispensing with the jury,
and permitted the court to decide all the questions of
fact necessary to a complete determination of the con-
troversy. We think this practice was clearly within the
statute, and fully justified, notwithstanding the decision
in Wolf v. Meyers, above cited.

III. Ttis also assigned for error that the court below
allowed to Daily as an item of damage, in addition to the
amount found by the judgment in the replevin suit, the
sum of $150, an expense incurred by him in taking care
of the goods while they were under his control, but
which he did not actually pay until the day of trial.
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We think this item was properly admitted under the
petition. It was very clearly covered by the bond, one
of the conditions being, that Edgar and his sureties, Ba-
ker and Hugus, should “hold the said United States
marshal, Daily, harmless, and afford him full indemnity
against any damages, loss, or expense” incurred by seiz-
ing the property in question. And the petition dis-
tinctly charges this item of $150 as a part of the neces-
sary expense to which Daily was put, “by reason of
taking possession of said property, pursuant to the re-
quest of the defendants, and under the protection of said
bond.” The fact that it was not actually paid until
after the commencement of the action on the bond is of
no consequence; he had incurred the indebtedness, and
that was a damage against which the bond was de-
signed to protect him. Noble v. Arnold, 23 Ohio State,
264.
We see no reason for disturbing the judgment, and it

is affirmed.
JUDGMENT AFFIRMED.

TaE StaTE, Ex REL J. J. JonEs v. Tre Counry Comms-
s10NERS OF LaNcasTErR Counry.

1, Township Organization: VOTES NECESSARY TO ADOPT
Section five, Art. X, of the constitution is mandatory; therefore
to adopt township organization il requires a majority of all the
legal voters of the county, voting at the general election, at which
the question is submitted.

CONSTITUTIONAL LAW. The act of February 16, 1877,
entitled “an act to provide for township organization,” embraces
several subjects not indicated by the title, and as these several
subjects are dependent on each other and form inseparable parts
of the same law, the whole act is unconstitutional and void.

OriciNaL application for a mandamus to compel the
county commissioners of Lancaster county to complete
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township organization in said county by dividing the
county into towns, appointing town officers, etec., as pro-
vided by an act of the legislature entitled *“ An act to
provide for township organization,” Laws, 1877, TL.
Further facts appear in the opinion.

M. H. Sessions, for the relator.

Section 11, Article III, of the constitution provides
that “no bill shall contain more than one subject, and
the same shall be clearly expressed in its title.”” The
first question that presents itself in the discussion of
this case is, is the act of the legislature under consid-
eration obnoxious to this provision of the constitution?
It will perhaps be contended that it is in this, to-wit:
that it contains more than one subject, inasmuch as it
provides for township organization, and also for county
government under such organization. This clause of
the constitution must be read in connection with Sec. 5,
Art. X, which provides that the “legislature shall pro-
vide by general law for township organization under
which any county may organize, whenever a majority of
the legal voters of such county, voting at any general
election, shall so determine.” Here we have the posi-
tive mandate of the constitution: for the legislature to
provide by general law ¢for township organization,”
thereby clearly indicating in the constitution that the
title to the act must be  for township organization.”

The whole system of township organization in this
country is well understood to embrace not only the
. township organization or government, but as well the
elements which compose the county government; and
the expression,  township organization,” in its popular
signification, would embrace both, notwithstanding the
two organizations are composed of the same material,
and essentially different in their effects; the act may,in
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a technical sense, embrace more than one subject, and
but one expressed in the title, yet they are so closely and
intimately connected by common consent, and the popu-
lar understanding of the phrase, and its general adoption,
that although the technical reading may bring it within
the letter of the constitution, it leaves it without the
spirit and intent of the same. This is not all. The
constitution not only provides that the legislature shall
provide by general law “for township organization,”
but the same mandate directs them to provide by gen-
eral law for township organization “wnder which any
county may organize.” Had not this law contained that
which it is contended makes it unconstitutional, the same
would not be perfect nor complete; neither would it have
answered the requirements of the constitution in re-
quiring the passage of the same. Board of Supervisors.
of Ramsey Co. v. Heenan, 2 Minn., 330, 339. Clinton
v. Draper, 14 Ind., 295. Brewster v. City of Syracuse,
19 N. Y., 116. :

The next question is, has the county of Lancaster
voted for township organization within the splrlt and
meaning of the constitution?

The difficulty arises in construing the clause whenever
@ majorty of the legal voters of such county, voting ot
any general election, shall so determine. Is this to be
literally construed according to the exact letter, regard-
less of the spirit of the same, when taken in connection
with other clauses of the constitution treating upon the
same subject matter? Or does it mean a majority of
all the legal voters of the county, voting on the question,
shall vote for the same?

In determining questions of construction, recourse
should first be had to the instrument itself, and see if
that is not its own best interpreter as to its true mean-
ing concerning doubtful clauses, and in that light let us
examine our constitution. In voting for township or-
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ganization, what is the thing involved, and what is the
first act the voter seeks to do? The answer is apparent;
to subdivide the county into townships—one form of
the division of the county, Now when you seek to di-
vide a county the constitution becomes its own inter-
preter on this question of voters or voting. Section
2, Article X, provides as follows: ¢ Nor unless a ma-
jority of all the legal voters of the county, voting on the
question, shall vote for the same.” That being the eri-
terion and the construction to be adopted, the question
was carried. Now let us examine section 3 of the same
article, which is treating of striking territory from, or
adding the same to any organized county; that provides
as follows: “ That no territory shall be added to any
organized county without the consent of the majority
of the voters of the county to which it is proposed to be
added.” Now if you adopt the construction contended
for in this case, and say that the proposition is not car-
ried, you have this anomaly in constitutional law, viz.:
of having three different tests of determining the same
question or principle, and each requiring a different con-
stitutional majority. If you desire to divide the county
you can do 8o by submitting the question to a vote of
the people, and if a majority of all the legal voters of
the county, voting on the question, shall vote for the
same the county is to be divided. Or if you wish to
add territory to your county, you can only do so by ob-
taining the consent of the majority of the voters of the
county to which it is proposed to be added. But if you
do not desire to do either of these things, and do wish
to have township organization, then another rule is
applied, and you must have a majority of legal
voters of such county, voting at any general election.
American Laws of Elections, § 445. First Parish v.
Stearns, 21 Pick., 153. Taylor v. Taylor, 10 Minn,,
107, 116. R. R. Co. v. Davidson Co., 1 Sneed (Tenn.),
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691. (illespie v. Palmer, 20 Wis., 544. St. Joseph
Township v. Rogers, 16 Wall., 664. Osburn v. Staley,
5 W. Va,, 85. Talbot v. Dent, 9 B. M., 534, 538.

8. B. @aley, for the respondents.

_ The mere statement of the facts in connection with
the requirement of the constitution would seem to be
decisive of the point at issue. The legislature is pro-
hibited from authorizing the adoption of “ township or-
ganization >’ in any county, unless “a majority of the
legal voters, voting at a general election, shall so determ-
ine.”” These words do not imply an acquiescence, or
negative sanction, or negative assent, inferred from ab-
sence, but a positive vote in the affirmative. " The number
of votes required is specifically named, and there is no diffi-
culty in ascertaining what that number is, since the law re-
lating to general elections (General Statutes of Nebraska,
page 354), provides the means or evidence by which the
exact number of legal voters of the county voting ata
general election may be determined, to-wit: the poll
books in which is recorded the name of each person
voting at the election. The People v. Brown, 11 111,
478. 1d. v. Wiant, 48 111, 263. State v. Winkelmeier,
35 Mo, 103. Id. v. Sutterfield, 54 Mo.,391. County
Seat of Linn Co., 15 Kan., 530. Central Law Journal
July 6, 1877, page 16.

The relator in this case relies principally on the de-
cision of the supreme court of Wisconsin in the case of
Gillespie v. Palmer, 20 Wis., 544, to sustain his view,
that only a majority of votes cast upon that question is
required. In that cace the language used in the act of
legislature was very different from the langnage of our
constitution and act. In this case a literal interpreta-
tion of the language used leads to no difficulty or ab-
surdity as'it would in that; and the distinction between



OCTOBER TERM, 1877. 479

The State, ex rel. Jones v. Lancaster County.

“a majority of the votes cast at an election,” and “a
majority of the legal voters voting at an election,” is
clearly shown in the opinion of the court in that case,
and to which reference is here made to sustain the view
of the defendants in this case.

The act is in conflict with section 11, Art. IIT. The
provisions of the constitution are mandatory, and must
be complied with, or the act embracing more than one
subject will be held inoperative and void. 8 West Vir-
ginia Reports, 588. 20 Ind., 490. 5 Neb., 305, 505.
-Cooley Const. Limit., § 148.

The act embraces more than one subject, to wit: 1.
Township organization. 2. County organization. 3.
Revenue.,

The legislature, by the constitutional provision before
quoted, is only authorized to *provide by general law
for township organization,” which both in letter and
spirit means, to make provision by general law to invest
the inhabitants or people of townships with certain cor-
porate powers, by which they may have and enjoy the
benefits arising from local government; giving them
power as a body politic to lay out and repair roads,
build their own bridges, take care of their poor, etc.,
etc., at their own expense, and in such manner as they
shall see fit.

In pursuance of this authority—which is -also a limi-
tation nupon legislative anthority—the legislature, by the
act in question, under articles 1, 2, 8, 4, 5, 6, 7, 8, 9,and
10, has made such provision.

By article two of said act the township corporation is
created with the usual corporate powers, its rights and
duties are defined, and a name is given to it. ¢ Town-
ship organization ” by this article is brought into exist-
ence “full fledged,” and endued with all its faculties and
powers. The other articles above specified, make pro-
vision for the exercise of the corporate powers, rights,

’
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and duties conferred and imposed by said article two;
and all these provisions are germane and incidental to
the subject, and are properly connected therewith. If
the legislature had ceased to act at this point, the bill
would have contained but one subject, and the same would
have been clearly expressed in its title.

Did the convention, or the people of this state, who
adopted this constitutional provision on the subject of
“ township organization” mean anything else than the
words used indicate? If not, and the legislature has
legislated upon this subject as well as one or more other
subjects in the same bill, then the act is void.

This provision of the constitution was borrowed from
the state of Illinois, as every one knows. The legislature
of that state has given to it the interpretation we con-
tend for, which is evidenced by the revised statutes of
Iilinois, 1874, in which, under two different chapters,
will be found the law of that state on the subject of
“township organization’ and “county organization
respectively. The interpretation of “ township organi-
zation ” by the legislature of Illinois has never been
questioned in the courts of that state, and it is but rea-
sonable to say, that when we borrowed from that state
our constitutional provision, we also accepted its inter-
pretation and meaning as defined by her legislature. See
Sedgwick on Statutory and Constitutional Law, pages
412 and 413, and authorities there cited.

That portion of the constitutional provision, there-
fore, which imposes upon the legislature the duty of
« providing by general law for township organization,”
means just what it says, no more, no less; the words fol-
lowing that clause refer only to what the people of any
county may do under, or with reference to such a gen-
eral law, if they shall so determine. See The American
Cyclopzdia, vol. 15, p. 828, “ town.”

When we eliminate from the act in question the sub-
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jects of county organization and revenue, the act is still
broader than its title. The title being “to provide for
township organization,” it in no manner indicates or ex-
presses the provisions of the act in respect to the discon-
tinuance of © township organization’’ and other provis-
ions under article 16, relating to the same, as well as the
re-enactment of the general law now in force, the election
of county commissioners at a special election in January
following, etc., ete. , '

When parts of a statute are unconstitutional, and
other parts valid, the former being evidently designed
as an inducement to the latter, so that the whole taken
together warrant the belief that the legislature would
ot have passed the valid parts alone, then the whole
act should be held inoperative and void. 13 Wis., 450.
2 Gray, 84. 22 Cal,387. 383Cal, 212. 14 Mich., 276.
5th Ohio State, 497. 25 Conn., 290.

GanTT, J.

The question of township organization was submitted
to the vote of the legal voters of Lancaster county, at
the general election held on the sixth of November,
1877, and a majority of the votes cast on that question
were in favor of such organization. But the county
commissioners refused to complete the township organ-
ization as required by the act of February 13, 1877, and
in their answer to an alternative writ of mandamus
against them they deny that the township organization
was adopted by a majority of the legal voters of the
counnty, voting at said general election, and aver that the
act is unconstitutional, inoperative, and void. By stip-
ulation of the parties it is admitted that 2,451 legal vo-
ters of the county voted at the general election; that 952
votes were cast in favor of township organization and
601 votes were cast against such organization. It there-

33
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fore required 1,226 votes to constitute a majority of all
the voters who voted at such election. The decision of
the first question raised by the answer depends on the
construction which must be given to section five, article
X, of the constitution, which declares that: “The legis-
lature shall provide by general law for township organi-
zation, under which any county may organize when-
ever a majority of the legal voters of such county, voting
at any general election, shall so determine.”

It is the province of a written constitution to establish
fundamental maxims and fix rules of proceeding which
are usually looked upon as material to be done, and to
be regarded in the light of limitation upon the powers
to be exercised; and therefore it is said that in the
construction of a constitution “its terms must be taken
in the ordinary and common acceptation, because they
are supposed to have been so understood by the framers
and by the people who adopted it.” In Oakley v. As-
pnwall, 3 N. Y., 568, Bronson, J., in reference to the
construction of a constitution, said his “rule had been to
follow the fundamental law as it is written regardless
of consequences,” and that “if the legislature or the
courts undertake to correct defects by forced and unnatu-
ral construction they inflict a wound upon the constitu-
tion which nothing can heal. One step taken by the
legislature or the judiciary, in enlarging the powers of
the government, opens the door for another which will
be sure to follow; and so the process goes on until all
respect for the fundamental law is lost, and the powers
of the government are just whatever the authority pleases
to call them.”

In the application of these principles to the above
provision of the constitution, it may be remarked, in the
language of Emmot, J., in People v. Lawrence, 36 Barb.,
186, that it would be found upon full examination to
be difficult to treat any constitutional provisions as
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merely directory and not imperative;” and certainly
when the words are not used in a strictly technical sense,
the only safe rule is to follow the fundamental law as it
is written. In the section quoted, the language admits
of but one meaning, and that is imperative in its opera-
tion, and therefore it seems to me quite clear that to
adopt the township organization there must be an af-
firmative vote of a majority of all the legal voters, voting
at the general election.

In the case of Z%e People v. Brown, 11 IlL, 479., in
the construction of a similar constitutional provision, the
court say that it ‘“is free from all doubt or uncertainty.
The language is clear and explicit, and admits of but one
meaning. It does not mean a majority of those voting on
the question to be submitted, but a majority ofall the legal
voters of the county,” and that the right to organize de-
pends on an affirmative vote of such majority. People
v. Wiant, 48 111., 266. State v. Winkelmeier, 35 Mo.,
108. County Seat of Linn County, 15 Kansas, 530.

In Bayard v. Klinge, 16 Minn., 249, it is held that
when the constitution provides that a question must be
submitted to a vote of ¢ the electors of the coanty,’’ and
requires “a majority of such electors voting thereon,”
it means a majority of the electors who vote at such elec-
tion, and not merely of them voting on the particular
question. It is, however, true that in California, Ohio,
and Wisconsin a different rule of construction has been
adopted; but when these courts attempt to apply to the
construction of constitutions the rules which distingunish
directory and mandatory statutes, they certainly tread
on very dangerous ground, and as observed by an emi-
nent jurist, although there may be “very strong motives
. for declaring the law to be what it is not,’ yet it
would have been interesting and useful if either of these
learned courts had enumerated the evils that must be
placed in the opposite scale when the question is whether
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a constitutional rule shall be disregarded, not the least
of which is the encouragement of a disposition on the -
part of legislative bodies to set aside constitutional re-
strictions, in the belief that if the unconstitutional law
can once be put in force, and large interests enlisted un-
der it, the courts will not venture to declare it void, but
will submit to the usurpation, no matter how gross and
daring.” Cooley’s Const. Lim., 73, note.

No doubt, as in the courts referred to, there will al-
ways be some plausible reason for latitudinarian con-
struction. It may be urged on the ground that some
real or supposed evil may be avoided, or some real or
supposed good may be obtained. But will not yielding
to such influences gradually undermine and finally over-
throw the constitution? Indeed, if legislatures and
courts may, under such rule of construction, *“depart
from what is plainly declared in the constitution, the
people might well despair of ever being able to set any
boundary to the powers of the government.”

I think that section five, article X, of the constitution
must be construed according to the plain meaning of the
words used, and that the language employed therein is
mandatory; and therefore, as the affirmative vote on the
question submitted was less than a majority of all the
legal voters, voting at the general election, the proposi-
tion to adopt township organization was defeated.

The second question raised by the answer is, whether
the act is unconstitutional, inoperative, and void. The
constitution declares that “mno bill shall contain more
than one subject, and the same shall be clearly expressed
in the title.”” This provision is mandatory; and accor-
ding to the whole current of authorities, it seems clear
that it not only requires the purpose of the act to be
correctly indicated by the title, but that it must control
the effect and operation of the law, and exclude every
thing which is not within the purpose indicated by the
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title. It is, however, not the intent of the constitution
that each subject of legislation shall be divided into
separate acts so far as the subject is capable of division,
but that the subject matter of each part or section of the
law must be germane to the primary object of the bill,
which is denominated by the constitution as the subject
of the act.

Another principle in the interpretaion of a constitu-
tion is, that presumptions will always be in favor of the
constitutionality of the law, when its object and provis-
ions are within the acknowledged powers of the legis-
lature; and therefore the power of the courts to declare
a legislative act & nullity because it infringes on the con-
stitution should be “exercised with extreme caution,
and never when a serious doubt exists as to the true in-
terpretation of the provision alleged to be repugnant.”
But the court is required to declare what the law is in
the case which comes before it; and hence if the legislative
department infringe the constitution in such case, the
duty of the court, though it may be delicate and un-
pleasant, is a plain one, regardless of consequences. It
is the duty of the court to regard the constitution, which
is the fundamental law and superior to the ordinary act,
and the constitution, and not such ordinary legislative
act, must govern the case to which both apply. These
general rules are deduced from the authorities, and seem
to be well-established principles in the construction of
statutory law; and with these in view, the act in ques-
tion will be examined. :

The title to the act is “An act to provide for township
organization.” This title is very restrictive; it includes
only township organization, and it will not be urged
that the court can enlarge the scope of the title. On
the contrary, it is said that “the constitution has made
the title the conclusiveindex to the legislative intentas to
what shall have operation,” and as the legislature * may
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make the title to an act as restrictive as they please, it is
obvious that they may sometimes frame it as to pre-
clude many matters from being included in the act which
might with entire propriety have been embraced in one
enactment with the matter indicated by the title, but
which must be excluded because the title has been made
unnecessarily restrictive.”” Cooley, Const. Lim., 149.

Now notwithstanding the very restrictive terms of the
title to the act in question, yet it not only contains pro-
visions in regard to township organization, but it also
provides for county organization and defines its cor-
porate powers; it determines the number of county of-
ficers, defines their duties, provides for their election,
and limits the terms of their respective offices, and it
also materially amends and changes the general revenue
laws; and all these various subjects of legislation are
contained in the body of the law, and are so intermixed
and connected that all those portions of the act not em-
braced within or indicated by the title “cannot be re-
jected and leave a complete and sensible enactmeny
which is capable of being executed.” Indeed the second
section of the act makes the whole law but one system,
for it provides that the county voting in favor of town-
ship organization “shall be governed by and subject
to the provisions of this act.” " In Mewherter v. Prace,
11 Ind,, 200, the title to an act was, “ an act concerning
promissory notes and bills of exchange,”” and the court
say: “We have seen that the title to the act under con-
gideration is limited to promissory notes and bills of ¢x-
change. Its language is very explicit, and we know of
no rule of construction by which it can be extendeu as
to embrace instruments of writing other than those
which it expressly names.” Soin the case at bar, the title
is limited merely to township organization, and there is
no rule of construction by which it can be enlarged so
as to embrace the other subjects contained in the law,
and not expressed or fairly indicated in the title.
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In The State w. Perry Co., 5 Ohio 8t., 507, the law
submitted the removal of the county seat to a vote of
the electors of the county, but the act contained another
subject, making the two dependent on each other. The
court said in subsfance that the second subject, not indi-
cated in the title, was such as would naturally influence
the vote upon the adoption or rejection of the first, and
would be a fraud upon the electors of the county to procure
the adoption of the first by means of the second subject, and
then declare it void. This would be allowing the second
to accomplish its purpose, giving vitality and effect to
the first, which without it would never have been adopted.
The provisions of both are made equally to depend
upon the result of the election; they were submitted by
the legislature collectively to the voters of the county,
and could only be passed upon as @ wkhole, and they
must stand or fall together, and therefore both parts of
the act must be held to be unconstitutional. So in the
case at bar, township and county organizations and a
change in the general revenue laws are submitted by
the legislature collectively to the voters of the county,
and could only be passed upon as a whole, and therefore
they must all fall together. However, the rule is not to
be questioned, that when the part of an act which is
clearly expressed by the title is not dependent on that
which is unconstitutional, and is complete in itself and
capable of being executed, it will be maintained; but
where the different portions of the act form inseparable
parts of the same system, and some portions are uncon-

- stitutional, the whole law is invalidated by the uncon-
stitutionality of such parts. Campan v. Detroit, 14
Mich., 276. Lathrop v. Mills, 19 Cal, 513. State v.
Perry Co., 5 Ohio 8t., 497. Oatman v. Bond, 15 Wis.,
90. Reed v. Omnibus, 33 Cal., 212. The act under con-
sideration clearly comes within the latter rule, and
therefore it must be held inoperative and void.
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The case of The Board of Supervisors v. Heenan, 2
Minn., 339, which was very much relied on by counsel
for relator, cannot be approved for several reasons. It is,
however, only necessary to state that the decision of that
case seems to rest mainly upon ¢ popular understand-
ing” and “custom;”” and also upon the theory thata
“gsegment” of each township government will “aggre-
gate and form the county government.” This latter re-
sult certainly cannot follow in our state, for the county
organization is separate from that of township, and none
of the county officers constitute a “segment” of the
township organization except the supervisors, in case
township organization should be adopted as indicated
by the act in question.

The writ of mandamus must be denied.

‘Wrir DENIED.

A. J. McCUNE, PLAINTIFF IN ERROR, V. JoEN D. THOMAS,
DEFENDANT IN ERROR.

1. Conflicting Testimony. NEW TRIAL. Where there is con-
flicting testimony, aithough the court may incline to the opin-
ion that the result of the trial ought to have been somewhat dif-
ferent from that reached by the jury, this is not a good reason
for setting aside their verdict.

If testimony is conflicting, it is within the pro-
vince of the jury to determine what portion shall be received,
and what rejected. The court may lay down rules bywhich the
credit of witnesses may be tested, but the application of those
rules should be left entirely to the jury.

Ereor to the district court for Douglas county. Tried
below before Savack, J.

Baldwin &. Snythe, for plaintiff in error.

A. N. Ferguson, for defendant in error.
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Laxg, Cu. J.

The action in the court below was brought by the de-
fendant in error upon an account for money loaned, labor
performed, and for certain articles of personal property
sold and delivered to the plaintiff in error, on which
there was claimed to be due the sum of $816.50.

The answer filed by the plaintiff in error, after deny-
ing that he was indebted in any amount whatever, ad-
mitted considerable dealings between the parties, and
gave what was claimed to be a correct statement of the
accounts, both debits and credits, as they actually oc-
curred. In this statement Thomas is credited, substan-
tially of items claimed by him in his petition, with
$375.50, but on the whole giving a balance in McCune’s
favor of $440.50. To this there was a reply which put
in issue the whole of McCune’s claim against Thomas,
so that, as the pleadings stood, had no testimony been
produced by either party, Thomas would have been en- -
titled to a judgment for at least $375.50, in his favor.

It is contended on the part of each of these parties
that the account of the other was “false and untrue,”
and “ trumped up,” which to a certain extent, judging
from the testimony, was very likely true. At all events,
after a very fair trial, to which no objection is made on
account of any ruling of the court, the jury seem to
have reached that conclusion, and therefore, disallowed
many items in both accounts, returning a verdict in favor
of Thomas for $491.77. Itis now urged that this ver-
dict is not supported by the evidence; and this is the
only ground on which it is sought to reverse the judg-
ment of the district court.

Without undertaking a review of the testimony, it is
not improper to say, of that given by the parties them-
selves, that its reconciliation is impossible. It is true
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that, in some of the minor portions of it, each is in a
measure supported by other witnesses, or by some at-
tendant circumstance throwing light upon certain of
their transactions. It is therefore a case in which it
would probably be impossible for either j udge or jury to
reach a conclusion in which the mind would rest com-
pletely satisfied that entire justice had been done.

It may well be remarked of this, as we said in the case
of Blackburn v. Ostrander, 5 Neb., 219: “Itis a case
peculiarly suited to a jury trial, wherein the character
and appearance of the witnesses, as well as the words they
utter, can be considered and weighed by twelve of their
fellow citizens,” ete. And although we might incline to
the opinion that the result of the trial ought to have
been somewhat different from that reached by the jury,
this is no good reason for setting aside their verdict.

When in a jury trial, as in this case, it is found to be
impossible to reconcile and give full eredit to all of the
testimony, it is clearly within the province of the jury
to determine what portions shall be received and what
rejected. The court may lay down the rules by which
the credit of a witness may be properly tested, but the
application of these rules should be left entirely to the
jury. And it is only where it is manifest that such in-
structions have been disregarded, and the verdict is
wholly unsupported by the evidence that the court may
properly interfere and grant a new trial. To hold other-
wise would be a practical extinguishment of the right of
trial by jury.

J ODGMENT AFFIRMED.,
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OrristiaN TEMPLIN, AND OTHERS, PLAINTIFFS IN EREOE,
v. CHARLES SYNDER, DEFENDANT IN ERROR.

New Trial: JURISDICTION OF JUSTICES OF THE PEACE. A justice
of the peace has jurisdiction to grant a new trial only when it is

shown “that the verdict was obtained by fraud, partiality, or
undue means.”

Error to the district court for Seward county. Tried
below before Post, J ’

The action was commenced before John N. Edwards
8 justice of the peace, by Charles Synder against Chris-
tian Templin, ¢z al., for damages sustained for the al-
leged wrongful conversion, by the said Templins, of cer-
tain goods and chattels, claimed to belong to said Synder.
October 2, 1876, the cause was tried to a jury, who re-
turned a verdict for the Templins, and in whose favor
the justice rendered a judgment accordingly. Synder
immediately filed a motion to set aside the verdict on
the alleged ground that the jury, after the cause was sub-
mitted, and they had retired to deliberate upon and had
agreed upon their verdict, but before returning into
court with the same, separated for the space of about one
hour. No evidence was introduced to support the motion,
but the motion was sustained by the court, and the Tem-
plins excepted. The cause was set for trial on the tenth day
of October, at which date the Templins appeared specially
and filed a motion to dismiss the cause, for the reason
that the court had no jurisdiction of either the subject
matter or of the defendants, which motion was over-
ruled, and an exception noted. The Templins refused
to appear further, and the canse was then tried to the
court, and judgment was rendered against the Templins
for $59.35 and costs, taxed at $29.08. The Templins
prosecuted a petition in error to the district court, and at
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the November term, 1876, of said court, the petition in
error was overruled, and the judgment of the court below
was set aside at the costs of the plaintiffs in error, taxed at
$9.45. At the next term of said court Synder filed a
motion to correct the journal entry in said cause; the
same was sustained, and judgment rendered against the
Templins for $59.35 and costs, taxed at $38.56. The
Templins excepted, and brought the cause here upon a
petition in error.

C. L. Lewis and Norval Bros., for plaintiffs in error,
cited the General Stat., 682, Sce. 983. Sioux City &
Pacific B. B. Co. v. Washington Co., 3 Neb., 41.
Reynolds v. Stansbury and Burch, 20 Ohio, 853. Cozv.
Groshong, 1 Pinney’s Wis. Rep., 807. Supervisors v.
LeClere, 3 Pinney, 327. Firmstone v. Mack, 49 Pa.
State, 887. 5 Amcrican Reports, 253. '

Lowley & Leese, for defendant in error.

Laxz, Cu. J.

There was no authority for the granting of the new
trial in this case. As we had occasion to show in the
case of Cox v. Tyler, decided at the present term, the
jurisdiction of a justice of the peace in the granting
of new trials is fixed by statute, and is confined to cases
wherein, on motion, itis shown to his satisfaction “that
the verdict was obtained by fraud, partiality, or undue
means.”’

This case does not come within that rule, for no show-
ing of that sort was even attempted. The action of the
justice complained of was therefore wholly unauthor-
ized, and the judgment finally rendered erroneous. For
these reasons the judgments of both the district court
and the justice of the peace are reversed, and the cause re
manded to the last named court, with instruction to enter
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judgment on the original verdict, on motion of the
plaintiffs in error, and notice to the adverse party or his

attorney.
REVERSED AND REMANDED.

Wmriam H. REED, PLAINTIFF IN ERROR, V. PHILANDER
E. BEARDSLEY, DEFENDANT IN ERROR.

1. Pleading: AMENDMENT OF. When on a trial of an action
commenced against the members of a partnership, as such, it is
discovered that the transaction was reaily with a single member
of the firm in his individual capacity, the court may permit an
amended petition to be filed changing the title and form of the
action accordingly. ’

8. Declarations of Agent: WHEN INADMISSIBLE. A trustee
holding the legal title to land merely for convenience of transfer
in case of sale, and who deeded it to a vendee by direction of the
owner by whom the sale was made, cannot bind the vendor by
declarations respecting the consideration. A conversation had
between the vendee and such trustee concerning the considera-
tion, in the absence of the vendor, is aot admissible in evidence
against him. ’

3. Agreement to Exchange Lands: MEASURE OF DAMAGES
ON A FAILURE TO PERFORM. Onan agreement to exchange lands,
if one of the parties performs the contract on his part by con-
veying, and the other neglects to dc so, and finally puts it out of
his power to perform, the true measure of damages .s the value
of the property conveyed.

L. Practice: INSTRUCTIONS TO JURY. If an instruction be re-
quested, abstractly correct, bu not based upo ihe evidence, it
may be rejected.

Error to the district court for Lancaster county.
Tried below before Pouxp, J., and a jury. Verdict
against Reed for $850. Judgment. Motion for a new
trial overruled. Exceptions, and cause brought up by
petition in error. The facts are sufficiently stated in the
opinion.

N. 8. Scott, for plaintiff in error.
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1. The court could not lawfully permit the amend-
ment in this action. ZLake v. Morse, 11 111, 587  Locke
v. Daugherty, 43 Penn. State, 88. Burr v. Ross, 19
Ark.,, 250. Peck ». Sil; 3 Conn., 157. Atkinson
v. Clapp, 1 Wend., N. Y., 71.

2. The court should have instructed the jury to find
whether or not the plaintiff agreed to receive other land
in exchange for the land conveyed to the defendant.
Hill . Hobart, 16 Me., 164.

8. The court should have allowed the jury to de-
termine the amount of damage the defendant sustained
.in consequence of the plaintiff’s breach of contract, and
set off the amount in the action.

4. The contract for the exchange of land to the plain-
tiff was so far executed as to render it valid and binding
upon the plaintiff. Harris v. Knickerbocker, 5 Wend.,
N.Y,, 638. Phillipsv. Thompson, 1 Johnson Ch., N.
Y., 181. Parkhurst v. Van Courtland, Id., 274.

5. The measure of damages for the breach of con-
tract to exchange land is the difference in the value of
the premises agreed to be exchanged. Fagen v. Davison,
2 Duer.,, N. Y., 153.

6. The recovery in this action should not have been
for the unpaid price of the land sold by the plaintiff,
but for the value of the land agreed to be conveyed.
Rutan v. Hopper, 29 N. J. [5 Duteh], 112.

Lamb, Billingsley & Lambertson, for defendant in
error. :

1. The court did not err in allowing the amendment.
Laws of 1875, 35. Bonsteel v. Vanderbilt, 21 Barbour,
26. Mann v. Marsh, 35 Barb.,70. Lamkin v. Chisom,
10 Ohio State, 451. Hinkle v. Davenport, 38 lowa,
335. @etty v. Spaulding, 1 Hun. (N. Y.), 115. Dizon
v. Dizon, 19 Towa, 512.
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2. There was no error committed by the court in in-
structing the jury that the sale by plaintiff in error of
the West Mills property, and all interest he ever had in
the same, was a waiver of the right to convey land to de-
fendant in error in payment of defendant in error’s
claim. If there was an agreement to convey land in
payment, there must be either an actual conveyance or
a tender of conveyance, and the tender kept good.

3. The measure of damage is the value of the land
sold and conveyed by defendant in error to plaintiff in
error. Bassett v. Bassett, 55 Maine, 127. FEaton v.
Redick, 1 Neb., 309. Hurd v. Deemy, 16 Ill., 492.
Newcomb v. Brackett, 16 Mass.,, 162. Brown on Stat-
ute of Frauds, sec. 118.

Laxz, Cnu. J.

I. The action in the court below was commenced
against the plaintiff in error jointly with Eugene Reed and
Lucius F. Reed, as members of the firm of Reed Bro’s.
Issue being joined the case proceeded to tr'al, when it
was discovered that the transaction constituting the sub-
ject of the complaint was not had with the partnership,
but with William H. Reed alone. The court,on motion,
permitted an amended petition to be filed, conforming
to this view of the case, upon which issue was joined,
and the case tried. The allowing of this amendment is
the first ground of error to be noticed.

This amendment was clearly within the discretion of
the court, and was properly allowed. Section 144 of the
code of civil procedure covers a case of this kind. By
it the court is authorized: “Either before or after judg-
ment, in furtherance of justice, ¥ * * * toamend
any process, pleading, or proceeding by striking out the
name of any party, or by correcting a mistake in the
name of the party, or by inserting other allegations
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‘material to the case,” ete. A discretion of wider range
could hardly be given to the court, and, in this instance,
certainly, the manner of its exercise shows no ground
for complaint.

II. The object of the action was the recovery of a
balance of the consideration alleged to be due from the
plaintiff in error for the sale of a farm. The answer
admits the conveyance of the farm, but alleges that the
agreed consideration, in addition to the payment of an
incumbrance of about $350, concerning which there is
no dispute, was his agreement to purchase, for the de-
fendant in error, an undivided one-third part of about
five acres of land in Seward couuty, known as the ¢ West
Mills property,” in which the plaintiff in error already
owned an interest, and which they were to improve and
operate together

Although it is denied by the reply, there is some
testimony tending to prove that the defendant in error
was to take an interest in the West Mills property in ex-
change for his farm, but whether it was to have been a
one-third, or a one-half interest, it is impossible from
the testimony to determine. The plaintiff in error
swears it was a one-third, while the defendant is equally
positive that it was a one-half interest. The defendant
denies most positively that he was under any obliga-
tion whatever to take the mill property, and, in the con-
flicting state of the testimony, it is quite uncertain
whether he was or not.

However, from the fact that when the plaintiff in error
received the conveyance of the farm he did not own the
interest in the West Mills property, which he says he
was to give in exchange, and that, when a long time
afterwards, he obtained the title, he took it in his own
name, and at no time offered or showed the least dispo-
sition to transfer it to the defendant in error, and has
finally put it out of his power to do so by conveying the
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entire property to another person, it would certainly
seem either that such was not the agreement, or that his
right to so pay for the farm was voluntarily abandoned.

As the case stood before the jury, even if we give the
fullest credit to the plaintiff’s testimony, he was in the
attitude of having obtained from the defendant a farm
worth at least twelve hundred dollars, for which he had
paid only about $350, leaving the balance, together with
quite an amount of interest, wholly unprovided for. If
the balance of the consideration were payable, as he as-
serts in his answer, and he expected to insist upon that
mode of payment, he should have evinced a disposition
to hand it over instead of first neglecting and finally
putting it out of his power to do so. The objection
that the verdict is not supported by the evidence cannot
be sustained.

ITI. At the time of the conveyance of the farm, and
for awhile before, the title was in Joseph Beardsley, a
brother of the defendant, it having been placed there
merely for convenience of transfer in case of sale. It is
assigned as one of the grounds of error that the court
excluded from the jury a conversation that took place
between the plaintiff and Joseph Beardsley when he ex-
ecuted the deed in regard to the consideration for which
it was made. This conversation was clearly inadmis-
sible. Joseph was not the agent of the defendant in error
in making the contract of sale; he was merely the trustee,
with no power bat the single one of holding the legal
title, and of transferring it to whomsoever his brother
should direct. Under these circumstances there is no
rule by which his declarations, in the defendant’s ab-
sence, respecting the consideration which the vendee was
to pay, would be admissible. It was not error to exclude
this testimony.

IV. It is also claimed that the court erred in one of
34



498 SUPREME COURT OF NEBRASKA,

Reed v. Beardsley.

the instructions given to the jury. This instruction
was in substance that although it was the agreement that
Reed was to pay in part for the farm by conveying to
Beardsley an interest in the West Mills property, yet if
he had put it out of his power to do so by a sale and
conveyance to another, he was liable for the price at
which the farm was put into the trade, less the amount
which he had paid to remove the incumbrance.

In a case like this the true measure of damages is the
value of the property conveyed: therefore the instruction
was not technically correct. But, under the testimony,
the plaintiff in error has no reason to complain. There was
testimony to show that the farm was put in at $1,200, and
there was not a syllable to show that its actual value
was less than that. Indeed, there was no testimony by
which the jury would have been justified in reducing
the damages below the amount which they returned.
The only cause for complaint is with the defendant, in
not being allowed interest on the $850, to which he was
clearly entitled; but he does not complain. Bassett v.
Bassett, 55 Me., 127.

V. Itisclaimed farther that there was error in the
refusal of the court to give two instructions requested
for the plaintiff. We think that these requests, although
abstractly correct, were based upon an entire misconeep-
tion of the effect of the testimony. It was not shown
that Beardsley had given notice that he would not ac-
cept a deed of the mill property. Neither was there any
disposition shown on the part of the plaintiff at any time
to convey it to him, but on the contrary, after acquiring
control of the property, he treated it as his own until final-
Iy he conveyed it to a stranger. Of these facts there was
no dispute. The two instructions were rightly refused.
For these reasons the judgment of the court below must
be affirmed.

JUDGMENT AFFIRMED.
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Jonx P. BECRER, AND OTHERS, APPELLANTS, V. LAFAYETTE
ANDERSON, APPELLEE.

1. Practice: INSOLVENT ESTATE: INJUNCTION. The creditors of
an insolvent estate may maintain an action in the district court
against the executor, who is also the fraudulent mortgagee, to
have a mortgage of personal property declared void on the
ground that it was executed in fraud of such creditors.

And when in such action it is shown that such
executor isinsolvent, and he is about to sell the property under the
mortgage, the plaintiffs are entitled to an injunction restraining
such sale, this being the only adequate remedy afforded.

Taris was a petition in equity, filed in the district court
for Platte county, by John P. Becker and Henry B.
Coolidge on behalf of themselves and others, creditors
of Lester Platte, whose claims had been presented to
be approved and allowed by the county court for said
county against Lafayette Anderson. At the hearing
the plaintiff offered a witness, when the defendant ob-
jected to his testifying, on the ground that the petition
did not state facts suflicient to constitute a caunse of ac-
tion. The plaintiff then offered to prove, by the wit-
ness, all the facts alleged in his petition. The court,
Posr, J. presiding, sustained the objection, refused to
receive any testimony, and dismissed the suit. Plain-
tiffs appeal to this court.

It isalleged in the petition—that on the twenty-fourth
day of September, 1875, Platte died, seized and pos-
sessed of a considerable real and personal estate, leaving
a will, appointing among others the defendant Anderson
one of his executors. The will being proven, he took
upon himself the execution of the trust. Upon due pro-
ceedings in that behalf, claims against the estate were
duly presented to the county judge of that county, and
examined, approved, and allowed by him; one of which '
was in favor of the plaintiff Becker, for $§167.64, and ac-



500 SUPREME COURT OF NEBRASKA,

B.cker v. Anderson,

cruaed to him on the first day of September, 1874; and
another was in favor of the plaintiff Coolidge, for
$207.26, and accrued to him the first day of July, 1874.
When these debts were contracted, the testator owned
large real and personal estates, which he continued to
own and hold till his death. Being indebted to the
plaintiff and others, in a large amount, he, on the
eighteenth day of September, 1875, made a chattel mort-
gage to the defendant Anderson, upon nearly all his
persondl property, in order to hinder, delay, and defrand
the plaintiffs and his other creditors. On the fourth of
January, 1876, the defendant, in order to carry out that
purpose and intent, under the powers in the mortgage
advertised the property for sale on the twenty-seventh
of January, 1876; and it is alleged that, unless he
is restrained by injunction out of the district court, he
will sell the property and convert the proceeds to his
own use, and deprive the estate and the creditors of said
Platte, of all benefit of the property, or its proceeds,
and prevent them from coming to the hands of the ex-
ecutors of the estate as assets thereof. Upon Platte’s
death, and from that time to the commencement of this
action, the defendant has sold and is now selling the
property of the estate and applying the proceeds to his
own use. Before the commencement of the foreclosure
proceedings Anderson’s debt against the estate had
been paid in full. He never presented it to the county
court for allowance. The property covered by the mort-
gage was nearly all the personalty of which Platte died
possessed, and his realty was encumbered to nearly its
full value, and his estate is insolvent; his creditors are
numerous and hold claims against his estate to a large
amount. If Anderson converts the mortgage property
to his own use, the creditors will not be paid. Heis
insolvent, and has no property in the county subject to
levy and sale on execution.
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The prayer is for an injunction, and a decree declaring
the mortgage frandulent and void, and ordering that it
be delivered up to be cancelled.

Millet & Son (with whom was J. M. Woolworth),
for appellants.

When a testator in his life-time makes a conveyance
or transfer of his property, to defraud his creditors, a
creditor of the estate whose claim has been established
by an order or decree of the probate court, may, by pe-
tition in equity, avoid the transter as fraudulent; and he
may do so in his own name if he be the only ereditor,
or on his own behalf and on behalf of all others if there
be other creditors. Hills ». Sherwood, 48 Cal., 386.
Loomis v. Tiff¢, 16 Barb., 541.

The circunmstance that the executor is the fraundulent
grantee, and is asserting the fraudulent transfer, and,
under color of it, disposing of the property transterred,
only strengthens the reason for the interference of
equity; and, when the executor is insolvent, the creditor-
will not be remitted to his bond. Plattev. Northam, s
Mason, 95. Haag v. Sparks, 27 Ark., 594¢. Freeman
v. Reayan, 25 1d., 373.  Batev. Grakam,11 N.Y., 287.
Hagan v. Walker,14 How., 29.

E. Wakeley, and Gerrard & Whitmoyer, for appellee.

If this action will lie, so would it in any other case of
an executor being about to dispose of, or injure or des-
troy, or misapply personal property so alleged to be held
in trust. It would lie to prevent him from surrender-
ing personal property to a third person holding a chattel
mortgage upon it, alleged to be fraudulent; or asserting
a title to it paramount or hostile to that of the deceased;
or from selling it at a depreciated value, or to an irre-
sponsible person on credit; or using it himself and for
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his own benefit; or in short, in any way managing, con-
trolling, or disposing of it to the prejudice of the estate
or the creditors of the estate. The end sought and the
injury to be prevented are precisely the same in all
these cases as in the case at bar. So, too, it would lie if
the executor had in his hands personal property which
he claimed to be his own and never to have belonged to
the testator, which he had refused to inventory, and
which he was about to dispose of as his own. DBut a suit
in equity to determine this question, and perpetually
enjoin Anderson from selling the property as his own,
would be a novelty in jurisprudence. And there would
be a similar remedy to prevent the executor from pay-
ing a debt of the testator, or a tax on his property al-
leged to be illegal. In short, it would lie in every case
of a threatened misapplication or wrongful disposal of
trust funds or property of an executor. The rule in
the case of an executor is the same as in other cases—
that a perpetual injunction will not be granted except to
prevent irreparable injury, and where there is no ade-
quate legal remedy. Morgan v. Rotch, 97 Mass., 396,
is directly in point, and conclusive unless overruled by
this court. And Wilson v. Leishman, 12 Met., 316, is
to the same effect.

Suppose the injunction should be granted, what is ac-
complished? The executor may still fail, neglect, or re-
fuse to sell and dispose of the property to pay debts, and
the creditors would have to fall back upon the very
remedy which the statute gives them for the wrong com-
plained of.

Laxeg, Cnu. J.

This is an appea’ from Platte county, and the question
for review is whether the petition states a good cause of.
action,
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If the facts alleged be true, the mortgage falls clearly
within our statute of frauds, and is void as to the plain-
tiffs who were the creditors of the mortgagor at the
time it was executed. This, indeed, is not questioned by
defendant’s counsel, but they say that the plaintiffs are
not in a situation to invoke the aid of a court of equity in
their behalf. It is contended also that, under the cir-
cumstances, their remedy, whatever it may be, should be
sought in the county court, where the settlement of the
estate of Platte is being prosecuted.

In the examination of this question it should be borne
in mind that the sale by this mortgage was void only as
to the creditors of Platte. As between the immediate par-
ties to the instrument, it was just as effectnal to pass the
title to the property as if executed in the utmost good
faith. Chltty on Contracts 366, Marginal. It is true
that provision is made in Sec. 211,Chap. 17, Gen. Stat.,
817, for the recovery of goods, so fraundulently conveyed
by a deceased person in his lifetime, whenever there
happens to be a deficiency of assets in the hands of the
executor, or administrator. But here the fraudulent
vendee is the executor himself, who affirms the vali-
dity of the mortgage, and insists upon his right to
hold and enjoy the property thereby conveyed, to the
exclusion of the creditors of the estate. And he being
in possession of the property under a sale, pﬂma facw
valid, and which until adjudged frandulent in a proper
action affords to him complete protection in his claim,
we fail to see how the plaintiffs can have any remedy
whatever against the sureties on the executor’s bond.
Therefore, where the executor is insolvent,in a case like
the one now before us, the position taken by the defen-
dant’s counsel that the jurisdiction of the county court
in the settlement of the estates of decedents,  provides
most ample remedy,” is clearly not maintainable. The
only certain effectual remedy is the one here adopted,
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by injunction, whereby the property can be held in statu
guo, until the transaction can be investigated, and the
validity or invalidity of the sale judicially settled.

We think that, in principle, this case falls clearly with-
in that of Hogan v. Walker 14 How. (U. 8.), 29, anc
that the testimony afforded by the plaintiffs to sustair
their petition ought not to have been rejected.

The judgment of the district court is therefeve re
versed, and the cause remanded for a new trial.

REVERSED AND REMANDED.

WiLriam BRANDT, PLAINTIFF IN ERROR, V. GERHARDT
ALBERS, DEFENDANT IN ERROR.

1. Practice: ANsweER. In an action on a promissory note by
the payee, the defendant answered a former suit by anothep
person, in which he had recovered judgment dismissing the
case, but there was no allegation to the effect that the payee had
disposed of the note or any interest therein to the plaintiff in the
former suit. Held, That the answer constituted no defense.

2. Revivor of Action: TITLE OF cAusE. Where, upon the death
of a plaintiff, there is an order of revivor in the name ot the ad-
ministrator duly entered, the failure of the clerk to change the
title of the case accordingly is not fatal to the judgment subse-
quently rendered. This is a mistake that may be remedied on
motion, even after judgment.

Error to the district court for Lancaster county.
Tried below before Pouxp, J.

Mason & Whedon, for plaintiff in error.

It was error to render judgment in favor of Gerhardt
Albers. He was beyond the jurisdiction of the court.
Being dead he was but a fictitious person, and the
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judgment is a nullity. Ford v. Doyle, 37 Cal., 346.
Mo Kinlay v. Tuttle, 43 Cal., 572. Young v. Pickens,
45 Miss., 553. McCreery v. Everding, 44 Cal., 284.

A. C. Ricketts, for defendant in error, cited Freeman
on Judgments, Sec. 153. Gregory v. Haynes, 13 Cal,,
591. McCreery v. Everding, 44 Cal.,, 284. Stoetzell v.
Fullerton, 44 1ll., 108. Coleman v. McAnulty, 16
Mo., 173.

Laxg, Cu. J.

This case comes here by petition in error. The action
in the court below was brought on a promissory note,
executed by the plaintiff in error jointly with one John
Engel, and payable to the defendant in error.

To the petition Brandt answered: First, That Albers
was not the owner of the note, and second, that prior
to the commencement of this action one Frank Larrabee
had brought suit against him thereon, before a justice of
the peace, in which judgment was rendered in his favor,
dismissing the case. There is no allegation, however, to
the effect that -Albers had assigned the note to Larrabee
or that he ever had any interest therein. It is quite apz
parent, therefore, that this answer set forth no fact con-
stituting a defense to the petition, and that, under the
pleadings, Albers was entitled to a judgment, without
proof, for the whole amount claimed.

Another objection is that “it was error to enter
judgment in favor of said Albers when it is shown by
the record that he was dead.” It is true that the title
of the cause was never changed, the name of the plain-
tiff remaining the same throughout the progress of the
case, up to final judgment, although the record shows
that Gerbardt Albers had died, and that before judg-
ment, by an order of the court duly entered, the action
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was revived in the name of Henry Albers as adminis-
trator.

After the revivor, Henry Albers, as administrator of
the estate of Gerhardt Albers, deceased, was the real
plaintiff, and the cause from that time should have been
carried forward in his name. But the failure to do so
is not fatal to the judgment, for the proper correction can
be made at any time, even after judgment, by order of
the court. See Sec. 144 Code of Procedure, asamended
February 4, 1875. Laws 1875, p. 85. Gregory v. Haynes,
13 Cal., 591.

J UDGMENT AFFIRMED.

Tue Srare, Ex REL. Tae Omana Nationar Bawk v.
JosepH C. MoBRripE, STATE TREASURER.

1. Constitutional Law. Section 22, Art. III, and Section 8, Art.
IX, of the constitution were designed to effect two different and
distinct objects—the one to establish a permanent rule inregard
to future expenditures of the state, and the other to ascertain, de-
termine, and provide by law, for the payment of the existent
state debt.

FUNDING STATE INDEBTEDNESS. The funding act of
February 14, 1877, requires the several classes of state indebted-
ness therein specified to be paid, without conditions or abate-
ment, upon presentation of the warrants or certificates of indebt-
edness to the treasurer for payment.

DUTIES OF AUDITOR OF PUBLIC ACCOUNTS. The state
auditor had no authority to audit, adjust, or draw warrants, or
make orders in respect of any part of the indebtedness specified
in said act.

Tas was an original application for & mandamus to
compel payment by the treasurer of the balance claimed
to be due the relator on certificates of indebtedness
issued by the inspectors of the state penitentiary, in
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pursuance of law, to the contractor for the building of
the penitentiary, and by him assigned and transferred
to the relator. The total amount held by the relator
was $39,507.66. The treasurer, under the provisions of
the act of 1877, Laws, 1877, p. 120, paid the sum of
$37,467.09, leaving a balance of the principal still un-
paid of the sum of $2,041.37. 'These certificates had
been issued between April and November, 1876, as the
work of building the penitentiary had progressed, and
as the contractor, under his eontract, was entitled to his
pay. No appropriation having been made by the legis-
lature for the payment of the sums represented in these
certificates, warrants had not been issued. The treas-
urer refused to pay the above balance, because it was
claimed by the auditor of public accounts that the con-
tractor was indebted to the state for conviet labor for
the months of June, July, August, September, and Octo-
ber, 1876. The treasurer refused to pay interest to the
relator upon the sum paid it. The relief demanded was
the payment of balance, $2,041.57, with the interest on
the whole amount of the certificates from April 7 to April
28, 1877, and interest upon the balance due, since April
28, 1877.

@G. W. Ambrose, for the relator.

The certificates upon which the claim of the relator is
based being a valid indebtedness against the state, the
legislature funded them with all other known and valid
claims. The preamble of the act recites the fact of their
issnance, the laws under which they were issued, the
numbers, amounts, and dates of each; also the fact of an
excess of interest in two of them, provides for its deduc-
tion before payment, and finds—* the total amount due
on said certificates being the sum of $76.233.97.” Sec-
tion one of the act, after providing for issuing and sale
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of bonds to pay this, as well as the other funded indebt-
edness mentioned in the act, uses this language: “ Upon
the sale of said bonds, if the bid of any person Aolding
any of such warrants or certificates of indebtedness be
accepted, the said warrants or certificates shall de re-
ceived by the treasurer in exchange for said bonds.”
Holders of these warrants and certificates were by the
express terms of this law made preferred bidders, and if
bidding, the law is mandatory that the class of indebted-
ness held by the bidder skould be received by the treas-
urer in exchange for the bonds, dollar for dollar; not
that a deduction might be made by the treasurer or
some other party unknown to this law. The legislature
was the final arbiter of the amount due. The constitu-
tion, in vesting them with authority to “fund the in-
debtedness of the state,”” made them such. The act
finds the total amount due upon each class of warrants
and certificates, in consequence of payments and exces-.
sive computation of interest (pages 121 and 122), pro-
vides for the issuance of bonds for the exact amount of
the aggregate debt, and after fixing the date for the sale
of the bonds, says: “And thereupon it shall be the duty
of the said treasurer to pay all of said warrants and cer-
tificates, together with interest thereon, as herein provi-
ded, out of the sales of said bonds when presented to him
for payment.” No discretion is left in anybody to pay
part, nor deduct any sum which under some prior law
might have been a proper deduction, but the command
of the law was to pay all, with interest.

In performing the duty imposed upon them by the
constitution, the legislature passed the “funding act.”
This is a solemn adjudication upon what the legislatare
deemed a valid indebtedness. If the later law upon the
subject has pronounced a different rule from the former
one for payment of the debts of the state, or for the gunid-
ance of the officers in making that payment, the last
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statute controls. Harrington v. Trustees, 10 Wend.,
547,  Inst. v. Commonwealth, 14 B. Mon., 266. Packer
v. Sundbury & Eric R. B. Co.,19 Pa. St.,, 211.  Pease
v. Whitney, 5 Mass., 382. Bank v. Commonwealth, 26
Pa. St., 446. State v. Bishop, 41 Mo., 16. Kendall v.
U. 8., 12 Pet., 604.

The state is subject to the law of estoppel as well as
an individual. 8 Pick., 224. 7 Cal,, 527. 4 Pet., 87.
Ohio State, 819. It is an undisputed fact that the rela-
tor purchased these certificates for full value upon the
day of the approval of this law. Good faith upon the
part of the relator cannot be questioned. But, says the
respondent, tliosc certificates not being negotiable there
can be no good faith on the part of the purchaser so as
to prevent the state from making any defense it may
have. This may be true in the abstract. But it is not
necessary to an estoppel that the party against whom
the principle invoked should design to mislead. It the
act was calculated to mislead, and actually did mislead
another, acting upon it in good faith, and exercising
reasonable diligence under all circumstances, that is
enough. Manufacturers’ Bank v. Hazard, 30 N. Y.,
996. Cowles v. Bacon, 21 Conn., 451. Preston .
Mann, 25 Conn., 118. Copeland v. Copeland, 28 Me.,
595. Taylor v. Zepp, 14 Mo., 482. Commonwealth v.
Moltz, 10 Pa. St., 527. Eldrid v. Hazlett, 33 Pa. St.,
307. Martin v. Righter, 10 N. J. (Eq.), 516. Williams
v. Jackson, 28 Ind., 834. Weters’ Appeal, 85 Pa. St.,
523.

George H. Roberts, Attorney General, and 7. M.
Marquett, for the respondent.

These certificates of the estimates of inspectors are not
negotiable, so that the state can offset against the same
any claim she may have. Dillon’s Mun. Corp., 406.
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Floyd. Acceptances, 7 Wall, 666. People v. Gray, 23
Cal., 125. Comm’rs v. Heller, 6 Kan., 511. Comm’rs
v. Day, 19 Ind., 450. The law makes the convict labor
an offset to what is due to the contractor on the estimate
of the inspectors, and the amount of convict labor is to
be deducted from the certificates of indebtedness. Act
of Feb. 24, 1875, Laws 1873, 128. There is no law to
allow interest on certificates of indebtedness. Comm’rs
v. Carter, 2 Kan., 115. Hull v. County, 12 Iowa, 142.
Goodnow v. Comm’rs, 11 Minn,, 31.

The interest on certificates of indebtedness referred to
in the act of February, 1877, is for school certificates. By
law, the school fund certificates draw interest. But the
certificates of indebtedness in question do not draw in-
terest. See act of 1875, page 129. The act of February
14th, 1877 (see page 120), provides for interest on all
except the certificates of indebtedness, certified by the
prison inspectors, and that by law. All other indebted-
ness referred to in said act bears interest except said
certificates.

The funding of the certificates of indebtedness makes
8 contract between the state and creditor binding alike
on creditor and state. People v. Bond, 10 Cal., 569.
People v. Woods, T Cal., 584.

The right of the state to have the convict labor offset
against the amount due on said certificates of indebted-
ness is a vested one, and the legislature could not de-
prive the state of that right by repealing the law. By
leasing the conviet labor, W. H. B. Stout accepted the
terms of the act of February 24th, 1875, and the right of
the state to have convict labor offset against the amount
due the contractor for each month, became a part of the
contract between the state and the contractor. So all
that was due the contractor upon his contract was the
amount due the state for convict labor. To allow the
contractor more than this would be in violation of sec-
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tion sixteen of article III of the constitution. Carpen-
ter v. State, 39 Wis., 280. The relator, by the assign-
ment, took the said certificates subject to all the offsets
the state might have. It was not the duty of the legis-
lature to deduct the convict labor from the certificates
of indebtedness. Its duty ended when they made an ap-
propriation to pay the same. But it was the duty of the
auditor to make this deduction, and he has performed it.
The question of whether the conviet labor should be
deducted was not before the legislature. State v. Treas-
urer, 51 Mo., 23. Rawson v. Rawson, 59 1l1., 68.

GaxTT, J.

An alternative writ of mandamus was allowed in this.
case. The cause was tried before the court upon the al-
ternative writ, the answer thereto, and facts admitted by
stipulation of the parties.

It appears that prior to and during the year 1866, w.
H. B. Stout was contractor for building the state peni-
tentiary, and that during the months of April, July,
September, October, and November, 1866, the inspectors
of the penitentiary issued to him, for work done under
the contract, certificates of indebtedness, numbered 162,
177, 181, 192, 197, 198, and 204, amounting in the ag-
gregate to the sum of $39,507.96; that afterwards the
Omaha National Bank, the relator, purchased all said
certificates, and became the owner and holder of them;
that under the act of Februury 14, 1877, providing for
the funding of all outstanding indebtedness of the state,
the relator presented said certificates to the respondent
for payment, who paid thereon the sum of $37,466.09,
leaving a balance unpaid of $2,041.87, which, upon de-
mand for payment thereof by therelator, he refused to pay.
This refusal to pay is based upon an order of the state
auditor directing the respondent to retain said balance
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upon monthly estimates made by the warden of the pen-
itentiary for prison labor let to said W. H. B. Stout.

The respondent coutends that under the provisions of
the second section of the act of February 25, 1875, the
auditor shall retain from the fund appropriated to the
contractor the amount of such estimates for prison labor,
and that this order from the auditor is, in law, a
suficient justification for the refusal to pay the amount
so retained. On the contrary, the relator insists that
under the act of February 14, 1877, the state auditor has
no authority to make such order in respect of the cer-
tificates in question in this case, and the relator is legally
entitled to the full amount of the same.

The decision of the question raised by this controversy
depends alone upon the interpretation of section 22,
Art. IIL, and section 8, Art. IX, of the constitution,
and the fanding act of 1877, and acts relating to the
erection and revenues of the state penitentiary.

There is a seeming conflict between the two sections
of the constitution, but if they shall be expounded ac-
cording to the purposes for which they were severally
designed and adopted, this apparent conflict will be re-
moved.

Section 22, Art. ITI, declares that ““no money shall be
drawn from the treasury except in pursuance of a specific
appropriation made by law, and on presentation of a
warrant issued by the auditor thereon;” and section 8,
Art. IX, declares that  the legislature at its first session
shall provide a law for the funding of all outstanding
warrants and other indebtedness of the state, at a rate of
interest not exceeding eight per cent. per annnm.” The
former establishes a permanent rule in regard to the
mode in which all future disbursements of the public
funds and revenues shall be made. It requires a specific
appropriation made by law, and the presentation of a
warrant issued by the auditor, to authorize the payment
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of money by the treasurer. Thelatter relates exclusively
to the existent indebtedness of the state at the time,
and declares that “the legislature at its first session
shall provide a law for the funding” of this debt, in-
cluding both *‘ outstanding warrants and other indebted-
ness of the state.”

It is clear that the sole and only object of this section
was to provide for the payment of the outstanding state
debt.whatever might be the nature and character of the
same, and the execution of this one object exhausts the
power conferred by the section.

There is no limitation to warrants only issued by the
auditor, nor does the language employed, either by ex-
press terms or necessary implication, require any act to
be done by the auditor in the completion of this one ob-
ject; but on the contrary, from the fact that not only the
outstanding warrants but all other indebtedness of the
state must be included in the law, it seems that the Zlegzs-
loture alone must, under the power conferred, ascertain
and determine the outstanding indebtedness whatever
might be its character, and provide the fund to pay and
the mode of payment of the same.

It is therefore very clear that these two sections of
the constitution were designed to accomplish two differ-
ent and distinet purposes—the one to establish a perma-
nent rule in regard to the future payments of expendi-
tares of the state, and the other to ascertain, determine,
and provide by law for the payment of the existent state:
debt. This interpretation removes all apparent conflict:
between the two sections, and gives full force and effect.
to both, without conflict.

Now by the provisions of section ten of the act of
March 4, 1870, as the work progressed on the peniten-
tiary, the inspectors were required to “ certify to the au-~
ditor of state the value of the work done on the build-
ing at the time, and on such certified statement the au-.

35
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ditor shall issue a warrant on the state treasurer for a
sum not exceeding ninety per cent. of the value of the
work so certitied to have been done;’? and section thirty-
five provides that the revenue derived from conviet la-
Lor, etc., “shall be paid to the warden and by him paid
into the state treasury.” This policy was continued by
acts of March 10, 1871 and February 23, 1875, and the
revenues collected by the warden and paid into the treas-
ury were held “as a fund for the care and support of
state prisoners.”

But the second section of the act of Februnary 25,
1875, provides “ that hereafter the auditor of state shall
retain from the fund appropriated to the contractor of
the state penitentiary the amount of each monthly esti-
mate due for prison labor to the state from said con-
tractor,” and transfer the same to the penitentiary fund.

What the legislative intent was in passing the two
latter acts so nearly at the sawe time, and so repugnant
to each other, or whether that of February 25 infringes
the contract with W. H. B. Stout, it is not essentially
necessary now to inquire. For the new constitution
adopted by the people took effect on the first day of
November, 1875, and according to the interpretation
given to section 22, Art. ITI, and section 8, Art. IX, of
this constitution, the act of February 14, 1877, passed
in pursuance of the latter section, inust govern in re-
spect to the payment of the existent indebtedness of the
state.

This act is entitled, “ An act to provide for the funding
of all outstanding warrants and other indebtedness of
the state”” The preamble which immediately follows
the title, sets forth that:  Whereas the state of Nebraska
is indebted in divers sums on outstanding warrants and
other forms of indebtedness as follows, to-wit:” and then
follows itemized statements of four distinct classes of
state indebtedness—the fourth class being * certificates
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of indebtedness issued by the inspectors of the peniten-
tiary on balance due upon the contract for the building
of the penitentiary, and other expenses connected there-
with.””  Then section one provides “for the purpose of
funding the foregoing indebtedness,” that state bonds
shall be issued and sold under certain regulations pre-
scribed, and that “persons or corporations owning any
of said warrants or certificates of indebtedness may be
bidders therefor,”” and “upon the sale of said bonds, if
the bid of any person Aolding any such warrants or cer-
tificites of indebtedness be accepted, the said warrants
or certificates shall be received by the treasurer in ex-
change for said bonds;’’ and provides further that *iz
shall be the duty of said treasurer.to pay all such war-
rants and certificates, together with the interest thereon
¥ * * outof the sales of the said bonds when pre-
sented to him for payment.” 1t is quite clear from the
terms here employed in the act that the four classes of
indebtedness ascertained, specified, and itemized, were
considered and determined by the legislature as absolute
indebtedness of the state, to be paid upon presentation of
the warrant or certificate to the treasurer, without any
condition or abatement whatever. It authorizes and di-
rects the money to be paid, not to the person to whom
the warrants and certificates were issued, but to be paid
to the persons and corporations owning and holding
them.

Therefore, when the question in controversy in this
case is viewed in the light of the constitutional pro-
vision and the positive provisions of the act of 1877, it
seems clear that the auditor has no authority to audit,
adjust, or draw warrants, or make any orders in respect of -
any part of the indebtedness specified in this act; and -
that his order to the treasurer directing him to deduct
and retain from the amount of the certificates in ques-
tion, the sum of $2,041.87, is a nullity, and constitutes
no justification for the refusal to pay the money.
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Tt must not, however, be inferred from the exposition
of the law of this case, that the act of February 14,
1877, does, either in express terms or by necessary im-
plication, repeal any of the prior acts referred to; it
merely provides the fund for and the mode of payment
of the state debt existing at the time, and when this is
accomplished, the legislative authority conferred by sec-
tion 8, Art. IX, of the constitution is exhausted. Hence,
the act effects this one object only, and does not affect
the operation of prior laws relating to the revenues ac-
cruing thereafter from convict labor.

Again, the act makes it the duty of the treasurer “to
pay the warrants and certificates with interest thereon,
as herein provided, * * * provided that all interest
shall cease on any of said warrants or certificates, if not
presented for payment on or before the first day of May,
1877.” This langnage seems to admit of only this con-
struction, namely: that when either warrants or certifi-
cates are presented for payment before the time men-
tioned, and not paid, then interest shall be paid thereon,
but if not so presented, then interest thereon shall cease.
The legislature deemed it proper to allow interest on the
certificates of indebtedness in question, and it is the
duty of the court to expound the law as it finds it, when
not subversive of the constitution. Therefore, the per-
emptory writ of mandamus is granted to compel the
payment of the balance of $2,041.87, together with in-
terest thereon.

‘WERIT GRANTED.

J. R. HENDRIX, PLAINTIFF IN ERROE, V. J. A. Rrmvax,
ADMINISTRATRIX, DEFENDANT IN ERROR.

1. Construction of Statutes. All statutes ¢ pari materia must
be taken together and construed as if they were one law.
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2. Practice: EVIDENCE: RECORD. When the record does not con-
tain all the evidence, or show that no evidence was introduced or
offered relative to issues of fact in a trial before the court, it will
be presumed that the findings of the court are based on sufficient
proof of the facts.

: REVIVOR OF AcTIONS. The statute provides the mode and
regulates the practice in cases of revivor of actions, and the judg-
ment or final order of revivor under the mode prescribed, unless
reversed or vacated on error, is conclusive, and cannot be re-
viewed on the subsequent trial of the cause.

. And in such case, a plea of ne ungues adminis-
trator, subsequently pleaded to the action, is bad, and may be
treated as surplusage.

! ALLOWANCE OF ATTORNEY’S FEE. When the instrument
sued on provides for an attorney’s fee, the allowance of the fee
is no part of the judgment for the debt itself, but it is taxed as
costs, and is subject Lo exceptions and review in like manner as
the taxation of other costs may be.

Error to the district court for Dounglas county. The
action was upon a promissory note, and was brought
by 8. D. Rieman, a non-resident. During the pen-
dency of the action, and after the issues therein were
made up, the cause was revived in the name of Jennie
Rieman, as administratrix. Hendrix appeared specially,
and filed objections to the revivor. These objections
were overruled, and exceptions duly taken. The case
was then called for trial, but before trial commenced
Hendrix asked leave to file an answer, which was granted,
and an answer was filed denying that Jennie A. Rieman
was administratrix of the estate of Sylvester D. Rieman.
Trial was had. Plaintiff in error declined to offer any
evidence, and defendant in error also waived introduc-
tion of testimony. Thereupon the jury, under the oral
instructions of the court, returned a verdict for the plain-
tiff for $1,323.62. A motion for judgment non obstante
veridicto, and a motion for new trial were made, both of
which were overruled, and judgment rendered on the
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verdict, to which the court added $75 as an attorney’s
fee; to all of which-the plaintiff in error excepted, and
brought the canse up for review by petition in error.

T. W. T. Richards, for plaintiff in error.

I. Upon the return of the conditional order of re-
vivor, a special appearance was made, and exceptions
filed to the revivor. It is insisted that these exceptions
were well taken, and should have been sustained. The
plaintiff was a non-resident. The proposed representa-
tive was a foreign administratrix. The statute (Gen.
Stat., p. 342, sec. 337), provides that such administrator
“may commence and prosecute any action or suit in any
court in the state,” but it nowhere makes provision for
revivor by a foreign executor or administrator, but spe-
cial provision is made (Gen. Stat., p. 601, sec. 462), for
reviving against a non-resident defendant, executor, or
administrator. In the absence of a statute permitting
it, a foreign executor or administrator can not sue as
such in another state. Vickery v. Beier, 16 Mich., 50,
French v. Frazier, 7TJ. J. Marsh. (Ky.), 425. Pond ».
Malepeace, 2 Mete, 114, 116. Goodwin v. Jones. 3
Mass., 514. Beamnan v. Elliott, 10 Cush., 172. Sabin
v. Gilman, 1 N. H,, 193. Barreit v. Barrett, 8 Me.,
346. Herr v. Moon, 9 Wheaton, 566. Dizon v. Ram-
sey, 3 Cranch, 319. Gilman v. Gilman, 54 Me., 453.

II. After the action had been revived, the defendant,
by leave of court, filed a supplemental answer, interpos-
ing the plea of ne unquecs administrator. This denial
of the authority of the substituted plaintiff to prosecute
the action threw the burden of proof wupon the plaintiff.
No proof was introduced. The court should have either
entered non-suit against the plaintiff or directed verdiet
for the defendant. Flinn v, Chase, 4 Denio, 85.
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French v. Frazier, 7 J. J. Marsh. (Ky.), 425. Vickery
v. Beier, 16 Mich., 50. Moore v. Rand, 1 Wis., 245.

III. It is insisted farther that the court erred in
giving judgment for an attorney’s fee. The constitu-
tion of Neb., Art. II, sec. 6, provides that  the right of
trial by jury shall remain inviolate.”” The couarts in-
terpret this to mean the right to a jury trial in all such
cases where such right existed at the time of the adop-
tion of the constitution. Sed. on Stat., and Cons. Law,
p- 486 (note). The case at bar was an action on a prom-
issory note, a common law action, in which the right to
trial by jury has always existed. The case was in fact
tried by a jury, and a verdict rendered October Tth for
$1,323.62. Three weeks afterwards, and on the 28th of
October, the court arbitrarily, and without any evidence
as to the value of the services, and without the interven-
tion of a jury, and against the protest of the defendant,
rendered judgment for the $1,323.64, and the further
snm of $75 as an attorney’s fee. This was denying to
the defendant his constitutional right to try the qunestion
of attorney’s fee before a jury. 37 Ind., 512. 1 Black{,
875. 29 Mo., 356. 4 T. B. Mon., 43. 1 A. K. Marsh.
290.

George W. Doane, for defendant in error.

1. To admit the law to be as claimed by counsel, as
applicable to this case, would involve the absurdity of
admitting that the legislature has provided that a for-
eign administrator may commence an action in this
state but may not proceed with one already commenced.
Our statute does not lead to any such absurdity, even by
the inference which might be drawn from an omission
to provide for such a case; for the section quoted by
counsel in his brief provides, in express terms, that an
executor or administrator, duly appointed in any other
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state or country, may not only commence any action or
suit in any court in this state, but may prosecute any
such action in his capacity of executor or administrator
in like manner and under like restrictions as a non-
resident may. So that while I do not deny the general
proposition, in support of which counsel for plaintiff in
error has cited so many authorities, to-wit: “ that in the
absence of a statute permitting it a foreign executor or
administrator cannot sue as such in another state,” I
simply reply that the proposition is inapplicable to this
case for the reason that our statute does not permit it.

II. The fourth ground of error urged by counsel for
plaintiff in error is that an attorney’s fee of $75.00 was
allowed by the court to the plaintiff bclow upon the en-
tering of judgment in his favor, and that this was a
violation of the constitutional provision securing the
right of trial by jury. Ifso, why is it not equally a viola-
tion of such right to tax any other costs against a losing
party; or for an appellate court to assess damages against
an appellant upon the affirmance of the judgwent; or
for a court to make an allowance to referees in partition
suits, or to attorneys in such suits, or to referees for
taking testimony and stating accounts between parties;
or in numberless other cases which might be stated, in
which either by statutory provision or by long establish-
ed practice courts have been in the habit of assessing
such allowances without the intervention of a jury? It
ig no violation of that constitutional right, for the reason
that such assessments are in the nature of costs, which
follow the judginent, and have never been submitted
to a jury. Such is the nature of attorneys’ fees taxed
under the statute in this state. Rich v. Stretch, 4 Neb.,
189. This being the case, if the plaintiff in error felt
aggrieved by this allowance, his remedy was by a mo-
tion to retax; and if, after having thus brought the
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matter to the attention of the court, relief was refused,
he could then apply to the reviewing power of this court.

GaxTT, J.

During the pendency of the cause in the court below
the plaintiff in the action died, and it was revived in
the name of defendant in error as administratix. The
principal point made in the argument for plaintiff in
error is, that the defendant in error is a foreign admin-
stratrix, and therefore the revival of the action in her
name is error. It is conceded that in the absence of a
statutory law permitting it, a foreign executor or admin-
istrator cannot sue or prosecute an action as such in
another state. However, the point made in the argu-
ment might be answered by the remark that the record
does not show the defendant to be a foreign administra-
trix; but admitting such to be the fact, does not our
statute sufficiently provide for the revival of an action
in the name of such foreign administratrix?

Section 337, Chap. XIV, Revised Code (1866), pro-
vides that ¢ an executor or administrator duly appointed
in any state or country, may commence and prosecute
any action or suit, in any court of this state, in his ca-
pacity of executor or administrator, in like wanner and
under like restrictions as a non-resident may be permit-
ted to sue.”

The only restriction imposed by statute on a non-resi-
dent to sue in this state is, that he “ must furnish snf-
ficient surety for costs.” In respect of actions which
gurvive or continue, it is provided by section forty-five
of the civil code that in the case of the “ death or other
disability of the party, the court may allow the action
to continue by or against his representative or successor
in interest;” and section four hundred and fitty-eight of
the civil code provides that, when a party in an action
dies, ““if the right of action survive in favor of or against
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his representatives or successors, the action may be re.
vived and proceed in their names.”

These statutory provisions all relate to the one general
subject of an action, commenced, prosecuted, or revived
in any of the courts of this state, and must be taken
together and construed as if they were one law. This
is an ancient and well-established rule of construction.

In the case of the Earl of Ailsbury v. Dutt-rson,
Doug. 20, Lord Mansfield held that “all acts in pare
materia are to be taken together, as it they were one
law. * * ¥ When there are different statutes in pari
materia, though made at different times, and not refer-
ing to each other, they shall be taken and construed as
one system, and explanatory of each other.”

In United States v. Freeman, 3 How., 557, it is said
“the correct rule of interpretation is, that if divers
statutes relate to the same thing, they ought"all to be
taken into consideration in construing any one of them,
and it is an established rule of law, thatall acts in par:
materia are to be taken together as if they were one
law.””  The People v. Weston, 3 Neb., 312. Wiite v.
Blum, 4 Neb., 561. :

When the above statutory provisions are construed
according to this rule, if they mean any thing at all,
their purpose is to authorize an administrator, foreign
or domestic, to commence and to prosecute any action
or suit, in any court of this state, in his capacity of ad-
ministrator, and in case of the death of the party plain-
tiff to an action or suit, if the right of action survive,
to revive the same in his name as such administrator.
This seems to be the only reasonable construction of
these statutory provisions, when they are taken together
as one system.

Again, it was insisted that the court erred in sustain-
ing the motion for the revivor of the action. To this me-
tion and the proceedings for revivor of the action in the
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name of the defendant as administratrix, the plaintiffin
error appeared and denied the appointment of defen-
dant as administratrix; denied that notice of the motion
was given to him, or that the conditional order was made,
served, or returned as required by law. Upon the hear-
ing of the case the court found “that the suggestion of
the plaintiff’s death and the appointment of Jennie A.
Rieman as administratrix of the estate of the said plain-
tiff is true,”” and thereupon “ordered that this action be
and the same is hereby revived in the name of the said
Jennie A. Rieman, as administratrix,” ete.

The record shows that the case was heard before the
court, and that to its decision the plaintiff excepted. It
does not show what were the proofs, or whether any
were or were not made on the hearing of the case; and
therefore it must be presumed that the findings of the
court are based on sufficient proof of the facts. Wilcox
v. Saunders, 4 Neb., 582. Eastman v. Wight, 4 Ohio
St., 159.

The statute provides the mode and regulates the prac-
tice in cases of revivor of actions. The mode of pro-
cedure, when not by consent, is by motion and condi-
tional order of the court, if made in term, or by a judge
thereof, if made in vacation; and the statutory provis-
ions very plainly indicate that the question of revival
of the action in the name of the administrator must be
finally determined on the hearing of the case, upon the
motion and conditional order and answer thereto of the
adverse party. And that this is the correct interpreta-
tion of the statute seems quite clear from the fact that
no step can be taken in the prosecution of the action
until there is a revival of the action by the substitution
of the proper representative in the place of the deceas-
ed party. And this judgment or final order of revivor, -
unless reversed or vacated on error, is conclusive, and
cannot be reviewed on the subsequent trial of the cause;



524 SUPREME COURT OF NEBRASKA,

Seidentopf v. Annabil.

and therefore the plea of ne unqucs administrator, sub-
sequently pleaded to the action, is bad, and may be treat-
ed as surplusage.

Again, the error complained of in regard to the service
and return of the conditional order, if any did occur,
was waived by the plaintiff’s voluntary appearance and
denial of the facts stated in the motion and conditional
order.

In respect to the attorney’s fee, it is sufficient to ob-
serve the statute provides that in actions upon written
instruments for the payment of money only, where the
instrument expressly provides for the allowance of an
attorney’s fee, the court shall fix the amount, not to ex-
ceed ten per cent of the recovery, and that this allow-
ance is not part of the judgment for the debt itself, but
is merely taxed as costs and can be excepted to and re-
viewed in like manner as the taxation of other costs may
be. Rick v. Stretch, 4 Neb., 189.

It was insisted that the court erred in giving a brief
oral instruction to the jury; but thisassigument of error
cannot be considered because it does not appear in the
record that auy exception was taken to this instruction.
Horbach v. Miller, 4 Neb., 43.

The judgment of the court below must be

AFFIRMED.

WiLLIAM SEIDENTOPF, PLAINTIFF IN ERROE, V. A. E.
ANNABIL, DEFENDANT IN ERROR.

1 Attachment. Inan application for the allowance of an at-
tachment in an action on a claim not due, the better practice 18
to set forth in the affidavit, not merely a repetition of the
language of the code, but also a statement of facts and circum-
stances, such as ordinarily evince and disclose the intent, pur-
pose, or effect in the disposition of property as injurious to the
rights of creditors.
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2. The right to issue the attachment in such case depends
alone upon the fraudulent intent 0o defrsud, hinder, or delay
creditors,

8. The court or judge may, in its discretion, allow or re-

fuse to allow the writ; but if by the abuse of that discretion a
party is clearly injured by the disallowance of the writ, the de-
cision may be reviewed on error, but to invoke the reviewing
power of the appellate court, the record must contain such facts
and circumstances as will fairly indicate the #ntent of the party.

Error to the district court for Merrick county. The
case was tried below before Posr, J., and is stated in the
opinion.

J. M. Woolworth, for plaintiff in error.

Undoubtedly the first attachment was void, because
issued without the previous order of the judge of the
court. ,Accordingly, the plaintiff moved the court for
another attachment, presenting at the same time an
amended petition and another affidavit. Upon these
papers he was entitled to the order.

The court had before it an affidavit alleging positively
that the defendant was about to dispose of his property
to defraud his ereditors, and also another affidavit alleg-
ing positively that he had disposed of a large part of
his property out of the usual course of business, and
had long been absent from the county, and his place of
business and his whereabouts could not be ascertained.
This showing entitled the plaintiff to the order.

J. W. Sparks, for defendant in error.

The right to file an amended petition and affidavit is
in the discretion of the court. Ramsay & Co.v. Quer-
aker, 1 Disn., 569.

Granting leave to amend pleadings is a matter com-
mitted largely to the discretion of the trial court, and it



526 SUPREME COURT OF NEBRASKA,

Seidentopf v. Annabil.

must appear that such discretion has been abused before
a reversal will be ordered. Davis v. Wilson, 11 Kan,,
4. Kunz v. Grund, 12 1d,547. K. R. R. Co. .
Kunlel, 17 14., 145.

A matter which rests in the sound diseretion of the
court cannot be assigned for error. Powell on Appel-
late Proceedings, 195.

GanTr, J.

On the fifth of December, 1876, the plaintiff com-
menced an action against defendant upon two promis-
sory notes, not due, and his attorney filed an affidavit
for an attachment on the ground of his belief that the
defendant concealed himself to avoid service of sum-
mons, and was about to convert his property, or a part
thereof, into money, for the purpose of placing it beyond
the reach of his creditors. A writ of attachment was
issued, but no application was made to the court or
judge thereof to grant an attachment.

On the twenty-seventh of February, the defendant
filed a motion to dissolve this attachment, for the reason
that,  the notes on which said suit was brought were not
due at the time the suit was commenced,” and “that
said clerk of the district court had no authority without.
the order of the judge thereof to issue or grant such
order of attachment;”” and on the following day the
plaintiff filed an amended petition and an affidavit for
an attachment, on the ground that “at the time of the
commencement of this action the said defendant was
about to convey and dispose of his property with the
fraudulent intent to defraud his ereditors, and to hinder
and delay them in the collection of their debts.” At
the same time the plaintiff made application to the
court, setting forth that, “ having commenced his suit
in said court against the defendant, on the promissory
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notes in his-petition and affidavit, hereby makes appli-
cation to the court for an order allowing the attachment
in the case, as provided by law.” The motion for the
allowance of an attachment was overruled, the attach-
ment issued on the former affidavit was discharged, and
the action was dismissed.

Under section 237 of the civil code “a creditor may
bring an action on a claim before it is due, and have an
attachment against the property of the debtor,” in cer-
tain cases.

Section 238 provides that, ¢ the attachment authorized
by the last preceding section may be granted by the
court in which the action is brought, * * but before
such action shall be brought, or such attachment shall
be granted, the plaintiff, his agent, or attorney,” shall
make the oath required by the statute; and section 239
provides, that « if the court or judge refuse to grant an
order of attachment the action shall be dismissed, but
without prejudice to a future action; and in all such
actions application for an attachment must be made.”
The attachment is exclusively a statutory remedy, and
can be issued only on the grounds and in the mode pre-
seribed by the statute. Zgan v. Lumsden, 2 Disney,
168. Mathers v. Ramsey, 2 1bid, 334.

Neither the affidavit nor the order of attachment is a
pleading admitting of answer, but the mode provided
to attack the order of attachment is by a motion to dis-
charge it, and hence it is a special proceeding so inde-
pendent of the action commenced by petition that, when
the order is made final, it may be the subject of review
on error during the pendency of the action.

The right, however, to maintain the action on a claim
before it is due depends altogether upon the attachment,
for, as said in Harrison v. King, 9 Ohio State, 395. If
the attachment fails “the action falls with it.” The
statute expressly provides, that if the court or judge re-



528 SUPREME COURT OF NEBR/ASI:,

8eidentopf v. Annabil.

fuse to grant the order of attachment the action shall
be dismissed. Heidenheimer v. Ogborn, 1 Disney, 351.

It is therefore very clear that the order of attach-
ment issued by the clerk on the filing of the first affi-
davit was void, because it was issued without any au-
thority of law. The only authority to issue the attach-
ment in such case is derived from the statute, and it
expressly provides, that in all actions on claims before
they are due the application for the attachment must be
made, and the court or judge thereof must grant it be-
fore the order can be issued. Therefore the only mat-
ter before us is the refusal of the court to grant the
attachment on the application made on the twenty-
eighth of February, 1876.

The act referred to provides that the attachment may
issue ‘ where the debtor has sold, conveyed, or other-
wise disposed of his property, with the frandulent intent
to cheat or defraud his creditors, or to hinder or delay
them in the collection of their debts. Second. Where
he is about to make such sale, conveyance, or disposition
of his property, with such fraudulent intent.”

The ground stated in the affidavit is substantially in
the language of the second clause above quoted. In the
case of Harrison et al. v. King et al., 9 Ohio St., 393,
an attachment had been allowed in a case similar to the
one at bar. Gohlson, J., remarks that “no specific form of
showing the existence of the ground is pointed out. In
like language as in an ordinary case, the plaintiff' is re-
quired to make an oath in writing, showing the nature
of his claim, that it is just, when the same will become
due, and the existence of some one of the grounds for
an attachment enumerated. We think, however, that in
this class of cases proper practice would require that
something more than the mere repetition of the lan-
guage of the code should be presented to the judge. He
ought to be placed in a position to act intelligently in
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the exercise of the power and discretion conferred by the
code. A court or judge, before allowing an attachment
in an action for a debt not due, might properly require
a statement of facts and circumstances, such as ordina-
rily evince and disclose an infent, purpose, or effect, in
the disposition of property injurious to the rights of
creditors, and not act upon what might probably be a
mere belief or an inference hastily drawn.”

Now although no preseribed form of a statement is
required by the statute as a predicate for the action of
the judge, and it has been held that as a matter of prac-
tice it rests in the discretion of the court of original ju-
risdiction whether the statement shall be more or less
definite, yet we strongly approve the practice indicated
by Judge Gohlson as the better practice. And this seems
more clear when we consider that the gkt to issue the
attachment depends alone upon the fraudulent intent of
the party—an nfent to defraud, or to hinder or delay
his creditors. This infent must not be merely inferred
from the consequences of the actof the party, because the
effect of such a doctrine might estop every creditor from
selling his property, however advantageous it might be
to himself and his creditors. It is said that ¢ to consti-
tute such sale fraudulent it must be with a frandulent
intent to (defraud) hinder or delay the creditor, that is,
an intent to injure him, and reserve some supposed ben-
efit to the debtor.” .

In Gans, Adm’r v. Thompson et al., 11 Ohio St., 580,
in an action upon a claim not due, the affidavit stated
that the party “is about to dispose of his property with
intent to defraud his creditors,” and it was held that “ on
such a showing the judge might, in his discretion, allow
or refuse to allow the writ.” But upon a motion to dis-
charge the attachment, allowed on the ground of insuffi-
ciency, and not upon a denial of the facts stated in the
affidavit, the court held, that the question thus raised

36
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was a question, not of fact, but of law, and as matter of
law the affidavit was sufficient; but further held that
‘“the previous exercise of discretionary power by the
judge in allowing the writ could not properly be re-
viewed on error.”

In the case under cons'de-ation the court below found
that in point of fact there was no infent on the part of
the defendant to defraud, hinder, or delay his creditors.
Whether this finding was based on the affidavit only, or
that together with other evidence and circumstances be-
fore the court, the record does not show. Though the
court or judge may, in its discretion, allow or refuse to
allow the writ, still we think that if by the abuse of
that discretion the party is clearly injured by the disal-
lowance of the writ, in a case with a proper showing, this
court may review the decision on error; but to invoke
the reviewing power of this court the record must con-
tain such facts and circumstances as will fairly indicate
the <nfent of the party. In the present case the rec-
ord is silent in this regard, and it is therefore impossible
for us to say whether the finding of the court below
should be sustained or set aside, and therefore it would
be unsafe for us to “act upon what might probably be a
mere belief or an inference hastily drawn.”

The judgment of the court below dismissing the ac-

tion must be
AFFIRMED.

E. O. Fox AND OTHERS, PLAINTIFFS IN ERROR, V. S. H.
MEAGHAM, DEFENDANT IN ERROR.

1. Motion for new trial. The statute requiring a motion for a
new trial to be made at the term at which the verdict was ren.
dered, and within three days after its rendition (except for newly
discovered evidence), is mandatory; and if the motion is after-
wards made it is of no avail to the party filing it
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2. Justice of the Peace: JURISDICTION. In a cage tried beforea
justice of the peace, without a jury, he judicially determines the
whole case, and must make an entry of his judgment within the
time fixed by the statute for that purpose; after the expiration of
this time, his judicial functions in respect to the subject matter
cease, and he has no authority thereafter to amend, change, or
modify his judgment.

LIABILITY OF SURETIES ON OFFICIAL BOND. When
a justice of the peace, acting as such justice, violates the law and
abuses his authority to the injury and damage of another, the
sureties on his official bond are liable for his acts, and an action
lies primarily against him and his sureties.

Error from the district court for Otoe county. Tried
below before Pounp, J. It was an action brought by
Meacham against Fox, a justice of the peace, and the
gureties on his official bond, for damages sustained by
Meacham on account of a levy and sale of his property
under an execution issued against him by Fox. Judg-
ment below for $500 and costs was given in his favor.
Fox and the sureties bring the cause here by petition
in error.

H. H. Blodgett & Brother, for plaintiffs in error,
claimed that the authorities recognizing a prinei-
ple or rule by which the security on official bonds may
be liable can be distinguished from those acts for which
they will not be held liable. The former are termed acts
done virtute officis, and the latter colore gfficis. The dis-
tinction is the acts done, virtute officii, are where they
are within the anthority of the officer, but in doing it he
exercises that authority improperly or abuses the con-
fidence which the law reposes in him, whilst acts done
colore officis are where they are of such a nature that his
office gives him no authority to do them. Seeley v.
Birdsall, 15 Johns., 267. Dozpner v. The State, 36
Ind., 111. State v. Woodman, Id., 511. People .
Schuyler, 4 New York, 179. Zompkins v. Sands, 8
Wend., 462. Carpenter v. Sloane, 20 Ohio, 330.



532 SUPREME COURT OF NEBRASKA,

Fox v. Meacham.

The record shows that the verdict was rendered De-
cember 22, 1876, and at that date court adjourned until
December 28, at which an application for a new trial
was made, and it seems to us, by a fair construction of
the statutes, the adjournment of the court was sufficient
to unavoidably prevent the application being made be-
fore. It seems to us it must have been the legislative
intent to give litigants three judicial days to make ap-
plication, unless court adjourned; for what benefit can it
be to file the motion when it cannot be heard? We sup-
pose it was the legislative intent to limit the time to
three days so as to bring it before the court while the
errors complained of are fresh in his memory. Then
how could it avail anything if court had adjourned?
The application was made before judgment. Mc Willie
v. Perkins, 20 La. Auon,, 168. Citizen’s Bankv. Bellocg,
19 La. Ann., 876, say litigants have three judicial days
to move for a new trial under a statute similar to ours.

There is framed in the bill of rights in the constitu-
tion of Nebraska: The right to be heard in all civil
casesin the court of last resort by appeal, error, or other-
wise shall not be denied.

Sedgwick says this is peremptory language of our
constitution to keep the legislature in constant control.
Sedgwick, 216. Cooley’s Constitutional Limitations, 37.

. Gaxrr, J.

In the court below, the motion for a new trial in this
case, was not filed until several days after the expiration
of the time limited by the statute, which provides that
application must be made at the term the verdict is ren-
dered, and, except for cause of newly discovered evi-
dence, “shall be made within three days after the ver-
dict or decision is rendered.”

It is, however, now insisted, on the part of the plain-
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tiffs in error, that this limitation fixed by the statute
may be disregarded by the court, and that, as the right
to grant a new trial is an inherent power in the court, itis
in the discretion of the court to grant the new trial upon
a motion filed at any time without regard to the tine
limited by the statate. Now the authority of the legis-
lature to regulate by statute the application for a new
trial will not be questioned; and as the legislature of
our state has, by a mandatory act, fixed the time within
which the application must be made, we think the court
has no power to disregard such law, and none of the au-
thorities cited by the counsel go that far. In the case
of Johnson v. Semple, 31 Towa, 50, which is relied on
here, it was insisted that, as no motion was made for a
new trial, no question was raised upon which the court
would pass; but the court held that the act of 1860
waived the filing of such motion, which before that act
was necessary for raising legal questions; that the act
was in itself “a perpetual motion” for a new trial in
every case where the same questions were formerly raised
by motion, and suggested that the title of the act would
more properly have been “an act for the reliet’ and ben-
efit of lazy and careless lawyers.”

In Munch v. Williamson, 24 Cal., 170, it does not ap-
pear that the motion was made after the entry of judg-
ment, and section 1182 of the code of that state provides
that ¢ the application for a new trial must be made be-
fore judgment.” And in Williams v. S8t. Louis Cirzuit
Court, 5 Mo., 254, it is said that: © A party who sleeps
upon his rights until the time allowed him to malke
his motion for a mew trial expires can mno longer
claim to make his motion as a matter of right.” But
upon a suggestion that substantial justice has not been
done, « the court may look into the matter or not. If
they refuse to grant a new trial no error will lie, because
no law authorized the motion after the four days ex-
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pired.” This seems to be the correct exposition of the
law, and therefore, in the case at bar, as the motion was
not made within the time limited by the statute, it can-
not avail the plaintiffs anything.

But when we look into the record, we discover no
sufficient grounds for disturbing the judgment of the
court below,

The plaintiff. Fox, was a justice of the peace, before
whom a criminal complaint was made by defendant
against one Isaac S. Collins, and after hearing the case
the prisoner was discharged, and the plaintiff, as such
justice ot the peace, rendered “judgment against the
state >’ for costs. Afterwards, he issued execution upon
this judgment against the defendant in error, and caused
his property to be sold by the officer executing the writ;
and the defendant alleges, that by reason thereof, he was
injured, and sustained damages, and this is the subject
matter of the action. The main ground of error is, that
the court refused to permit plaintiff, Fox, on the trial of
this cause, so to amend his docket entry in the criminal
case, as to set forth a finding that the prosecution was
malicious and without probable cause, and the entry of
judgment against this defendant for costs. It is said he
8o intended his record to be made, and had made some
such minutes on loose papers, but such papers became
lost. Suppose such minutes were made (which seems
questionable), can he make any such amendment or en-
tire change of his record on a trial against him for dam-
ages sustained by his misconduct in issuing the execu-
tion? We think not. But it is contended that the
entry of the judgment was merely a ministerial act, and
can be amended at any time, and the authority mainly
relied on to support this proposition is the case of
Stephens v. Santee, 49 N.Y., 39. In that case the court
held that the entry of a judgment on his docket by a
Justice of the peace upon the verdict of a jury is minis-
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terial, as the law made a judgment for that amount the
oniy one that could be rendered; but ¢ when the case is
tried by a justice, without a jury, he is judicially to de-
termine the amount of the recovery, and he must do
this, and make an entry thereof, as required by law
within the time fixed by the statute for that purpose.
After the expiration of this time his judicial functions
in respect to the matter cease, and he can do nothing
Further in the premises.” We think this is a correct
interpretation of the law. Hence, as all judicial fane-
tions of Fox as justice of the peace ceased after the
entry of the judgment by him in the criminal case, he
could do nothing more in the premises, and had no au-
thority to amend, change, or modify the judgment. The
proposed amendment and evidence in respect to it were
properly rejected by the court.

Again, it is urged that the court erred in overruling
the motion to dismiss the action as to Taggart and Botts-
ford, the sureties on theoflicial bond of Fox. Itisclear
that in the matter of the criminal proceedings and the
issuance of the execution, the plaintiff Fox did not act
as a private individual, but by virtue of his office,
clothed with official power; and that under the power
delegated to him by the statute, he had jurisdiction over
the subject matter, and that he had authority to issue exe-
cutions upon judgmen‘ts properly rendered by him as
such justice of the peace, but when, in the exercise of this
authority as justice of the peace, he infringes the law
and abuses this authority to the injury and damage of
another, we think his sureties on his official bond are
liable for his acts in such case. This principle is clearly
announced in the case of Kanev. The Union P. B. R.
Co., 3 Neb. 107-8, and we adhere to the rule laid down
in that case. The action lies primarily against the prin-
cipal and his sureties. Van Pelt v. Littler, 14 Cal., 194.
Briley v. Copeland, 14 111., 39.
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We are satisfied that the petition states facts sufficient
to constitute a cause of action.
The judgment of the court below must be affirmed.

JUDGMENT AFFIRMED.

A motion for a rehearing in the foregoing case was
denied, the defendant in error having entered a remiti-
tur of' $120. Laks, J., dissented, and said he thought
the motion should be sustained and a new trial granted;
the entry of the remititur only cured one defect, but
there were others fatal to a maintenance of the claim of
the defendant in error.

Joan B. Brownx, PLAINTIFF IN ERROR, v. P. W. StrAW,
DEFENDANT IN ERROR.

1. Promissory Note: ALTERATION OF. An alteration of &
promissory note in any material part renders it invalid as against
a party not consenting thereto, even in the hands of an innocent
purchaser.

After an instrument is completed and deliv-
ered, no alteration can be made therein except by consent; an al-
teration of the date, whether it hasten or delay the time of pay-
ment, is & material alteration, and if made without the consent of
the party sought to be charged, extinguishes his liability.

8. : JURISDICTION OF DISTRICT COURT. Inan action between
the original parties to a promissory note, the district court has
ample power to correct mistakes and enforce the original con.
tract; but the law does not permit the payee to change its terms
and conditions without the assent of the maker, even if the al-
teration is in his favor, or to correct a mistake,

Error from the district court of Johnson county.
Tried below before Weaver, J. The opinion states the
case. ‘
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B. F. Perkins, for plaintiff in error, cited 1 Smith’s
Leading Cases, 1141. Wood v. Steel, 6 Wall., 89. Low
v. Merril, 1 Pinney, 340. Britton v. Dierker, 46 Mo., .
591. Simpson v. Davis, 119 Mass., 269. Hunit v. Gray
35 New Jersey Law, 227. :

T. Appelget, tor defendant in error.

An alteration in law is where the change made is
such as to make the instrument express something dif-
ferent from the contract entered into between the par-
ties. The change made in the date of the note in con-
troversy (if there was a change) was simply a correction,
making the instrument conform to the agreement en-
tered into by the parties. Sach a correction is not, in
contemplation of law,an alteration. Edwards on Prom-
issory Notes, page 131. Duker v. Franz, Bush, 239.
Jessup v. Denison, 2 Disney, 150. Smith’s Leading
Cases (4 American edition), 820.

MaxweLL, J.

On the eleventh day of September 1874, Erastus Eames
executed a promissory note for the sum of $223, payable
to the order of the defendant, and duec in twelve months
from date. The note was dated September 13, 1874, and
in that condition was signed by the plaintiff in error as
surety and delivered to Eames, who delivered the note to
the defendant in error. At the time Eames delivered
the note to the defendant the mistake in the date was
disecovered, when the detfendant erased “ 13 » and iuserted
“11” in place thereof, thereby changing the date of the
note fromn September 13, to September 11. This change
was made without the consent of Brown. In an action
on the note Brown pleaded the alteration as a defense.
The defendant in error recovered judgment in the court
below, to reverse which Brown brings the case into this
court by petition in error.
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The rule is well settled that the alteration of & note
in any material part renders it wholly invalid as against
a party not consenting thereto, even in the hands of an
innocent purchaser. Palmer v. Largent, 5 Neb., 223.
Wait v. Pomeroy, 20 Mich., 425. Benedict v. Cowden,
49 New York, 896. Bruce v. Wescott, 3 Barb., 376.
An alteration, to avoid a note, must be material. It has
been held that altering the date was a material altera-
ion. Stevens v. Gralam, 7 8. & R., 505. Hacker v.
Jamison, 2 W. & S., 438.  Wood v. Stecle, 6 Wall., 80.
Inserting the words “or order” in a note not before ne-
gotiable. Bruce v. Westcott, 3 Barb., 374. Haines v.
Bennett, 11 N. H., 181. Pepoor v. Stagg,1 Nott & Me-
Cord, 102. Appointing a particular place of payment
where none was stated in the note as signed. Nazro v.
Fuller, 24 Wend., 374. Woodworth v. Bank, 19 Johns.,
391. 1 Smith’s Leading Cases, 1172.

After an instriment is completed and delivered, no
alteration can be made therein except by consent of the
parties. The alteration of the date, whether it hasten
or delay the time of payment, is a material alteration,
and if made without the consent of the party sought to
be charged extinguishes his liability. If a party may,
without consent, change the date for two days and bind
the maker, he might change the date to such other time
as he saw fit.

In an action between the original parties the court
has ample power to correct mistakes and to enforce the
original contract; but the law does not permit the payee
of a note to change its terms and conditions without
the assent of the maker, even if the alteration is in
his favor, or to correct a mistake. In Wood ». Steele,
6 Wall., 82, the court say: ¢ The agreement is no longer
the one into which the defendant entered; its identity is
changed; another is substituted without his consent.”
As it is clearly shown that the alteration in the date
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was made after the plaintiff in error had signed the
note and without his consent, he is discharged from
liability thereon.

The judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED AND REMANDED.

Jostan C. RATOLIFF AND OTHERS, APPELLEES, V. JAMEs H.
Faris, Treasurer or Haminron COUNTY, APPELLANT.

1. County Superintendent of Public Instruction. The
powers and duties of a county superintendent of public instruc-
tion are derived entirely from the statute. He can only exercise
such powers as are especially granted, or are incidenily necessary
to carry the same into effect. It must appear from the record of
his proceedings that he has jurisdiction, or his acts will be void.

DIVISION OF SCHOOL DISTRICTS. When the statute re-
quires him, in cases where a new school district is formed in
whole or in part’from one or more districts possessed of a school
house, or other property, to ascertain and determine the amount
justly due to such new district from any district or districts out
of which it may have been formed, and to certify the same to
the county clerk—Held, where it appeared that there was no
finding, or determination whatever, by the superintendent, as to
property of any kind retained by a district, out of which a new
district was formed, that his certificate to the county clerk, stat-
ing the amount of tax to be levied on the old district to be paid
to the new, when collected, was a nullity.

AvrpeaL from the district court of Hamilton county.
The action there was in equity to enjoin the collection of
a tax levied upon the real and personal property of the
plaintiffs. This property was situated in school district
number six of that county, and the tax in question was
levied by the county commissioners in pursnance of an
order of the county superintendent of public instruc-
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tion, stating that the sum of $1,178,48 was due from
district number six to district number nine, which had
formerly been a part of district number six. The de-
fendant alleged in his answer that at the time of the
division and formation of district number nine the above
amount properly belonged to that district, that district
number six had levied upon its original territory a sum
of which the above amount belonged to district number
nine, and that the same had been collected by district
number six and used by it. The plaintiffs replied,
denying these allegations of the answer. Upon a trial
before Gaswin, J., sitting in the district court of Hamil-
ton county, a decree was entered enjoining the collec-
tion of the tax, and Faris, the treasurer, appealed.

K dward Bates, for appellant, contended that the cer-
tificate of the county superintendent could not be attack-
ed in this collateral way. It is a kind of an adjudica-
tion, and if erroneous, must be corrected by a direct pro-
ceeding. General Statntes, 1873, Chap. 68, page 962,
Sec. 7, 8, and 9. Wallace v. Brown, 22 Ark., 118.
Western R. B. Co.v. Nolan, 48 N. Y., 513. Mechanics
and Traders Bank v. Henry Dubolt, 1 Ohio State, 591.

A court of equity will not entertain an injunction in
the case of personal property tax. Cooley on Taxation,
page 538; subject, “Personal Tax.” The appellees
make no case for such relief. Williams v. Detroit, 2
Mich., 560. Conley v. Chedic, 6 Nev., 222.

Mason & Whedon for appellees.

Does the evidence warrant the decree of the court be-
low? Admitting for the purpose of this argument that
district six had property on the second of April, 1872, it
then became the duty of the county superintendent, un-
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der section 4, of chapter 63, of the General Statates (if
that section is constitutional), ¢ to determine at the time
of forming the new district.” But it is submitted that
to determine the amount due more than three years after
the formation of the new district, was not in any sense
a compliance with the requirements of this section of the
statute, and especially so where the pretended determi-
nation was made by one who assumed the duties of the
office long after the formation of the new district. It
was for the court below to determine, under the issues,
whether the superintendent complied with the laws in
his pretended finding as to the amount due, and as that
court passed upon that question of fact, its finding
should not be set aside here. 4. & V. B. R.v. Wash-
burn, 5 Neb., 117. '

But the important question to be determined in this
case is: Was school district six possessed of any pro-
perty on the second of April, 18722 It will be conceded
by the appellant that the only property the district had,
if any, was the tax voted on the first day of April, 1872,
one day before the formation of the new district.

The appellees contend that this tax was not “pro-
perty ” in any sense of the term. The term property is
gaid to include lands, and tenements, hereditaments, and
commodities, the value of which may be measured in
money. Herman on Executions, 140,

If this be a correct definition of the word property,
what was the money value of this pretended tax on the
second of April, 1872%

Suppose the district board had never reported to the
county clerk this vote, and the tax had never been placed
upon the tax duplicate, wouid district six have acquired
any property by this vote? We think not. The tax
could not be collected until all the steps imposed by the
statute had been taken, and the fact that these steps were
taken after the division and the tax collected does not
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entitle district nine to any portion thereof. Grant Qo.
v. Delaware Co., 4 Blackf., 256. Devor v. M cClintock,
9 Watts & S., 80. Barnett v. Jefferson Co, 9 Watts, 166.
If this court should hold that the vote by the district is
all that is necessary in order to constitute a tax, even
then district nine is not entitled to any part of the same,
because a tax is not property. Opinion of Judges, 58
Me., 591. Hilbish v, Catherman, 64 Penn. State, 154.
Perryv. Washburn, 20 Cal.. 318. Cooley on Taxation,
-1 Blackwell on Tax Titles, 1. The appellant contends
that the finding of the superintendent was an adjudica-
tion, and cannot be attached collaterally, and cites
authorities to support this theory. But it is submitted
that the authorities cited do not sustain the proposition.

The statute says the county superintendent, at the
time of forming the new district, or as soon thereafter as
may be, shall ascertain, etc. It nowhere authorizes his
successor in office to perform this duty; he acted with-
out jurisdiction, and his acts are void, granting he acted
judicially. 1 Conn. 40. 5 Harr & J., Ind, 42. 8
Cranch, 9.

"MaxweLy, J.

School district number six, of Hamilton county, was
organized in February, 1872, and compriced the east
half of township ten north, range six west of the sixth
principal meridian. In the following month, the bound-
aries of the district were enlarged so as to include all of
township ten, range six, and also townships ten north,
ranges seven and eight west of the sixth principal
meridian.

On the first day of April, 1872, the district held its
first annual meeting, at which “it was voted that the
amount of taxes levied on the taxable property for school
district purposes for the coming year be as follows, to-
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wit: For building and school-house fund, ten mills on
assessed valuation. Incidental and teacher’s fund, five
mills; total, fiftcen mills.” On the ninth day of April,
1872, a new district was formed from district number
six, by taking the west half of township ten north,
range six west, and all of townships ten north, of ranges
seven and eight west. The new district thus formed
was numbered nine. At the time district number nine
was formed there was no school-house or property of
any kind belonging to school district number six. Coun-
sequently, the then county superintendent made no re-
port to the county clerk, as required by section eight of
the school law (Gen. Statutes, 962.) On the twenty-
seventh of May, 1872, school distriet nnmber six, at an
election duly held, voted bonds to the amount of $1,000,
for the purpose of building a school-house, and again, on -
the twenty-fifth of January, 1873, voted bonds in the
further sum of $300 for the purpose of completing the
school-house, and $225 for other purposes. A consider-
able portion of these bonds has-been paid.

On the first day of July, 1875, the county superin-
tendent of public instruction transmitted the following
order to the county clerk of Hamilton county:

« To the Hon. County Clerk of Hamilton County:

“Sir:—Report to the county commissioners to be
levied on school district number six, to be paid when col-
lected to school distriect number nine, $1,078.48.

“J. T. Price,
“County Superintendent.
“July 1,1875.”

Upon this order the tax in question was levied.

Neither the pleadings nor proof make it entirely clear
as to the amount collected in school district number six,
for school purposes, under the levy for 1872. And so
far as the legality of the tax in controversy is concerned,
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it is not material, as the inquiry is limited to the au-
thority of the county superintendent to make the certi-
ficate in question. Section seven of the chapter entitled,
“Schools ” (General Statutes 962), provides that:
“When a new district is formed in whole or in part,
from one or more districts possessed of a school-house,
or other property, the county superintendent az t/e time
of forming such new distriet, or as soon thereafter as
may be, shall ascertain and determine the amount justly
due to such new district from any district or districts
out of which it may have been in whole or in part
formed, which amount shall be ascertained and de-
termined according to the relative value of the taxable
property in the respective parts of such former district
or districts at the time of such division.”

Section eight provides that: “The amount of such
proportion, when so ascertained and determined, shall
be certified by the county superintendent to the county
clerk,” ete. -

The powers and duties of a county superintendent of
public instruction are derived entirely from the statute.
He can only exercise such powers as are especially
granted, or are incidently necessary to carry the same
into effect. Any proceedings on his part beyond the
scope of his authority, or where he has no jurisdiction,
are absolutely void.

There is no pretence that school district number six
had a school-house, or property of any kind, at the time
district number nine was formed in April, 1872; yet,
more than three years after the formation of district num-
ber nine, the successor to the officer who formed the dis-
trict, without a finding or determination of any kind as
to the property received by district number six, issued
the certiticate in question to the county clerk. The cer-
tificate does not purport to state the object of the levy,
and is merely a direction to the county clerk.
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Section three of the act provides that: “ Whenever
the county superintendent of any county shall form a
new district therein, he shall deliver to a taxable inhab-
itant of such district a notice in writing of the forma-
tion of said district, describing its boundaries, and spe-
cifying the time and place of holding the first meeting,
which notice, with the fact of such delivery, shall be en-
tered upon the record by the county superintendent.”
This record is also referred to in section fifteen.

While there is nothing in the statute prescribing the
requisites of the record, yet, from the nature of the
duties of the superintendent, it should contain a minute
detail of his proceedings in the formation ot a new dis-
trict, and of the amount justly due (if anything) to
such new- district from any district or districts out of
which it may have been in whole or in part formed. In
determining the amount due he acts judicially, and the
record should show that he has jurisdiction.

As it does not appear from either the pleadings or
proof in this case that the superintendent had jurisdie-
tion, his action in the premises is void. The decree of
the district court is clearly right, and must be affirmed.

DEecrEE AFFIRMED.

DanNieL GEIGER, PLAIN1wY IN ERKUR, V. ''HE STATE OF
4] 'y
NEBRASKA, DEFENDANT IN ERROR.

1. Criminal Law: EVIDENCE. Under section 328 of the criminal
code, neither husband nor wife are competent to testify concern-
ing any communication made by one to the other during mar-
riage. But when papers or letters are offered in evidence on the
trial of a cause, which are pertinent to the issue, they should be
admitted, and the court will not take notice how they were ob-
tained, nor will it form a collateral issue to determine that ques-
tion.

37
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PRACTICE. Where there is no testimony what.
ever, showing the salue of property stolen by the accused, other
than that with which he stands charged in the indictment,
it is not error for the court to refuse to instruct the jury that they
cannot add the value of such property to that in the indictment,
the court having previously instructed the jury that the ownership
of the property stolen must be proved as charged in the indictment.

2. ——— L

: DISCRETION OF TRIAL COURT IN SENTENCING PRISONER.
Within the limits fixed by the statute, the term of imprisonment
to which a party convicted of crime may be sentenced, rests en-
tirely with the judge of the court before whom the case was
tried, and the judgment will not be set aside because it seems to
be severe.

Tur plaintiff in error, upon an indictment for grand
larceny, found against him in Buffalo county, was found
guilty and sentenced to imprisonment in the penitenti-
ary for the term of faur years. Upon the trial before
GasLin, J., and a jury, the contents of a letter, purport-
ing to have been written by the prisoner to his wife, was
offered in evidence. The letter was not produced, but
the witness, Achey, testified that he had had it in his
possession; that he got it at Geiger’s house: that it com-
menced—* Dear Wife,” and continned—* I have looked
out a place for gome more tar paper to-day, and if I have
luck, I will get enough to tar-paper the house, and 1
have got flooring enough to lay the floor, and make a -
door; siding enough to side up the house; and I have
got lumber to make a cupboard for you; and I have got
a rocking chair for you, and some glass, and lime, and
bedsteads.” To the introduction of this evidence, the
counsel for the prisoner objected on the ground that it
was a privileged communication, being from husband
to wife. Objection overruled, and an exception taken.

The plaintiff in error requested the court to give the
following instruction to the jury, which the court refus-
ed to do, and an exception was taken.

«3, If the jury find that the defendant unlawfully
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took from More & Sunderland, or other persons, other pro-
perty than that described in the indictment, they will
neverthcless be precluded from adding the value thereof
to the value of any property described in the indictment,
and which they may find was unlawfully taken by the
defendant.”

Iamer & Conner, for plaintiff in error.

Achey went to Geiger’s house when Geiger had been
arrested, and when his mother was gone and got a letter
purporting to have been written by Geiger to his wite.
We claim this letter was obtained surreptitiously. and
that it was a privileged communication from husband to
wife, and not admissible in evidence, it written by
Geiger, and if not written by Geiger, certainly not ad-
missible. It was not proved to have been written by
Geiger, or mailed or sent by him. It it was not, then it
should not have been introduced in evidence, because it
was not the defendant’s act. It it was written by de-
fendant, then it should not have been admitted. because
a privileged communication. Gen. Statutes, 582, section
331, 832.

George H. Roberts, Attorney General, for the State.

There were no errors in admitting or rejecting testi-
mony on the gronnds assigned by counsel at the time,
as the statute provides. The only objection made to the
letter at the time of the introduction of testimony con-
cerning-it was its privileged character—not of the want
of proper foundation, as stated in assignment of errors,
motion for new trial, and in brief.

The wife or husband cannot be compelled to disclose
confidential communications. But even an eavesdrop-
per can testify when of the res gesia as to the communi-
cations; and papers and other subjects of evidence
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which have been illegally taken from the possession of
the party against whom they are offered, or otherwise
unlawfully obtained, if pertinent to the issue, are ad-
missible. 1 Greenleaf on Evidence, 287, § 254 a.

MaxweLL, J.

In the year 1876, the plaintiff in error was indicted
by the grand jury of Buffalo county for the larceny of
four hundred feet of pine flooring, of the value of $14.00;
five hundred feet of pine siding, of the value of $11.50;
one box of window glass, of the value of $5.00; one bed-
stead, of the value of $3.50; one barrel of lime, of the
value of $2.50; and one lot of window stops and mould-
ings, of the value of $1.00; all of said goods being the
property of Luman R. More and William C. Sunder-
land.

On the trial of the case the plaintiff in error was found
guilty, and the property stolen was found to be of the
value of $35.70. A motion for a new trial having been
overruled by the court, the plaintiff was sentenced to
imprisonment in the penitentiary for the term of four
years. To reverse the judgment the plaintiff has brought
the cause before this court by a writ of error.

The first objection urged is that there is no sufficient
proof of the identity of More and Sunderland as the
owners of the property taken. E. F. Lougee, a witness
called by the state, testified that he “wasdoing business
for M. & 8. in 1875 in the lumber business; cannot say
how long before bedstead was brought back; I saw it;
lime and lumber kept in shed; plunder unloaded in
street; I recognized the bedstead as the property of
More and Sunderland; recognized the lumber as the
property of More and Sunderland; measured it; I
think there was about four hundred feet of flooring,
worth $35 per M; measured siding, five hundred
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feet, worth $23.00 or $24.00 per M; recognized the
flooring as M. & 8.’s; am not positive about the siding,
but think it was ours (More & Sunderland’s).”

W. C. Sunderland testified that he recognized the
flooring, siding, bedstead, barrel of lime, box of glass, and
that it had not been sold by the firm, and that the prop-
erty was taken in Buffalo county. There is other testi-
mony tending to show that the property stolen was
owned by More and Sunderland, and we think there is
sufficient on that point to warrant the jury in finding
they were the owners of the stolen property.

The objection that the proof failed to show that the
property was of the value of $35.00, is equally untenable.
Sunderland identified the flooring, siding, bedstead, box
of giass, and barrel of lime, and stated that the lime was
of the value of $2.50, the window glass of the value of
$3.00, and the bedstead of the value of $3.50. Other
witnesses testified that the flooring was ot the value of
$14.00, and that the siding was of the value of $11.50,
amounting in all to the value of $36.50.

Section three hundred and twenty-eight of the crimi-
nalcode provides that neither husband nor wife shall be
competent to testify concerning any communication made
by one to the other during marriage. Where, however,
papers or letters are offered in evidence on the trial of a
cause, which are pertinent to the issue, they should be
admitted, and the court will not take notice how they
are obtained, nor will it form a collateral issue to deter-
mine that question. Leggett v. Tollering, 14 East, 302.
Jordan v. Lewis, 1d., 306. Commonwealth v. Dana, 2
Met., 337. But there is no admission of the plaintiff
contained in the letter given in evidence tending to show
that he was guilty of the offense charged.

There is no testimony whatever showing the value of
any property found in possession of the plaintiff except
that taken from More & Sunderland. There was there-
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fore no evidence to warrant the third instruction asked
by the plaintiff in error, and the court had already in-
structed the jury that to authorize a conviction they must
find that the property taken by the plaintiff was the prop-
erty of More and Sunderland, and of the value or in
excess of $35.00.

On the whole case the plaintiff appears to have had a
fair trial, and no errors appear in the record suflicient to
authorize the reversal of the judgment. The sentence
may appear to be severe, but that is a matter, within the
limits fixed by statate, resting with the judge of the dis-
trict court.

The judgment of the district court is affirmed. -

J UDGMENT AFFIRMED.
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judgment is set aside, the garnishment becomes dissolved,
and the garnishee discharged. Id ...cieveiinccccacnennn. 343

Negotiable Note. The general rule is, that a negotiable
note or bill is not, before maturity, subject to attachment;
but an exception to the rule is, that if such note or bill is
transferred before maturity, voluntarily or fraudulently, for

" the purpose of protecting the debt from the creditors of the

payee, it may be attached or garnished while the same re-
mains in the hands of such indorsee. Id ......... ceeeas. 843

Mortgagor’s Interestsin Goods. An ordinary creditor
may, by proceedings in attachment, subject the interest of
a mortgagor of goods and chattels in the hands of the
morigagee to the payment of his debt. The plain, orderly
course insuch case is by garnishment, whereby such interest
can be ordered paid over to the attachment creditor. Faulk-
ner o. Meyers ....... R 3 €

Upon & Debt not Due. In an application for the allow.
ance of an attachment in an action on a claim not due, the
better practice is to set forth in the affidavit, not merely
a repetition of the language of the code, but also a state-
ment of facts and circumstances, such as ordinarily evince
and disclose the intent, purpose, or effect in the disposition
of property as injurious to the rights of creditors. Seiden-
topfo. Annabil. oo eieeniecniiiniiaienttiitiiesiianaan 524

. The right to issue the attachment in such case de-
pends alone upon the fraudulent ¢ntent to defraud, or hin-
der or delay creditors. Id......ccoiveiicaninoniineinnen. 525

. The court or judge may, in its discretion, allow or
refuse to allow the writ; but if by the abuse of that discre-
tion a party is clearly injured by the disallowance of the
writ, the decision may be reviewed ona error, but to invoke
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the reviewing power of the appellate court, the record must
contain such facts and circumstances as will fairly indicate
the ¢nient of the party. Id ...c.coveieennen. cresierieneas

See ExgMPTION. EXECUTION.

ATTORNEY'S FEES.
See PrACTICE, 59.

AUDITOR OF PUBLIC ACCOUNTS.

BANKRUPTCY.

Impeachment of Discharge. A decree of discharge

555

525

See CONSTITUTIONAL LAW, 1, 2. STATE AND STATE OFFICERS, 2.

in bankrupicy can only be impeached in adirect application -

tor that purpnse in the court in which it was granted.
Smith v. Kinney......... N Cieereeieniaraa e

A certificate of discharge is sufficient evidence of
bankruptcy and of the validity of the proceedings therein.

T e e esseerosesasesesossaasassnsnsssosssasnsnaanns

Judgment in State Court. When a judgment, upon a
debt accrued before the institution of procedings in bank-
ruptcy, is entered in a state court prior to a decree in bank-
ruptey, the certificate of discharge is conclusive of the dis-
charge and & bar to further proceedings upon the judgment;
and the court will relieve the judgment debtor, in such case,
from an execution afterwards issued thereon. Id..........

Replevin of Property from the U. 8. Marshal. In
proceediugs in bankruptey in the United States district
court, the marshal, under a writ duly issued, seized a stock of
goods then in pnssession of a vendee of the alleged bank-
rupt, at the request of the petitioning creditor, and upon his
executing a bond indemnifying the marshal * against any
dawmages, loss, or expense " incurred by taking the proper-
ty. Thercupon the purchaser, by an order of replevin is-
sued from the stat~ district court, 100k the gondz from the
marshal, who made no defense, but suffered jndgment for
damnges to be entered against him on defaull—which he
paid. Held, that the s.ue court had jurisdiction, and that
the damages adjudged could be recovered aguinst the prin.
cipal and his sureties on the indemnifying bond. Held also,
that by proper angwer showing the authority under which
he took the goods, the marshal could have rendered it im-
proper and erronevus for the stale court to Liave proceded
furvier with the case. Bakero. Daily ...coovivevineenans

447

4417
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The possession of the goods by the marshal was
the possession of the court whose officer he was, and it was
the right of that court to determine whether that possession
was legal or not. Id....... e teaiiesiesesastaneanrnenans 465

WAIVER BY MARSHAL. But this right the marshal
could waive, and he did waive it by failure to answer. Id. 463

Practice in Replevin: SERVICE OF ORDER IN. The fail-
ure of the sheriff to serve a copy of the order of delivery
upon the defendant was not a fatal defect. It was an irregu-
larity which should have been taken advantage of, if at all,
before trial and judgment, for afterwards it is too late to do
B0, Jd.uecivne tiiinrniieeinniriianiacnnns ecsesvssncane 4685

Damages. Aa expense incurred by the marshal in taking
care ot the goods while in his custody, but not paid until
the day of trial, was properly allowed as damage. Id...... 466

BANKS AND BANKING.

See PRINCIPAL AND SURETY.

BASTARDY.
BSee JUDGMENT, 6. PracTICE, 11, 12,

BILLS AND NOTES.

8ee NEGOTIABLE INSTRUMENTS.

BILL OF EXCEPTIONS.
See PRACTICE, 5, 6.

BLIND ASYLUM.

See Boarp or PusLic LANDs AND BuILpINGgs.

BOARD OF PUBLIC LANDS AND BUILDINGS.

Removal of State Officers. The state board of public
lands and buildings have not, under the provisions of the
constitution, or the act of February 13, 1877, authority to
appoint and remove officers of state institutions. 7'he¢ State

Mandamus. Action by mandamus will lie to compel an
officer to deliver up property of the state, held by him with-
out any right or authority at law. JId.......c.ceeveeee... 288
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Institution for the Blind. The institution for the blind
is not, within the meaning of section 19, Art. V, of the con-
stitution, an educational institution, and therefore is with-
in the control of the board of public lands and buildings.
GANTT, J., dissenting. Id.....ceeovvrvueeicerrnsaciocans

BONA FIDE PURCHASER.
Sece FrRAUD. MorTGAGE. REAL PROPERTY.

BONDS.

Precincet Bonds. The limitation in section two, Art. XII,
of the constitution, prohibiting counties, except on a two-
thirds vote, from issuing its bonds in excess of ten per cent.
of the valuation, does not prohibit a precinct from issuing
its bonds in addition to the amount which may be issued by
a county. The State, ex rel. A. & N. R. R. v. Lancaster
COURLY <+ v e e e e tenee e e atetae e aee s e aeaa e eneanns
. Capitol precinct, at an election held on the sixteenth
day of October, 1875, voted bonds to the A. & N. R. R. Co,,
to aid in an extension of its line. The bonds were to be
placed in the hands of a trustee until the company had so
far completed its road as to be entitled to them. The com-
pany immediately made a preliminary survey of its line,
and the same was completed prior to Novewmnber 1, 1875.
Held, That the right ot the company to the bonds in ques-
tion had become vested, at the time the constitution of 1875
took effect, to such an extent that the company could re-
quire the bonds to be issued as provided in the proposition,
and placed in the hands of the trustee to await the final ac-
tion of the company. Jd.......ceivveiiieiniannnn.

County Bonds. Counties have no authority at common
law to issue bonds. They are guasé corporations, mere gov-
erning agencies, charged with certain objects of necessary
local administration. Hamlino. Meadoille. ..cv.ovuaee. ...

. The power to issue commercial paper must be con-
ferred by statute. And such power must be exercised in the
manner prescribed; but if the authority to issue the bonds
existed at the time of their issuance, a mere irregularity in
its exercise will not invalidate the bonds. Id........... .

Submission to a Vote of the People. Where the ques-
tion of issuing bonds to any railroad company was submit-
ted to the people of a county, but without accompanying
the same by a proposition to levy a tax to meet the liability
incurred ; Held, that bonds issued in pursuance of such vote
were void, Jd...e.veee covineeivncarenersocrscasosasnan
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6.

. Where a vote of the peupic w1 u county autnorized
the county commissioners to swbseribe for stock in a rail-
road company; Held, that such authority did not empower
the commissioners to donate the bonds of the county to a
railroad company. Id ......cvivviiininnieeercnnnnnenannns 227

See INTERNAL IMPROVEMENTS. JUSTICES OF THE PEACE, 6.

BRIDGES.
B8ee CountiES, 6-13. EsrorreL, 1. INTERNAL IMPROVEMENTS,
Roabs, 6.
CHATTEL MORTGAGES.

See FRAUD. MORTGAGE.

CITIES.
See LiQuor SeLuiNg. Municipan, CORPORATIONS, 1, 2.

CITIES OF THE FIRST CLASS.

1. Taxation. Section 24 of the “act to incorporate cities of
the first class” is constitutional. Under it all property
within the limits of a city as incorporated, which is taxable
according to the laws of the state, is subject to taxation by
the city. Turnero. AlRQUS....ovveeeeeerieeeneronenn vees B4

The court cannot classify the property within the
limits of such city into such as shall be taxable and such as
shall be exempt from taxation. Id....... cerenecans cevees B4

8. As to Jurisdiction of police judge. Thompson o. The
SEALE seae-vescsassosassnan eetesnensan Gessenans essncees 102

8ee ConstrTUTIONAL LAW, 8, 9, 10, 11.
CITIES OF THE SECOND CLASS.

1. Balary of Officers. In April, 1874, R was elected citv en-
gineer of the city of Lincoln. In May follewing, themayor
and council of said city passed an ordinance repealing the
salary of said officer, and providingthat thereafter he should
be paid $5.00 per day for services actually rendered. In
November foliowing an ordinance was passed providing for
the payment of a salary of $5.00 per day to said officer.
Held, that after such ordinance took effect, the plaintiff was
entitled to & salary of $5.00 per day, Roberts o. Gzty of
Lineoln ooveeeneivenerivessosneas aae cssniansecene 1.0.0 392
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CONDITIONS.

See CoNTRACT, 2. WARRANTY.

CONSTITUTIONAL LAW.

l. Appropriations. The rule observed as to appropriations
in the case of T'he State, ex rel. Roberts v. Weston, 4 Neb.,
216, applies only to thuse officers whose salaries are tixed by
the constitution itself, and not to those whose compensation
is left to the discretion of the legislature. As to the latter
specific appropriations by the legislature are necessary to
authorize their payment from the state treasury. Staie o.
Weston. c oo oveeinnririeiiieiiasisinissisnronecssinnnnsse 16

8. Legislative Appropriation. Section six of the act of
Fepruary 24th, 18735, providing for a state board of immi-
gration, is not a sufficient appropriation of money by the
legis'ature to authorize the auditor to draw his warrant on
the state treasury for the payment of the incidental ex-
penses 1ncurred by the secretary of the board. 7d........ 18

8. Judicial Sale. The act of the legislature of February 15,
1875, providing “ for the more equitable appraisement of real
property under judicial sale,” is not repugnant to that pro-
vision of the constitution of 1867, whicu declared that “no
law shall be revived or amended unless the new act contains
the entire act revived, and the sections amended,” it being
a complete law of itself, covering the whole subject of the
appraisement of property for that purpose. Jonesv. Davis. 88

Neither is it rcpugnant to the constitutional pro-
vision which prohibits the passage of any law impairing
the oblization of contracts, inasmuch as it merely changes
the remedy or mode of snforcing the contract, which is

within the control of the legislature Id............. ce-- 38

5. Legislative Power. The legislative authority cannot
reach the life, liberty, and property of the individuai, ex-
cept when he is convicted of crime, or when the sacrifice
of his property is demanded by a just regard for the public
welfare. A EN.BR B o. Baty...c.ioeeeveecsecennannnn. . 3T

The rights of every individual must stand or fall
by the same general law that governs every member of the
body politic in the land under similar circumstances, and
therefore a partial law which proposes to affect or destroy
the rights of particular persons, or a particular class of per-
gons, is not the law of the land. Id..........e.cv.uvvu... 37
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11.

12.

13.

4.

CONSTRUCTION OF STATUTE. That part of the stat-
ute of June 22, 1867, which gives to the owner of live stock
“double the value” of his property accidentally injured
or destroyed on a railroad track is void. Id.............

Powers of Judiciary. The court cannot pronounce an
act of the legislature void merely because it may be imper-
fect or impolitic, or for any supposed inequality or injustice
in its operation, if it be upon a subject matter fairly within
the scope of the legislative authority. To bring the validity
of a legislative act within the control of the judiciary, it
must be clearly subversive of the constitution. Zurner o.
Althaus. . covvvviidirienreeisnnnes

Private Property. The private property of a citizen can-
not, by the exercise of legislative power in any form, be
taken from him and given to another, or to a corporation.
Such act would be judicial, depriving the citizen of his
property without due process of law. Jd................

Cities of the First Class. Section twenty-four of the
‘“ act to incorporate cities of the first class,” approved, March
25, 1873, authorizing and empowering the mayor and coun-
cil of such cities to levy and collect taxes for general pur-
poses, is not unconstitutional ; and under this law, all prop-
erty within the limits of a city as incorporated, which is
taxable according to the laws of the state, is subject to taxa-
tion by the municipal corporation for general purposes. Id.

The court cannot classify the property within the
limits of such city or tax district into such as shall be taxa.
ble and such as shall be exempt from taxation. The judi-
ciary can only determine as to the constitutionality or un-
constitutionality of a legislative act. JId..................

Section 87 Civil Code is not in conflict with section 9,
Art. VI, of the constitution, by which district courts are
given both “chancery and common law jurisdiction.” Id.

Title of Act. An act embracing several subjects not in.
dicated by the title, but which are dependent on each other
and form inseparable parts of the same law, is unconstitu-
tional and void. The State, ex rel. Jonesv. Lancaster County.

Legislative Appropriations. Section 22, Art. I1I, and
Section 8, Art. 1X, of the constitution were designed to ef.
fect two difterent and distinct objects—the one to establish
a permanent rule in regard to future expenditures of the
state, and the other to ascertain, determine, and provide by
law, for the payment of the existent state debt. Tke State,
sz rel. Omaha National Bank 0. Me¢Bride....oceee covennas

See CRIMINAL T.aw, 2.

64

474

508
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CONSTRUCTION OF STATUTES.
See STATUTES.

CONTINUANCE.
8ee PracTICE IN CRIMINAL CasEs, 12, 18.

CONTRACT.

Rescission: FRAUD: PLEADING. A contract procured by
fraud will be rescinded at the suit of the party defrauded.
But in such action the particular and precise circumstances
which constitute the alleged frand must -be set forth in the
petition. It is not enough to allege that a party by false
and fraudulent representations induced another to enter into
a contract, but he must state the facts on which he bases
his claim for relief. Arnold v. Baker...... Caresanaiaas

Payment: coxprTioNs. When a debt is divided into
several payments, to be made at different periods of time,
and the parties contractthat upon a failure to make any one
of the payments when it becomes due, the whole amount of
the debt shall become due and payable, the court is bound
to give effect to their contract. Such eondition of payment
is not in the nature of forfeiture. Pope v. Hooper.........

Fraud: REscissioN. In morals the failure to perform a
promise may be without excuse or justification, but in law
false representations to authorize the rescission of a contract
must be made in regard to existing facts. Perkinsv. Lougee.

Action: CONTRACT AND PROMISES. Where a condition or
promise is only to indemnify and save harmless a party from
gome consequence, no action can be maintained until actual
damages have been sustained by the plaintiff. Gregory o.
Hartley. eooveeeeveineanns et teeresareenresaraneraaanas

Jurisdiction of Court of Equity. A court of equity
will relieve a party against contracts made by him while
temporarily insane from the use of intoxicating liquor,
where such contracts have been procured by the fraud or
imposition of the other party. Johnson v. Phifer..........

: SETTING ASIDE CONTRACTS ON GROUND OF DRUNK-
Ennuss. In order to set aside a contract on the ground of
drunkenness it is not sufficient that the party was under
undue excitement from liquor. It must rise to that degree
which may be called excessive drunkenness, where a party
is utterly deprived of his reason and understanding. Id...

See CoNsTITUTIONAL Law, 8. COUNTIES, 8, 9. MORTGAGE,
1,2. ParTNEnrsHIP. REAL PROPERTY WARRANTY.
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CONVEYANCE.

See MoRT@AGE. REAL PROPERTY. VENDOR AND VENDEE.

CORPORATIONS.

See APPEAL, 8. EstorreL. MuNiciPaLk CORPORATIONS.
Ra1uroaDps.

COSTS.

‘Where a Justice of the Peace has jurisdiction of an ac.
tion, and it h s ben broucht in any other court, the plaintiff
cannot recover costs. Kay 0. Mason....oeeeieraniinanan.

An Attorney’s fee is a part of the costs, and is suhjeet
to excep:ions and review in like manner as other costs.
Hendrizo. Bieman. .....oooveuiieiiiiiiiniianninsnancs ..

See Counry CoURTS. PRACTICE, 59.

COUNTIES.

County Commissioners : JURISDICTION OF. The hnard
of county commissioners is invested by srarute wiih exclu-
sive original jurisdiction in the examination and auiiowance
of accounts agaifist a county. Brown v. Otoe County.......

: JUDICIAL ACTS. In the audit, adjustmen t,andaliow-
ance or disallowance of a claim agaiost the couniy, the
board of county commissioners acts judicially, and its judg-
ment in the matter is conclusive, unless appealed from or
reversed in the mode prescribed by law. The board has
no power to review, reverse, vacate, or set aside irs former
adjudication of a claim against the county. Id. 177. The
State, ex rel. Clark v». Buffulo Qounty. . .... Cererereraiea, .

As to accounts against a county, the juris-
diction of the district court is appellate only, and an origi-
nal action on such demands cannot be maintained. Id...

Fees for Publishing Delinquent Tax List. The pub-
lisher of the delinguent tax list for a county has no right to
withhold from the treasurer the proof of publication, which
the statute requires him to deliver to that officer, because
of the non-payment of fees, and if he do so it is good ground
for & refusal of the county commissioners to allow his ac-
count for publishing the list. JId......eeivieieneninaa.n,

As to Jurisdiction of County Commissioners in lo-
cation of county roads.—State, exrel. Sims v. Otoe County. .

101

517

111

454

112

112

130
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County Bridges: POWER OF THE COUNTY COMMISSION-
ERS. Section sixteen of the road law, as construed by this
court in the case of T'he People v. Commyissioners of Buffalo
County. 4 Neb., 150, applies to contracts for erection of
bridges as well as to those for the improvement of roads,
and prohibits the commissioners from entering into a con-
tract for the expenditure of more than double the amount
of money on hand to the credit of the bridge fund. COlark

: ———.  While it is true that the general road fund
may be lawfully applied to the erection or reparation of
permanent culverts and bridges, it is not true that the bridge
fund raised from the five mills levy, under section fifteen,
can be used in the general improvement of roads, but must
be devoted exclusively to the object for whiech this levy may
be made. Jd...coovvinnniiiiiiis ittt

: ———. The coatract in this case provides for the
payment of the cost of the bridge, in excess of the nine
thousand dollars received in county honds, by warrants
drawn on the bridge and road funds., The petition alleges
the want of sufficient money in rthe road fund to justify the
contract, but no mention whalever is made of the condition
of the special bridge fund. Held. thyt for this omission the
petition was fatally defective. Id......coocvviieninain.

. Alrhough this contract was illegal by reason
of the faiinre of the commissioners to advertise for propo-
sals under a plan and specifications, still the contractor hav-
ing completed the bridge, and the same having been ac-
cepted by the commissioners, he is entitled to compensation.
Under such circumstances payment will not be enjoined at
the suit of taxpayer. Id.........ccccvieneeennn. erieaeaen

Claims Against a County. ALLOWANCE OF: REMEDY.
The building of county bridges being entirely within ithe
control of county commissioners, and they having accept-
ed the bridge from the plaintiff, and allowed his claim
therefor, the remedy for any person feeling himself aggriev-
ed was by appeal to the district court. Having neglected
this remedy the plaintiff cannot resort to equity for relief
by an original suit. Id...... Caceensienens tevesaienns

Roads and Bridges. Section sixteen of the road law
requires all contracts for the improvement of roads to be let
to the lowest competent bidder, and this includes contracts
for the erection and repair of permanent bridges and cul-
verts. Follmer v. Nuckolls County. . .... teiies se esesaae

192
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204
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12,

18.

14.

16

16.

. POWER OF COUNTY COMMISSIONERS. County com-
missioners have no authority either personally or by agent
to engage in the business of erecting public bridges on the
credit of the county. The law defines their power and
points out the mode of its exercise, and that mode is ex-
clusive. Id...... N 1

The words “permanent” and ¢ substan-
tial” are used in section fifteen of the act in a descriptive
sense, and apply only to such structures as are of a perma-
nent and substantial character, and do not include merely
temporary structures or ordinary repairs. Id............. 204

County Commissioners possess no powers except such
as are expressly granted, or are incidentally necessary to
carry such powers into effect. Hamlin v. Meadville........ 237

Claims Against Counties: DUTY OF COMMISSIONERS.
Upon the final adjudication of a claim against the county,
it is the duty of the board to issue to the claimant his war-
rant for the amount, or 8o much thereof as shall not exceed
the aggregate amount levied by tax for the current year for
the fund out of which it is payable. The State, ex rel. Clark
0. Buffalo Qounty.....voeeeeoneeseonressasennssnarsennsa. 455

Mandamus to Levy a Tax. When the board refuses

to levy a tax clearly provided by law, it may be compelled by

mandamus to levy such tax to pay a claim which has been

finally adjudicated against the county. Id................ 455
See Boxbs.

COUNTY COMMISSIONERS.
See Bonps. Couxnties. Roabps.

COUNTY COURTS

Practice. The practice in civil cases in probate courts in
all essential particulars was regulated by statute, and, ex-
cept in a very few matters, was the same as that established
for justicés of the peace. Banko.Uhl.....oeueee.. .. vee.. 145

Dismissal of Action. The dismissal of actions in the
probate courts—now county courts—is governed by the
rules applicable to cases commenced before justice of the
peace. Id......cvivviiiiennnaiis reeeieaenas ceereeians 145

The plaintiff in an action brought in the probate
court, could at any time before the case was finally sub-
mitted, and on his own motion, dismiss it. And the failure
to pay the costs that had then accrued will not prevent him
from exercising this right. Id.......ccivenvenvivennee.s 145
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And such voluntary dismissal was practically a
final disposition of the case, except as to unpaid costs, for
which alone the court could render judgment against him.
Td.. oo i i it it teei it e

Nor was it any objection to the exercise of the right
of dismissal that it was done in order to enable the plaintiff’
to proceed with another action, concerning the same subject
matter, fraudulently instituted in another county. Id.....

Now Trial in. The jurisdiction of the county courts, in
the granting of new trials, is the same, and no greater, than
that given to justices of the peace, and is derived from the
same statute. Cozxo. Tyler........coooviiiiiiiiii ..

It is only when the judge is satisfied that the verdict
was obtained by fraud, partiality, or undue means, that a
new trial can be granted in these courts. Id............ ..

COUNTY SUPERINTENDENT.

Se¢ ScHOOLS.

COUNTY TREASURER.

See CouxnTIEs, 4.

COURTS.

Powers of District Court. In the year 1875, G. was in-
dicted for rape. The court fixed the amount of bail requir-
ed of the accused, and the cause was continued until the
next term. In 1876 the cause, on motion of the accused,
was continued until the next term. Al the next term of 1he
court, held in 1877, the accused filed a plea in abatement,
alleging that there was no record of the finding of the ib-
dictment against him. The judge who held court at the
time the indictment was found had ceased to be judge of
the district court, and had failed to sign the journal of the
court. The presiding judge of said court in the year 1877
ordered an entry conforming to the facts to be made on the
journal of the court, showing that an indictment had been
found against the accused. Held, that the court had au-
thority to make such entry. Garrison 0. The People.......

The entire purpose of entering orders or judgments
as of a prior date is to supply matters of evidence. Where
it is clear that an order or judgment was in fact rendered,
but through the inadvertence or negligence of the clerk

was not entered upon the journal, the court has aut,horicy'

to order it to be supplied. Id.....
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3.

NUNC PRO TUNC ORDER But the failure of the
court to act does not authorize the entry of a nunc pro tunc
order or judgment. If no order or judgment was in fact
rendered, the court cannot treat such defects as a clerical
error. Id.................. e, ceeeesianan

AMENDMENT OF RECORDS. Courts retain authority
over their records after the entry of judgment, and possess
authority to supply a record which has been lost or destroy-
ed, and in doing so must be governed by the rules of evi-
dence. A court may amend its record to correspond with
the facts, and this may be done from the judge’s notes, or
any other satisfactory evidence. Id...........cc.cvevuann

See NEGOTIABLE INSTRUMENTS, 5. PRACTICE.

CRIMINAL LAW.

Autrefois Conviet. It is indispensable to the plea of for.
mer conviction that the court, whose record is relied upon
to sustain it, had jurisdiction of the offense. Thompson o.
The State.............. .

....... I L R LR LRI

The rule of constitutional law cannot span
country and country in such a way as to cause jeopardy in
one country to free the party from trial in another, but as
“a sort of merciful dispensation’” a court may consider fa-
vorably the fact, if it exists, that the accused had been pros-
ecuted and punished for the same offense in a foreign coun.
try, when it appears that he was convicted and his punish.
ment was full and complete. Marshall o. The Stute.......

Murder. At common law, on a charge of murder, malice
is presumed from the fact of killing, unaccompanied with
circumstances of extenuation; in such a case it devolves on
the accused to disprove malice. A itonv. The State........

: EVIDENCE. Under our statute, to convict of murder
in thefirst degree the evidence must show that the party ac-
cused perpetrated the act purposely, that he did it with
intent to kill; and of deliberate and premeditated malice.

Murder in Second Degree: PRESUMPTION. Where a
homicide is proved, the presumption is, that it is murder in
the second degree. Id.......,

Murder in First Degree: sTATUTORY DEFINITION. The
words “ deliberate and premeditated malice” in the statu-
tory definition of murder in the first degree, were intended
to restrict murder in that degree to cases where deliberation
was shown to have taken place before the commission of
the crime. Id......ovuuennn....

Pesrcsceccostsrtrsessrncaen
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7. Rape: DEFINITION oF. Rape is defined to be the unlawful
carnal knowledge by a man of a woman forcibly and against
her will. Garrison v. The People...o.couveneveeennn.. ... 274

: ASSAULT WITH INTENT TO COMMIT RAPE. To consti-
tute an assault with intent to commit rape there must have
been an intent to commit rape, and that intent must have
been manifested by an assault for that purpose upon the
person intended to be ravished. Both of these ingredients
are necessary 1o constitute the offense. Id....... Cereean 275

: wirNEss. The injured party is a competent wit-
ness, but her credibility must be submitted to the jury.
Where the jury are satisfied beyond g reasonable doubt,
from the testimony of the prosecutrix alone, of the guilt of
the accused, they will be justified in returning a verdict of
guilty. Jd.....ooiioiiiiiiiiiiii e 275

10. Murder: MpLiED MALICE On atrial for murder, where
the prosecution establishes against the prisoner an inten-
tional homicide, and nothing explanatory is shown, the im.
plication of malice at once arises, which it is incumbent
upon the prisoner to remove. Williams v. The State...... 835

11. Evidence. Under sec. 328 of the criminal code neither
husband nor wife are competent to testify concerning any
communication made by one to the other during marriage;
but where papers or letters are offered in evidence, which
are pertinent to the issue, they should be admitted. The
court will take notice how they were ohtained, nor will it
form a collateral issue to determine that question. Gesger
0.The State. .. ..cneereniinei ittt etirreeieaaenns 545

See Courts. EVIDENCE. PRACTICE IN CRIMINAL CASES.

EJECTMENT.
See PracricE, 35.

. EQUITY.

See CounTiEs, 10. EsTATES oF DECEDENTS. ESTOPPEL
InJuNcTION, 1,2. JURISDICTION. JUDGMENT. PRACTICE.

ERRORT

See ATTACEMENT, 13. JuDGMENT, 12. PracTICE, 11, 13,
42. PracticE IN SUPREME CoURT, 4. REPLEVIN, 7.

DAMAGES.

Bee APPEAL, 3. BANERUPTCY, 8. CONSTITUTIONAL LAW, 7. LIBEL
ReaL ProPERTY, 9. REPLEVIN, 1, 2, 3, 6, 8.
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DEBTOR AND CREDITOR.

See ATTACHMENT. BANKRUPTCY. PARTNERSHIP. PRINCIPAL AND
SURKTY.

DECEDENTS.

See ESTATES OF DECEDENTS.

DEED.

See MoRTGAGE. REAL PROPERTY. VENDOR AND VENDEE.

DEMURRER.

See PLEADING.

DISMISSAL OF ACTIONS.

See County COURT.

DISTRICT SCHOOL.

See ScHOOLS.

ESTATES OF DECEDENTS.

1. Practice: INSOLVENT ESTATE: INJUNCTION. The creditors
of an insolvent estate may maintain an action in the district
court against the executor, who is also the fraudulent mort-
gagee, t0 have a mortgage of personal property deciared
void on the ground that it was executed in fraud of such
creditors. Becker v. Anderson ... ........ceiiiiiiiaiia 499

And when, in such action it is shown that
such executor is insolveat, and he is about to sell the pro- .
perty under the mortgage, the plaintiffs are entitied to an
injunction restraining such sale, this being the oniy ade-
quate remedy afforded. JId................iiiaiiial.., 499

ESTOPPEL.

1. By Acts in Pais. If a company, incorpnrated with theex-
clusive privilege to establish and keep a ferry and wagon
bridge across a river, within a certain district, stand by and
gilently see and permit other parties to construct and com-
plete another wagon bridge across the same river, within
the same district—or acquiesce and consent to the erection
thereof—it will, by reason of such silence or assent, be es-
topped from controverting, by injunction or otherwise, the
right of the other parties to use and repair such bridge.
Fremont Ferry and Bridge Co. v. Dodge County. . ..... ceeees 18
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The receipt of purchase money with the knowledge
that the purchaser is paying it upon an understanding that
he is purchasing a good title, touches the conscience and
binds the rights of the parties as effectnally in a void as 8
voidable proceeding; and the same principle applies when
a party retains the benefits derived from an agency, and has
ratified the acts of the agent. He is thereby precluded from
denying the authority of the agent. McMurtryv. Brown. .

EVIDENCE.

Admisson of Parol Evidence to vary Description
of Property in a Deed: OPINIONS OF WITNESS. Where
there is no ambiguity in the deseription of property in a
deed, parol testimony is not admissible to show what was
in fact conveyed. Nor is it competent for a witness togive
opinion as to what was appurtenant to property conveyed,
and a question which in effect called for such an opinion
was rightly excluded. Freyo. Drahos.....ocoocmvcne. «ot

Grade of Streets in Cities. To establish the existence
of a street grade the records and files pertaining thereto
shnuld be produced, and unless these are shown to be lost
or destroyed secondary evidence will not be received. And
loose expressions made by city officers, indicating that they
supposed such a grade to have been established, are but
hearsay, by which the corporation is not bound. Nebraska
City 0. Lampkin.. .ooooveenenenrnns cereaeas TR
Larceny: PRESUMPTIONS. It is a rule of evidence in trials
for larceny of goods that the finding of a portion of them
in the exclusive possession of the prisoner, very shortly
after the theft was committed is presumptive evidence that
he stole the whole, and may be sufficient to warrant a con-
viction accordingly. Thompson v. The State...............

Murder. To convict of murder in the first degree, the
evidence must show that the accused perpetrated the act
purposely ; that he did it with intent to kill; and of delib-
erate and premeditated malice. Mzlton v. The State........

Where a homicide is proved, the presumption is
that it is murder inthe second degree. Id...........ccve.e

Disturbance of Public School. On the trial of a person
charged with the wiliful disturbance of a public school it
is competent for the defendant to prove that he was a mem-
Yer of the district school board, and that what he did was in
pursuance of an order of the board and in the honest dis-
charge of his official duty. And it is error to exclude such
testimony. DBays v. The State.. ... ceeaes ceevrensas ceeerens

569
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New Matter in Answer. When new matter set up inan
answer is denied by the reply, the burden of proof is on the
party alleging the same as a defense. Willdams v Evans... 216

Good Character. Where evidence of good character is
before the jury it is their duty to give it such weight as they
think it is entitled to. It is the province of the jury to
weigh the evidence and determine the facts, and they should
be left as free and untrammelled to give such weight to the
evidence of good character as they are in relation to other
facts. Garrison v. People. ......ovuneiuneereeunnananennns 275

Presumption of Innocence. In the absence of evi-
dence to the contrary the law presumes every one innrcent.
And this legal presumption of innocence is a matter of evi-
dence to the benefit of which the party accused is entitled.
Tee oot i N 275

Impeachment of Witness. A witness may be impeach-
ed by bringing other witnesses to swear that his reputation
for truth is bad. In this mode of impeachment, however,
it is not competent to show what two or there persons only
may think or say concerning him, but the inquiry should
be confined to the general estimation in which he is held
by his neighbors and acquaintances. Matthewson v. Burr.. 312

As to Communications Between Husband and
Wife. See Geigerv. The State...o.oovnieiviiiveninnnn. 543

See Fraup, 1, 2,8, MORTGAGE, 1, 2. PRACTICR, 5, 6, 9, 10,
11, 12, 24, 32. 58 PRINCIPAL AND AGENT, 7. PusLic
Laxnps, 2. Roabs, 4.

EXCEPTIONS.
See PRACTICE, 5, 6, 21, 22, 30, 36, 38, 45, 52.

EXECUTION

Stay of Execution: Ux~DERTAKING FOR. To operate as
a strictly-statutory stay ot execution the undertaking must
be given within the time limited by law. But a stay may
be effected afterwards by agreement between the parties
upon a sufficient consideration. Cameron v. The Sandwich
ManfrgCo..on.n. .. cereseineanns reraeana eereeainaen. 444

If by agreement the undertaking is given
afterwards, and the stay is thereby oblained, the defendant
having received the benefits of the contract, will not be per-
nitted to repudiate the obligation thereby assumed. Id.... 444

See EXEMPTION.
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EXECUTOR.
See EsTATE oF DECEDENTS. PRACTICE, 55, 57, 58.

EXEMPTIONS.

1. OfPorsonal Property. Upon an application for man-
damus, it appeared that personal property of the rclator,
including two mules, harness, and wagon, had been levied
upon by an officer under a writ of attachment; that relator
thercupon filed an inventory, under oath, with the officer
holding the attachment, of the whole of the personal prop-
erty owned by him, and claimed the property as exempt;
that the officer refused to call to his aid three freeholders of
the county and have the property appraised; and that the
property was not taken for clerks’, laborers’, or mechanics’
wagcs, or for money due and owing by an attorney at law
for money or other valuable consideration received by said
attorney for any person or persons. Held: 1. That the
relator was entitled to a release of the mules, harness, and
wagon. 2. That the respondent take the necessary steps
to have the property in question appraised as required by
law, and to permit the relator to select therefrom to the value
of five hundred dollars. State ». Cunningham............ 90

Where an inventory, under oath, is made by a
debtor, and filed with an officer holding an execution or or-
der of attachment, he munst call appraisers to ascertain the
value of the property seized. He has no discretion in the
matter. Id....eiveiiiiiiiiiiiiiiiiiiae seeesraianannas 90

Although section 530 of the civil code exempts,
among other things, a pair of horses, but not * mules,” yet
ag the object of the law is to exempt a “team” for the
debtor, and such team consist of mules, they are exempt.
L 2 P * 1]

FEES.

See CoUNTIES.

FOREIGN JUDGMENT.

See JupaMENT, 11, 12.

FRAUD.

L. Evidence. Fraud isnever presumed, but must be proved,
and the degree of proof necessary to establish it is the same
in equity as at law. Tootle & Maulev. Dunn............. 93
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2. The question of fraudulent intent is one of fact and
notof law. Id...... e ieeesiesesnsane Ceteseresnranannens 93
Sce also Williams © Evans......o.oveeeneersennnennnn, 217
Bobison 0. ORl. . veiireeiinereenreeneninnns 328
Hedman v. Anderson.......oeeeeveeereienn venes 392

8. Vendor and Vendee. Where the vendee has participa-
ted in the frand of the vendor, by accepting from him a
conveyance ol real estate, with the intent to hinder, delay,
or defraud the creditors of such vendor, the conveyance
will be void as to those creditors, even though full conside-
ration had been paid for the property. Tootle & Maule o.
G 93

4 Fraud cannot be predicated on a promise not performed.
To be available there must be a false assertion in regard to
some ezisteng matter by which a party is induced to part
with his money or property. Perkins v. Louges. .......... 220

§. Rescission of Contract. In moralsthe failure to perform
8 promise may be without excuse or justification; but in
law false representation to authorize the rescission of a con-
tract must be made in regard to existing facts. Id........ 220

6. Possession. Under our statute of frauds the delivery of
possession of goods sold is not necessary to protect the pur-
chaser as against the creditors of the seller, provided the
purchase was made in good faith. Robison v. Ukl......... 328

By our statute the retention of possession by the
seller is, at most, only prima facie evidence of {fraud, which
may be rebutted by proof. Id.......cccvvviiiiiiiiinn... 326
See CoNTRACT, 1,8. JupaMENT, 1. MORTGAGE. PLEAD-
INe, 4. REean Property, 1, 2.

GARNISHMENT.
See ATTACHMENT, 7, 8, 9.

HABEAS CORPUS.
See PRACTICE IN CRIMINAL CasEs, 11,

HERD LAW.

1. Notice to Owner of Stock. Itisthe duty of a party tak-
ing up stock, under the provision of an act for a general
herd law to protect cultivated lands from trespass by stock,
to give notice to the owner of such stock within a reason.-
able time after taking up the same. As to what is a reason-
able time must be determined by the circumstances of each
case. Haggard o. Wallen.....ocvviieiiniinieinnnnaennn. 271
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Arbitration. The object of the provision for arbitration
is to afford a speedy and inexpensive mode of ascertaining
the damage sustained by trespass of stock upon cultivated
lands. Courts construe proceedings of this kind with great
liberality in all matters except as to the jurisdiction. Id.. 271

HIGHWAYS,

See Roabs.

HOMESTEAD.

See PusLic LaNDs oF UNITED STATES.

HUSBAND AND WIFE.

Deed. In the year 1870, a husband and wife owning lands
in severalty, in the state of Wisconsin, sold the same, the
husband receiving the money therefor, which, on removing
to this state in the spring of that year, he deposited in his
own name in a bank in the city of Lincoln. Afterwards,
with the knowledge and consent of his wife, he purchased
certain lands and paid for the same with the money in
question, and took the deed in his own name. Iu the year
1875 the husband made a deed to his wife for the lands in
controversy. Held, that the deed was absolutely null and
void atlaw. Aultman v. Obermeyer. ..... ceiienns ceeraans . 261

. When it is apparent that such adeed has been made
in pursuance of a valid antenuptial agreement, or upon a
sufficient consideration, it may be sustained in equity. Zd. 261

Common Law. By the common law neither husband nor
wife could convey lands to each other. And our law still
regards them, in relation to each other, as one person, not-
withstanding the statutes enlarging the rights of the wife.
Id.... . ceiieeiaeens e aieeraerear et iiearen 261

Transactions Between Them. Transactions between
husband and wife in relation to the transfer of property
from one to the other, by reason of which creditors are pre-
vented from collecting their just dues, will be scrutinized
very closely, and the bona fides of such transactions will have
to be established beyond question in order to be sustained
by a court of equity. Id............... tieesavesireniens 261

Common Law in Force: The common law in respect
to the rights of husband and wife is in force in this state,
except so far as it has been modified by statute. Id........ 264
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6. Married Woman’s Act. Under the statute of 1871, a
husband may act as the agent of his wife, and she muy au-
thorize him by power of attorney to convey her lands, al-
though they cannot convey to each other, being generally

- deemed but one person in law; vet this does not preclude
the husband from acting as agent to his wife. MeMurtry o.
Brown........... D, te reerriieans 368

7. Evidence. As to communications between husband and
wife. See Geiger v. The State.............

See MARRIED WOMEN.

INDICTMENT.

See PRACTICE 1N CRIMINAL CASES, 2,8, 4,9.

INJUNCTION.

1. An Injunction by a tax payer to restrain the payment of
a claim for the erection of a county bridge cannot be main-
tained where it appears that the contractor has completed
the work, and the same has been accepted by the county
commissioners, although the contract was illegal by reason
of the failure to advertise for plans and specifications.
Clarkv. Dayton............... eetreciitee e, cireeeas. 193

But ‘where county commissioners are engaged in
erecting public bridges by their own agents, without letting
the coatract therefor to the lowest bidder, and are purchas-
ing material and employing workmen, & tax payer may re-
strain such action by injunction. Follmer o. Nuckolls
County..co.ocvvvvunnnn. e iiier i eteeiaeeaas cerenese.. 204

See EsTATE OF DECEDENTS. ESTOPPKL.

INSTRUCTIONS TO JGRY.

See PRACTICE, 4, 14, 23, 25, 26, 27, 46, 47, 50, 51. PRACTICR
IN CRIMINAL Casgs, 5, 15.

INTEREST.

Decree. A decree can draw interest at the rate of twelve
per cent only in cases where the debt upon which it was
predicated was drawing interest at that rate. Gregory o.
Hartley..ouvu...... R ' 1

See PRACTICE, 84 Usory.
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INTERNAL IMPROVEMENTS.

Precinct Bonds. Precinct bonds may be issued to aid in
building a public wagun bridge across the Piaute river,
that being a work of internal improvement. Fremont Buzld—
ing As'n. v. Sherwtn.. .ov.vvenonn.. Cereees B - |

TOLL BRIDGE. Where the vote is regular in all
other respects, it is not a valid objection to the bonds issued
in pursuance thereof that the proposition contained a pro-
vision for collecting tolls from persons crossing the bridge
—especially after the bonds have passed into the hands of
innocent purchasers. Jd.....coveeeivincioeninscancennan 48

Proposition Voting Aid to. In voting aid to works of
internal improvement, it is not necessary that the proposi-
tion shall contain a provision for the levy of a tax to pay
the principal of the bonds, but simply to pay the snterest as
it fulls due. As to the principal, it is made the duty of the
proper uflicers to levy taxes to pay it independently of any
vote on that subject; butthis cannot be done until after the
year 1880. Id....ceeevieninnn.n Y -

See Bonps.

JUDGMENT.

Vacating. In an original action in equity to vacate a
judgment or decree, if the ground of complaint is not the
result of fraud on the part of the plaintiff, or some circum-
stance beyond the control of the defendant, but is occasion-
ed by the fault, negligence, or want of ordinary diligenceon
the part of the defendant, he will not be permitted to deny
the correctness of the judement or decree, or to renew the

controversy. Pope v. Hooper .......... Cerrsenevesseaiaas 178
Exception to Final Judgment is not necessary. Black

0. Winterstein.......c.covvviieiaan... Cereaeresatnaais 224
Damages in actions of replevin. Id............ ceeerens 224

In Supreme Court. An accident or mistaks in respect of
a fact occurring on the trial of a cause in the district court
which is not incorporated in a bill of exceptions and made
a part of the record, is not suflicient ground to set aside (he

. judgment of the supreme court and grant a new trial. Mor-

rill v. Taylor.... . cerneene N cerervnnes 236

Judgment non obstante veridicto. When a plea or
replication is zood in form only, but is bad in substance, and
constitutes neither a bar or answer, and issue is taken on it
and the verdict finds it irue, such verdict leaves the cause of
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10.

11

12.

13.

action or bar unanswered and confessed, and judgment non
obstante should be entered for him whose cause of action or
bar is confessed; and the rule applies to equity cases, when
the issue of fact raised by tlie pleadings is submitted to the
consideration of a jary, but in either case such judgment
or decree can only be rendered in a very clear cuse. Oades
. Oades . .. .. PR e ereteraienes e 304

Bastardy Judgment. In anaction of bastardy,on a ver-
dict of guilty, it is the duty of the court to udjudge the de-
fendant to be the reputed father of the bastard child, and a
failure to do so will render the orders of the court for the
support of the child erroneous. Spurgeon ». Clemmons.. ... 30

~

.
Justice of the Peace: JURISDICTION OF. A justice of
the peace, with the assent of the plaintiff, may render judg-
ment on the personal confession of a defendant made orally
in open court. Mercer v. James....... cereeas Ceeieeeaee 406

PLAINTIFF'S ASSENT PRESUMED. In such case the
plaintiff’s assent, although not affirmatively shown by the
transcript, will be presumed from the fact that he procured
a sutisfaction of the judgment by an execution, levy, and
sale of the defendant’s property. Id..........covevvuen.. 406

Judgment may be Void as to one Defendant, but
Good as to Another. W, the maker of a promissory
note, signed also by B, as surety, appeared and confessed
his indebtedness thereon, and requested judgment to be en-
tered. Thereupon the justice rendered judgment against
both principal and surety. [Held, that the judgment, al-
though void as to B, was valid as to W. Id...... ceeran .. 406

Revival of. A judgment of revival is merely a contin-
uation of the original action, and continues the vitality of
the original judgment with all its incidents from the time
of its rendition. Eaton . Hasty..... 1 1

Foreign Judgment. The judgment of a state court
duly authenticated, as prescribed by act of congress, is con-
clusive upon the merits or suhject matter of the suit. Id.. 419

PLEAS IN BAR. But want of jurisdiction, or re-
lease, or payment, or limitation by statute, or common law |
prescription, or fraud, is a good plea to an action brought
upon & foreign judgment; and it is error to reject evidence
tending to prove such defenses Id.....eevvvvviinennn... 419

The Judgment of a Court or Tribunal, having cog-
pizance of the subject matter, is conclusive between the
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parties and their privies, when the same matter comes in
question between them in the same or another court. The
State, ex rel. Clark v. Buffalo County. ....cvcvevvncvneninns 455

See BANKRUPTCY, 3. LANDLORD AND TENANT, 3. PRINCI-
PAL AND SURETY, 1. REPLEVIN, 1, 6.

JUDICIAL SALE.

S8ee CONSTITUTIONAL Law, 8.

JURISDICTION.

In Claims Against a County the jurisdiction of the
district court is appellate only, and an original action on
such demands cannot be maintained. Brown w». Otos

COUNLY. oo veie it vessonteeatesasesorascseaaconroness 112
See also Clark v. Dayton...... e eteecsnstsecenresniranas 193
Of County Commissioners in Locating Roads—The

State, ex rel. Sims v. 0606 QOUNLY . e cevevvrnennniencieonanns 130

Jurisdiction over Defendants. An aligs summons is
not made necessary by the filing of an amended petition.
Jurisdiction over the person of the defendant, once ac-
quired, will continue, and can be lost only by an actual dis-
missal of the action. Healy o. Aultman &€00.............. 849

Equity Jurisdiction. The jurisdiction of a eourt of
equity to determine the rights of parties in case of conflict-
ing claims to a tract of land is undoubted. Stalnaker o.
Morri8on...eeevensonn- cenaes ceseesessrsesiesnesessessns 365

SETTING ASIDE CONTRACT. A couft of equity will
relieve a party against contracts made by him while tem-
porarily insane from the use of intoxicating liquor, where
such contracts have been procured by the fraud or imposi-
tion of the other party. Johnson o. Phifer.......cecuve.. 401

See CONTRACT, 5, 6. JUDGMENT. JUSTICE OF THE PEACE, 1, 5.

JURY AND JURORS.

See PRACTICE. PRACTICE IN CRIMINAL CASES.

JUSTICE OF THE PEACE.

Jurisdiction. A justice of the peace, with the assent of
the plaintiff, may render judgment on the personal confes-
gion of a defendant made orally in open court. Mercero.
James. .. .n. tereeeaennn tevesesensctstitansnne P 4068
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8. >——: PLAINTIFF'S ASSENT PRESUMED. In such case the
plaintiff’s assent, although not affirmatively shown by the
transcript, will be presumed from the fact that he procured
asatisfaction of the judgment by an execution, levy, and
sale of the defendant’sproperty. Id..........cevvevennn.. 406

: JUDGMENT MAY BE VOID AS TO ONE DEFENDANT, BUT
GOOD A8 TO ANOTHER. W, the maker of a promissory note,
signed also by B as surety, appeared and confessed his in-

> debtedness thereon, and requested judgment to be entercd.
Thereupon the justice rendered judgment against both prin-
cipal and surety. Held, that the judgment, although void
asto B, wasvalidasto W. Id.......eveveeennennnn.. ve.. 408

4. New Trial. A justice of the peace has jurisdiction to
grant a new trial only when it is shown that “the verdict
was obtained by fraud, partiality, or undue means.” Zemp-
lino Synder...co.ooeevvviinnn. e, Cerieieiiaen 491

§. Jurisdiction. In a case tried before a justice of the peace
without a jury, he judicially determines the whole case, and
must make an entry of his judgment within the time fixed
by the statute for that purpose; afier the expiration of 1his
time his judicial functions in respect to the subject matter
cease, aud he has no authority thereafier to amend, chavge,
or modify his judgment. Fozx v. Meacham...ou.vveevn..... 531

: LIABILITY OF SURETIES ON OFFICIAL BOND. When
a justice of the peace, acting as such justice, violates the
law and abuses his authority to the injury and damage of
another, the sureties on his official bond are liable for his
acts, and an action lies primarily against him and his sure-
ties, Jd. coiiiiiiiiiiiiiiaen, cesiaaees Cereerecariaseans 531

See Costs. Couxty COURTS. PRACTICE, 7, 30, 31. PRac-
TICE IN CRIMINAL CaSEs.

LANDLORD AND TENANT.,

1. Action For Rent. In an action for rent against a tenant
who has taken a lease for one year and abandoned the pro-
perty. Held, it was proper to charge the jury that the jand-
lord should let the property thereafter, in as profitable a
way as a prudent man would do, but that he was not
obliged to let it to a tenant whose business would perma-
nently injure it. Allen 0. Saunders...c.ooovvvennieeniee... 436

2. Judgment. A recovery of judgment for monthly rent
having become due, is not a bar to a future action and judg-
ment for rent falling due thereafter, upon a lease which pro-
vides for the payment of a certain monthly rent. Id...... 436
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LANDS.

See MorTeAGE. Pusric Lanps. REAL PROPERTY.

LARCEXY.

See CriMINAL Liaw, 1. EviDEXCE, 3. PRACTICE IN CRIM.
INAL CasEs, 8.

LEGISLATURE.

See ConstITUTIONAL LaW. OFFICERS, 1.

LIBEL.

1. Definition. A libel is a malicious publication against a
person tending to blacken his r¢ pnration, or to expose him
. to public hatred, contempt, or ridicule. Geislerv. Brown... 254

2. Pleading. But it is not every false charge against a per-
son which is sufficient to sustain an action for damages.
The piaintiff must aver in his petition and prove on the
trial that he has sustained some special damages {rom the
publication of the alleged libel, unless the words are ac-
tionable per se. Id.......... et r e e e, 254

. Where the words are not actionable per s¢ the plain.
tift must set forth in his petiticn facts showing wherein he
has sustained damages. Jd......cocvvee ciiiiiiiiiiiia., 253

When the terms of an alleged libel are general, or
indefinite, the petition must contain averments that the al-
leged libel was published of ard concerning the piaintif.
7 R 254

The mere statement in a petition that the plaintiff
has sustained damages by loss of friends, etc., where there
is no sratement of facts from which it is apparent that the
defendant is liable tor damages, will not sustain the action.
Idiieeeeeiaienieneiiannenns. PP 11 §

LICENSES.

See L1QUOR SELLING.

LIEN.

See VENDOR AND VENDEE.

LIMITATION OF ACTIONS.

1. Mortgage. Where the debt is barred by the statute of
limitations, no action can be maintained on the mortgage.
Hurley v. Estes....... ceriaenes cheeeneee e P 1
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LIQOUR SELLING.

1. License Money: DEPOSIT BY APPLICANT BEFORE LI-
CENSE 18suES. Under the statute relating to licenses for
the sale of malt, spirtuous, and vinous liquors, the authort-
ties of a town or city have no authority to pass an ordinance
appropriating money placed in the hands of the treasurer
before the allowance of a license. Money thus deposited
with the treasurer, without the allowance of a license, is
the property of the applicant, subject only to his disposal.
State 0. NOOMAN . e e s eeeiraceesaasssossasoessosaavasnense 13

When such license is allowed, the appli-
cant must then pay into the treasury the amount required
for a license “before such license shall be issued.” Id.... 12

8. Cities of Second Class. A party who takes out a li-
cense to sell liquors in a city of the second class, under the
authority of section 583, chap. 58, Gen. Stat., 855, is not re-
quired to take out a second license under an ordinasrce of
the city, in order to legally conduct his business during the
time and at the place mentioned in the first license. Ez
PUITE SCRIATIET o s s eeeevnnveeesnisossosssossansscsosssses 108

MANDAMUS.
See CouNTIES, 16. OFFICER, 2.

MARRIED WOMEN.

1. The Common Law Disability of a married woman
having been removed by section three of the act of June 1,
1871, she no longer comes within the protection of subdi-
vision five of section six hundred and two of the civil code.
Pope 0. Hooper. ..... teeeeesasecesecasasssssnonssassasses 118

See HusBanDp AND WIFE.

MISDEMEANOR.

See PracTICE IN CrRIMINAL CaAsEs, 6.

MORTGAGE.

1. Conveyance: DESCRIPTION OF PROPERTY: APPURTEN-
ANcEs. The property as described in a mortgage was “ one
frame grain elevator warehouse, * #* #* with all the ap-
purtenances thereto belonging.” TUnder this description
the plaintiff claimed title to an engine house, together
with engine and boiler complete; also an office building,
and a stationary Fairbanks scale—the former situated over
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fifty feet and the latter over one hundred feet distant from
the warehouse, and entirely disconnected therefrom. Held,
That as a matter of law, the property in question could not
be regarded asappurtenant to the warehouse, nor did it pass
to the mortgagee under the general term “appurtenances
thereto belonging.” Frey 0. Drahos.....eeenveeiieeneinae

By the term * appurtenances”
is commonly understood in law, purely incorporeal heredi-
taments usually annexed to lands or to houses. But the
word may be used by parties to a contract in a broader and
much more comprehensive sense, and when the proof
shows that it was so used a corresponding effect should be
given toit. Ld.o.iieienniiiiine vaeerennonininincnionnnns .

Chattel Mortgage. A mortgage of goods and chattels,
with possession and power of sale in the mortgagor, is void
against the creditors of such mortgagor. Willdams o.

Evans..... tesiseatanasas e etesesaranciontrnanacenranses 216

In such case, the illegality of the transaction ap-
pears on the face of the instrument, and it is the duty of the
court to pronounce it fraudulent as to creditors, it being
presumed that the transaction was not entered into in good
faith as security for the payment of a debt, but as a mode of
covering up property, in order to hinder, delay, or defraud
creditors. But the words, ‘It shall and may be lawful for
him (the mortgagor) to retain the possession of the said
goods and chattels, and to use and epjoy the same’ until
default, do not render the instrument void on its face. Hed-
man v. Anderson . ....... teserecsinsnsesirntosstcrennosans

: Fraup. To render a conveyance, which is not
fraudulent upon its face, void as to creditors, the fraudulent
purpose must be shared by both the grantor and grantee. If
the mortgagee has no notice of the fraudulent intent of the
mortgagor, and the instrument was made to secure a bona
fide debt, the mortgage will be valid. Hedman v. Anderson.

WHEN FRAUDULENT INTENT A QUESTION FOR THE
JURY. Where an instrument is not void upon its face the
question of fraudulent intent is a question of fact which
should be submitted to the jury. Williams o. Evans, 217.
But if certain facts tending to establish frand are conceded
to exist, the question of their sufficiency to establish a frau-
dulent intent is a question of law, to be decided by the
court. Hedman o. Anderson. ....eeeeeeeieeneveninnennn .

Foreclosing Mortgage: PLEapING. In an acticn to
foreclose a mortgage the petition must state whether any

898

392

393
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10.

11.

12.

18.

14.

proceedings have been had at law for the recovery of the
debt secured thereby, or any part thereof, and whether such
debt or any part thereof has been collected and paid. Greg-
OTY 0. HATLEY. « o ov v v v itreeeisanenneiseseenn.ironens.. 358

If an action has been commenced on the
the note the petition must show either that the action has
not proceeded to judegment, or if a judgment has been ob-
tained, then that an execution against the property of the
defendant (other than the mortgaged premises) has been re-
turned unsatisfied, in whole or in part, and that the plain-
tift's remedy is exhausted. Id....... eteeeeaaas Creeees 856

At common law the legal ownership of mortgaged real
estate is vested in the mortgagee. In equity, however, a
mortgage is a mere security for the debt, and is a mere chat-
tel interest. Hurley v. Bstes.......... Cereraieens cees.... 386

In this state, a mortgage of real estate is a mere
pledge, or collateral security, creating a lien upon the mort-
gaged property, but conveying no title or vesting no estate,
either before or after condition broken. Id...... ceesens.. 386

Trust Deed. A deed of trust is a mortgage, and only
differs from a mortgage with a power of sale, in its being ex-.
ecuted to a third person instead of a creditor. Id........ 388

When an instrument is given as security for the
payment of money, or the performance of some collateral
act, it is a mortgage whatever may be its form. JId........ 386

Foreclosure. An action to foreclose a mortgage is a
proceeding ¢z rem so far as it is sought to subject the mort-
gaged property to the payment of the mortgage debt. Id.. 386

Statute of Limitations. Where the debt is barred by
the statute of limitations, no action can be maintained on
the mortgage. Jd...o.veeiieeirvorvoninenenaomean on ... 388

See ATTACHMENT, 10. ESTATE oF DECEDENTS.

MOTION FOR NEW TRIAL.

See PRACTICE, 8, 89, 53, 60. Practick 1N SUPREME COURT, 1.

MUNICIPAL CORPORATIONS.

Grade of Streets in Cities: DavaGES. Action to re
cover damages alleged to have been occasioned to & store
building by reason of changing the grade of the street ad-
joining thereto. Under the issues it was necessary for the
plaintiff to show the existence of a prior grade with refer-
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ence to which the building was crected. Ileld, that to es-
tablish the existence of a grade for a street in a city the
records and files pertaining thereto should be produced;
that unless these be shown to be either lost or destroyed,
secondary evidence will not be received. Held, also, that
loose expressions made by officers ot the city, indicating that
they supposed such a grade to have been established, are
but hearsay, by which the corporation is not bound. HNe-
braska City o. Lampkin. .. ...cooovviiiiiiiniiiinnn eenees

Where a city, in the reasonable exercise
of an authority given by its charter, establishes & grade for
its streets, and works them in accordance therewith , there
being no provision of law for payment of damages, an ac-
tion will not lie. Id..... ..... i,

See CiTies oF THE FIrsT AxD SEcoND CrLass. COUNTIES.
Roabs.

MURDER.
See CrIMINAL Law, 3, 4, 5, 6, 10.

NEGOTIABLE INSTRUMENTS.

Promissory Note. A promissory note, drawn for a sum
certain and made payable to aav person, “ or order,” *‘ or
assigns,” *“or bearer,” is negotiable; but if it is payable to
& certaia person without words making it payable ‘“to or-
der,” “ or assigns,” “or bearer,” it is not a negotiable instru-
ment. Hogford 0. Sone. .. ocovuuieiennnnneieannreinne,

Any words in a promissory note, from which it ap-
pears that the person making it intended it to be negotiable,
will give it a transferuble quality; but the words * negotia-
ble and payable without detalcation or discount,” do not of
themselves make an instrument, otherwise non-negotiable,
negotiable. Td.... coiiiiiiiiiiiiiiiieet cerieeaiaaaa

‘Alteration of. An alteration of a promissory note in any
material part renders it invalid as against a party not con-
senting thereto, even in the hands of an innocent purchaser.
Brown 0. Straw ...vooueriiiiieii i

After an instrument is completed and delivered,
no alteration can be made therein except by consent; an al-
teration of the date, whether it hasten or delay the time of
psyment, 15 a materiai alteration, and if made without the
consent of the party sought to be charged extinguishes
his liability. Id.....

€0
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JURISDICTION OF DISTRICT COURT. Inan action be-
tween the original parties to a promissory note, the district
court has ample power to correct mistakes and enforce the
original contract; but the law does not permit the payee to
change its terms and conditions without the assent of the
maker, even if the alteration is in his favor, or to correct a
mistake. Id......... Cerieeiiseeneenianas eeeeesreneces. D36

See ATTACHMENT, 9. PLEADING, 14.

NEW TRIAL.

See CounTy COURTS. JUDGMENT. JUSTICE OF THE PEACE.
PracrICE, 8, 39, 53, 60.

NON COMPOS MENTIS.

Persons Non Compos Mentis. There are four differ-
ent classes of persons who are deemed in law non compotes
mentts. First. An idiot or fool natural. Second. He who
was of a good sound memory, but by the act of God haslost
it. Third. A lunatic who is sometimes of a good sound
mind and memory and sometimes non compos mentis.
Fourth. One who is non compos mentis by his own act, as
a drunkard. Johnson v. Phifer.......... FO - 1) §

NOTES AND BILLS.

See NEGOTIABLE INSTRUMENTS.

NOTICE.

See HErp Law. REeaL PropERTY, 1,2

NUNC PRO TUNC ORDER.

Hee UoreTe 12,

OFFICERS.

1. Salary of State Officers. Specific appropriations by
the legislature are necessary to autherize the payment of
salaries of state officers, except those whose salaries are fixed
by the constitution. Stutev. Weston.....ocovvviivneaa.. 16

2. Mandamus. An action by mandamus will lie to compel
an officer to deliver up property of the state, held by him
without authority of law. The Statev. Bacon....v.ovee... 286

8. Powers of Public Officers. Where power is given to
public officers in the permissive form—may—if the public
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interests or individual rights call for its exercise, it is per-
emptory. The State, ex rel. Olark o. Buffalo County........ 455

8ee BoaRD oF PubLic LANDS AND BuiLpiNgs. CITIES OF
THE SECOND CLass. CONSTITUTIONAL Law, 1,2. CoOUN-
TIES. EXEMPTIONS. INTERNAL IMPROVEMENTS. SCHOOLS.

OFFICIAL BONDS.

See JUSTICE OF THE PEACE.

PARTNERSHIP.

Liabilities of Incoming Partner. An incoming part-
ner is not liable for the debts incurred or contracts made
before he entered the partnership, unless such liability is
created by express contract based on good consideration.
Parmalee v. Wiggenhorn. ..coveeeieeanes eteeieeae s 323

There must be a novation before the new firm is lia-
ble; and the new contract must receive the consent of all
the parties, and must have the effect to extinguish the old
contract, and create a new liability of debtor add creditor,
or of contractors between the creditor or contractor and the
new firm, and such new contract must be based on some
consideration. Zd......vesevevencrcansscntaiencscanssens 822

The mere receipt of money by the new firm is not
sufficient to raise a presumption that the incoming partner
made a parol contract, binding him to fulfill the terms and
conditions of such former contract, or to make him liable
for a breach of the same. Id......cc.eeenn. cecscnsercecne 822

PAYMENT.

Conditions. When a debt is divided into several pay-
ments to be made at different periods of time, and the par-
ties contract that upon failure to make any one of the pay-
ments when it becomes due the whole amount of the debt
shall become due and payable, the court is bound to give
effect to their contract. Such condition of payment is not
in the nature of a forfeiture. Popeo. Hooper...eeeeeeesve. 178

PERSONAL PROPERTY.

See MORTGAGE. VENDOR AND VENDEE.

PETITION.
See PLEaDING, 4, 8, 7, 3, 10, 11, 12.
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PLEADING.

1. Demurrer. When a demurrer only specifies as ground
therefor that the facts stated in the petition are not suffi-
cient to constitute a cause of action, the court, in its decision
of the demurrer, should confine itself to that objection.
Turnero. AURGUS. .« voveee e ns ceernnnennes [ | 1

2. Contract: REsCIsSION. In an action to rescind a contract
on the ground of fraud, the particular and precise circum-
stances which constitute the alleged fraud, and the facts
upon which the plaintiff bases his claim for relief, must be
stated in the petition. Arnold . Baker.......... creese... 134

8. In an Appeal from the assessment of damages for land
taken by a railroad company it is not necessary to file
pleadings in the case, in the district court—a jury is impan-
eled by the court to hear the proofs and assess the damages
sustained by the owner of the land. Nebraska Railway o.
Van Dusen.....o.oovvviiiiiiiiiinieninn, Cverreiieaeiaa. 160

4. Averment of Fraud. An allegation in a petition that a
claim presented to the county commissioners for allowance
“was unjust, and was audited and allowed through fraudu-
lent and undue means,” is too general for either the admis-
sion of proof, or the entry of a decree establishing fraud
against any of the parties to the transaction. Clarkv. Day-
27 192

5. Reply. A reply must be made to all the material allega-
tions of new matter contained in an answer, or they will be
taken as true. Willdams v. Bvans......covviveieeuiinnnnnn 216

6. In Actions for libel. Gezsler v. Brown....cov...... el 254

7. A Petition in Replevin should state that the plaintiff is
the owner of the goods sought to be recovered (or has a
special property therein, stating its nature), that he is enti-
tled to the immediate possession of such goods, and that the
defendant wrongfully detains the same. The gist of the
action is the unlawful detention of the property. Haggard
0. Wallen. ... vovriiiniit ettt 271

8. Defects in Petition. Where a petition is defective for
want of a material averment, and such arerment is supplied
by the answer, the defects in the petition will be thereby
cared. Id............. hesasaan bt ratasaan e M

9. Denial of Adultery. A general denial isa good plea to
an allegation of adultery, and the verdict of the jury find-
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ing the defendant not guilty is conclusive, unless upon
proper grounds shown it is set aside and vacated. Oades o.
(01777 P e etetet et 304

Foreclosing Mortgags. In an action to foreclose a-
mortzage the perition mast state whether any proceedings
have been had at law for the recovery of the debt secured
thereby, or any part thereof, and whether such debt or any
part thereof has been collected and paid. Gregoryv. Hart-

If an action has been commenced on the note, the
petition must show either that thie action has not proceeded
to judgmenr, or if a judgment has been obtained, then that
an execution against the property of the defendant, (other
than the mortgaged premises) has been returned upsatisfied
in whole or in part, and that the plaintiff’s remedy is ex-
ITTIEIT:s N £ A R L) .. 356

Statement of Facts. In pleading, each party must set
forth u plain, concise statement of facts relied on to main-
tain his cause of action, or his defense to the action. Allen
D 8auUnders. ..o e teeretecanaiaasiaseraeanans 436

Amendment of. When, on a trial of an action com-
menced against the members of a partnership, as such, it is
discovered that the iransaclion was really with a single
member of the firm, in his individual capacity, the court
m4y permit an amended petition to be filed changing the
title and form of the action accordingly. Reed o. Beardsley. 493

Answer. In an action on a promissory note by the payee,
the defendant answered a former suit by another person, in
which he had recovered judgment dismissing the case, but
there was no allegation to the effect that the payee had dis-
posed of the note, or any interest therein, to the plaintiff in
the former suit. Held, That the apswer constituted no
defense. Brandt o. ADers. .....covieiieneianonannns 11

See CouUNTIES, 8. PRACTICE.

PRACTICE.
Demurrer. When a demurrer only specifies, as ground
therefor, that the facts stated in the petition are not sufficient
to constitute a cause of action, the court, in its decisioun of
the demurrer, should confine itself to that single objection.
Turner v. Althaus.....eceoeeeee. .. RPN PN 65

Action: MISJOINDER. And even if there be a misjoinder
of different causes of action, if the defendant do not object,
it is not within the province of the court to do so. Id..... 53
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10.

11.

LEGAL AND EQUITABLE MAY BE JOINED, WHEN.
Legal and equitable causes of action may be properly
joined whenever they fall within Sec. 87 ¢f the Code of
Civil Procedure. This section of the statute is not in con-
flict with Sec. 9, Art. VI, of the constitution, by which
district courts are given “both chancery and common law
Jurisdietion.” Id....coineiieninnnneans N 111

Instructions to Jury : VERDICT. Where, from the testi-
mony in a case, the facts are in dispute, it is error for the
court to direct the jury how they shall find a verdict. Hall
0. Vanter..coeiieiieniiinnianns Cetreeseseiarireenonrnnaa 85

Bill of Exceptions, Where evidence has been intro-
duced in the court below, which is not properly a matter of
record, a party who desires to avail himself of it in the su-

‘preme court must preserve the same by a bill of exceptions.

Ray 0. Mason....cccaesanennans eecteccssvesenssannseonns 101

Affidavits of Jurors in support of a motion for a new
trial, which are not embodied in the bill of exceptions, will
not be considered by the supreme court. Jd.............. 101

Costs in Cases where Justice of the Peace has
Jurisdiction. Where a justice of the peace has juris-
diction of an action, and it has been brought in any other
court, the plaintiff cannot recover costs. Id..... eeeesenee. 101

Motion for New Trial. In an action at law, in order to
obtain a review of the cese in the supreme court, the party
aggrieved must have presented to the court below, by mo-
tion for a new trial, his objections to the judgment or order
of the court, and have obtained & ruling thereon. Hull 0.
BIEILET.. « e cevoeennssosssssassscssossssasensessssassne eee. 128

Verdict: WEIGHT OF EVIDENCE. In a jury trial, where
the evidence is conflicting, the verdict will not be set aside
simply because the testimony to support it is not entirely
satisfactory to the court. High o. Merchants Bank........ 165

When conflicting testimony is fairly submitted to
a jury, the court has no right to interfere with their finding,
on the ground of a mere difference of opinion as to its
weight, T@...oueunereeeeeenn reeesaseecnasens ceevesrees 155
See also Hedman v. Anderson...esssessssseccecossasacsess 892

But if a verdict is clearly against the
weight of the evidence, a mew trial should be granted.
Spurgeon 0. ClEMMONS.. .« cvovesseesssoisacsvsocscssscasess 807
See also Matthewson v. Burr...... cersessssaiusasas peesees 812
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Where, on the trial of & defendant under
the bastardy act, an alibi was established by two credible
witnesses in addition to that of the accused, as against the
unsupported testimony of the mother of the child—Held,
That the verdict should be set aside as being against the
evidence. Id....... ceemeene teesensenans cereeesesarsnnie

Error. IRRELEVANT TEsTIMONY. On ajury trial, the ad-
mission of irrelevant testimony tending to prejudice the
adverse party is good ground for the reversal of the judg-
OOt L. e evvenensacnomenansosssssanssaraanosnnoenars

CHARGE TO JURY WHEN THERE IS NO EVIDENCE
70 WHICH IT IS APPLICABLE. Where the court, in charging
the jury, gives an instruction not called for by the evidence,
and which is calculated to mislead them, the judgment will
be reversed. Jd.............. ceeiteesaeereannen ceasenene

Attachment: AFFIDAVIT IN. An objection that afi:ant’s
name was omitted from the body of the affidavit, he having
duly signed it at the close, is technical merely, and no
ground for dissolving the attachment. Rudolf 0. McDonald.

. VENUE; AMENDMENT OF. The want of a venue,
however, if taken advantage of by the defendant at the pro-
per time, is a fatal defect, unless cured by amendment. And
when the venue is omitted by mistake, it is proper for the
court to allow an amendment in accordance with the facts.

. MOTION TO DISSOLVE; WHEN TO BE MADE. But to
be available, the motion to dissolve, in such cases, must be
made before final judgment in the action. Id........... ..

SUBSEQUENT ATTACHING CREDITOR. And a subse-
quent attaching creditor, even if he could take advantage
of this defect at all, which we do not decide, is entitled to
no advantage over the defendant in this respect. Id.......

. The true rule of practice in such case is,
that where property is seized under an order of attachment,
and no question of ownership is raised mor any fraud or
collusion charged, final judgment in the action concludes
all inquiry, by third persons, concerning the validity or reg-
ularity of the proceedings, no matter how erroneous they
may have been, provided the court had jurisdiction. Id...

——

— - WAIVER BY DEFENDANT. The defendant in attach-

589

307

155

155

163

163

163

ment may waive anything, when it will cause no substantial |

injustice to the other creditors, or is not intended to guard
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21.
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23.

25.

26.

21.

28.

their rights, and if he do so, a subsequent attaching creditor
can take no advantage of a former by reason of any such
waiver. Id.............. Ceretereeaseennseanas IR [ 7

Exception to Charge to Jury. Inorer toobtain are-
view of instructions given to a jury in the court below, in
civil cases especially, it is necessary that they be excepted
to at the time when given. And the rule is the same when
a proper instruction tendered by a party is rejected by the
court. Bluck v. Winterstein. ..o.covvviiniiiniiininnns .. 224

Exception to Final Judgment. It is not necessary
that exception be taken to a final judgmentio entitle a party
to have it reviewed. Id............ teserenaes Ceseerennas 224

And Exceptions to Instructions, to be available, must
be taken at the time the instructions claimed to be errone-
ous were given; exceptions cannot be taken before. Gar-
rison v. The People........... 1

Evidence. IMPEACHMENT OF WITNESS. A witness may
be impeached by bringing other witnesses to swear that his
reputation for truth is bad. In this mode of impeachment,
however, it is not competent to show what two or three per-
sons only may think or say concerning him, but the inquiry
should be confined to the general estimation in which he is
held by his neighbors and acquaintances. Matthewson .
Burr....... Cieessstisisesreatneinraene . ceeee 813

Instructions: NoOT TO BE REFUSED WHEN. When an in.
struction is requested which states the law correctly in
any possible view of the evidence it ought not to be refused.
Ia..... Cererenseneaans Cearseserereneseaans veseenenees. 813

SHOULD BE CLEAR AND DEFINITE. If an instruc~
tion containing several distinct propositions is so confused
and indcfinite, as to some of them, as to convey no clear
idea of what is intended, the whole instruction may be pro-
perly rejected. Id.......... PP 1 1]

SHOULD NOT TEND TO PREJUDICE. If an instruc.
tion be given not called for by the evidence, and which had
a direct tendency to prejudice the party complaining, anew
trial will be granted. Id...... Ceeisescesainsatanannans ... 815

Garnishment after Judgment: The process of gar-
nishment under section 244 of the civil code is authorized
only when there is a" judgment rendered, upon which exe.
cution has been issued and returned unsatisfled for want ot
property whereof to levy and collect the debt. Clough o.
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If in such case, after process of garnishment, the
judgment is set aside, the garnishment becomes dissolved
and the garnishee discharged. Id....................... 343

An Order of Court, in making up the pleadings, to which
no exception is taken, will not bereviewed on error. Healy
0. Autlman & Co. ......... N Ceesnesisesssesitecinnn 349

Jurisdiction. An alias summons is not made necessary
by the filing of an amended petition. Jurisdiction over the
person of the defendant, once acquired, will continue, and
can be lost only by an actual dismissal of the-action. Id.. 849

Evidence. Where evidence is before the court which is
unimnpeached, the court cannot disregard it. If improper it
shouid have been excluded; if properly admitted it must be
congidered and given due weight. Roberts ». City of Lincoln. 352

. Pindings of the Court. Where the finding of the court

is clearly against the weight of evidence, the judgment will
be set aside. Id.... . Ceeereiiaenn Cererereras e aiaas ... 352

. Decree. INTEREST. A decree can draw interest at the

rate of twelve per cent only in cases where the debt upon
which it was predicated was drawing interest at that rate.
Gregory ». Hartley............ Cereeiiesieaeieiaaan ereess 3568

Ejectment. Dperenses. Under the code, an equitable de-
fense may be set up in an action of ejeciment. Stalnaker
v. Morrison.. .... ettt ae ettt iane s 364

Exceptions to Report of Referee. Where no excep-
tions are filed to the report of a referee his finding of the
facts will be conclusive. McMurtry ». Brown. ...... cee... 869

Judgment on Report of Referee Where an action at
law has been referred to a referee, who has made his report,
on which judgment has been rendered, such judgment can
only be reviewed on error. Hosford v. Stong......c.cvuans 8178

Failure to Take Exceptions. When no exceptions
are taken in the court below, in an action at law, where a
trial on the merits has been had, the case cannot be review-
ed in the supreme court. Id............. [P ve.vs. 318

Motion for New Trial. In an action at law, it is not
sufficient merely to take exceptions to the ruling of the court
confirming the report of the referee, but the alleged errors
must be brought before the court by a motion for & new
trial. Id........... P 11

. Referring Legal Action. A purely legal action cannot

be referred except by consent of parties; but the court will
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presume that consent was given when the record fails to
show that objections were made to a reference. Id....... 878

Witnesses. The question of the credibility of witnesses
rests entirely with the jury. Hedman v. Anderson......... 8393

. Brror Without Prejudice. An error resulting in no

prejudice to the party complaining, is not sufficient to re-
verse 4 judgment. Mercer v. James.....coveeiiiinina... 407

Transcripts of Records. A transcript must show when,
where, and the court before which the proceedings were had,
8o that it shall appear from the record that they were had
before a court known to the law, and are coram judice.
Clark o. Wright. .. oooiiisseiniessasssasssncsannas e 413

If the record does not show that all of the evi-
denceintroduced on the trial has been preserved and brought
into the supreme court, its entire sufficiency to support the
verdict cannot be questioned. Faulkner 0. Meyers......... 414

BILL OF EXCEPTIONS. Where the presiding judge
certifies only that the testimony set out in the bill of excep-
ceptions “1is Zn substance all the evidence on the trial of this
cause, and there was no other evidence material to the issue
offered by either of the parties,” the finding will not be in-
terfered with, Jd..eeiveviierienessoinnnsnns feeeeeena 414

Instructions. Where the jury were told te disregard
‘“all evidence in relation to bills upon which the witnesses
were examined,” but it not appearing what these “ bills”
were, nor what the testimony respecting them was, no error
in this particular is apparent, and the propriety of the in-
straction will be presumed. Jd.....ceovvvueivnoiens onnn 414

‘Warranty. Where no warranty, either in fact or law, is
involved in a contract for the sale of a thresher, it is error
for the court to instruct the jury to inquire into or dcter-
mine any question of warranty in such case. Nichols o.
Hadl coevivvennnn.n. tereeresesarans feseeereneira e 432

Signing and Verifyng Petition. The failure to sign
and verify a petition is no ground for dismissing an activn.
‘ritz 0. Barnes...... reeseersenienans eeeeieieeireaeiaas 435

‘When these defects exist in a petition a motion may
be properly interposed to strike the petition from the files,
which will compel the filing of a new petition properly
verified. Jd..ceiiiviiiiiiniiiiiianiiocsionnianeiioninan 435

Instryetions to Jury. An instruction asked to charge the
jury wtnat there is no proof of a certain matter in contrc
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versy, when there was some testimony in reference to the
matter, though very slight, was properly refused. Allen v.
Saunders.....ocuu.. cievenns ttteersssiraatensssenataenns 435

If an instruction be requested, abstractly correct, but not
based upon the evidence, it may be rejected. Reed o.
Beardsley......coovuun. Crteeareanaes eeeetecinarsretianes 493

Plea in Bar. A party cannot avail himself of the benefits
of a plea in bar, or of a former recovery, by exceptions to
testimony, or by motion subsequent to the trial; it must be
pleaded to make such defense available. Allen v. Saunders 436

Conflicting Testimony: NEW TRIAL Where there is
conflicting testimony, although the court may incline to the
opinion that the result of the trial ought to have been some-
what different from that reached by the jury, this is not a
good reason for setting aside their verdict. ZAcCune o.
Thomas ..oeovveneieinan. -2 < |

If testimony is conflicting, it is within
the province of the jury to determine what portion shall
be received and what rejected. The court may lay down
rules by which the credit of witnesses may be tested, but
the application of those rules should be left entirely to the

Revivor of Action: TITLE OF cAUSE. Where upon the
death of a plaintiff there is an order of revivor in the name
of the administrator duly entered, the failure of the clerk
to change the title of the case accordingly is not fatal to the
judgment subsequently rendered. This is a mistake that
may be remedied on motion, even after judgment. Brandt
R 1/ O, RN 504

Evidence: REcCORD. When the record does not contain
all the evidence, or show that no evidence was introduced
or offered relative to issues of fact in a trial before the
court, it will be presumed that the findings of the court are
based on sufficient proof of the facts. Hendrizw v Rieman. 51%

Revivor of Actions. The statute provides the mode and
regulates the practice in cases of revivor of actions, and the
judgment or final order of revivor under the mode pre-
scribed, unless reversed or vacated on error, is conclusive,
and cannot be reviewed on the subsequent trial of the
cause. Id......... Ceeeaaens Cereeecesetsnittesiieniennns 517

And in such case, a plea of ne unques administra-
tor subsequently pleaded to the action, is bad, and may be
treated as surplusage. Jd.......evvvciviiiineecneree... 817

40
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569.

60.

Allowance of Attorney’s Fee. When the instrument
sued on provides for an attorney’s fee, the allowance of the
fee is no part of the judgment for the debt itself, but it is
taxed as costs, and is subject to exceptions and review in
like manner as the taxation of other costs may be. Id....

Motion for New Trial. The statute requiring & motion
for a new trial to be made at the term at which the verdict
wasg rendered, and within three days after its rendition (ex-
cept for newly discovered evidence), is mandatory; and if
the motion is afterwards made, it is of no avail to the party
filling it. Foxv. Meacham .................. Cereeenaniaas

See APPEAL. ATTACHMENT. BANKRUPTCY. EXECUTION,
ExEMPTION. JUDGMENT. MoORTGAGE. REPLEVIN.

PRACTICE IN CRIMINAL CASES,

Felony. JURISDICTION OF POLICE JUDGE. The police judge
in cities of the first class has no jurisdiction in cases of
felony, except 1o recognize the accused to appear before the
district court for trial. Zhompson v. The State..... ceiese

Where the charge against the prisoner,
in the police, was petit larceny, and the jury returned a ver-
dict of “guilty,” and fixed the value of the property stolen
a’ $35 00— Held, that this verdict was no bar to an indict-
me~* for grand larceny in the district court for stealing the
ssme property, as no valid judgment could have been ren-
de =dthereon. Id......... ceerenas

A.itrefois Convict: pPLEA. If the accused is charged
in one court, in an indictment, with an offense for which he
wag convicted in a foreign country, and also in a second
count is charged with a different and distinct offense, the
rlea f autrefois conviet is bad. Marshall o. The State. . ...

When a defendant pleads not guilty, he
cannot in conncetion with such plea, by other pleas raise
questions in respect to a former conviction. Id....... eens

Instructions to Jury. The charge of the court to the
jury should be a clear and explicit statement of the law ap-
plicable to the facts in the case, and should cover all ques.
tions involved in the issue. Milton 0. The State...........

If the original complaint in a case of misdemeanor ap-
pealed to the district court be lost, the court may order &
new complaint to be substituted covering the same offense
as shown by the justice’s transcript. Bays 0. The State. ...

517

530

102

120

120

136

162
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Rape: JOINDER OF COUNTS IN AN INDICTMENT. It is proper
in an indictment to join a count for an assault to commit a
rape with a count for rape itself. Garrison v. The State.... 215

EVIDENCE. Where evidence of good character is
before the jury it is their duty to give it such weight as
they think it is entitled to. It is the province of the jury
to weigh the evidence and determine the facts, and they
should be left as free and untrammelled to give such weight
to the evidence of good cliaracter as they are in relation to
other fucts. Jd.............cvviiivenn... i, 215

Presumptions of Innocence. In the absence of evi-
dence 10 the contrary the law presumes every one innocent:
And this legal presumption of innocence is a watter of cvi-
dence, to the benefit of which the party accused is entitled.
Tae et e e 275

Judgment in Criminal Cases. A judgment of an in-
ferior court in a criminal action is conclusive, unless ap-
pealed from, or reversed on proceedings in error. Er parte
Fisher.....ooovvvuunnn.. e eieierenea teetaseeans 309

Iabeas corpus is not a proper proceeding 1o review
such jodgment; nor will the court, upon such writ, luok be-
yond the judgment and re-examine the charges on which it
was rendered, or the decisions upon questions of law raised
on trialof such case. JId.........c.evviivnnninnnn.. oo 309

Continuance. On motion for a continuance it is not good
practice to permit counter afidavits as to what an absent wit-
ness would testify. Williums v. The State ......... e 334

—-——: AFFIDAVIT. An affidavit of the prisoner to the ef-
fect that he had been Znformed that a person absent from
the state would swear to certain material facts is not suffi-
cient to warrant a continuance. If the information came
from the proposed witness, it should be so stated, but if
from a third party who knows he would so testify, then the
affidavit of that person stould be procured. Id.......... 334

Murder: I1MPLIED MALICE. On & trial for murder, where
the prosecution establishes against the prisoner an inten-
tional homicide. and nothing explanatory is shown, the im-
plication of malice at once arises, which it is incumbent
upon the prisoner to remove. Id...........ieiiiiunin... . 335

Charge to the Jury. Instructions given to a jury should
be applicable to the case as made by the testimony, and if
they are not, and have a tendency to mislead, the judgment
will be reversed. Id.......... ettt R 151
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16. Verdict. The jury returned a written verdict in these
words; ‘“We, the jury in this case, being duly impaneled
and sworn, do find and say that —— —— is guilty of
manslaughter.” This was held to be void, for wholly omit-
ting in any manner to designate the defendant as the guilty
party. Jd .oeoiviiiniiiiinnn PP 111

17.

Under an indictment charging murder in the first
degree where the jury finds the defendant guilty of man-
slaughter merely, the failure to specifically neguative the fact
that the crime was of a higher grade than that found is no
ground for a reversal of the judgment. Id............... 335

18. Evidence. Under scction 3828 of the criminal code,
neither husband nor wife are competent to testify concern-
ing any communication made by one to the other during
marriage. But when papers or letters are offered in evi-
dence on the trial of a cause, which are pertinent to the is-
sue, they should be admitted, and the court will not take
notice how they were obtained, nor will it form a collateral
issue to determine that question. Geiger v. The State. ... .. 545

19.

Where there is no testimony whatever, showing the
value of property stolen by the accused, other than that
with which he stands charged in the indictment, it is not
error for the court to refuse to instruct the jury that they
eannot add the value of such property to that in the indict-
ment, the court having previously instructed the jury that
the ownership of the property stolen must be proved as
charged in the indictment. Id.........vceevnnennennnnn. 546

90 Discretion of Trial Court in Sentencing Prisoner.
Within the limits fixed by the statute, the term of imprison-
ment to which a party convicted of crime may be sentenced,
rests entirely with the judge of the court before whom the
case wastried, and it will not be set aside because it seems
tobesevere. JId.....oociiiiiiiiiiiiiiiainns tereneeens.s D46

See CounrTs. CRrMINAL Law.

PRACTICE IN COUNTY COURTS.

See County COURTS.

PRACTICE IN SUPREME COURT.

1. AfAdavits of Jurors in support of a motion for a new
trial, which are not embodied in the bill of exceptions,
will not be considered by the supreme court. Ray o.
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Setting Aside Judgment. An accident or mistake in
respect of a fact occurring on the trial of a cause w the
district court, which is not incorporated in a bill of ex.
ceptions and made & part of the record, is not sufficient
ground to set aside the judgment of the supreme court and
to grant a new trial. Morrill v. Taylor. ...... e

Rehearing of a Cause. A petition for the rehearing of
a cause upon such ground is sumewhat in the nature of a
writ of error in fact, and lies only to the same court in
which the judgment was given to examine its own record
and rectify the error, if any exist. Id....................

Proceedings in Error. Under the constitution and
statute relating to proceedings in error the supreme court
can only reverse, vacate, or modify a judgment rendered by
the district court for errors appearing on the record. Id....

Rehearing : AFFIDAVITS INADMISSIBLE. Upon an appli-
cation for a rehearing the couri cannot receive any affida-
vits in respect of matiers entirely foreign to the record. Id.

See APPEAL.

PRECINCTS.

Sce Boxps.

PRE-EMPTION.

See PuBric Laxps oF Tk UNIrED STATES.

PRESUMPTIONS.

See CriMINAL Law. EvIiDrNCE. Pracrice, 56. PRrAc
TICE IN CRIMINAI, CASES.

PRINCIPAL AND AGENT.

Power of Agent. The character of a power under which
an ag nt may cxecute a deed for another depends upon the
presence or absence of the principal. McMurtry v. Brown.

Execution of Deed by Agent. If the deed is signed
in his presence, by his direction, an oral request is all that
is required. But when the deed iz to be made in his ab-
sence the authority must be given by an instrument under
the hand of the principal, and duly acknowledged. Id....

—--——: AUTHORITY TO APPOINT S8UB-AGENTS. An agent
can do for his priucipal only that which his principal au.
thorizes. Ordinarily an agent appointed to transact s par

597

236

236

236

236

368

369
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ticular business has not thereby a right to make another
persontherepresentative of his principal. Furnas . Frank-
MATh. e eesoonrasoesansssornannns G teeteteseetseneieenanns 429

But when the general agent is specially
authorized to employ sub-agents to act in the name of his
principal, the further authority to bind the principal for
their payment will be implied. Id.................. cene. 429

A private understanding between the
principal and general agent, by which the latter was him-
self to pay such sub-agents for their services, would bind
them if not brought to their notice. Id................... 428

Principal Bound When. The acts of a general agent
with reference to the subject of the agency will bind his
principal, although he may have received private instruc-
tions narrowing his authority, unless such instructions are
known to the party dealing with him. Id......... Gerenae 425

Declarations of Agent: WHEN INADMISSIBLE. A trus-
tee holding the legal title to land merely for convenience of
transfer in case of sale, and who deeded it to a vendee by
direction of the owner by whom the sale was made, cannot
bind the vendor by declarations respecting the considera-
tion. A conversation had between the vendee and such
trustee, concerning the consideration, in the absence of the
vendor, is not admissible in evidence against him. Reed o.
Berdsley. .o vveieeureeneeeseenaseeneeeisnnenseaennns 49¢

See HusBAND AND WIFE. ReaL ProrErTY. UsURy.

PRINCIPAL AND SURETY.

Rights of Surety. Subrogation is purely an equitable
result, and the right of asurety to be subrogated to rights of
the creditor does not depend on contract, but rests alone
upon principles of justice and equity; and when such claim
is contested, it depends on facts to develop and determine
the rights of the parties in interest. FKaton v. Hasty....... 419

The full relation of creditor and debtor arises be-
tween principal and surety the moment the surety pays the
money. Smith 0. KENNEY. «..vvveenerecrreeesasaraoeen.s 447

See JUDGMENT, 12. JUSTICE OF THE PEACE, 8, 6.

PRINTING.
See Couxnty, 4.
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PRIVATE PROPERTY.
Bee CoNSTITUTIONAL Law, 9.

PROBATE COURTS.
8ee County COURT. ESTATES OF DECEDENTS,

PROMISSORY NOTES.
See JUsTICES OF THE PEACE. NEGOTIABLE INSTRUMENTS.

PUBLIC LANDS OF THE UNITED STATES.

Taxation. Lands purchased from the United States by
private entry are subject to taxation as soon as the sale is
completed by the payment of the purchase money. But,
until this time, the land is not so liable, and every step
taken by way of the assessment or levy of taxes is void.
Donovan ». Kloke......o.... eeseenns teseseivecsnansaannne 14

Purchase. The plaintiff, in 1869, purchased at private
entry the south-east quarter of a section of public lands,
and received the usual certificate. In 1873 this entry was
cancelled, and he was permitted to enter in lieu thereof the
porth.east quarter of ghe same section. But, instead of issu-
ing to him a new certificate, the old one, numbered 2,258,
was so changed, by writing across its fave, as to make it
apply to the latter tract, but without changing its date—
Held, that by this transaction as to the north-east quarter,
the plaintiff became the owner in 1878, and not in 1869, the
date of the certificate. Id......veevieniinncinnicncrnnnas 124

. : CERTIFICATE OF PURCHASE. Where a certificate of
purchase is so changed, it will be given the same effect as

if it were actually issued at the date of such substitution.

T, i eeieeececosceonsasianssosasooarsansoccansesancsnns 124

Pre-emption along Line of Railroad. The even.
numbered sections along the line of the Union Pacific R. R.
and its branches may be settled upon and entered under the
provisions of the pre-emption and homestead laws, but are
pot subject to private entry. Stalnaker v. Morrison........ 363

:U.P.R.R.: B&M R R The B. & M. R. R. exten-
sion is one of the branches of the Union Pacific R. R, and
the lands within the limits of the grant to that corporation

.
H

It is only in cases where lands are subject
to private entry at the date of settlement, that a pre-emptor
must make proof and payment within a year from the date
of settlement. Jd......ceceeeecncnrcearcccacsnnsosisos.. 363
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: . When lands have been offered at public
sale, and thereby become subject to private entry, if they
are afterwards included within the boundaries of a grant to
a railroad company, and are thereby withdrawn from pri-
vate entry, and subject to settlement and entry under the
pre-emption and homestead laws exclusively, they are to be
treated in all respects like unoffered lands. Id............ 564

8. : . A party pre-empting any portion of such
lands has thirty months after the date of filing his declara-
wory statement in which to make final proof and pay fo- the
same. Id..... et et ri e e st as e a et bt nes et eaannas 864

8. — The object of the guards thrown around
the privilege of pre-eniption by the law, is to secure on the
oublic lands actual permavent settlers. Id. .............. 364

PURCHASER.

See MORTGAGE. REAL PropERTY, 1,2, 9.

RATLROADS.

1 Constitutional Law. That part of the act of June 22,
1867, which gives to the owner of live stock “double the
value ” of his property accidentally injured or destroyed on
arailroad track, isvoid. 4. & N. R. . v. Baty........ ... 81

See ApPrEAL, 3. Boxbs.

PuBLic LANDS OF THE UNITRD STATES.

rAPE.

S.-e Criyixar Law, 7.

REAL PROPERTY.

A bona fide purchaser, for a valuable consideration,
withowr notce, is protecied. whether purchasing tromw the
fravdulent grantor or grantee. Zvotle & Haule v. Duview. . 98

2. Conveyance: REGISTRATION. The proper regisiration
of a conveyance operatis as constructive notice to zll sub
seguent purchasers of a7 estate, legal or equitable, in the
suwe property : and such notice given by the record is as
effectual in law as personal notice. Edminster v. Higyins. 265

Deced. A deed at common law is defined to be a written
instrument under seal, containing a contract or agreement,
which has been delivered by the party to be tound and ac-
cepted by the obligee or covenantee. Melluitry ¢. Brown. 368
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4. : POWER TO CONVEY. A mere power to convey is
not regarded in law as a contract, therefore, it is not neces-
sary that the donee of a power should be capable of con-
tracting. Jd.....ceeveecrnssrecsioninsnsacnerasee. oo 368

6. Trespass. In order to maintain an action of trespass
quare clausum fregit by one not holding the legal title to
lands, he must show an actual possession in himself at the
time the alleged trespass was committed. Yorgenseno. Yor-
GONBEM e s e aenennenaensaasosasssssonsosassnnesnns ceseneass 883

: POSSESSION. It is not necessary that the party in
possession should actually reside on the land; his posses-
sion may be obtained by cultivation, fencing, or otherwise
improving the land. Id..... P : -

When land is unimproved and unoccu-
pied, the person holding the legal title is deemed to be in
possession thereof. Jd......ecvveeedesesanrecscsaesessas 883

8. Deeds: EXECUTION., Mere imbecility or weakness of
mind will not avoid a contract or deed. There must be a
total want of reason or understanding. Johnson v. Phifer. 401

9. Agreement to Exchange Lands: MEASURE OF DAM-
AGES ON FAILURE TO PERFORM. On agreement to exchange
lands, if one of the parties performs the contract on his
part by conveying, and the other neglects to do so, and fi-
nally puts it'out of his power to perform, the true measure
of damages is the value of the property conveyed. Reed o.
Beardsley.. .ooveeevinaiinnns teieeeiesis sesesavaianeraa.. 408

See CONTRACT, §, 6. HUsBAND AND WIFE. MORTGAGE.

RECORDS.
See CouRTs. PRACTICE, 43, 44. PRACTICE IN SUPREME COURT.

REGISTRATION.
See REAL PROPERTY, 2.

REPLEVIN.

1. Judgment for Damages. The judgment for damages
in favor of the defendant in an action of replevin must con-
form. in amount to the finding of the jury, and when the
verdict is silent on this point judgment cannot be rendered
for any amount whatever. Black 0. Winterstein........... 224

8. Measure of Damages. While the value of property re-
plevied is, in some cases, the just weasure of damages to
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which a party is entitled, still a formal assessment of dam-
ages ahould never be omitted when proper to be allowed.
LU e it it ietteiiiaeaernorsteteeeranrens e 224

8 —-—— Wktere the defendant in replevin lawfully held the
property by virtue of a levy for the satisfaction of taxes
wir ch be was required to collect, the measure of damages,
within the value of the property, was the amount of the
taxes and legal costs and charges in muking the collection.
D veee. 4

4. Pleading. A petition in replevin shouiu state that the
plaintiff is the owner of the goods sought to be recovered
(or has a special property therein, stating its nature), that he
is entitled to the immediate possession of such goods, and
that the defendant wrongfully detains the samne. The gist
of the action is the unlawful detention of the property.
Haggorde. Wallen ... .ooovveeeniininnn. e eeeneeeraeaa M

5. Verdict. In replevin the gist of the action is the alleged
unlawful detention of the property at the commencement
of the suit,and the verdict should, technically, be so framed
as to speak unequivocally on this point. But notwithstand.
ing the verdict is in the present tense, and finds that the de-
fendant “ does not unlawfully detain,” and that * the right
cf property and the right of possession thereof ¢s in the de-
fendant,” if there be nothing in the record showing a possi-
ble prcjudice to the plaintift by reason of the defect, the
verdict will not be disturbed. Mercerv. James. .. .. Ceeeees 406

JUDGMENT. Inreplevin, where the jury by general
verdiet find the right of possession in the plaintift, assessing
damages for the detention of the property, this will support
a judgment in his favor, although several specific questions
were submitted to the jury, to some of which no answers
were returned. Faulknerv. Myers ...... eriesieaaaae 414

In such case no objection being made at
the return of the verdict, nor until after the jury are dis-
charged, it is too late, afterward, to complain of the omis-
o) T 7 cenes 444

8. Practice: DAMAGES MAY BE ASSESSED EY THE COURT. £
jury may be waived and damages assessed by ihe court in
actions in replevin. Bakero. Daily......... ceveeevee... 482

See BANKRUPTCY, 4,7 HERD Law.

REFEREE.
8ece PracCTIGE, 36, 37, 40.
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REPLY.
Bee PLEADING, 5.
KESCISSION.
See CoxTraACT, 1, 8.

REVENUE.
See Taxes.

REVIVOR OF JUDGMENT,

See JUDGMENT, 10.

REVIVOR OF ACTIONS.
See PRACTICE, 55, 57, 58.

ROADS.

Highway: HOW CREATED. A highway may be created
by legislative authority, exercised through a municipal cor-
poration authorized to open streets, or through the general
road law, or by dedication. State, ex rel Sims v. Otoe County

DEDICATION. A dedication is defined to be the act
of devoting or giving property for some proper object in
such manner as to conclude the owner. It may be made
by parol, and may be presumed from lapse of time. Id...

Proceedings in Road Matters. When the inhabitants
of a county desire the opening of a new road, or the dis-
continuance or change of a road heretofore established, at
least ten land holders, residents of the county, must give
notice, as provided by law, that they will, at a specified
time, present a petition asking for the opening of a new
road, or the discontinuance or change of a road heretofore
established. JId .. ....coiiiiiiianiiinens

Proof of posting the notices should be made by
affidavit of the party who posted the same, stating when,
where, and by whom the notices were posted. Id.........

———: JURISDICTION OF COUNTY COMMISSIONERS. The
commissioners have no jurisdiction to locate a county road
unless the petition mentioned above has been presented to
them. and after the notice thereof has been given. Robin-
s0n v. Mathwick, 5 Neb., 255, adhered to. Id. ....ce......

Power and duty of county commissioners in erect-
ing public bridges. Clark . Dayton .....oeeivveiennann..
Follmer 0. Nuckolls County ..........

129

136

130

130

180

192
420
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SA&LE .

See ConsTITUTIONAL AW, 3. Fraun. MorTeGAGE. VEN-
DOR AND VENDEE.

SCHOOLS.

1. Powers of the School Board: TEAcHER. The district
school board is specially invested by statute with the general
care and management of the school and the employment of
the teachers, and as an incident to these powers, has a right
to discharge a teacher for incnmpetence, or for any other
sufficient cause, at the will and pleasure of a majority of
its members. Bayso. The State......oocoue.. cevenssensa. 158

2. The Institution for the Blind is not an educational in-
stitution within the meaning of section 19, Art. V. of the
conpstitution. 7'he State . Bucon ...... [ ceeecee. 286

8. County Superintendent of Public Instruction. The
powers and duties of a county superintendent of public in-
struction are derived entirely from the statute. He can
only exercise such powers as are especially granted, or are
incidently necessary to carry the same into effect. It must
appear from the record of his proceedings that he has juris-
diction, or his acts will be void. Ratcliff v. Faris......... 539

4, ¢ DIVISION OF SCHOOL DISTRICTS. When the statute
requires him, in cases where a new school district is formed
in whole or in part, from one or more districts possessed of
a school house or othier property, to uscertain and determine
the amount justly due to such new district from any district
or districts out of which it may have been formed, and to
certify the same to the countyclerk—eld, where itappear-
ed that there was no finding or determination whatever, by
the superintendent, as to property of any kind retained by
a district, out of which a new district was formed, that his
certificate to the county clerk, stating the amount of tax to
be levied on the old district to be paid to the new, when
collected, wasanullity, Jd.....cecvieiierinviinsenceness 539

See PRACTICE IN CRIMINAL CAsEs, 6.

SHERIFF.
See EXEMPTIOR.

STATE AND STATE OFFICERS.

1. Fuading State Indebteduess. The fuading act of
Felruary 14, 1877 requires the several classes of state in-
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debtedness therein specified to be paid, without conditions
 or abatement, upon presentation of the warrants or certifi-

cates of indebtedness to the treasurer for payment. State,

ex rel. Omaha National Bank v. McBride....c.covoveena... 506

2. Duties of Auditor of Public Accounts. The State
Auditor had no authority to audit, adjust, or draw warrants,
or make orders in respect of any part of the indebtedness
specified in said act. Id ............... B eeeeenes eenees. 508

Sce Boarp oF PuBLic LANDS AND BUILDINGS.

STATUTES.

1. Construction. The words “deliberate and premeditated
malice ” in the statutory definition of murder in the first
degree were intended to restrict murder in that degree to
cases where deliberation was shown to have taken place be-
fore the commission of the crime. Milton v. The State.... 136

The several parts of an act are to be construed to-
gether in order to ascertain the intention of the legislature.
Follmer v. Nuckolls County. ...oeveeveeenn. cieeens ceieeees 204

As a primary rule the intention of the legislature is
to be collected from the words; if the words are not explicit
it may be gathered from the occasion and necessity of the
law. Words are to be interpreted with reference to the gen-
eral object and scope of the statute. Jd.......cocvnnnn..s 204

The words * permanent and substantial” are used
in section 15 of the road law in a descriptive sense, and
apply only to such structures as are of s permanent and
substantial character, and do not include merely temporary
structures or ordinary repairs. Id......... Cesesesieaaen 204

6. All statutes in pari materia must be taken together
and construed asif they were one law. Hendriz v. Rieman. 516

See ConsTITUrIONAL LAW.

STATUTES CITED AND CONSTRUED.
REVISED STATUTES, 1866.

Decedents, Sec. 337, Chap. 14. Hendriz v Rieman............ 521
Roads, Sec. 15, Chap. 47. The State ». Buffalo County ....... .. 463

GENERAL STATUTES. 1873.

Cities of the first class. Séc. 24, Chap. 8. Turner v. Althaus.... T2
, Sec. 66, Chap. 8. Thompson v. The State. 106
Cities of the second class, Sec. 83, Chap. 9. State . Nooran...- 13
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Counties, Sec. 14, 34, Chap. 18. Brown @. Otoe County. ...... . 116
—, Sec. 14, 24, Chap. 13. The State ». Buffalo County. ... 462
Courts, Sec. (60), Chap. 14. Banks v. Uhl. . cvvveeiierieennnnn, 148
—-—, Sec. (65), (69), Chap. 14. Coze. Tyler....cocvvveeunen.. 30¢
Frauds, Sec. 11, Chap. 25. Robisonv. UMl ... rieeiseennceeans 3u.
, Sea. 17,21, Chap. 25. Zootlev. Dunn..oeeu... Ceerenans 98
Herd Law, Chap. 3. Haggord v. Wallen.... ccoevvviiiennnn.. 3
Married Women, Sec. 1, Chap. 41. Auiltman v. Obermeyer. .. ... 263
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2.

STATUTE OF LIMITATIONS.
See LiMIATION OF ACTIONS.

STAY OF EXECUTION.
See EXECUTION.

STOCK.
See HERD Law.

SURETY.
See JusTICE OF THE PEACE, 8, 6. PRINCIPAL AND SURETY.

N TAXES.

Action to Recover. An action at law is the proper
remedy to recover taxes illegally paid, when the same have
been paid under protest, to prevent distress and costs. Zur-
767 Do AURBUS. covsvarsoneroessvonesnaroanssoanassssnsess

Power of the Legislature. The power to arrange and
distribute the administrative functions of governinent, and
to change the same from time to time, as the public exigen-
cies may require, belongs exclusively to the legislature, and
this includes the authority to incorporate towns and cities.

The taxing power is vested in the legislature, and
it is exclusively within its province to apportion and direct
the assessment and collection of taxzes. Id....... cereens

54

54
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4 ‘United States Liands. Lands purchased from the United
States hy private entry are suhject to taxation as soon as the
sale is completed by the pavment of the purchase money.
But until this time every step taken by way of the assess-
ment and levy of taxes is voiud. Donovirn v. Kloke. .. ...... 124

5. Assessment. A valid assessment isan essential pre-requi-
stie v uny exercise of the taxing power by the board of
county commissioners. Morrill o.Taylor......c.... R, 236

OATH OF ASsSESSOR. The requirement of the law
prescribing the oath to be taken and subscribed by the as-
sessor, certified by the officer administering it and attached
to the assessment roll, must be substantially complied with;
and without such compliance with the law no juris-
diction can be conferred on the board of commissioners in
the matter of the taxation of property. Jd............... 236

See Boxps, 5. CoNsTITUTIONAL Law, 10,11, COUNTIES,
4,7. Pubric Lanps, 2. RupPLEVIN, 3. SCHOOLS, 4.

TOWNS.

See LIQUOR SELLING.

TOWNSHIP ORGANIZATION.

1. Votes Necessary to Adopt. Section five, Art. X, of the
constitution is mandatory ; therefore to adopt township or-
ganization, it requires a majority of all the legal voters of
the county, voting at the general election at which the ques-
tion is submitted. 7'he State, ez rel Jones v. Lancaster Co.. 474

2. Constitutional L.aw. The act of February 16, 1877, en-
titled “An act to provide for township organization,” em.
braces several subjects not indicated by the title, and as
these several subjects are dependent on each other and
form inseparable parts of the same law, the whole act is
unconstitutional and void. Jd........ccieiennnns cerieess 474

TRANSCRIPTS.
See PRACTICE, 43.

TREASURER OF STATE.

See CoNsTITTTIONAL Law, 14. StATE AND STATE OFFICERS.

TRESPASS.

1. Action. In order to maintain an action of trespass quare
clausum fregit by one not holding the legal title to lands,
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he must show an actual possession in himself at the time
the alleged trespass was committed. Yorgensen o. Yorgen-
8O evvivecrnnaienns sesesennee cesensnnss ceerereriaaiians

Possession. It is not necessary that the party in pos-
session should actually reside on the land; his possession
may be obtained by cultivation, fencing, or otherwise im-
proving theland. Jd .........cceeuinnnne ceenes ereenenen

‘When land is unimproved and unoccu-
pied, the person holding the legal title is deemed to be in
possession thereof. Jd.......... cessssscceseonineens ceus

TRUSTS.

Trust Deed: MorTeacE. A deed of trust isa mortgage,
and only differs from a mortgage with a power of sale, in
its being executed to a third person, instead of a creditor.

Hurleyv. Hstes .ccoovaeiiiiiieeiieneniacsannans ceresecsne

See Bonps. PRINCIPAL AND AGENT, 7.

UNITED STATES.
See PuBrLic LaANDS.

USURY.

Usury. If the agent of the lender of money takes from
the borrower a note and.mortgage for the payment of a
bonus or commission for making the loan, the transaction
is tainted with the vice of usury. Such contract is void,
and payment of the money so secured cannot be enforced
by action upon the note and mortgage. Oheney 2. Woodruff

In law, it makes no difference whether the usurious
interest is expressed in terms in the instrument given for
the payment of the debt created by the loan, or whether it
is taken as a bonus, or as commission, or is secured by any
other corrupt agreement, device or shift, at the time of the
contract. J@.....eeiiiiiiiiiiiiiiir sietieesnetnataannn

VENDOR AND VENDEE.

Fraud. Where a vendee has participated in the fraud of
the vendor, by accepting from him a conveyance of real
estate, with the intent to hinder, delay, or defraud the credi-
tors of such vendor, the conveyance will be void as to those
creditors of such vendor, even though full consideration
has been paid for such property. Tootle & Maule v. Dunn.

Vendor’s Lien. A vendor of real estate, upon an abso-
lute conveyance thereof by deed, has no lien on the land so

41
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333

883

383

386

151

151

93
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conveyed for such portion of the purchase money as re-
mains unpaid. Edminster 0. Higging «coeiveniveneoenn... 268

The policy of our law is to discourage se-
cret liens, and to require all instruments affecting the title
of real estate to be entered of record. Id..... Cereiaeeians 265

The doctrine that a vendor has a lien on the
land conveyed for the purchase money remaining unpaid
is repugnant to our statutes in relation to real estate, and is
no part of the law of this state. Id......... feeerienianns 265

Rights of Vendor. Wherea purchaser of real estate agrees
to assume and pay certain outstanding indebtedness against
the vendor and save him harmless from the same, if he fails
to do so it is not neccssary, in order to give the vendor a
right of action against him, that he should have first paid
the debt himself. Gregory o. Hartley........ccvvvivennn.. 856

See FRAUD, 1,2,3. MORTGAGE.

VERDICT.

See PRACTICE, 4. Pracrice IN CRrMINAL CAsEs, 4, 9, 10.
RerLeviy, 1,35, 6, 7.

WAIVER.
See ATTACHMENT, 6.

WARRANTY.

Defendants gave M. an order for a certain kind of
thresher, on the back of which was a printed warranty; the
order was presented to the agents of the plaintiffs; it was
peither accepted, nor was the machine furnished; but M.
acting for the agents sold the defendants, under a distinct
contract, an old and different kind of thresher. Held, that
the order and warranty did not apply to the machine fur-
nished. Nechols 0. Hagl.cvveeeesivnivsaiiroiesnacsennnns 432

Instructions to Jury. Where no warranty, either in
fact or law, is involved in a contract for the sale of a
thresher, it is error for the court to instruct the jury to in-
quire into or determine any question of warranty in such
case. Id.... ..... Ceeiesseereeeananan tessensnsasseesees 433

WITNESSES.

S8ee CRIMINAL Law, 9. EvVIDENCE. PRACTICEIN CRIMINAL’
Casegs, 1, 8, 10.

WORDS AND PHRASES.
See STATUTES.



