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CASES

IN THE

SUPREME COURT OF NEBRASKA.

Mattis v. Robinson.

1. LANDLORD AND TENANT: Tenant holding over. A tenant for one year,
holding over after the expiration of his term, cannot disclaim his relation,
nor question his landlord’s title.

2. ——: Jssailing his landlord’s title. Before he can be permitted to assail
his landlord’s title, he must surrender his possession, acquired under the
lease,

8. ——: Eviction or its equivalent necessary. Wherever there isa paramount

title in a third person, who has a right thereby to the possession, and it
can be done without any collusion or bad faith to the lessor, the tenant,
in order’ to prevent being expelled by the holder of that title, to whom
otherwise he would be rendering himself liable as a trespasser, may yield
the possession and attorn to or take from such holder of the title, a new
lease, or he may abandon the possession. In neither case will he be liable
tothe first lessor for rent. In the former case, he may resist his first
lessor’s claim to the possession, by the new right thereby acquired.

4. ——: Notice to his landlord. Inall cases, he should notify his landlord
of his action..

6. ——: Pierce v. Brown, 24 Vt. 165, examined and overruled.

6. : Buying in outstanding title. A tenant buying in an outstanding

title for the purpose of protecting his possession, shall have what he has
paid and legal interest, and no more.

On the 24th of August, 1858, Russel Miller made to one
Easly the note and mortgage to foreclose which this suit
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was brought. Afterwards Miller died, leaving four daugh.
ters, all of whom were married — one to Robinson and one
to Dowling. In 1863, Robinson made a verbal lease of the
premises to Mattis, who was to pay to the four sons-in-law,
in equal proportions, one-fourth of all the crops he raised
on the land. This he did. The year having expired, he
continued in possession. Dowling testified that he did so
under an agreement made with him, for a lease for another
year on the same terms as he had held the premises. But
Mattis denied this. On the 16th day of September, 1864,
Easly assigned the note and mortgage to Mattis for $300 :
the amount then due for principal and interest being some
$600. Thereupon, Mattis filed his bill for foreclosure,
in the District Court of the then Territory of Nebraska.
The defendants, who were the four daughters and their
husbands, answered alleging Mattis’ tenancy, and the pur-
chase by him, while in possession, of the mortgage, at a
large discount, and that he was, under the agreement for
the lease, indebted to them for a large part of the sum
paid by him for the mortgage. They also filed a cross
bill for an account of the products of the premises, and to
have the value of their portion thereof set off, against what
he had paid for the note and mortgage.

The cause was heard upon pleadings and proofs before
the Honorable Wmriam F. Lockwoop, then one of the
judges of the Territory, who rendered a decree of fore-
closure for the full amount due on the mortgage. The
defendants appealed to the Supreme Court of the Terri-
tory. On the admission of the State into the Union, the
cause was removed into this court.

J. M. Woolworth, for the appellants.
A. J. Poppleton, contra.

CROUNSE, J.
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At the time of the purchase of the mortgage by Mattis,
he was in possession of the premises as tenant of the heirs
of the mortgagor, Miller. He entered as such in March,
1863, under an express parol lease made with Robinson, a
husband of one of Miller’s daughters, paying rent to Rob-
inson and the other sons-in-law; and whether a new lease
was made with Dowling, another of the sons-in-law, for the
year 1864, or not, his relation is established in law as
tenant by his holding over after the expiration of his first
year, and he cannot be permitted now to disclaim it. How
far then does this relation impair the right of Mattis to
take an assignment of the mortgage and assert it against
his lessors while the tenancy exists? It is an old and
familiar rule of law that the tenant shall not be allowed to
question the title of his landlord. At common law this
estoppel did not exist unless the lease were by deed
indented, when it arose from the indenture and not from
the tenancy.—Lét. Sect. 58 ; Co. Lit., 47 b. But in this
country the rule prevails as a part of the law of landlord
and tenant, whether the tenancy be created by indentures
or otherwise, being founded on equitable rather than on
legal grounds. The policy of the law will not allow a
tenant to be guilty of a hreach of good faith, in denying
a title, by acknowledging and acting under which he origi-
nally obtained, and has been permitted to hold possession
of the premises. The lessee obtaining possession under a
lease is estopped from keeping the land in violation of the
agreement under which it was acquired. The result of
allowing a tenant to deny the title of his landlord is well
illustrated in 2 Swmith's Leading Cases, p. 657 : 1t is
well known that a recovery cannot be had in ejectment,
without proof of title, and that it may be defeated, by
proving an outstanding title in a third person. For a
tenant, therefore, to be permitted to question or contest
his landlord’s title in an action of ejectment for the land,
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would be to take the estate from the latter, and confer it
on the former, whenever there was a defect, either in the
title itself or the proof brought forward to sustain it.
This would obviously be equally inconsistent with public
policy and private faith, and would prevent men from let-
ting their property, even when they were unable to use it
themselves.” Good faith requires that the tenant shall not
avail himself of the advantage given by his possession as
against his landlord.

Before assailing his landlord’s title, he must put him in
as good position as he was before the tenancy, by deliver-
ing up to him the possession.

There are numerous instances, however, where the tenant
has been allowed to question his landlord’s title, but an
examination of the cases will show that they are reconcila-
ble with the reason and policy of the rule, laid down above.
Thus if the tenant has been evicted in an action of ejectment,
or yields to such a judgment without actual eviction, he may
take a new lease from the plaintiff in ejectment, and there-
upon resist the claim of the first lessor, provided he had
notice of the pendency of such ejectment suit.— Foster v.
Morris, 3 A. K. Marshall, 609. Or if a tenant of a mort-
gagor, he may show that the mortgagee has gained posses-
sion, and given the lessee notice to pay him the rent.—Jones
v. Clark, 20 Jokns. 51.  Or that he yielded to a mortgagee
claiming under a mortgage prior to his lease, and paid him
rent.—Kimball v. Lockwood, 6 R. I. 138. By these cases
it will be seen that where the tenant has been evicted, or
to protect his possession as against him who has a para-
mount title, he will be permitted to dispute his lessor’s
title. Without reviewing more of the numerous authori-
ties on this point, I may cite Washburn, who, in his work
on Real Property, states the law, in my opinion correctly.
The result of the numerous cases may, perhaps be summed
up in the proposition, that whenever there is a paramount
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title in a third person, who has a right thereby to the pos-
session of the premises, and it can be done without any
collusion, or bad faith to the lessor the tenant, in order to
prevent being expelled by the holder of that title, to whom
otherwise he would be rendering himself liable as a tres-
passer, the tenant may yield the possession and attorn to or
take from such holder of the title a new lease, or he may
abandon possession. In either case, he will not thereafter
be liable to pay rent to the original lessor, and may resist the
first lessor’s claim to recover possession, by virtue of the
new right thereby acquired. But it seems that he ought,
in all these cases, to give notice to the lessor of his aban-
doning or holding adverse possession, that he may not take
advantage of the confidence reposed in him by the lessor
in putting him into possession of the estate, to deprive him
of any rights which the lessor had thereby yielded to his
keeping. If, therefore, he were to purchase a better title
than that of his landlord, he ought, nevertheless, to sur-
render possession to his lessor before he seeks to avail him-
self of his new title against his landlord.—1 Wash. Eeal
Prop. 361; Browser v. Browser, 10 Humph. 49 ; Lawrence
'v. Miller, 1 Sandf. 516.

Mattis having by notice advised his lessors of the pur-
chase of the mortgage by him, and disclaimed holding any ‘
longer as their tenant, it is claimed by his counsel that the
tenancy thereby ceased, and he was at liberty to assert his
mortgage against them without delivering up possession of
the premises. In support of this the case of Pierce v.
Brown, 24 V& 165 isrelied upon. It is true that that case
goes to the full extent claimed. The court there says in a
case where the facts are quite similar to those in the case
under consideration here, * We have no doubt that if the
plaintiff first entered into possession of these premises
ander the mortgagor, as his tenant, still, he may repudiate
the tenancy by purchasing the mortgage as being an older
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and better title, and protect himself in his possession of the
premises, from any claims of his former landlord. And
whenever by purchasing such title he is entitled to the
right of possession, it would be an idle ceremony to require
the tenant to surrender up his property, and then resort to
his action of ejectment, when its only effect can be, to put
the plaintiff in the same situation he now occupies.”

I concede that when in good faith the purchase is made
to protect the lessee in his possession as against the mort-
gagee, he may purchase the mortgage and allege it against
his lessors; but to the extent that a tenant should be war-
ranted like any third person in buying in titles, without
surrendering possession of the lands, asserting them against
his landlord, I must dissent from that case. It is in vio-
lation of the policy of the law and not sustained by the
authorities. In support of its conclusion the Court in that
case cite that of Greene v. Munson, 9 Vi. R. 37, where it
is laid down that “where the tenant notifies his landlord
that he shall no longer hold under him, the relation ceases.
The possession has become adverse, and the statute of limi-
tations begins to run.” This may be true, but still not
warrant the conclusion announced above. The tenant by
such notice has committed such dissension as to warrant the
lessor to treat him as a trespasser, if he so elect.—3 Peters,
49. For the purpose of fixing the period from which the
statute of limitations would run, such holding has been
regarded as adverse. But for other purposes the principle
of repudiating a tenancy without first surrendering posses-
sion, does not apply. One party cannot of his own volition
terminate a contract while he continues in the use and
occupation of that for which he promised to make compen-
sation.  Mattis having purchased the mortgage while he was
in as a tenant, it must be presumed he did it for the only
purpose permitted by the law to protect his possession.

What he may have paid for the mortgage (when the
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amount does not exceed what was justly due thereon) with
lawful interest thereon should only be allowed him. The
court below erred, therefore, in allowing Mattis to allege
the mortgage against his lessors for its face and the exhor-
bitant rate of sixty per cent. interest while he purchased it
at the legal rate, ten per cent.

An account should have been taken and the rents allowed
down to the time of the sale of the mortgaged premises.

For these reasons the decree should be reversed and, the
case remitted to the court below, and a new decree entered
in accordance with the views expressed above.



10 CASES IN THE

Tae Ciry oF BROWNVILLE v. MIDDLETON.

The City of Brownville v. Middleton.

PrACTICE : [ petition in error must be filed with the transcript of the record
of the District Court, and before the summons in error is issued, in order
to give the Supreme Court jurisdiction.

The District Court for Nemaha county had rendered
judgment against the plaintiff. It caused to be filed with
the clerk of the Supreme Court a transcript of the record of
the District Court, and also caused a summouns in error to be
issued and served. But it did not file any petition in error.

Section 584 of the Code provides that “The proceedings
to obtain such reversal, vacation or modification, (of a judg-
ment,) shall be by petition, to be entitled petition-in-error,
filed in a court having power to make such reversal, vaca-
tion or modification ; setting forth the errors complained
of, and thereupon a summons shall issue and be served,” &c.

Section 586 provides, *that the plaintiff shall file with
his petition a transeript of the proceedings,” &c.

J. M. Woolworth, for the city, moved for leave to file a
petition, now, as of the date of the filing of the transcript.

Redick & Briggs, for Middleton, moved to dismiss the
summons in error. :

The Court, by Lakg, J., held that the Supreme Court
obtained jurisdiction to review a judgment at law rendered
by the District Court, only by the petition in error. That
must be filed with the transcript, and before the summons
issued. Until it was filed, there was no authority for issu-
ing the summons, and the writ was void. It could not be
filed afterwards, so as to retain the summons in error which
had already been issued and served. The motion to file
the petition now as of the date of filing the transcript is
denied, and the motion to dismiss the summons is sustained.

Cause dismissed.
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The People v, Loughridge.

Laroeny. The bringing into this State, by the thief, of goods stolen in
another State, is not larceny.

This was a writ of error to the District Court for Doug-
las county. The facts are fully stated in the opinion.

J. W. Savage, for Loughridge.
G. W. Doan. District Attorney, contra.
CROUNSE, J.

The plaintiff in error, Charles Loughridge was tried at
the October term of the District Court for Douglas county,
upon an indictment charging that, on the 30th day of
August, 1867, in the county of Douglas, State of Nebraska,
he did steal, &c., a pocketbook and other property to the
amount of about five Hundred dollars. The dvidence shows
that the property in question was taken from one Hanson,
at St. Johns, in the State of Iowa, and found in the pos-
sessioll of Loughridge a few days subsequently at Omaha,
in Douglas county, in this State. The judge, in effect
charged the jury that if they found that the prisoner
feloniously took the property in the State of Iowa, and
escaped into this State, and was found in possession of it,
in Douglas county, they might find him guilty under the
indictment. The jury returned a verdict of guilty.
Motions were made for a new trial and in arrest of judg-
meut, which were overruled ; and the case is brought here
on alleged error lying chiefly in the charge to the jury.
Whether an indictment for larceny can be supported, where
property is originally stolen in one of the United States,
and carried into another State, where the thief is arrested
and prosecuted, is a question upon which the cases are in
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conflict. In Massachusetts, 7"he Commonwealth v. Cullings,
1 Mass. 116 ; Connecticut, The State v. Ellis, 3 Conn. 185 ;
Vermont, The State v. Mockridge ; Ohio, Hamzlton v. The
State, 11 Ohio, 435 ; and Maryland, Cummings v. The
State, 1 Har. & John. 140, such indictments have been
sustained. In New York, The People v. Gardner, 2 Joln.
477, The People v. Schenk, 2 Jokn. 479 ; Pennsylvania,
Simmon v. The Commonwealth, 5 Binney. 617 ; Tennessee,
Simpson v. The State, 4 Humph. 456, and North Carolina,
The State v. Brown, 1 Harvy, 100, the contrary doctrine
has prevailed. The force of the Massachusetts cases how-
ever holding as above, is very much shaken by the opinion
of Ch. J. Sgaw in the much more recent case of 7"%e Com-
monwealth v. Uprichard, 3 Gray’s R. 434, where he holds
that stealing goodsin one of the British Provinces and
bringing them into Massachusetts, will not support an
indictment in that State. I can discover no reason applying
in that case which does not obtain in case of an indictment
found in one State where the goods are brought from one
into another. The different States are altogether as inde-
pendent of each other in point of jurisdiction as any two
nations.

No case sustaining an indictment under such circum-
stances asserts the rights of courts of one State to entertain
Jjurisdiction of cases where crimes were committed in other
States; but they all proceed upon the assumption that the
possession in the thief amounts to a larceny in every county
into which he carries the goods, because the legal posses-
sion remains in the true owner, and therefore every
moment’s continuance of the felony amounts to a new cap-
tion and asportation. There is considerable subtlety in
this principle, and it was, no doubt, suggested ror the con-
venience of trying felons in the county where they might
be taken with the goods, and to avoid their escaping pun.
ishment by fleeing from one State or locality into another.
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No legislator in defining larceny, and affixing a penalty
to the offence, ever contemplated such an interpretation.
To allow this interpretation to hold in the case of different
counties of the same State may with safety be permitted.
Here the accused may have compulsory process for his wit-
nesses, and a conviction in one county will be a bar to that
in another. To extend its application to States, is to attach
to the crime of larceny, penalties uncertain in their char-
acter, possibly greatly incommensurate with the offence
committed, and such as do not attend any other crime.
Conviction in one State is no bar to a conviction in another.
For larceny committed in the State of Missouri, the thief
bringing the goods here by way of Towa, may be first tried
here, under this doctrine, and sentenced for ten years ; the
same in Jowa, and lastly convicted and sentenced in Mis-
souri. So from the fear that the thief might escape justice
altogether, we find a warrant to inflict upon him a triple
penalty. I should prefer the ultimate escape of now and
then a culprit, than assume jurisdiction upon a theory which
to me seems based on a fiction rather than on a clear and
positive principle of law. The Constitution of the United
States has provided for cases where offenders fly from the
State where the offence is committed. Wherever he is
found he may be secured, and sent to that State for trial
from which he has fled, on demand of the executive thereof.
Under this provision escape out of a State, while it may
involve some inconvenience, need not defeat justice. If
the legislature of this State like that of some of the States,
chooses to make the possession of stolen goods an offence,
it would be proper for it to do so. I am of the opinion,
therefore, that the judgment of the court below, should be
reversed and the prisoner discharged.

Judgment reversed.
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Porter v. The Chicago and Northwestern Railway
Company.

1. Service of summons on agent of a corporation. An agent invested with
the general conduct and control, at a particular place, of the business of
a corporation, is a managing agent, within the 75th section of the Code,
upon whom a summons may be served. It is immaterial where he resides.

2. Appearance. A defendant may appear specially to object to the jurisdic-
tion of the court, either over his person or the subject matter of the suit,
without waiving his right to be heard on these questions in bank. Per
Masox, Ch. J.

8. ——. But if he seek to call into action any power of the court except on
the question of its jurisdiction, his appearance is general.

Porter sued the Chicago and Northwestern Railway Com-
pany in the District Court for Douglas county. The
summons was returned served by leaving a certified copy
thereof with  W. B. Strong, the general managing agent
of the defendant, at their usual place of doing business in
the county of Douglas, State of Nebraska.” The defend-
ant appeared specially, and by motion objected to the
service alleging that Strong was not a managing agent
within the meaning of the statute. The motion was sup-
ported by an affidavit made by Strong, in which he says
that he is superintendent of the offices of the defendant at
Council Bluffs, in Towa, and at Omaha; that its railroad
terminates at Council Bluffs, and does not extend into this
State ; that it runs passenger and freight trains from
Council Bluffs to Omaha over the track and bridge of the
Union Pacific Railroad Company, and has a ticket and
freight office at Omaha, and has no other office or place of
business within this State. The principal office of the
defendant for transacting and keeping a record of the busi-
ness done at its office in Omaha was kept at Council Bluffs.
The local agent at Omaha reports to the Council Bluffs’
office. His only duties i connection with the Omaha
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office is occasionally, and for a few hours, to visit it, and
confer when necessary, with its agent. He has no agency
for the defendant except at the two places named. He
resides at Council Bluffs, and never resided in Nebraska.
The defendant is a foreign corporation.

The court overruled the motion, and gave judgment for
the plaintiff.

E. Wakely, for plaintiff in error.
J. I. Redick, for defendant in error.
Mason, Ch. J.

The defendant transacts all its business in this State, at
its office in Omaha. The person served with this summons
is superintendent of this office, as well as of that at Council
Bluffs. He has the general direction and management of
its business at the former office. Anagent who is invested
with the general conduct and control, at a particular place,
of the business of a corporation, is a managing agent,
within the meaning of the 75th section of the Code, which
authorizes service of summons on a managing agent of a
foreign corporation, and it is immaterial where he resides.

It is not necessary to decide here whether the appear-
ance entered by the defendant was such as to give the
court jurisdiction, if the service was insufficient. I think
a defendant may appear specially to object to the jurisdic-
tion of the court, either over his person or the subject
matter of the suit, without waiving his right to be heard
on the question in bank. But if, by motion or by any
other form of application to the court, he seek to bring its
powers into action, except on the question of jurisdiction,
he will be deemed to have appeared generally. Such
application concedes a cause over which the court has
power to act. The judgment must be affirmed.

Judgment affirmed.
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Bradshaw v. The City of Omaha.

1. JURISDICTION OVER CONSTITUTIONAL QUESTIONS. The courts have no Jjurisdie-

tion of matters which are committed to the discretion of the legislature.

2. ——. Nor may they declare an act unconstitutional, because the legislature

in passing it, was influenced by unworthy motives.

8. ——: Municipal corporations. The legislature may increase or restrict the

4,

powers, extend or contract the limits, of cities, and the courts cannot inter-
fere.

: Municipal taxes. The courts have jurisdiction to inquire and deter-
mine whether lands brought by the legislature within the limits of a city,
are justly subjected to taxes levied by it for its support; because that is
a question of property and private right.

8. TaxATION: Constitutional provisions. There is in the constitution of

Nebraska no express provision, limiting the legislative power of imposing,
or distributing, or enforcing taxes.

6. ——: ——. By the general provisions thereof the exercise of that power

when unjustly exercised, may be restrained.

7. ——: City and State. Whether a city can be authorized to tax property

not justly subject thereto, is a question very different from that of the
validity of State taxes:

1. The relations of the citizen to the State and to a particular city, are
different.

2. All citizens are compensated for what, in the form of taxes, they pay
to support the State. This may not be true of taxes levied and
exacted by a city.

8. State taxesare levied for political, city taxes for administrative pur-
poses.

8 ——: Compensation. The constitutional provision that private property

shall not be taken for public use without just compensation, implies that
it shall not be taken for private use at all ; either with, or without com-
pensation. This is the same as the axiom of natural justice, that the
State shall not take A’s property, and give it to B.

® ——: City. The nature of the act of taking one man’s property and giving

it to another, is not modified by the circumstance, that the party to whom
it is given is a city.
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10. ——: Public object.- When a city seeks to take private property for its
use, whether under the form of taxes or otherwise, the object for which
it is taken must be a matter of public advantage.

11. ——: Tests. If lands have been divided into town lots, and purchasers
of small parcels have been invited to settle thereon, if the owner has done
any affirmative act inducing the corporate authorities to treat them as
town property, or if town settlements have approached near to them, so
that their enjoyment in peace and good order demands the police regula-
tions of a city, they are justly liable to municipal taxation.

12. ——: ——. If the owner has done noact, such as laying his lands off into
lots, or asking for city grades, or to have streets opened to his lands, if
he retains them in a large body, if they are half a mile from the settled
part of the town, and no streets are or need to be opened for the use of
owners of adjoining lots, occupied as town property, and their quiet
énjoyment does not require a city police, then legislation subjecting them
to city taxation, is unconstitutional and void.

The appellant filed his petition in the District Court for
Douglas county, against the City of Omaha and Hahn,
county treasurer, and alleged therein the following facts :

That he was, and for three years had been, seized of a
quarter section of land; that part of the land included
within the limits of the city was used for agricultural pur-
poses merely, and that the town site laid off into lots was
much larger than was now, or was likely to be, required
for city purposes; that the plaintiff’s land was two miles
from the settled part of the town, and was one mile from
any lands settled, improved, or occupied as town lots;
that it is vacant and has never been divided, and he
does mnot intend to divide it, into lots for town purposes;
that such an enterprise would be impracticable, because
it is distant from the city, and surrounded by lands which
are vacant or only used for agricultural purposes; that by
an act of the Legislature of the late Territory it had been
- included within the limits of said city; that he did not
know of the passage nor of the application for said act,
until three months before filing his petition ; that the act

[S. C. N.] 2
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was passed for the sole purpose of subjecting the lands to
the burdens of city taxation, and to reduce the city taxa-
tion on property previously within its limits, by compel-
ling the plaintiff and others similarly situated to share the
same, and that the peace or good order or prosperity of
the city did not require that the lands should be brought
under its municipal control ; that the city assessor has
assessed the said plaintiff’s said quarter section of land, as
city property, and for the expenses of its government, at
the rate of forty dollars per acre; and the same are
included in the levy of taxes, by said city, for said pur-
poses ; that the said defendant Hahn, as treasurer of the
county, has advertised the same for sale, for the purpose
of raising the sum so assessed and levied thereon, and
unless restrained by the injunction of the court, will, in
his official capacity, sell the same for said purpose.

The prayer of the petition is for an injunction, and that
it be, by the judgment of the court, declared that said
lands are not liable for the said taxes.

To this petition the defendants demurred generally.
The demurrer was sustained, and the petition dismissed.
To reverse this judgment this cause is brought to this
court.

J. M. Woolworth, for the appellant.

1. The act is obnoxious to the objection of taking A’s
property and conferring it upon B ; which is violative of
the principles of natural justice.

1. This objection, if well founded in fact, is fatal,
although it has not the sanction of constitutional provi-
sions.— Vattel, C. 4, sec. 45-6; C. 1, ch. 4, sec. 51; 1
Kent's Comm. 600* ; 1 Black. Comm. 41* and 91*; Sen.
Tracey, in Bloodgood v. Mohawk R., 18 Wend. 56;
Taylor v. Porter, 4 Hill, 146; Gardner v. Newberg, 2
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Jokn. Ch. 162 ; Mr. Justice CHASE, in Calder v. Bull 3
Dall. 386 ; Wilkinson v. Leland, 2 Peters, 654 ; Terrett
v. Taylor, 9 Cranck, 43.

2. Unless the rule be changed, either by the character
of the parties, or by the nature of the proceeding, the
objection is well founded in fact ; for the allegation in the
petition is, that the sole object of the statute and of the
proceeding, is to compel the owners of ‘lands not within
the benefit of the municipal government, to divide the
expenses of supporting it with those who have need of it.

3. The fact that the party for whose benefit the property
is taken is a city, does not affect the case.—In re Albany
Street, 11 Wend. 149 ; In re Jokn Street, 19 Wend. 659 ;
Morse v. Stocker, 1 Allen, 150 ; Bacon v. School District,
97 Mass. 421.

4. Nor is the case affected by the fact that the oppression
is exercised under the name of taxation.

a. Taxation is a taking of private property for public
use, and is justified only by returning for the money
thereby taken, the compensation of the benefits of govern-
ment.—The People v. The Mayor of Brooklyn, 4 Coms.
419 ; Morse v. Stocker, 1 Allen, 159.

6. The nature of the act is not changed by giving it a
name which sounds as if it were lawful.— Walker v. Board
of Public Works, 16 Ohio, 540 ; Mays v. Cincinnati, 1
Okio St. 268 ; Wells v. City of Weston, 22 Mis. 384.

II. The act is obnoxious to the further objection that it
takes the plaintiff’s property, without due process of law.

1. This principle of individual liberty, although not
expressly saved to the people by a special provision in our
constitution, must be taken as one of those rights which
are retained by the general terms of section twenty of the
declaration of rights; for it has always been a fundamental
doctrine of English liberty.—2 Sullivan’s Lec. 243, et pass
Gardner v. Newbergh, 2 Jokn. Ch. 162.
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2. The act confiscates the property of the plaintiff, for
the benefit of the citizens and owners of property, within
the just limits of the city.—7'he People v. Smith. 21 N.
Y. 595 ; Wenehamer v. The People, 3 Kern. 390 ; Taylor
v. Porter, 4 Hill, 140 ; Holden v. James, 11 Mass. 396.

III. The act infringes the provision of the constitution,
which forbids the taking of private property for public use,
without just compensation.—Clheany v. Hooser, 9 B. Mon.
330; Covington v. Southgate, 15 Id. 491; Morford v.
Weger, 8 Towa, 82; Langworthy v. Dubugue, 13 Id. 86;
S. C. 16 Id. 271; Fulton v. Davenport, 17 Id. 404.

IV. The act, when taken by itself, does not authorize the
taxation of the plaintiff’s lands. That power is claimed
from the other provisions of the charter, which, as is
assumed, are extended over them. The mischiefs com-
plained of are, therefore, collateral consequences of the
act, which it is reasonable to suppose were not in the view
of the legislature. The statute should be construed so as
to avoid these mischiefs.—1 Blackstone’s Comm. 91* ; Co.
Litt. 360 ; Beatty v. Hnowler, 4 Peters, 152 ; Sharp v.
Spier, 4 Hill, 76.

G. W. Ambrose, contra.

I. The first thing that strikes one on the examination of
this petition; is the manifest impropriety in the court
entertaining the question it presents.

No principle is better settled than that the legislature of
a State has complete authority to amend charters of munici-
pal incorporations, enlarge or diminish their powers, extend
or limit their boundaries, consolidate two or more into one,
over-rule their action whenever it is deemed unwise, impoli-
tic, or unjust, and even to abolish them altogether in the
legislative discretion. The authorities on this subject are
8o numerous, and the cases in which this doctrine has been
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declared are so various in character and so familiar, that it
seems almost unnecessary to refer to the following, which
are some of them :—Coles v. Madison County, Breese’s R.
115; Rickland County v. Lawrence County, 12 Ill. 1;
T'rustees of Schools v. T'ahann, 13 Ill. 27 ; Roberison v.
Rochford, 21 Ill. 451 ; People v. Power, 25 I11. 187 ; Har-
rison Justices v. Holland, 3 Grattan, 247 ; Brighton v.
Wilkinson, 2 Allen, 27 ; Sloan v. State, 8 Blackford, 361 ;
Mills v. Williams, 11 Iredell, 558 ; Weeks v. Milwaukee,
10 Wis. 242 ; People v. Draper, 15 N. Y. 532 ; Aspinwall
v.. Commissioners, 22 How. 364 ; St. Louis v. Allen, 13
Mis. 400 ; State v. Cowan, 29 Mes. 330.

If this principle is correct, then clearly the question of
extending the boundaries of a city is a question of legisla-
tive discretion, to be determined upon a view of all such
considerations of policy as have a bearing upon it, and with
reference to the probable growth of the city, as well as of
its present needs. The city bounds can never be confined
to the precise limits occupied for urban purposes on the
day its charter is passed; but the legislature looking to
the future with wise foresight will be expected in our
rapidly growing country to provide to-day for the wants of
to-morrow, and to so frame their charters of incorporation
as to bring within their influence all that territory that feels
the benefit of city government in enhanced prices, and that,
in the opinion of the legislature, is so distinctly pointed
out for speedy occupation for city purposes, as to justify
its being included. )

And if the question is one of legislative discretion, no
argument can be required to prove that the courts can have
no jurisdiction over it. A court might with the same pro-
priety review and set aside the legislative action in levying
or refusing to levy a particular State tax; in paying or
refusing to pay a State debt; in providing or refusing to
provide bounties to soldiers ; in passing or refusing to pass
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a militia law, or on any other subject involving questions
of policy, and where the legislature is to act upon its own
judgment of what is proper, just and expedient. It is
easy in any of these cases for an individual to charge the
legislature with having acted improperly and from wrong
motives; and if the courts can enter upon a consideration
of such questions, they may easily draw within their juris-
diction the whole legislative power of the State, and set
aside the laws from their own views of the facts, when they
find themselves differing with the legislature as to what is
proper, just and politic. One coérdinate department of
the government would thus be made subordinate to another,
which would exercise a supervisory power, limited only by
its own discretion.

IL If the act extending the bounds of the city was
passed by the legislature from proper and correct motives,
and from proper regard to the growth and wants of the
city, then it is plain that the courts cannot disregard or
limit it. The petitioner seems to concede this by his peti-
tion, but he attacks the law on the ground that it ** was
passed for the sole purpose, by bringing said lands within
said city, to subject the same to the burdens of the taxa-
tion of said city.” In other words, the law is assailed by
assailing the motives of those who passed it.

We deny the authority of any court to enter upon such
a question. No court has a right to assume that the legis-
lative motives have been other than proper and patriotic.
“The courts cannot impute to the legislature any other
than public motives for their acts.”— People v. Draper, 15
N. Y. 545, per DENIO Ch. J.

“We are not made judges of the motives of the legis-
lature, and the court will not usurp the inquisitorial office
of inquiring into the dona fides of that body in discharging
its duties.”—S8. C. page 555, per SHANKLAND, J.

«“Jf this may be done, we may also inquire by what
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motives the Executive is induced to approve a bill or with-
hold his approval, and in case of withholding it corruptly,
by our mandate compel its approval. To institute the
proposed inquiry would be a direct attack upon the inde-
pendence of the legislature, and a usurpation of power
subversive of the constitution.”—Wright v. Defrees, 8 Ind.
302.

The following cases are to the same effect: Baltimore
v. State, 15 Md. 376 ; People v. Lawrence, 36 Barb. 193 ;
People v. N. Y. Central R. R. Co., 34 Barb. 137 ; McQul-
loch. v. State, 11 Ind. 431.

III. No judicial decisions which have ever been made
will sanction the granting of relief to the petitioner, except
certain cases in Kentucky and Iowa.—Covington v. South-
gate, 15 B. Monroe, 491 ; Morford v. Weger, 8 ITowa, 82.

These cases are unquestionably in point, and in them
the courts have assumed to enter upon inquiries of fact, in
order to determine whether the bounds of a city ought to
have been extended so as to include certain lands, and if
their judgment decided the question in the.negative, they
have restrained the collection of city taxes from such lands
on the ground that the legislature must have included
them from improper motives. Of these cases we say :

1. They have no basis in principle, hut they lead neces-
sarily to a usurpation by the courts of discretionary legis-
lative power.

2. Inasmuch as they undertake to declare that a part of
the lands in a city shall not be subject to city taxes, they
prevent that uniformity of apportionment which is abso-
lutely essential in every taxmg district, -and they are
directly opposed to those cases in which it has been held
that even the legislature cannot establish different rules of
liability for the taxation of property within the same muni-
sipal corporation.—See Hnowlton v. Supervisors, dc., 9
Wisconsin, 419.
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3. The courts, in those cases, have departed from well
settled landmarks, and have gone into inquiries where all
is necessarily vague, conjectural, and uncertain, and in sub-
stance have exercised an appellate supervisory power ovel
the legislature, upon a view, not of the law, but of the
facts. They have assumed to say that the facts did not
warrant the legislative action upon a subject clearly within
its discretion; and in effect they have decided that the
courts, and not the legislature, may determine when the
public needs demand the extension of city limits. With
great respect for those courts, we are forced to conclude,
that either they have mistaken the true boundary between
legislative and judicial power, or, if they have not, then
that the power to grant and amend city charters should
rest exclusively with the courts, and petitions for that pur-
pose should be addressed to them rather than to the
legislature.

IV. When the legislature clearly oversteps the bounds
of their constitutional authority, and the conflict between
their act and the constitution is beyond reasonable doubt,
a court may declare the act unconstitutional and void.
Here is safe ground for the courts to stand upon, and in
such a case their duty is plain. But unless the conflict is
clear, the duty is equally plain to enforce the law.—S77] v.
Covering, 15 N. Y. 531 ; Sears v. Cottrell, 5 Mich. 251,

The courts are the guardians of the constitution, but
they are not the guardians of the legislative conscience,
discretion or judgment. They annul unconstitutional laws
by enforcing the higher and paramount law which the
Legislature has disregarded. But except so far as the will
of the people is declared in that higher and paramount
law, the complete law-making power of the State is vested
in the legislature, and its will, when expressed in due
form, is as much binding upon the courts as upon private
citizens. The people have not attempted by their consti-
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tution to limit the legislative authority in respect to the
bounds which shall circumsecribe their municipal incorpora-
tions. If the people have set no limit the courts can set
none. And it is respectfully submitted that in undertaking
to do so the courts venture upon ground which is doubly
dangerous :

1. Because it is setting the courts over the legislature in
a matter of mere legislative discretion.

2. Because in doing so they are compelled to charge the
legislature with improper and discreditable motives. And
thus they necessarily invite collision and unseemly conflict
with a coérdinate department of the government.

I have given to this case this somewhat extended exami-
nation, from the fact that it was a test case, involving ques-
tions the decision of which will be the governing rule in
all future legislative action in the State. And with the
submission of these views, I would ask that the judgment
of the court below be affirmed.

Masow, Ch. J.

The. city of Omaha was incorporated in 1857. By the
act of incorporation more than three thousand acres were
included within its limits. The charter has been amended
at almost every session of the legislature since; some
times the boundaries of the city have been extended, and
sometimes contracted.

At the last session of the territorial legislature, the last
amendment was made. Before that amendatory act was
passed, the city limits on the north were, a mile beyond
lands laid off into lots. On the other side, the distance
was not so great, but it was very considerable.

This legislation has been very mischievous ; lands includ-
ed within the limits of an incorporated city are not sub-
ject to entry under the preémption law of 1841.—Root v.
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Shields, Mr. Justice Miller’s Decisions, 334. Until 1859,
title in fee could be acquired to any portion of the public
land in Nebraska, except under that law. A great many
shifts were resorted to, to avoid its stringent provisions,
The exclusion of lands within a city from its privileges
was disregarded by parties and by the land department of
the government. Consequently numerous and most serious
litigations have sprung up. -Besides that, a speculative
character has been given to these lands, because, within the
city limits they have been held at very high prices. They
have not generally been cultivated as farms-—the only
purpose to which they could be applied, for many years.
These remarks ave true of many other cities in Nebraska.

The last legislative act amends the charter of the city
only in its first section, which defines the boundaries of the
corporation. By it, the boundaries are extended beyond
the former lines, on the north, half a mile, on the west, a
mile, and on the south, from a half a mile to a mile. An
area of over twenty-five hundred acres is thus added to the
former very extended city jurisdiction.

An explanation of this very extraordinary measure may
be found in the fact perhaps, that at the same session of the
legislature, the city was authorized to aid the building of
the bridge over the Missouri by the Union Pacific railroad,
to the extent of $100,000, and has contracted other large
debts, in securing the valuable railroad connections, which
have lately stimulated its growth to a city of the first class.

It is charged in the petition in this cause, that the amend-
ment was made in order to lighten from the shoulders of
people living within the city proper, the burden of the taxa-
tion which will be necessary to pay these debts and the
interest on them, by dividing it with those who live or own
land beyond the former corporate limits. And the charge
seems to be justified, because admitted by the demurrer.

This action was brought to restrain by injunction, the
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authorities from selling the plaintiff’s lands for non-payment
of taxes levied by the city, and to have it declared by the
Jjudgment of the court, that these lands are not liable to
be taxed by the city. To the bill a general demurrer is
filed. The land thus sought to be protected, lies two miles
from the settled part of the town, and one mile from any
lands improved or occupied as, or laid off into town lots.
The lands adjoining it are either vacant, or are used for
agricultural purposes only. Between it and the city, lies
a whole quarter section undivided and cultivated as a farm.
A cemetery adjoins a part of it on the south, and also the
large farm of Jesse Lowe. On the east is a tract of many
hundred acres almost entirely unoccupied, and whatever
improvements there are, are agricultural in their character
If any land can be protected from city taxation, it would
seem ag if this should be. The plaintiff is entitled to the
relief he seeks if the court can grant it. It is insisted that
we have not the power to grant it, because, it is said, the
taxing power is in our government, committed exclusively
to the discretion of the legislature, and this defense is put
forward as a question of the jurisdiction of the court.

Questions of this nature always require the first attention.

It is to be observed, at the outset, that there is no pro-
vision in our constitution which in terms limits the legisla-
tive power of imposing, or distributing or enforcing taxes.
I speak of provisions aimed directly at this power. In the
constitutions of most of the States, express provisions on
this subject will be found ; as, for instance, that the levy
of taxes shall be uniform, that the property of non-residents
shall not be taxed higher than the property of residents,
&c. We have no such clauses in our constitution. But, as
we shall see hereafter, we have some general provisions,
under the protection of which, the taxing as well as any
other power of the legislative or executive branches of the
government, may be restrained.
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Another observation: the case before us presents the
question of the power of the legislature, to authorize a
municipality to tax for its purposes any and all property,
whether justly within its territorial limits or not ; which is
very different from the question of such power, when exerted
by the State for State or general purposes. The relation -
of the citizen to the State and to a particular city are very
different.

Of the former he is a member both rightfully and legally.
He owes to it certain high and sacred duties, not the least
of which is contributing to its support. Of the latter he
may not be a member, he may owe to it no duties, he may
derive from it no benefits.

To illustrate : suppose the city of Omaha were by its
proper authorities to determine to build a sewer on one of
its streets ; its citizens would be interested in and benefited
by this work and would be justly required to pay for it.
But would it be right to require a farmer, living ten or five,
or even two miles from the city, to share the burden of this
expense with those who justly should pay for it ? Obvi-
ously not. On the other hand, suppose the State should
determine to build a road through some section, remote
from some other, and attempt to raise the money for
defraying the expense by taxing all parts alike. This
would not be unjust. By opening up, improving, develop-
ing one district of country, drawing in settlers, planting
farms, building schools, churches, homes, nursing commerce,
and fostering, rearing, extending communities, the State
and every district of the State is benefited, and every
citizen is benefited. It is by the aiding of one section at
a time, by developing it, by building it up, that the State
grows to that great majestic, glorious stature, which sheds
its lustre on every citizen, and fills his breast with pride,
no matter how humble he may be.

In a word, a city’s taxes are for local, a State’s for general
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purposes. Of the one, a man may or may not be, of the
other, he must be a member. The improvements of one
may or may not, those of the other must measurably benefit
him.

Extreme cases may be stated on the one hand and on
the other. The supposed instances may come so near
together that the distinction may be without a difference.
But it is not the duty of the courts to lay down exact rules
to which every case must be brought. It never attempts
to lay down more than general rules, which are flexible in
their just application to particular cases.

The distinction which is pointed out above, applies to
the power or propriety of the court interfering with what
the counsel call *legislative discretion,” when conferring
taxing power for the benefit of the State, and when con-
ferring them for the benefit of a city. In the former case,
in almost every instance, the exercise of the taxing power.
is political, but in the latter it is purely administrative in
almost every instance. 1 can only point out these obvious
distinctions, without following them out or illustrating
them at length. The fallacy of the argument of the learned
counsel for the city, consists in laying down what he deems
just considerations as to the jurisdiction of the court, and
then applying them to an entirely different subject of
municipal taxation.

The question is then narrowed down to this: Can a
legislature authorize a eity to tax for its support, lands not
reasonably to be considered city property ?

We are able to go along with the counsel for the city
in many of his positions. We think with him that the
legislature has exclusive authority to amend the charter of
municipal corporations, enlarge or diminish their power,
extend or limit their boundaries or even to abolish them
altogether. And this may be done with a view to the
future, as well as to the present wants of the city. So too,



30 CASES IN THE

BrapsHAW v. THE Ciry oF OMAHA.

we agree with him if the question is purely one of legisla-
tive discretion, the court has no jurisdiction over it and
that we cannot declare a law unconstitutional from any
regard to the motives which influenced the legislature in
passing it. But this does carry us one step towards the
point he must reach, to maintain his proposition. The
legislature may very well be vested with exclusive power
to determine whether a municipal goverment is needed, to
aid in maintaining the public order, over lands which are
not justly taxable for the maintenance of such a goverment.
And as that question is not one of property or private
right, with which alone the court can deal, it will not med-
dle with it.—Georgia v. Stanton, 6 Wallace, 50.

But it is a question of property and private -rights,
whether such lands should bear a burden or a share of a
burden, for another’s benefit. And therefore it may be a
question for the determination of the court.

But we may, and we are bound in determining the con-
stitutionality of a law, to examine all enactments bearing
on the question; and if in so doing we discover that their
effect, all taken together, is unjust, and oppressive, and vio-
lative of some principle of the constitution, we are bound
to raise the shield of that fundamental charter over the
otherwise prostrate and powerless citizen. While we shall
always thus interfere with hesitation,and only with . ay act
which the legislature may pass when our way i clear
before us, we shall not consciously fail in this our i ighest
and most sacred duty.

Of course it is admitted that if the legislature p-ss an
act which takes private property for public use, without
just compensation, it is unconstitutional, and must be so
declared by the court.

The counsel for the city assumes that that constitutional
provision does not apply here, because for some reason the
subject is committed exclusively to legislative discretion.
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He did not point out any reason why it should not apply
here as well as elsewhere. Nor does any other reason
occur to me but these two : that the property is taken for
a city, and that there is something in the nature of taxation
which distinguishes that mode of taking a man’s property
from all others. ,

Is the nature of the act complained of changed because
the money raised by the tax goes to a city? We think
not. We shall content ourselves by presenting on this
point the views of learned courts which seem to us decisive.

The case In re Albany Street, 11 Wend. 149, was a
motion on behalf of the city of New York to confirm an
assessment of the damages arising from the proposed
extension of Albany street. It was resisted by Trinity
Church, on the ground that more of its church-yard was
taken than the proposed extension of the street required.

This was justified by the act of the legislature, which
provided that where part only of any lot or parcel of land
shall be required, if the commissioners deem it expedient
to include the whole lot in the assessment, they shall have
power so to do, and the part not wanted for the particular
street or improvent, shall upon confirmation of the report,
become vested in the corporation, which may appropriate
the same to public uses, or sell the same in case of no such
appropriation.

Chief Justice Savage delivered the opinion of the court,
and said on this point: “If this provision was intended
merely to give the corporation ‘capacity to take property
under such circumstances, with the consent of the owner,
and then to dispose of the same, there can be no objection
to it : but if it is to be taken literally, that the commis.
sioners may, against the consent of the owner, take the
whole lot, when only a part is required for public use, and
the residue to be applied to private use, it assumes a power,
which with all respect, it did not possess.
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“The constitution authorizing the taking of private pro-
perty for public use, impliedly declares that for any other
use, private property shall not be taken from one and
applied to the private use of another. It is in violation of
a natural right; and if it is not in violation of the letter
of the constitution, it is of its spirit, and cannot be sup-
ported. This power has been supposed to be convenient ;
when the greater part of a lot is taken and only a small
part left not required for public use, and that small part
is of but little value in the hands of the owner. In such
case, the corporation has been supposed best qualified to
take and dispose of such parcels, or gores as they have
sometimes been called, and probably this assumption has
been acquiesced in by the proprietors. I know of no case
where the power has been questioned, and where it has
received the deliberate sanction of this court. "Suppose a
case where only a few feet or even a few inches were
wanted from one end of a lot to widen a street, and a
valuable building stands upon the other end of the lot;
would the power be conceded to exist to take the whole
lot whether the owner consented or not? Or suppose the
commissioners had deemed it expedient or proper in the
case, in the language of the statute, to take the whole of
the church-yard, the act would equally have been within
the letter of the statute, with their act in the present case,
and yet no one would suppose that the legislature ever
intended to confer such a power. The quantity of the
residuum of any lot cannot vary the principle. The owner
may be very unwilling to part with only a few feet; and I
hold it equally incompetent for the legislature thus to dis-
pose of private property whether of feet or acres are the
subject of this assumed power.

“T am clearly of the opinion that the commissioners had
no right to take the strip of land in question, against the
consent of the corporation of Trinity Church.”
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The case In re John and Cherry streets, 19 Wend. 659,
was also a motion to confirm a like report of commissioners
in reference to the two streets named in the title. The
commissioners were appointed for the purpose of straight-
ening and closing up a part of the streets. This was done
in such a manner that between the lots of owners and the
straightened streets were narrow strips of land, which by
the law under which the proceedings were had, became the
property of the city. The streets were ancient ways, and
upon discontinuance reverted to the owners, as reséduum
Jilum viae ; and the question presented was, whether the
act conflicted with the constitutional provision quoted above,
by taking these strips from the lot owners, and conferring
them on the city. That great Judge, Cowax, delivering
the opinion of the court says, on this subject : “Under
the provisions of our constitution, property cannot thus be
transferred, unless it be taken for public use, and not then
except on payment of, or a provision for a just compensa-
tion, Accordingly in Albany street, 11 Wend, 149, it was
held that a statute making provisions for transferring to the
corporation of New York, a title to the fragments of lots
which had been broken, in laying out streets, though the
same statute required compensation to be made, was void,
on the ground that the land was not taken for public use.
The late Chief Justice then said, that the clause withhold-
ing private property from public use, unless with compen-
sation, in itself, implies that it shall not be taken for indi-
vidual use, and such I think is still more clearly the mean-
ing, when that clause is considered in connection with the
preceding one, exhibiting a deprivation of property, with-
out due process of law. This clause is an enlargement and
extension of the words in Magna Charta, ch. 29. *No
free man shall be disseized of his freehold, &c., but by the
law of the land.” These words ‘by the law of the land’
as said by Coke, 2 Inst. 50, are properly rendered *due

[S. C. N.| 3
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process of law,’ among which he mentions the writ original
at the common law, the ordinary mode of commencing a
suit to try a title and see 3 Story Comm. on the U. S. Const.
661, § 1783. Our constitution adopts the very words of
Coke, and means undoubtedly that to work a change of
property from one person to another, some proceeding
must be had in court of justice or before magistrates; at
least, that the legislature should have no power to deprive
one of his property and transfer it to another, by enacting
a bargain between them, unless it be in the hands of the
latter a trust for public use. The Chief Justice in the case
of Albany street adds what is very obvious, that the quan-
tity of land intended to be taken by the statute cannot
vary the principle, and that the legislature are incompetent
to dispose of private property in this manner, whether in
feet or inches. I cannot bring myself to doubt that the
case was decided upon correct grounds judiciously applied,
nor have I been able to distinguish the present from that
case.

« Tt is said that the city of New York is a public corpo-
ration, and that therefore all its property is for public use.
The argument is equally applicable to all other municipal
corporations by which the State is covered. If it be good
for a city, it is equally so for a county, town or village,
all of which may become legislative purchasers upon sum-
mary appraisal and then sell out to individuals, using the
avails for the benefit of the corporation. Such a construc-
tion would make the constitutional clause a dead letter.”

Other cases to the same effect might be quoted, but from
the two above cited, the law appears plain, that when a
city seeks to appropriate to its use, whether with or with-
out compensation, the object for which it does so, must be
for the use of the public and not merely for some matter
of advantage to it, as an entity distinct from the individual
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or from the aggregation of individuals for whose govern.
ment it is organized.

If it does take property for its own aggrandizement
instead of the public use, it offends against the constitution
Jjust as much as if it were to take A’s property, without
his consent and confer it upon B.

The other question mentioned, is whether or not doing
this by means of the taxing power, changes the principle.
I never heard it suggested before, that that power was
above the jurisdiction of the court and above the constitu-
tion. It has been restrained by ordinances of French
parliaments, by charters of English parliaments, and by
provisions in American constitutions.

. Burke says that ‘the great contests for freedom in
England were from the earliest times chiefly upon the
question of taxing. On this point of taxes, the ablest pens
and the most eloquent tongues have been exercised, the
greatest spirits have suffered. They proved not only that
the right of granting money had been acknowledged to
reside in the House of Commons, but that in theory it
ought to be so, whether the old records had delivered this
oracle or not.”

And in this country, where the danger to liberty is not
from the one against the many, but from the many against
the few, and where written constitutions have been framed
mainly to protect minorities from majorities, the power of
taxing has been granted by the sovereign people, to the
legislature, with many guards and strict limitations. And
as the contest for freedom in England has been chiefly
upon this question of taxing, claiming it for parliament
and denying it to the king, if the theory put forth now is
to obtain, that conquest in America must be renewed upon
the same point, restraining the legislature by fundamental
laws, made by the people, for the control of every depart-
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ment of government, as well as of the citizen. But there
will never be any need of such an effort.

The taxing power, even when exercised by the legisla-
ture, has recognized the restraints of the constitution. As,
witness the great number of cases in the courts reported
in all the volumes of the law on this very subject. But I
do not think it necessary to follow the counsel for the
appellant into the discussion of some theories on this sub-
ject which he has presented.

He lays down the proposition, that the property of A
cannot be taken away from him and given to B. He says
that while this principle of natural justice has not the
sanction of constitutional provisions, the conrts will yet
enforce it. And he cites a number of the highest authori-
ties in support of this line of argument and of this posi-
tion. With all respect for the great writers and judges
whose opinions he cites, I think that line of argument is
opening a field of discursive theorizing altogether too
wide ; for what is needed in constitutional discussions, is
plain, obvious, strong reasoning, carrying conviction to the
mind. If we are to theorize about abstract principles of
natural justice outside of the fundamental law, we are
introduced into a vague, hazy, uncertain region, where we
cannot tell whether we are walking the solid earth, or
floating among the clouds. It is not necessary to consider
this matter on any wbstract principles. The property of A
can not be taken from him and given to B, in this country,
not because it is contrary to natural justice, but because it
is in violation of the constitution. To that effect is the
case last before cited, and there are many others in which
the same view has been held.

When the constitution says that private property shall
not be taken for public use without just compensation, it
implies very clearly that it cannot be taken for private use,
sither with or without compensation.
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That is the same in effect as the axiom quoted as a rule
of natural justice.

The other principle evoked, that a citizen can not be
deprived of his property without due process of law, is
obnoxious in its application here to the same objection,
although not to the same extent. I have no doubt that
the benefit of that clause from magna ckarta is retained to
us under our constitution, if not by a special provision, at
least by the general terms of section twenty of the bill of
rights ; for unquestionably it is a fundamental doctrine
of liberty as held in modern times.—2 Sullivan’s Lectures,
243 et pas.; Chancellor KNt ¢n Gardner v. Newbergh, 2
John. Ch., 162.

Confining ourselves to the single provision of the consti-
tution which inhibits the taking of property for public
use without just compensation, is there anything in the
nature of the taxing power which should prevent the court
from inquiring whether a particular legislative act autho-
rizing a city to levy and enforce taxes for its purposes,
violates that provision ?

In T'he People v. The Mayor, &c., of Brooklyn, 4 Coms.
419, Rueevrks, J., delivering a most elaborate and well
consideied opinion, says on this subject: ‘ Private pro-
perty may be constitutionally taken for public use in two
modes : that is to say, by taxation and by right of eminent
domain. These are rights which the people collectively
retain over the property of individuals, to resume such
portions of it as may be necessary for public use. The
right of taxation and the right of eminent domain, rest
substantially on the same foundation. Compensation is
made when private property is taken either way. Money
is property, taxation takes it for public use, and the tax
payer receives or is supposed to receive his just compen-
sation in the protection which the government affords to
his life, liberty and property, and in the increase of the
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value of his possessions by the use of which the govern-
ment applies his money raised by the tax. When private
property is taken by right of eminent domain, special com-
pensation is made for the reason heretofore stated.” The
same language is held by other eminent judges.

It is clear then, that no particular tax can be justified
under the restraint of this provision of the constitution,
unless some benefit accrue to the tax-payers from the pur-
poses to which it is applied. In case of a general tax as
we have seen above, this is always presumed. In the case
of a city tax, that may not be the case. Hence it follows
that when it is not the case, the court will intervene. It
was on this principle that Wells v. The City of Weston, 22
Mis. 385, was ruled. There the legislature authorized the
city to tax lands beyond and adjoining its limits. The
Court held that this was taking one man’s property under
the form and name of taxation and giving to another, which
we have seen is prohibited by the constitutional provision
which we are considering. On this ground the tax was
held illegal.

I have now shown upon principle that the legislature
does not possess unlimited power over this subject, and
that the case at the bar is not in its nature beyond our
jurisdiction.

We now approach the peculiar features of this case. We
have now to inquire whether lands situated as the lands
here in question are above stated to be situated, and of
the character above described, are liable to taxation by the
city for city purposes. Several cases were cited at the bar
upon this very question which relieve us of the labor of
an independent consideration of this question.

Cheeny v. Hooser, 9 B. Mon. 330, was an action of tres-
pass, brought by Cheeny to recover damages for the taking
and conversion of his horse by Hooser, who justified as
Marshall of Hopkinsville, by virtue of an assessment of
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taxes by the trustees of the town of which the plaintiff
was alleged to be a citizen. The plaintiff denied the citi-
zenship, and thus was raised, or sought to be raised, the
question whether the property. of the plaintiff who resided
without the limits of the town prior to the act of February,
1846, but who by its provisions was brought within its
limits, was subject to taxation levied by the proprietors,
of and for the benefit of the town. The act like the one we
are here considering, made no express grant of power, but
simply amended the act by extending the limits of the town.

Chief Justice MarsHALL delivered the opinion of the
court. In his very carefully considered judgment, he con-
cedes to the legislative branch of the government all- that
can possibly be claimed for it, in respect of the power to
incorporate towns, to extend their limits, to confer upon
their authorities power to impose taxes for local purposes,
and to designate the subjects of property and the class of
persons to be taxed. He says: ‘It is palpable that persons
or their property are not subject to a burthen for the bene-
fit of othets, or for purposes in which they have no interest
and to which therefore they are not bound justly to con-
tribute, no matter under what form the power is professedly
exercised ; whether it be in the form of laying or authoriz-
ing a tax, or in the regulations of local divisions or bounda-
ries, and which results in a subjection to a local tax, and
whether the operation be to appropriate the property of
one or more individuals without their consent, to the use
of the local or general public, or the use of other private
individuals, or of a single individual, the case must be
regarded as coming within the prohibition contained in
this clause of the constitution. That we are impotent for
the protection of individual rights or property from any
aggressions however flagrant, which may be made upon
them, provided it be done under color of some recognized
power, we are not prepared to concede.”
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He again says “this is not the case of vacant land or
of a well improved farm occupied by the owner and his
family alone, for agricultural purposes, and which without
being required for either streets or houses, or for any
other purposes of the town but that of increasing its reve-
nues, is brought within its taxing power by extending its
limits. Such an act, though on its face simply extending
the limits of a town, and therefore presumptively a legiti-
mate exercise of power for that purpose, would in reality,
when applied to the facts, be nothing more or less than an
authority to the town, to tax the land to a certain distance
outside of its limits, and in effect to take the money of the
proprietor for its own use, without compensation to him.
But suppose a proprietor of a farm adjoining an established
and flourshing town, should lay out his land upon the town
limits in small lots, and by selling or leasing them, should
invite the buuding or occupation of houses, and in fact
raise up a town, could he or his alienees or lessees, or the
residents in his town, complain if the legislature should
take jurisdiction over it? And then either enact a sepa-
rate municipal goverment for them, or incorporate them
with the adjoining town from which they had taken their
growth ?

“ We do not admit that persons who have thus concurred
and assisted in making a town in fact, could say they had
not consented, or that their actual consent was necessary
to its being made a town in law; and although, if the
two towns were incorporated into one, some inequalities
might exist in the appropriation of the taxes between the
two towns considered separately, and to the advantage of
the larger one, this would not necessarily nor probably
follow to an extent greater than is found to exist between
the closely and thinly settled portions of any town; and
it certainly would not be assumed, from the incorporation
of the new with the old town, and its consequent subjec-



SvrreME COURT OF NEBRASKA. 41

BrapsaAw 9. THE Ciry OF OMAHA.

tion to a common taxation with all the citizens, that there
was any flagrant abuse of the power of taxation, or of
local regulations amounting to the tax being of private
property for public use without compensation.

“The essential difference between the case supposed, is
that when the limits of a town are not filled up, and it has
not in fact extended itself beyond them on either side, and
upon the petition of the town the adjacent vacant land or
cultivated farm not necessary or wanted for streets or
houses, is brought within it by an extension of its boundary,
the whole force and effect as well as the obvious intent of
the act is, to subject those exterior lands to the taxation
of the town, without even a pretext for extending the pro-
tection or control of the town over them; and the power
of local regulation and government would furnish no legi-
timate or real basis for the act ; while with other cases, the

‘actual growth of the town beyond its legal limits or any
of its borders, furnishes a basis and motive for legislative
mterposition not merely for the purpose of subjecting the
exterior part to the taxing power of the town, but also for
extending over it the government and care of the muni-
cipal authorities, with the equal right of participating not
only in their elections, but also in the benefits to result
from the appropriation of the common revenue of the
town, to the convenience and security of the new portion
in common with the rest.”

The case of Covington v. Southgate, 15 B. Mon. 491,
was an action brought by Southgate to recover against the
city $625, which he had been compelled to pay as city
taxes, upon one hundred and sixty acres of land of which
he was owner, and which without his consent had been
included within the city limits by act of the legislature.
The land was used exclusively for agricultural purposes.
The former boundary of the city adjoined it. On the east
boundary of Southgate’s land, was a tract of several hun.:
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dred acres, on which, to a considerable distance from the
former city limits, lots had been laid off, and on which lots
were inhabitants, and which could be conveniently reached
only by a passage over Southgate’s land ; but on the part
of the former townsite, near and adjoining Southgate's
land, there were but few houses and many vacant lots.
Chief Justice MarsHALL also delivered the opinion of the
court in this case. He says he concurs with the opinion
of the Circuit Court, *that there was no legitimate neces-
sity of the city which required that this portion of South-
gate’s land should, at the date of the act which the city
procured without or against his consent, or should even at
this time, be included within its boundaries. There is little
reason to apprehend that when the city actually grows up
to the land now in question, the proprietor, whoever he
may be, will withhold it from the necessities of a growing
population.

“Even if the land of Southgate be lawfully within the
city, it cannot be coerceively appropriated for streets with-
out that compensation which the constitution secures for
private property taken for public use. And there is cer-
tainly no power to take any part of it for buildings or
other private use, but by contract with him. Then the
only apparent purpose to be effected by including his land
within the city without his consent, is that of subjecting it
to taxation for the benefit of the city, and without any
advantage to him. As Southgate has made no town and
desires none, as there appears to have been no legitimate
necessity which might justify the extension of the boundary
so as to -include it within the city against his consent, and
as the obvious effect and probable purpose on the part of
the city was to subject it to taxation, for the exclusive
benefit of the town, it would seem that if there ever was
a case of taking private property for public use in the form
of taxation, under color of the extension of the boundaries
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of a town or city, and without making compensation there-
for, this must be regarded as one.”

The next case is that of Morford v. Weger, 8 Iowa, 82.
The facts are briefly stated in the opinion of the court by
StockTON, J.: “The only question to be considered in
this case, is whether the act of the legislature of Iowa,
approved July 14, 1856, entitled ‘An act to amend the act
to incorporate the city of Muscatine,’ is constitutional. By
this act it is conceded the limits of the city of Muscatine
were extended about one mile on the east, and about two
miles on the north and west, beyond its former boundary.
The plaintiff lived upon the_ territory brought into the
city by the act aforesaid, upon land used exclusively for
farming purposes, about one mile from the old city limits,
and about the same distance from any, land laid out into
city or town lots, or used as city property. His land so
used, was taxed by the city at the sum of one dollar per
acre. This tax he refused to pay, and his property being
distrained for the payment thereof, he brought this action
of replevin to test the contitutionality of this act, extend-
ing the limits of the city.”

On the subject we are here considering, he holds this
language :

« The municipal corporation is the mere creature of the
law. The town itself in its material constituents, is the
result of the voluntary act of the inhabitants, When there
is a town or city de facto, there can be no question of the
power of the legislature to provide for it a local govern-
ment, and to authorize local taxation for its support. The
greater burden of taxation is compensated for, in the
greater advantages conferred by the municipal govern-
ment. The consent of every individual to the authority
of the local government is not deemed requisite, in order
to subject him or his property to its jurisdiction, or is 1t
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implied, in the fact of his placing himself in a condition
to require such local government.

“If the legislature, independent of the question of
taxation, may rightfully impose the authority of a local
government on persons, who, by building in close prox-
imity, have made a town de facto, it would seem hardly
reasonable that the expense of such government should be
borne by the county and State; and as little reason, we
think, can exist, why the legislature may not require the
local population to support by local taxation, the govern-
ment provided for it. * * * * * * *

“ Legitimate taxation, whether under the State or
the municipal authority, is not the taking of private
property for public use without compensation, within the
meaning of the constitution. The protection afforded by
the government to the citizen is usually conceded the just
compensation referred to by thc constitution for all private
property he is required to surrender to the public use in
the shape of taxes. And it is only where an undue pro-
portion of the burden of taxation is laid upon him, or
when the power of local taxation is made to operate upon
those who, being out of the reach of the local benefit,
ought not to be subject to the local tax, that there can be
any plausible ground for alleging that property taken for
taxes authorized by law is taken without compensation.”

The learned judge then states at length the case of
Cheeny v. Hoover, cited above. He then proceeds:

“If there be such a flagrant and palpable departure
from equity in the burden imposed, if it be imposed for
the benefit of others, or for purposes in which those object-
ing have no interest, and are therefore not bound to con-
tribute, it is no matter in what form the power is exercised ;
whether in the unequal levy of the tax, or in the regulation
of the boundaries of the local goverment, which results in
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subjecting the party unjustly to local taxes, it must be
regarded as coming within the prohibition of the constitu-
tion, designed to protect private rights against aggression
however made, and whether under color of recognized
power, or not.”

«But if the case is that of vacant land, or a cultivated
farm occupied by the owner for agricultural purposes, and
not required for either streets or houses or other purposes
of a town, and solely for the purpose of increasing its rev-
enue, it is brought within the taxing power by the enlarge-
ment of the city limits, such an act though on its face,
providing only for such extension of the city limits, is
nothing more than authority to the city to tax the land to
a certain distance outside of its limits and is in effect the
taking of private property without compensation.”

The opinion proceeds further to support the views above
expressed in a most exhaustive manner. Enough has been
quoted, not only to show what was the judgment of the
court upon the subject, but also to indicate pretty clearly
the sound and conclusive reasoning upon which it is based.

The next case was that of Langworthy v. The City of
Dubugue, 13 Towa, 86. WRIGHT, J. says in the opinion,
that it appears * that the lands were not necessary for city
purposes ; that they were not lots nor out-lots, but lands
used for. mining, horticulture, grazing, farming and other
similar purposes; that the sole object of bringing them
within the city limits was to increase the city revenue;
that the complainants did not, nor did they propose to lay
them off into lots, or invite purchasers to settle upon and
occupy them.” He cites the case of Morford v. Unger,
supra, as conclusive of the question conitenting himself
with that judgment and a few general words of his own in
support of it. ,

The next case is that of Fulton v. The City of Daven-
port, 17 Towa, 404, in which the situation of the lands is
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thus defined. “Said land is a tract of about eighty rods
long, north and south, by about thirty rods wide east and
west, and contains about sixteen acres, and is situated about
one mile from the present western boundary of the _ity,
and from the eastern boundary of the city, two miles iack-
ing thirty rods; from the northern boundary of said city
it is half a mile, and eight hundred feet ; from the southern
boundary of said land to the city, it is seven-eighths of a
mile. It has for eleven years or more, been used for farm-
ing and agricultural purposes, and no other, has never been
laid off ‘into city or town lots, and has not a road or street
open to or touching it, either from said city or elsewhere.
The nearest house on the south is ninety rods distant. On
the west are three frame buildings, the nearest of which
is quarter of a mile distant. On the north there are no
buildings in sight of the city. On the east are six build-
ings twenty-six rods from the land. On the north-west
the city is pretty well built up. South of the land the
city is thickly settled. An eastand west line drawn through
the geographical centre of the city would come about one
rod south of the southern line of this land. A very large
portion of the built-up portion of the city, lies south and
cast of this line. The city is built up at some distance
from the land both east and west of it, further north than
the land, but in its vicinity is not built up or improved, by
way of streets, &c., and never has been.”

Lowg, J. delivered an extended opinion approving and
applying Morford v. Weger, and laying down a rule for
determining what lands are, and what are not justly liable
to taxation by the city, thus: “ When the proprietor of
undedicated property being locally within corporate limits
holds such close proximity to the settled and improved
parts of the town, that the corporate authorities can not
open and improve its streets and alleys, and extend to the
inhabitants thereof its usual police regulations and advan.
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tages without incidentally benefiting such proprietors in
their personal privileges and accommodations or in the
enhancement of their property, then the power to tax the
same arises, but in its exercise great care and circumspec-
tion should be exercised lest perchance an injustice and
oppression may ensue.

“Now, applying this rule to the property involved in
this case in the light of the facts and circumstances above
reported to us by the referee, we can not be at a loss where
to place this property, and to hold at once that locally it
occupies no such attitude towards the improved parts-of
the town, that it can be legally taxed for municipal objects.”

After these extended citations, it will bring out the
strength of the case at the bar, to rehearse the situation of
the lands successively protected by these numerous adju-
dications, and compare them with those now in question.
In the two Kentucky cases, the cities had, in their actual
growth, reached to and in one case beyond the lands.

In the first Iowa case, the lands were about a mile from
any lands laid out as town lots, or used as town property,
and were used for farming purposes.

In the secondly cited Iowa case, all that is said of the
lands is that they were not needed for, or used as city
property.

In the last case cited, the lands were within twenty-six
rods on one side and ninety on the other of improvements,
and the city had been built up on each side and beyond it.
But no streets had been opened to it, and it had been used
exclusively for farming purposes. It contained only six-
teen acres.

In all these five cases the legislation subjecting them to
city taxation was held unconstitutional.

In this case the land is alleged to be two miles from the
settled part of the city, and one mile from any lands
improved or occupied as town lots; the adjoining lands
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are either vacant or used for agricultural purposes only,
between these lands and the city, is a whole quarter section
used as a farm. A cemetery and a large farm bounds this
tract on the south. On the east are several hundred acres
entirely vacant, and on the west and north are no improve-
ments whatever. No streets approach nearer than a mile,
and no house is nearer than a mile. If the cases cited
are law, this in every circumstance is much stronger.
These cases are cited with approval by Sedgwick in his
great work on Construction, page 675 in the notes, and are
quoted by Mr. Justice CooLEY of the Supreme Court of
Michigan, in his late most interesting and able treatise on
Constitutional Limitations. They seem to meet his approv-
al, as the result of them is stated without qualification in the
text.

From these cases, and from the abundant reasons by
which they are sustained, may be deduced the following
tests of the liability of lands to taxation by a city, within
which they have without the owner’s consent been included.

1. If the lands have been divided into town lots, if pur-
chasers of small parcels have been invited to settle
thereon and occupy them, if the owner has done any
affirmative act leading the city to treat the property as
town property, or if town settlements have approached
near to them, so that the enjoyment of them in peace and
good order, demands the police regulations of a municipal
corporation, then the lands are liable to taxation. 2. On
the other hand, if the owner has done no act, as by
laying the lands off into lots, or asking for city grades, or
applying for opening streets, if he retains them in a large
body of such size as is manifestly inadmissible in a city,
and if they are situated at a distance of a mile or half a
mile from the settled part of the town, and no streets are
or need to be opened for the use of owners of adjoining
lots, and their quiet enjoyment does not require a city
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police, then the legislation is obnoxious to the objection,
that it infringes the constitution, and must be so declared
by the court.

We do not attempt to draw the line between such lands
as are taxable and such as are not. Each case must be
determined by its own circumstances. But the tests above
mentioned will furnish an easy solution to any case which
may arise. Tried by them, the legislation here complained
of, cannot be sustained. It is unconstitutional and void.

The demurrer should have been sustained, with leave to
the defendants to answer if they desired to do so. The
Jjudgment of the District Court must be reversed, and the
cause remanded, for such further proceedings, in pursuance
of the principles of this opinion, as to the court may seem
Jjust to be had or permitted. The defendant must pay the
costs of this appeal.

Judgment reversed and cause remanded.

[8. C. N.] 4
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Poland v. O’Connor.

SeEowic PearorMANCE of & parol contract for the sale of lands—
. Must be clearly established. A. parol agreement for the sale and conveyance
of land must be established by clear and most satisfactory proof, or the
court will not specifically enforce it.

-

2. PART PERFORMANCE. Payment of a small portion of the purchase price is
not such part performance as takes the contract out of the statute of
frauds. B

8. ——: Possession. To take such a case out of the statute, the possession
of the vendee must be by acts clear, certain and definite in their object,
and having reference to the contract.

4, ——: ——, Possession taken by the vendee after the vendor has dis-
avowed the contract, which has been made by a person pretending to be
his agent, will not support the claim.

5. ——. ——. Using a lot_ otherwise vacant, and adjoining the vendee’s ware-
house, for storing lumber, wagons and like articles, of himself, his firm
and others who have placed the same in his hands for sale on commission.
is not such possession as will take the case out of the statute.

8. ——: Building. Not every possible act of the vendee done with reference
to the contract, but those only to which he has been induced by positive
action or permission of the vendor, or at most by those results which
paturally flow from the agreement, operate to take the case out of the
statute.

7. ——: An instance. A vendee under such contract, who has purchased a
house with the view of placing it on the premises, but who has not done
80, has not thereby taken his case out of the statute.

This was a bill in chancery for a specific performance of
a parol contract, for the sale of certain real estate.

The plaintiff claimed to have made the purchase through
one Clarke, who, as he insisted, was the defendant’s agent.
Whether O’Connor had ever appointed Clarke his agent,
or in any way authorized him to sell the lot, was a ques-
tion of fact in the cause, much discussed. Clarke testified
very positively that O’Connor had employed him to sell
the lot, had assented to the sale and the terms of it, and
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detailed a number of circumstances to show that he was
. correct.

On the other hand, O’Connor contradicted Clarke as
positively, gave a different version to their conversations,
and testified to a continued and persistent refusal on his
part to sell, at and about the time Clarke claimed to have
received his authority to sell.

The purchase price of the lot as alleged by the plaintiff,
was one thousand dollars. When informed that Clarke
had made the sale to him, the plaintiff immediately sent
bim $25 to apply on the purchase, and received from
Clarke a receipt, saying that the deed was to be made in
ten days. 'Shortly afterwards, and as the defendantalleged,
as soon as he heard that the plaintiff claimed to have made
the purchase through Clarke, he disavowed the sale, and
informed the defendant that he should claim rent for the
premises, if he occupied them.

The premises were a business lot in Omaha, vacant at
the time, adjoining a warehouse which belonged to the
plaintiff, in which with a partner, he carried on the busi-
ness of selling articles of merchandize, particularly wagons,
on commission. He had on the lot, shingles, timber, Ium-
ber, machinery and wagons. He had also purchased a
house with the view of placing it on the premises, and
designed to carry on therein a mercantile business. This
house had been taken in pieces, brought from a consider-
able distance, and in consequence of the defendant’s refusal
to convey, had been left at the wharf, and never been placed
on the premises.

The cause was heard upon pleadings and proofs, and a
decree was rendered dismissing the bill.

The plaintiff appealed to this court.

A. J. Poppleton, for the appellant, contended that the
agency of Clarke was proven, notwithstanding the defend-
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ant’s denials, and that the acts of part performance took
the case out of the statute. He cited WZllard’s Eq. Juris.
283, 285, 287 ; 2 Story's Eq. Juris. § 759-764 ; Fry on
Spec. Perf. 47; Phillips v. Berger, 2 Barb. S. C. 608 ;
Plype v. Wardell, 3 Edward’s Ch. 47 ; Stuyvesant v. The
Mayor of New York, 11 Paige, 414 ; Neville v. Gillespie,
1 How. (Miss.) 108.

J. M. Woolworth and E. Wakely for the appellee.

. I The contract is not proven. On the preliminary ques-
tion of Clarke’s agency, on which depends the contract,
the proof is contradictory, while many circumstances tend
to disprove the claim of the plaintiff, on that point.—
Fry on Spec. Perf. 266-8; 2 Story’s Fq. Juris. §§ 764-
166769 ; Willard's Eq. Juris. 286 ; Colsonv. Thompson,
2 Whea. 336.

II. Neither the payment to Clarke of the $25, nor the
plaintiff’s possession such as it was, were sufficient to take
the case out of the statute.— Fry on Spec. Perf. 260, 251 ;
2 Story’s Eq. Juris. § 159 ; Clynan v. Cooke, 1 Sch. & L.
22 ; Waitt v. Evans, 4 Young, &c. Ex. 579 ; Main v. Mel-
bourn, 4 Vesey, 120; Jackson v. Cutright, 5 Munf. 308 ;
. McMurtrie v. Bennett, Harring. Ch. ( Mich.) 124 ; Johnston
v. GQlancy, 4 Blackf. 94 ; Sites v. Hiller, 6 Ham. (Ohio)
483.

CRrOUNSE, J.

The bill was rightly dismissed.

The statute has said, that no person shall be charged
with the execution of an agreement relating to the sale of
land who has not personally, or by his agent signed a
written agreement.—§ 62, page 292, R. 8. And when
done by an agent, that the authority of such agent must
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also be in writing.—§ 84, page 297. The record shows no
such case as should relieve the complainant from the ope-
ration of the statute.

1. The existence of a contract clear, definite and une-
<uivocal in its terms should have been admitted by the
answer, or satisfactorily established by competent proof.—
Story's Eq. Jus. § 764. Here, however, the very authority
of the agent, who assumed to sell the property, is explicitly
denied by the answer. To establish it we have but the
unsupported testimony of the real estate agent himself,
whose interest, next to that of securing his fee, seems to
have been to serve the purchaser rather than the vendor ;
to combine with the former in tying up and hurrying the
transfer of the property from one to the other. Opposed
to this is the testimony of the respondent in direct contra-
diction — affording a striking exhibition of the evils against
which the statute was designed to provide. One of the
most important objects of the statute was, to prevent the
introduction of loose and indeterminate proofs of what
ought to be established by solemn written contracts.—
Storey’s Eq. Jus. 764.

2. Not regarding the contract as established, has there
been such a part performance of it as entitles the complain-
ant to the relief sought? The payment of the twenty-five
dollars does not effect it.—Clynan v. Cooke, 1 Sch. & Lefr.
40; Story’'s Eq. Jus. 760; 2 Pars. on Con. 552. Neither
is there such unequivocal and satisfactory evidence of pos-
session given and entered upon, or of any acts clear, certain
and definite in their object, and having reference to the
contract made, as is required. Under the contract relied
on, a deed was to be given in ten days. At the éxpiration
of this time, Poland was advised that O’Connor disavowed
the agreement of Clarke, and of his refusal to make a deed.
What Poland may have done subsequently to that time
therefore, was without warrant, and defiantly.
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The proofs leave it quite uncertain as to what acts of
possession, if any, transpired under the agreement during
that time. From the testimony of Poland it appears that
the vacant lot in question, adjoining the warehouse of him-
self and partner, Patrick, was used subsequently to the
time of agreement for storing lumber, wagons and like
articles of himself, the firm and others held on commission.
It is quite probable that not only during the ten days, but
both prior and subsequent thereto, such use would be made
of an unoccupied lot adjoining a warehouse. This is far
short, however, of that improvement, that open, visible and
unequivocal possession under the contract, necsssary to
take the case out of the statute.—Fry. Sp. Per. § 403, p.
237.

As to the purchase of the house to put upon the lot : it
may be remarked that the defendant is not to be bound by
every possible act of the complaining party done with refer-
ence to the contract. He should be affected by those only
to which he has been induced by positive action or permis-
sion, of the vendor; or, at most, by those results which
naturally flow from the agreement. He certainly should
not be concluded by the folly of the vendee.

Here, possession was not an expressed part of the agree-
ment. It does not appear that the purchase of this lot
was for the purpose of erecting or building thereon;
much less with the design of moving one already con-
structed thereon. The building, in fact, never was moved
on the premises. It is not shown to be lost or depreci-
ated in value. No damage of any character appears to
have resulted from its purchase. Still, had the invest-
ment proved an entire loss, the complainant’s conduct
has not been such as to challenge the consideration of a
court of equity. To purchase a valuable lot through a
real estate agent who can show no authority, with the
owner of the property living on the next block: to pay
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but the amount of the agent’s fee as earnest; and in the

next hour to purchase a building ready constructed to place

thereon, without consent of or conference with the vendor,

is an attempt at sharpness or an exhibition of folly which

courts do not favor. ’
The decree of the court below is affirmed.

Decree affirmed.
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Smiley v. Sampson.

-

. Jurispiorion. The power to hear and determine a matter in controversy, is
Jjurisdiction. It is coram judice, whenever a case is presented which
brings the power into action. It may be exercised according to the rules
of the common law, or by special direction, or informally.

2. ——: Uf land officers. The register and receivers of the local land office
and their superiors in the land department, form a special tribunal for
some purposes and to a certain extent.

8. ——: ——. They have jurisdiction to determine questions of settlement
and improvement, between different preémption claimants, which are
questions of fact; and their decision thereon is conclusive upon the par-
ties and the courts.

4, —: . They have not jurisdiction to determine conclusively ques-
tions arising between one settler and the government, which are generally
questions of law. On these questions the courts are not concluded by

their decisions.

5, —: . Their decision on an application to preémpt, when made
exparte without the presence of the party interested adversely to the
applicant, is not conclusive.—Lindsey v. Hawes, 2 Black. 554, examined

and distinguished.

6. FILING TWO DECLARATORY sTATEMENTS. Theact of Sept. 4, 1841, requires the
filing of a declaratory statement of intention to preémpt a tract of land,
only when the tract claimed is subject to private entry.

7. ——. The act of March 3d, 1848, prohibits a second filing, only under the
act of 41 ; i. e., only on lands subject to private entry.

8. StartuToRY cONsTRUCTION. General words of a statute will be restrained
when they clearly were not intended to include a particular act or thing.

9. ——: The mischief. Where a matter is clearly out of the mischief
intended to be guarded against, and thus is out of the spirit, although it
be within the letter of the act, it is the duty of the court in construing
the act, to limit the effect of the terms employed.

10. LAND 13 NOT WITHDRAWN, from preémption by the circumstance that a
company has endeavored to build a town thereon, after the enterprise has
been abandoned.
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11. NxrerEcT oF oFFICER. The law will protect an individual who, in the prose-
cution of a right, has done all that the law requires him to do, but fails
to attain his right, by reason of the neglect or misconduct of a public
officer.

12 Fraup 1v pre-ExprioNs. If an indigent party give for a house standing
on a tract of the public land, his note for $3,000, and thereupon asserts a
preémption claim to the tract, without making any other improvement
thereon, and as soon as he effects his entry, conveys a large tract to the
payee of the note, in discharge thereof, and also conveys most of the
remainder to parties, who as witnesses and attorneys have aided him in
securing it, and who have previously endeavored to secure it by fraudu~
lent practices, these circumstances unexplained, justify the opinion that
there was at the time of his first asserting his preémption claim, an
agreement to do what was afterwards done.

In the summer of 1857, Smiley possessing such personal
qualifications, as under the provisions of the act of Sep-
tember 4, 1841, entitled him to preémpt a tract of the
public land, erected on the west half of the south-east
quarter of section three, and the west half of the north-
east quarter of section two, in township fifteen north, range
thirteen east of the sixth principal meridian, a substantial
dwelling and another house, and fenced an enclosure around
the same, and made some other improvements, all of the
value, and at a cost of about $1,500.

At this time an association of persons who assumed the
name of the Sulphur Springs Land Company, * claimed
—in the parlance of the frontier —these lands, together
with several thousand acres adjoining. That is, without'
any right or title derived from the United States land laws,
they assumed the proprietorship of these lands, and pre-
tended to have, although they had not in reality, possession
and occupancy thereof. The object of this company was
to build a town on these lands. They laid them off into
town lots with streets, and induced many persons to build
houses on the lots and live on them. They also issued cer-
tificates of shares as in a joint stock’ company, which were
held by large numbers of persons.
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Smiley’s father owned one or more of these certificates.
The Smiley family consisted of the plaintiff, the father and
four maiden sisters. Immediately on their arrival in the
Territory, with the lumber for the houses above mentioned
and their household goods, they proceeded, (the plaintiff
claims that he, and the defendants claim that the father pro-
ceeded) to the premises in question and built the said houses,
and afterwards lived there for some time. The only other
improvements upon the tract was a house built by one
Gant. The tract was, like the other lands “claimed” by
the Land Company, laid off into lots; but Smiley’s house
and enclosure was not built with any reference to the lines
thereof.

Shortly after Smiley built the houses, the company caused
John A. Mowrey to preémpt under the act of September
4, 1841, the quarter section here in question, and immedi-
ately convey the same to it. In March, 1858, Mowrey’s
entry was returned to the local from the general land
office, with directions to the register and receiver to rein-
vestigate his right to preémpt; and on the 4th of June
following, those officers decided against the validity of his
entry. In the same month, Smiley asserted his right to
preémpt the land, by tendering to the register his declara-
tory statement of intention to claim the same, under the
act of 4th September, 1841. The officer refused to receive
the paper, on account of Mowrey’s previous entry. Smiley
then took steps in his own name, and on his own behalf
against Mowrey’s entry, and upon his caveat filed before
the commissioner, it was by that officer again returned to
the local office for reéxamination. The investigation com-
menced on the 13th of December, 1858, and was protracted
till the 3d day of March, 1859. This matter was entitled
“John A. Smiley v. James A. Mowrey.” The result was
a decision by the register and receiver adverse to the claims
urged in Mowrey’s name, which they communicated to the
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commissioner by their letter, dated May 19, 1859. This
decision was approved by the last mentioned officer, and
no subsequent efforts were afterwards made to reverse or
modify it.

The ground of the decision was, that Mowrey had made
the entry for the Land Company and not for himself.

At this point, the appellant Sampson first appears as a
claimant of these lands. He had come to Nebraska the
preceding spring, in very straightened circumstances, and
rented the house on the tract built by Gant, and also a
farm three miles distant, which he worked that season. In
. August, he filed his declaration of intention to preémpt,
adversely to Smiley, by whose persistent efforts the tract
had been discharged of the fraudulent entry in Mowrey’s
name. On the 16th of November, 1860, the investigation
ordered by the commissioner was had; and the matter
was entitled “John A. Smiley v. James A. Mowrey and.
others.”” Smiley stood on the proofs of his right taken in
the former examination, and Sampson introduced proof, in
support of his claims. The record thus presented was
unsatisfactory to’ the commissioner; and on the 24th of
January, 1862, he ordered a new and full examination on
four points, namely: ¢ First, the date of settlement;
second, the nature and purposes of the same; third, the
nature and extent of the improvements; and fourth, the
date and duration of the residence of each claimant.” On
the 9th of June, 1862, this examination commenced hefore
the register and receiver, and was very full and greatly
protracted; and resulted in a decision by those officers in
Smiley’s favor. Sampson appealed to the commissioner,
who on the 9th of October, affirmed the report of the
loca. officer. Sampson appealed again to the Secretary of
the Interior, who on the 11th of July, 1863, revised these
decisions, and awarded the land to Sampson. The sole
ground of the Secretary’s decision is the fact that Smiley
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had in 1857, filed his declaratoy statement of intention to
preémpt another tract of land; and had thereby exhausted
his preémption right.

Immediately after this; Gant entered up a judgment in
the District Court against Sampson for $3,000, on a note
made in 1860, the cous1deratlon of which is alleged to be
the house above mentioned rented by him to Sampson.
In a few days afterwards, and as is said, in satisfaction of
this judgment, Sampson conveyed a part of the land to
Gant, and also conveyed to others other parts of the land;
Gant, and the other grantees being Sampson’s attorney’s
and witnesses in the proceedings above mentioned. Tuttle
who secured a part of the land was treasurer, and Patrick

who secured another part was the executive committee of
the Land Company.

The circumstances of Smiley’s first filing, which in the
-Secretary’s opinion exhausted his rights, under the preémp-
tion law, were these: He came here in the spring of
1857 to find a home. He found a piece of land which
appeared to be unclaimed, and filed on it. A day or two
afterwards, one Creighton told him he was the claimant of
it, under the regulations of the ‘*Omaha Claim Club.”
This was an organization which assumed to authorize its
members to “claim” three hundred and twenty acres of
land, and to prevent all others, by adverse claims or
preémption rights, interfering therewith. Persons not
members of it, who asserted such rights, were called
“jumpers.” “The Club” was composed of large numbers,
and had in some cases enforced its rules by extreme vio-
lence. Smiley did not wish to come in conflict with this
organization; and when he made his filing, did not know
the land was so “claimed.” On being informed of it, by
Creighton, he immediately withdrew his filing, and never
afterwards claimed the land or any interest in it.

It was claimed in the answers, and on the proofs, and
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in argument, that it appeared-that Smiley, the plaintiff, did
not make, but that his father made, the improvements in
virtue of which he claimed his preémption right. The
plaintiff testified that he purchased the lumber and other
material with which the houses were built, at Wheeling,
Va., and brought them with him to Nebraska, and mostly
with his own hands put up the houses ; that he earned the
money with which to buy the material, teaching school at
Charlestown, in Virginia ; that his father lived with him,
and he had general care of the family, until his father
died, who was buried on the tract; that his sisters lived
on the tract with him, until he removed them to Omabha,
where he provided for them, until they were married;
that the house was always his home, although he went to
Towa to teach school, and also was engaged freighting on
the plains. The defendants produced the depositions of
three witnesses residing at Charlestown, to the effect that
no such man ever taught school there; but in his own
support, Smiley produced the depositions of four witnesses,
who swear he taught school at the time claimed by him,
at , which was quite near to Charlestown.

A patent having been issued to Sampson for the lands
in question, Smiley, on the 24th of September, 1864, filed
his bill to recover the legal title from him and his grantees.
The cause was heard on pleadings and proofs in the Dis-
trict Court, where on the 6th of August, 1867, a decrtee
was rendered in favor of Smiley, according to the prayer
of his bill. The defendants appealed to this court.

J. I. Redick for the appellants, argued the following
propositions :

I The land officers are a special tribunal, to whose
decision the several questions involving the right of a
claimant to preémpt a tract of land, are, by law, finally
submitted.
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II. The courts cannot reéxamine these questions, when,
after a full and fair trial, the parties have submitted them
to the land department for adjudication.

III. Smiley did not, but his father did, make the improve-
ments on the tract.

IV. Nor did he actually inhabit and cultivate the land.

V. The land had been selected as a town site, and was,
therefore, not subject to preémption.

J. M. Woolworth for appellee, argued the case upon a
brief filed by himself and A. J. Poppleton.

I. The first question which naturally presents itself is,
whether these lands were subject to preémption. The
only reason urged why they were not, is, that as is alleged,
they had been selected as a site for a city or town. The
allegation of the answer is, ‘‘that on the 13th day of May,
1857, the said premises were selected for the site of a city
or town, and were so used and occupied at the time, and
were known as the city of Saratoga.” We submit that this
allegation, even if true, is insufficient to take these lands
out of the law, and is unsustained by proof.

1. Smiley alleges a preémption claim dating from June,
1858, at which time the enterprise of building a town on
these lands, if ever bona fide entertained, was completely
abandoned, and the lands no longer used or occupied for
that purpose.

a. The Sulphur Springs Land Company was the only
party which ever had this enterprise in view.

6. This company, in June, 1858, had failed, and given
up this enterprise.

¢. There is no proof of any improvement on the land,
except the house of Gant and the houses built by the com-
plainant.

2. These houses having been built early in 1857. and no



SvPREME COURT 0F NEBRASKA. 63

SMILEY 9. SAMPSON.

other town improvements having ever been made, they are
insufficient to withdraw this tract of one hundred and sixty
acres, from the operation of the pre€mption act; especially
as against the repeated agricultural entries, allowed by the
land department.

3. Gant himself did not claim that his house brought
the tract within the exemption of the law, so as to exclude
Smiley’s presmption right.

4. The Sulphur Springs Land Company never pretended
that these lands were withdrawn from the operation of the
law.

a. They never, so far as is shown, recorded any map of
their survey, nor otherwise complied with the law.—
2 Session Laws, 43.

0. They procured them to be presmpted and took title
under that entry.

5. All that can possibly be claimed from what that com-
pany did, that is, the plating and staking the land into
lots, was insufficient to indicate that the tract was severed
from the body of the public land, and not subject to pre-
émption.—In re Selby et al. 6 Mich. 193.

II. The next question naturally presented for considera-
tion, is whether Smiley had the necessary qualifications to
make a valid preémption. He is shown without dispute
to have all the personal qualifications. But it is insisted
that his previous filing on another tract, brings him within
the exception of the act, which excludes from its privileges
those who have once enjoyed its benefits. We insist that
it is not true. .

1. The act of 1843, 5 U. S. Statutes at large, 620, forbids
a second filing to those only who have filed once under
the act of 1841. The act of 1841, 5 U. 8. Statutes, 457, pro
vides for filings only on lands subject to private entry.
These lands were not subject to private entry ; and, there-
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fore, Smiley’s filings were not under the act of 1841, and
his second filing was not forbidden by the act of 1843.

2. The distinction between lands subject to private entry,
and those which were not, is made because one man filing
on several tracts of the first class withdraws them from sale,
and thereby injures the government; but no such injury
is sustained when the filings are on the second class, because
they are not offered for sale.

3. The act of 1843 was passed to suppress frauds. Smiley
did not intend any fraud, nor was the government injured
by his withdrawal from the land he first took, and claiming
this tract. His case is not, then, within the mischief at
which the act aimed.— Faw v. Marsteller, 2 Cranch, 10 ;
Jackson v. Collins, 3 Cowen, 85 ; United States v. Fisher,
2 Cranch, 399 ; 19 Vin. ab. 519; Lessees of Brewer v.
Blougher, 14 Peters, 178 ; Mayor, &c., v. Lord, 18 Wend.
131.

III. Asregards Smiley’s rights, it only remains to inquire
if he has complied with the law in building a dwelling on,
and inhabiting the tract. That abundant improvements
were made, and that he lived there, is admitted ; but it is
contended that these improvements were made by his father
and not by him ; and that he lived in his father’s family as
his son. We claim that the proof shows that Smiley built
the houses and was the real head of the family.

1. His deposition is minute, full, accurate and candid. It
is incredible that his account is a fiction. He tells us: 1st,
when, where and how, he earned the means of buying the
material for the houses; 2d, when and how he brought it
here ; 3d, how he built the houses; on which point he is
corroborated by Gise, a carpenter, who worked for him.

2. The attempt to show that he did not earn these means
by teaching, is triumphantly met by the testimony of per-
sons who knew him, when so engaged.

3. The testimony of the witnesses for the appellant, is
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not satisfactory, because : 1st, it is merely negative in its
character ; 2d, the facts testified to, are all reconcilable
with our views and Smiley’s testimony ; 3d, those facts are
not conclusive.

IV. The dona fides of Sampson’s entry is successfully
assailed, and is not vindicated by proofs on his part.

1. He comes here without means, rents Mr. Gant’s house,
and a farm at a distance.

2. By the sole and persistent efforts of Smiley for three
years, the fraudulent entry of Mowrey is vacated; and
thereupon Sampson, being quite without means, buys this
house, giving his note therefor, for $3,000, and in virtue
thereof claims his preémption right.

3. Immediately after the matter is determined in the
land department, Sampson confesses judgment on the note,
and a few days afterwards deeds a large part of the land
to Gant, who satisfied this judgment, and, excepting a
small parcel, the tract is distributed between the counsel
and witnesses of Sampson in this very extraordinary pro-
ceeding.

4. Sapp, one of these attorneys, and a defendant here,
boasted that he had an agreement with Sampson, prior to
his entry, for a part of the tract, and afterwards received
from Sampson a deed for exactly the same land.

5. These facts, unexplained, show that there was an
agreement prior to the entry, by which the title to be
acquired by Sampson should enure to the benefit of others,
and called on the defendants for rebutting evidence. They
did not furnish it, because thev could not.—Callan v. Sta
tham, 23 How. 477.

Mason, Ch. J.

The defendants insist that the decision of the secretary
nf the interior adversely to Smiley’s right of preémption,
(S. C. N 3
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is conclusive between the parties, and that ZLindsey v.
Hawes, 2 Black. 554, does not apply; because, they say,
that that case was determined by land officers ex: parte, while
this was determined after a full and fair contest. The dis-
tinction seems to be well taken. In the case cited, the
facts as stated by Mr. Justice MILLER, who delivered the
opinion of the court, were these : In April, 1859, Lindsay
applied to enter, and in June of that year he did enter, the
tract in question under the preémption law of 1838, with
the register of the land office in Illinois. Shortly after-
wards he removed to Iowa, and in September of the same
year, he died. On the 9th day of August, 1845, James
Shields, commissioner of the land office, set aside the entry
of Lindsey, ordered his certificate to be cancelled, and
directed the register and receiver to hear proof of the right
of David Hawes, and to adjudicate his claim. They
accordingly heard his proof, and gave him the certificate
on which he afterwards obtained his patent. The difficulty
in Lindsey’s entry was, that by a survey made in 1833, by
Bennet, the government surveyor, the south line of the
quarter section impinged upon the river, at a point near
the center of the line, and thus divided that part of the
quarter which was south of the river into two separate
fractions, the east of which contained one and eighty-seven
hundredths acres, and the west five and seventeen hun-
dredths acres, the latter of which was the subject of the
suit; while by a survey made in 1844, the west fraction
was found to contain thirteen and twenty-three hundredths
acres, and the south line was located so far north as to leave
Lindsey’s house entirely south of the quarter.

On this point, the learned judge says: “The order for
this new survey, emanated from the commissioner of the
land office June 1st, 1844, and the survey was actually made
in the autumn of that year, five years after Lindsey’s entry
uud five years also after his death; and therc is no proof
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whatever that any of his heirs had notice of this survey,
or of any intention on the part of the commissioner, to set
aside Lindsey’s entry, but the whole proceeding was ex
parte.”

Two proceedings were had by the commissioner; one
setting aside Lindsey’s entry, which was done summarily
and without any notice to, or appearance by the parties in
interest, and the other ordering and causing to be made
the new survey, which was also without notice. I think
that we are particularly concerned here only with the first ;
but that is a distinction which does not seem to have been
observed in the opinion, and is not material to our present
purpose. So that it appears that as to the facts of the
case cited, the distinction taken between it and the one
here, is sustained. The cases upon which the learned judge
placed his decision, are distinguishable from this in the same
respect.

The first of these cases is Cunningham v. Ashley, 14
Howard, 377. In 1824, Cunningham applied to locate a
Cherokee warrant on land previously taken by a New
Madrid certificate. The application seems to have been
instantly rejected, because of this prior location. In 1831,
Cunningham claimed a right of preémption in the land.
He made proof to the officers of the local land office, of
his improvements, and tendered the required price. This
application was also rejected for the same reason. Appeals
were taken to the commissioner of the general land office,
to the secretary of the treasury, and the attorney general,
all of which resulted in a denial of the claim. After all
this, preémption entries were allowed to Plummer and
Beaubean, upon the land in question, and they conveyed
to the persons holding under the New Madrid location.
These two entries were allowed to carry out some agree-
ment between these parties and others; so that Cunning-
ham could not have heen a party to the agreement, nor to
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the act of the officers in allowing these entries. His own
two several applications appear also to have been rejected
summarily, and without the intervention before the land
office, of the claimants under the New Madrid location.
Of course the preémption claims of Plummer and Beau-
bean were not presented, for they had no inception until
afterwards. This brief statement shows that the proceed-
ings in the land department from first to last were ex parte.

In Garland v. Wynn, 20 Howard, 6, Mr. Justice CATRON,
delivering the opinion of the court, says: ¢In November,
1842, William Wynn, the complainant below, proved that
he had a preference of entry to the quarter section of land
in-dispute, according to the act of 1838, and his entry was
allowed. In Februnary, 1843, Samuel Hemphill made proof
that he had a right of preémption to the same land under
the act of May 26, 1830. The two claims coming in con-
flict, it was decided by the register and receiver at the local
land office, that Hemphill had the earlier and better right
to enter the land, and in this decision the commissioners
of the general land office concurred. The learned judge
states the matter thus: * The question is, have the courts
of justice power to examine a contested claim to a right of
entry under the preémption laws, and to overrule the
decision of the register and receiver confirmed by the com-
missioner, in a case where they have been imposed upon
by ex parte affidavits, and the patents had been obtained by
one having no interest secured to him in virtue of the pre-
émption laws, to the destruction of another’s right, who
bad a preference of entry which he preferred and exerted
in due form, but which right was defeated by false swear-
ing and fraudulent contrivance, brought about by him to
whom the patent was awarded.” He then answered this
question in the affirmative, laying great stress upon the
ex parte character of the proceedings.

From the statement in the first part of the opinion, it
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would appear that there was a contest before the land office
between the two claimants there present. But the manner
in which the question is put and answered shows that this
could not have been the case, or at least not to the extent
of subjecting witnesses to an oral examination, in presence
of the adverse parties, and to a cross-examination, which
is of the essence of a judicial inquiry.

The next case cited is that of Lytle v. Arkansas, which
was twice before the court : the first opinion being reported
in 9 Howard, 154, and the second in 22 Howard, 193. In
this case the entry by Cloyes under consideration was made
before the grant by congress to Gov. Pope, against which
it was all°eged, and therefore must have been ex parte. So
in fact it is expressly stated to have been ‘‘that Cloyes in
his lifetime, by his own affidavit and the affidavit of others
made proof of his settlement on and improvement of the
above fractional quarter section, &c.” The entry was finally
decided against, because these ex parte affidavits were false.

This review shows that the cases relied upon to support
our jurisdiction, involved the examination of the record
findings and decisions of the land office, in proceedings
which were there simply ex parte. In the case which we
are here considering, such is not the fact. The examina-
tion of the right of preémption as claimed both by Smiley
and by Sampson, was had, upon notice to the parties, who
appeared personally, and by counsel produced each his
witnesses in support of his own and in opposition to his
adversary’s rights, which witnesses were, in presence of the
officers and the parties, subjected to oral examination and
cross-examination, and arguments very voluminous and
exhaustive were filed by counsel for the instruction of
officers. i

The register and receiver of the local office, and their
superiors in the land department, form a special tribunal
for some purposes and to a certain extent. The eleventh
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section of the act of 1841 (5 U. 8. Stat. at Large, 456), pro-
vides * that when two or more persons shall have settled on
the same quarter section of land, the right of preémption
shall be in him or her who made the first settlement ; pro-
vided that such persons shall conform to the other pro-
visions of this act: and all questions as to the right of
preémption arising between different settlers, shall be
settled by the register and receiver of the district, within
which the land is situated, subject to an appeal to and
revision by the secretary of the Interior of the United
States.” This act seems to me to be very clear.

This statute vests a power in the officers named to settle,
that is, to finally determine certain questions. Over these
questions, they have jurisdiction; and their judgment
-thereon is conclusive.—Allen v. Blunt, 3 Story C. C. 742.
The power to hear and determine a question is jurisdiction.
It is coram judice, whenever a case is presented which
brings this power into action.—United States v. Arredends,
6 Peters, 709. This power may be exercised according to
the rules of the common law, or by special direction, or
informally.—United States v. Ritchie, 17 Howard, 525.
The cases upon this class of officers are all to the same effect.

The first I have noticed is Brown v. Jackson, T Wheaton,
218. The board of commissioners composed originally
of the secretary of state, secretary of the treasury and
attorney general, and afterwards of three persons appointed
by the president, by and with the advice and consent
of the senate, was authorized and required “to adjudge
and finally determine upon all controversies arising from
such claims as aforesaid, which may be found to conflict
with and to be adverse to each other.’—3 U. §. Statufes
at large, 117, § 2. The court, Chief Justice MARSHALL
delivering the opinion, held that the award of the com-
missioners upon questions submitted to them, under the act,
s final and conclusive. In Foley v. Harrison, 15 Howard,
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443, the entry which was subject to examination was made
under the preémption law, and had been suspended for
reasons not necessary here to notice. An act of congress
was passed, providing, that the commissioner of the gene-
ral land office be and is hereby authorized and empowered,
to determine upon principles of equity and justice as recog-
nized in courts of equity, and in accordance with general
equitable rules and regulations, to be settled by the secre-
tary of the treasury, the attorney general, and commissioner
conjointly, consistently with such principles, all cases of
suspended entries, now existing in said land offices, and to
adjudge in what cases patents shall issue for the same.”
Under this act, the commissioner reported to the secretary
among others the entry in question as adjudicated by him
favorably to the claimant, and as entitled to be patented;
and this report was agreed to by the secretary and attorney
general. Mr. Justice McLEeaN delivered the opinion of
the court, and dismissed the matter which we are now con-
sidering, with these brief words,  as this decision was made
by a special tribunal with full power to examine and decide,
and as there is no provision for an appeal to any other
jurisdiction, the decision is final within the law.”

Haydell v. Duyfrene, 17 Howard, 23, turned upon the
question of the conclusiveness of a division of lands .made
under an act of Congress, 2 Statutes at large, 619-663,
which provided, “ that every person who, &c., shall he enti-
tled to a preference in becoming a purchaser of any vacant
tract of land, adjacent to and back of his own land, &c.,
and the principal deputy surveyor, &c., is hereby.authorized,
&c., to cause to be surveyed the tract claimed by virtue of
this section. And in all cases where, by reason of bends
in the river, &c., and of claims of a similar character, each
claimant cannot obtain a tract equal in quantity to the
adjacent tract already owned by him, to divide the vacant
land applicable to that object between the several:claim-
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ants, in such a manner as to him may appear most
equitable.”

Mr. Justice CaTRON delivered the opinion of the court,
and said:  * Congress contemplated that these lands should
be divided among front proprietors by a surveyor on the
grounds, aided by his principal ; these officers were bound
to act according to their best judgment, and decide as
Jjudges on the equities of these claimants; nor could the
courts of justice interfere to control their acts, if they were
honestly performed.” .

In Cousin v. Blaac's Exc., 19 Howard, 202, the statute,
(8 U. 8. Statutes at large, 708, § 4,) which was the subject of
consideration, provided, *‘that the registers and receivers
of the public moneys of the said respective districts, &c.,
shall have power to direct the manner in which all lands,
&c., shall be located and surveyed, and also to direct the
location and manner of surveying all the claims to lands
recognized, &ec., having regard to the laws, usages and
customs of the Spanish government on that subject, &e. ;
and that in relation to all such claims which may conflict,
or in any manner interfere, the said registers and receivers
of the public moneys of the respective districts shall have
power to decide between the parties, &c.”

Mr. Justice CaTroN delivering the opinion of the court,
says: ‘It rested with the register and receiver to ascertain
the location of the land confirmed to Cousin from the evi-
dences of claim recorded and filed with the register, and
having decided where and how the land should be located
and surveyed, the courts of justice cannot reverse that
decision.”

Many other cases might be cited to the same effect ; but
these are enough to show that the Supreme Court of the
United States holds land officers to be special tribunals,
whose decisions are conclusive between the parties, upon
eertain questions and matters. What are these questions
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and matters? QObviously, such as are by the statute sub-
mitted to them for their decision. The statute says that
“‘all questions as to the right of preémption arising between
different settlers shall be settled by these officers.” Not
every question, but such only as arise between different
settlers, and such only as relate to the right as between
themselves, to purchase the one before the other. It is
evident that there are questions which are not of this char-
acter, which may arise between one of the settlers and the
government, as for instance : whether the land is subject
to entry under the preémption laws ; whether the claimant
is entitled to the benefit of the act, &c., &c. These ques-
tions do not arise between the two adverse claimants, and
are not to be settled by the land officers. And this is
made yet more clear, from a consideration of the first
clause in the section ; * when two or more persons shall have
settled on the same quarter section of land, the right of
preémption shall be in him or her who made the first set-
tlement.” After this provision, vesting the right in one of
the claimants, and in immediate connection with it, it is
said that all questions arising between these two claimants,
as to this right thus vested, shall be settled by the land
officers. Evidently the questions involve their relative
and respective rights as compared the one with the other.
And then again, the proviso, that the person in whom the
right is vested by the first clause, shall conform to the other
provisions of the act, that is, that he shall do such things
as are required of all presmptors, shows that such ques-
tions only are submitted to the decision of the officers.
There are provisions of the act, which if a party does not
answer to, exclude him from its benefits, and yet to which
you would not say he must conform. For instance, land
excepted from the act by special limitations cannot be pre-
émpted by any one, and yet you would not say of it, that
% claimant did not conform to the act in that particular.
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It is thus apparent that the proviso relates to a class of
inquiries, which may arise between the claimants, but not
to a class of inquiries which can arise between only one of
the claimants and the government. It is the former class
of questions and not the latter, which are submitted to these
officers for their determination.

We have now shown that questions arising between the
settlers, in determining which one of them shall have the
preference in the purchase of a tract claimed by both, are .
submitted to the judgment of the land officers, to the exclu
sion of a re-examination by the courts, but that other ques-
tions are not so submitted. An examination of the act will
show that the first class of questions are confined to these
subjects ; namely, the settlement and the priority of set-
tlement upon the tract, and the improvements and their
character, extent and value, as indicative of the dona fides
of the alleged settlement made by each of the claimants.
For the act says that the right shall be in the first settler,
and the officers shall settle the questions arising between
the settlers, the most important of which must be the pri-
ority of the one or the other on the tract. So too, the
act says the first settler must conform to the provisions of
the act. These provisions are, that the claimant shall have
“made a settlement in person upon the tract,” and inhabit
and improve the same, ‘“and erect a dwelling thereon.”

In determining the questions of settlement, inhabitancy
and improvements, it is evident that an inquiry into and
determination of their bdona fides is necessary, in order to
adjudge upon the claims of the parties respectively. These
are all questions of fact, of precisely the nature of such as
in a common law trial are submitted to a jury. The ques-
tions arising between the settler and the government are
of a different nature. One of the limitations specified in
the act is, that lands included within the limits of an incor-
porate town shall not be preémpted. Here is no question
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of fact as such, to be determined. The act of incorpora-
tion, or such other proceedings as may have been had to
create an incorporation, is presented, and the judge and not
the jury determines its validity, and the extent of territory
brought within the municipal jurisdiction. Or, to take
another instance. The act excludes from its operation,
lands included in a reservation for military, or Indian, or
other purposes. Here the law, or proclamation or treaty
making such reservation is presented, and on it the ques-
tion of reserve or no reserve is submitted. This obviously
is a question of law. If we go through the whole statute,
we will find that aside from questions of settlement, inhabi-
tancy, cultivation and improvement, all the questions arising
upon a claimant’s right under the act, partake of the nature
of questions of law, or of law and of fact together, and
in a common law trial, would be reserved by the judge for
his own rulings.

The intention of congress and its great wisdom in these
beneficent provisions is brought out clearly to view by
these considerations. Nothing could be so proper as to
submit to the land officers the questions of fact, touching
settlement and improvement; but nothing could be so.
ill-advised as to entrust to them the determination of ques-
tions of law, such as we have instanced. They are gener-
ally men of intelligence in the ordinary business of life,
but not trained by study or experience to the habits of
investigation required of judicial officers. They are good
material for juries. They are not fit for judges. This
view is confirmed by the adjudged cases.

The case of Wilcox v. Jackson ex dem. M Connell, 13
Peters, 498, arose out of a presmption entry, allowed by
the register and receiver,eof a tract of land on which was
a military post, called Fort Dearborn, and which tract had,
as was claimed, been reserved for military purposes. Mr.
Justice BARBOUR, delivering the opinion of the court, says :
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‘“ Before we proceed to inquire whether the land 1n ques-
tion falls within the scope of any one of these prohibitions,
it is necessary to examine a preliminary objection, which
was argued at the bar; which, if sustainable, would render
that inquiry wholly unavailable. It is this, that the acts
of congress have given to the registers and receivers of
the land offices, the power of deciding upon claims to the
right of preémption, that upon these questions they act
judicially. Now, assuming that the decision of the register
and receiver, in the absence of frauds, would be conclusive
as to the facts of the applicant being then in possession,
and his cultivation during the preceding year, because
these questions are directly submitted to them, yet if they
undertake to grant preémption in lands in which the law
declares they shall not be granted, then they are acting
upon a subject matter clearly not within their jurisdiction ;
as much so as if a court whose jurisdiction was declared
not to extend beyond a given sum, should attempt to take
cognizance beyond that sum.”

In Doe ex dem. Barbarie v. Eslava, 9 Howard, 421, this
question was presented upon a decision made by the register
and receiver, under an act which provided that “in all such
claims which may conflict or in any manner interfere, the
gaid registers and receivers of public moneys of the respec-
tive districts shall have power to decide between the par-
ties,” &c. In a preceding clause of the same section of
the same act it is provided that “they shall have power to
direct the manner in which all lands claimed shall be
located and surveyed.” Mr. Justice WooDBURY delivered
the opinion, and on this point said : “ We do not consider
that the act” * ¥  “meant to confer the adjudica-

tion of titles of lands on registers and receivers.—7 Peters,
94. Those officers are not usually lawyers, and their func-
tions are in general ministerial rather than judicial. Some-
times, as in the case of presmptioners, they are authorized
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. to decide on the fact of cultivation or not; and here from
the words used no less than their character they must be
considered as empowered to decide on the true location of
grants or confirmations, but not on the legal and often
complicated questions of title, involving also the whole
interests of the parties, and yet allowing no appeal or
revision elsewhere.

“The power given them as before quoted, is to decide
only how the lands confirmed shall be located and surveyed.
The further power to decide on interfering or conflicting
claims should apply only to the location and survey of
such claims.”

In Tate v. Carney, 24 Howard, 357, the same statute
came up for consideration upon the same question, and the
ruling was as in the last above cited case.

I shall not refer to other cases, although they are very
numerous. I do not think anything need be added to the
decisive and well considered opinions of the eminent judges
who pronounced these judgments. However they state
the proposition, whether as a question of jurisdiction of
the land officers, or of construction of the statutes, it rests
ultimately upon the distinction stated above. These cases
hold the findings of the land office upon the question of
fact touching settlement and improvement to be conclusive;
but to decisions upon questions of law as whether the land
is subject to presmption, they do not award the same credit
or effect.

I wish to make one observation here. In construing the
11th section of the act of ’41, I limited the questions sub-
mitted by the officers in the last clause by the preceding
clause, which gave the right to the settler first in time.

This is precisely what was done by the court in constru-
ing the 4th section of the act of ’22, in the case of Doe v.
Eslava, and was also done by the same court in the case
of the United States v. Perchman, 7 Peters, 51. 1 no-
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tice this because the cases are in this particular, on all
fours. .

What were the questions decided by the land officers in
this case? On the 24th of January, 1862, the commis-
sioner of the general land office addressed a letter to the
register and receiver of public moneys of the Omaha land
district, ordering them to make a new and full examination
into the respective claims of Smiley and of Sampson, on
four points, namely : «first, the date of settlement ; second,
the nature and purposes of the same ; third, the nature
and extent of the improvements ; and fourth, the date and
duration of the residence ” of each settler.

On the 9th of June, 1862, this examination commenced
before the register and receiver, and was very full and
greatly protracted ; and resulted in an unqualified decision
by these officers in Smiley’s favor, upon each one of those
questions. Sampson appealed to the commissioner, who,
on the 9th day of October, affirmed the report of the local
officer. Sampson appealed again to the Secretary of the
Interior, who, on the 11th day of July, 1863, reversed these
decisions, and awarded the land to Sampson. The sole
ground of the secretary’s decision, is the fact that Smiley
had, in 1857, filed on another tract of land and was by the
act of March 34, 1843, 5 U. S. Statutes at large, 619, forbid-
den to file on another tract. He did not question the decision
of his subordinates, upon either of the four points to which
their investigation was directed. Now upon this state of
the record, it is proper to observe in the first place, that
the matter on which the case was determined by the Secre-
tary, was not referred to the local officers at all; it was
not an issue to be tried, and it was not tried before them ;
the Secretary’s decision on it was therefore ex parte, and
comes within the case of Lindsey v. Hawes, cited above,
and the other cases of the same class. But, furthermore,
all the questions of settlement and cultivation arising
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between Smiley and Sampson were determined by the local
officers and the commissioner in favor of the former, and
those decisions stand unreversed. In fact, as the Secretary
in his decision did not advert to the findings on these find-
ings of settlement and improvement, and placed his ruling
on another and disconnected ground, we are to presume
that on those questions, he concurred with his subordinates.
—Cunningham v. Ashley, 14 Howard, 383. Upon the
priunciples established above, we are constrained to adopt
the same view, and the whole case is narrowed down to
the proper construction to be placed upon the act of '43.

This is a question of law, upon which we are bound by
no opinion of the officers. Our inquiries are to be entirely
independent of such opinion, except as the reasons assigned
by the Secretary, and his high official position, entitle it to
respect.

When we say we are constrained to adopt the judgment of
the land officers upon the four questions enumerated by the
commissioner in his letter of the 24th of January, 1862, we
do not mean to intimate that we doubt its correctness. We
do not. Smiley’s account of earning the means and of
the purchase of the materials with which, and the manner
in which, he made the improvements on the tract, is too
specific, clear and decisive to be questioned. The alleged
discrepancy about the place in Virginia where he taught,
is of no consequence, as he is shown to have taught near
there. The material question is, did he earn the money by
teaching ? and disinterested witnesses show that he did.
His statement, too, showing that he was the head of the
family, and that the large family, consisting of an aged
father and four sisters, who were dependent to a large
extent upon him, is unquestionably true. Patrick, who
swears to the contrary, does not commend himself by his
candor, and evidently is trying to sustain his own, or, as he
prefers to put it, his wife’s interests. His statements can-
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not over-ride Smiley’s, whose account of the matter we
believe throughout. His testimony as to the continuance
of his residence on the tract, we think, is quite sufficient.
The house remained occupied by him or his tenant con-
tinuously. Here was his home when teaching in Iowa,
when freighting in the Platte Valley, when his sisters after
his father’s death were removed to Omaha, and here his
father’s grave is to this day. His absences were doubtless
occasioned by the efforts he had to make-to support those
who, for a long time, were dependent upon him. They
cannot deprive him of the rights which would not have
been strengthened under the law, by unintermitted resi-
dence. We are satisfied with the findings of the land
“officers, and adopt them as ours, not only by virtue of a
rule of law, but as our own convictions.

We are now brought to the consideration of the one
question of law which was decided by the Secretary of the
Interior, against Smiley.

The facts as shown by Smiley and undisputed, are these :
Smiley came to Nebraska in 1857, and settled upon the
lands now in question. Being desirous of securing lands
under the preémption law of September 4, 1841, he made
search for a proper tract, but experienced difficulty in find-
ing one, because all the lands in the vicinity were claimed
under the protection of the claim club. This club was an
organization composed of some hundreds of leading citi-
zens, which, by force in certain cases — by the use of most
violent force — prevented new comers into the territory,
taking under the act of congress, lands which its members
claimed, not by virtue of any actual possession, but simply
by joining it and entering on its records a minute of their
claim. These claims were 320 acres in extent, in oppo-
sition to the law which permitted a settler to take only
160 acres. The organization in its objects, measures and
operations was flagrantly illegal and vicious. Smiley,
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however, did find a tract of land, which was unoccupied,
and unimproved, and accordingly filed with the register of
the land office his written declaration of intention to pre-
émpt it. Before he had made any improvements or done
any other act, one Creighton who seems to have held con-
siderable bodies of land in the same way, came to him and
told him he held the land under the claim club, and
required him to withdraw his filing and claim thereto at
once, under pain of being taken in hand by that violent
and illegal association. Smiley being unacquainted with
these usages of the frontier, and with his rights under the
law, and desirous of avoiding any such trouble as he was
thus threatened with, readily withdrew his filing, did not
again assert any claim to the tract, and it was afterwards
preémpted by another party. Such in brief are the facts.
The statutes bearing on this question are these:

The 15th section of the act of 1841, is as follows:
‘“ Whenever any person has settled, or shall settle and
improve a tract of land subject at the time of settlement
to private entry, and shall intend to purchase the same
under the provisions of this act, such person shall in the
first case within three months after the passage of the
same, and in the last within thirty days from the date of
such settlement, file with the Tregister of the proper dis-
trict, a written statement describing the land settled upon,
and declaring the intention of such person to claim the
same under the provisions of this act ; and shall, where such
settlement is already made, within twelve months after the
passage of this act, and where it shall hereafter be made
within the same period after the date of such settlement,
make the proof, affidavit and payment herein required ;
and if he or she shall fail to file such written statement as
aforesaid, or shall fail to make such affidavit, proof and
payment within the twelve months aforesaid, the tract.of

land so settled and improved shall be subject to the entry
[S. C. N.] 6 4
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of any other purchaser.” This is the only provision in that
act requiring a declaratory statement to be filed.

It will be at once observed that the lands upon which
the filing is to be made under this act, are only such lands
as are subject to private entry. The provision is, “ When-
ever any person has settled, or shall settle and improve a
tract of land subject at the time to private entry.” The
requirement was limited to lands of that single class inten-
tionally, for some reason which seemed good to congress;
for the preceding section relates to lands not subject to
private entry, providing that the proof and payment shall
be made before the public sale. Congress had before its
attention the two classes of lands, and when it required the
filing of the statement, did so only in respect of one class,
and designedly did not do so in respect to the other.

The lands here in question were not-at the time of
Smiley’s filing subject to private entry. The facts about
that filing are these: In June, 1858, he offered his filing
to the register of the land office, but that officer refused to
receive it, because the land had been previously entered
under the act of 41, by one Mowrey, although the register
had previously decided against the validity of that entry.
On the 24th of July following, Smiley filed a caveat against
Mowrey’s entry, whereupon the commissioner ordered a
second investigation of its validity, which examination com-
menced on the 13th day of December, 1858, and was pro-
tracted till the 3d day of May, 1859. These proceedings
were entitled “Jokn A.>Smiley v. James A. Mowrey,”
the result was a decision of the register and receiver
adverse to Mowrey’s claims, which they communicated to
the commissioner by letter under date of May 19th, 1859,
A third and fourth trial before the local officers was had,
and then came on the investigation upon the four points
enumerated above, as directed by the Commissioner in his
letter of the 24th of January, 1862. At this last trial,
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Smiley offered and caused to be inserted in the record, a
declaratory statement dated back to his previous offer in
1858, and as a copy of the one then offered and rejected.
The declaratory statement offered by Smiley in June, 1858,
should have been received and filed by the register. His
excuse for his refusal was insufficient. Mowrey’s entry
was palpably fraudulent and clearly void. He had himself
so decided. That entry did not take the tracts out from
the body of the public lands. It was subject to the claim
of any other person.

It is a well established principle, that where an indi-
vidual in the prosecution of a right, does every thing
which the law requires him to do, and he fails to attain his
right, by the misconduct or neglect of a public officer, the
law will protect him.—Lytle v. Arkansas, 9 Howard, 333.

Smiley did all that was required of him in June, 1858,
when he prepared and offered to the register to be filed
his declaratory statement claiming these lands, under the
preémption law. The officer was guilty of misconduct in
refusing to receive the paper. Smiley must be protected
by law. But this is not all. From this time forth, he
pursued this land, immediately filing a caveat against Mow-
rey’s entry, which, by pretense of the land officer was made
to stand in his way, and then by successive investigations,
avoiding that entry, proving clearly his own right, and
following, to this hour, what must at times have seemed to
him an ¢gnis fatuus. He could not have done more, if his
filing had been accepted. The want of it under the cir-
cumstances did not seem in all these successive proceedings
in the land office, to have prejudiced his rights. We are
therefore to regard him as filing on the land in June, 1858.

Lands do not become subject to private entry until they
have offered at public sale, under the proclamation of the
president. Of these public sales the courts take judicial
notice. The first public sale of any lands in Nebraska, did
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not take place until July 5, 1859. At the time of Smiley’s
filing, these lands were not subject to private entry. The
11th section of the act of ’41, therefore did not apply to
them.- \

On the 3d day of March, 1843, congress passed an act
entitled '* An act to authorize the investigation of alleged
frauds under the preémption laws, and for other purposes;”’
the 4th and 5th sections of which are as follows:

“§ 4. And be it further enacted, that where an individual
has filed under the late presmption law, his declaration of
intention to claim the benefits of said law for one tract of
land, it shall not be lawful for the same individual at any
future time to file a second declaration for another tract.

«“§ 5. And be it further enacted, that claimants under
the late preémption law, for land not yet proclaimed for
sale, are required to make known their claims in writing
to the register of the proper land office, within three
months from the date of this act, when the settlement has
been already made, and within three months from the time
of settlement, when such settlement shall hereafter be
made, giving the designation of the tract, and time of set-
tlement ; otherwise his claims to be forfeited, and the tract
awarded to the next settler in the order of time, on the
same tract of land, who shall have given such notice, and
otherwise complied with the conditions of the law.”

This 5th section is the first and only provision of law
requiring the filing of a statement in writing of a claim
to the land, on the part of the preémptor of unoffered
land. It was under this section, that Smiley filed on these
lands.

The 4th section relates to lands upon which by the -act
of ’41, a preémptor was required to file, which lands, as we
have seen, were only such as were subject to private entry.
The prohibition of the law in a second filing is therefure
confined to those lands. The lands here in question not



SvprEME COURT OF NEBRASKA. 85

SMILEY v. SAMPSON

belonging to that class, the prohibition did not relate to
them. Smiley did notinfringe the law, by making a second
filing. The reason for the distinction between offered and
unoffered lands, for prohibiting a second filing upon lands
subject to private sale, and not doing so upon lands not
subject to private sale, is obvious upon a moment’s con-
sideration. Parties purchasing government lands at pri-
vate entry, do not generally go to the land and personally
examine them. They go to the land office for informa-
tion, where an examination of the plats shows the general
character and locality of the lands; almost always they
select the lands which they desire from information
thus derived. If they were to find a tract, which, from
such information, seemed desirable, but which had been
already claimed by a party under the presmption laws,
they would naturally decline to take it. If a person could
file on several pieces, he would prevent purchasers from
entering them, and sales would be greatly retarded and
interrupted. As the government by placing the lands in
market, indicates thereby its desire to sell, the filing by
one person on several tracts, operates to thwart the desires
and obstruct the interests of the government. Here is a
palpable mischief, which the 4th section of the act of ’43
was designed to prevent. )

On the other hand, unoffered land can only be purchased
by preémption, and can only be preémpted by a settlement
and residence on the tract, which must, or at least should
precede the filing ; for it is required to state the day of
settlement. Of course this necessitates a personal know-
ledge of the tract; and whether or not it has been previ-
ously settled upon by another. On going to the land office
the claimant finding a prior filing, knows whether it will
stand in his way; for, unless supported by a settlement, it
will be of no consequence. The prior filing unsupported
by settlement will not prevent his proceeding to secure the
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tract, by compliance with the law, and so he is not injured.
Nor is the government injured. It has not placed these
unoffered lands in market, but reserves them for actual
settlers. No injury is therefore sustained by one man’s
filing on more than one tract of such land. I think this is
the reason for congress making the distinction between the
two classes of lands, which has been pointed out above, in
well considered and carefully framed statutes. It seems
clear to me that there is no prohibition in them or either
of them of a second filing on unoffered lands; and there-
fore the fact of Smiley’s filing in 1857, did not affect his
right or capacity to secure to himself the benefits of the
act of ’41, when he filed on the lands here in question in
1858.

There is another view of the matter which may be taken,
and which conducts to the same result. The act of '43 was
passed to suppress certain frauds and mischiefs which had
grown up under the presmption laws, Its title, the most
. of its provisions and its whole frame indicates this. One
of the frauds doubtless was the very one which is aimed
at in the 4th section noticed above; that is, of persons
filing declaratory statements upon several parcels of offered
lands, whereby the government sales were retarded, and
these persons were enabled to extort from others, desiring
to purchase, sums of money, in order to remove the obstruc-
tion thus interposed. The facts of Smiley’s first filing
and his withdrawal of all claim to the land, so at that time
claimed by him, as they appear in the record and as they
are stated above, show, very clearly, that he did not do
what he did for any fraudulent purpose, nor to speculate
in the public lands; nor did any injury result to the gov-
ernment. On the other hand, he did what he was justified
in doing ; what any prudent man would have done under
the circumstances. The government could not protect him
in his rights against this violent and illegal claim club ;
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and it cannot now turn around and say, because it failed
of its duty in furnishing the protection to which he as a
citizen was entitled, he shall suffer.

The act of ’48 was passed to suppress frauds, and Smiley’s
case is not within the mischief aimed at.

It is a just, reasonable and necessary rule of statutory
construction, that the general words of a law are to be
restrained where it is clear that they were not intended to
extend to a particular act or thing.—Grotius de Equitatu,
C. 1, sec. 8, 2 Just. 43, 83. In fact statutes are to receive
at times a construction which may seem contrary to the
letter. The reason assigned is, that the lawgiver could not
set down everything in express terms, so as to meet all the
various exigencies of human affairs, and is by the necessity
of the case, compelled to use general terms, which include
in their natural significance many cases which were not in
the intention of the law-maker. So when such a case
avises, when it is clearly out of the mischief intended to
be guarded against, being out of the spirit of the law,
although within its letter, it is the duty of the judge to
limit the terms employed. The case of Jackson v. Collins, 3
Cowen, 89, furnishes an apt example. The statute prohibited
any sheriff or other officer, to whom any execution should
be directed, or any of their deputies, or any one for them or
either of them, to purchase any goods or chattels, lands
or tenements at any sale by virtue of any execution, and
declared all purchases made by them, or any of them, void.
The premises in question in that case, which was an action of
ejectment, had been sold by one deputy sheriff, on an exe-
cution issued under a judgment owned by another deputy
of the same sheriff, and was bid off by a third person, in
his own name, but in fact, as it was claimed, for the deputy
who owned the judgment, and was subsequently conveyed
to him by the purchaser. It was contended that the pur-
chaser was trustee of the deputy, and purchased the land
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for his benefit, and that for that reason the purchase was
void. Savaeg, Ch. J., held that although the purchase
came within the letter of the act, it could never have been
the intention of the legislature to have prevented a deputy
sheriff, when he was plaintiff in an execution from bidding
"in order to secure his money. “The object was to prevent
abuse — that the sheriff or his deputy should not be allowed
to become purchasers at their own.sales, and thereby be
induced to conduct corruptly in relation to them. But
surely it was never intended to place those persons in a
worse situation than others as to the collection of their own
demand. ¢ Whenever the intention of the makers of a
statute can be discovered, it ought to be followed with
reason and discretion in the construction of the statute,
although such may seem contrary to the letter./—Bac. ab.
til. Statute (1) 15 Jokn. 386, per Ch. J. THoMPSON. A thing
which is within the letter of the statute, is not within the
statute, unless it be within the intention of the makers.”
The same rule was applied in the case of The Mayor, dec.
of New York v. Lord, 18 Wendell, 131. The statute pro-
vided that when any building or buildings in the city of
New York, should be on fire, the mayor might direct or
order the same to be pulled down or destroyed, and that
upon the application of any person interestéd in any such
building, a jury should be called to inquire and assess the
damages which the owner of such building, or any person
having any estate or interest therein, had sustained by the
pulling down or destroying thereof. During the great fire
in December, 1835, a building owned by Rufus L. Lord,
and occupied by David N. Lord as tenant for a year, from
May 1, 1835, had been destroyed by being blowed up by
the order of the mayor, to prevent the spreading of the
conflagration. The tenant, D. N. Lord, had a large amount
of goods in the building which were destroyed with it.
He applied under the act for a jury, who assessed the
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damages of the owner at $7,168.50, and of the tenant as
lessee and for his goods, at $156,274.50. The question
was, whether the tenant was entitled to the indemnity
under the act. Chancellor WaLwoRTH in delivering the
opinion of the court, said: **In the language therefore,
of an eminent Scotch civilian, ‘ when the strict letter of the
law seems contrary to its spirit or to equity, judges ought
not so much to regard the proper or received signification
of the words, as that meaning which appears most conso-
nant to the design of the law.’—ZErsk. Inst. 81, tit. 1, §
52. And he bids fairest for a just interpretation, who
keeps constantly in view the mischiefs, or defects which
existed in the former laws, on the same subject, the reme-
dies which the statute has provided to cure them, how far
those remedies are proper, and what sense appears most
congruous to its subject matter and most agreeable to equity.
—Idem. § 58.

‘“In relation to the subject under consideration in this
case, the defects which existed in the common law were,
that where it might become necessary for the officers of
the corporation to destroy property of an individual to
prevent the ravages of a fire, no provision was made for
compensating the individual for his private property, which
was taken for the benefit of others, notwithstanding the
officers were protected from personal liability, when they
could show that the destruction of the property was neces
sary to produce the effect. They were, at the common law,
. bound at their peril to decide correctly as to such necessity,
to protect themselves from liability to make good the loss.
Although the legislature seem to have supposed that it
was only necessary to give to the officers of the corpora-
tion a discretionary power to pull down or destroy build-
ings, to arrest the progress of the fire, it can hardly be
presumed that they did not intend to extend this protec-
tion to the officers, as well as the compensation to the indi-
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vidual, whose property was thus taken or destroyed, to all
cases of destruction which were the necessary consequences
of a correct and judicial exercise of the power expressly
given by the statute. * * *

“The terms of the act appear sufficiently broad to give
to the owner or lessee of the building an assessment of
all the damages he has sustained by the pulling down and
destroying of such building, without giving him an oppor-
tunity to remove his goods therefrom. In such a case the
loss of the goods may be as legitimately considered a damage
sustained by the destruction of the building, as the loss of
the building itself. Both are equally within the spirit and
equity of the statute, and no reason can be assigned why
the individual whose property is thus taken and destroyed
for the preservation of the city, should not be compensated
as well for one part of the injury as for the other.—Dur-
raussean v. U. 8., Cranch, 307 ; U. Fisher, 2 Cranch, 358 ;
Lessees of Brown v. Plougher, 14 Peters, 178.

Many other cases both in England and America might
be cited in support of this view. And so it is at the civil
law. Dornet says (C. I. tl. I. § 2.), * where the hardship
or rigor of the law be not the necessary consequence of and
inseparable from it, but the law itself may have effect by an
interpretation which mitigates its rigor, courts may, as the
spirit of the law requires, depart from the rigor which the
letter of the law seems to demand, and follow rather its
spirit and true intendment, rather than adhere to a strict
and rigid interpretation.” .

St. Germain is thus quoted in Doctor and Student, 16 :
“In some cases it is necessary to leave the words of the law
and follow that which reason and justice requireth ; and to
that intent, equity is ordained, that is to say, to temper and
mitigate the rigor of the law; and so it appeareth that
equity taketh not away the very right, but only that which
seemeth to be right by the general words of the law.”
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Puffendorf thus expresses it: A true equitable con-
struction consists in showing by principles of natural good
sense, that a particular case is not comprehended in the
meaning of a law, because if it were so comprehended,
some absurdity would necessarily follow.” Applying this
rule of statutory construction to this case and our view
above expressed is fully supported. If the two acts of
'41 and ’43 taken together do in words forbid one person
to file twice a declaratory statement, as well on unoffered
as on offered lands, hecause by doing so the United States
or third party are in some way injured, yet these words
would be restrained so as to except from their otherwise
harsh and rigorous effect, the case of a person, who was, by
some power which he could not resist, compelled to aban-
don all the advantages of his first filing. Unless the case
be taken out of the operation of the words of the act, the
absurdity occurs of passing a beneficent statute for the
benefit of a meritorious person, and then, for no fault of
his, depriving him of that benefit. A law passed to sup-
press frauds is made to operate oppressively upon a party,
who has not voluntarily infringed it, and whose conduct has
injured no one.

There is another consideration which I will simply advert
to. Throughout this Territory in 1857, and 1858, and 1859,
persons did file a second and even a third declaratory state-
ment, upon unoffered lands. They were encouraged to do
0, by the land officers, who received one dollar for every
filing; and these officers were directed by the commissioner
of the general land office, to permit this practice, and to
permit parties making a second filing, to withdraw the
former one. I do not think the officer of the goverment
can by such a course, put a certain construction on the law,
and then when a party has been misled by it, ignore the
vule he has made. That savors too much of a fraudulent
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device, to be accepted as the practice of an enlightened
and free goverment.

The honorable Secretary was clearly wrong in holding
that Smiley exhausted his right under the preémption law,
when in 1857, he filed on one piece of land, and that
having withdrawn that statement under compulsion and
completely abandoned the tract, he could not file on the
lands here in question, and thus enjoy the privileges he had
not willingly forfeited.

Another ohjection not much insisted upon at the bar to
Smiley’s entry, is made in the record, and demands a brief
notice. It is that these lands had been selected as the site
of a city, and so were within the exceptions mentioned in
the act of 1841. The facts on this branch of the case are
these : There was a company known as the Sulphur Spriug
Land Company, which, under the protection of this Omaha
Claim Club, ¢ claimed” some four thousand acres of land,
and laid it out in town lots. By one means and another,
they induced many persons to build houses on these lots.
The only houses on this tract of one hundred and sixty
acres, was one built by Gant, 4 member and at one time
the president of the company, and those built by Smiley.
The company could not obtain title to the lands in any
way, except by hiring parties to preémpt under the act of
41, and deed to them. This tract was in 1857 presmpted
by one Mowrey under a contract previously made with this
company, to convey to it after his entry was made, for the
consideration of $150. This was in violation of the law
and of the oath he was required to take, when he made his
entry. It was perjury on his part, and subornation of
perjury on the part of the officers of this company. This
was the entry which first stood in the way of Smiley’s pre-
émption. In 1858, this company failed, and the forced
enterprise of building the town was abandoned. The bubble
burst.
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This tract never was selected as the site of a town, so as to
exclude preémptors from it. At the time Smiley claimed it,
no one objected to his claim, because it had been selected
as a town site.

From the case as thus made by Smiley in support of
his right of presmption of the lands in question, we must
tirn for a moment to the consideration of the facts shown
in sapport of Sampson’s right. Smiley claimed and insti-
tuted proceedings to secure these lands in the summer of
1858. In the following winter a trial was had in a matter
entitled “Jokn A. Smiley v. James A. Mowrey,” which
resulted in a decision of the local officers in Smiley’s favor.
The commissioner affirmed this decision. On the 21st day
of August, the commissioner directed another investiga-
tion in Smiley’s behalf, and at this time Sampson first
appears on the scenes. He came into the case, therefore,
not until after Smiley, by persistent efforts, had avoided
the fraudulent entry of Mowrey. On his arrival in the
Territory, without means, he rented a farm from the
Creighton above mentioned, some miles distant from this
tract, and rented the house thereon built by Gant. This
house, it is claimed, he bought from Gant, giving him his
note for $3,000. He never built any other house. Imme-
diately after, he, under the Secretary’s decision, obtained
this land, he conveyed nearly the whole of it to Tuttle, the
treasurer, and indirectly to Gant the president, and
Patrick, the donating committee of the extinct Sulphur
Springs Company, and to others, his witnesses and attor-
neys. We cannot doubt that this was all, as it had been
agreed, when this man first asserted a claim to the tract.
It was unquestionably one of those speculations, like that
previously entered into with Mowrey, into which all those
parties entered, or into which they were from time to time
admitted, as their services seemed to be required, in the
progress of these most extraordinary proceedings. They
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all evidently entered into the venture with their eyes open.
Not one of them is shown to have put a dollar in, not one
of them comes before us with a case having a single equita-
ble feature. On the other hand the record shows to our
apprehension as fraudulent a case as Mowrey’s, except that
he was shame-faced enough to leave the country as soon as
these parties had paid him  his price.” If it is not proven,
80 that parties unacquainted with the manner of doing such
things in new countries can see it, to us it is perfectly clear.
No injustice, no legal injury is done to these parties by
taking this title from them, and conferring it upon an early
settler, a bona fide preémptor, and a meritorjous claimant.

The decree of the District Court was right, and must be

Affirmed.
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Towsley v. Johnson.

.

[

. PRE-EMPTIONS: Object of restrictions. The several provisions of the pre-
émption act of September 4, 1841, as to settlement, cultivation, inhabi-
tancy, &c., were designed to secure permanent, actual settlers on the
public lands.

2, —: . Such a settler will not be deprived of the benefits of the act,
by giving to some provision of law a harsh and inequitable construction,
when applied to his case, unless the terms of the statute clearly and
imperatively require it.

8. ——: Priority. The first settler who has complied with all the provisions
of the law in good faith, is entitled to the land settled upon, whatever
any subsequent settler may do in respect thereof.

4. ——: Conveyances in fraud of the law. A person occupying a portion of
the public land under a supposed right, may, after such right fails, assert
a preémption claim thereto; and the fact of his having mortgaged his
supposed interest under the invalid claim, will not vitiate his preémption
right.

5. ——: ——. Nor will conveyances of the lands after he has preémpted
them, invalidate his entry.

6. ——: Town improvements. Surveying a tract of public land and dividing
it into town lots, making a plat of it as a town, and building one house
on one lot, are acts insufficient to impress upon it the character of a town,
so as to withdraw it from the operation of the preémption law. And
especially 8o, after the design of building the town has been abandoned.

7. Smiley v. Sampson, ante, followed.

8. EsrorpeLs must be reciprocal.

This is an appeal from a decree, rendered by Mr. Justice
CRroUNSE, sitting in the District Court for Douglass county.

It was a bill in chancery, filed by John W. Towsley,
against these appellants, to recover the legal title to the
premises in question. The record shows the following
facts :

Towsley, being the head of a family and a citizen of the
United States, and never having enjoyed the privilege of
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preémpting any part of the public land, unless he did so
under the circumstances hereafter stated, and not being
the proprietor of three hundred and twenty acres of land,
and not having quit or abandoned his own land to reside
on the public land, on the 15th of June, 1858, settled upon
the west half of south-west quarter of section 3, in town-
ship 15, north range 13, east of the 6th principal meridian,
and has ever since inhabited the same. These lands, and
also those adjoining, that is to say, the west half of north-
west quarter of section 10, in the same township and range,
were not, in any manner, nor for any purpose, reserved by
the government, nor included within the limits of an
incorporated town, nor, save as is hereafter stated, selected
as the site for a city or town; nor were they occupied for
the purposes of trade; nor were any known salines or
mines situated thereon. Prior to the day aforesaid, he
built a dwelling house and out-houses on said lands, at a
cost and of the value of over $1,500; and during that
year he broke, and has ever since cultivated them, and
being . entirely unimproved and vacant when he entered
upon them, he, by his improvements and cultivation, has
converted them into a good, substantial, husband-like farm.

On the 15th of August, in said year, he tendered to the
register of the United States land office at Omaha, his state-
ment of intention to preémpt the said premises, under the
act of 4th September, 1841 ; and requested that officer to file
the same ; but this was refused ; because, as was alleged,
the lands had been previously entered by one Bennett, as
a mail contractor. Bennett’s entry was illegal and void;
and was shortly afterwards so declared by the Secretary of
the Interior, and was accordingly set aside and canceled.

On the 4th of February, 1859, Towsley filed with said
register the statement previously tendered by him.

One Kountze claimed the second above described lands
under said act, and a settlement thereon prior to Towsley.
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The question.of their respective claims was, after protracted
proceedings in the land department, determined in favor of
Kountze, on the ground that he was the first settler ; and
it was then, that is, on the 22d day of August, 1862, decided
by the said department, that Towsley was entitled to the
lands first above described.

On the 5th of October, 1860, the appellant, Johnson,
removed from a place about a mile distant, on to the lands
so adjudged to Towsley, a small house worth about $200,
and fenced a small enclosure. The house was easily remova-
ble; and it is charged that it was intended to be only tem-
porary. This house he and his family have, at different
times, lived in; but, as is alleged, only for brief periods,
when the varying decisions of the land department seemed
to render it necessary, in order to enable him to secure the
land under the preémption law. During most of the time,
he has actually lived in Omaha; where he has carried on
business as a photographer.

On the day of his said alleged settlement, Johnson filed
with the register, his declaratory statement of intention to
preémpt these lands. In that year, also, the respective
claims thereto of Towsley and Johnson were investigated
by the local office, and the matter determined in favor of

the former, and this decision was affirmed by the commis-
sioner of the general land office.

On the 20th day of September, 1862, he took the pre-
scribed oath, and entered the land, and received the patent
certificate therefor.

Thereafter, he proceeded to make further improvements
at the cost and of the value of $3,000.

The dispute between Towsley and Johnson having been
by the latter carried by appeal to the Secretary of the
Interior, that officer on the 11th of July, 1863, decided that
Towsley’s entry was illegal, for the sole reason that on the
2d of April, 1858, he had filed on another tract in the

[S. C. N.]| 7
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Brownville district. The facts connected with this matter
were these: Immediately after making this filing, he
returned to Douglas county for his family, with the purpose
of removing them to the lands so filed upon. But, soon
afterwards, he broke his arm, by which accident he was
disabled from going to Nemaha county. On his recovery,
he went there and found that one McArthur had settled
upon and preémpted them. Towsley went to the land office
at Brownville, and asked the officers there, what course to
pursue. He was advised by them to abandon his claim.
because he could not recover the land, and his rights under
the law to preémpt another tract were not compromised by
what he had done. Accepting this advice, he abandoned
the land and his claim thereto, and so told the officers;
and has never since alleged any interest therein.

Repeated efforts to obtain from the Secretary a recon-
sideration of his decision, and also a reference of the mat-
ter to the Attorney General, were unsuccessful, and resulted
only in the statement by the land department, that if the
decision was erroneous the remedy would be granted in
the local courts.

Afterwards Johnson effected his entry, upon which a
patent was issued to him. Parts of the premises he after-
wards conveyed to the other appellants, who were impleaded
to the amended bill.

In 1856, the Sulphur Springs Land Company, claiming
the land in dispute, together with several thousand acres
adjoining, surveyed them into lots and streets, with the
view of building thereon a town, to be known as Saratoga.
It built a hotel near the lands in question, and also laid
the foundation of another hotel. It also gave to parties
building houses on these lands, parcels of ground propor-
tionate to the value of the improvements made by them;
and Towsley himself first went upon the tract, under some
agreement of this character with the company. It is alleged
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that when Towsley built his house, the lands here claimed
by him, were occupied as the town site of Saratoga.

J. 1. Redick, for the the appellant Johnson.
J. M. Woolwortk, for the appellee Towsley.
Muson, Ch. J.

If we reverse this decree, we shall drive from these
premises, a citizen who has, with his family, lived and made
his home upon them for more than ten years ; who entered
upon them when they were raw prairie, and opened upon
them a farm ; who has gone on year by year adding to his
improvements, until now his farm-house, his barns, his
fences, his implements of husbandry, his cultivated fields,
his crops, attest not only his industry and thrift, but his
honest intention, at the first, and thence down to this day,
‘0 make here, for himself and his family, his home.

If we reverse this decree, we shall take from this citizen
this home of his, and these improvements of his hands,
and give them to a man who never permanently made a
home here, and who from first to last, has not expended
in money or labor-but the merest trifle.

Towsley’s original claim of preémption to these lands
was, bona fide, to secure them under the beneficent pro-
visions of the law, solely for himself. Johnson’s claim
was with the view from the first of getting them, not for
himself alone, but for himself and others ; and not for his
permanént home, but to speculate in them. The improve-
ments of the former have cost at least $5,000; those of
the latter have not cost as many hundreds. The former
has put one half of the premises in the highest state of
cultivation. The latter never cultivated but one acre,
and that but for a single season, in a melon patch. Tows
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ley has amply, honestly, in spirit, if not in the letter,
complied with and entitled himself to all the benefits of
the law. Johnson, if he has met its easy requirements in the
letter, has not even tried to comply with the spirit of the
act.

And we are urged to lend ourselves and the processes
of this court of justice and equity to this measure on a
ground merely technical. For the objections urged to
Towsley’s rights are not matters arising between him and
Johnson, by reason of which the latter has any personal
complaint against the former. They are not objections,
which, if well founded in fact, would work any injury to
the government. The object, and the sole object of the
guards thrown around the privilege of preémption by the
law, is to secure on the public lands, actual permanent
setters. Such was Towsley. So that the object of the
law was in his case fully subserved.

If there be some express positive provision of the law
which he has not complied with, or which he has violated,
of course it must be applied, and he must bear the conse-
quences of his neglect or disobedience of it, even though
those consequences be so unhappy and so unequal as to
give his home to one who did not build it, and who has
done nothing to deserve it.

But a provision of law to have that effect, must be clear
in its terms, and imperative in its demands.

Towsley settled on these lands in 1857, and asserted his
preémption right thereto, in 1858. Johnson did not settle
on them, nor assert any right to them until 1860. Tows-
ley being thus the first settler, if he has in all respects
complied with the law, is entitled to the lands, without
regard to anything which Johnson may have done. We
have then to consider his rights first. And inasmuch as
the record shows too clearly to admit of question, that his
settlement on the premises was very early in the history
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of this Territory, and his claim under the preémption law
ante-dated his adversary’s two years, and inasmuch as his
continued inhabitancy and extended and valuable improve-
ments are in no particular assailed, I shall content myself
with a brief consideration of objections urged against his
claims to the lands.

The first objection urged against him is, that in conse-
quence of the manner in which he went- into possession of
the premises, Towsley is estopped to allege any preémp-
tion—right to the premises. The circumstances of this
branch of the case are these :

In 1856, the Sulphur Springs Land Company was formed
for the purpose of building a town on these and the adjoin-
ing lands. For this purpose, they laid claim to some 4,000
acres ; that is, they asserted that they had possession of,
and were able and ought to keep others out of the posses-
sion thereof. For this, there was no law ; indeed the laws
of congress forbade this. A part of this immense body
they laid out into lots as a town. The lands here in ques-
tion were so laid out and divided. The means by which
they sought to populate this paper town, was to agree to
give to any party who would build on one or more of these
lots the title thereto, when the company should acquire it.

The lands here in question were thus laid off, and an
agreement of this character was made by the company with
Towsley. That is, the company agreed to make to him the
title to two lots, when he should build a house of certain
dimensions thereon. Towsley built the house, it being the
farm-house, in which he has ever since lived. The company
acquired a title to the lands by virtue of a preémption entry
thereof, made by one Bennett as a mail contractor. But it
does not appear that it ever conveyed to Towsley the two
lots according to its agreement. This may not be material,
for shortly afterwards this preémption entry of Bennett's
was set aside by the Secretary of the Interior, as illegal and
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void. The company was thus disabled to perform the
agreement on its part. Besides, the title, which by means
of fraudulent preémptions, it had acquired to other lands,
was also vacated, and it was left without means. It became
insolvent and went out of existence.

It was at this period - that Towsley asserted his preémp-
tion—right to these lands. There is no pretence for saying
that his previous dealings with this company stood in the
way of his doing so successfully. So far as the technical
doctrine of estoppel is concerned it cannot avail Johnson,
for he is a stranger. Coke says (Co. Litt. 352, a): “Every
estoppel ought to be reciprocal, that is, to bind both parties ;
and this is the reason, that regularly a stranger shall neither
take advantage, nor be bound by the estoppel.” Nor had
the land been selected as the site of a city or town, and
thereby taken out of the preémption act. The only
improvement on the tract was made by Towsley. The
building of a hotel on an adjoining tract did not and could
not affect the character of these lands. With the company,
the project of building a town failed, and he was left the
sole occupant of the land. The previous survey into lots
by an exploded company, and a single dwelling house, are
quite insufficient to impress upon an otherwise vacant tract
of eighty acres, the character of a city, or to withdraw it
from the operation of the preémption law ; especially after
the town enterprise was abandoned. Left by this company
without any title to the lands, it would be unjust in the
extreme, to deny to Towsley the only means of acquiring
a title, and saving the $1,500 which he had expended in
building thereon.

Another objection urged against this preémption right
is, that by a previous filing on another tract, the claimant
exhausted the privilege conferred upon him by the law.
In the case of Smiley v. Sampson, ante 56, this question
was fully considered and decided. It is, however, right
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to refer here briefly to the circumstances of this previous
filing.

When he saw that the enterprise of the town was about
to fail, Towsley went to the southern part of the Territory
to find land which he could preémpt. Having found a
tract answering his purposes, he filed in the proper land
office his declaratory statement of intention to preémpt the
tract ; and, without making any improvements, returned
to his home for his family, and to effect his removal. While
at home, he broke his arm, and was thus laid up some
weeks. As soon as he recovered he returned in company
with his hired man to the tract, when he found it occupied
and already preémpted by another. He applied to the
land officers for advice as to the course which he should
pursue. They told him that he could not secure the land,
were he to contest the entry already made, and that he had
better abandon his claims thereto, and that his filing would
not invalidate any subsequent entry under the preémption
law which he might seek to make. Acting under this
advice, he did abandon his claims to the land, and has never
since in any way asserted them. He returned home, and
then laid claim to this tract. His whole conduct was open,
ingenuous and fair. It commends him to our good opinion
in every point of view. To say that such conduct shall be
held to operate to deprive him of his right to these lands,
is unreasonable.

On the question of our jurisdiction in this case, we refer
to our opinion in Smiley v. Sampson.

Another objection to his claims here, is that Towsley con
tracted to convey the tract to McConihe, and in fact did
convey a part of it to him; and in so doing, disqualified
himself from preémpting it. - The facts do not support the
position. Before asserting any preémption claim to the
tract, while he expected to get two town lots from the Sul-
phur Springs Land Company, he mortgaged them to Mec-
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Conibe. But this evidently did not qualify his preémption
right. Between the date of his filing and the time he
proved up, he made no conveyances. Conveyances made
afterwards, whatever they were, if standing alone, do not
show a previous contract. And the circumstances of his
several mortgages and deeds clearly exclude the idea of
any such contract. This objection is not well taken.

I have now considered each one of the objections urged
against Towsley’s preémption right. They are none of
them of any force. They do not either singly or all
together displace the strong equity of his claim. It gives
me satisfaction to find that he holds his home by sanctions
of the law of the highest obligation, as well when regarded
technically, as when regarded equitably. The flimsy claim
of Johnson cannot prevail against his solid rights.

The decree of the District Court is affirmed with costs.

Decree affirmed.
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Orr v, Seaton.

. PrePARING BEOORDS. The attention of counsel is called to the necessity
of seeing to it, that proper orders are entered in the records of the Dis-
trict Court, and that full transcripts thereof are brought to the Supreme
Court.

2. Pracrice: Time to answer. When, to a defendant in defsult for want of
answer, the time is given which is fixed by statute, he has to the third
Monday following, to answer, and no longer.

8. ——: Objecting to service. A defendant who has answered, although his
answer has been stricken from the files, and who has applied to the court
for leave to answer over, has appeared to the action, and cannot object to
the form of the process.

4. ——: Opening a default. Whether a default shall be opened, is a question
addressed to the discretion of the court. The Supreme Court will not
interfere with its exercise, unless it is oppressive.

W. H. James, for plaintiff.
J. M. Woolworth, for defendants.
CROUNSE, J.

This is a suit in equity in which an appeal was taken to
the Supreme Court of the Territory, from a decree rendered
by his honor WiLLiam F. Lockwoop, formerly one of the
district judges, at the June term of 1866, for Dakota county.

The bill was filed to foreclose a mortgage given by the
defendant Seaton, to secure the payment of certain promis-
sory notes, and to have its lien declared prior to that of
certain mortgages and judgments of the other defendants,
given by and obtained against said Seaton, subsequent to
the making and recording of the plaintiff’s mortgage.

The defendants were all non-residents, and service was
made by publication. The time specified in the published
notice for the defendants to answer was the 9th day of
October, 1865. The proof of the publication was not filed
until the 7th day of November, of the same year.
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‘The defendants by answer filed the 5th day of January,
1866, recite their liens and allege such informal and
improper recording and indexing of plaintiff’s mortgage, as
should postpone his lien to those of the defendants.

The record transmitted to this court contains much that
is unnecessary to enable the court to pass upon that which
only can be reviewed properly here, and fails to show other
important orders made, evidently by the court, leaving
them to be inferred by us by reference to the record pre-
sented. '

The record shows an answer filed long after the time for
answering had expired, a motion made to strike such answer
from the files, and a subsequent default and judgment or
decree, without an order striking the answer out as asked
for; leaving this court to infer that it was so stricken out,
by reference to certain affidavits filed and applications made
by the defendants, at the June term following, for leave
to answer. Allusion is made to this here, to suggest to
attorneys the importance of attending to the entry of every
material order made at the trial, and of seeing that the
record presented to this court contains them.

It appears, however, that on the 9th day of June, 1866, on
motion by the defendants, an order was made *that the
defendants be allowed the time fixed by statute within
which to file their answer from this date.” The statute in
cases of personal service fixes the third Monday after the
date of the return of the subpcena, and where publication
is made the same time is given after completion of service.
This would make the 25th of June the last day given in
which to file an answer. The defendants gave the order
another interpretation, claiming that the full time of the
publication of the notice and the time thereafter -given
should be allowed them, being some weeks more than by
the other computation.

The Court took the former view of the order, and on the
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28th of June permitted a default to be entered, and on the
29th rendered ‘its decree.

On the same day the defendants move to set aside the
default for the reason that it was taken before the time for
answering had expired, and further that no internal revenue
stamp was placed upon the published notice.

As to this second point, it appears that a revenue stamp
was placed on the proof of publication and allowed tc
remain. The defendant had, as early as January 5th,
answered generally without any objection as to regularity
in any regard; and although this answer was struck out,
still the defendants by their own application had asked and
received permission to file an answer in a given time, and it
is now too late to interpose any objection of this character,
even though the point were tenable had it been taken in
time. _

As to the other point, the parties defendant had made
an appearance, and were before the court at the time of
making the order. It was but reasonable to treat them
for all purposes thereafter as resident defendants, and the
most natural construction to be put upon the order made,
and that most likely to be in contemplation of the parties,
was that given by the court. The granting of the order,
then, to open the default, was a favor to the defendants
resting in the discretion of the courts, and where this is
not abused, this court will not interfere.

The defendants had been in default once before; and we
can see nothing unwarranted in the court on this second
application, refusing to allow the defendants to interpose
an answer, which, if it obtained, must prejudice a just
claim of plaintiff by reason of some neglect or mistake of
the recording officer.

The decree, in our opinion, is right, and must be afﬁrmed

Decree affirmed.
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Sands v. Smith.

1. LEx Loc1 0ONTRACTUS. An agreement for a loan of money was made in New
York, and the money advanced there : a note dated in Nebraska, payable
in New York, and a mortgage on lands in Nebraska were given to secure
the debt : keld, that the circumstance that the note was made and dated
in Nebraska, was immaterial ; the note was but an incident to the agree-
ment. The contract is to be governed by the laws of New York.

Sands sued Smith and others upon a promissory note,
dated at Omaha in Nebraska, payable in New York city,
for $5,000 and interest, at 21 per cent per annum.

In his answer, Smith set out ¢n hec verba the usury laws
of New York, which make void securities given for a loan
of money, by which interest at a higher rate of interest
than 7 per cent per annum, is received. He then alleged
that before the making of the note, it was “in the said
State of New York, corruptly and against the said law of
the said State, agreed by and between the said plaintiff
and the said makers of the said note and mortgage, that
the sald plaintiff should lend and advance to the said
makers $5,000, and that he, the said plaintiff, should for-
bear and give day and days of payment of said sum, as in
said note is provided, from said day, and that the said
makers of said note and mortgage, should for the forbear-
ing and giving of day of payment as aforesaid, give and
pay to the said plaintiff, 21 per cent per annum upon said
sum of $5,000 so lent and advanced as aforesaid ; and to
secure the re-payment of said sum and interest at the rate
of 21 per cent per annum, the said makers of said note
should make and give to said plaintiff, and he should
receive the note and mortgage in the petition mentioned ;
and that in pursuance and part performance of said corrupt
agreement, the said makers of said note and mortgage did
make, execute and deliver the same to said plaintiff, and in
further pursuance and part performance of said corrupt
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agreement the said plaintiff in said State did lend and
advance to said parties, said sum of $5,000; that said
agreement was entered into as aforesaid, and said sum paid
over and advanced as aforesaid in said State of New York,
contrary to the above recited law thereof, whereby, and by
. force whereof, the said note and mortgage are wholly void.”

No reply was filed. The cause was tried on the plead-
ings. A judgment was rendered for the plaintiff, interest
being allowed at 7 per cent per annum. Smith brought
this petition in error to reverse the judgment.

J. M. Woolworth, for plaintiff in error.

1. In the State of New York this note is usurious and
‘absolutely void, and will not sustain an action. See the
statute of that State, in-the answer.—Jackson v. Packard, €
Wend. 415; Hammond v. Hopping, 13 Wend. 505, 511.

II. Being thus void where the contract of loan was made
and the money advanced, and where it is payable, the note
is void here, and will not sustain this action ; and this, upon
the principle that the lex loci contractus controls the validity
of the contract, wherever the contract is sought to be
enforced.—2 lent’s Comm. 455 ; Story on Conf. of Laws,
8§ 272, 317-340 ; Curtis v. Leavitt, 15 N. Y. 9, 227, 296 ;
Qutler v. Wright, 22 N. Y. 472, 480-9 ; Fanning v. Con-
sequa, 17 John. 511, 518-9 ; Andrews v. Pond, 13 Deters,
65, 78 ; Slocum v. Pomeroy, 6 Cranch, 221 ; Bellv. Bruen,
1 How. 169, 182 ; Cooper v. Harl of Waldegrave, 2 Bea.
982; Rothschild v. Currie, 1 Q. B. 43; Thompson v.
Powles, 2 Stmons, 194 ; Hyde v. Goodnow, 3 N. ¥. 266 ;
Jewett v. Wright, 30 N. Y. 259.

IIL. The case is not taken out of the rule, by the cir-
cumstance that a mortgage upon lands in Nebraska was
taken as collateral security.—Story on Conf. of Laws, §
287 ; Chapman v. Robertson, 6 Paige, 627; De Wolf v.

-
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Joknson, 10 Whea. 367, 383 ; Andrews v. Pond, 3 Peters,
65, 78-9.

IV. The fact that the note is dated at Omaha does not
change the case, because, the contract of loan having been
made in New York, and that State baving also been made
the place of performance, the presumption arising from the
date, as to the place of making the contract, is rebutted ;
and the fact is proved to be a mere device to cover the
usury.—Pratt v. Adams, 7 Paige, 615, 636-7; Armstrong
v. Toler, 11 Whea. 258, 271; Curtis v. Leavitt, 15 N. Y.
9, 53, 178 ; Jewett v. Wright, 30 N. Y. 258.

Redick and Briggs, for the defendant in error.

I. It was competent for the parties to contract for the
highest rate of interest, allowed by the laws of either
Nebraska or New York, because the note was dated in one
State, and was to be paid in another.— Andrews v. Pond,
13 Peters, 65; Miller v. Tiffany, 1 Wallace, 298 ; Curtss
v. Leavitt, 15 N. Y. 9.

II. The loan having been secured by a mortgage upon
lands in Nebraska, the contract will be governed by the
laws of that State.—Depeau v. Humphreys, 20 Martin, 1 ;
Chapman v. Robertson, 6 Paige, 621.

CROUNSE, J.

From the pleadings as presented by the record, there is
no question but that the agreement for the loan of money
expressed in the note in suit, with its terms as to rate of
interest, time and place of re-payment, was made in the State
of New York, and the money there advanced. The cir-
cumstance that the note was made in Omaha, Nebraska,
where, at the time, there was no limit to the amount of
interest that might be agreed upon by the parties, is relied
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on to save the note from being declared void under the
laws of New York relating to usury, as set out in the answer
of the defendant in the court below. This, it is contended,
makes it a case where the contract is entered into at one
vlace to be performed in another, giving the parties liberty
to contract for the highest rate of interest allowed by the
laws of either.

The fallacy of this argument consists in compounding
the contract with the note. It is distinctly charged that
the note was executed in pursuance of the agreement made
in New York. When that agreement was made, and the
money there paid over, the rights and obligations of the
respective parties attached ; the note was but evidence of
the agreement. Had the note expressed but lawful interest
of New York, with the understanding between the parties
that the remaining fourteen per cent interest was to be paid
as fixed upon when the law was made, the note would be
so related to the contract that because of the illegality of
the original agreement, no action could be maintained in
New York, upon it.—Merrills v. Law, 9 Cow. 65; Macom-
ber v. Dunham, 8 Wend, 550; 13 Wend, 505. So, on the
other hand, had the agreement in New York, been for law-
ful interest, a note given subsequently, expressing a greater
interest, would be declared void, while the original agree-
ment would stand.—2 Pars. on Con. 4th ed. 392.

These illustrations are given to show that the original
agreement is to be considered in the solution of questions
of this character. The note is but an incident. In Hasford
v. Nichols, 1 Paige, 220, where a contract for the sale of
land in New York was made between two citizens of New
York, one of whom removed to Pennsylvania, where the
contract was afterwards executed, by giving a deed, and
taking a mortgage of the premises to secure the payment
of the purchase money, in which mortgage the New York
rate of interest was reserved, which was greater than that
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of Pennsylvania, it was held that the giving the deed aud
taking the mortgage was only a consummation of the origi-
nal contract made in New York, and that the mortgage was
not void for usury.

Here, then, we have a contrdct both made, and to be
performed in the State of New York, and being void by
the laws of that State, must be so here.

The cases urged upon the attention of the court by the
counsel for defendant in error, have no application.—
Depeau v. Humphreys, 20 Mart. La. 1,is a case where a
note was given in New Orleans, payable in New York, with
the legal interest of Louisiana, being ten per cent, while
that of New York is but seven. There it was held by the
Supreine Court of Louisiana, that the contract being made
in Louisiana, and to be performed in New York, the parties
might stipulate for the interest of either State. This case
is sustained by Pecks v. Mayo, 14 Vi. 33 ; and Chapman
v. Robertson, 6 Paige, 627, while it has the disapproval
of Justice Srory.—Conf. of Laws, § 298.

Having concluded, that in the case under consideration,
the contract was not made in Nebraska, it is unnecessary to
consider the case just cited. :

The contract of the parties being void by the laws of
New York, no action will lie here on the note given under it.

The judgment of the court below must be reversed.
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Verges v. Roush.

1. Power of court to enlarge the time within which an appeal shall be perfectea
Courts do not possess any power to enlarge the time within which the
transcript of the record of the. District Court shall be filed in the Supreme
Court, in order to perfect an appeal from the decree of the former court,
when the legislature has limited the time within which it shall be filed,
and provided as a consequence of failure to do 80, that the decree shall
stand and be proceeded on, as if no appeal had been taken.

This was a suit in chancery for the foreclosure of a
mortgage. A decree of foreclosure was entered on the
Ist day of November, 1866. Notice of appeal was filed
the next day. The transeript of the record in the District
Court was filed in the Supreme Court, on the 7th day of
September, 1867.

A motion was made to dismiss the appeal, because the
transcript was not filed in this court, within six months
from the filing of the notice of appeal in the District Court.

Section 774 of the Revised Statutes requires the appeal-
ing party to file a written notice of appeal with the clerk
of the District Court, within thirty days from the rendition
of the decree of that court.

Section 777 requires the appellant to file in the Supreme
Court a certified transcript of the proceedings in the Dis-
trict Court, within six months from the filing of his notice
of appeal ; and provides that on failure to do so, the decree
of the District Court shall stand and be proceeded in as if
no appeal had been taken.

Redick and Briggs, for the motion,
C. H. Brown, contra.

Mason, Ch. J.

The statute required this transcript to be filed within
six months from November 2d, 1866, and provides as a
[S. C.N.] 8
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consequence of default in this particular, that the appeal
should be entirely disregarded. The rule in respect to
matters of practice is, that the court possesses no dispensing
power, when the legislature has spoken. Thus where a
statute declares that a judge at chambers may direct a new
trial, if application is made within ten days after judgment,
it has been held, that he could no more enlarge the time,
than he can legislate on any other matter.—Seymour v.
Judd, 2 Comst. 464 ; Eldridge v. Howell, 4 Paige, 457.
In this case, the legislature not only limited the time
within which the appeal should be perfected, by the filing
of the transcript, but also fixed the consequences of the

neglect to do so, within the time limited. We cannot
enlarge the time, nor prevent the consequences.

The motion is sustained and the appeal dismissed.

Appeal dismissed.
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Jameson v. Butler.

1. Conrixuaxcr. The affidavit for the continuance of a cause, to procure the
evidence of a co-defendant, is fatally defective, if it does not state the
testimony which the affiant expects will be given by the absent party.

2. ——: Querruling motion for. Whether the refusal to grant a continuance
can be assigned for error: quere?

8. CERTIFICATE TO DEPOSITIONS. A certificate to depositions, showing that
the witnesses were sworn to testify the truth, the whole truth, and nothing
but the truth, without naming the cause or matter in or about which they
were sworn, and showing the other facts prescribed by the statutes, is
sufficient.

4. CouNsEL’s oPINION. A written request to counsel for his deliberate legal
opinion, justifies him in preparing and forwarding such opinion in writing,

6. IxsTRUCTION TO JURY. It i3 mot error for the court to decline to give a
request for instructions to the jury, in the words of the request, if the
substance thereof is given in terms as favorable to the party.

8. Aomxcy. There is no relation or agency between a party forwarding a
written request to counsel for his opinion, and another party by whom the
writing is transmitted.

This action was commenced in the District Court for
Douglas county, by John A. Jameson against David Butler,
Thomas P. Kennard, H. G. Worthington and St. A. D. Bal-
comb, to recover $1.500 for a written opinion given by the
plaintiff to the defendants, upon a legal and constitutional
question, submitted to him by them. The request was
given in a writtten communication addressed by the defend-
ants to the plaintiff, in these words ;

“As the power of the governor in his proclamation,
convening an extra session of the legislature of Nebraska,
under section twelve of a