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1. Evidence: Verdicts: Appeal and Error. All conflicts in the evi-
dence and questions of the credibility of witnesses are for the jury
to resolve; a jury verdict may not be set aside unless it is clearly
wrong.

2. Trial: Directed Verdict. When, upon a jury trial, a defendant at
the conclusion of all the evidence moves for a directed verdict in
his favor or for dismissal, such motion must be treated as an ad-
mission of the truth of all material and relevant evidence admitted
favorable to plaintiffs, and plaintiffs are entitled to the benefit of
all proper inferences which can reasonably be deduced therefrom.

3. Contracts: Fraud. The essential elements required to sustain an
action for damages as the result of fraud are that a representation
was made as a statement of fact, which was untrue and known to
be untrue by the party making it, or else was made recklessly; that
the misrepresentation was made with the intent to deceive and for
the purpose of inducing the other party to act upon it; and that such
party did, in fact, rely upon the misrepresentation and was induced
thereby to act to his injury or damage.

A disclaimer clause is relevant in determining
whether a claimant relied on the false representation disclaimed in
the clause:; however, the disclaimer is ineffective to preclude the
trier of fact from considering whether fraud induced formation of
the bargain.

5. Vendor and Vendee: Fraud. As between a vendor and a pur-
chaser, where material facts and information are equally ac-
cessible to both, and nothing is said or done which tends to impose
on the purchaser or mislead him, the failure of the vendor to dis-
close such facts does not amount to actionable fraud; however,
where such facts are known to the vendor and he knows them to be
not within the reach of the attention, observation, and judgment of
a reasonably diligent purchaser, and they are such as would
readily mislead the purchaser as to the true condition of the
property, the vendor is bound to disclose such facts.

6. Fraud. One may make a misrepresentation by conduct as well as
by spoken words.

7. Contracts: Fraud: Damages. Generally, where there has been a
misrepresentation in the sale of real estate, the measure of dam-
ages is the cost of placing the property conveyed in the condition
represented, not exceeding the difference in value of the property
conveyed and the value of the property if it had been as repre-
sented.
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8. Verdicts: Appeal and Error. When a party has sustained the
burden and expense of trial and has succeeded in securing the deci-
sion of a jury on the facts in issue, he has a right to keep the benefit
of that verdict unless there is prejudicial error in the proceedings
by which it was secured.

9. Appeal and Error. Consideration of assignments of error in this
court is limited to those discussed in the brief.

Appeal from the District Court for Hall County:
JosepH D. MARTIN, Judge. Affirmed.

Denzel R. Busick of Luebs, Dowding, Beltzer,
Leininger & Smith, for appellants.

William A. Francis of Cunningham, Blackburn,
Vonseggern, Livingston, Francis & Riley, for appel-
lees.

KrivosHa, C.J., BosLaugH, McCowN, WHITE,
HasTInGS, and CaporaLg, JJ., and MoRaN, D.J.

CAPORALE, J.

The sellers of residential real estate, Mr. and Mrs.
Steven L. Schug, defendants in the trial court, ap-
peal from the $3,500 judgment entered pursuant to a
jury verdict in favor of the purchasers and plaintiffs-
appellees, Mr. and Mrs. Terry J. Flakus. We af-
firm.

The sellers contend, in summary, that the trial
court erred in (1) failing to sustain their motions for
directed verdict after the close of the evidence;
(2) admitting certain evidence with respect to cause
and damages; and (3) improperly charging the jury
with respect to the elements of fraud and the meas-
ure of damages.

The purchasers’ amended petition alleges that the
sellers ‘‘fraudulantly [sic] represented to Plaintiffs
that the lot and house in question was [sic] free from
underground water problems and that they [sellers]
had not experienced water problems in the base-
ment of the home.”” The amended petition alleges
the other elements of a cause of action for con-
tractual or promissory fraud, and prays for dam-
ages. The sellers deny the operative allegations of
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the purchasers’ amended petition, and allege that
the sale was based upon the purchasers’ own investi-
gation and not upon any representations made by
the sellers.

A jury verdict may not be set aside unless it is
clearly wrong, and all conflicts in the evidence and
questions of the credibility of witnesses are for the
jury to resolve. Diesel Service, Inc. v. Accessory
Sales, Inc., 210 Neb. 797, 317 N.wW.2d 719 (1982);
Kniesche v. Thos, 203 Neb. 852, 280 N.W.2d 907
(1979). Moreover, when, upon a jury trial, a defend-
ant at the conclusion of all the evidence moves for a
directed verdict in his favor or for dismissal, such
motion must be treated as an admission of the truth
of all material and relevant evidence admitted
favorable to plaintiffs, and plaintiffs are entitled to
the benefit of all proper inferences which can rea-
sonably be deduced therefrom. Popken v. Farmers
Mutual Home Ins. Co., 180 Neb. 250, 142 N.W.2d 309
(1966). Tested in accordance with these rules, the
salient facts are that the purchasers inspected the
premises in question prior to executing an offer to
purchase on June 10, 1979. During these inspections
the purchaser Mr. Flakus observed a sump pump in
the basement furnace and laundry room and a sand
point well in a basement storage room. A sand
point well is used both to lower the water table and
as a source of water. However, the basement had
been finished into a living area, and a sump hole lo-
cated in a walk-in closet under the basement stairs
and a sump hole in another closet had been con-
cealed prior to the purchasers’ inspections. The of-
fer to purchase was accepted by the sellers on June
19, 1979, following which the purchasers moved into
the home. They experienced damaging water in the
basement in April of 1980 and again during a tornado
in June of 1980. One of the concealed sump holes
was discovered by the purchasers after the April oc-
currence and the other following the June occur-
rence.
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The essential elements required to sustain an ac-
tion for damages as the result of fraud are that a
representation was made as a statement of fact,
which was untrue and known to be untrue by the
party making it, or else was made recklessly; that
the misrepresentation was made with the intent to
deceive and for the purpose of inducing the other
party to act upon it; and that such party did, in fact,
rely upon the misrepresentation and was induced
thereby to act to his injury or damage. GQGitschel v.
Sauer, 212 Neb. 454, 323 N.W.2d 93 (1982); Hauck v.
Samus, 212 Neb. 25, 321 N.W.2d 68 (1982); Erftmier
v. Hickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982);
Luscher v. Empkey, 206 Neb. 572, 293 N.W.2d 866
(1980).

The contract executed by the parties contains a
clause which provides: ‘‘This offer is based upon
my personal inspection or investigation of the prem-
ises and not upon any representation or warranties
of condition by the Seller or his agent.”” Based upon
our language in Camfield v. Olsen, 183 Neb. 739, 164
N.W.2d 431 (1969), the sellers argue that in view of
the disclaimer described above, the purchasers
could not have justifiably relied upon any represen-
tation which the sellers may have made. The
sellers are in error in this regard. Camfield was a
suit to foreclose the buyers’ equity of redemption un-
der an installment sales contract for the purchase of
a motel. In a cross-petition for damages the buyers
alleged the contract had been induced by false rep-
resentations. The agreement recited, among other
things, the number of times the buyers had stayed at
the motel; that the buyers had seen a newspaper ar-
ticle reporting a flooding of the motel; that the
sellers had informed the buyers the motel had
flooded on two previous occasions; and that the
sellers had instructed the buyers on how they
thought the motel could be cleaned if another flood
should occur. The agreement also stated the buyers
had personally and fully inspected the motel. It is
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true that in discussing the elements of fraud we said
a disclaimer clause is relevant in determining
whether a claimant relied on a false representation
disclaimed in the clause. We also said, however,
that the disclaimer is ineffective to preclude the
trier of fact from considering whether fraud induced
formation of the bargain. We also made the same
observations in the later case of Abbott v. Abbott,
188 Neb. 61, 195 N.W.2d 204 (1972).

A more recent case dealing with fraud with re-
spect to the sale of real estate is Hauck v. Samus,
supra. We ruled therein that the seller of real prop-
erty is not guilty of fraud as the result of a failure to
disclose material, latent defects which are unknown
to him. However, where the evidence shows that he
was aware of circumstances from which a reason-
able inference could be drawn that he either knew or
should have been aware of the fact that latent, de-
fective conditions existed, then he is liable to the
purchaser. See, also, Gitschel v. Sauer, supra;
Dargue v. Chaput, 166 Neb. 69, 88 N.W.2d 148 (1958).
The latter was an action to rescind a contract for the
purchase of residential property because of fraud by
misrepresentation and concealment of certain facts
relating to the condition of the property. Dargue
holds that as between a vendor and a purchaser,
where material facts and information are equally
accessible to both, and nothing is said or done which
tends to impose on the purchaser or mislead him,
the failure of the vendor to disclose such facts does
not amount to actionable fraud; however, where
such facts are known to the vendor and he knows
them to be not within the reach of the attention, ob-
servation, and judgment of the purchaser, and they
are such as would readily mislead a reasonably dili-
gent purchaser as to the true condition of the prop-
erty, the vendor is bound to disclose such facts. One
may make a misrepresentation by conduct as well
as by spoken words. See Haarberg v. Schneider, 174
Neb. 334, 117 N.W.2d 796 (1962), holding that the set-
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ting back of an odometer, leaving the manufac-
turer’s suggested retail list price attached to rear
window, and inserting the word ‘‘new’’ in the invoice
presented a jury question on the issue of fraud, not-
withstanding that the seller did not say to the pur-
chaser the car was new and made no statement as to
the number of miles the car had been driven.
Therefore, under the evidence in this case the jury
could have found that the concealment of the two
sump holes constituted a misrepresentation by con-
duct as to a material, latent defect known to the
sellers.

. The sellers argue, however, that the plaintiff did
not plead a misrepresentation by conduct or con-
cealment but, rather, pled oral misrepresentations.
It appears the sellers read Dargue to make some
distinction between the legal theories of misrepre-
sentation by words and misrepresentation by con-
cealment or conduct. Accordingly, the sellers urge
the trial court erred in instructing the jury con-
cerning fraudulent concealment. We disagree,
since we neither understand Dargue to make such a
distinction nor do we perceive any such distinction
to exist.

The phrase ‘‘fraudulantly [sic] represented to
Plaintiffs that the lot and house in question was [sic]
free from underground water problems’’ in the pur-
chasers’ amended petition may well have been sub-
ject to a motion to make more definite and certain.
However, no such motion was filed, and the lan-
guage is sufficiently broad to admit evidence con-
cerning concealment of the sump holes. In view of
the fact that evidence concerning the concealed
sump holes was properly admissible, there is evi-
dence concerning the element of a reasonable re-
liance upon the misrepresentations by concealment
or conduct sufficient to support the trial court’s in-
struction concerning fraudulent concealment.

We now move on to a consideration of the proper
measure of damages. Generally, where there has
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been a misrepresentation in the sale of real estate,
the measure of damages is the cost of repair, not ex-
ceeding the difference between the value of the
property conveyed and the value of the property if it
had been as represented. Fink v. Denbeck, 206 Neb.
462, 293 N.W.2d 398 (1980). The later case of Bibow
v. Gerrard, 209 Neb. 10, 306 N.W.2d 148 (1981), does
not refer to the need for comparing the cost of repair
to the diminished value because the misrepresenta-
tion related only to the number of acres involved.
Obviously, in such a situation there is no cost of
repair. Indeed, perhaps a clearer statement of the
rule is that where there has been a misrepresenta-
tion in the sale of real estate, the measure of dam-
ages is the cost of placing the property conveyed in
the condition represented, not exceeding the differ-
ence in value of the property conveyed and the value
of the property if it had been as represented. The
trial court gave the following instruction: ‘‘The
measure of damages is the difference in value be-
tween the property purchased if it had been as rep-
resented and its actual value.”” The instruction is,
as claimed by the sellers, erroneous because it does
not limit the recovery to the lesser of the diminished
value or the cost of repair.

The question becomes, however, whether the error
is prejudicial, for when a party has sustained the
burden and expense of trial and has succeeded in se-
curing the decision of a jury on the facts in issue, he
has a right to keep the benefit of that verdict unless
there is prejudicial error in the proceedings by
which it was secured. Sortino v. Paynter, 206 Neb.
348, 292 N.W.2d 916 (1980). We must therefore look
to the evidence in order to determine whether the
error was prejudicial to the sellers.

The purchaser Mr. Flakus testified that in his
opinion the property conveyed was worth $10,000 less
than if it had been as represented. Mr. Woodrow
Nelson, a construction supervisor and estimator
with at least 3 years’ experience in construction, in
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essence testified that although he could not guaran-
tee that installation of a drain tile system would
solve the problem, such a system could be tried as a
solution. The cost of installation would be $3,458.
Although evidence concerning the cause of the need
to replace certain items and the predamage value of
such and other items is lacking, the record does,
nonetheless, contain competent evidence as to the
cost of $1,018 for repairing the water-damaged dry-
wall and floor tile. It is clear, therefore, that the
court’s erroneous instruction on the measure of
damages did not prejudice the sellers.

We note the sellers assert the trial court erred in
allowing a ‘‘nonexpert to state an opinion as to the
cause of the water Plaintiffs allegedly experienced

.. That claimed error, however, is not dis-
cussed in sellers’ brief. Since consideration of as-
signments of error in this court is limited to those
discussed in the briefs, we do not address the ques-
tion. See, Neb. Ct. R. 9D(1)d (Rev. 1982); Neb. Rev.
Stat. § 25-1919 (Reissue 1979); Cockle v. Cockle, 204
Neb. 88, 281 N.W.2d 392 (1979); State v. Beckner, 211
Neb. 442, 318 N.W.2d 889 (1982).

For the reasons discussed above, we conclude that
each of the sellers’ assignments of error is without
merit and, accordingly, affirm che trial court’s judg-
ment on the verdict.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. DAVID JOSEPH
LAMB, APPELLANT.
330 N.W.2d 462

Filed February 11, 1983. No. 81-851.

1. Miranda Rights. Interrogation occurs when the subject is placed
under a compulsion to speak.

2. Miranda Rights: Confessions. Generally, statements made in a
conversation initiated by the accused are not the results of in-
terrogation and are admissible.
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Motions to Suppress: Appeal and Error. Factfindings by the trial
court on a motion to suppress will not be overturned on appeal un-
less clearly wrong.
Confessions. Intoxication is not conclusive on the issue of the
voluntariness of a statement.
Confessions: Appeal and Error. A determination by the trial
court that a statement was made voluntarily will not be disturbed
on appeal unless clearly wrong.
Convictions: Appeal and Error. A conviction will not be reversed
because of the admission of evidence not prejudicial to the defend-
ant.
Confessions: Right to Counsel. Spontaneous statements made by
the defendant, even after counsel has been requested, if not in-
duced by the police or if made during conversations not initiated by
the officers, are not “‘interrogation.”” The defendant must be sub-
jected to “‘interrogation” in order for the right to counsel to come
into play.
Right to Counsel: Waiver. The failure of the police to notify
counsel, even if aware of such representation, does not violate the
defendant’s sixth amendment rights to the presence of counsel
when the right has been waived voluntarily.
Jury Instructions. It is the duty of the trial court to instruct the
jury on the law of the case whether requested to do so or not. Fail-
ure to do so constitutes prejudicial error.

Alleged errors in instructions which are not prejudicial to
the complaining party are not grounds for reversal of a judgment
otherwise correct.

Homicide: Mental Competency. In order to prove the requisite
mental state for murder in the first degree, the State is required to
show a condition of the mind which was manifested by intentionally
doing a wrongful act without just cause or excuse and which is de-
fined as any willful or corrupt intention of the mind.

Criminal Law: Mental Competency. The test of responsibility for
crime is the defendant's capacity to understand the nature of the
act alleged to be criminal and the ability to distinguish between
right and wrong with respect to the act.

Criminal Law: Insanity. Insanity as a defense must be shown to
exist at the time of the offense.

Criminal Law: Mental Competency. The fact that a defendant
had some form of mental illness or defect does not by itself es-
tablish lack of responsibility.

Appeal and Error. Generally, consideration of a cause in this
court is limited to errors assigned and discussed.

Homicide: Photographs. In a homicide case photographs of the
victim are admissible, even if gruesome, if a proper foundation is
laid and they are received for purposes of identification, to show
the condition of the body, the nature and extent of the wounds, and
to establish malice or intent.
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17. Jurors. A juror who has indicated an inability to fairly and im-
partially determine guilt may be excused for cause.

Appeal from the District Court for Lancaster
County: DALE E. FAHRNBRUCH, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defend-
er, and Scott P. Helvie, for appellant.

Paul L. Douglas, Attorney General, and Mel
Kammerlohr, for appellee.

KrivosHa, C.J., BosLauGH, McCownN, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.

BosLAuUGH, J.

The defendant appeals from his conviction for first
degree murder and sentence to life imprisonment.
The defendant has assigned as error the denial of his
motion to suppress and the subsequent admission
into evidence of the challenged testimony; the
‘“‘death qualification’’ of the jury; the admission into
evidence of a photograph of the victim; and the giv-
ing of an instruction on the defense of intoxication.
The defendant has also assigned as error that the
verdict was contrary to the evidence and the law
and that the finding by the sentencing panel that an
aggravating circumstance existed was erroneous.

On July 14, 1980, the defendant shot and killed his
wife, Dell Lamb, at their trailer home in Lincoln,
Nebraska. After shooting his wife the defendant
shot and killed their two dogs. The defendant had
been drinking and had purchased the rifle used in
the shooting earlier that day. At about 5:22 in the
evening, the defendant called the long-distance op-
erator, who referred the call to the Lincoln police
dispatcher. The defendant stated that he had shot
and killed his wife. When the police arrived at the
home, Mrs. Lamb was dead. The defendant was
then taken into custody.

At the arraignment on the charge of first degree
murder, the defendant stood mute and a plea of not
guilty was entered. Later the plea was changed to
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not guilty by reason of insanity, and then to not re-
sponsible by reason of insanity. After a lengthy
trial the jury returned a verdict of guilty of first
degree murder. Following conviction, a sentencing
panel imposed a sentence of life imprisonment.

The assignment of error concerning the ruling on
the pretrial motion to suppress is directed primarily
at three statements made to the police by the defend-
ant after his arrest. The first statement was made
shortly after the defendant arrived at the police sta-
tion. Defendant had been taken to the station in a
police cruiser driven by Officer Shurtleff. During
the ride the defendant made remarks about the tem-
perature of the car and told Shurtleff that he ‘“‘was
sick of seeing his wife suffer.”” At the station the de-
fendant was placed in a holding room until a detec-
tive could be found to interview him. While in this
room, the defendant told Shurtleff that he had shot
his wife and was going to shoot himself but decided
to drink some whiskey first. A few moments later
the defendant said to Shurtleff, ‘‘How would you like
it?”’  Shurtleff replied, ‘“What do you mean by
that?’’ The defendant answered, ‘‘I have to do the
cooking, washing, the laundry. And I got tired of it,
and I got tired of seeing her suffer so I shot her.”
Shurtleff testified that he was concerned about
whether the defendant was uncomfortable, ill, or
angry at being placed in that particular holding
room. At the time, no Miranda warnings had been
given to the defendant and Shurtleff had not posed
any other questions to the defendant.

The defendant contends that the statement made
in response to the question ‘“What do you mean by
that?’’ should have been suppressed, as it was the
result of an unconstitutional custodial interrogation.
The defendant contends that before any custodial in-
terrogation by police can take place, the rule of
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16
L. Ed. 2d 694 (1966), requires that the defendant be
apprised of his right against self-incrimination and
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of his right to the assistance of counsel. The defend-
ant argues that interrogation occurs either through
express questioning or its ‘‘functional equivalent,”
which is defined as police words or actions known by
police to be reasonably likely to elicit an incriminat-
ing response. Rhode Island v. Innis, 446 U.S. 291,
100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980).

In ruling on the motion to suppress, the trial court
found that the statement was not made as a result of
interrogation, but rather as the result of a ‘‘neu-
tral,”’ ‘‘spontaneous’’ question, not designed to elicit
a confession.

The issue presented is whether this question
constituted interrogation within the purview of
Miranda and Innis. This court has determined that
interrogation occurs when the subject is placed
under a compulsion to speak. In re Interest of
Durand, 206 Neb. 415, 293 N.W.2d 383 (1980). State-
ments made in a conversation initiated by the ac-
cused or spontaneously volunteered by the accused
are not the result of interrogation and are admis-
sible. State v. Pittman, 210 Neb. 117, 313 N.W.2d 252
(1981); State v. Red Feather, 205 Neb. 734, 289
N.W.2d 768 (1980).

A number of cases have held that this type of ques-
tion does not amount to interrogation. In Leslie v.
Wainwright, 511 F. Supp. 753 (M.D. Fla. 1981), the
court, in a footnote, stated that a police officer’'s ex-
cited utterance to defendant, ‘“What did you say?”
did not constitute improper interrogation. In Com.
v. Shepherd, 269 Pa. Super. 291, 409 A.2d 894, 896
(1979), the court said: ‘‘Where there is no expecta-
tion of an admission and the police conduct is not an
attempt to obtain an admission, there is no interro-
gation.” In Siate v. Link, 289 N.W.2d 102 (Minn.
1979), it was held that questions which had ‘‘nothing
to do with investigative criminal activity’’ were not
proscribed by Miranda. In United States .
Pauldino, 487 F.2d 127 (10th Cir. 1973), cert. denied
415 U.S. 981, 94 S. Ct. 1572, 39 L. Ed. 2d 878 (1974),
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defendant was arrested for auto theft. He volun-
teered that he had a bill of sale. When asked by
police if he had it, defendant replied he did not. The
police question was held not to be a violation of
Miranda, as it was a course of inquiry related and
responsive to a volunteered remark. In Johmson v.
State, 269 Ind. 370, 377, 380 N.E.2d 1236, 1240 (1978),
the court stated: ‘‘Not every statement uttered by a
police officer which is punctuated with a question
mark will necessarily constitute an interrogation. . ..
Rather, it is necessary to view the statement in the
context in which it was made.”” In the Johnson case
the officer’s remark ‘‘What happened?’’ was held to
be more in the nature of a greeting intended for its
calming effect than for obtaining an admission, and
thus the responsive statement was a spontaneous,
voluntary, and unsolicited remark. See, also,
United States v. Voice, 627 F.2d 138 (8th Cir. 1980).

Factfindings by the trial court on a motion to sup-
press will not be overturned on appeal unless clearly
wrong. A totality of the circumstances test is used.
State v. Strickland, 209 Neb. 133, 306 N.W.2d 600
(1981); State v. Sutton, 207 Neb. 778, 301 N.W.2d 335
(1981). The record supports the trial court’s conclu-
sion that the question was a neutral and spontaneous
one, not calculated to obtain a confession. Further-
more, the question did not place defendant under a
compulsion to speak. The defendant had initiated
the conversation, and the officer simply requested
clarification. The finding of the trial court was not
clearly wrong.

The second statement was made by the defendant
to Lieutenant Wilkins, a police detective, on the
evening of the day of the shooting. The defendant
was given the Miranda warnings before the inter-
view began. Detective Wilkins testified that the de-
fendant, at that time, waived his rights freely and
voluntarily. In the statement, the defendant ad-
mitted that he shot his wife and dogs. The defend-
ant argues that the testimony of Lieutenant Wilkins
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and the statement itself should have been sup-
pressed under the rule expressed in Blackburn v.
Alabama, 361 U.S. 199, 80 S. Ct. 274, 4 L.. Ed. 2d 242
(1960), Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489, 12
L. Ed. 2d 653 (1964), and Lego v. Twomey, 404 U.S.
477, 92 8. Ct. 619, 30 L. Ed. 2d 618 (1972), because the
defendant was in such a state of intoxication that he
could not make a voluntary and intelligent waiver of
his rights. A blood alcohol test taken approximately
10 minutes after the interview was completed re-
vealed that the defendant’'s blood alcohol level was
then .224 percent. The trial court found that the
statements had been made freely, voluntarily, and
intelligently.

Intoxication is not conclusive on the issue of vol-
untariness. In State v. Laffoon, 125 Ariz. 484, 487,
610 P.2d 1045, 1048 (1980), the Arizona Supreme
Court stated: ‘‘The mere fact of intoxication does
not render a statement inadmissible. The defendant
must be so intoxicated that he is unable to under-
stand the meaning of his statements. . . . If the trial
judge is satisfied that under the totality of the cir-
cumstances the defendant was able to reason, com-
prehend, or resist, the statements are to be ad-
mitted.”” In Mallott v. State, 608 P.2d 737 (Alaska
1980), it was held that a blood alcohol reading of .31
did not render the defendant’s statements inadmis-
sible, as the investigator testified that defendant’s
responses to questioning were adequate. In People
v. Pawlicke, 62 Ill. App. 3d 791, 796-97, 379 N.E.2d
798, 801 (1978), it was held that ‘‘The fact that the de-
fendant may have consumed two bottles of straw-
berry wine . . . that she had taken four Librium tab-
lets, that she felt depressed and was contemplating
suicide; that her intelligence was ‘dull’; and that her
attention was focused on the deceased and her emo-
tional relationship with the deceased does not re-
quire a conclusion that her subsequent statements
were involuntary.’”’ See, also, Rowe v. State, 41 Md.
App. 641, 398 A.2d 485 (1979), and State v. Kelly, 376
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A.2d 840 (Me. 1977), wherein it was held that state-
ments will be suppressed as involuntary only where
it can be shown that defendant was not aware and
able to comprehend and communicate with co-
herence and rationality. See, also, State v. Rogers,
208 Neb. 464, 303 N.W.2d 788 (1981).

A determination by the trial court that a state-
ment was made voluntarily will not be disturbed on
appeal unless clearly wrong. State v. Sutton, supra;
State v. McNitt, 207 Neb. 296, 298 N.W.2d 465 (1980);
State v. Williams, 205 Neb. 56, 287 N.W.2d 18 (1979),
cert. denied 449 U.S. 891, 101 S. Ct. 255, 66 L. Ed. 2d
120 (1980). A totality of the circumstances test is
used. State v. Teater, 209 Neb. 127, 306 N.W.2d 596 -
(1981).

Although there is some conflict in the evidence,
the record supports the trial court’s finding. Those
who encountered defendant early in the day testified
that he appeared to know what he was doing. Each
police officer who came into contact with defendant
following his arrest testified that he was capable of
making voluntary and intelligent responses. De-
fendant answered the operator’s questions coher-
ently. His answers to the detective’s questions were
responsive.

It should be noted that the admission of the state-
ments made to Shurtleff and Wilkins did not preju-
dice defendant. The defendant had made several
voluntary and admissible confessions of guilt
throughout the day. A conviction will not be re-
versed because of the admission of evidence not
prejudicial to the defendant. State v. Brehmer, 211
Neb. 29, 317 N.W.2d 885 (1982); State v. Packett, 206
Neb. 548, 294 N.W.2d 605 (1980); Stale v. Smith, 209
Neb. 505, 308 N.W.2d 820 (1981).

The third statement was made by the defendant to
Detectives Rowe and VanButsel about a week after
the shooting. The defendant had requested a meet-
ing with the officers. At the meeting the defendant
requested that $30 he had on his person at the time
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of his arrest be returned to him. No additional
Miranda warnings were given during the meeting,
but Miranda warnings had been given to the defend-
ant on at least three separate prior occasions and
each time the defendant had waived his rights.

Counsel had bheen appointed for the defendant at
the time this meeting took place. The defendant ar-
gues that the information received by police as the
result of this meeting should have been suppressed
because the sixth amendment to the U.S. Constitu-
tion, as interpreted in Massiah v. United States, 377
U.S. 201, 84 S. Ct. 1199, 12 L.. Ed. 2d 246 (1964), and
Brewer v. Williams, 430 U.S. 387, 97 S. Ct. 1232, 51 L.
Ed. 2d 424 (1977), requires the presence of counsel at
such an interrogation. It is the defendant’s position
that he should have had an opportunity to request
counsel. The trial court ruled that the statements
were volunteered by defendant and were not the re-
sult of questioning. The statement regarding the
money was admitted as relevant to defendant’s
mental state and his memory of the events on the
day of the shooting.

In order for the right to counsel to come into play,
the defendant must be subjected to ‘‘interrogation.”
Spontaneous statements made by the defendant,
even after counsel has been requested, if not induced
by the police or if made during conversations not
initiated by the officers, are not ‘‘interrogation.”
State v. Pittman, 210 Neb. 117, 313 N.W.2d 252 (1981).
‘““When an accused initiates the conversation, his
statements do not result from ‘interrogation’ and are
admissible.”” United States v. Perkins, 608 F.2d
1064, 1068 (5th Cir. 1979). Further, the fact that the
defendant initiated the conversation is a circum-
stance from which it can be inferred that the right to
an attorney was waived. Id. The failure of the
police to notify counsel, even if aware of such repre-
sentation, does not violate the defendant’s sixth
amendment rights to the presence of counsel when
the right has been waived voluntarily. State v.
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Jackson, 205 Neb. 806, 290 N.W.2d 458 (1980).

Factfindings by the trial court on a motion to sup-
press will not be overturned on appeal unless clearly
wrong. State v. Strickland, 209 Neb. 133, 306 N.W.2d
600 (1981). By requesting the meeting and initiating
the conversation regarding the money, the defend-
ant waived his right to counsel voluntarily. The rec-
ord supports this finding.

The defendant next contends that it was erroneous
for the trial court to instruct the jury on the defense
of intoxication, over his objection. The defendant
argues that this violated the attorney-client privilege
and denied him due process of law.

It is the duty of the trial court to instruct the jury
on the law of the case whether requested to do so or
not. Failure to do so constitutes prejudicial error.
State v. Duis, 207 Neb. 851, 301 N.W.2d 587 (1981);
Herman v. Midland Ag Service, Inc., 200 Neb. 356,
264 N.W.2d 161 (1978). See, also, State v. Thomas,
262 N.W.2d 607, 612 (Iowa 1978): ‘‘Even without a
request, the court must instruct fully on all material
issues, stating applicable legal principles supported
by requisite evidence”’; State v. Miller, 120 Ariz. 224,
226, 585 P.2d 244, 246 (1978): ‘‘In matters of a funda-
mental nature, the trial judge is required to instruct
the jury on his own motion, even if not requested by
the defense, and failure to instruct the jury on a
matter vital to the rights of the defendant creates
fundamental error’’; People v. Olguin, 119 Cal. App.
3d 39, 173 Cal. Rptr. 663, 667 (1981): ‘‘Even in the
absence of a request, the court is under an af-
firmative duty to give an instruction on defendant’s
theory of defense where ‘ ‘‘. .. it appears that the
defendant is relying on such a defense, or if there is
substantial evidence supportive of such a defense

A . Moreover, . . . the trial court had a sua
sponte duty to instruct on these principles pursuant
to its obligation to instruct as to the general princi-
ples of law even where no such instruction is re-
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quested.” The defendant would have the trial court
ignore this duty.

The factual foundation for the instruction on in-
toxication is amply supported by the record and, if
believed by the jury, would have permitted a finding
of guilt of a lesser-included offense. It had some
bearing on the mental state of the defendant at the
time of the shooting. The defendant has shown no
prejudice resulting from the inclusion of this defense
along with the insanity defense. Alleged errors in
instructions which are not prejudicial to the com-
plaining party are not grounds for reversal of a
judgment otherwise correct. Snyder v. Fort
Kearney Hotel Co., Inc., 185 Neb. 476, 176 N.W.2d 686
(1970).

Defendant next contends that the verdict was not
supported by the evidence and was contrary to law.
A jury verdict of guilty will not be overturned on ap-
peal unless it is so lacking in probative force that it
can be said as a matter of law the evidence is insuf-
ficient to support it. Siate v. Thaden, 210 Neb. 622,
316 N.W.2d 317 (1982); State v. True, 210 Neb. 701,
316 N.W.2d 623 (1982).

The statute which was in effect at the time of the
crime provided: ‘‘A person commits murder in the
first degree if he kills another person (1) purposely
and with deliberate and premeditated malice ... .”
Neb. Rev. Stat. § 28-303 (Reissue 1979).

There was no dispute about the fact of the killing.
In order to prove the requisite mental state, the
State was required to show a condition of the mind
which was manifested by intentionally doing a
wrongful act without just cause or excuse and which
is defined as any willful or corrupt intention of the
mind. State v. Johnson, 200 Neb. 760, 266 N.W.2d 193

(1978).
Defendant relied on the defense of not responsible
by reason of insanity. ‘‘ ‘The test of responsibility

for crime is the defendant’s capacity to understand
the nature of the act alleged to be criminal and the
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ability to distinguish between right and wrong with
respect to the act.” '’ State v. Simants, 197 Neb. 549,
570, 250 N.W.2d 881, 893 (1977), cert. denied 434 U.S.
878, 98 S. Ct. 231, 54 L. Ed. 2d 158, rehearing denied
434 U.S. 961, 98 S. Ct. 496, 54 L. Ed. 2d 322. Insanity
as a defense must be shown to exist at the time of
the offense. State v. Newson, 183 Neb. 750, 164
N.W.2d 211 (1969). See State v. Bolton, 210 Neb. 694,
316 N.W.2d 619 (1982). Defendant argues that his
mental functions were impaired because of his long
history of alcohol abuse, and his relationship with
his wife had become a source of great depression for
him because she was chronically ill and was becom-
ing an increasing burden on him. He argues these
things prevented him from forming the requisite
mental state at the time of the killing.

The record amply supports the verdict of the jury.
The defendant admitted that as early as 1975 he
thought about shooting his wife and dogs. On the
day of the shooting the defendant fabricated stories -
regarding the rifle he purchased. He told the clerk
at the hardware store the rifle was for a nephew,
Upon arriving home he told his wife he had found the
gun. He stated to the police detective, “I will con-
vict myself if 1 say that, but I will tell you anyway. I
bought a rifle.”” The evidence shows the defendant
was aware of the wrongful quality of his intended
acts.

All of the stories given by the defendant regard-
ing the incident were consistent. The police officers
and the other witnesses who were in contact with de-
fendant on that day testified that he seemed to know
_ what he was doing. He recalled how much money.
he had at the time of his arrest. The record shows
the defendant knew what he was doing and was able
to recall his actions. .

Although there were conflicts in the expert testi-
mony, the evidence of the State was that the defend-
ant was not '‘insane’’ at the time of the offense with-
in the legal definition of that term. One of the wit-
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nesses called by the defendant refused to give an
opinion regarding the defendant’s mental state at
the time of the act. The witnesses generally did not
find the defendant to be suffering from an extreme
and debilitating form of mental illness. The fact
that a defendant had some form of mental illness or
defect does not by itself establish lack of responsi-
bility. State v. Simants, supra.

The defendant next assigns as error the admission
over objection of a photograph of the victim’s head
showing the bullet wounds and the resulting blood.
The defendant objected to the exhibit on the basis of
foundation and that its prejudicial effect outweighed
its probative value.

This assignment of error was not discussed in the
brief. Generally, consideration of a cause in this
court is limited to errors assigned and discussed.
State v. Stranghoener, 208 Neb. 598, 304 N.W.2d 679
(1981).

In a homicide case photographs of the victim are
admissible, even if gruesome, if a proper foundation
is laid and they are received for purposes of identifi-
cation, to show the condition of the body, the nature
and extent of the wounds, and to establish malice or
intent. State v. Rowe, 210 Neb. 419, 315 N.W.2d 250
(1982). These requirements were met in this case.

Another error assigned but not discussed was the
finding by the sentencing panel that ‘“The murder
was especially heinous, atrocious, cruel or mani-
fested exceptional depravity by ordinary standards
of morality and intelligence.”” See Neb. Rev. Stat.
§ 29-2523(1)(d) (Reissue 1979).

There was evidence that the defendant shot the
victim twice in the head at close range while she
was lying on a davenport. Although the wounds
rendered the victim unconscious, she did not die im-
mediately. The time of the shooting was not fixed
precisely, but it may have been 1 or 2 hours before
the telephone call at 5:22 p.m. As the sentencing
panel found, ‘‘Defendant killed his wife without just



STATE v. LAMB 511
Cite as 213 Neb. 498

cause or excuse. The murder of Dell Lamb was
planned, callous, cold-blooded and involved cruel
disregard for human life. The killing was totally
and senselessly bereft of any regard for human life.
Under the circumstances of this murder, the murder
was especially atrocious, cruel and manifested ex-
ceptional depravity by ordinary standards of
morality and intelligence.”’

In any event, the finding that the aggravating cir-
cumstance existed was not prejudicial to the defend-
ant. The finding would be of importance only if a
death sentence had been imposed. Neb. Rev. Stat.
§§ 29-2519 et seq. (Reissue 1979). The sentence of
life imprisonment which was imposed in this case
was fully justified by the record and was not an
abuse of discretion.

The defendant’s final assignment of error con-
tends the trial court erred in permitting ‘‘death
qualification”’ of the jury. Defendant’s motion to
prohibit asking the jury panel, on voir dire, ques-
tions relative to their feeling on the death penalty
was overruled. The court stated, in overruling the
motion, that such questions would be permitted
within the scope of Lockett v. Ohio, 438 U.S. 586, 98
S. Ct. 2954, 57 L. Ed. 2d 973 (1978). Defendant had
argued that such voir dire would result in a ‘‘prose-
cution prone’’ jury, as those who were strongly op-
posed to the death penalty would be excused from
the jury through the State’s use of its challenges.
Defendant argued that such a jury would be more
likely to convict.

In Lockett, supra, the prosecution asked the panel
whether any of the jurors were so opposed to capital
punishment that they could not make their determi-
nation of guilt based solely upon the evidence and
the law. The court asked those who responded af-
firmatively whether their opposition to the death
penalty was of such strength that it would prohibit
them from taking the oath. Four veniremen re-
sponded affirmatively to both inquiries and were
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excused. . As in Nebraska, a jury in Ohio does not
make the sentencing decision in capital cases.

The Court held such voir dire proper as ‘‘[e]ach of
the excluded veniremen in this case made it ‘unmis-
takably clear’ that they could not be trusted to
‘abide by existing law’ and ‘to follow conscientiously
the instructions’ of the trial judge.... They were
thus properly excluded under Witherspoon, even as-
suming, arguendo, that Witherspoon provides a
basis for attacking the conviction as well as the sen-
tence in a capital case.”” 438 U.S. at 596.

In Witherspoon v. Illinois, 391 U.S. 510, 88 S. Ct.
1770, 20 L. Ed. 2d 776 (1968), rehearing denied 393
U.S. 898, 89 S. Ct. 67, 21 L.. Ed. 2d 186, the Court held
that without concrete evidence to support the
‘““prosecution prone’’ theory, a conviction will not be
overturned simply because of a ‘‘death-qualifying”’
voir dire. However, the Court held that where the
sentencing function is entrusted to the jury, exclud-
ing all jurors opposed to the death penalty falls
‘woefully short of that impartiality to which the pe-
titioner was entitled under the Sixth and Fourteenth
Amendments.”” 391 U.S. at 518.

In State v. Anderson and Hochstein, 207 Neb. 51,
296 N.W.2d 440 (1980), cert. denied 450 U.S. 1025, 101
S. Ct. 1731, 68 L. Ed. 2d 219 (1981), this court dealt
with the issue of ‘‘death qualification’’ of the jury.
Relying upon the decision in Witherspoon, supra, we
held that that decision does not preclude exclusion of
a juror who has indicated an inability to fairly and
impartially determine guilt. In State v. Kirby, 185
Neb. 240, 249, 175 N.w.2d 87, 93 (1970), this court
stated, ‘‘One who cannot subordinate his personal
views to what he perceives to be his duty to abide by
his oath as a juror and to obey the law of the state
must be excused for cause.”

In the present case the court asked the jury panel:
“This is a case of murder in the first degree. ...
And one of the possible penalties is the death
penalty. The Judge makes the final decision in the



CARADORI v. FRONTIER AIRLINES 513
Cite as 213 Neb. 513

case in the event of conviction, and with the punish-
ment you have absolutely nothing to do with it. The
question is whether or not any of you have con-
scientious scruples against the death penalty.”” The
record does not reflect any responses of the jury.
The defendant does not contend that any juror was
excluded as a result of this question.

The question asked by the trial court was of the
type permitted in the cases cited, as it was directed
at whether the jurors would be able to render a ver-
dict upon an impartial consideration of the cvidence
and the law. The defendant has not demonstrated
by concrete evidence that the jury was conviction
prone. Additionally, the sentencing of the defendant
did not rest with the jury.

As a final consideration, since defendant was not
sentenced to death, he has not demonstrated preju-
dice either in regard to his conviction or his sen-
tence. In the absence of prejudice, a conviction
otherwise correct will not be overturned. State v.
Brehmer, 211 Neb. 29, 317 N.W.2d 885 (1982); State v.
Packett, 206 Neb. 548, 294 N.W.2d 605 (1980).

There being no error, the judgment is affirmed.

AFFIRMED.

CLinTON, J., not participating.

TERRY SMITH CARADORI, APPELLEE AND
CROSS-APPELLANT, V. FRONTIER AIRLINES, INC.,
APPELLANT AND CROSS-APPELLEE,

329 N.W.2d 865

Filed February 11, 1983. No. 82-208.

1. Workmen’s Compensation: Appeal and Error. It is well settled
that findings of fact made by the Workmen’s Compensation Court
on rehearing have the same force and effect as a jury verdict in a
civil case and, if supported by sufficient evidence, will not be dis-
turbed on appeal unless clearly wrong.

2. Workmen’s Compensation: Proof. The burden of proof is upon
the plaintiff to prove an accident arising out of and in the course
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of his employment and the disability resulting therefrom. Plaintiff

must show a causal connection between the accident suffered by

him and the alleged disability.

Where the claimed injuries are of such a char-
acter as to require skilled and professional persons to determine
the cause and extent thereof, the question is one of science. Such a
question must necessarily be determined from the testimony of
skilled professional persons and cannot be determined from the tes-
timony of unskilled witnesses having no scientific knowledge of
such injuries. The employee must show by competent medical tes-
timony a causal connection between the alleged injury, the employ-
ment, and the disability.

4. Workmen’s Compensation. An award of compensation may not be
based on possibilities or speculative evidence.

Appeal from the Nebraska Workmen’s Compensa-
tion Court. Reversed and remanded with directions
to dismiss.

Baylor, Evnen, Curtiss, Grimit & Witt, for appel-
lant.

Spencer W. Dillon, for appellee.

KrivosHa, C.J., BosLaugH, McCowN, WHITE,
HasTiNGS, and CaPoraLE, JJ., and CoLweLL, D.J., Re-
tired.

WHITE, J.

Appellee resided in Omaha, Nebraska, from Janu-
ary of 1978 until September of 1978. From Septem-
ber of 1978 until June of 1979 she resided in Denver,
and in June of 1979 she returned to Omaha. On Feb-
ruary 8, 1979, appellee was a flight attendant for
Frontier Airlines, Inc., with her employment base of
operations in Denver, Colorado. She was working
on a Frontier Airlines flight from Denver to Kansas
City, Missouri, when the plane suddenly veered and
she fell off balance and received the back injury
complained of. The appellee has a previous history
of back injury, the most worthy of note being a 1978
incident. @The Workmen's Compensation Court
made an award and the employer appeals.

A number of issues are raised by appellant:
(1) The scope of the jurisdiction of the Workmen'’s
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Compensation Court under Neb. Rev. Stat.
§ 48-115(2)(b) (Reissue 1978); (2) If we find that the
compensation court had jurisdiction, whether an ac-
tion based on these same facts filed in another state
requires the Nebraska action to be abated, or
stayed; (3) Whether the acceptance of benefits un-
der the Colorado workmen’s compensation law pre-
cluded recovery under Nebraska law; and (4) Whether
the compensation court erred in finding that
Caradori’s disability arose out of and in the course
of her employment by Frontier Airlines, Inc. .

In view of our decision in this case, we will discuss
only the fourth assignment of error.

It is well settled that findings of fact made by the
Workmen’s Compensation Court on rehearing have
the same force and effect as a jury verdict in a civil
case and, if supported by sufficient evidence, will
not be disturbed on appeal unless clearly wrong.
Renshaw v. Merrigol-Adler Bakery, 212 Neb. 662, 325
N.W.2d 46 (1982).

Essentially, the question which arises in this case
is the same one which has with increasing frequency
arisen in other compensation court appeals, namely,
whether there has been sufficient proof of medical
causation to establish that the disability is the result
of an accident arising out of as well as in the course
of employment. The medical evidence establishes
that Caradori suffers from the effects of a cervical
sprain with attendant pain and suffers a disability
which the compensation court determined to be 10
percent of the body as a whole.

The testimony offered by Caradori relating to
causation is by Dr. Louis Tribulato, an orthopedist,
as follows: ‘‘Q. Regarding the history that she
gave you of the two injuries, do you feel that these,
her current condition, could have been caused by
those injuries? A. Yes. MR. ZINC: Obtain [sic]
as no proper and sufficient foundation. Go ahead.
BY MR. DILLON: Q. And would you state this
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conclusion based upon your skill, training and experi-
ence and with reasonable medical certainty? A. Yes.”

Dr. John Goldner, a neurologist, testified that,
with reasonable medical certainty, a cervical nerve
impingement could have been caused by the first or
second accident.

None of the physicians, whether testifying for
Frontier Airlines or Caradori, stated that, in their
opinion, Caradori’s disability was the result of an ac-
cident arising out of as well as in the course of em-
ployment.

This is a difficult case. Whether by accident or
design, counsel omitted asking expert medical opin-
ion on causation. We are not free to retry cases on
appeal, or to speculate on the answers treating phy-
sicians might have given to questions not asked.

Neb. Rev. Stat. § 48-101 (Reissue 1978) provides in
part that ““When personal injury is caused to an em-
ployee by accident or occupational disease, arising
out of and in the course of his or her employment,
such employee shall receive compensation therefor
...." (Emphasis supplied.)

In Smith v. Stevens, 173 Neb. 723, 725-26, 114
N.W.2d 724, 726 (1962), this court stated that ‘‘The
burden of proof is upon the plaintiff to prove an acci-
dent arising out of and in the course of his employ-
ment and the disability resulting therefrom. Plain-
tiff must show a causal connection between the acci-
dent suffered by him and the alleged disability.”’
Although the Smith decision was rendered under a
de novo review and not the present clearly er-
roneous standard, its logic remains applicable to the
facts in the present case.

Also, in Mack v. Dale Electronics, Inc., 209 Neb.
367, 370, 307 N.w.2d 814, 816 (1981), we said:
“ ‘Where the claimed injuries are of such a charac-
ter as to require skilled and professional persons to
determine the cause and extent thereof, the question
is one of science. Such a question must necessarily
be determined from the testimony of skilled profes-
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sional persons and cannot be determined from the
testimony of unskilled witnesses having no scientific
knowledge of such injuries.” The employee must
show by competent medical testimony a causal con-
nection between the alleged injury, the employment,
and the disability.”

An award of compensation may not be based on
possibilities or speculative evidence. Welke v. City
of Aimsworth, 179 Neb. 496, 138 N.W.2d 808 (1965).
Thus, the mere possibility that a disability arose out
of and in the course of employment does not satisfy
the claimant’s burden of proof.

The claimant, Caradori, having only proved that
the disability could have been caused by an accident
arising out of and in the course of employment has
not sustained her burden of proof. The award must
be reversed and the cause remanded with directions
to dismiss the petition.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS,

James D. HiLL AND KENNETH L.. IDEEN, IN PERSON AND
FOR ALL PERSONS SIMILARLY SITUATED, APPELLANTS, V.
C1iTY OF LINCOLN, NEBRASKA, A MUNICIPAL
CORPORATION, AFPELLEE.

330 N.W.2d 471

Filed February 18, 1983. No. 81-669.

1. Statutes. Legislative definitions of terms used to adequately ex-
press the purpose of a particular legislative act do not change the
common meaning of words used in matters disconnected therewith,
unless the same are adopted by reference.

Where words of a statute are plain and unambiguous, no

interpretation is needed to ascertain their meaning, and in the ab-

sence of anything to indicate the contrary, words will be given their
ordinary meaning.

A sensible construction will be placed upon a statute to ef-

fectuate the object of legislation, rather than a literal meaning that

would have the effect of defeating the legislative intent.
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. Whether words are ambiguous is a question of law for the

court.

5. Pensions: Words and Phrases. The meaning of the words ‘‘sal-
ary,” as used in Neb. Rev. Stat. § 15-1007.01 (Cum. Supp. 1882), and
‘“‘regular pay,’” as employed in § 15-1001 (Cum. Supp. 1982), are the
same and include only basic pay without consideration of extra
compensation for overtime, college credits, holiday service, etc.

Appeal from the District Court for Lancaster
County: WiLLiaMm D. BLue, Judge. Reversed and
remanded.

J. Murry Shaeffer of Shaeffer Law Offices, P.C.,
for appellants.

William F. Austin, City Attorney, and William G.
Blake, for appellees.

KrivosHa, C.J., BosLaugH, McCown, CLINTON,
WHITE, HAsTINGS, and CAPORALE, JJ.

PER CURIAM.

The plaintiffs, James D. Hill and Kenneth L.
Ideen, brought this class action on behalf of all pres-
ently employed Lincoln police officers and fire-
fighters. In their petition they challenged the with-
holding of certain amounts from police officers’ and
firefighters’ pay as contributions to their pension
fund. The District Court found these deductions
taken to be appropriate under the relevant statutes,
and dismissed the amended petition. From this ac-
tion the plaintiffs have appealed, contending gen-
erally that the trial court erred in finding that the
word ‘‘salary’’ had no clear definition in public em-
ployee pension law and in determining that the city’s
interpretation of the word ‘‘salary’’ was a practical
interpretation of the statute.

The facts are not in dispute. All police officers
and firefighters are entitled to a basic pay based on
job classification and experience, according to a
‘‘schedule of pay ranges’’ set by ordinance. This
pay plan is based on a 40-hour week for police offi-
cers and a 56-hour week for firefighters. In addi-
tion, such employees are paid various amounts for
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overtime, college credits, and holiday service, as the
case may be.

The pension plan for cities of the primary class,
which includes the City of Lincoln, was established
in its present form in 1963. Neb. Rev. Stat.
§§ 15-1001 et seq. (Reissue 1977). It provides that 7
percent of each employee’s ‘‘salary’”’ shall be con-
tributed to the pension fund (§ 15-1007.01 (Cum.
Supp. 1982)), and upon retirement or otherwise
qualifying for pension benefits under the plan, each
individual shall be paid benefits of 54 percent of the
“regular pay’’ of such individual (§ 15-1001 (Cum.
Supp. 1982)). The term ‘‘regular pay’’ is defined in
§ 15-1001.01(1) (Cum. Supp. 1982) as follows: ‘‘Reg-
ular pay shall mean the average pay of a firefighter
or police officer for the three years preceding the
date such firefighter or police officer elects to retire
or his or her death, whichever is earlier.”

According to the testimony of the retired finance
director of the City of Lincoln, it had been the prac-
tice in administering the pension plan to deduct 7
percent of each officer’s or firefighter’s ‘‘total gross
pay,”’ including base pay, overtime pay, college pay,
and all other supplements to base pay. In turn,
benefits were computed on the basis of 54 percent of
the yearly average of this same ‘‘total gross pay’’
over the last 3 years preceding retirement or death.

It is the contention of the plaintiffs that the statu-
tory term ‘‘salary’” means only ‘‘basic pay,”
whereas the term ‘‘regular pay’’ includes ‘‘basic
pay’’ and also all extra compensation for overtime,
holiday service, college credits, etc. In other words,
they insist that deductions are to be based on the
lesser pay and benefits on the greater. By this ac-
tion the plaintiffs seek the return of any contribu-
tions taken in excess of 7 percent of regular, basic
pay, i.e., those deductions taken from overtime pay,
holiday pay, college pay, etc., for the 4-year period
immediately preceding the filing of their petition.
Any claim to deductions taken prior to that 4-year
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period would be barred by the statute of limitations.
Unfortunately, that date does not appear in the rec-
ord presented to us and will have to be determined
on remand of the case as hereinafter ordered.

The City of Lincoln has always taken the position
that both terms mean the same, and it has consist-
ently withheld contributions on the ‘‘total gross pay’’
and paid benefits on the same basis.

The District Court found that the term ‘‘salary’’ is
unclear, or, in other words, ambiguous, and per-
mitted parol evidence in an effort to construe the
terms of the statute. Testifying in addition to the fi-
nance director and the two plaintiffs were an
actuary dealing specifically in pension plans, the
personnel administrator of the City of Lincoln, and a
member of his department.

The two ‘‘experts,’”’ the actuary and the personnel
administrator, testified generally that the word ‘‘sal-
ary’’ has no definite or static meaning when used in
plans such as the one under consideration. In addi-
tion, the finance director, whose duty it was to ad-
minister the pension plan, interpreted the law to re-
quire that contributions and benefits both be made
on ‘‘total gross pay.”’

The plaintiffs contend that in defining ‘‘salary’’
under §§ 15-1001 et seq., we are controlled by the def-
inition of such word as contained in the pension plan
for firefighters of cities of the first class, Neb. Rev.
Stat. §§ 35-201 et seq. (Cum. Supp. 1982). Section
35-203.01 provides that such firefighters shall con-
tribute an amount ‘‘equal to five per cent of his or
her salary.” Section 35-206 requires that ‘‘such pen-
sion shall be at least fifty per cent of the amount of
salary such retiring firefighter is receiving at the
time he or she goes upon such pension list.”’ Finally,
under the terms of § 35-201(5), ‘‘salary shall mean
the base rate of pay, excluding overtime, callback
pay, clothing allowances, and other such benefits.”
The plaintiffs thus argue that because ‘‘salary’’ is
defined for cities of the first class as base pay only
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for purposes of both contributions and benefits,
cities of the primary class must follow the same
definition where the word ‘‘salary’’ is used for the
purpose of determining contributions. However,
urge the plaintiffs, when it comes to benefits, the
phrase ‘‘regular pay,”’ because it is defined as
‘‘average pay ... for ... three years’”’ means total
gross pay, i.e., basic, overtime, holiday, college, etc.

We do not agree that we are so limited. Although
the Legislature often feels compelled to define terms
used to adequately express the purpose of a particu-
lar legislative act, such definitions do not change the
common meaning of words used in matters discon-
nected therewith, unless the same are adopted by
reference. Moffitt v. State Automobile Ins. Ass’n,
140 Neb. 578, 300 N.W. 837 (1941).

Of necessity, we must be guided by several well-
defined rules in our examination and construction of
this statutory scheme. Where words of a statute are
plain and unambiguous, no interpretation is needed
to ascertain their meaning, and in the absence of
anything to indicate the contrary, words will be
given their ordinary meaning. County of Douglas v.
Board of Regents, 210 Neb. 573, 316 N.W.2d 62 (1982).
A sensible construction will be placed upon a statute
to effectuate the object of legislation, rather than a
literal meaning that would have the effect of defeat-
ing the legislative intent. PPG Industries Canada
Lid. v. Kreuscher, 204 Neb. 220, 281 N.W.2d 762
(1979). Whether words are ambiguous is a question
of law for the court. R. 4. Hanson Co. v. Aetna Ins.
Co., 26 Wash. App. 290, 612 P.2d 456 (1980).

In Halpin v. Nebraska State Patrolmen’s Retire-
ment System, 211 Neb. 892, 320 N.W.2d 910 (1982),
the meaning of the term ‘final average monthly
salary’”’ was at issue. However, that case was de-
cided on other grounds and is of no help in solving
the specific problem with which we are here pre-
sented.

The Random House Dictionary of the English Lan-
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guage offers the following definitions of the key
words involved: salary ‘‘a fixed compensation
periodically paid to a person for regular work or
services, esp. work other than that of a manual, me-
chanical, or menial kind ... Syn. See pay’’; pay
“ .. 25. remuneration, emolument, fee, hono-
rarium, income allowance. PAY, WAGE OR
WAGES, SALARY, STIPEND, EARNINGS are
terms for amounts of money or equivalent benefits,
usually given at a regular rate or at regular inter-
vals, in return for services’’ (emphasis supplied);

regular ‘‘1. usual, normal, customary . .. 2. evenly
or uniformly arranged ... 3. characterized by fixed
principle, uniform procedure, etc.: regular in-
come.”’

We conclude that the words are not ambiguous
and that ‘‘salary,”” when used to determine the
amount of contributions to be made by the em-
ployee, means regular, basic pay. By the same
token, ‘regular pay,”’ when used to ascertain the
amount of benefits due, means regular, basic pay,
modified only by the requirement that the figure
shall be computed by a 3-year average, rather than
employing the precise figure existing as of the date
of computation of such benefits.

To include such items as overtime pay and holiday
pay within the definition of ‘“‘regular pay’’ would
place the amount of an employee’s retirement in-
come as dependent upon the vagaries of the cal-
endar or the occurrence of natural or manmade dis-
asters. Additionally, it makes no sense at all to in-
terpret this retirement program in such a way as to
require contributions on the basis of a smaller figure
and benefits on a larger one. As stated in Police-
man’s and Fireman’s Retirement Fund of City of
Ashland v. Richardson, 522 S.W.2d 452, 453 (Ky. App.
1975), ‘It is axiomatic that there is no such thing as
‘free money.’ '’ We cannot conclude that the Legis-
lature intended such an absurd result as that con-
tended for by the plaintiffs.
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The judgment of the District Court is reversed and
the cause is remanded for further proceedings con-
sistent with this opinion.

REVERSED AND REMANDED.

CuinTON, J., not participating.

WHITE, J., concurring.

Briefs were filed and this case was at issue prior
to the announcement of our decision in Halpin v. Ne-
braska State Patrolmen’s Retirement System, 211
Neb. 892, 320 N.W.2d 910 (1982). Also at issue in that
case was the meaning of the term ‘‘final average
monthly salary.”” We held in Halpin that the
manner of computing the pension was a contractual
right as to persons employed before 1979 and the
right to the pension computation was protected
against unconstitutional impairment.

We do not have before us, as we did in Halpin, evi-
dence with respect to representations made to
prospective firemén and policemen of the City of
Lincoln as to future pension benefits after comple-
tion of a required period of service, nor do we have
before us evidence that such manner of computation
of pension benefits was relied on by such employees
in the hiring process, or in the negotiating process
incident to collective bargaining. What we have
done in this case is to merely interpret words. We
do not decide the issues raised in Halpin. Those is-
sues remain for another day.

JEROME P APROCKI, APPELLEE, V. ALFRED STOPAK AND
DouGLAS STOPAK, APPELLANTS,
330 N.W.2d 475

Filed February 18, 1983. No. 81-727.

1. Motor Vehicles: Negligence. The negligence of a family-purpose
driver is not ordinarily imputed to the family-purpose owner in an
action by the owner against a third party for the owner’s own in-
juries or property damage.
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. The owner of a family-purpose car may not re-
cover from the driver of another car when the negligence of the
family-purpose driver is the sole proximate cause of the collision.

Appeal from the District Court for Platte County:
Joun C. WHITEHEAD, Judge. Reversed and re-
manded.

Stephen C. Hansen of Luckey, Sipple & Hansen,
for appellants.

Thomas M. Maul of Albert, Leininger & Grant, for
appellee.

KrivosHa, C.J., BosLaugH, McCown, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.

McCowN, J.

This is an automobile accident case involving
property damage only. The case was commenced
in the small claims court by the plaintiff owner of a
car driven by his daughter against the driver and
the joint owner of another car to recover damages to
plaintiff’s car. The defendants filed a counterclaim
and cross-petition against the plaintiff for damages
to their car. The small claims court entered judg-
ment for $407.50 for the plaintiff on his petition, and
also entered judgment against the plaintiff and for
the defendants on their counterclaim in the sum of
$950.

The plaintiff appealed to the District Court. The
District Court affirmed the judgment for the plain-
tiff against both defendants on plaintiff's petition but
found that the family-purpose doctrine was incor-
rectly applied by the small claims court in allowing
judgment for defendants on their cross-petition, and
denied the cross-petition. The defendants have ap-
pealed.

On January 13, 1981, an automobile owned by
plaintiff and driven by plaintiff’s daughter was in
collision with an automobile owned by defendants
Alfred Stopak and Douglas Stopak and driven by
Douglas Stopak. The evidence is undisputed that
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the car owned by plaintiff was generally used by his
daughter for school purposes and other purposes and
was, in general, a family-purpose automobile. KEx-
cept for the fact that defendants were father and
son, there was no evidence that defendants’ car was
a family-purpose automobile. The evidence at the
trial in the small claims court was in dispute as to
the lane of traffic in which the accident occurred
and, consequently, the negligence or comparative
negligence of each driver was also at issue.

The small claims court entered judgment for the
plaintiff and against both defendants on plaintiff’s
petition for $407.50 and for the defendants on their
counterclaim in the sum of $950, but made no finding
as to the negligence, comparative negligence, or
lack of negligence of either driver.

On appeal, the District Court found that the small
claims court incorrectly interpreted the family-
purpose doctrine in allowing defendants to recover
on their cross-petition against plaintiff, found
against the defendants on their cross-petition, and
- affirmed the judgment for the plaintiff on his peti-
tion. The District Court also failed to make any
finding as to the respective negligence, comparative
negligence, or lack of negligence of either driver.

The basic problem in this case is that under the
family-purpose doctrine, the negligence of the driver
of the family-purpose car is imputed to the parent
owner in actions by third parties to recover for per-
sonal injuries or property damage proximately
caused by the negligent acts of the family-purpose
driver. However, the negligence of the family-
purpose driver is not ordinarily imputed to the
family-purpose owner in an action by the owner
against a third party for the owner’s own injuries or
property damage. See Bartek v. Glasers Provisions
Co., Inc., 160 Neb. 794, 71 N.W.2d 466 (1955).

The underlying purpose of the family-purpose
doctrine is to provide financial responsibility for the
negligent acts of family members which cause dam-
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age to third parties. Such a purpose is not present
when the owner of a family-purpose car sues to re-
cover his own damages caused, or jointly caused, by
the negligence of third parties. See 2 Harper &
James, Law of Torts § 23.6 (1956).

The plaintiff tacitly agrees, and the defendants
vigorously contend, that the family-purpose doctrine
was applicable to impute any negligence of plain-
tiff’s daughter to plaintiff in connection with the de-
fendants’ counterclaim or cross-petition. Plaintiff
argues, however, that the District Court’s denial of
defendants’ counterclaim should be affirmed on the
ground that it constituted a finding that the negli-
gence of the plaintiff’s daughter was slight in com-
parison to the defendant driver’s negligence, or that
plaintiff’s daughter was guilty of no negligence
whatever.

It is virtually impossible to tell from the record
what the specific findings of negligence were. Nei-
ther is there evidence to impute the negligence of
the defendant driver to the other defendant owner
under the family-purpose doctrine in entering judg-
ment on plaintiff’s petition. The owner of a family-
purpose car may not recover from the driver of
another car when the negligence of the family-
purpose driver is the sole proximate cause of the col-
lision. Pearson v. Schuler, 172 Neb. 353, 109 N.W.2d
537 (1961). '

Where there is no determination as to negligence,
comparative negligence, or lack of negligence of
either of the drivers, and the imputations of negli-
gence under the petition operate differently than
under the cross-petition, there are no specific
factual findings upon which it can be properly deter-
mined whether either judgment may be affirmed or
reversed.

The judgment on plaintiff’s petition and the judg-
ment on defendants’ counterclaim and cross-petition
are both vacated and the cause remanded to the Dis-
trict Court for determination and findings as to the
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negligence and comparative negligence of the
drivers and the imputation of such negligence to any
of the parties, both as to the petition and cross-
petition, and the entry of appropriate judgment or
judgments on those findings in accordance with this
opinion.
REVERSED AND REMANDED,
BosLaucH and HasTiNgs, JJ., dissent.
CLINTON, J., not participating.

CHARLIE NEKUDA, JR., ALSO KNOWN AS NEKUDA F'ARM
SUPPLY, APPELLEE, V. DAVID J. VINCENT, APPELLANT.
330 N.W.2d 477

Filed February 18, 1983. No. 81-764.

1. Contracts: Damages. If a construction contract is substantially
performed, the damage which the owner suffers because of defec-
tive workmanship or unsuitable materials used is measured by the
reasonable cost of remedying the defects.

2. : . If the defects cannot be remedied without recon-
struction of or material injury to a substantial portion of the build-
ing, the measure of damages is the difference between its value as
constructed and what its value would have been if built according
to the contract.

Appeal from the District Court for Custer County:
James R. KeLLy, Judge. Affirmed in part, and in
part reversed and remanded for further proceed-
ings.

Joseph E. Twidwell, for appellant.

Robert C. Guenzel of Crosby, Guenzel, Dayvis,
Kessner & Kuester, for appellee.

KrivosHa, C.J., BosraugH, McCowN, WHITE,
HasTings, and CAPORALE, JJ., and MoraN, D.J.

PER CURIAM. v

This case arises out of a controversy concerning a
contract for the construction 6f a metal grain stor-
age building.
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On August 17, 1977, the plaintiff and the defendant
entered into a written contract in which the plaintiff
agreed to furnish the labor and materials required
to construct a 60-foot by 140-foot Butler ‘‘Farmsted”’
building. The building was to be equipped for grain
storage and constructed on the defendant’s farm for
a total contract price of $40,234.45. The defendant
paid 15 percent down by check dated October 4, 1977,
with the balance due on completion. The contract
did not provide for any completion date.

The building had been substantially completed by
December 20, 1977, and in January 1978 the defend-
ant placed approximately 22,000 bushels of corn in
the building. On December 30, 1977, the plaintiff re-
quested payment of the balance of the contract price
so that he could include the amount in his income for
the calendar year. Pursuant to an agreement be-
tween the parties, the defendant delivered his check
in the amount of $34,199.70. On January 2, 1978, the
plaintiff deposited the same amount in the defend-
ant’s bank account, thus refunding the payment
made on December 30, 1977.

The defendant complained about snow blowing
into the building and later about water leaking into
the building. The defendant did not store additional
grain in the building and eventually removed the
corn that had been placed in the building in January
1978. The plaintiff made several attempts to repair
the building but the defendant was not satisfied.

On August 11, 1978, the plaintiff commenced this
action to recover the balance due on the contract.
The defendant’s answer alleged the plaintiff had
orally agreed to complete the building by October
10, 1977; that the defendant was required to store
corn upon the ground because the building had not
been completed by November 30, 1977, the date on
which the defendant completed his harvest; and that
the building was defective and not suitable for grain
storage and was of no use to the defendant. The de-
fendant counterclaimed for loss of rental on the
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building; damage to grain; expense of moving and
drying grain, including equipment purchased to sal-
vage the grain; insurance purchased on the build-
ing; loss of profits; and the downpayment.

The trial court found generally for the plaintiff;
that the plaintiff -had substantially completed the
contract; that the tender of a check for the balance
due on the contract by the defendant was ‘‘an agree-
ment by the Defendant that the contract had been
substantially performed’’; and that the plaintiff was
entitled to recover $34,199.70, with interest and costs,
from the defendant.

Both parties filed motions for new trial, which
were overruled. The defendant has appealed.

The assignments of error in substance allege that
the evidence does not support the judgment and
there was a breach of a warranty of merchantability
in regard to the materials supplied under the con-
tract.

As we view the record, the Uniform Commercial
Code has no application in this case. The parties
contracted for the construction of a building upon
the defendant’s land. The plaintiff was obligated to
furnish labor and materials. The contract was not a
contract for the sale of ‘‘goods.” In any event, the
defendant’s complaints relate not to the materials
supplied but to the manner in which the building was
assembled and to the delay in completion of the
work.

The evidence does support a finding of substantial
performance but not upon the basis of the check de-
livered to the plaintiff by the defendant on Decem-
ber 30, 1977. The evidence is undisputed that the
payment was for the convenience of the plaintiff and
was not intended to be a payment of the balance due
on the contract. In accordance with the understand-
ing between the parties, the payment was refunded
to the defendant by the plaintiff on January 2, 1978.

The defendant intended to pay for the building by
obtaining a loan through the ASCS. The building
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was inspected by the county executive director for
the ASCS on February 9, 1978, and approved. The
loan was approved and the proceeds disbursed to the
defendant shortly thereafter.

The defendant’s principal complaint relates to his
claim of snow blowing into the building and water
leaking into the building. The evidence is that the
snow entered the building because of an open space
under the eaves of the building. Apparently, this
was a part of the design of the building for the pur-
pose of ventilation. After the defendant complained
about this feature the plaintiff closed the openings.

The evidence indicates that water entered the
building because the caulking between some panels
was defective or not properly installed, and some
bolts or screws were improperly installed. The evi-
dence does not disclose what would be required to
remedy this defect, although it does disclose that the
defect may be corrected.

If a construction contract is substantially per-
formed, the damage which the owner suffers be-
cause of defective workmanship or unsuitable ma-
terials used is measured by the reasonable cost of
remedying the defects. Jones v. Elliott, 172 Neb. 96,
108 N.w.2d 742 (1961). However, if the defects can-
not be remedied without reconstruction of or ma-
terial injury to a substantial portion of the building,
the measure of damages is the difference between
its value as constructed and what its value would
have been if built according to the contract. Id.

The finding that there had been substantial per-
formance of the contract by the plaintiff is sustained
by the record. The evidence, however, does estab-
lish that the defendant is entitled to damages result-
ing from defective caulking and defective installa-
tion of bolts and screws. He is not entitled to conse-
quential damages in view of the general finding by
the trial court for the plaintiff which finds support in
the record.

The cause is remanded to the District Court for
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further proceedings to ascertain the damages due

the defendant for defective caulking and defective

installation of bolts and screws in the building.
AFFIRMED IN PART, AND IN
PART REVERSED AND REMANDED
FOR FURTHER PROCEEDINGS.

CAPORALE, J., dissenting in part.

I must, for the reasons stated in LeRoy Weyant &
Sons, Inc. v. Harvey, 212 Neb. 65, 321 N.W.2d 429
(1982), dissent from that portion of the majority
opinion which remands the counterclaim for further
proceedings. The majority opinion herein correctly
states the rule as to the defendant-counterclaimant’s
measure of damages. It fails to make ciear, how-
ever, that Mr. Vincent’s theory of damages was that
the building should be dismantled and removed.
Accordingly, none of his evidence was directed to
the proper measure of recovery.

Mr. Vincent’s expert testified the building can be
“rehabilitated’’ and outlined ways in which that
might be done, but there is no evidence concerning
the cost of doing so. We have held that one seeking
to recover in a breach of contract action must not
only show his right to recover but must also show
the elements and facts which comprise the measure
of his recovery. Midlands Transp. Co. v. Apple
Lines, Inc., 188 Neb. 435, 197 N.W.2d 646 (1972). Itis
true that in Smith v. Erftmier, 210 Neb. 486, 315
N.W.2d 445 (1982), a case involving an improperly
constructed grain bin, we allowed the owner to re-
cover damages in the absence of evidence concern-
ing the difference in the value of the bin as con-.
structed compared to its value had it been properly
constructed. The distinction is that in Smith v. Erft-
mier the owner did adduce evidence of the cost of
repair. It was the builder who claimed the building
could not be repaired and who failed to offer evi-
dence to support his claim in that regard. More re-
cently, in “L”’ Investments, Ltd. v. Lynch, 212 Neb.
319, 322 N.W.2d 651 (1982), a case involving negligent
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damage to an improvement on realty, we placed
upon the party seeking recovery the burden of
proving the cost of repair, and upon the party
against whom recovery is sought, the burden, if he
so believes, of proving that such cost exceeds the
market value of the property before the damage.
One seeking to recover damages because of an im-
properly constructed building, therefore, has the
burden of proving the cost of making it conform to
the state in which it should have been constructed;
the party against whom recovery is sought, if he so
believes, has the burden to establish that such cost
exceeds the difference in value between the building
as constructed compared to its value if it were to
have been constructed properly. Mr. Vincent’s fail-
ure to prove the cost of repair is fatal; his counter-
claim should be dismissed.
WHITE, J., and MoraN, D.J., join in this dissent.

IN RE FREEHOLDER PETITION.
RoNALD L. JANZEN ET AL., APPELLEES, V. DEAN G.
NORQUEST ET AL., APPELLANTS.
330 N.W.2d 48)

Filed February 18, 1983. No. 81-883.

1. Schools and School Districts: Appeal and Error. The action of the
board under Neb. Rev. Stat. § 79-403 (Reissue 1981) is an exercise
of a quasi-judicial power, equitable in character, and upon appeal
from the District Court to this court the cause is triable de novo as
in any other equitable action.

2. Schools and School Districts. A freeholder petition must be sup-
ported by an adequate showing that the purposed transfer of land is
justified in relation to the controlling educational factors regarding
the convenience, necessity, or welfare of the pupil or pupils in-
volved. Such a showing must include a demonstration of signifi-
cant differences in the class, accreditation, leadership, manage-
ment, curricula, and/or efficiency of the schools involved.

3. Witnesses: Rules of Evidence. A parent as an informed and con-
cerned lay person is competent to testify as to his or her opinion on
“best educative interest.”” The parents were not testifying as
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experts, and the evidence was clearly admissible under Neb. Rev.
Stat. § 27-701 (Reissue 1979).

Appeal from the District Court for York County:
BRrRYCE BarTU, Judge. Affirmed.

John F. Recknor of Barlow, Johnson, DeMars &
Flodman, for appellants.

John R. Brogan of Brogan, McCluskey & Wolsten-
holm, for appellees.

KrivosHa, C.J., BosraugH, McCowN, WHITE,
HasTtINGS, and CaAPoRALE, JJ., and Moran, D.J.

WHITE, J.

This is an appeal from a District Court judgment
reversing a decision of a freeholder board which de-
nied transfer of petitioners’ land from school district
No. 83 of York and Fillmore Counties (hereafter
McCool Junction School District) to school district
No. 95 of York, Fillmore, and Hamilton Counties
(hereafter Henderson School District). This matter
arose under Neb. Rev. Stat. § 79-403 (Reissue 1981)
before it was amended. The District Court held that
the best educative interest of Andrew Scott Janzen,
son of the petitioners, would be served if the transfer
was granted.

The appellants-objectors, residents of McCool
Junction School District, urge as error in this court
(1) the finding of the District Court that petitioners
had sustained the burden of proof that the transfer
was in the best educative interest of Andrew Scott
Janzen; (2) the ruling of the District Court that ex-
pert testimony is not required to demonstrate best
educative interest; and (3) the ruling of the District
- Court which allowed the parents of Andrew Scott
Janzen to testify as to the best educative interest of
their son.

The review of a decision of the District Court
granting or denying a freehold transfer is de novo in
this court, and this court will come to an independ-
ent conclusion, having due regard to the superior po-
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sition of the trier of facts who had an opportunity to
see and hear the witnesses and to form a judgment
on their credibility. Klecan v. Schmal, 196 Neb. 100,
241 N.W.2d 529 (1976).

The sole issue in freehold transfer cases is the best
educative interest of the child. ‘‘Whether or not the
transfer of land requested is to the advantage or the
disadvantage of the school districts involved is not
the deciding issue.”” Friesen v. Clark, 192 Neb. 227,
233, 220 N.w.24 12, 16 (1974).

In Friesen we stated that a freeholder petition
“must be supported by an adequate showing that the
purposed transfer of land is justified in relation to
the controlling educational factors regarding the
convenience, necessity, or welfare of the pupil or
pupils involved. Such a showing must include a
demonstration of significant differences in the class,
accreditation, leadership, management, curricula,
and/or efficiency of the schools involved.” Id. at
231, 220 N.W.2d at 15. In Friesen the transfer in-
volved the identical districts here involved. Indeed,
the evidence presented in this case is strikingly
similar to that presented in that case.

Ronald L. and Joyce E. Janzen, the petitioners
and appellees, owned land in the McCool Junction
School District and applied to the board for transfer
to the Henderson School District. Their son, An-
drew, was a kindergartner at time of trial. The pe-
titioners, in addition to their own testimony, offered
the evidence of Ronald Pauls, elementary school
principal at Henderson, and Allen Friesen, superin-
tendent of schools at Henderson. Norman Bonde,
superintendent of schools at McCool Junction, was
the only witness for appellants.

Mr. Pauls testified that he had been the ele-
mentary school principal at Henderson for 13 years;
that he had a bachelor of arts degree in elementary
education, a master of education degree, and a
specialist degree in educational administration, and
that the curriculum for a child from kindergarten
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through the sixth grade consisted of reading, mathe-
.matics, science, social studies, health, handwriting,
and spelling. The elementary faculty included two
teachers with master’s degrees and two with at least
36 hours of graduate work. Teaching equipment in-
cluded instructional television sets, projectors and
viewers, record players, and a computer. The
student-teacher ratio was approximately 15 to 1; in
addition to a regular classroom teacher for each
grade, the elementary staff consisted of an ele-
mentary music teacher, an instrumental music
teacher, an art teacher, a resource teacher, and
teacher aides. :

Allen Friesen testified that Henderson was a Class
I1I district; that the enrollment was 190 in the ele-
mentary school and 150 in the secondary school; and
that the schools were located on a 12-acre tract not
intersected by streets. He further testified that of
the 32 teachers on the staff, all had at least a
bachelor’s degree, 14 had master’s degrees, and 3
had at least 36 hours above the bachelor's degree re-
quirements. The elementary and secondary princi-
pals had no classroom responsibilities. All teachers
participated in a continuing in-service program to
improve skills. The main building at Henderson
had been built in 1953, with additions in 1959 and
1974. The Henderson School District offered a voca-
tional agriculture program, a science laboratory, a
physics and chemistry laboratory, and a biology
laboratory. Henderson School District also offered
a shop program, a full mathematics program, and a
3-year program in German.

Ronald L. Janzen testified that from their farm
home it was approximately 6 miles to the Henderson
school and 8 miles to the McCool Junction school.
Mr. Janzen also testified that he had taken the voca-
tional agriculture course at Henderson and felt that
his son should take the course. Both Ronald and
Joyce Janzen testified that, in their opinion, the best
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educative interest of their son would be served by
the transfer.

Norman Bonde, superintendent of schools at
McCool Junction, testified for the appellants. He
testified that he had a master’s degree and a
specialist in administration from Kearney State
College; that no foreign language was offered at the
McCool Junction school; that three members of the
faculty were not endorsed in certain of the classes
they were teaching, including chemistry and
physics, eighth and ninth grade science, and seventh
and eighth grade English; that the driver’s educa-
tion teacher had a provisional endorsement; and
that vocational education courses are not offered at
McCool Junction and had not been offered in the
past.

The appellants do not attempt to distinguish. the
facts of this case from Friesen v. Clark, supra. In
that case we granted a freehold transfer from
McCool Junction to Henderson. We noted there the
argument that while vocational agriculture was not
then offered it might well be offered in the future.
Nine years later the same argument is offered here.
The argument did not convince the court then; it
does not do so now. On the facts as proven, the Dis-
trict Court was correct.

Under our de novo review, we agree with the con-
clusion reached by the trial court. '

However, we must deal with the assignments of
error relating to the quality of proof in determining
“best educative interest.” Without citing other than
the most general authority, appellants assert that
“best educative interest’”” must be relegated to the
experts, that no determination can be made without
a complete testing procedure of the student, and
only after that testing is complete may an appropri-
ate interpreter of that testing state an opinion of
“pest educative interest.”” This view is not sup-
ported by our cases and we decline to adopt it.
While such evidence, if offered, would appear to be
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relevant, its absence will not doom the petition to
failure.

Nor are we convinced that a parent as an in-
formed and concerned lay person is not competent
to testify as to his or her opinion on ‘‘best educative
interest.”” The parents were not testifying as ex-
perts, and the evidence was clearly admissible un-
der Neb. Rev. Stat. § 27-701 (Reissue 1979) as that
‘“‘rationally based on the perception of the witness
and . .. helpful to a clear understanding of his testi-
mony or the determination of a fact in issue.”

The decision of the trial court is correct and is af-

firmed.
AFFIRMED.

STEWART W. KLEEB, APPELLEE AND CROSS-APPELLANT, V.
ALLENE D. KLEEB, WiLMA A. ASKEY, ARDEN L. ASKEY,
VELMA JEZBERA, and FRANK JEZBERA, APPELLEES,
KENNETH LLAURITZEN, APPELLANT AND CROSS-APPELLEE.
330 N.W.2d 484

Filed February 18, 1983. No. 82-385.

Supersedeas Bonds. As a rule, a supersedeas or stay does not re-
verse, annul, or undo what has already been done, or impair the
force or pass on the merits of the judgment, order, or decision of
the trial court; and the judgment, order, or decree is not vacated or
annulled, nor is its validity or effect impaired thereby.

Appeal from the District Court for Cass County:

Raymonp J. Casg, Judge. Reversed and remanded
with directions.

Jim R. Titus of Peterson, Bowman & Johanns, for
appellant.

Ronald D. Svoboda and David V. Chebatoris of
Clements, Svoboda & Chebatoris, for appellee
Stewart Kleeb.

KrivosHa, C.J., BosrLauGH, McCowN, WHITE,
HasTiNGgs, and CAPORALE, JJ., and MORAN, D.J.
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KRrivosua, C.J.

This is the second appearance of this case before
this court. Originally, this case was before us con-
cerning the question of whether a partition action
was properly conducted. The facts of the case are
reported in our earlier opinion and may be found at
210 Neb. 637, 316 N.W.2d 583 (1982). This appeal con-
cerns itself with the question as to who should be en-
titled to the landlord’s share of the crops earned for
the years 1980 and 1981 while the case was on appeal.
Having now reviewed the record, we believe that the
trial court should not have awarded the crops to the
original owners and we therefore reverse the judg-
ment.

On June 6, 1980, the trial court confirmed the ju-
dicial sale in question and ordered the property con-
veyed to the purchaser, Kenneth P. Lauritzen (pur-
chaser). Owners Wilma E. Askey and Arden L.
Askey (Askeys) filed a notice of appeal and what
purports to be a supersedeas bond. Additional own-
ers, Stewart W. Kleeb, Allene D. Kleeb, Velma
Jezbera, and Frank Jezbera, did not join in the ap-
peal, but all, including the Askeys, will be referred
to herein as ‘‘original owners.”

During the pendency of the appeal the referee
properly leased the real -estaie for farming on a
sharecrop arrangement, resulting in net rental
income from the property for the years 1980 and
1981. Following our affirmance in the first case on
February 26, 1982, the trial court entered an order
which provided in part that the original owners were
to pay the real estate taxes for the years 1980 and
1981 and were therefore to receive the landlord’s
share of the crops for the years 1980 and 1981. The
trial court also ordered that the interest earned on
the downpayment held by the referee during the
time of appeal should be paid to the purchaser. Be-
cause the question of interest on the unpaid balance
was not presented to the trial court, it made no find-
ing in that regard. Lauritzen assigns as error the
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trial court’s awarding of the landlord’s share of the
crops to the original owners. Although the original
owners did not initially seek interest on the unpaid
balance, appellee Stewart Kleeb now asserts for the
first time in this court, by way of cross-appeal, that
they should be entitled to interest on the unpaid bal-
ance of the purchase price.

In order to determine whether the action of the
trial court was correct, we must resolve two ques-
tions. The first question is, What was the status of
the case just before the appeal was taken? The sec-
ond question is, What was the effect of the filing of
the supersedeas bond by the Askeys?

With regard to the first question, the answer is
relatively simple. Absent the filing of a notice of
appeal, the purchaser in this case would have been
entitled to the crops for the years 1980 and 1981 and
would have been obligated to pay the expenses, in-
cluding the real estate taxes. The sale bill con-
tracted for that result. In advertising the sale, the
referee provided in part as follows: ‘‘POSSES-
SION: Buyer takes full possession of mineral rights
and buyer takes owner’s interest in 1980 crops at the
time balance is paid. Seller to pay 1979 ($1,214.03)
and all prior real estate taxes. Purchaser pays 1980
taxes.”” Regardless of what the law may be as to
the appropriate division between buyer and seller at
a judicial sale where nothing is said, the parties in
this case contracted, as they were entitled to do, as
to how the crops and expenses were to be handled.
In judicial sales the court is the vendor, State Bank
of Nebraska v. Green, 8 Neb. 297, 1 N.W. 210 (1879),
and generally may set such terms not otherwise un-
lawful. Without regard to when the sale was to take
place or the confirmation obtained or the deed con-
veyed, the purchaser was to pay the taxes for the
year 1980 and, presumably then, for all subsequent
years, and was likewise to receive the crops for the
year 1980 and, presumably, all subsequent years.
Absent the filing of a notice of appeal and, more
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importantly, absent the giving of a purported super-
sedeas bond, there would be no question as to how
this case should be resolved.

What then was the effect of the giving of the super-
sedeas bond by the Askeys? Did the giving of the
bond in effect set aside the judgment entered by the
trial court on June 6, 1980, or did it merely suspend
the enforcement of the judgment until we affirmed
the trial court’s action on February 26, 19827

On June 6, 1980, after notice and hearing, the trial
court specifically confirmed the sale to the pur-
chaser and ordered the referee to convey said prem-
ises to the purchaser by deed. On June 6, 1980, the
purchaser became the equitable owner of the prop-
erty, Lamb v. Sherman, 19 Neb. 681, 28 N.W. 319
(1886); Yeazel v. White, 40 Neb. 432, 58 N.W. 1020
(1894), and, pursuant to the court’s order and the
previous representation made by the referee in the
sale notice, became entitled to the 1980 crops and
was obligated to pay the 1980 taxes. We think it
clear from both a reading of the statute providing
for the giving of a supersedeas bond, Neb. Rev. Stat.
§ 25-1916 (Reissue 1979), and our previous holdings
that the giving of the supersedeas bond does not set
aside a previous order of the court but merely
suspends its enforcement.

In Guaranty Fund Commission v. Teichmeier, 119
Neb. 387, 391, 229 N.W. 121, 123 (1930), we noted:
““The general rule is that the effect of a supersedeas
bond is to suspend proceedings and preserve the
status quo pending the determination of the appeal.
It suspends all further proceedings on the judgment
or decree appealed from, but does not, like a re-
versal of the judgment by this court, annul the judg-
ment itself.”” And in 4A C.J.S. Appeal and Error
§ 662 at 497 (1957), the author notes: ‘‘As a rule, a
supersedeas or stay does not reverse, annul, or undo
what has already been done, or impair the force, or
pass on the merits, of the judgment, order, or deci-
sion of the trial court; and in most jurisdictions the
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judgment, order, or decree is not vacated or an-
nulled, nor is its validity or effect impaired there-
by.”” We are such a jurisdiction. To hold otherwise
would be to totally ignore the function of a super-
sedeas bond. Were we to take the position urged
upon us by the appellee Stewart Kleeb, one could
appeal such a case, file a supersedeas bond and,
after the crops had been raised and harvested, dis-
miss the appeal without liability and contrary to the
clear language of the sale bill. The filing of the
supersedeas bond in this case did not reverse the or-
der of the trial court entered on June 6, 1980, nor did
it affect the commitment made by the parties in the
sale bill. As a matter of fact, our opinion filed in
this case on February 26, 1982, did not confirm the
sale, as urged by appellee Stewart Kleeb, but,
rather, affirmed ‘‘the order of the District Court
confirming the sale to appellee Lauritzen and or-
dering the referee to convey the premises to him

..”"  All that our decision did was to affirm what
the trial court had already done and remove the
stay which was preventing the referee from acting
in accordance with the previous order of the trial
court. The trial court therefore should have di-
rected that the landlord’s share of the crops earned
for the years 1980 and 1981 be paid to the purchaser
and that the purchaser likewise be obligated to pay
the landlord’s share of the expenses, including the
payment of real estate taxes incurred for the years
1980 and 1981. For the same reasons, it follows that
the interest earned on the downpayment must be
paid to the referee for distribution to the original
owners.

That leaves us with the final question of whether
the purchaser herein should be required to pay inter-
est on the balance of the purchase price from the
date of confirmation to the present. Unfortunately,
the original owners did not raise that issue before
the trial court and did not afford the trial court the
opportunity to pass upon it. More importantly, how-
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ever, the parties offered no evidence on this ques-
tion. The general rule in regard to this matter is
fairly clear, as expressed by our decision in the case
of McCleneghan v. Powell, 105 Neb. 306, 312, 180
N.W. 576, 579 (1920), wherein we said: ‘“‘Equity will
not permit a vendee to enjoy the rentals that are de-
rived from land for which he has not paid and at the
same time permit him to escape the payment of in-
terest to the vendor on the unpaid purchase price un-
less a tender has been made of such purchase price
and kept good.” The only evidence concerning the
tender is a stipulation entered into by all the parties
to the effect that at all times relevant the purchaser
was ‘ready. and willing and able to pay the full
amount of the purchase price.” Obviously, his in-
ability to pay was due to the fact that the Askeys had
filed a supersedeas bond preventing the referee
from executing and conveying a deed to Lauritzen,
thereby requiring Lauritzen to make payment. The
very terms of the sale gave to Lauritzen a choice of
paying upon confirmation or when merchantable
abstract and deed were delivered. The purchase
price was not due and payable until the deed was de-
livered and that did not happen until after the man-
date was issued by this court.

Appellee Stewart Kleeb argues that, this being an
equitable action, we have reasonable discretion to
allow or withhold interest as is reasonable and just
under the circumstances. See Patterson v. Spells
Lumber Co., 166 Neb. 692, 90 N.W.2d 283 (1958). The
difficulty with that argument is that had the Askeys
not superseded the judgment and prevented the pay-
ment of the balance, payment would have been
forthcoming upon delivery of the deed. It was the
Askeys’ act which authorized Lauritzen to withhold
payment. Likewise, we are totally without any evi-
dence to determine whether purchaser was obli-
gated to make any payments to anyone else during
this time in order to keep the proceeds on reserve
for payment when needed or whether he gained any
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benefit by reason of the delay. One may surmise as
to the facts, but it is difficult, if not impossible, to do
equity absent evidence and based solely on surmise.
We therefore find that the judgment of the trial
court directing that the landlord’s share of the crops
for the years 1980 and 1981 be paid to the original
owners, subject to their paying the real estate taxes
for those years, should be reversed, and the pro-
ceeds instead should be ordered paid to the pur-
chaser, subject to his paying the real estate taxes
for the years in question. We likewise reverse that
portion of the trial court’s order directing that the
interest on the downpayment be paid to the pur-
chaser and direct that the interest be paid instead to
the referee for distribution to the original owners.
We make no order regarding the request that the
purchaser be ordered to pay interest on the unpaid
balance.

The judgment of the trial court is reversed and the
cause remanded with directions to enter judgment
in accordance with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

WHITE, J., concurs in the result.

BosLAuGH, J., dissenting.

The order of the trial court, while perhaps errone-
ous, was at least equitable. The majority opinion
fails to do equity between the parties because it
awards both the use of the unpaid purchase price
and the income from the land to the purchaser.

From the time when a contract of sale of land
should be performed the land is, in equity, the prop-
erty of the vendee held by the vendor in trust for
him, and the purchase price is the property of the
vendor held in trust for him by the vendee. Upon
specific performance the vendor is liable to account for
the rents and profits and the vendee for the interest
on the purchase price. Russell v. Western Nebraska
Rest Home, Inc., 180 Neb. 728, 144 N.W.2d 728 (1966).

In McCleneghan v. Powell, 105 Neb. 306, 180 N.W.
576 (1920), cited in the majority opinion, the vendor
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recovered interest on the unpaid balance of the pur-
chase price. That case does not support the result
reached by the court in this case. Under the rule of
the McCleneghan case, the purchaser in this case
should be required to account to the owners for in-
terest on the unpaid balance of the purchase price.

In the McCleneghan case we held that the vendor
was entitled to interest on the unpaid balance of the
purchase price because the evidence of the vendee
failed to show that the vendee had either borrowed
the money or held it unused for the benefit of the
vendor. Because the evidence did not show that
McCleneghan ‘“had either borrowed or exclusively
appropriated $20,000 and that the money was held
continuously from March 1, 1918, unused and in
readiness to be paid to the defendants Powell upon
fulfilment of their part of the contract,”’ the defend-
ants Powell were entitled to interest at the lawful
rate from March 1, 1918, until the date the money
was paid into court. Id. at 312, 180 N.W. at 579.

A mere tender or offer to perform is not enough to
excuse the vendee from accounting for interest on
the unpaid balance of the purchase price during the
delay in performance. The evidence must show that
the money was ‘‘appropriated”’ to the contract and
“no benefit has accrued’’ to the vendee from the un-
paid money before the vendee can avoid accounting
to the vendor for interest on the purchase price.

In this case the evidence falls far short of satis-
fying the rule of the McCleneghan case. The parties
merely stipulated that the vendee ‘‘was ready and
willing and able to pay the full amount of the pur-
chase price.”” There is no showing that the vendee
had borrowed the money and was paying interest on
it, or had ‘‘appropriated’’ the money and derived no
benefit from it.

If the income from the property is to be awarded to
the purchaser, he should be required to account for
interest on the unpaid balance of the purchase price.

McCownN and HasTtings, JJ., join in this dissent.
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.LorRETTA L.. ROTH AND JANE MONTGOMERY, APPELLEES,
V. ScHooOL DISTRICT OF SCOTTSBLUFF, IN THE COUNTY OF
ScoTTts BLUFF, IN THE STATE OF NEBRASKA,

A POLITICAL SUBDIVISION, APPELLANT.

330 N.W.2d 488

Filed February 25, 1983. No. 81-702.

1. Teacher Contracts. A probationary teacher is entitled to none of
the termination or rehiring benefits allowed under Neb. Rev. Stat.
§§ 79-1254 et seq. (Reissue 1981), including the preferred rights to
reemployment under § 79-1254.07.

2. Constitutional Law: Statutes. The constitutional requirement that
statutory language must be reasonably certain or be held void for
vagueness is satisfied by the use of ordinary terms which find ade-
quate interpretation in common usage and understanding.

3. Teacher Contracts: Words and Phrases. ‘‘Reduction in force,”
within the meaning of Neb. Rev. Stat. § 79-1254.07 (Reissue 1981),
has a clear meaning in common usage and means terminating a
teacher ‘‘due to a surplus of staff.”

4. Teacher Contracts: Waiver. The question of whether a person
has waived a right to recall under Neb. Rev. Stat. § 79-1254.07
(Reissue 1981) is one of fact.

5. Declaratory Judgments: Appeal and Error. The determination of
factual issues in a declaratory judgment action, which would
otherwise be an action at law, will be treated in the same manner
as if a jury had been waived, and hence a trial court’s findings
have the effect of a jury verdict and will not be set aside unless
clearly wrong.

6. Teacher Contracts: Damages: Appeal and Error. The com-
puting of damages and the finding that a teacher has properly miti-
gated damages under Neb. Rev. Stat. § 79-1254.07 (Reissue 1981)
are factual issues, and the findings of the trial court in this regard
will not be set aside unless clearly wrong.

Appeal from the District Court for Scotts Bluff
County: Roserr O. Hippe, Judge. Affirmed in
part, and in part reversed and remanded with direc-
tions to dismiss.

True R. Ferguson of Atkins, Ferguson, Hahn,
Zimmerman & Carney, for appellant.

Mark D. McQGuire of Crosby, Guenzel, Davis,
Kessner & Kuester, for appellees.

KrivosHa, C.J., BosraucgH, McCown, CLINTON,
Warte, Hastings, and CAPORALE, JJ.
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PER CuURIAM.

The School District of Scottsbluff appeals a
declaratory judgment action in which the District
Court found plaintiffs, Loretta Roth and Jane
Montgomery, were entitled to and deprived of
preferred rights of reemployment under Neb. Rev.
Stat. § 79-1254.07 (Reissue 1981), and awarded
damages accordingly. On appeal, the School
District of Scottsbluff contends the trial court erred
in (1) allowing Montgomery preferred rights to
reemployment under § 79-1254.07, (2) concluding
§ 79-1254.07 was constitutional, (3) finding Roth had
not waived her right to reemployment, and (4) com-
puting damages and finding plaintiffs properly miti-
gated damages. We reverse in respect to Mont-
gomery and affirm in respect to Roth.

Roth and Montgomery were teachers for school
district No. 67 when that district, in March 1979,
adopted a plan to merge with the Scottsbluff School
District. As a result of the merger, Scottsbluff
School District assumed all rights and obligations of
school district No. 67. Montgomery was a proba-
tionary teacher in her first year of teaching for
school district No. 67 and Roth was a tenured
teacher. In April 1979 Montgomery received notice
that her contract would be terminated at the close of
the contract period. Roth received notice that the
merger would cause a reduction in staff and, conse-
quently, her contract would be terminated at year-
end. The school district No. 67 board affirmed both
terminations after a board hearing.

In anticipation of the merger, plaintiffs inter-
viewed with the Scottsbluff School District for teach-
ing positions. After the interviews the Scottsbluff
School District contacted neither plaintiff con-
cerning reemployment and hired new teachers from
1979 to 1981 to satisfy positions for which Mont-
gomery and Roth were qualified. Montgomery
found a part-time teaching job for 1980-1981. Roth
taught at Wheatland School District from 1979 to
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1980 and at Berean Christian School from 1980 to
1981, with both positions paying less than if she had
taught in the Scottsbluff School District.

Plaintiffs filed a declaratory judgment action on
July 30, 1979, asking for damages based on their pre-
ferred right to reemployment under § 79-1254.07. At
trial, the court found that both Montgomery, a pro-
bationary teacher, and Roth, a tenured teacher,
were terminated due to a reduction in force and,
consequently, had preferred rights to reemployment
which the School District of Scottsbluff failed to re-
spect.

In its first assignment of error Scottsbluff School
District argues that a probationary teacher is not en-
titled to preferred rights to reemployment allowed
under § 79-1254.07. Section 79-1254.07 states that
““Any employee whose contract shall be terminated
because of reduction in force ... shall have pre-
ferred rights to reemployment for a period of
twenty-four months commencing at the end of the
contract year and the employee shall be recalled on
the basis of length of service to the school to any po-
sition for which he or she is qualified by endorse-
ment or college preparation to teach.”

We have said that the purpose of the tenured
teacher act, Neb. Rev. Stat. §§ 79-1248 to 79-1254.08
(Reissue 1981), ‘‘ ‘is to guarantee a tenured teacher
continued employment except for two justifiable cir-
cumstances: (1) Discharge for cause; and (2) re-
duction in the teaching force.’ ’’ Moser v. Board of
Education, 204 Neb. 561, 563, 283 N.w.2d 391, 393
(1979). In Meyer v. Board of Education, 208 Neb.
302, 303 N.W.2d 291 (1981), we stated that § 79-1254
provides proper procedures for termination of
tenured teachers, but does not protect probationary
teachers who may be terminated for any or no rea-
son. ‘‘Probationary teachers are exempted from
every provision outlined in § 79-1254 ....” Id. at
305, 303 N.W.2d at 293. Thus, based on Meyer, we
find that a probationary teacher is entitled to none of
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the termination or rehiring benefits allowed under
§§ 79-1254 et seq., including the preferred rights to
reemployment under § 79-1254.07. Consequently, the
trial court erred in awarding Montgomery damages
based on her preferred rights to reemployment, for
as a probationary teacher, even one terminated due
to a reduction in force, she has no reemployment
rights under § 79-1254.07. Conversely, because Roth
is a tenured teacher terminated due to a reduction in
force, she has preferred rights to reemployment un-
der § 79-1254.07.

In attacking Roth’s award, the School District of
Scottsbluff contends § 79-1254.07 is unconstitutional
because the phrases ‘‘reduction in force,” ‘‘waive
recall,” and ‘leave of absence,”” found in
§ 79-1254.07, are too vague to give one notice. We
will not consider the phrase ‘‘leave of absence,” as it
is only a hypothetical problem in the present case.
See Horn v. Burns and Roe, 536 F.2d 251 (8th Cir.
1976). The constitutional requirement that statutory
language must be reasonably certain or be held void
for vagueness is satisfied by the use of ordinary
terms which find adequate interpretation in common
usage and understanding. State v. Metteer, 203
Neb. 515, 279 N.wW.2d 374 (1979). Based on this
standard we find the statute adequately certain.
“Reduction in force’’ has a clear meaning in com-
mon usage, and this court has further clarified its
meaning by stating that reduction in force involves
terminating a teacher ‘‘due to a surplus of staff.”
Moser v. Board of Education, supra at 564-65, 283
N.W.2d at 393. Similarly, ‘‘waive recall’’ is a phrase
of common understanding, meaning relinquishing
the right to be called back. See Webster’s Third
New International Dictionary, Unabridged (1968).

Next, the School District of Scottsbluff contends
that the trial court erred in not finding that Roth
waived her right to recall. Section 79-1254.07 states
that ‘‘An employee under contract to another educa-
tional institution may waive recall . .. .”
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Thus, the question is whether Roth voluntarily and
intentionally relinquished her right to recall. See
Pester v. American Family Mut. Ins. Co., 186 Neb.
793, 186 N.W.2d 711 (1971). The waiver question is
one of fact for the jury. 28 Am. Jur. 2d Estoppel and
Waiver § 174 (1966); Williams v. Stroh Plumbing &
Electric, Inc., 250 Iowa 599, 94 N.W.2d 750 (1959).
The determination of factual issues in a declaratory
judgment action, which would otherwise be an ac-
tion at law, will be treated in the same manner as if
a jury had been waived. Hence, a trial court’s find-
ings have the effect of a jury verdict and will not be
set aside unless clearly wrong. MFA Ins. Com-
panies v. Mendenhall, 205 Neb. 430, 288 N.W.2d 270
(1980); Larutan Corp. v. Magnolia Homes Manuf.
Co., 190 Neb. 425, 209 N.W.2d 177 (1973).

We find the record supports the court’s refusal to
find Roth waived her right of recall. Indeed, her in-
terviewing with the School District of Scottsbluff,
her attorney’s letters to the district concerning her
rehiring, and her filing of this suit suggest a strong
intent to maintain, rather than waive, her right of
recall.

Finally, the School District of Scottsbluff argues
that the trial court erred in computing damages and
in finding Roth properly mitigated damages. Both
of these are factual issues and the findings of the
trial court will not be set aside unless clearly wrong.
MFA Ins. Companies v. Mendenhall, supra, Larutan
Corp. v. Magnolia Homes Manuf. Co., supra. We
find that a reading of the record supports the trial
court’s findings on Roth’s damages and her proper
mitigation of damages.

The judgment of the District Court in favor of
Montgomery is reversed and the cause remanded
with directions to dismiss her action, and the judg-
ment in favor of Roth is affirmed.

AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED WITH DIRECTIONS TO DISMISS.
CuLINTON, J., not participating.
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IN RE ESTATE OF JEAN F'. MCCARTNEY, DECEASED.
KIirk MCCARTNEY, PERSONAL REPRESENTATIVE OF THE
ESTATE OF JEAN F'. McCARTNEY, DECEASED,
APPELLANT, V. SHIRLI FFRANK M CCARTNEY, APPELLEE,
330 N.W.2d 723

Filed February 25, 1983. No. 81-779.

1. Marriage: Proof. Marriage is a fact which may be proved by di-
rect or circumstantial evidence, or by documentary or parol evi-
dence. The weight and sufficiency of the evidence to prove mar-
riage is governed by the general rules of evidence.

2. : The general rule is that the burden of proof of
marrlage is upon the party who pleads it.

3. Where the issue is whether a marriage was ever
contracted the burden of proof is on the party asserting its exist-
ence.

4. Common-law marriages are not recognized in Ne-
braska. Cohabitation without a ceremonial marriage is meretri-
cious and is not evidence of marital status in this state.

5. In order to prove a marriage there must be proof

that a ‘ceremonial marriage took place.

6. Evidence: Witnesses. Uncontroverted testimony need not be ac-
cepted as absolute verity, especially when that testimony is op-
posed to common knowledge or human experience, or is inherently
1mprobable unreasonable, or unworthy of belief.

The trier of fact has a right to test the credibility

of a witness by his self-interest and to weigh undisputed testimony

against facts and circumstances in evidence from which a con-
clusion can be drawn that the testimony is not true.

Appeal from the District Court for Dodge County:
MARK J. FuarmMan, Judge. Reversed and remanded.

Ray C. Simmons of Ray C. Slmmons P.C., for ap-
pellant.

Levy & Lazer, for appellee.

KrivosHa, C.J., BosrLaugH, McCowN, WHITE,
HasTtiNGgs, and CAPORALE, JJ., and MoORAN, D.J.

BoOSLAUGH, J.

Jean F. McCartney died testate on June 1, 1980, a
resident of Dodge County, Nebraska. His will, dated
June 3, 1977, which devised his entire estate to his
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children, Kirk McCartney and Susan Frye, was ad-
mitted to probate on August 15, 1980.

On October 10, 1980, Shirli F'rrank McCartney filed
a petition for formal determination of heirship in the
county court. The petition alleged that she was
married to the deceased at the time of his death and
entitled to a statutory share of his estate as an
omitted spouse.

Both the petitioner and the deceased had been
previously married and divorced. The deceased
and his first wife, Lois, were divorced on April 6,
1977. The petitioner claims her marriage to the de-
ceased took place in December 1977.

The county court found that the petitioner, Shirli
Frank McCartney, had failed to prove a valid mar-
riage. Upon appeal to the District Court that court
found that a marriage had been shown and the per-
sonal representative had failed to prove that it was
invalid. The personal representative has appealed
to this court.

The issue presented by the appeal is whether the
petitioner and the deceased were married at the
time of his death. Marriage is a fact which may be
proved by direct or circumstantial evidence, or by
documentary or parol evidence. The weight and
sufficiency of the evidence to prove marriage is
governed by the general rules of evidence. Bourelle
v. Soo-Crete, Inc., 165 Neb. 731, 87 N.W.2d 371 (1958).

The general rule is that the burden of proof of
marriage is upon the party who pleads it. Morris v.
Equitable Life Assurance Society, 109 Neb. 348, 191
N.W. 190 (1922). The rule is stated in 52 Am. Jur. 2d
Marriage § 129 (1970) as follows: ‘‘While the dis-
tinction is not always clear in many cases, the ques-
tion of burden of proof in marriage law depends on
whether the issue is seen as the existence of a dis-
puted marriage—that is, whether there was ever a
genuine attempt to form a marital union—or as the
validity of a marriage shown or conceded to have
come into existence. Where the issue is whether a
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marriage was ever contracted, the view generally
taken is that the burden of proof is on the party as-
serting its existence, especially if the claim is for a
common-law marriage.

‘‘On the other hand, where the issue is whether a
marriage shown to exist is valid, the general rule is
that the person attacking its validity has the burden
of proving invalidity. This rule applies to common-
law as well as to ceremonial marriages.”” Under
the circumstances in this case the burden of proof
was on the petitioner to prove the marriage.

The personal representative urges that the review
in this court is de novo. Prior to the repeal of Neb.
Rev. Stat. § 30-1606 (Reissue 1979), appeals of this
nature were determined de novo in this court. Sec-
tion 30-1606 was repealed effective August 30, 1981.
See Neb. Rev. Stat. § 30-1601 (Cum. Supp. 1982). The
review in the District Court is now for ‘‘error ap-
pearing on the record.”” Neb. Rev. Stat. § 24-541.06
(Cum. Supp. 1982).

The case was tried in the District Court on July 13,
1981, and decided September 22, 1981. We have con-
cluded that we need not determine which standard
of review is applicable to this case because we reach
the same result under either standard.

At the hearing in the county court the petitioner
testified that she and Jean F. McCartney were mar-
ried in a civil ceremony somewhere in Arkansas on
December 27, 1977. She testified that she and Jean
had left the Omaha area on that date in his car. She
was feeling very sleepy and slept during most of the
long ride. She testified that they stopped and
parked in front of a private residence and she no-
ticed a car that had rolled down an embankment.
Before getting out of the car Jean asked her to
marry him. They went up to a house and were ad-
mitted by an older man. An older woman was also
present. A ceremony consisting only of the mar-
riage vows was then performed by the man. Fol-
lowing the ceremony Shirli and Jean signed a ‘‘cer-
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tificate of marriage,’”’ but the document was folded
by Jean so that she could see very little of it. They
got back in the car and returned to Omaha. Shirli
testified that she and Jean had discussed marriage
on several occasions, but she did not know in ad-
vance that the wedding was to take place.

Shirli’s testimony concerning the details of the
marriage was extremely vague. Her testimony in
an earlier deposition, although somewhat similar,
differed in regard to several important details from
that given at the hearing.

At the time of the deposition she did not know
where the ceremony had taken place. Before the
hearing in the county court she consulted a psy-
chiatrist and submitted to hypnosis. She claims that
as a result of the hypnotic sessions she was able to
recall that the ceremony took place in Arkansas.
There is some evidence that Shirli had previously
named other states as being the one in which the
marriage was performed.

The requirements for a valid marriage in
Arkansas are similar to those in Nebraska. Common-
law marriages are not recognized and only cere-
monial marriages are valid. Furth v. Furth, 97 Ark.
272, 133 S.W. 1037 (1911); Spicer v. Spicer, 239 Ark.
1013, 397 S.W.2d 129 (1965). There are statutory re-
quirements for a license and blood tests before a
marriage may be solemnized. Ark. Stat. Ann.
§§ 55-201 et seq. (Repl. 1971).

All arrangements for the wedding had been made
by Jean. Shirli had not taken a blood test spe-
cifically for the ceremony. She saw the marriage
certificate only once after the ceremony and never
saw it folded out to its full length. According to
Shirli, Jean said that he wanted to keep the location
of their marriage a secret so that she would not be
able to divorce him.

After their return to Nebraska they did not live to-
gether for about 8 months. Shirli continued to live
in Omaha while Jean resided at his ‘“ranch’” in
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Fremont. Shirli testified that she continued to live
in Omaha because her son was to graduate from
high school and she did not want him to change
schools. Shirli and her children moved to Fremont
in August 1978.

They told no one of the marriage until February
1978. At that time they told some of their children
and some of their friends. Thereafter, Jean Mec-
Cartney introduced Shirli as his wife to friends and
business acquaintances. He told a few of his friends
that he and Shirli had been married in Arkansas.

Jean filed his 1978 income tax return as married,
filing separately. Jean designated Shirli McCart-
ney, his wife, as the beneficiary for his accumulated
sick leave. He changed his life insurance policy
beneficiaries to Shirli McCartney, his wife. He
listed Shirli as his wife on his medical records and
named her as joint tenant on his bank records. Jean
McCartney’s name appeared on the school records
of Shirli’s children.

The record shows that after February 1978 the de-
ceased and the petitioner conducted their lives as if
they were married. However, evidence that would
be sufficient to establish a common-law marriage is
not sufficient to establish a marriage under our
present law. In Ropken v. Ropken, 169 Neb. 352,
354, 99 N.W.2d 480, 483 (1959), this court stated:
“Common-law marriages are not recognized in Ne-
braska by legislative enactment. . . . Cohabitation in
Nebraska without a ceremonial marriage is meretri-
cious. It is not evidence of a marital status in this
state.” In order to prove a marriage the petitioner
was required to establish that a ceremonial mar-
riage had taken place.

There is no evidence of a ceremonial marriage
except the testimony of the petitioner. Her descrip-
tion of the wedding and what took place on the
hurried trip to Arkansas is so vague and indefinite
that it is inherently improbable. She remembers
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almost no details of the trip, claiming that she was
asleep most of the time.

It does not seem reasonably likely that a mature
woman would forget the most important details
(i.e., time, date, and place) of her wedding cere-
mony. Nor does it seem likely that anyone not af-
fected by drugs, alcohol, or severe illness could
travel that great a distance without remembering
many details of the trip or its ultimate destination.
See Taylor v. Taylor, 230 S.E.2d 924 (W. Va. 1976), in
which plaintiff’s proof of a marriage ceremony was
held to be so incredible that it precluded a finding
that a ceremony had taken place.

The lack of any documentary corroboration of her
testimony concerning the ceremony is significant.
No one has been able to discover any official record
of the marriage. Although she claims that she saw
the marriage certificate on one occasion in Nebras-
ka, it was not found among the papers and personal
effects of the deceased, and was not produced at the
hearing.

The hypnotic sessions and the testimony of the
psychiatrist cast doubt on her testimony. The psy-
chiatrist called by the petitioner testified that Shirli
was ‘“‘highly influenceable in emotional situations’’;
that she suffered from a hysterical neurosis charac-
terized by disassociative and conversion phenome-
non with amnesia and loss of memory when emo-
tionally stressed; that she tended to go into trances
spontaneously; and that she was ‘‘highly suggestible
and influenceable.”” On cross-examination this wit-
ness admitted that it was possible that Shirli had
imagined that the marriage ceremony had taken
place.

Although some witnesses testified that the de-
ceased had told them that he and the petitioner had
been married in Arkansas, there was other testi-
mony that the deceased had said that he had not
married Shirli and would not marry her. Jack Mc-
Cartney, a brother of the deceased, testified that on
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two occasions, once before the alleged date of the
marriage and again after that date, the deceased
told him he had not married Shirli and did not intend
to marry her. Further, there was evidence that the
deceased was sometimes untruthful.

The petitioner relies heavily on Allen v. Allen, 121
Neb. 635, 237 N.W. 662 (1931), in which this court
found upon disputed facts there had been a valid
marriage. There are significant differences be-
tween the cases.

In the Allen case the plaintiff’s evidence estab-
lished that the ceremony had been performed by a
Reverend Wilson, an Adventist minister, on Septem-
ber 28, 1923, at Denver, Colorado, where both parties
resided. The plaintiff in the Allen case had received
a certificate of marriage from the officiating clergy-
man.

The trier of fact was not required to accept the tes-
timony of the petitioner that a ceremonial marriage
was performed someplace in Arkansas on December
27, 1977. Uncontroverted testimony need not be ac-
cepted as absolute verity, especially when that testi-
mony is opposed to common knowledge or human
experience, or is inherently improbable, unreason-
able, or unworthy of belief. Baliulis v. Campbell
Soup Company, 204 Neb. 739, 285 N.W.2d 227 (1979);
Marston v. Drobny, 166 Neb. 747, 90 N.W.2d 408
(1958); Sack v. Siekman, 147 Neb. 416, 23 N.W.2d 706
(1946). The trier of fact has a right to test the credi-
bility of a witness by his self-interest and to weigh
undisputed testimony against facts and circum-
stances in evidence from which a conclusion can be
drawn that the testimony is not true. Riley v. City
of Lincoln, 204 Neb. 386, 282 N.W.2d 586 (1979).

While a rebuttable presumption of a valid mar-
riage may arise upon proof of a ceremonial mar-
riage, we do not reach that question in this case. As
we view the record, and as the county court found,
the petitioner failed to establish by a preponderance
of the evidence that a ceremonial marriage took place.
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The judgment of the District Court is reversed and
the cause remanded for further proceedings in con-
formity with this opinion.
REVERSED AND REMANDED.

CARoOL A. LORD, APPELLEE, V. PHILLIP L.. LORD,
APPELLANT.
330 N.W.2d 492

Filed February 25, 1983. No. 81-823.

1. Property Division. The rules for determining the division of prop-
erty in an action for dissolution provide no mathematical formula
by which such awards can be precisely determined. Such awards
are determined by the facts in each case.

How property owned at marriage and acquired by gift or
inheritance will be considered in determining division of property
or award of alimony depends upon the facts of the particular case
and the equities involved.

3. Appeal and Error. Failure to file a cross-appeal precludes con-
sideration in this court of errors claimed by appellee against appel-
lant.

Appeal from the District Court for Custer County:
James R. KeLLy, Judge. Affirmed.

Tedd C. Huston and Steven A. Goeden, for appel-
lant. :

John O. Sennett of Black & Sennett, for appellee.

KrivosHas, C.J., BosLAUuGH, McCown, WHITE,
HasTinGgs, and CaPorALE, JJ., and Moran, D.J.

MOoRraN, D.J.

Respondent, Phillip Lord (Phillip), appeals from
the amended decree of dissolution which dissolved
the marriage, assigned property, allocated debts,
and determined child custody and support in an ac-
tion brought by the petitioner, Carol Lord (Carol).
We affirm.

The parties were married on April 22, 1976. They
are the parents of two children, born May 2, 1977,
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and October 16, 1979. The primary asset of the
marital property is their residence. The house was
moved onto an acreage, which Carol’s father con-
veyed to her as a gift after the marriage, and was
remodeled extensively. The parents paid for some
of the improvements. Carol’s father, together with
members of his family, Phillip’s father, and the par-
ties, did considerable labor on the residence. At the
trial an attempt was made to value the work done by
family members and to set it off from the marital
estate as gifts to the party related to the donor. The
record does not disclose that the trial judge dealt
with the work as gifts, and we do not. The house,
exclusive of the land, was appraised at $42,665 and
$43,505. Either figure exceeds the value of the
equity of the parties in the marital property.

Shortly before she filed the action, Carol trans-
ferred 12 cows and 8 heifer calves to her parents,
which she claimed was in satisfaction of advance-
ments made by her parents for her college expenses
and other debts such as feed bills and pasture rent.
These animals consisted of livestock owned by Carol
at the marriage and their offspring. Her parents
kept and cared for the animals without cost to Carol.
Shortly after the marriage, Phillip replaced a calf
which had died by purchasing one for $75.

Phillip was employed as a repairman and during
the year preceding trial earned $10,800. Carol is a
registered nurse and was employed on a part-time
basis. At the time of the trial she earned approxi-
mately $200 per month.

The amended decree assigned the house, most of
the contents, and the land to Carol, together with the
automobile she owned before the marriage. The
court assigned to Phillip the parties’ pickup, the
cash value of life insurance policies, and the value of
his pension account with his employer. Debts were
allocated between the parties, and Carol was or-
dered to pay Phillip $14,223 in 10 annual installments
of $1,422.30, with interest on the unpaid balance at
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the current legal rate. Child support due from
Phillip to Carol, who was awarded custody of the
children, was fixed at $100 per month for each child,
and each party was ordered to pay his own attorney
fees. The trial court found that the transfer of live-
stock was in consideration of a debt Carol owed her
father.

We determine that after setting off to Carol the
land and other improvements paid for by her par-
ents, Carol received, under the amended decree, ap-
proximately 69 percent of the marital estate.

Phillip’s assignments of error are that Carol was
awarded a disproportionate share of the marital
property and that the court improperly determined
that the transfer of cattle was in consideration of a
preexisting debt.

The rules for determining the division of property
in an action for dissolution of marriage provide no
mathematical formula by which such awards can be
precisely determined. Such awards are to be deter-
mined by the facts in each case. Burton v. Burton,
205 Neb. 865, 290 N.W.2d 658 (1980). Statutory guide-
lines are found in Neb. Rev. Stat. § 42-365 (Cum.
Supp. 1982). How property owned at marriage and
acquired by gift or inheritance will be considered in
determining division of property or award of ali-
mony must depend upon the facts of the particular
case and the equities involved. Van Newkirk v. Van
Newkirk, 212 Neb. 730, 325 N.W.2d 832 (1982).

Applying these rules to the facts of this case, we
find there was no abuse of discretion by the trial
court. Of considerable significance here is Carol’s
duty to provide suitable housing and care for the
children.

While we do not agree that the transfer of cattle
was in satisfaction of a preexisting debt, it is of no
consequence. Phillip’s contribution to the herd con-
sisted of the purchase of a calf for $75. The cattle
were kept as a part of Carol’s father’s herd. Nei-
ther of the parties cared for or fed them except in-
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cidentally as a part of the work they performed from
time to time on the ranch. They should be treated
as Carol’s and are not a part of the marital estate.
An adjustment for Phillip’s purchasing the calf
would be trifling and is not warranted.

In her brief, Carol complains of improper division
of personal property, inadequacy of child support,
and the interest requirement on the money judg-
ment. However, she did not cross-appeal and assign
these determinations as error. Hence, these claims
will not be considered. Peterson v. Strayer, 121
Neb. 866, 239 N.W. 213 (1931).

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. LLARRY S. COFFMAN,
APPELLANT.
330 N.w.2d 727

Filed February 25, 1983. No. 82-142.

1. Statutes. A sensible construction will be placed upon a statute to
effectuate the object of the legislative intent rather than a literal
meaning which would have the effect of defeating such intent.

2. Escape. For the purpose of determining whether one has escaped,
work release is but temporary leave within the meaning of Neb.
Rev. Stat. § 28-912(1) (Reissue 1979).

While on work release, under the provisions of Neb. Rev.

Stat. §§ 83-183 and 83-184 (Reissue 1981), a prisoner remains subject

to the supervision, control, and custody of the Nebraska Penal and

Correctional Complex.

Appeal from the District Court for Douglas County:
PauL J. HickmaN, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public De-
fender, for appellant.

Paul L. Douglas, Attorney General, and Marilyn
B. Hutchinson, for appellee.

KrivosHa, C.J., BosLaugH, McCowN, WHITE,
HasTINGS, and CAPoRALE, JJ., and WARREN, D.J.



STATE v. COFFMAN 561
Cite as 213 Neb. 560

CAPORALE, J.

Defendant-appellant, Larry S. Coffman, appeals
from a conviction on the charge of escape. We af-
firm.

On April 2, 1981, the defendant was assigned on
work release to the Omaha Post Care Center while a
prisoner at the Nebraska Penal and Correctional
Complex. On April 26, 1981, he failed to return to
the Omaha Post Care Center. He was later arrested
and charged with escape under the provisions of
Neb. Rev. Stat. § 28-912 (Reissue 1979). That statute
in pertinent part provides: ‘(1) A person commits
escape if he unlawfully removes himself from offi-
cial detention or fails to return to official detention
following temporary leave granted for a specific
purpose or limited period. Official detention shall
mean arrest, detention in or transportation to any
facility for custody of persons under charge or con-
viction of crime or contempt or for persons alleged
or found to be delinquent, detention for extradition
or deportation, or any other detention for law en-
forcement purposes; but official detention does not
include supervision of probation or parole or con-
straint incidental to release on bail.”

Defendant argues that as work release is a form of
parole, there was insufficient evidence to convict
him of escape under the statute cited above. In
taking that position he relies upon a series of Attor-
ney General’s opinions which advise that for the
purpose of determining who has power to grant work
release, it is a form of parole. First, it is to be noted
that although an Attorney General’s opinion is en-
titled to substantial weight and is to be respectfully
considered, it nonetheless has no controlling au-
thority on the state of the law discussed in it, and
standing alone is not to be regarded as legal prece-
dent or authority of such character as is a judicial
decision. An Attorney General’s opinion is, simply,
not a judicial utterance. Follmer v. State, 94 Neb.
217, 142 N.W. 908 (1913); Mogis v. Lyman-Richey
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Sand & Gravel Corp., 189 F.2d 130 (8th Cir. 1951), re-
hearing denied 190 F.2d 202, cert. denied 342 U.S.
877, 72 S. Ct. 168, 96 L. Ed. 659; 7 Am. Jur. 2d Attor-
ney General § 11 (1980).

The question is one of statutory construction. As
reiterated in a recent case dealing with escape,
State v. Farr, 209 Neb. 163, 306 N.W.2d 854 (1981), we
must, in construing a statute, keep certain rules in
mind. The first of these is that a sensible construc-
tion will be placed upon a statute to effectuate the
object of the legislative intent rather than a literal
meaning which would have the effect of defeating
such intent. See, also, Hill v. City of Lincoln, ante p.
517, 330 N.W.2d 471 (1983). Further, legislative
intent, when apparent from the whole statute, is not
to be thwarted by strained and unusual interpreta-
tions of particular words not required under the cir-
cumstances. If possible, a court will try to avoid a
construction which leads to absurd, unjust, or uncon-
scionable results. A statute should be construed in
the context of the object sought to be accomplished,
the evils and mischiefs sought to be remedied, and
the purpose to be served. State v. Farr, supra.

The construction urged by defendant metamor-
phoses from the merely absurd to the outrageously
farcical. Whatever work release may be for the
purpose of determining who is empowered to grant
it, there can be, and is, no question that for the
purpose of determining whether one has escaped it
is but ‘‘temporary leave.”’

While on work release a prisoner remains subject
to the supervision, control, and custody of the Penal
and Correctional Complex. Neb. Rev. Stat. § 83-184
(Reissue 1981) in pertinent part provides: ‘(1)
When the conduct, behavior, mental attitude and
conditions indicate that a person committed to the
department and the general society of the state will
be benefited, and there is reason to believe that the
best interests of the people of the state and the
person committed to the department will be served
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thereby, in that order, and upon the recommenda-
tion of the Board of Parole in the case of each com-
mitted offender, the Director of Correctional Serv-
ices may authorize such person, under prescribed
conditions, to: -

“(b) Work at paid employment or participate in a
training program in the community on a voluntary
basis ....” Neb. Rev. Stat. §83-183(2) (Reissue
1981) provides: ‘‘The Director of Correctional Serv-
ices shall make rules and regulations governing the
hours, conditions of labor, and the rates of compen-
sation of persons committed to the department. In
determining the rates of compensation, such regula-
tions may take into consideration the quantity and
quality of the work performed by such person,
whether or not such work was performed during
regular working hours, the skill required for its per-
formance, as well as the economic value of similar
work outside of correctional facilities.”” See, also,
State v. Mayes, 190 Neb. 837, 212 N.W.2d 623 (1973),
which holds that the failure to return to a treating
facility after temporary leave constitutes an escape
from custody. ‘

Defendant was on temporary leave and subject to
the control and custody of the penal complex. When
he did not return to the Omaha Post Care Center he
had obviously escaped. Defendant’s argument may
be cunning, but it is so devoid of substance as to
render this appeal wholly frivolous.

The judgment of the trial court is correct and is
affirmed. ,

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. GRETCHEN
HILPERT, ALSO KNOWN AS LETA G. TYLER, APPELLANT,

330 N.w.2d 729
Filed February 25, 1983. No. 82-224.

1. Directed Verdict: Waiver. Following a motion for a directed ver-
dict at the close of the evidence of the State, the introduction of evi-
dence thereafter by the defendant waives any error in the ruling or
failure of ruling on the motion, although the defendant is not pre-
vented from questioning the sufficiency of the evidence in the
entire record to sustain a conviction.

2. Witnesses: Self-Incrimination: Waiver. The general rule is that
a defendant’s testimony at a former trial is admissible in evidence
against him in later proceedings. A defendant who chooses to
testify waives his privilege against compulsory self-incrimination
with respect to the testimony he gives.

3. Criminal Law: Evidence: Joinder. Evidence offered by one
defendant in a joint trial, if competent, is evidence against other
persons charged in the same information.

4. Witnesses: Joinder. Where one of several defendants on trial to-
gether voluntarily becomes a witness, he is a witness for all pur-
poses. If he knows facts injurious to a codefendant, they may be
brought out either by his own counsel or by the State.

5. Criminal Law: Jurisdiction. Where the requisite elements of a
crime are committed in different jurisdictions, if an essential
element of the crime is committed in this state, jurisdiction to
prosecute is present.

6. Verdicts: Appeal and Error. This court will not interfere on
appeal with a finding of guilt based vpon evidence unless it is so
lacking in probative force that we can say as a matter of law that it
is insufficient to support such finding beyond a reasonable doubt.

7. Sentences: Appeal and Error. A sentence imposed within the
limits of the statute will not be disturbed on appeal absent an abuse
of discretion.

Appeal from the District Court for Box Butte
County: RoBeRT O. HIPPE, Judge. Affirmed.

Dean S. Forney, Box Butte County Public De-
fender, for appellant.

Paul L. Douglas, Attorney General, and Patrick T.
O’Brien, for appellee.

KrivosHs, C.J., BosLAUGH, McCowN, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.
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HasTINGS, J. .

The defendant, Gretchen Hilpert, and her hus-
band, John B. Hilpert, were charged in separate in-
formations with the crime of theft by deception, a
violation of Neb. Rev. Stat. § 28-512(1) (Reissue
1979). Following a stipulated consolidated trial to
the court alone, she was convicted and sentenced to
a term of imprisonment of 18 months to 2 years. The
errors which she has assigned on appeal, listed in
the order in which they will be discussed, are essen-
tially as follows: The court erred in that (1) it con-
sidered evidence against her which was not intro-
duced as a part of the State’s case in chief, nor by
her on defense; (2) the evidence was insufficient to
establish beyond a reasonable doubt that the crime
charged was committed in Nebraska, in that the
intent to deprive, an essential element of the crime,
did not occur within the State of Nebraska; (3) the
evidence was insufficient generally to establish be-
yond a reasonable doubt that the defendant com-
mitted the crime charged; and (4) the sentence was
excessive.

This prosecution arose out of a substantial short-
age of funds which developed in a certain guardian-
ship estate wherein John B. Hilpert was the guardian
and attorney and the defendant, as John'’s secretary,
apparently actually administered the estate.

At the beginning of the trial, the following col-
loquy occurred between the court and counsel:
“THE COURT: ... Both of these [cases] have
been consolidated for purposes of trial and in both
trial by jury has been waived and they are being
tried before the Court.... MR. MARGHEIM
[counsel for John B. Hilpert}: Your honor, we have
one procedural matter to ask the Court. THE
COURT: Surely. MR. MARGHEIM: We are ask-
ing for advice on this. These two cases are con-
solidated for purposes of trial but presume that that
still leaves each defendant with the right to present
their individual defenses, possibly conflictive de-
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fendants [sic], and each individual defendant to tes-
tify or not testify? THE COURT: Yes, that will be
all rightt MR. MARGHEIM: Okay.”” The record
further reflects that Mr. Forney was present repre-
senting the defendant Gretchen, and voiced no ob-
jection to those statements. The State then pre-
sented its case in chief and rested. John B. Hilpert
testified in his own behalf and called as a witness the
defendant Gretchen, who also testified. No objec-
tion to nor request for limitation of applicability of
the testimony of either of these witnesses was voiced
by the defendant Gretchen. Following John B.
Hilpert’s rest, counsel for the defendant Gretchen
announced that no evidence would be offered in her
behalf.

The State’s case in chief consisted of testimony by
Samuel L. O’Brien, a former county judge of Box
Butte County; Lane Nansel, vice president and
cashier of the Guardian State Bank, Alliance; L.
Leroy Schommer, also a vice president of that bank;
Albert T. Reddish, an Alliance attorney; and Lois
Pedersen, vice president of the Alliance National
Bank; and a great deal of documentary evidence.

Mr. O’Brien identified in person both the defend-
ant and John B. Hilpert. He also testified that John
was appointed guardian of the particular estate, that
he signed various documents, and that the defendant
worked for John as a secretary from the mid-1960s
to 1972.

The various annual reports covering the period
from September 17, 1971, to September 15, 1979, pur-
portedly made out by the guardian, John B. Hilpert,
were examined by the witness Lane Nansel. Each
of those reports contained what appeared to be the
signature of Lane R. Nansel, as vice president of the
bank, certifying the accuracy of the amounts
claimed on the report to be on deposit in the bank.
However, he testified that with the exception of the
one for the year September 17, 1971, to September
16, 1972, none of his signatures were genuine. As
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examples of discrepancies in the reports, the wit-
ness pointed to his purported certification for the
year ending on September 15, 1979, which showed
$34,000 in certificates of deposit with his bank,
whereas in fact there was but $7,500, and for the
year ending on September 16, 1973, an alleged
balance of $10,000 in savings certificates, as com-
pared to an actual balance of $5,500. The report for
that same year disclosed that the guardian had writ-
ten a check to the Guardian State Bank in the
amount of $5,000 for a certificate of deposit, whereas
Mr. Nansel testified that no such certificate was pur-
chased during that time period. Similar instances
of false information were detailed by this witness as
to many of the other reports.

Mr. Nansel also testified that as of September 24,
1979, there was a total of $8,000 in certificates of de-
posit in the guardianship account, and that two
certificates in the total sum of $5,500 were cashed on
April 24, 1980, leaving a June 24, 1980, balance in cer-
tificates of deposit of $2,500. He also stated that
during the period April 24, 1972, to June 24, 1980,
there never was a balance in time certificates for
the guardianship of more than $8,000. However, the
report for the year ending September 15, 1977,
showed a balance of $24,000; for September 15, 1978,
a balance of $29,000; and for September 15, 1979, a
balance of $34,000.

Exhibit 10 is a photocopy of one Guardian State
Bank cashier’s check in the amount of $5,489, dated
April 24, 1980, payable to the guardianship account
in the Alliance National Bank, stamped endorsed for
credit to that account, and a draft dated August 7,
1980, in the amount of $2,461.35, drawn on the Colo-
rado National Bank of Denver with the Guardian
State Bank as payor, ‘‘John B. Hilpert Guardian of
Harold E. Uhrich” as payee, with a hand-printed en-
dorsement as follows:
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‘‘John B. Hilpert, Guardian

of Harold E. Uhrich

For Deposit Only

Gretchen Hilpert

02-244578

/s/ Gretchen Hilpert.”
The $5,489 figure represented the $5,500 of certifi-
cates cashed in April, and the $2,461.35 figure repre-
sented the balance of the certificates then remain-
ing. These transactions were initiated by way of let-
ters from John B. Hilpert. However, according to a
handwriting expert, John B. Hilpert's signature on
one of the letters requesting the bank to cash the
certificates of deposit was actually written by the
defendant. With the payment of $2,461.35, according
to Mr. Nansel, any balance which the.guardianship
had with his bank was ‘‘wiped out.”’

The witness Lois Pedersen of the Alliance Na-
tional Bank testified that there was a total of ap-
proximately 25 checks written on the guardianship
account naming defendant as payee, signed by John
B. Hilpert, and endorsed by the defendant. The
checks were in varying amounts, ranging from $100
to $5,000, totaling something in excess of $14,000, and
covered the period from March 10, 1979, to July 31,
1980. The signatures of both parties were verified
by a handwriting expert. Ms. Pedersen also testi-
fied that the $5,489 cashier’s check previously men-
tioned was deposited in her bank and that shortly
thereafter a check in the amount of $5,000, signed by
John B. Hilpert, made out to the defendant and en-
dorsed by the defendant to her account, was paid.

L. Leroy Schommer, formerly an employee of the
Alliance National Bank, also testified that as to
several of the certifications of balance on deposit
contained in the guardian’s annual reports, the sig-
natures purporting to be his were not in fact genu-
ine.

The witness Albert T. Reddish testified to his ac-
quaintanceship with John B. Hilpert and the defend-
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ant, that John practiced law in Alliance, and that the
defendant worked as John's secretary. He de-
scribed conferences with the family of the ward re-
questing a change in the guardian and correspond-
ence with John B. Hilpert and the defendant, who
were then in California, to accomplish this change.
In spite of his various requests he never did receive
an accounting from John B. Hilpert. According to
Mr. Reddish’s comparison of the guardian’s reports
and the bank statements, there was a discrepancy
between the two of something over $45,000. Fol-
lowing a hearing in county court, he reported that
the county judge suspended Mr. Hilpert's authority
as guardian and assessed a surcharge against him of
$70,174.41.

Following the State’s rest, both the defendant and
John B. Hilpert moved to dismiss the information,
ruling upon which was reserved by the court. It is
not necessary for us to review the propriety of such
action by the trial judge for two reasons: The
defendant does not assign such action as error, nor
does she argue it in her brief; secondly, in Henggler
v. State, 173 Neb. 171, 112 N.W.2d 762 (1962), we held
that following a motion for a directed verdict at the
close of the evidence of the State, the introduction of
evidence thereafter by the defendant waives any
error in the ruling or failure of ruling on the motion,
although the defendant is not prevented from ques-
tioning the sufficiency of the evidence in the entire
record to sustain a conviction.

John B. Hilpert offered testimony in his own
behalf. He explained how he turned the accounting
of his activities as guardian over to the defendant.
Initially, he would have the defendant make out the
various checks in payment of the bills of the
guardianiship, and then he would sign them. He
then told how, a few months after he took over this
guardianship in 1965, he would sign checks in blank
and turn them over to the defendant. He agreed
that he did not set up any controls whereby he could
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verify her actions. He then described how, in April
of 1972, he was told by the defendant that the
guardianship was short some $5,000 and intimated
that it was his fault because of having turned signed
blank checks over to her. It was then that they
cashed a number of the guardianship’s savings
bonds to be placed in the checking account. Ac-
cording to John B. Hilpert's testimony, the defend-
ant expressed regret over what she had done; but in
spite of all this, Hilpert continued to rely upon the
defendant to do all the bookwork, continued to allow
her to manage the money by furnishing her with
signed blank checks, continued to sign the annual
reports prepared by the defendant without ex-
amining them, and at no time made any examina-
tion to determine how much money was left in the
guardianship account or to verify what the defend-
ant had told him as to what was missing. He made
no check of bank statements, deposit slips, or any-
thing of that nature. According to his testimony, it
was not until sometime in the summer of 1980,
during a casual conversation when they were living
in Sacramento, that he discovered that the actual
shortage was then about $50,000. He admitted that
sometime in July of 1980 he macde the decision not to
file an accounting with the court.

The defendant was then called as a witness by
John B. Hilpert, and when asked about the shortage
in the guardianship account, she explained that ‘I
comingled [sic] the money.”” She admitted that she
changed the figures on the 1971-72 guardian’s report
after the bank officials had signed the certification.
The defendant admitted that she used some of the
money which caused the shortages for her own use.
She said that all of the checks which were made out
to her had been signed by John B. Hilpert in blank,
that she would deposit them to her account as
needed, and that she knew that what she was doing
was illegal. She said that she never told John B.
Hilpert about putting guardianship money in her ac-
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count. She also said that she was sure that at one
time, at least, she had promised John B. Hilpert that
she would not misappropriate any more money.

Following the defendant’s testimony, John B.
Hilpert’s counsel announced that he would rest his
case. The following colloquy then occurred between
the court and counsel: ‘‘THE COURT: The defend-
ant Gretchen Hilpert really, technically, didn’t offer
testimony, isn’t that right, she was testifying for de-
fendant John Hilpert? MR. FORNEY: That's
right, Your Honor. THE COURT: Do you have any
evidence, Mr. Forney? MR. FORNEY: No, Your
Honor, we have no evidence on behalf of Leta
Hilpert in her case. THE COURT: Then does the
state offer rebuttal of John Hilpert? MR. PAYNE:
We have none.”” Both John B. Hilpert and the de-
fendant, through. counsel, renewed the ‘‘motion
made at the close of the state’s evidence,” in answer
to which the court indicated that he would have the
same ruling.

In her first assignment of error, the defendant
insists that because of the closing comments set
forth above, as well as the opening stipulation,
neither her own testimony nor that of John B.
Hilpert is available as eviderice in her case. We
disagree. There is obviously no - constitutional
barrier to the utilization of this testimony as violat-
ing the right to cross-examination or against self-
incrimination. ‘‘“The general rule is that a defend-
ant’s testimony at a former trial is admissible in evi-
dence against him in later proceedings. ... ‘A de-
fendant who chooses to testify waives his privilege
against compulsory self-incrimination with respect
to the testimony he gives . ...” "’ State v. Robinson,
202 Neb. 210, 215, 274 N.W.2d 553, 556 (1979).

Nor was it necessary for the State to specifically
cause such evidence to be introduced in the defend-
ant’s case. By the very nature of a common or
consolidated trial, all evidence received is equally
binding on all defendants unless otherwise re-
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stricted. Evidence offered by one defendant in a
joint trial, if competent, is evidence against other
persons charged in the same indictment. State v.
Linden, 171 Wash. 92, 17 P.2d 635 (1932). ‘‘ ‘Where
one of several defendants on trial together volun-
tarily becomes a witness, he is a witness for all pur-
poses. If he knows facts injurious to a co-defendant,
they may be brought out either by his own counsel or
by the State....”” Stanley v. State, 189 Tenn. 110,
122, 222 S.W.2d 384, 389 (1949). ‘‘ ‘Evidence given by
a defendant on his own behalf, upon his trial for a
criminal charge is competent, and proper for the
consideration of the jury, both for and against a co-
defendant jointly upon trial.’ [Citation omitted.]”’
Kennon v. State, 181 Tenn. 415, 423, 181 S.W.2d 364,
367 (1944).

If the testimony offered by John B. Hilpert in
some way was not relevant or competent as to de-
fendant, or if she did not wish to waive her fifth
amendment right against incrimination, she should
have raised the proper objections at the time. How-
ever, ‘‘[t]he fact that one defendant wishes to use
the other as a witness does not of itself entitle him to
a separate trial.”” State v. Pelton, 197 Neb. 412, 419,
249 N.W.2d 484, 488-89 (1977).

The defendant’s next assignment of error relates
to her claim that the State of Nebraska had no juris-
diction over her for this alleged crime because it
was not committed in Nebraska. The crime
charged was ‘‘theft by deception.” There are two
elements which must necessarily be present before
such crime is committed: (1) The obtaining of the
property of another by deception, and (2) With the
intent to deprive the owner thereof. Neb. Rev. Stat.
§§ 28-511, 28-512 (Reissue 1979). The defendant re-
fers to the trial court’s memorandum opinion in
which it is suggested that the element of intent was
formed in the mind of the defendant while in Cali-
fornia. Therefore, she suggests, since all of the ele-
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ments of the crime did not occur in Nebraska, Ne-
braska does not have jurisdiction.

She relies particularly on the case of State wv.
Karsten, 194 Neb. 227, 231 N.W.2d 335 (1975), for the
proposition that penal statutes are essentially local
in nature and that Nebraska may not prosecute indi-
viduals for alleged crimes committed outside the
state. However, that case involved a prosecution
for a conspiracy to commit an assault in Colorado.
No battery was ever committed. We simply held in
that case that Nebraska had no jurisdiction because
no Nebraska law was violated. ‘‘However, the Ne-
braska assault statute has no force in Colorado
where the assault which was the subject of the con-
spiracy in this case was to have taken place. It was
error for the District Court to submit the case to the
jury upon the theory that Nebraska law was appli-
cable to an act which was to be performed in Colo-
rado.” Id. at 229, 231 N.W.2d at 337. Simply stated,
the decision holds that, on the facts presented, it was
not a violation of Nebraska law for the defendant to
conspire to break the law of another state.

Forney v. State, 123 Neb. 179, 242 N.W. 441 (1932),
and State v. Hyslop, 131 Neb. 681, 269 N.W. 512
(1936), also relied upon by the defendant, are also
distinguishable. In the present case we are not con-
fronted with the situation where the act constituting
the crime occurred outside the state. The property
was taken within this state upon presentation of the
checks for payment to a bank located in this state
under the terms of a guardianship established by the
courts of this state.

We are therefore faced with the question of
whether or not all of the elements of an offense must
occur within the state, as contended for by the
defendant. We are unable to find any Nebraska au-
thority on this point. Turning to other jurisdictions,
we observe two well-defined rules of law applicable
to jurisdictional questions arising in embezzlement
cases. The clearest statement of these rules has
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been made by the Arizona Supreme Court. One
such rule is demonstrated in State v. Scofield, 7 Ariz.
App. 307, 438 P.2d 776 (1968). In that case the de-
fendant leased a car in Arizona, crossed the state
line, and after leaving the State of Arizona, decided
to convert the automobile to his own use. In holding
that the crime occurred in Arizona, the court said:
“Generally, the State of Arizona has no jurisdiction
over offenses committed outside of its territorial
limits. 21 Am.Jur.2d Criminal Law § 383, at 403-04;
22 C.J.S. Criminal Law § 133, at p. 353; and see State
v. Jacobs, 93 Ariz. 336, 380 P.2d 998 (1963). How-
ever, it is also generally accepted that if the requi-
site elements of the crime are committed in differ-
ent jurisdiction [sic], any state in which an essential
part of the crime is committed, may take jurisdic-
tion, 21 Am.Jur.2d Criminal Law § 385, at 404, and
this is particularly true as to the state in which the
crime is consummated. 22 C.J.S. Criminal Law
§ 133b, at p. 355. See Commonwealth v. Thomas, 410
Pa. 160, 189 A.2d 255, 5 A.L.R.3d 879 (1963), and
cases cited therein.” Id. at 315, 438 P.2d at 784.
This position is also taken by Nevada. See Sheriff v.
Thompson, 85 Nev. 211, 452 P.2d 911 (1969).

The other rule, perhaps more nearly in point as
far as the facts of the present case are concerned, is
found in State v. Roderick, 9 Ariz. App. 19, 448 P.2d
891 (1968). The rule there applies to a defendant
who embezzles funds from an account entrusted to
him or her, with the intent to do so being formed in a
state different from that in which the funds are lo-
cated. The Arizona court said: ‘“The defendant
contends that the State of Arizona had no jurisdic-
tion since the offense was committed outside of its
territorial limits. We have recently held, however,
that if the requisite elements of a crime are commit-
ted in different jurisdictions, any state in which an
essential part of the crime is committed may take
jurisdiction. State v. Scofield, 7 Ariz.App. 307, 438
P.2d 776 (1968); see also, A.R.S. § 13-112. If, as we
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shall subsequently discuss, the defendant committed
theft by embezzlement, then the state in which he
had a duty to account, namely Arizona, had jurisdic-
tion. State v. Hoffman, 171 Kan. 116, 229 P.2d 768
(1951); Williams v. State of Oklahoma, 365 P.2d 569
(OKkl1.Cr.App., 1961); State v. Douglas, 70 S.D. 203, 16
N.wW.2d 489 (1944); 22 C.J.S. Criminal Law
§ 185(11).” Id. at 21, 448 P.2d at 893.

In line with the foregoing authorities, we hold that
where the requisite elements of a crime are com-
mitted in different jurisdictions, if an essential ele-
ment of the crime is committed in this state, juris-
diction to prosecute is present. In this case, by
taking funds from a guardianship account created
by the courts of this state and to which courts the de-
fendant and John B. Hilpert had a duty to account,
and which funds were taken out of a bank account in
this state by means of written orders drawn and con-
structively presented for payment by the defendant,
we conclude that one or more of the essential ele-
ments of the crime have been committed within this
state so as to confer jurisdiction.

From a review of the essential facts detailed
above, it should be apparent that there was substan-
tial evidence to support a conviction of the defend-
ant. This court will not interfere on appeal with a
finding of guilt based upon evidence unless it is so
lacking in probative force that we can say as a
matter of law that it is insufficient to support such
finding beyond a reasonable doubt. State v. Olson,
200 Neb. 341, 263 N.W.2d 485 (1978).

Finally, we consider the defendant’s claim that
the sentence imposed upon her was excessive. The
defendant was charged and found guilty of theft of
property in the ‘‘value of more than $1,000.”” This is'
a Class III felony as provided for in Neb. Rev. Stat.
§ 28-518 (Reissue 1979), which provides for a possible
maximum term of imprisonment of 20 years. We
have said on numerous occasions that a sentence
imposed within the limits of the statute will not be
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disturbed on appeal absent an abuse of discretion.
State v. Kelly, 207 Neb. 295, 298 N.W.2d 370 (1980).

This case involved a series of thefts over a pro-
longed period of time by one in a position of trust
and who showed little if any true remorse. The trial
judge conducted a detailed sentencing hearing in
which counsel for the defendant, as well as for John
B. Hilpert, was permitted to address the court in de-
tail. The judge reviewed the criteria for sentencing
and probation, and rejected the latter. The record
appears to support a thorough and mature consid-
eration of all the circumstances of the case. There
was no abuse of discretion.

The judgment and sentence of the District Court
are affirmed.

AFFIRMED.
CuLINTON, J., not participating.

STATE OF NEBRASKA, APPELLEE, V. JOHN B. HILPERT,
APPELLANT,
330 N.W.2d 736

Filed February 25, 1983. No. 82-206.

1. Aiding and Abetting. Where a defendant has knowledge that
another is violating the law, or possesses information sufficient to
place a reasonable person on inquiry as to the possibility that such
violations are taking place, yet continues to furnish essential ma-
terials for the purpose of continuing such violations, he may be
guilty of aiding and abetting such criminal activity.

The evidence is sufficient to convict a person as an aider
and abettor if it shows that the crime was committed by someone
and that the defendant incited or instigated, i.e., aided and abetted
in, its commission. Such evidence may be circumstantial only, but
if the facts which such evidence tends to establish may be ac-
counted for upon no rational theory which does not include the guilt
of the accused, it is sufficient to sustain a conviction.

Appeal from the District Court for Box Butte
County: ROBERT O. HiPPE, Judge. Affirmed.
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Laurice M. Margheim of Bayer & Margheim, for
appellant.

Paul L. Douglas, Attorney General, and Patrick T.
O’Brien, for appellee.

KrivosHa, C.J., BosLaucH, McCowN, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.

HASTINGS, J.

This case was consolidated for trial in the District
Court and argued here with State v. Hilpert, which
appears ante p. 564, 330 N.W.2d 279 (1983). That
opinion contains a complete recitation of the essen-
tial facts, which will not be repeated here. Also, it
disposed of all assignments of error raised here,
with one exception, i.e., that the District Court erred
in finding that the intent to deprive, an essential ele-
ment of the crime of theft by deception, could be in-
ferred from evidence of breaches of a fiduciary rela-
tionship. The trial judge, in his memorandum opin-
ion, did make such a statement. However, the es-
sential inquiry which we must make is whether or
not the defendant was guilty, beyond a reasonable
doubt, of committing the acts necessary to establish
his guilt.

As stated in our previous opinion, the defendant
had known as early as April of 1972 that Gretchen
Hilpert had been converting to her own use assets of
the guardianship estate of which he was the guard-
ian. It was clear that this had been accomplished
only because the defendant had, without restriction,
given her checks on the account, which he had
signed in blank. Nevertheless, he continued this
same practice throughout the ensuing years and into
1980. At no time did he ever make any investigation
of his own to determine the actual amount of the
shortage—he made no examination of the annual re-
ports which he had signed in the past or which he
approved in the future; he made no comparisons
with the bank statement so as to verify deposits,
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withdrawals, and balances; and he made no inquiry
to ascertain the use to which Gretchen was putting
the blank checks, although he knew from past ex-
perience that she had been using them for her own
account. He was aware of the fact that after leav-
ing Nebraska for California in 1973, both his and
Gretchen’s employment was sporadic at best. He
testified that he observed the August 7, 1980, draft in
the amount of $2,461.35 in their possession which, it
develops later, was endorsed by Gretchen to herself
and deposited in her account. He admitted that he
did not tell her what to do with the draft, did not know
that she was going to deposit it in her account, and
believed that she would return it to the guardianship
account, even though he was fully aware of the fact
that she had twice before confessed to misappropri-
ation of guardianship funds. When asked whether,
after becoming aware of the initial shortage, he ever
thought about contacting the bonding company, he
replied, ‘“They would be the last people I would con-
tact.”

For the defendant to claim he did not know that by
continuing his practices of the past, specifically the
handing over to Gretchen of signed blank checks
without supervision, she would continue to steal
from the guardianship account is simply utterly fan-
tastic and incredible.

In United States v. Wilson, 59 F.2d 97, 98 (W.D.
Wash. 1932), the court said: ‘‘Where a defendant
has knowledge that another is promoting a violation
of the prohibition law and in need of materials for
furthering the enterprise, and such defendant, with
such knowledge, furnishes the necessary materials
for the purpose of forwarding the unlawful purpose,
making it possible to accomplish the unlawful act,
he is guilty. . . .

“In the instant case the defendant had, no doubt,
knowledge of the sale and the purpose for which
used, or at least such as to put a reasonable person
on inquiry.”” (Emphasis supplied). To the same
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effect is Pattis v. United States, 17 F.2d 562, 566 (9th
Cir. 1927), where the court said: ‘‘The court clearly
instructed the jury that, if defendant had knowledge
that Jensen and Clark were in a conspiracy to vio-
late the National Prohibition Act, as charged in the
indictment, and that they were purchasing material
for that purpose pursuant to such conspiracy, and
defendant, with such knowledge, assisted and aided
Jensen and Clark by selling and delivering the
materials to be used, thus making it possible to
carry out the unlawful object of the conspiracy, de-
fendant was a coconspirator. This is a correct
statement of the law and supported the verdict upon
either or both counts.”

The evidence is sufficient to convict a person as an
aider and abettor if it shows that the crime was com-
mitted by someone and that the defendant incited or
instigated, i.e., aided and abetted in, its commission.
Such evidence may be circumstantial only, but if the
facts which such evidence tends to establish may be
accounted for upon no rational theory which does not
include the guilt of the accused, it is sufficient to
sustain the conviction. State v. Dawvis, 185 Neb. 433,
176 N.W.2d 657 (1970).

The evidence in this case was sufficient to sustain
a finding beyond a reasonable doubt that the defend-
ant was guilty as an aider and abettor of the crime
of theft by deception.

As to the claim of excessiveness of the sentence,
which was for a term of 18 months to 2 years, we be-
lieve that our comments in State v. Hilpert, supra,
are equally applicable here.

The judgment and sentence of the District Court
are affirmed.

AFFIRMED.

CLINTON, J., not participating.
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WAYNE E. SHANKS, APPELLANT, V. THE CITY OF SOUTH
Sioux CiTty, NEBRASKA, APPELLEE.
330 N.W.2d 484

Filed February 25, 1983. No. 82-359.

Special Assessments: Proof. The general rule is that payments are
presumed to be voluntary, and the party seeking to recover a pay-
ment has the burden to prove that it was involuntary.

Appeal from the District Court for Dakota County:
Francrs J. KNEIFL, Judge. Affirmed.

Leamer & Rager, for appellant.
Wayne E. Boyd, City Attorney, for appellee.

KrivosHa, C.J., BosLauGH, McCowN, WHITE,
HasTiNGgs, and CAPORALE, JJ.

PER CURIAM.

This is an appeal from the denial of a claim by a
city council. The record indicates that the case was
tried on a stipulation of facts, but no bill of excep-
tions has been filed in this court. It is the responsi-
bility of the appellant to see that the bill of excep-
tions is filed in this court. Neb. Ct. R. 5C(5) (Rev.
1982).

The claim appears to have arisen out of the pay-
ment of a paving assessment on Lot 2, Block 40, of
the town of Covington, now annexed to South Sioux
City, Nebraska; property which was owned by
Wayne E. Shanks. Dakota County, Nebraska, had
commenced a tax foreclosure action against the
property and the lien of the special assessment was
foreclosed in the proceeding. The property was sold
for less than the costs of the action to Norris Leamer
and later conveyed by Leamer to Shanks.

On September 17, 1980, Darlene E. Shanks, the
wife of Wayne E. Shanks, authorized Equitable Fed-
eral Savings and Loan Association of Fremont, Ne-
braska, to pay the assessment from proceeds of a
mortgage on the property. The foreclosure sale was
confirmed on October 7, 1980. The assessment was
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paid to the City of South Sioux City, Nebraska, on
October 20, 1980, by the savings and loan associa-
tion.

The trial court found that the payment was volun-
tary, had been made by the agent of the claimant at
his request and with full knowledge of the facts, and
could not be recovered.

The general rule is that payments are presumed to
be voluntary, and the party seeking to recover a
payment has the burden to prove that it was invol-
untary. Hersch Buildings, Inc. v. Steinbrecher, 198
Neb. 486, 253 N.W.2d 310 (1977). See, also, 70 Am.
Jur. 2d Special or Local Assessments § 210 (1973).

In the absence of a proper bill of exceptions, the
only issue on appeal is whether the pleadings are
sufficient to support the judgment. Nimmer .
Nimmer, 203 Neb. 503, 279 N.W.2d 156 (1979).

While the ‘‘pleadings’’ are somewhat irregular,
they are sufficient to support the judgment. The
judgment is therefore affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLANT, V. SCOTT E.
SPRAGUE, APPELLEE.
330 N.W.2d 739

Filed February 25, 1983. No. 82-369.

1. Statutes. One to whose conduct a statute clearly applies may not
successfully challenge it for vagueness.

2. Constitutional Law: Statutes. A person to whom a statute may be
constitutionally applied will not be heard to challenge the statute on
the ground that it might conceivably be applied unconstitutionally
to others in situations not before the court.

3. Statutes. The test for determining whether a statute is vague is
whether it forbids or requires the doing of an act in terms so vague
that men of common intelligence must necessarily guess at its
meaning and differ as to its application.

A statute will not be deemed vague if it uses ordinary

terms which find adequate interpretation in common usage and

understanding. .
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In determining whether a statute is vague and therefore
does not give a defendant adequate notice that his conduct is pro-
scribed, the statute must be examined in light of the conduct with
which the defendant is charged.

Prosecutorial Discretion: Constitutional Law: Discrimination.
The general rule regarding prosecutorial discretion in law enforce-
ment is that, unless there is proof that a particular prosecution was
motivated by an unjustifiable standard based, for example, on race
or religion, the use of such discretion does not violate constitutional
protections.

Constitutional Law: Statutes: Administrative Law. The Legis-
lature may authorize an agency to make rules and regulations for
the operation and enforcement of a law, such to be limited to rules
within the express legislative purpose of the act and to be admin-
istered in accordance with standards expressed in the act.

: : No unconstitutional delegation of au-
thority occurs when the Legislature defines a crime and sets a
penalty therefor, but delegates the implementation of details to an
administrative agency.

The manner and method of enforcing a
law may be delegated since of necessity this must be left to the
reasonable discretion of administrative officers.

Constitutional Law: Statutes: Discrimination. That a statute
may discriminate in favor of a certain class does not render it arbi-
trary if the discrimination is founded upon a reasonable distinction
or difference in state policy.

: : . It has long been settled that a classifica-
tion, though discriminatory, is not arbitrary nor violative of the
equal protection clause of the fourteenth amendment if any state of
facts reasonably can be conceived that would sustain it.

Appeal from the District Court for Brown County:
HeENrRY F. REIMER, Judge. Exceptions sustained.

Paul L. Douglas, Attorney General, and G. Rod-
eric Anderson, for appellant.

Cassel & Cassel, for appellee.

KrivosHa, C.J., BosLauGH, McCowN, WHITE,
HasTINGS, and CAPORALE, JJ., and WARREN, D.J.

BosLauah, J.

This is a proceeding in error under Neb. Rev. Stat.
§ 29-2315.01 (Reissue 1979) to review an order of the
District Court affirming the judgment of the county
court which dismissed the complaint against the de-
fendant.
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The complaint, filed April 23, 1980, charged that
the defendant had violated Neb. Rev. Stat. § 37-1111
(Reissue 1978), which prohibits the operator of a
motor vehicle from entering a permit area without a
valid motor vehicle entry permit permanently af-
fixed to the vehicle. The county court found that the
statute was unconstitutionally vague and indefinite
and dismissed the complaint.

There is no dispute concerning the facts. The rec-
ord shows, and the county court found, that the de-
fendant drove his motor vehicle into the Long Pine
State Recreation Area on April 20, 1980, without
having a motor vehicle park entry permit affixed to
the vehicle.

There is only one entrance to Long Pine State
Recreation Area. The area had been designated as
a permit area, and at the entrance there was an un-
obstructed sign 14 inches by 18 inches, posted 4 feet
above the ground, which read:

NEBRASKA
STATE PARK
PERMIT

VALID
VEHICLE
ENTRY PERMIT
REQUIRED TO
ENTER
THIS PARK AREA

APRIL 1st. OCT. 31st.
The defendant saw and read the sign and knew that
a permit was required and that a permit was not af-
fixed to his vehicle. The defendant had parked his
vehicle in the restricted area and was picnicking
with his family when he was approached by a State
Game and Parks Commission conservation officer.
After the officer ascertained that the defendant did
not have a permit, he issued a citation to the defend-
ant. The defendant attempted to buy a permit from
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the officer, but he refused to sell one to the defend-
ant because that was contrary to the established
policy of the commission.

The park entry permit system was established in
1977. In 1978, the first year the permits were re-
quired, an officer, upon finding a violator, was in-
structed to warn the offender and advise him to
leave or to sell him a permit. In 1979 citations were
given to those who refused to leave after a warning.
In 1980 and 1981 no permits were sold by the officers
to offenders, and the law was strictly enforced. Ci-
tations would not be issued to someone who drove
through the park without stopping or who was look-
ing for the office.

The law applies only to motor vehicles and motor-
cycles. Persons who walk or ride a bike into the
park do not need to purchase a permit.

The following statutory provisions are involved in
this appeal.

Section 37-1111 provides: ‘It shall be unlawful for
any motor vehicle to enter a permit area unless such
motor vehicle has permanently affixed thereto a
valid permit, except as provided by sections 37-1101
to 37-1114. Any operator of a motor vehicle which
enters a permit area without a valid permit, unless
in direct and continuous travel to the commission of-
fice at such area for the purpose of procuring such
permit or as otherwise excepted under section
37-1103, shall be guilty of a misdemeanor and shall,
upon conviction thereof, be punished by a fine of not
less than fifteen dollars.”’

Neb. Rev. Stat. § 37-1102(3) (Reissue 1978) defines
‘“‘permit areas’’ as follows: ‘‘Permit areas shall
mean those areas, or portions of areas, of the Ne-
braska state park system which are defined in subdi-
visions (2), (3), (4), and (5) of section 81-815.22, and
which are designated as provided in sections
81-815.23 and 81-815.24, for which entry permits shall
be required by the commission as provided in sec-
tions 37-1101 to 37-1114.”
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The implementing regulation defines ‘‘permit
area’’ as follows:
“5-(1)(1)i Definitions

“Permit Area: Those areas of the Nebraska State
Park System designated by the Game and Parks
Commission for which entry permits shall be re-
quired.

“5-(1)(1)ii Operation

“Designated permit areas or portions thereof re-
quiring a valid motor vehicle entry permit shall be
defined as follows unless otherwise posted: All
State Parks, all State Recreation Areas except
Brownville and the Ak-Sar-Ben Aquarium parking
facility at Schramm Park State Recreation Area
and the motorcycle trails portion of Fremont Lakes
State Recreation Area, and Mormon Island and
Windmill State Wayside Areas as defined in Section
81-815.22, Revised Statutes of Nebraska. Those sites
within such areas designated as concession and/or
seasonal cabin areas shall be classified as exempt
from the entry permit requirement. Unless other-
wise posted, all remaining State Wayside Areas and
all State Historical Parks shall be classified as non-
permit areas and exempt from the entry permit re-
quirement.”’

The county court found that the statutory defini-
tion of ‘‘permit areas,’”’ as implemented by the regu-
lations and warning signs posted at the entrances to
the permit areas, was unconstitutionally vague and
indefinite because motorists were not advised as to
the enforcement policies adopted by the commission
and there-was an improper delegation of discretion
in contravention of Neb. Rev. Stat. §§ 84-901 et seq.
(Reissue 1981). The defendant argues that the dele-
gation of authority to the State Game and Parks
Commission to designate the permit areas is un-
constitutional and the system of requiring permits
only for motor vehicles makes an unreasonable clas-
sification.
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The State argues that the statutory definition of
‘“‘permit areas’’ is not vague; that the State has no
duty to advise by sign of the consequences of failing
to obey the law; and that no improper delegation of
authority occurred as a result of the statutory
scheme.

The State contends that the defendant has no
standing to raise a vagueness challenge to § 37-1111.
The record shows, and the county court found, that
the defendant knew by reading the sign that a
permit was required but entered the park anyway.
The State argues that one who is on notice that his
conduct is proscribed can not challenge for vague-
ness the law which proscribes it.

In State v. Shiffbauer, 197 Neb. 805, 251 N.W.2d 359
(1977), we refused to decide a vagueness challenge,
stating, ‘“ ‘One to whose conduct a statute clearly
applies may not successfully challenge it for vague-
ness.” '’ Id. at 809, 251 N.W.2d at 362.

In Shiffbauer, supra, we quoted from Parker v.
Levy, 417 U.S. 733, 94 S. Ct. 2547, 41 L. Ed. 24 439
(1974). In the Parker case the Court reversed a cir-
cuit court of appeals decision which gave the defend-
ant Levy standing to challenge a law for vagueness.
Levy based his challenge on the law’s hypothetical
application to others, ‘‘a blending of the doctrine of
vagueness with the doctrine of overbreadth.” Id. at
756. In denying Levy standing for such a challenge
the Court stated that one who receives fair warning
that his conduct is criminal from the statute in ques-
tion is not entitled to attack it for vagueness because
it does not give fair warning with respect to other
conduct which it proscribes.

In State v. Greaser, 207 Neb. 668, 300 N.W.2d 197
(1981), we said of the defendant’s overbreadth chal-
lenge: ‘‘A person to whom a statute may be consti-
tutionally applied will not be heard to challenge the
statute on the ground that it might conceivably be
applied unconstitutionally to others in situations not
before the court.”’ Id. at 669-70, 300 N.W.2d at 198.



STATE v. SPRAGUE 587

Cite as 213 Neb. 581

See, also, State v. Brown, 191 Neb. 61, 213 N.W.2d 712
(1974).

Since the defendant was on notice that his conduct
was prohibited, under the rules cited above, he has
no standing to make such a challenge. Implicit in
his argument is that the statute must be deemed
vague because others may not be put on notice by
the statute. This argument also fails because he has
no standing to challenge the statute on the basis of
overbreadth. See, also, Broadrick v. Oklahoma, 413
U.S. 601, 93 S. Ct. 2908, 37 L. Ed. 2d 830 (1973).

If we assumed that Sprague had standing to raise
a vagueness challenge, we would conclude that the
statutory term ‘‘permit area’’ is not impermissibly
vague.

The test for determining whether a statute is
vague is whether it forbids or requires the doing of
an act in terms so vague that men of common intel-
ligence must necessarily guess at its meaning and
differ as to its application. Siate ex rel. Douglas v.
Herrington, 206 Neb. 516, 294 N.W.2d 330 (1980);
Rose v. Locke, 423 U.S. 48, 96 S. Ct. 243, 46 L.. Ed. 2d
185 (1975). A statute will not be deemed vague if it
uses ordinary terms which find adequate interpreta-
tion in common usage and understanding. State v.
Metteer, 203 Neb. 515, 279 N.W.2d 374 (1979). In de-
termining whether a statuie is vague and therefore
does not give a defendant adequate notice that his
conduct is proscribed, the statute must be examined
in light of the conduct with which the defendant is
charged. State v. A. H., 198 Neb. 444, 253 N.W.2d
283 (1977).

The defendant argues that the term ‘‘permit
area,’”’ defined as an area which requires a permit
for entry, is unconstitutionally vague because the
definition is circular. This does not render the stat-
ute vague. The prohibition against vagueness does
not invalidate a statute simply because it could have
been drafted with greater precision. The test is
whether the defendant could reasonably understand
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that his conduct was proscribed by the statute. Rose
v. Locke, supra. ,

It is clear that the defendant could understand
from the statute that entering a designated park by
vehicle without a permit was prohibited. Further,
the defendant did so understand after reading the
sign. It is likewise evident that the term ‘‘permit
area’’ can be easily understood by resort to its defi-
nition in common usage. A permit is ‘“‘any docu-
ment which grants a person the right to do some-
thing”’ (Black’s Law Dictionary 1026 (5th ed. 1979));
in this case, the right to enter a park area desig-
nated as one requiring such a permit. When judged
by the applicable criteria, the term ‘‘permit area’ is
not impermissibly vague.

The State next argues that the finding that the
State was required to give notice of certain facts re-
lating to enforcement policies in the roadway sign
was erroneous. Specifically, the county court found
that the sign did not give notice of the fact that an
entry permit could not be purchased after entry;
that compliance was not required of vehicles which
entered but did not stop; that citations would be is-
sued to persons who entered the park by vehicle and
used its facilities without a permit; that conserva-
tion officers would not aid violators in complying
with the law; and that by informal policy a conser-
vation officer could exercise discretion in issuing
citations.

The county court held that the failure to give
notice of these facts either in the statute, the regu-
lations, or the sign rendered the statute unconstitu-
tionally vague, as it did not give the violator ade-
quate notice of what was prohibited and the informal
enforcement policy was an improper delegation of
authority in contravention of §§ 84-901 et seq.

The State has no obligation to give notice of these
facts by statute, regulation, or sign. Due process
requires that a statute put men of reasonable intel-
ligence on notice of what it forbids or requires. Rose
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v. Locke, supra. Section 37-1111 provides such no-
tice, and includes notice of the fact that a motorist
“in direct and continuous travel to the commission
office” to secure a permit will not be deemed in
violation of the statute. .

Due process does not require that notice be given,
whether by statute, regulation, or sign, of an agen-
cy’s enforcement policy. The general rule regard-
ing prosecutorial discretion in law enforcement is
that, unless there is proof that a particular prosecu-
tion was motivated by an unjustifiable standard
based, for example, on race or religion, the use of
such discretion does not violate constitutional pro-
tections. State v. Bartlett, 210 Neb. 886, 317 N.W.2d
102 (1982): State v. Long, 206 Neb. 446, 293 N.W.2d
391 (1980); State v. Bird Head, 204 Neb. 807, 285
N.W.2d 698 (1979). It follows that there is no consti-
tutional right to notice that such discretion may be
exercised. ‘

Neb. Rev. Stat. § 37-1110 (Reissue 1978) requires in
part: ‘‘The commission shall post signs at all en-
trances to permit areas and the text of such signs
shall clearly convey the fact that motor vehicles
using the area are required to display a permit.”
This statutory requirement was complied with. As
noted before, due process does not require any no-
tice other than that the statute must inform ade-
quately of what is forbidden or required. Once this
requirement is met, and in the absence of a statu-
tory notice provision, the law presumes that an
actor who has reached the age of accountability
knows the law. Satterfield v. State, 172 Neb. 275, 109
N.W.2d 415 (1961). See, also, State v. Montoya, 91
N.M. 262, 572 P.2d 1270 (1977). The constitutional
and statutory notice provisions having been met,
Sprague is presumed to know the law and can not be
heard to argue that the sign did not adequately in-
form him of the statute’s provisions.

The failure to detail enforcement procedures in
the statute and regulations was not an improper
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delegation of discretion in contravention of §§ 84-901
et seq. Article 9 of Chapter 84, entitled ‘“‘Rules of
Administrative Agencies,’’ relates to the adoption of
rules and the procedure in contested cases. As
noted earlier, permitting discretion in enforcement
by itself does not violate constitutional rights, nor
does the absence of notice of such an enforcement
policy render the statutory scheme impermissibly
vague.

The discretion exercised by the commission in en-
forcement of § 37-1111 by conservation officers did
not exceed the statutory authority of the agency.
The general rule is that the Legislature may not
delegate legislative authority to an administrative
agency. The Legislature may authorize an agency
to make rules and regulations for the operation and
enforcement of a law, such to be limited to rules
within the express legislative purpose of the act and
to be administered in accordance with standards ex-
pressed in the act. G@Gillette Dairy, Inc. v. Nebraska
Dairy Products Board, 192 Neb. 89, 219 N.W.2d 214
(1974). No unconstitutional delegation of authority
occurs when the Legislature defines a crime and
sets a penalty therefor, but delegates the implemen-
tation of details to an administrative agency. State
v. Cutright, 193 Neb. 303, 226 N.W.2d 771 (1975). Nor
is it unconstitutional for the manner and method of
enforcing a law to be delegated, since of necessity
this must be left to the reasonable discretion of ad-
ministrative officers. School District No. 39 w.
Decker, 159 Neb. 693, 68 N.W.2d 354 (1955).

In the present case, the purpose of the act is clear-
ly spelled out in Neb. Rev. Stat. § 37-1101 (Reissue
1978): ‘“‘For the purpose of supplying additional
revenue to better accommodate the increasing
public use of the Nebraska state park system by pro-
viding improved operation and maintenance, the
Game and Parks Commission shall require an entry
permit to be affixed to motor vehicles which enter
areas of the Nebraska state park system which are
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designated as permit areas by the commission as
provided by sections 37-1101 to 37-1114.”

Neb. Rev. Stat. § 37-1112(1) (Reissue 1978) makes
a proper delegation of authority to the agency: ‘‘The
commission may adopt or enact such rules and regu-
lations as are necessary to administer the entry per-
mit program and to carry out the purposes and in-
tents of sections 37-1101 to 37-1114.”

The agency, by instituting a policy of enforcement
which included warnings and sales by officers in the
initial years, and strict enforcement with no permit
sales by officers to violators in the later years,
carried out the enforcement responsibilities of the
agency within the enunciated policy and was within
the proper discretion of the agency. No improper
delegation has been made.

The defendant contends that because permits are
required of only those who enter permit areas by
" motor vehicle, only drivers are singled out for dif-
ferent treatment not based upon a rational classifi-
cation. The defendant argues that the fee charged
the drivers does not bear substantial relationship to
the object of the legislation, i.e., to raise revenue for
park maintenance.

In Ralston v. County of Dawson, 200 Neb. 678, 681,
264 N.W.2d 868, 870 (1978), we said, ** ‘ ‘‘“That a stat-
ute may discriminate in favor of a certain class does
not render it arbitrary if the discrimination is
founded upon a reasonable distinction, or difference
in state policy. * * * Similarly, it has long been set-
tled that a classification, though discriminatory, is
not arbitrary nor violative of the Equal Protection
Clause of the Fourteenth Amendment if any state of
facts reasonably can be conceived that would sus-
tain it.”. . > "

The legislative purpose in passing the permit law
was to generate revenue for the maintenance and
improvement of the Nebraska state park system.
§ 37-1101. The imposition of the fee on motor ve-
hicles bears a rational relationship to this purpose.
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The record indicates most users of the park system
enter by motor vehicle and the presence of the ve-
hicles and those who enter in them generate a great
portion of the need for improvements and facility
maintenance.

We conclude that the judgment of the District
Court and the order of the county court were errone-
ous and the exceptions must be sustained.

EXCEPTIONS SUSTAINED.

STATE OF NEBRASKA, APPELLEE, V. RENEE F.
ISHERWOOD, APPELLANT.
330 N.W.2d 495

Filed February 25, 1983. No. 82-375.

1. Homicide: Sentences. The effect of a sentence to life imprison-
ment for second degree murder is an indeterminate sentence of 10
years to life.

2. Sentences: Appeal and Error. A sentence within statutory limits
will not be disturbed on appeal in the absence of evidence showing
an abuse of discretion by the trial court.

Appeal from the District Court for Lancaster
County: DaLE E. FAHRNBRUCH, Judge. Affirmed.

Berry, Anderson, Creager & Wittstruck, for appel-
lant.

Paul L. Douglas, Attorney General, and Terry R.
Schaaf, for appellee.

Krivosra, C.J., BosLAUGH, McCowN, WHITE,
HasTtinGgs, and CAPORALE, JJ., and MoraNn, D.J.

MOoORAN, D.J.

Defendant, Renee F. Isherwood, was charged with
first degree murder. She pleaded guilty to an
amended information charging her with second de-
gree murder, and was sentenced to life imprison-
ment with credit for time in jail awaiting disposition
of the case. She appeals, contending that the sen-
‘tence was excessive. We affirm.
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The record and presentence report disclosed that
the defendant is a high school graduate who had
been an honor student until her senior year. She
was 18 years old at the time of the offense and was
living with her 28-year-old boyfriend. They were
planning to marry when his divorce became final.
Her boyfriend was employed and the defendant was
caring for his 4-year-old son, who was the victim.
The boy had misbehaved and defendant began
spanking him, progressed to striking and beating
him, and finally strangled the child to death either
with her hands or a television cord, or both. There
was evidence that the defendant attempted to cover
up the crime when she called the police immediately
after the event.

Defendant’s claim that there was an abuse of dis-
cretion centers upon an unblemished prior record
and psychiatric testimony indicating that she. was
suffering from continuing personality problems and
depression. She was hospitalized for depression for
3 days approximately 6 months before the crime.
Short-term psychiatric therapy was recommended,
but the defendant did not undergo therapy. The pre-
sentence report discloses that the defendant did not
want to care for the child, but her boyfriend de-
manded she care for the boy as a condition of contin-
uing their relationship. This arrangement caused
the defendant considerable stress.

There was considerable disagreement as to the
nature of the defendant’s mental difficulties. Ex-
perts testified for the State and the defense at the
hearing conducted under Neb. Rev. Stat. § 29-2027
(Reissue 1979) to determine the degree of the homi-
cide. Experts also submitted their depositions and
written reports, which were made a part of the pre-
sentence report. The trial judge obviously chose to
believe the witnesses for the State, as he had a right
to do. Their findings may be summarized as dis-
closing that the defendant had no ongoing psychosis
or neurosis and used passive-aggressive and passive-
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dependent types of tactics in relating to others and
in carrying out her day-to-day activities. Psychiatric
help was believed to be in order.

It is important to note that under our decisions the
effect of the sentence imposed is an indeterminate
sentence of 10 years to life. State v. Moore, 209 Neb.
88, 306 N.W.2d 183 (1981); State v. McNichols, 210
Neb. 875, 317 N.W.2d 95 (1982).

A sentence within statutory limits will not be dis-
turbed on appeal in the absence of evidence showing
an abuse of discretion by the trial court. State v.
McNichols, supra.

In this case the evidence would have supported a
conviction of first degree murder. The victim was a
defenseless child. The injuries inflicted causing
death were the result of a brutal, sustained attack.
In imposing sentence the trial judge observed that
he had considered the mitigating circumstances,
that the defendant had underlying problems which
needed to be taken care of, and that any other sen-
tence would depreciate the seriousness of the offense
to the defendant and to others. We conclude there
was no abuse of discretion resulting in an excessive
sentence.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. GLEN A. FORD,
APPELLANT.
330 N.W.2d 497

Filed February 25, 1983. No. 82-408.

Appeal from the District Court for Douglas County:
PauL J. HickMman, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public De-
fender, for appellant.

Paul L. Douglas, Attorney General, and Sharon M.
Lindgren, for appellee.
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KrivosHa, C.J., BosLaugH, McCowN, WHITE,
HasTings, and CAPORALE, JJ., and WARREN, D.J.

CAPORALE, J.

This case is controlled by our opinion in State wv.
Coffman, ante p. 560, 330 N.W.2d 727 (1983).
Defendant-appellant, Glen A. Ford, while a prisoner
at the Nebraska Penal and Correctional Complex,
was assigned on work release to the Omaha Post
Care Center on September 23, 1981. On November
16, 1981, the defendant failed to return to the Omaha
Post Care Center and was thereafter arrested,
charged, and convicted of escape pursuant to Neb.
Rev. Stat. § 28-912 (Reissue 1979).

The judgment of the trial court is correct and is af-

firmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. DavID K.
STAFFORD, APPELLANT.
330 N.W.2d 739

Filed February 25, 1983. No. 82-556.

Appeal from the District Court for Douglas County:
JErrY M. GrrNick, Judge. Affirmed.

Thomas M. Kenney, Douglas County Public De-
fender, for appellant.

Paul L. Douglas, Attorney General, and Sharon M.
Lindgren, for appellee.

KrivosHa, C.J., BosvaucH, McCowN, WHITE,
HasTtings, and CAPORALE, JJ., and WARREN, D.J.

CAPORALE, J.

This case is controlled by our opinion in State v.
Coffman, ante p. 560, 330 N.W.2d 727 (1983).
Defendant-appellant, David E. Stafford, while a
prisoner at the Nebraska Penal and Correctional
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Complex, was assigned on work release to the
Omaha Post Care Center on September 16, 1981. On
December 23, 1981, the defendant failed to return to
the Omaha Post Care Center and was thereafter ar-
rested, charged, and convicted of escape pursuant to
Neb. Rev. Stat. § 28-912 (Reissue 1979).

The judgment of the trial court is correct and is af-
firmed.

AFFIRMED.

COMMERCE SAVINGS LINCOLN, INC., A CORPORATION,
APPELLEE, V. HUGH P. ROBINSON ET AlL., APPELLEES,
PAMELA MCNALLY AND STATE OF NEBRASKA,
INTERVENORS-APPELLANTS,

331 N.W.2d 495

Filed March 4, 1983. No. 44459.

1. Mortgages. A purchase-money mortgage generally takes prece-
dence over all existing and subsequent claims and liens against the
mortgagor as to the property sold.

A purchase-money mortgage is given for the unpaid pur-

chase money on a sale of land as part of the same transaction as

the deed, and its funds are actually used to buy the land.

A purchase-money mortgage given to secure a particular

debt remains valid in equity for that purchase, whatever form the

debt might assume, if it can be traced. The lien of a purchase-

money mortgage having attached, it will not be displaced by a

change in the form of the security.

An additional debt will discontinue the old mortgage only if

the parties intended that it do so.

As a general rule, the cancellation of a mortgage on the

record is not conclusive as to its discharge, or as to the payment of

the indebtedness secured thereby. The parties’ intention controls
and can be shown by extrinsic evidence.

Appeal from the District Court for Lancaster
County: WirLiaMm D. BLUE, Judge. Affirmed.

Richard A. Vestecka of Vestecka, Gorham &
Tegtmeier, for appellant Pamela McNally.

Knudsen, Berkheimer, Beam, Richardson & Enda-
cott, for appellee Commerce Savings.
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KrivosHa, C.J., BospLaugHd, McCowN, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.

WHITE, J.

This is an action by appellee Commerce Savings
Lincoln, Inc., to foreclose a mortgage on two tracts
of urban real estate in the city of Lincoln, Lancaster
County, Nebraska. Petitioners in intervention and
appellants, Pamela McNally and the State of Ne-
braska, were permitted to intervene and urge the
priority of a child support lien over the mortgage on
one of the tracts. The trial court determined that
the mortgage lien was a substitute purchase-money
mortgage and therefore was entitled to priority over
the child support lien, and ordered foreclosure.
Pamela McNally, the holder of the child support
judgment, and her assignee, the State of Nebraska,
Department of Welfare, appeal. We affirm.

An understanding of the facts in this case is neces-
sary. Pamela McNally and Marc McNally were di-
vorced in November 1974 and the divorce decree or-
dered that Marc McNally pay child support and-ali-
mony. The evidence presented indicated that Marc
failed to make a number of these payments and the
same became a judgment lien attaching to any prop-
erty owned by Marc McNally or any property which
might subsequently be acquired by him. McCord v.
McCord, 128 Neb. 230, 2568 N.W. 474 (1935). Marc re-
married shortly thereafter and on January 26, 1978,
purchased the property at issue at 2504 T Street, Lin-
coln, Nebraska, from the Whitemans, sellers. The
deed was Kkept in escrow until after the McNallys
executed a mortgage to Mutual Savings Company.
(Mutual Savings, the predecessor, has been suc-
ceeded by and is now known as Commerce Savings
Lincoln, Inc., the appellee herein.)

On March 29, 1978, Marc McNally and his new
wife, Deanna, signed a note to Mutual Savings for
$22,250 and executed a mortgage to secure the note.
The note stated that the funds were advanced to pur-
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chase the T Street property. The deed conveying
from the Whitemans to Marc and Deanna McNally
and the mortgage given by the McNallys to Mutual
Savings were both recorded on April 6, 1978.

On August 9, 1978, Marc and Deanna McNally con-
veyed the T Street property, which was still subject
to the $22,250 mortgage, to Hugh P. Robinson and
Penny L. Robinson, defendants and appellees
herein. A month later, September 8, 1978, after buy-
ing the T Street property and assuming the existing
McNally mortgage, the Robinsons executed a new
blanket mortgage to Mutual Savings to consolidate
in one note and mortgage their total obligation to
Mutual Savings. The blanket note and mortgage
were for $69,000 and covered a lot in Boulevard
Heights, Lincoln, in addition to the T Street prop-
erty. Mutual Savings had a preexisting mortgage
on both tracts.

On September 11, 1978, Mutual Savings executed a
release of the McNally mortgage on the T Street
property, and on September 12, 1978, both the new
blanket mortgage with the Robinsons and the re-
lease of the McNally mortgage were filed. No ad-
ditional consideration was advanced by Mutual Sav-
ings to the Robinsons over the amount previously se-
cured by mortgage on both tracts.

The Robinsons later became in default on the note
and blanket mortgage and this foreclosure action
was initiated. Among the named defendants were
both the Robinsons and the McNallys. Pamela
McNally intervened in the action, alleging a priority
based upon her child support lien, and sought to ob-
tain priority over the Commerce Savings (formerly
Mutual Savings) mortgage.

It is the effect of the execution of the second mort-
gage by the Robinsons to Mutual Savings and the re-
lease of the McNally mortgage on the T Street prop-
erty which gives rise to the controversy in question.
A number of errors are assigned in the trial court’s
determination, the principal orie being that the trial
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court erred in not finding that the release of the T
Street mortgage moved the preexisting judgment
lien of Pamela McNally into a position of priority
over the subsequent $69,000 blanket mortgage from
the Robinsons to Mutual Savings. The appellants

contest the finding that the mortgage given by Marc
McNally and wife to Mutual Savings was, in fact, a
purchase-money mortgage and, as such, entitled to
priority over a judgment. Omaha Loan <& Bldg.
Assn. v. Turk, 146 Neb. 859, 21 N.W.2d 865 (1946); 59
C.J.S. Mortgages § 231 (1949). Appellants assert
that the Robinson blanket mortgage was not a
purchase-money mortgage because the recorded re-
lease extinguished both the McNally mortgage and
its previous purchase-money status. Thus, appel-
lants are arguing that a release of the previous
mortgage and the execution of a new mortgage on a
different or additional debt will discontinue the prior
mortgage. ‘

Commerce Savings maintains that the original
mortgage to the McNallys was a purchase-money
mortgage and that the new mortgage only continued
the prior mortgage and its purchase-money status.

A purchase-money mortgage generally takes
precedence over all existing and subsequent claims
and liens against the mortgagor as to the property
sold. Omaha Loan & Bldg. Assn. v. Turk, supra.

A purchase-money mortgage is given for the un-
paid purchase money on a sale of land as part of the
same transaction as the deed, and its funds are
actually used to buy the land. 59 C.J.S. Mortgages,
supra. It is clear that the McNallys originally had a
purchase-money mortgage. First, the bank gave
the mortgage so the McNallys could buy the T Street
property. The note accompanying the mortgage
stated that the funds were advanced for the purpose
of purchasing the T Street property. Second, the
mortgage appears to be part of the same transaction
as the deed, considering that the deed was held in
escrow and not filed until the mortgage had been
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executed and filed. Finally, the funds were used to
pay off the original sellers or the original sellers’ ob-
ligation.

Since we find that the McNally mortgage was a
purchase-money mortgage, this court applies the
general rule, as it did in Larson Cement Stone Co. v.
Redlim Realty Co., 179 Neb. 134, 137 N.W.2d 241
(1965), that a release and a new mortgage will con-
tinue the original mortgage. In that case Meyer H.
Feldman and Redlim Realty executed a note for
$300,000 to the bank, secured by a real estate mort-
gage. Feldman sold his interest, and in order to re-
lease him from the original note, Redlim Realty
signed a new note and mortgage for the same
amount. The bank had released the original mort-
gage 1 day prior to the new mortgage being signed.
Both the release and new mortgage were recorded
on the same date. Intervening lienors argued that
they had priority over the new mortgage as a result
of the release. While not an issue, this court stated
the effect of filing a release and accepting a subse-
quent mortgage: ‘ ‘‘And where the holder of a
senior mortgage discharges it [the mortgage] of
record, and contemporaneously therewith takes a
new mortgage, he will not, in the absence of para-
mount equities, be held to have subordinated his se-
curity to an intervening lien unless the circum-
stances of the transaction indicate this to have been
his intention, or such intention upon his part is
shown by extrinsic evidence.”’ '’ Larson Cement
Stone Co. v. Redlim Realty Co., supra at 137, 137
N.W.2d at 244, quoting Hadley v. Schow, 146 Neb.
163, 18 N.W.2d 923 (1945).

In Troyer v. Mundy, 60 F.2d 818 (8th Cir. 1932), the
father sold land to his son-in-law and took back a
purchase-money mortgage for $11,000. When the
father died the wife of the son-in-law received $6,800
of the mortgage and the father’s other daughter re-
ceived $3,700. To divide the estate, the sisters re-
leased the original $11,000 mortgage and took back
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two mortgages of equal priority, one for $6,800 and
one for $3,700. Thereafter, a third party was willing
to advance $3,700 for the one sister’s mortgage if he
could have a first mortgage. The sisters filed re-
leases and the son-in-law renewed the mortgages,
executing a first mortgage to the third party for
$3,700 and a second mortgage to his wife for $8,500,
which was the amount then due. The son-in-law
subsequently was declared bankrupt and the trustee
in bankruptcy argued that he had priority because
the wife was not entitled to the protection of a
purchase-money mortgage.

The Troyer court found: ‘‘Being a purchase-
money mortgage, given to secure a particular debt,
it remained valid in equity for that purpose, what-
ever form the debt might assume, if it could be
traced. ... The lien of a purchase-money mortgage
having attached, it was not displaced by any change
in the form of the security. Defendant has clearly
traced her debt and mortgage to the original
purchase-money mortgage, and in equity her
purchase-money mortgage interest should be sus-
tained. . .. The subsequent dealings with the origi-
nal mortgage have not changed the inherent nature
of the mortgages taken in its place. They are to be
regarded as purchase-money mortgages.” Troyer,
supra at 821.

The present case satisfies the elements necessary
for the second mortgage to assume the status of the
first. The parties intended the second mortgage to
be a continuation of the first one. The real estate
broker in charge of the transaction, William King,
testified that both he and the loan officer intended
that the new mortgage would keep the original mort-
gage on record. The release and the new mortgage
were part of the same transaction. The substitute
mortgage was executed September 8, 1978, the re-
lease September 11, 1978, and both were filed on
September 12, 1978.

The rule that a release and new mortgage con-
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tinue the original mortgage applies especially where
the transaction ‘‘is done in good faith, in ignorance
of the intervening lien, and without any intention to
release the lien of the mortgage ....” 59 C.J.S.
Mortgages § 281 (1949). King testified that Mutual
Savings inadvertently released the mortgage and
did not intend to release it. There is also no evi-
dence that Mutual Savings knew of the child support
judgment lien. Further, where the interest arose
prior to the original mortgage, as did this lien, no re-
liance existed, and consequently the original mort-
gage will continue despite the accident or mistake.
59 C.J.S. Mortgages § 282 (1949).

The appellants argue that the recorded release is
controlling. The cases cited by the appellants do not
involve the release and renewal of a mortgage but
only a legal effect of filing a release. Nebraska case
law states that not the recorded release but rather
the intent of the parties controls. Larson Cement
Stone Co. v. Redlim Realty Co., 179 Neb. 134, 137
N.W.2d 241 (1965).

Appellants also argue that since there was an ad-
ditional debt, the rule of Larson Cement should not
apply. However, an additional debt will discontinue
the old mortgage only if the parties intended that.
Most illustrative of this point is United States v.
Grover, 227 F'. 181, 184 (N.D. Cal. 1915), where the
court stated: ‘‘Nor does the including in the new
mortgage of an additional indebtedness not covered
by the first discharge the lien of the old mortgage, so
far as the indebtedness secured thereby remains un-
paid, unless such be the purpose of the parties.”

The change in the instant case of the interest rate
did not change the intentions of the parties. Also,
the difference in parties was irrelevant because the
subsequent mortgagees were successors in interest
and privies in estate with Mutual Savings, who held
the mortgage originally.

Appellants also argue that the purchase-money
mortgage should attach only to the amount of money
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paid to others and not to the amount paid to Marc
and Deanna McNally at the time of the original pur-
chase. The evidence is to the contrary. The real
estate agent who handled the original transaction
where the McNallys acquired title to the property
indicated that the money was immediately paid to
the Whitemans for their equity in the property over
and above the debts owed to others. There was no
evidence that the McNallys received any money per-
sonally from the mortgage proceeds.

Appellants further assert that the receipt of the
evidence with respect to the release, in the form of
extrinsic evidence, violates the parol evidence rule.
However, in Larson Cement, supra, we treated the
release as a receipt and stated that, as a general
rule, the cancellation of a mortgage on the record is
not conclusive as to its discharge, or as to the pay-
ment of the indebtedness secured thereby. The par-
ties’ intention controls and can be shown by ex-
trinsic evidence. See, also, Peoples Bank v. Trow-
bridge, 123 Neb. 312, 242 N.W. 647 (1932).

The evidence introduced in this case convinced the
trial court and this court de novo that it was not the
intention of Mutual Savings Company and its succes-
sor, Commerce Savings Lincoln, Inc., to release the
T Street property from the effects of the mortgage,
and the filing of the release was inadvertent. We
are convinced that under our cases, notwithstanding
the inadvertent filing of the release, the new mort-
gage continues the prior mortgage and its purchase-
money mortgage status, provided the new mortgage
is traceable to the original transaction, no inter-
vening equity prohibits the priority of the original
purchase-money mortgage, and the intentions of the
parties do not indicate otherwise.

Other errors are assigned relating to whether or
not Commerce Savings properly pleaded the priority
of its purchase-money mortgage status. We will not
comment further, other than merely observing that
Commerce Savings put in issue by its petition



604 213 NEBRASKA REPORTS

whether or not the lien it held was the first lien on
the subject property. In doing so it placed in issue,
for all practical purposes, any status that it may
have had concerning the priority of its lien to all
other liens. There are other errors assigned but the
same are not meritorious and will not be discussed
further.

On review de novo, we agree with the judgment of
the trial court and it is hereby affirmed.

AFFIRMED.
CLINTON, J., not participating.

NEAL HOLMER, APPELLANT, V. COUNTY OF DOUGLAS,
DougLas CoUNTY WELFARE ADMINISTRATION, AND
STATE OF NEBRASKA, DEPARTMENT OF P UBLIC
WELFARE, APPELLEES.

330 N.W.2d 746

Filed March 4, 1983. No. 81-736.

Appeal from the District Court for Lancaster
County: SAMUEL Van PeLT, Judge. Affirmed.

Mark A. Klinker, for appellant.

John J. Reefe, Jr., for appellees Douglas County
and Douglas County Welfare Administration.

Paul L. Douglas, Attorney General, and Royce N.
Harper, for appellee State Department of Public
Welfare.

KrivosHa, C.J., BosLAuGH, McCowN, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.

PER CURIAM.

This is an appeal by a merit system employee
from an order discharging him from his employ-
ment by the Douglas County Welfare Administration
for cause.

Upon review de novo we find no prejudicial error
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in the record. The judgment of the District Court is

therefore affirmed.
AFFIRMED.

CLiNTON, J., not participating.

JIM SNYDER, DOING BUSINESS AS JIM SNYDER DRILLING
COMPANY, APPELLEE, V. DALE NELSON, APPELLANT.
331 N.W.2d 252

Filed March 4, 1983. No. 81-746.

1. Summary Judgment. Summary judgment may be properly
granted where there exists no genuine issue as to any material fact
in the case, the ultimate inferences to be drawn from those facts
are clear, and the moving party is entitled to judgment as a matter
of law.

2. Records: Appeal and Error. Assignments of error requiring an
examination of the evidence are not available on appeal in the ab-
sence of a bill of exceptions, the bill of exceptions being the only
vehicle for bringing evidence to this court. This remains so even
though certain evidence has been physically filed in the office of
the clerk of the trial court.

3. . Where there is no bill of exceptions, we are limited
to an examination of the pleadings; if they are sufficient to support
the judgment, we will not reverse the trial court.

4. : . Where there is no bill of exceptions, it will be
presumed on appeal that the evidence supports the trial court's
judgment.

5. Foreign Judgments. Where the party against whom registration of
a foreign judgment is sought appears in the proceeding, evidence
has been taken, and there is no bill of exceptions, strict compliance
with the statutory requirements relative to authentication as to
subsequent entries affecting the judgment is not required.

Appeal from the District Court for Saunders
County: WiLLiaMm H. NorTON, Judge. Affirmed.

John D. Sykora, for appellant.

John B. Ashford of Bradford, Coenen & Ashford,
for appellee.

KrivosHa, C.J., BosLAuGH, McCowN, WHITE,
HastinGgs, and CAPORALE, JJ.
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CAPORALE, J.

Dale Nelson, defendant below, appeals from the
granting of summary judgment to plaintiff-appellee,
Jim Snyder, doing business as Jim Snyder Drilling
Company, registering the latter’s Colorado judg-
ment in the principal sum of $20,934.64. We affirm.

The appellant Nelson contends the Nebraska trial
court erred, first, in finding that the Colorado court
had personal jurisdiction over his person and, sec-
ond, in determining there were no disputed material
facts such as would preclude decision of the case as
a matter of law.

Summary judgment may be properly granted
where there exists no genuine issue as to any ma-
terial fact in the case, the ultimate inferences to be
drawn from those facts are clear, and the moving
party is entitled to judgment as a matter of law.
First National Bank v. Rose, post p. 611, 330
N.wW.2d 894 (1983); Mutual Benefit Life Ins. Co. v.
Chisholm, ante p. 301, 329 N.W.2d 103 (1983); Stolte
v. Blackstone, ante p. 113, 328 N.W.2d 462 (1982);
Oehlrich v. Gateway Realty of Columbus, Inc., 209
Neb. 417, 308 N.W.2d 327 (1981); Metro. Tech. Com-
munity College v. South Omaha Industrial Park, 207
Neb. 472, 299 N.W.2d 535 (1980). It is in accordance
with the foregoing rule that we must test this case.

Although it is appellant’s responsibility to see that
a bill of exceptions is filed in this court (see Neb. Ct.
R. 5C(5) (Rev. 1982)), Mr. Nelson, for whatever rea-
son, has elected to not so favor us. There is, conse-
quently, no evidence for us to review. It appears we
most recently addressed this problem with respect
to motions for summary judgment in DeCosta Sport-
ing Goods, Inc. v. Kirkland, 210 Neb. 815, 816, 316
N.W.2d 772, 774 (1982), wherein we stated: *‘‘In or-
der to receive consideration on appeal, any affi-
davits used on a motion for summary judgment
must have been offered in evidence in the trial court
and preserved in and made a part of the bill of ex-
ceptions. . . . Included within the transcript is an
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affidavit . . . and a copy of a petition . . . . However,
neither of these items was received in evidence .
they do not form a part of the bill of exceptions, and
under the rule cited above may not be considered on
appeal.”” It has long been the rule that assignments
of error requiring an examination of the evidence
are not available on appeal in the absence of a bill of
exceptions, the bill of exceptions being the only ve-
hicle for bringing evidence to this court. This re-
mains so even though certain evidence has been
physically filed in the office of the clerk of the trial
court. Hanson v. Hanson, 198 Neb. 675, 264 N.W.2d
699 (1977); Hubbell v. Farmers Ins. Group, 200 Neb.
472, 263 N.W.2d 863 (1978); Bulger v. McCourt, 179
Neb. 316, 138 N.W.2d 18 (1965). See, also, Neb. Ct.
R. 5A(2) (Rev. 1982), formerly rule 7.d.2. (Rev.
1977).

We are limited, therefore, to an examination of the
pleadings; if they are sufficient to support the judg-
ment, we will not reverse the trial court. Nimmer
v. Nimmer, 203 Neb. 503, 279 N.W.2d 156 (1979);
Hubbell v. Farmers Ins. Group, supra. Moreover,
where there is no bill of exceptions, it will be
presumed on appeal that the evidence supports the
trial court’s judgment. Tedco Development Corp. v.
Overland Hills, Inc., 205 Neb. 194, 287 N.W.2d 49
(1980); Schroeder v. Homestead Corp., 171 Neb. 792,
107 N.wW.2d 750 (1961), cert. denied 368 U.S. 32, 82
S. Ct. 146, 7 L. Ed. 2d 90.

Appellee Snyder filed a petition pursuant to the
Uniform Enforcement of Foreign Judgments Act,
Neb. Rev. Stat. §§ 25-1587 et seq. (Reissue 1979). The
petition, filed July 28, 1980, alleged the Colorado
judgment, alleged the date of its entry, alleged the
amount of the judgment, alleged that there were no
subsequent entries affecting it, and prayed for its
registration. In his answer appellant Nelson denied
the operative allegations of the petition, including
the allegation that there had been no subsequent en-
tries affecting the judgment, and alleged a myriad
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of defenses and purported defenses. He also coun-
terclaimed, praying, among other things, for return
of the interest he had paid on the underlying promis-
sory note, in one cause of action, and for sundry
damages, in the second cause of action. The judg-
ment of the Nebraska trial court recites that the
matter was heard ‘‘upon the Motion of the Plaintiff
for summary judgment, the pleadings in the case,
the evidence submitted in support of and in opposi-
tion of said motion for summary judgment and the
Court being fully advised in the premises finds that
a judgment was entered against Defendant and in
favor of Plaintiff on April 18, 1980 by the District
Court for the City and County of Denver, State of
Colorado, in the amount of $20,934.64, with interest
at the rate of 89, per annum from April 18, 1980, plus
Plaintiff’s costs incurred in said proceeding in the
amount of $195.60 and the Court further finds that
the Plaintiff is entitled to have said foreign judg-
ment registered in the District Court of Saunders
County, Nebraska.”

In order to answer the question as to whether ap-
pellee Snyder’s petition supports the Nebraska trial
court’s judgment of registration, we must look to the
requirements found in § 25-1589. That statute pro-
vides: ‘‘A petition for registration shall set forth a
copy of the judgment to be registered, the date of its
entry and the record of any subsequent entries af-
fecting it, such as levies of execution, payments in
partial satisfaction, and the like, all authenticated in
the manner authorized by the laws of the United
States or of this state, and a prayer that the judg-
ment be registered. The clerk of the registering
court shall notify the clerk of the court which
rendered the original judgment that petition for reg-
istration has been made, and shall request him to
file this information with the judgment.”

The certificates of the Colorado court authenticate
the April 18, 1980, judgment as of May 13, 1980, and
recite that the copy is a ‘‘true, complete and perfect
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copy of [the] Judgment Order had and entered . ..
as the same now remains on file and of record . . . .”
The certificates make no statement with respect to
“any subsequent entries affecting’’ the judgment, as
required by the language of § 25-1589. Nor does the
record before us establish that the clerk of the Ne-
braska District Court, Fifth Judicial District,
Saunders County, fulfilled the requirements imposed
upon her by the provisions of § 25-1589.

The pivotal issue, therefore, is whether the record
as it stands before us, notwithstanding its failure to
contain an authenticated statement as to subsequent
events affecting the Colorado judgment and its fail-
ure to establish that the Nebraska trial court’s clerk
fulfilled her statutory duties, is sufficient to support
the judgment of registration.

The briefs of counsel refer us to no case on this
issue. However, Holley v. Holley, 264 Ark. 35, 568
S.W.2d 487 (1978), is apposite. The petition filed
therein under the Uniform Enforcement of Foreign
Judgments Act, as adopted by Arkansas, alleged
that there had been no entries affecting the judg-
ment sought to be registered, but the authenticating
certificates were silent in that regard. Neither did
the record before the appellate court reveal whether
the clerk of the registering court requested from the
court entering the judgment the information re-
quired by the Arkansas statute. The Arkansas
Supreme Court concluded that the failure to strictly
comply with the statutory requirements governing
the contents of a petition for registration of a foreign
judgment as to subsequent entries did not totally
deprive the trial court of jurisdiction of the proceed-
ing for registration where the party against whom
registration was sought was personally served and
responded. No contention was made in Holley that
the failure of the record to reveal whether the clerk
of the registering court had fulfilled his duties was
jurisdictional, and the court therefore did not ad-
dress that issue. It did observe, however, that if the
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allegation of the petition with regard to subsequent
entries was not correct, the action to register the
judgment could have been used to disclose the truth
of the matter. The Arkansas Supreme Court further
reasoned that by filing a counterpetition seeking af-
firmative relief, the party against whom registration
was sought had waived all objections to the Arkan-
sas trial court’s jurisdiction over the controversy be-
tween the parties. See, also, Concannon v. Hampton,
- 584 P.2d 218 (Okla. 1978), holding that authentication
is evidentiary, not jurisdictional.

It seems to us the reasoning of the Arkansas court
is sound. Admittedly, Holley is distinguishable from
this case in that the effect of the failure of the regis-
tering court’s clerk to comply with the statute was
not at issue. Since we must determine the suffi-
ciency of Mr. Snyder’s petition to support the judg-
ment, the question is at issue here. Further, in
Holley the allegation that there had been no subse-
quent entries was not denied, whereas Mr. Nelson
has denied that allegation. Nonetheless, the over-
riding rationale of Holley, it seems to us, is that
where the party against whom registration is sought
appears in the proceeding, strict compliance with
the statutory requirements is not required. We con-
clude that rationale is sound, at least where evi-
dence has been taken and there is no bill of excep-
tions. We so hold with respect to a silent record on
the question of the clerk’s diligence and the lack of
authentication with respect to subsequent entries af-
fecting the judgment.

The brief of appellant Nelson assures us that his
‘‘cross-petition”’ was dismissed by the trial court.
That may be, but the judgment contained in the rec-
ord before us makes no mention of Mr. Nelson’s
cross-petition; in fact it reflects that Mr. Snyder’s
demurrer to the second cause of action is still under
advisement. In any event, those matters are not
properly before us. ‘
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The judgment of the trial court registering Mr.

Snyder’s Colorado judgment is affirmed.
AFFIRMED.

F'IRST NATIONAL BANK OF HAYES CENTER, APPELLANT,
v. VINCENT W. ROSE aND L.UCILE 1. ROSE, HUSBAND
AND WIFE, APPELLEES.

330 N.W.2d 804

Filed March 4, 1883. No. 81-772.

1. Uniform Commercial Code: Security Interests. When the col-
lateral consists of goods purchased by the debtor, the sales article
of the Uniform Commercial Code determines when the debtor has
acquired rights in the collateral.

: A land contract vendee has an equitable interest

in the land.
3. Summary Judgment. Summary judgment should be granted where
the pleadings, together with the depositions and affidavits received

in evidence, show there is no genuine issue as to any material fact and
establish that the movant is entitled to judgment as a matter of law.
Appeal from the District Court for Lincoln County:
KerTH WINDRUM, Judge. Reversed and remanded

with directions.

Murphy, Pederson, Piccolo & Anderson, for appel-
lant.

Schneider & Nisley, P.C., for appellees.

KrivosHa, C.J., BosLauGH, McCowN, WHITE,
HasTINGS, and CaporaLE, JJ., and MoraAN, D.J.

CAPORALE, J.

Plaintiff-appellant, First National Bank of Hayes
Center (Bank), appeals from the denial of its motion
for summary judgment and the granting of the mo-
tion for summary judgment filed by defendants-
appellees, Vincent W. Rose and Lucile I. Rose, hus-
band and wife. We reverse.

The plaintiff Bank urges the trial court erred in
determining that its security interest did not attach
to the items in question prior to the time they be-

“came fixtures and therefore did not defeat the
Roses’ claim to such items.
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The Roses sold a 1,200-acre farm to Mr. and Mrs.
Cary W. Leonard pursuant to a land contract dated
April 23, 1976. The Leonards paid the Roses $80,000
toward the purchase price of $330,000. Subse-
quently, Mr. Leonard arranged with Sargent Irriga-
tion Company for the drilling and installation of an
irrigation well with pertinent equipment, including
the items in question: a pump, bowl, well column,
and gear head. On or about April 27, 1976, Mr.
Leonard signed a promissory note, a financing state-
ment, and a security agreement in favor of the Bank
in exchange for a loan of $54,000. The financing
statement and security agreement each covered,
among other things, all farming and irrigation
equipment. The financing statement was filed in
the office of the Lincoln County clerk on April 29,
1976, but the security agreement was not filed in the
office of the Lincoln County register of deeds until
September 18, 1979. According to Mr. Rose, the well
was drilled in April 1976 and the items in question
were delivered to the farm and installed during the
spring of 1977. Because the Leonards were unable
to meet the payment schedule set forth in the land
contract, they and the Roses, on or about July 21,
1978, entered into an agreement modifying the land
contract. TUnder the terms of this modification
agreement the Leonards paid $15,580 rather than the
$23,420 due May 1, 1978; agreed that if the revised
payment schedule was not met on November 1, 1978,
the Roses were to keep all payments previously
made to them; the quitclaim deed executed by the
Leonards would be delivered by the escrow agent to
the Roses; and the Leonards would vacate the prop-
erty on or before March 1, 1979. The Leonards de-
faulted and the quitclaim deed was delivered to the
Roses during the first part of November 1978; the
Roses took possession of the land on which the well
was located on or about March 1, 1979. An effort by
Sargent Irrigation Company during the latter part of
November 1978 to pull out the pipe was successfully



FIRST NATIONAL BANK v. ROSE 613
Cite as 213 Neb. 611

thwarted by Mr. Rose. Thereafter, the plaintiff
Bank brought this action to replevin the items in
question and to recover damages. Subsequently,
the Bank moved for a summary judgment that it
was entitled to possession of the items in question.
That motion was overruled by the trial court. The
Roses also filed a motion for summary judgment,
the precise nature of which we cannot determine be-
cause, although the Bank'’s praecipe calls for such, it
is not found in the transcript. However, the Roses’
notice of hearing on a summary judgment motion
and the judgment from which the plaintiff Bank ap-
peals are contained in the transcript. That judg-
ment dismisses all of the Bank’s claims relevant to
this appeal against the Roses.

The rights of the parties are controlled by the
Uniform Commercial Code as adopted in Nebraska.
The first question to be determined is when plaintiff
Bank acquired a security interest in the items in
question. Neb. U.C.C. § 9-204(1) (Reissue 1971), now
found generally at Neb. U.C.C. §9-203(1) (Reissue
1980), provided then as follows: '‘A security inter-
est cannot attach until there is agreement (subsec-
tion (3) of section 1-201) that it attach and value is
given and the debtor has rights in the collateral. It
attaches as soon as all of the events in the preceding
sentence have taken place unless explicit agreement
postpones the time of attaching.”

The agreement element was met by the execution
of the security agreement on April 27, 1976. The
value requirement was met by the plaintiff advanc-
ing to Mr. Leonard the amount of the loan. There-
fore, the only element which remains for consid-
eration is at what time the debtor Leonard acquired
rights in the collateral, for that is the time which de-
termines when plaintiff’s security interest ‘‘at-
tached,”’ that is to say, came into existence. Al-
though there is dictum in Tillotson v. Stephens, 195
Neb. 104, 237 N.W.2d 108 (1975), which may suggest
otherwise, when the collateral consists of goods pur-
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chased by the debtor, the sales article of the Uni-
form Commercial Code determines when the debtor
has acquired rights in the collateral. In re King-
Porter Company, 446 F.2d 722 (5th Cir. 1971).
Tillotson was concerned not with the question of
when a security interest attached but, rather, with
the priority of claims as between parties to a condi-
tional sales contract and a subsequent purchaser of
realty for value.

Neb. U.C.C. § 2-401 (Reissue 1980) provides, as it
did at the time in question: ‘‘Each provision of this
article with regard to the rights, obligations and
remedies of the seller, the buyer, purchasers or
other third parties applies irrespective of title to the
goods except where the provision refers to such
title. . . .

‘“(1) Title to goods cannot pass under a contract
for sale prior to their identification to the contract
(Section 2-501), and unless otherwise explicitly
agreed the buyer acquires by their identification a
special property as limited by this act. Any reten-
tion or reservation by the seller of the title
(property) in goods shipped or delivered to the
buyer is limited in effect to a reservation of a se-
curity interest. Subject to these provisions and to
the provisions of the article on Secured Transactions
(Article 9), title to goods passes from the seller to
the buyer in any manner and on any conditions ex-
plicitly agreed on by the parties.

‘“(2) Unless otherwise explicitly agreed title
passes to the buyer at the time and place at which
the seller completes his performance with reference
to the physical delivery of the goods, despite any
reservation of a security interest and even though a
document of title is to be delivered at a different
time or place . ...”

Since the items in question could not be affixed to
the realty until after delivery, even if installation
were to have taken place immediately thereafter, it
necessarily follows that in this instance plaintiff’s
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security interest came into existence prior to the
time the items were attached to the realty and thus
became fixtures. See, also, Wood Chevrolet Co. v.
Bank of the Southeast, 352 So. 2d 1350 (Ala. 1977),
holding that delivery controlled when title passed to
certain automobiles.

The foregoing conclusion makes necessary that we
determine the priority between plaintiff’s claim and
the Roses’ claim. Although a number of amend-
ments became effective on July 19, 1980, at the time
material herein Neb. U.C.C. § 9-313 (Reissue 1971)
provided in pertinent part as follows:

“(2) A security interest which attaches to goods
before they become fixtures takes priority as to the
goods over the claims of all persons who have an in-
terest in the real estate except as stated in subsec-
tion (4).

‘““(4) The security interests described in subsec-
tions (2) and (3) do not take priority over (a) a sub-
sequent purchaser for value of any interest in the
real estate; or (b) a creditor with a lien on the real
estate subsequently obtained by judicial proceed-
ings; or (c) a creditor with a prior encumbrance of
record on the real estate to the extent that he makes
subsequent advances if the subsequent purchase is
made, the lien by judicial proceedings is obtained,
or the subsequent advance under the prior encum-
brance is made or contracted for without knowledge
of the security interest and before it is perfected. A
purchaser of the real estate at a foreclosure sale
other than an encumbrancer purchasing at his own
foreclosure sale is a subsequent purchaser within
this section.” Accordingly, plaintiff’s security inter-
est takes priority over the claim of the Roses unless
‘the Roses come within any one of the exceptions
contained in § 9-313(4). They clearly obtained no
subsequent lien by judicial proceedings. Nor did
they make any subsequent advances; the evidence
establishes that the Leonards made a payment to
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the Roses in exchange for a modification of the land
contract. The question then becomes solely whether
the Roses are subsequent purchasers for a value.
The delivery of the quitclaim deed to them did not
create in them any interest in the realty which they
did not already own. It merely terminated the equi-
table lien of the Leonards in the realty, who had in
fact lost such by being in default. Delivery of the
quitclaim deed simply fulfilled the bargained-for
procedural shortcut to clear the Roses’ title in and to
the land. See O’Hara Plumbing Co., Inc. wv.
~ Roschynialski, 190 Neb. 246, 207 N.W.2d 380 (1973),
holding that a land contract vendee has an equitable
interest in the land. Unlike the purchaser at the
foreclosure sale in Tillotson v. Stephens, 195 Neb.
104, 237 N.W.2d 108 (1975), the Roses were not subse-
quent purchasers for. value; consequently, the se-
curity interest of the plaintiff Bank is superior to the
claim of the Roses. See, also, § 9-313, Comment 3,
which states: ‘“Where a security interest in the
goods as chattels has attached before affixation,
subsection (2) gives the secured party priority over
all prior claims based on an interest in the realty. If
the secured party perfects his interest by filing,
which he may do in advance of affixation, he takes
priority over subsequent realty claims as well. So
long as he fails to perfect his interest he may, how-
ever, be subordinated to the subsequent claimants
described in subsections (4) (a), (b) and (c¢). The
last sentence of subsection (4) on purchasers at fore-
closure sales clarifies a point on which prior deci-
sions have been in conflict.”’

Each party filed a motion for summary judgment.
The pleadings, together with the depositions and af-
fidavits received in evidence, show there is no genu-
ine issue as to any material fact and establish that
the plaintiff Bank, rather than the Roses, is entitled
to judgment as a matter of law. Under such cir-
cumstances the plaintiff Bank’s motion for partial
summary judgment should have been sustained and:
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the motion of the Roses overruled. Mutual Benefit
Life Ins. Co. v. Chisholm, ante p. 301, 329 N.W.2d 103
(1983); Johnsen v. Harper, ante p. 145, 328 N.W.2d
192 (1982).

The judgment of the lower court in favor of the de-
fendants Rose dismissing the claim of the plaintiff
Bank is reversed and the cause remanded for fur-
ther proceedings in accordance with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS,

Max L. BIEGERT AND THELMA BIEGERT, HUSBAND AND
WIFE, AND BIEGERT BROTHERS F'ARMS, INC., A
NEBRASKA CORPORATION, APPELLANTS, V. THELMA
DupGEON, Naomi D. BETTY, AND WILLARD B.
DUDGEON, APPELLEES.

330 N.W.2d 897

Filed March 4, 1983. No. 81-775.

1. Easements. A prescriptive right is not looked upon with favor and,
generally, must be proved by clear, convincing, and satisfactory
evidence.

2. Easements: Proof. The party claiming a prescriptive right to an
easement must prove that his use and enjoyment was adverse, un-
der a claim of right, continuous and uninterrupted, open and
notorious, and exclusive for the full prescriptive period.

Appeal from the District Court for Fillmore
County: OrviLLE L. Coapy, Judge. Reversed and

remanded with directions.

Daniel E. Bryan of Heinisch & Bryan, for appel-
lants.

Koenig & Murray, for appellees.

KrivosHa, C.J., BosLaucH, McCown, WHITE,
Hastings, and CaPoraALE, JJ., and MoraN, D.J.

KRivosHA, C.J.
This is an action instituted by the appellants, Max
Biegert, Thelma Biegert, and Biegert Brothers
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Farms, Inc. (Biegerts), seeking to establish a pre-
scriptive easement over a 30-foot strip of land owned
by the appellees, Thelma Dudgeon, Naomi D. Betty,
and Willard B. Dudgeon (Dudgeons), for the use of
planting, harvesting, and caring for crops. Biegerts
also sought an order requiring the Dudgeons to re-
move a fence constructed by the Dudgeons in such a
manner as to prevent the Biegerts from coming
upon the land over which the easement was being
sought, and a permanent injunction to prevent fu-
ture interference with the use of the land. The trial
court sustained a motion to dismiss made by the
Dudgeons and, following the overruling of a motion
for new trial, the Biegerts appealed to this court.
Their principal assignment of error is that the trial
court erred in failing to find that they had estab-
lished a prescriptive easement over the strip of land
in question for use as a turnrow. We believe that
the Biegerts are correct and therefore reverse the
decision of the trial court.

The evidence discloses that the Biegerts and the
Dudgeons are record owners of adjacent tracts of
land once owned by the parties’ grandparents and
thereafter acquired by each of them. The Biegerts
own and operate a farm on the north half of the
northwest quarter of Section 28, Township 5 North,
Range 3 West of the 6th P.M., Fillmore County, Ne-
braska. The Dudgeons are the owners of the south
half of the northwest quarter of Section 28, Township
5 North, Range 3 West of the 6th P.M., Filimore
County, Nebraska. Prior to 1979 neither party knew
where the exact boundary line was located between
the north and south portions of the northwest quarter
in question. The only visible division between the
two tracts prior to this time was a well-defined
drainage ditch approximately 20 feet in width. The
ditch, which began at the west boundary line, ran in
an east-west direction across approximately two-
thirds of the quarter section, at which point it turned
in a northeasterly direction. The division line which
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extended to the eastern line of the northwest quarter
from the point where the ditch turned to the north-
east was a strip of land equal in width to the drainage
ditch. Both the drainage ditch and the strip of land
were used as turnrows.

The evidence is without dispute that the Biegerts
and their tenants had used the ditch and strip of land
as turnrows continuously since at least 1957, and
well in excess of 10 years. The Biegerts or their ten-
ants would plant crops to the northern edges of the
ditch and strip of land and then turn their equipment
in the ditch or on the strip of land.

On November 7, 1979, the Dudgeons had their farm
surveyed and determined the exact location of the
northern boundary. Based upon this survey, they
erected a barbed wire fence on the boundary line be-
tween their farm and the land owned by the
Biegerts. The fence was constructed on a line
parallel to and approximately 10 feet north of the
northern edge of the ditch and strip of land in ques-
tion, thus preventing the Biegerts from using the
ditch and adjacent strip of land as turnrows. The
testimony of Dudgeons’ tenant, Paul Row, estab-
lished that the use of the area as turnrows by the
Biegerts was of such a nature and frequency as to
give notice to the Dudgeons. It was further undis-
puted that the drainage ditch and accompanying
strip were used solely as turnrows since at least 1957
and were used by no one other than the Biegerts or
their tenant for more than 10 years prior to 1970,
when Row also began using the area to turn around.
The evidence clearly established that, prior to the
survey conducted in 1979, the true boundary line be-
tween the two tracts was unknown and that the
Biegerts used the land in question under the belief
that they were using their own land. One of the ap-
pellees, Naomi Betty, specifically testified that the
Biegerts were never given permission to use the
strip of land as a turnrow.

This being an equity action, it is the duty of this
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court to try the issues of fact de novo on the record
and to reach an independent conclusion thereon
without reference to the findings made by the Dis-
trict Court. Neb. Rev. Stat. § 25-1925 (Reissue
1979): Sturm v. Mau, 209 Neb. 865, 312 N.w.2d 272
(1981); Weiss v. Meyer, 208 Neb. 428, 303 N.W.2d 765
(1981). The question therefore presented to this
court is whether we can find from the evidence that
the Biegerts have established their right to a pre-
scriptive easement over the 30 feet in question. We
are not unmindful of the fact that in reaching our
conclusion we are bound by the rule that a prescrip-
tive right is not looked upon with favor and,
generally, must be proved by clear, convincing, and
satisfactory evidence. Hengen v. Hengen, 211 Neb.
276, 318 N.W.2d 269 (1982); Sturm v. Mau, supra.
Further, in order to establish a prescriptive ease-
ment, the individual making the claim must prove
substantially the same elements as are required for
one to establish a claim of right by adverse posses-
sion. That is, the party claiming a prescriptive
right to an easement must prove that his use and en-
joyment was adverse, under a claim of right, contin-
uous and uninterrupted, open and notorious, and ex-
clusive for the full prescriptive period. Masid v.
First State Bank, ante p. 431, 329 N.W.2d 560
(1983); Svoboda v. Johnson, 204 Neb. 57, 281 N.W.2d
892 (1979).

We have previously held that a use is adverse and
under a claim of right if the claimant proves unin-
terrupted and open use for the necessary period
without evidence to explain how the use began.
Once this presumption is established, it will prevail
unless the owner of the subservient estate is able to
show by a preponderance of the evidence that the
use was by license, agreement, or permission.
Svoboda v. Johnson, supra; Fischer v. Grinsbergs,
198 Neb. 329, 252 N.wW.2d 619 (1977). This the
Dudgeons were unable to do. The evidence further
established that the use of the land by Biegerts was
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continuous and uninterrupted for more than 10
years, having begun sometime in 1955. That it was
not used each, day is of no moment. We have pre-
viously addressed that issue in Weiss v. Meyer, 208
Neb. 429, 433, 303 N.W.2d 765, 768 (1981), when we
said: “The law does not require that possession
shall be evidenced by a complete enclosure, nor by
persons remaining continuously upon the land and
constantly from day to day performing acts of own-
ership thereon. It is sufficient if the land is used
continuously for the purposes to which it may be in
its nature adapted. [Citations omitted.]’”” As the
evidence disclosed, the 30-foot area in question was
used whenever it was necessary for the Biegerts to
bring their equipment upon the land and to turn
around.

Certainly, no one can argue from the evidence that
the use was not open and notorious. It would be dif-
ficult to imagine how one would not observe the
farm machinery being used on this land, and, as we
have already noted, Dudgeons’ tenant, Row, con-
firmed this fact. That the use was exclusive within
the meaning of the law is likewise clear. The use of
the ditch and adjoining strip was not dependent upon
anyone else being present. In Jurgensen v. Ains-
cow, 155 Neb. 701, 710, 53 N.W.2d 196, 201 (1952), we
said: “The term ‘exclusive use,” however, does not
mean that no one has used the driveway except the
claimant of the easement. It simply means that his
right to do so does not depend upon a similar right in
others.”” And certainly the evidence established
that the use was under a claim of right. Before the
survey was taken there was a belief that the land in
question was owned by the Biegerts. That they
were mistaken in their belief is of no consequence.
In Weiss v. Meyer, supra at 432-33, 303 N.W.2d at 768,
we said: ‘‘The intent, even though mistaken, is suf-
ficient as where the claimant occupies to the wrong
line believing it to be the true line and even though
he does not intend to claim more land than that
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described in the deed. . . . It is the nature of the hos-
tile possession that constitutes the warning [to the
real owner], not the intent of the claimant when he
takes possession.’’

In summary, then, the Biegerts have, by clear,
convincing, and satisfactory evidence, established
that their use and enjoyment of the property in ques-
tion was adverse, under a claim of right, continuous
and uninterrupted, open and notorious, and exclu-
sive for the full prescriptive period. Having estab-
lished all of the necessary elements of their cause of
action by clear, convincing, and satisfactory evi-
dence, they were entitled to have a prescriptive
easement over the 30-foot area in question estab-
lished in their name. The decision of the trial court
must therefore be reversed and the cause remanded
with directions to enter judgment in favor of the
Biegerts and against the Dudgeons in accordance
with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS,

Moran, D.J., dissents.

CEDARS CORPORATION, APPELLANT, V. SUN VALLEY
DEVELOPMENT COMPANY ET AL., APPELLEES.
330 N.W.2d 900

Filed March 4, 1983. No. 81-809.

1. Judgments: Res Judicata. Where cases are interwoven and
interdependent and the controversy involved has already been con-
sidered and determined in a prior proceeding involving one of the
parties now before the court, the court has a right to examine its
own records and take judicial notice of its own proceedings and
judgment in the prior action.

2. Collateral Estoppel. It is now generally held that collateral estop-
pel may be applied if the identical issue was decided in a prior ac-
tion, there was a judgment on the merits which was final, the party
against whom the rule is to be applied was a party or in privity
with a party to the prior action, and there was an opportunity to
fully and fairly litigate the issue in the prior action.
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Appeal from the District Court for Douglas County:
D. Nick CAPORALE, Judge. Affirmed.

John D. Sykora, for appeliant.

Frederick S. Cassman of Abrahams, Kaslow &
Cassman, for appellees.

KrivosHa, C.J., McCown, and HastinGgs, JJ., and
Howarp, D.J., and CoLweLL, D.J., Retired.

KRivosHa, C.J.

The appellant in this case, Cedars Corporation, ap-
parently encouraged by the adage, ‘‘If at first you
don’t succeed, try, try again,” has once again filed
suit against the appellees, Sun Valley Development
Company, Willard I. Friedman, and Valley Ho Cor-
poration (hereinafter jointly referred to as Sun
Valley), and Howard Kaplan, seeking to have set
aside a certain assignment of an agreement to
manage a joint venture and to obtain an accounting
for alleged profits due to Cedars Corporation and
withheld by Sun Valley. The trial court sustained
Sun Valley’s motion to dismiss. We affirm.

This is the fourth time that Cedars Corporation has,
in one manner or another, sought to sue Sun Valley or
its various stockholders for damages allegedly in-
curred by Cedars Corporation and its principal stock-
holder, Edward E. Milder. The first of such cases is
reported in the case of Cedars Corp. v. H. Krasne &
Son, Inc., 189 Neb. 220, 202 N.W.2d 205 (1972) (Cedars I).
In addition to Cedars I and the present action, two
suits were filed in the District Court of Douglas County,
Nebraska, and found as Cedars Corporation v. Sun Val-
ley Development Co., Doc. 658, No. 292, and Cedars
Corporation v. Sun Valley Development Co. et al.,
Doc. 745, No. 298. The present action filed by Cedars
(Cedars IV) seeks to have set aside a certain assign-
ment of an agreement for management of a joint ven-
ture. The management agreement was entered into
by the various individuals to this lawsuit and there-
after assigned by the Friedmans to Valley Ho Corpo-
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ration, a corporation owned and operated by the
Friedmans. By the present action, Cedars main-
tains that the assignment was not executed on the
date shown on the face of the assignment but, in
fact, was executed 2 years later, in 1962. Paragraph
10 of the latest petition provides as follows: ‘‘That
such assignment was never approved by, and consti-
tutes a fraud upon, Plaintiff, as such has deprived it
of revenues due it pursuant to the terms of the joint
venture with respect to homes constructed on the
tract referenced in §7.”

Sun Valley and Kaplan filed a demurrer to the pe-
tition on two grounds. The first ground was that the
assignment which Cedars sought to have declared
void and which formed the basis of the action was
executed, even by Cedars’ claim, more than 19 years
before the suit in question was commenced. For
that reason Sun Valley maintained that the action
was barred by the statute of limitations. The sec-
ond ground for the demurrer was that the petition
attempted to raise matters which had already been
determined between the parties in Cedars I and was
therefore res judicata. For reasons which are not
set out, the trial court overruled the demurrer. Sun
Valley then filed a document entitled ‘“Motion to Dis-
miss.’”” For reasons not explained, Kaplan was not a
party to the motion. While entitled a motion to dis-
miss, it was in fact identical to the demurrer pre-
viously filed. Following a brief evidentiary hearing,
at which time Sun Valley merely asked the court to
take judicial notice of Cedars I, II, and III, the trial
court sustained the motion and dismissed the action
as to Sun Valley.

On appeal to this court Cedars now argues that,
because there is no such pleading as a motion to dis-
miss, the trial court should not have sustained Sun
Valley’s motion and dismissed the action. More-
over, Cedars argues that there are fact questions
which must be resolved before an order can be
entered by the court. We do not agree. Regard-
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less of what the document may have been entitled, it
was in fact a demurrer and we treat it as such.

The sole basis for Cedars’ action in this case, as
framed by its petition, is that in 1962 the Friedmans
assigned the Sun Valley Development Company joint
venture management agreement to their corpora-
tion Valley Ho. No allegation is made in the petition
that Cedars was unaware of that assignment or did
not learn of it until some subsequent time. There-
fore, on its face, it appears that the cause of action,
if indeed it existed, accrued at the latest in 1962.
Cedars was therefore required to commence this ac-
tion for alleged fraud within 4 years after that date
or be forever barred. See, Neb. Rev. Stat. § 25-207
(Reissue 1979); Hollenbeck v. Guardian Nat. Life
Ins. Co., 144 Neb. 684, 14 N.W.2d 330 (1944). 1If
Cedars was to avoid the effect of the statute of limi-
tations, it was incumbent upon Cedars to both plead
and prove some exception which would have thereby
tolled the statute of limitations until some later date.
Jones v. Johnson v. Pullen, 207 Neb. 706, 300 N.W.2d
816 (1981); Grand Island School Dist. #2 v. Celotex
Corp., 203 Neb. 559, 279 N.W.2d 603 (1979). Sun
Valley’s first claim in both its demurrer and its mo-
tion to dismiss was correct and should have been
sustained by the trial court.

A further and more serious defect in Cedars’ peti-
tion is raised by the second paragraph contained in
both Sun Valley’s demurrer and in its motion to dis-
miss. It is clear that Cedars’ claim for relief in the
present action is founded upon some notion that the
assignment was invalid and that Cedars is entitled to
an accounting for profits derived as a result of the
construction of homes upon certain land owned by
the joint venture. That is precisely what we told
Cedars it was not entitled to in Cedars I, supra at
227-32, 202 N.W.2d at 209-11, when we said, ‘‘Approxi-
mately 6 months after the management agreement
was signed, the Friedmans assigned it to Valley Ho
Corporation, which was owned and operated by
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them. The management agreement contained a
provision against assignment without written per-
mission. No written permission was obtained. The
evidence 1is conclusive, however, that Milder
[Cedars] participated in the assignment; the parties
were aware of it; and no objection was raised to it
until more than 7 years later. We find the parties
acquiesced in it and are now estopped to question
the absence of written permission.

“For more than 7 years Edward E. Milder, the
sole owner of Cedars Corporation, the plaintiff, as
the accountant for the Friedmans and their corpora-
tions, as well as the Sun Valley Development Com-
pany, prepared income tax returns for the Fried-
mans and had them pay the income tax on the house
profits. He also prepared income tax returns for the
joint venture and made the accountant statement
expressing his opinion that all money and accounts
were handled by proper accounting procedures. His
explanation as to the consistency of his conduct with
his present contention is not too convincing.

“,..To avoid further litigation the books of the
joint venture should be balanced and audited by a
certified public accountant for the period of the joint
venture to date, and a copy of this report furnished
to each of the participants in the venture. This
audit is to be only of the joint venture. It does not
include the construction and sale of houses which we
have determined are no part of the joint venture. It
should include all other items incident to the devel-
opment and sale of the land.”” (Emphasis supplied.)

In Cedars I we granted to each of the parties the
right to obtain the audit which Cedars now seeks in
this action, provided that if the audit was not fur-
nished within 90 days after the issuance of the man-
date, an action could be brought by any of the par-
ties, including Cedars. That was on November 17,
1972. Even if the audit has not been provided as
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required by us, the time for enforcing that order is
now long since past. There is simply no question
that the basis for Cedars’ action in the instant case
was disposed of by us in Cedars I. Cedars argues
that this matter cannot be disposed of absent a trial
and that the court cannot consider the previous
cases, including Cedars 1. ‘‘[W]here cases are in-
terwoven and interdependent and the controversy in-
volved has already been considered and determined
in a prior proceeding involving one of the parties
now before the court, the court has a right to ex-
amine its own records and take judicial notice of its
own proceedings and judgment in the prior action.”
Peterson v. The Nebraska Nat. Gas Co., 204 Neb.
136, 138, 281 N.W.2d 525, 527 (1979).

In Borland v. Gillespie, 206 Neb. 191, 198, 292
N.w.2d 26, 31 (1980), we said: ‘' ‘It is now generally
held that collateral estoppel may be applied if the
identical issue was decided in a prior action, there
was a judgment on the merits which was final, the
party against whom the rule is to be applied was a
party or in privity with a party to the prior action,
and there was an opportunity to fully and fairly liti-
gate the issue in the prior action.”” See, also,
Reeves v. Watkins, 208 Neb. 804, 305 N.W.2d 815
(1981). Whether the judgment in Cedars I consti-
tutes res judicata in this action or is more properly
characterized as collateral estoppel is of little mo-
ment. The result is the same. Cedars has had its
day in court and cannot continue to maintain frivo-
lous and vexatious suits by merely rearranging the
parties or changing their names. The action of the
trial court was correct and the judgment dismissing
the action is affirmed. ‘ _

AFFIRMED.
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SILVERMAN & SILVERMAN, A PARTNERSHIP, APPELLANT,
V. ARBOR STREET P ARTNERSHIP, A PARTNERSHIP,
APPELLEE.

330 N.W.2d 904

Filed March 4, 1983. No. 81-821.

1. Contracts: Parol Evidence. Parol evidence is not admissible to
add to, contradict, or vary the terms of a written contract.

2. Contracts: Evidence. Where negotiations between the parties
result in an agreement which is reduced to writing, the written
agreement is the only competent evidence of the contract in the
absence of fraud, mistake, or ambiguity.

Appeal from the District Court for Douglas County:
KEITH HOWARD, Judge. Affirmed.

Bruce H. Brodkey of Garber & Batt, for appellant.
Jeffrey A. Silver, for appellee.

KrivosHa, C.J., BosLaugH, McCownN, WHITE,
HasTINGS, and CAPORALE, JJ.

PER CURIAM.

This case arises out of a controversy concerning a
lease of office space. The plaintiff is a partnership
whose partners are engaged in the practice of law.
The defendant is the owner of an office building at
2437 South 130th Circle, Omaha, Nebraska.

On February 25, 1980, the plaintiff entered into a
written lease for office space in the defendant's
building. The lease was the result of negotiations
extending over a period of more than a month. The
form of lease originally submitted to the plaintiff
was unsatisfactory. The instrument finally exe-
cuted was a form lease used by the defendant which
was modified by a ‘‘rider’”’ drafted by the plaintiff.

At the time the parties entered into the lease the
office building was under construction. The space
adjacent to the plaintiff’s office was unfinished be-
cause the defendant had not yet secured a tenant for
that space. The grounds surrounding the building
had not been sodded or landscaped.
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The plaintiff moved into the building shortly
before May 1, 1980, the date upon which the term of
the lease commenced. Instead of a hallway leading
to the plaintiff’s office, there was a large open space
which was unfinished. A wall to complete the hall-
way was not constructed for approximately a year.
Some sod was placed around the building about 6
months after the plaintiff moved in, but no land-
scaping was done. The areas which had not been
sodded were allowed to grow up in weeds. The
plaintiff also complained about the cleaning in and
around the building and the maintenance of the
parking lot.

This action was commenced September 5, 1980, to
recover damages alleged to have resulted from the
defendant’s failure to perform the lease. The
amended petition alleged that the ‘‘parties con-
templated and agreed’’ to the construction and wall-
papering of a hallway; that the parties had agreed
that the premises would be attractively landscaped
in the spring of 1980; that the defendant failed to
clean and maintain the common areas and per-
mitted the grounds to become overgrown with
noxious weeds; and that the building and grounds
had an unkempt and incomplete appearance. The
plaintiff prayed for damages for the difference be-
tween the rent reserved in the lease and the actual
fair rental value, loss of profits, and ‘‘extreme em-
barrassment and humiliation and mental anguish to
the plaintiff together with the loss of goodwill in the
community.”’

At the close of the plaintiff’s evidence the trial
court sustained the defendant’s motion to dismiss.
The plaintiff has appealed. The assignments of
error relate to evidentiary rulings by the trial court
and the sustaining of the motion to dismiss.

Although the lease and rider consist of some seven
pages, the controversy centers around paragraph 1
of the rider, which provides as follows: ‘1. CON-
STRUCTION. Lessor agrees to complete construc-
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tion of the Building in which the leased premises are
to be located at its cost and expense. All work other
than that to be performed by Lessor shall be done by
Lessee at Lessee’s cost and expense, the same to in-
clude providing storage shelving, bookshelves, re-
ception room counter, and any wall finish other than
building standard paint. Lessor’s work shall include
installation of heating and air conditioning equip-
ment of sufficient capacity to adequately heat and
cool the leased space including a thermostat to be
controlled by Lessee; the erection and finish with
building standard paint all walls, with party walls to
be sound proofed; all doors and door hardware;
suspended ceilings; all supply and return registers
with necessary duct work; lighting (to include at
least three light fixtures in each of the offices
marked ‘attorney’s offices’ on Hxhibit A, and such
additional lighting fixtures as may be necessary to
conform to recognized office lighting standards);
baseboard strips on all walls; wall to wall carpet on
all floors; window blinds and all electrical outlets,
switches and covers, all as shown generally on Ex-
hibit A. Lessor’s work shall be completed by April
15, 1980, and Lessee shall have access to the leased
premises without charge until the commencement of
the lease term, other than proration of utilities as
provided for herein.”’

The plaintiff argues that in paragraph 1 the defend-
ant agreed to complete construction of the entire
building by April 15, 1980. We do not agree.

Paragraph 1 relates, primarily, to the construction
to be completed in the area of the building leased to
the plaintiff, and allocates the cost as between the
parties. The cost of construction of the building
proper, as distinguished from fixtures (such as the
shelving and reception room counter) was to be paid
by the defendant. The installation of heating and air
conditioning equipment, ductwork, lighting, carpet-
ing, suspended ceilings, etc., in the plaintiff’s offices
was to be completed by April 15, 1980. This para-
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graph did not provide as to when the construction of
the rest of the building would be completed.

Paragraph 4 of the rider provides for payment by
the lessee of its pro rata share of the cost of main-
taining the common areas. Included as such ex-
pense is ‘‘planting, replanting and replacing flowers
and landscaping.”’ There is no provision in the lease
as to when landscaping of the premises would be
completed.

There was no provision in the lease as to when that
part of the building not leased by the plaintiff and
the landscaping of the grounds were to be com-
pleted, or that they would be completed at any time.
To support the plaintiff’s contention that the parties
had agreed to a completion date for the rest of the
building and the landscaping of the premises, the
plaintiff attempted to introduce evidence as to con-
versations between the parties during the negoti-
ations preceding the execution of the lease. Objec-
tions to this evidence upon the basis of the parol evi-
dence rule were sustained and the testimony was not
admitted.

The plaintiff contends that parol evidence was ad-
missible to explain and aid in the construction of the
agreement. That contention might have merit if
some ambiguity existed as to when lessor was to
perform the work lessee claims was to be done.
However, the lease is completely silent as to such
matters, and to permit the introduction of such evi-
dence would be to expand the terms of the contract
by parol evidence. /

Parol evidence is not admissible to add to, contra-
dict, or vary the terms of a written contract. Rull-
man v. LaFrance, Walker, Jackley & Saville, 206
Neb. 180, 292 N.W.2d 19 (1980). Where negotiations
between the parties result in an agreement which is
reduced to writing, the written agreement is the only
competent evidence of the contract in the absence of
fraud, mistake, or ambiguity. Frank McGill, Inc. v.
Nucor Corp., 195 Neb. 448, 238 N.W.2d 894 (1976).
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We think there was no ambiguity in the lease con-
cerning the matters which are in dispute between
the parties. The defendant simply made no promise
in the lease as to when the construction of the rest of
the building and the landscaping of the grounds
would be completed. The effect of admitting parol
evidence concerning the prior negotiations would be
to add terms to the lease.

The plaintiff argues that the agreement between
the parties was only partially integrated. The
agreement on its face appears to be fully integrated.
The lease contained a provision concerning comple-
tion of construction of the building. The provision
was that such construction shall be at the expense of
the lessor. The inference is that if the parties had
agreed upon a time for completion of the entire
building, it would have been stated in the lease, just
as the completion date for construction of the leased
area was provided for in paragraph 1 of the rider.
See Traudt v. Nebraska P. P. Dist., 197 Neb. 765, 251
N.W.2d 148 (1977). We conclude that the lease was
fully integrated and parol evidence was not admis-
sible to supply terms omitted from the instrument.

The plaintiff also attempted to introduce testi-
mony by a real estate broker and appraiser as to the
meaning of the language in paragraph 1 of the rider.
The construction of this paragraph presented a ques-
tion of law, not fact, and the objections to this testi-
mony were properly sustained.

The only evidence as to damages was testimony
by the real estate broker and appraiser called by the
plaintiff that in his opinion the fair rental value on
March 25, 1981, of the space leased by the plaintiff
was approximately $4.50 per square foot rather than
$8 per square foot, the rent reserved in the lease.
There was no evidence as to loss of profits or good-
will. Although the plaintiff may have suffered some
embarrassment because of the appearance of the
building and grounds, there was no evidence of ‘‘ex-
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treme embarrassment,” ‘‘humiliation,’”’ or ‘‘mental
anguish” which could afford a basis for recovery.
As the trial court stated in its ruling on the motion
to dismiss, there was some evidence of failure on the
part of the defendant to fully perform the main-
tenance and cleaning obligations set out in the lease.
There was no evidence which would provide a suit-
able basis upon which the jury could award dam-
ages for that breach.
We conclude that the motion to dismiss was prop-
erly sustained and the judgment should be affirmed.
AFFIRMED.

IN RE FFREEHOLDER PETITION.
KAUFFMAN FARMS, INC., APPELLEE, V. EMERY KEITH
HUTSELL ET AL., APPELLANTS.
330 N.W.2d 907

Filed March 4, 1983. No. 81-849.

1. Schools and School Districts. Best educative interest requires a
showing that the convenience, necessity, or welfare of the student
will be best served by the transfer, and may be demonstrated by
proof of the accreditation of the respective schools, educational ef-
ficiency of the schools, and/or the leadership, management, and
curricula of the schools involved.

2. Witnesses: Rules of Evidence. A parent, as an informed and con-
cerned lay person, is competent to testify as to his or her opinion on
best educative interest.

Appeal from the District Court for Hamilton
County: BRrYCE Bartyu, Judge. Affirmed.

John F. Recknor of Barlow, Johnson, DeMars &
Flodman, for appellants.

Carl D. Cohen, for appellee.

KrivosHa, C.J., BosLauGH, McCowN, WHITE,
HasTINGs, and CAPORALE, JJ., and MoraNn, D.J.

BosLAUGH, J.
The appellants are taxpayers and electors in the
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Marquette School District in Hamilton County, Ne-
braska. They appeal from the judgment of the Dis-
trict Court vacating the order of the freeholder
board and granting the petition of Kauffman Farms,
Inc., to transfer its property from the Marquette dis-
trict to the Aurora School District under Neb. Rev.
Stat. § 79-403 (Reissue 1981).

The record shows that the petitioner, a family
farm corporation controlled by Clayton and Nancy
Kauffman, owns land in both the Aurora and Mar-
quette school districts. The family residence is lo-
cated in the Marquette district and the three Kauff-
man children attended school in that district. The
petitioner requested the freeholder board to transfer
its land to the Aurora district, as such transfer was
in the best educative interest of the Kauffman’'s
youngest daughter, Susan.

The board denied the transfer and petitioner ap-
pealed to the District Court. That court found the
action of the board arbitrary and capricious; that
the transfer was in the best educative interest of
Susan Kauffman,; and ordered the land transferred.

On appeal to this court the appellants argue that
the petitioner did not sustain its burden of proof on
the issue of best educative interest. The appellants
maintain that best educative interest requires proof
by expert testimony, which was not produced by the
petitioner.

The review of the decision of the District Court is
de novo in this court. In re Freeholder Petition,
ante p. 532, 330 N.W.2d 481 (1983); Miller v. School
Dist. No. 69, 208 Neb. 290, 303 N.W.2d 483 (1981). This
court has a duty to reach an independent conclusion
without reference to the conclusion reached in the
District Court.

The only issue tried by the District Court was
whether the transfer was in the best educative inter-
est of Susan Kauffman. ‘‘Best educative interest’
requires a showing that the convenience, necessity,
or welfare of the student will be best served by the
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transfer, and may be demonstrated by proof of the
accreditation of the respective schools, educational
efficiency of the schools, and/or the leadership,
management, and curricula of the schools involved.
Friesen v. Clark, 192 Neb. 227, 220 N.W.2d 12 (1974).

Susan Kauffman attended school in the Marquette
district until 1980, her junior year in high school.
That year, her parents paid tuition to send her to
school in the Aurora district. Her father cited con-
cerns over the administration of the Marquette
school and the quality of education provided there as
the reasons for this change.

Dean Bergman, a management consultant for the
Department of Education, and who had conducted a
survey of the Marquette district in 1979-80 when the
district was considering building a new facility, was
called as a witness by the petitioner. He testified
that the enrollment at Marquette was declining and
the old building was in need of repair. At the com-
pletion of his study, he recommended to the Mar-
quette board that, as an alternative to the new build-
ing, Marquette could either (1) affiliate with other
neighboring districts, or (2) contract with other dis-
tricts for specialized courses not offered by
Marquette.

Bergman further testified that the Aurora school
was accredited by the North Central association
while Marquette was not; that in grades 9 to 12 the
total instructional units offered by Aurora were 630.5
while Marquette offered only 385; that Aurora had 34
teachers in 1980-81 while Marquette had 16; and that
Aurora has a full-time principal while Marquette
has a part-time principal. Bergman testified that,
in his opinion, the Aurora school offered ‘‘the poten-
tial opportunity for a better education.”

A comparison of the courses taken by Susan
Kauffman at Aurora and those offered at Marquette
showed that four of her seven courses were not
offered at Marquette. Of the three courses offered
at both schools, the teachers at Aurora had master’s
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degrees and were endorsed in their subject areas
while the teachers at Marquette had bachelor’s de-
grees and were not all fully endorsed in their subject
areas. Many of the courses available at Aurora are
available at the Marquette school only by corre-
spondence or extension.

Other testimony presented by the petitioner
showed that the facilities and equipment provided by
the Aurora school were either superior to or more
available than those of the Marquette school.
Counseling, particularly for the college-bound stu-
dent, was more readily available to the student at
Aurora. Susan Kauffman testified that she felt she
was receiving a better education in the Aurora
School District than she had at Marquette.

Clayton and Nancy Kauffman testified that, in
their opinion, Susan’s best educative interest was
served by attending the Aurora school.

The appellants argue that the District Court erred
in permitting Clayton and Nancy Kauffman to testi-
fy as parents to their opinion of what is in Susan’s
best educative interest, as such opinion can be ren-
dered only by an expert. They raise a similar argu-
ment with respect to the opinion given by Susan
Kauffman.

This issue was recently decided in In re Free-
holder Petition, supra. In that case we held that
‘“hest educative interest’” need not be relegated to
the experts, although expert testimony would appear
to be relevant to the issue. Further, we held that a
parent, as an informed and concerned lay person, is
competent to give an opinion when it is ‘‘rationally
based on the perception of the witness and . . . help-
ful to a clear understanding of his testimony or the
determination of a fact in issue.”” Neb. Rev. Stat.
§ 27-701 (Reissue 1979). This same rationale would
permit Susan Kauffman, as a concerned and inter-
ested student, to testify as to her opinion of ‘‘best
educative interest.”” The evidence was properly ad-
mitted.
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There was evidence from which it could be in-
ferred that the Marquette school had suffered from
poor administration for some time. A superin-
tendent had been convicted of embezzling a large
sum of money from the district. Disciplinary poli-
cies were nonexistent or not enforced. In one
incident a student had singed Susan’s hair with a
cigarette lighter. The teaching staff lacked support
from the office of the superintendent and principal.
Some of the students seemed to be aware of the lack
of organization and took advantage of the teaching
staff.

Upon de novo review, we conclude that the order
of the District Court must be affirmed. The evi-
dence shows that the best educative interest of
Susan Kauffman would be served by the transfer.

The judgment of the District Court is affirmed.

' AFFIRMED.,

LARRY ANTHONY PIERSON, APPELLEE, V. ROSALIE JOAN
PIERSON, APPELLANT.
330 N.W.2d 747

Filed March 4, 1983. No. 81-893.

Appeal from the District Court for Stanton County:
RicHARD P. GARDEN, Judge. Affirmed.

Richard E. Mueting of Mueting, DeLay & Stoffer,
for appellant.

Vince Kirby, for appellee.

KrivosHa, C.J., WHITE, and CaAPoraALE, JJ., and
SPrAGUE, D.J., and CoLweLL, D.J., Retired.

PER CURIAM.

The court, having considered the oral arguments
and having reviewed the record de novo, finds that
the decree of the trial court should be affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. ERWIN CHARLES
SIMANTS, APPELLANT.,
330 N.W.2d 910

Filed March 4, 1983. No. 82-093.

1. Constitutional Law: Equal Protection. Equal protection does not
require that all persons be treated identically. It only requires
that a distinction drawn by the Legislature between individuals has
some relevance to the purpose for which the classification is made.

2. Constitutional Law: Equal Protection: Insanity. There is a
rational basis for treating mentally ill dangerous persons who have
been acquitted of a crime by reason of insanity differently than
other mentally ill dangerous persons who have not.

3. : : . Neb. Rev. Stat. §§ 29-3701 et seq. (Cum.
Supp. 1982), insofar as they apply only to persons acquitted of
crime by reason of insanity, are constitutional and do not violate
the constitutional right of equal protection of the laws.

4. Mental Health: Appeal and Error. This court will not interfere on
appeal with a final order made by the District Court in a mental
health commitment proceeding unless the court can say as a
matter of law that the order is not supported by clear and con-
vineing proof.

Appeal from the District Court for Lincoln County:
MEeRRITT C. WARREN, Judge. Affirmed.

P. Stephen Potter of Bacon & Potter, for appel-
lant.

Paul L. Douglas, Attorney General, and Martel J.
Bundy, for appellee.

Daniel J. Popeo, Paul D. Kamenar, and Nicholas
E. Calio, for amicus curiae Washington Legal Foun-
dation.

KrivosHa, C.J., BosLauGH, McCowN, WHITE,
HasTtings, and CAPORALE, JJ., and MoORaAN, D.J.

McCown, J.

This is an appeal from an order of the District
Court following a hearing mandated under the provi-
sions of Neb. Rev. Stat. §§ 29-3701 et seq. (Cum.
Supp. 1982). The District Court found the defendant
presently mentally ill and dangerous to others by
reason of his mental illness and ordered his commit-
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ment to the Lincoln Regional Center. The defendant
has appealed.

On October 17, 1979, after trial, the defendant was
adjudged not guilty by reason of insanity on six
counts of murder in the first degree. On October 26,
1979, the defendant was committed by the Lincoln
County Mental Health Board to the Lincoln Regional
Center for care and treatment.

On July 8, 1981, pursuant to § 29-3705 the District
Court for Lincoln County asserted jurisdiction over
the defendant for the purpose of conducting an evi-
dentiary hearing on the status of the defendant. On
November 25, 1981, following an evidentiary hearing,
the District Court found there was ‘‘clear and con-
vincing'’ evidence that the defendant was then
mentally ill and dangerous to others and that the de-
fendant would be dangerous to others in the foresee-
able future as demonstrated by the overt acts in-
volved in the six murders committed on October 18,
1975.

The court ordered the defendant committed for
treatment and returned to the Lincoln Regional Cen-
ter. The court also ordered that the defendant re-
ceive appropriate psychiatric treatment for the
mental illnesses of personality disorder (mixed
type), drug and alcohol abuse, and pedophilia. The
court ordered the defendant confined in the security
unit and specified other conditions of confinement as
required by statute. The court also ordered that the
next annual review and evidentiary hearing pro-
vided for by § 29-3703 be set for November 23, 1982.
The defendant has appealed.

On this appeal the defendant contends that the
statutes under which he was committed are uncon-
stitutional and in violation of his rights of equal pro-
tection because persons facing mental commitment
under the provisions of §§ 29-3701 et seq. after a ver-
dict of acquittal on grounds of insanity are treated
differently than persons facing mental commitment
under the Nebraska Mental Health Commitment
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Act, Neb. Rev. Stat. §§ 83-1001 et seq. (Reissue 1981).

Even assuming that the two classifications of per-
sons are similarly situated for purposes of constitu-
tional equal protection, a mere difference in treat-
ment between the two classes, standing alone, does
not invalidate the statutes nor render them constitu-
tionally defective. Equal protection does not re-
quire that all persons be treated identically. It only
requires that a distinction drawn by the Legislature
between individuals has some relevance to the pur-
pose for which the classification is made. Baxstrom
v. Herold, 383 U.S. 107, 86 S. Ct. 760, 15 L. Ed. 2d 620
(1965); Powell v. State of Florida, 579 F.2d 324 (5th
Cir. 1978).

The purpose of §§ 29-3701 et seq. is to protect the
public from mentally ill dangerous persons who
have demonstrated their dangerous proclivities by
committing criminal acts for which they are not
punished because of insanity. Such past history of
dangerous criminal behavior provides a rational
basis for the classification.

Other courts have held that there is a rational basis
for treating persons who have been acquitted of
criminal charges on grounds of insanity differently
than other mentally ill dangerous persons who have
not, and upheld statutes similar to §§ 29-3701 et seq.
See, Benham v. Edwards, 678 F.2d 511 (5th Cir.
1982): United States v. Ecker, 543 F.2d 178 (D.C. Cir.
1976); Powell v. State of Florida, supra.

There is a rational basis for treating mentally ill
dangerous persons who have been acquitted of a
crime by reason of insanity differently than other
mentally ill dangerous persons who have not. Sec-
tions 29-3701 et seq., insofar as they apply only to
persons acquitted of a crime by reason of insanity,
are constitutional and do not violate the constitu-
tional right of equal protection of the laws.

The defendant also contends that the court’s find-
ings that he was mentally ill and dangerous to him-
self or others by reason of mental illness as demon-



STATE v. SIMANTS 641
Cite as 213 Neb. 638

strated by an overt act or threat are not supported
by the evidence. We disagree.

Evidence from the defendant’s criminal trial was
presented which established that the defendant had
sexually assaulted a 10-year-old girl and then killed
her along with five other members of her family.

Dr. Woytassek, the defendant’s treating physician
at the Lincoln Regional Center, testified that the de-
fendant was suffering from mixed type personality
disorder, drug and alcohol abuse, and pedophilia.
He also gave his opinion that the defendant was a
dangerous person based upon his previous drinking
habits, his involvement with young girls, and his
current lack of insight concerning his dangerous be-
havior and his refusal to admit that he had a serious
problem. Dr. Woytassek also testified that defend-
ant’s mental condition had not materially changed
since he was placed in the regional center.

Dr. Chesen, another witness for the State, testified
that the defendant was very dangerous as a direct
result of his mental condition and that his mental
condition had not changed since Dr. Chesen’s initial
evaluation of him in 1976. _

No witnesses, including the defendant’s own ex-
perts, recommended that the defendant be released.
In fact, one of the defendant’s expert witnesses testi-
fied that there was a ‘‘very real risk’” that the de-
fendant could murder again if unconditionally re-
leased.

On the basis of this evidence the trial court found
‘“clear and convincing’’ evidence that the defendant
was mentally ill and dangerous. This court will not
interfere on appeal with a final order made by the
District Court in a mental health commitment pro-
ceeding unless the court can say as a matter of law
that the order is not supported by clear and con-
vincing proof. State v. Mayfield, 212 Neb. 724, 325
N.W.2d 162 (1982). In the present case it cannot be
said as a matter of law that the order of the District
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Court was not supported by clear and convincing
proof.

The defendant’s remaining assignments of error
are without merit. The order of the District Court is
affirmed.

AFFIRMED.

P. A. RuziCka, DOING BUSINESS AS P & G BUILDERS,
APPELLEE, V. MARTIN E. PETERSEN, JR., AND JANELLE
L. PETERSEN, HUSBAND AND WIFE, APPELLANTS.

330 N.w.2d 913

Filed March 4, 1983. No. 82-108.

1. Contracts: Words and Phrases. The ‘‘estimated cost’” of a build-
ing is its reasonable cost, erected in accordance with plans and
specifications, and is not necessarily the amount agreed upon by
the parties nor an offer to be accepted; it does not imply absolute
calculation, but precludes accuracy.

2. Contracts. Where services are furnished to a party and knowingly
accepted by him, the law implies a promise to pay their reasonable
value.

Appeal from the District Court for Douglas County:
JaMEs A. BuckLEY, Judge. Affirmed.

Seb Caporale, for appellants.
Albert Lustgarten, for appellee.

KrivosHa, C.J., McCown, and HasTtinGgs, JJ., and
GRANT and HowarbD, D. JJ.

HowaRrD, D.J.

Defendants appeal from a decree foreclosing plain-
tiff’s mechanic’s lien for labor in the construction of
defendants’ house, assigning as error only that a cost
estimate submitted by plaintiff in the amount of
$5,490 constituted a fixed contract price, which plain-
tiff had been paid, and that the court should not have
all