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McClintock v. Nemaha Valley Schools

MEeLVIN B. MCCLINTOCK, APPELLEE, V. NEMAHA VALLEY
SCHOOLS, APPELLEE, IMPLEADED WITH COMMISSIONER
OF L.ABOR, APPELLANT.

253 N. W. 2d 304
Filed May 11, 1977. No. 40975.
Equity: Appeal and Error: Motions, Rules, and Orders. To review

errors of law occurring upon the trial of an equity case a motion for
a new trial is necessary.

Appeal from the District Court for Otoe County:
RayMOND J. Casg, Judge. Affirmed.

James R. Jones and Richard H. Williams, for ap-
pellant.

Michael J. Donahue of Witte, Donahue & Faesser,
for appellee McClintock.

Heard before WHITE, C. J., SPENCER, BOSLAUGH,
McCowN, BrobkEY, and WHITE, JJ., and Kuns, Re-
tired District Judge.

SPENCER, J.

This is an appeal from the District Court which re-
versed a decision of the Nebraska Appeal Tribunal,
Department of Labor, which denied unemployment
assistance benefits. The Commissioner of Labor
prosecutes this appeal. It involves the construction
of a teacher’s employment contract. We affirm.

The judgment of the District Court was entered on
June 21, 1976. Defendant, Commissioner of Labor,
did not file a motion for a new trial until July 14,
1976. The motion, which was not timely filed, was
overruled on July 16, 1976. Notice of appeal was
filed on July 20, 1976, or within 30 days of the judg-
ment.

There is no factual dispute herein. The issue pre-
sented is one of law. Plaintiff was employed by the
Nemaha Valley Schools under a teaching contract.
The contract is not included in the record. From the
testimony we conclude that the contract was to be-
gin on or about August 22, 1974, and end on or about
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May 23, 1975. It required work of 185 days, exclu-
sive of holidays and vacations. Salary was to be
paid in 12 equal installments. If the contract was
terminated, the compensation to be paid thereunder
should be an amount which bore the same ratio to
the yearly salary specified as the number of days of
service to the date of such termination bore to 185
days. Plaintiff worked the full 185 days, so the con-
tract salary was earned.

Plaintiff was notified in January of 1975 that due to
decreased enrollment his contract would not be re-
newed, and his services would be terminated at the
end of the school term. The term ended May 23,
1975. Plaintiff requested payment in full, which the
school district paid. The judgment of the District
Court makes a specific finding that one of the condi-
tions of plaintiff’s contract provided that if the con-
tract was terminated, then plaintiff would be enti-
tled to all remaining compensation due under the
contract.

The Commissioner of Labor argues that the plain-
tiff was not unemployed for the reason that he was
hired for a period of 1 year, and the payment at the
end of the work period was advance payment for the
summer period. A determination of this issue re-
quires the construction of the contract between the
parties. This is a question of law.

The Commissioner argues that this is a civil ac-
tion, equitable in nature, and as such a motion for a
new trial is not a prerequisite in order for this court
to search the record. He cites in support of this
proposition Peek v. Ayres Auto Supply, 155 Neb. 233,
51 N. W. 2d 387 (1952), a workmen’s compensation
case.

We call attention to the following from the Peek
case: ‘‘As stated in Meester v. Schultz, 151 Neb.
614, 38 N. W. 2d 739: ‘All of the provisions of our
Civil Code are applicable and controlling in a work-
men’s compensation case as they are in any other
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civil action equitable in nature. See Chilen v. Com-
mercial Casualty Ins. Co., 135 Neb. 619, 283 N. W,
366.” See, also, Schmidt v. City of Lincoln, 137 Neb.
546, 290 N. W. 250.

‘“Further, this court has concluded that the filing
of a motion for new trial is not necessary in order to
obtain review of a workmen’s compensation case
upon the merits in this court. Hansen v. Paxton &
Vierling Iron Works, 135 Neb. 867, 284 N. W. 352.

““In the light of the foregoing, the applicable rule,
as in equity cases, must be that in order to review
errors of law which allegedly occurred during the
trial of a workmen’s compensation case, a motion
for new trial must be timely filed, assigning such er-
rors therein, and they must also be subsequently as-
signed and discussed in the brief filed in this court
on appeal, or they will not ordinarily be considered.
Oertle v. Oertle, 146 Neb. 746, 21 N. W. 2d 447; Hart-
man v. Hartmann, 150 Neb. 565, 35 N. W. 2d 482.”

The instant case presents purely a question of law
— the construction of the contract. The contract,
however, is not before us. From the record we can
glean that it provided as set out above. It was, how-
ever, before the appeal tribunal. None of the ex-
hibits are included in the transcript of the testimony.
Section 48-638, R. R. S. 1943, provides in part as fol-
lows: ‘“With his answer or petition, the commis-
sioner shall certify and file with the court a certified
copy of the records of the case, including all docu-
ments and papers and a transcript of all testimony
taken in the matter, together with the appeal trib-
unal’s findings, conclusions, and decisions therein.”
It was the Commissioner’s duty to bring up a full
transcript. This, however, is immaterial herein be-
cause the Commissioner, who is seeking to review
an error of law, did not file the necessary motion for
a new trial to give the District Judge an opportunity
to correct his error if one was made, an issue we do
not reach.
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We affirm the judgment of the District Court on
the basis that the Commissioner failed to file a mo-
tion for a new trial. Under our holdings the question
presented is not properly here for determination.
We accept the contention of the Commissioner. This
is a civil action, equitable in nature. He contends
that no motion for a new trial is necessary in equity
cases. This court has held that a motion for a new
trial is necessary in such cases if it is desired to re-
view alleged errors of law occurring at the trial.
See Oertle v. Oertle, 146 Neb. 746, 21 N. W. 2d 447
(1946). To review errors of law occurring upon the
trial of an equity case a motion for a new trial is
necessary.

We affirm the judgment of the District Court.

AFFIRMED.

BosLaAuGH, J., dissenting in part.

While I believe the court reached the right result
in this case, I disagree with the holding that a mo-
tion for new trial is required to review the decision
in an equity case where the case is to be decided as
a matter of law upon the pleadings and evidence.

The rule has been that a motion for new trial is
necessary in an equity case only to obtain a review
of alleged errors of law occurring at the trial.
Where the facts have been stipulated and the alleged
errors are questions of law no motion for new trial is
required. Furnas County Farm Bureau v. Brown,
112 Neb. 637, 200 N. W. 451. It has never been the
rule that a motion for new trial was required where
the error alleged was that the trial court decided the
case erroneously.

The question is what are ‘‘errors of law occurring
at the trial.”’ This has been generally held to mean
rulings during the trial on evidentiary matters, mat-
ters of pleadings, and similar questions. Neither
Peek v. Ayres Auto Supply, 155 Neb. 233, 51 N. W. 2d
387, nor Oertle v. Oertle, 146 Neb. 746, 21 N. W. 2d
447, nor any other previous Nebraska decision of
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which I am aware, support the rule announced in
this case.

As stated in Peek, a workmen’s compensation
case, no such alleged errors of law were presented
for review. This court decided that case on the
merits by a review of the evidence and the appli-
cable statutes. In Oertle, a divorce case, the lack of
a motion for new trial prevented the appellant from
obtaining a review of the trial court’s refusal to al-
low the appellant to amend her petition and the rul-
ing on an offer of testimony. It did not prevent a re-
view of the decision of the trial court which, on trial
de novo, was affirmed.

A change in a rule of practice should be made pro-
spectively to save the rights of any litigant whose
case has already been decided by the District Court.

McCown, J., joins in this dissent.

MELVIN E. WINKELMANN ET AL., APPELLANTS, V.
NEBRASKA LiQuor CoNTROL COMMISSION
ET AL., APPELLEES.
253 N. W. 2d 307

Filed May 11, 1977. No. 40978.

1. Administrative Law: Appeal and Error: Parties. In an appeal
from a ruling of an administrative agency, the agency is usually
considered a necessary, or at least a proper, party.

2. : : Where the subject matter of the appeal
does not give rise to issues affecting the public interest generally,
the administrative agency, if made a party, need take no active
part in the litigation, but may leave it to the parties directly con-

*-cerned. '

3. Administrative Law: Appeal and Error: Evidence. On an appeal
from the Nebraska Liquor Control Commission, this court shall
determine whether the findings of the commission are supported by
substantial evidence and whether the District Court and the com-
mission followed the proper statutory criteria.

4. Administrative Law: Intoxicating Liquors. The power to regulate
and control alcoholic liquors is vested exclusively in the Nebraska
Liquor Control Commission except as otherwise provided by stat-
ute.
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5. Administrative Law: Governmental Subdivisions: Licenses and
Permits. A recommendation by the appropriate governmental
unit upon the issuance of a liquor license is not binding upon the
Nebraska Liquor Control Commission.

6. Administrative Law: Hearings: Evidence: Orders. The Ne-
braska Liquor Control Commission, after an administrative hear-
ing, must base its findings and orders upon a factual foundation in
the record of the proceedings and the record must show some
valid basis on which a finding and order may be premised.

7. : : : . Where the record of the pro-
ceedings contains no evidence to justify an order, the action must
be held to be unreasonable and arbitrary.

Appeal from the District Court for Cass County:
RavyMoOND J. Cask, Judge. Affirmed.

Richard J. Bruckner, for appellants.

- Paul L. Douglas, Attorney General, and Robert R.
Camp, for appellee Nebraska Liquor Control Com-
mission.

Thomas P. Kelley of Kelley & Kelley, for appellee
Boal, Inc.

Heard before WHITE, C. J., SPENCER, BOSLAUGH,
McCownN, BropkeEy, and WaIite, JJ., and Kuns, Re-
tired District Judge.

WurItg, C. THowMmas, J.

This is an appeal from the granting of a Class D
Liquor License to Boal, Inc., by the Nebraska Liquor
Control Commission.

Robert G. and Allene L. Schaffer own Boal, Inc.,
which previously held a Class C liquor license at a
location in downtown Plattsmouth, Nebraska. The
lease on the premises used by Boal, Inc., expired-in
May 1975 and could not be renewed. On April 30,
1975, the Class C liquor license expired. The city
council of Plattsmouth voted to place the license ‘‘in
abeyance’’ until Boal, Inc., could find a new loca-
tion. On August 11, 1975, the city council amended
its zoning ordinance to allow the issuance of a liquor
license in an area including the intersection of 15th
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and Hill Streets. Shortly thereafter, Boal, Inc., filed
an application with the Nebraska Liquor Control
Commission for a Class C liquor license at that loca-
tion. Boal proposed that a service station be re-
modeled to accommodate a small bar and off-sale
liquor establishment. The city council, in Septem-
ber 1975, passed a resolution approving the issuance
of the license. Protests were filed and the commis-
sion held a hearing on October 1, 1975. The applica-
tion was denied.

On October 23, 1975, Boal, Inc., again applied for a
Class C liquor license for the same location. The
city council again recommended the issuance of the
license. A hearing was set for January 21, 1976. At
the hearing, Boal, Inc., amended the application to
ask for only a Class D liquor license. A Class C
license allows both on and off-sale liquor while a
Class D license allows only off-sale liquor. Follow-
ing the hearing, the Class D license was approved.

The protestants at the hearing appealed to the Dis-
trict Court asking for a reversal of the commission’s
action. Both Boal, Inc., and the commission were
listed as defendants. The commission filed an an-
swer but did not make an appearance. The court
ruled that ‘‘the recommendation by the Council for a
Class C license included therein by implication a
recommendation for the lesser license.” It then
held that the action of the commission was neither
arbitrary nor capricious. The protestants appeal to
this court. :

Appellants initially argue that judgment should
have been granted against the commission due to
the failure to appear and to present evidence. The
argument is based upon a contention that the com-
mission is an indispensable party. In Lynch v. City
of Omaha, 153 Neb. 147, 43 N. W. 2d 589 (1950), the
plaintiffs, police officers, were dismissed from the
force by a ruling of the Omaha police civil service
commission. On appeal it was argued that the po-
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lice civil service commission was an indispensable
party. We held: ‘‘The police civil service commis-
sion and its members were doubtless proper, but in
no sense indispensable parties.”” In 73 C. J. S,
Public Administrative Bodies and Procedure, § 178,
p. 524, it is stated: ‘‘* * * the agency which made
the order in question is usually considered a neces-
sary, or at least a proper, party, * * *.”’ See, also, 2
Am. Jur. 2d, Administrative Law, § 742, p. 641. The
above-quoted section also provides: ‘‘Where the
subject matter of the appeal does not give rise to is-
sues affecting the public interest generally, the
agency, if made a party, need take no active part in
the litigation, but may leave it to the parties directly
concerned.”” The protestants and the applicant for
the license were the concerned parties in this case.
The commission properly refused to take an active
part in the litigation.

The appellants next argue that the action of the
commission in granting a Class D license to Boal,
Inc., was arbitrary and capricious. The standard of
review in an appeal from the Liquor Control Com-
mission is to determine whether the findings of the
commission are supported by substantial evidence
and whether the District Court and the commission
followed the proper statutory criteria. See The 20’s,
Inc. v. Nebraska Liquor Control Commission, 190
Neb. 761, 212 N. W. 24 344 (1973).

We have held that the power to regulate and con-
trol alcoholic liquors is vested exclusively in the Ne-
braska Liquor Control Commission except as spe-
cifically provided otherwise by statute. See, Had-
lock v. Nebraska Liquor Control Commission, 193
Neb. 721, 228 N. W. 2d 887 (1975); City of Lincoln v.
Nebraska Liquor Control Commission, 181 Neb. 277,
147 N. W. 2d 803 (1967). According to statute, the
commission must allow the appropriate govern-
mental unit a chance to make a recommendation up-
on the issuance of a license. § 53-131, R. R. S. 1943.
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The recommendation, however, is not binding upon
the commission. See City of Lincoln v. Nebraska
Liquor Control Commission, supra.

Appellants argue that the granting of the license
was arbitrary and capricious because the commis-
sion did not receive any recommendation from the
city council of Plattsmouth concerning a Class D
liquor license. The city council did, however, rec-
ommend the issuance of a Class C liquor license.
The District Court held, and we agree, that the rec-
ommendation for a Class C license implied a recom-
mendation for a Class D license. If a particular lo-
cation is suitable for both on and off-sale liquor, then
surely it is suitable for off-sale liquor only.

Appellants also contend that the commission’s ac-
tion in the issuance of the license was not supported
by sufficient evidence. The Nebraska Liquor Con-
trol Commission, after an administrative hearing,
must base its findings and orders on a factual foun-
dation in the record of the proceedings and the rec-
ord must show some valid basis on which a finding
and order may be premised. Where the record of
the proceedings contains no evidence to justify an
order, the action must be held to be unreasonable
and arbitrary. See, J K & J, Inc. v. Nebraska
Liquor Control Commission, 194 Neb. 413, 231 N. W,
2d 694 (1975); Hadlock v. Nebraska Liquor Control
Commission, supra. '

The evidence shows that the license in question is
to be located in a remodeled service station located in
a commercial district on a highway which passes
through Plattsmouth. The location was within the
area zoned by the city council as suitable for the sale
of alcohol. The city council recommended that a
business with off-sale liquor be allowed at that loca-
tion. The applicant did not have a history of violat-
ing liquor regulations. In summary, the record con-
tains ample evidence to support the action of the
commission.
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The judgment of the District Court is affirmed.
AFFIRMED.

HeRscH BUILDINGS, INC., A CORPORATION, APPELLANT AND
CROSS-APPELLEE, V. BETTY J. STEINBRECHER,
ADMINISTRATRIX OF THE ESTATE OF
CLARENCE G. STEINBRECHER,

DECEASED, APPELLEE AND CROSS-APPELLANT.

253 N. W. 2d 310

Filed May 11, 1977. No. 40979.

1. Contracts: Burden of Proof: Evidence. Ordinarily a party suing
to recover an alleged overpayment on a contract has not only the
burden of proving the overpayment but also the burden of proving
that the overpayment was involuntary.

2. : . In an action against a contractor to re-
cover alleged overcharges by the contractor the plaintiff has the
burden of proving that it was overcharged.

3. Trial: Instructions: Burden of Proof. It is error to give the jury
instructions which place the burden of proof on the wrong party, or
contain inconsistent and conflicting paragraphs relating to the bur-
den of proof.

Appeal from the District Court for Scotts Bluff

County: Tep R. FEIDLER, Judge. Reversed and re-
manded.

Wright & Simmons, for appellant.
Nichols & Meister, for appellee.

Heard before Wurre, C. J., SPENCER, BOSLAUGH,
McCown, Bropkey, and Wurte, JJ., and Kuns, Re-
tired District Judge.

McCown, J.

This is an action to recover amounts allegedly
overpaid on an oral construction contract. The jury
returned a verdict for the plaintiff in the sum of
$6,182.61. The plaintiff has appealed and the defend-
ant has cross-appealed.

In 1966, Hersch Buildings, Inc., entered into an
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oral contract with Clarence G. Steinbrecher, a con-
tractor, to build a packing and rendering plant for
Hersch on a basic cost plus 8 percent basis. Stein-
brecher finished his construction work in 1967, after
total billings to Hersch of $176,586.75. Hersch paid a
total of $173,434.70 to Steinbrecher-and paid another
$13,969.23 to plumbers and electricians for total con-
struction payments of $187,403.93. v

In 1970, the action involved here was begun by
Steinbrecher, as plaintiff, against Hersch Buildings,
Inc., as defendant, to foreclose a mechanic’s lien in
the amount of $3,152.04, allegedly still due to him on
the. contract. Hersch Building, Inc., answered and
counterclaimed, alleging that the oral construction
contract was cost plus 8 percent, with a $150,000
maximum limit on total costs. Hersch alleged that
Steinbrecher had commenced construction of the
packing plant but had never completed it, and had
failed to construct the plant in workmanlike man-
ner. Hersch alleged that it had overpaid Steinbrech:
er by mistake in the sum of $23,434.70, and had paid
$14,969.95 to plumbers and electricians which Stein-
brecher should have paid, and prayed for judgment
against Steinbrecher in the sum of $38,404.65. Stein-
brecher denied the allegations of the cross-petition.

In 1975, Steinbrecher moved to dismiss his petition
to foreclose the mechanic’s lien, and Hersch Build-
ings, Inc., moved that its cross-petition be trans-
ferred to the jury docket and set for trial. The Dis-
trict Court dismissed Steinbrecher’s petition to fore-
close the mechanic’s lien and transferred the Hersch
cross-petition against Steinbrecher to - the: jury
docket, and set it for trial. Thereafter Steinbrecher
died and the action was revived against the adminis-
tratrix of his estate.

By a pretrial order in April 1976, Hersch Build-
ings, Inc., the original defendant, was designated as
the plaintiff, and the administratrix of Stein-
brecher’s estate was designated as the defendant.
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At the trial, in addition to evidence as to the quality
of the workmanship and the alleged $150,000 maxi-
mum contract limitation, there was evidence as to
overhead costs, personal labor by Steinbrecher at
the job site, ‘‘shop charges’” for materials Stein-
brecher had on hand, and credit for certain cash dis-
counts. Whether or not these items were legitimate
charges under either version of the contract was in
dispute.

At the conclusion of the plaintiff’s evidence, the
court sustained defendant Steinbrecher’s motion to
dismiss any claim for damages for work done in an
unworkmanlike manner, and the case was submitted
to the jury under the remaining issues set forth in
the original cross-petition. The jury returned its
verdict for the plaintiff Hersch in the sum of
$6,182.61. Plaintiff has appealed and defendant has
cross-appealed.

The assignments of error center around the failure
of the instructions to properly place the burden of
proof. Instruction No. 6 directed the jury that be-
fore plaintiff could recover from the defendant it
must prove by a preponderance of the evidence each
of the following propositions: (1) That it had an
agreement with defendant to build a packing plant
as alleged; (2) that it was to pay defendant for his
work, his actual costs for labor performed or ma-
terial furnished, plus 8 percent of that amount, but
that the total cost was not to exceed $150,000; and (3)
that it paid to defendant, and separately to plumbers
and electricians, by mistake certain amounts in ex-
cess of $150,000.

Instruction No. 10 was as follows: ‘‘Shop charges
and overhead may not be included in the cost of la-
bor and materials or supplies unless you find that
the parties specifically agreed otherwise.

““If you find that plaintiff and defendant agreed on
a cost plus agreement, defendant must compute his
fee based on the amount actually spent for labor and
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materials or supplies, furnished by him, that actu-
ally went into and became a part of the finished
product.

“Defendant must credit plaintiff with all discounts
and credits received by him unless you find that the
parties specifically agreed otherwise.”

During its deliberations the jury submitted a ques-
tion to the court: ‘If we find against the plaintiff on
instruction # 6, but for the plaintiff on instruction # 10,
or a portion thereof, are we to decide the dollar
amount of the settlement?’’ After consultation with
counsel for both parties, the court’s answer to the
jury was ‘‘yes.”’

Instruction No. 9 instructed the jury that if a per-
son pays money to another on the supposition that a
specific fact is true which would entitle the other
person to the money, but which fact is untrue, and
the money would not have been paid if the person
paying it had known that the fact was untrue, the
person paying the money may then recover it back
from the person to whom it was paid. Instruction
No. 9 then stated: ‘It is up to you the jury to deter-
mine from the evidence whether the plaintiff paid
any sums of money by mistake.”

Instruction No. 11 was: ‘“Defendant may not
charge plaintiff wages under a cost-plus contract for
supervising the construction but may charge for
work actually done by him on the job unless you find
that the parties specifically agreed otherwise. The
burden is on defendant to prove what work was actu-
ally done by him on the job.”

In essence, the case was an action for money had
and received by the defendant, allegedly paid by
plaintiff by mistake. In the posture in which the
case was tried, the burden was on the plaintiff
Hersch to prove all facts essential to a recovery on
the cross-petition.

In accordance with the rules relating to the burden
of proof in civil actions generally, the burden is on
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one seeking to recover payments made to prove the
facts entitling him to recovery. 70 C. J. S., Pay-
ment, § 160, p. 376. Ordinarily a party suing to re-
cover an alleged overpayment on a contract has not
only the burden of proving the overpayment but also
the burden of proving that the overpayment was in-
voluntary. Illinois Central R. R. Co. v. Midwestern
Grain Co., 308 F. Supp. 323. That case involved a
claim and cross-claim, and the rule was applied to
the cross-claim, and both claims were dismissed for
failure to meet the burden of proof. All payments
are presumed to be voluntary until the contrary is
made to appear, and the burden rests on the party
seeking to recover a payment to prove that it was in-
voluntary. 40 Am. Jur., Payment, § 282, p. 896.

In Stanolind Oil & Gas Co. v. Bridges, 160 F.
Supp., 798, the court held that in an action by an oil
company against a contractor to recover alleged
overcharges by the contractor the oil company had
the burden of proving that it had been overcharged,
even though the contractor had the records and
books.

In the posture of the case before us the plaintiff
clearly had the burden of proving that it had been
overcharged, and that its overpayments were made
by mistake, and were therefore involuntary. The
case did not rest solely on whether or not the oral
contract had a $150,000 maximum cost limitation.
The instructions, however, placed the burden on the
defendant to prove that any challenged charges
were proper rather than placing the burden on the
plaintiff to prove that such charges were improper.
The instructions here were confusing and inconsist-
ent, and they concern the burden of proof. The
jury’s request for clarification as to instructions
Nos. 6 and 10 points up the actual confusion which
resulted. This court has consistently held that it is
error to give the jury instructions which place the
burden of proof on the wrong party, or contain incon-
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sistent and conflicting paragraphs relating to the
burden of proof. Kaspar v. Schack, 195 Neb. 215, 237
N. W. 2d 414; Umberger v. Sankey, 151 Neb. 488, 38
N.W.2d 21.
The judgment is reversed and the cause remanded
to the District Court.
REVERSED AND REMANDED.

IN RE APPLICATION OF MOORE'S TRANSFER, INC., OF
NORFOLK, NEBRASKA. MOORE’'S TRANSFER, INC,,
APPELLANT, V. NEBRASKA PUBLIC SERVICE
COMMISSION, APPELLEE.

253 N. W. 2d 313

Filed May 11, 1977. No. 40999.

1. Public Service Commissions: Common Carriers: Appeal and Er-
ror. Rulings by the Interstate Commerce Commission in dealing
with the subject of transportation by common carriers in interstate
commerce may properly be considered by the Nebraska Supreme
Court on appeals from the Nebraska Public Service Commission.

2. Public Service Commissions: Common Carriers. Withdrawal of

protests and opposition is an indication that existing motor car-

riers do not expect to suffer any material detriment from a grant of
the authority sought.

: General fears of potential diversion as contrasted
with specific evidence indicating probable harm do not constitute
proof that harm will result to competitive carriers because of an
application.

Appeal from the Nebraska Public Service Com-
mission. Reversed and remanded with directions.

Gailyn L. Larsen of Peterson, Bowman, Coffman
& Larsen, for appellant.

No appearance for appellee.

Heard before WuiTE, C. J., SPENCER, BOSLAUGH,
McCownN, BropkEY, and Wuite, JJ., and Kuns, Re-
tired District Judge.
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SPENCER, J.

This is an appeal from a Public Service Commis-
sion (PSC) decision denying an application for au-
thority to extend present operating rights. All pro-
tests filed with the PSC against the application had
been withdrawn prior to the hearing. No brief was
filed on behalf of the PSC, so the appeal was unop-
posed in this court. We reverse the denial of the ap-
plication.

Applicant’s present authority enables it to truck
general commodities except those requiring special
equipment from Norfolk, Nebraska, to points within
a 155-mile radius thereof. The application involved
a request for authority to extend present operating
authority as it applied to the transportation of build-
ing materials, iron and steel, and iron and steel arti-
cles from Norfolk, Nebraska, to all points in the
State of Nebraska.

Protests to the granting of the application were
initially filed by five carriers. Those protests were
withdrawn prior to the hearing by virtue of a volun-
tary restriction of the scope of the application. This
restriction excluded the transportation of those com-
modities which because of their size and weight re-
quire the use of special equipment. It also specifi-
cally restricted against the transportation of traffic
originating at the plant sites and facilities of Nucor
Steel and Vulcraft Division of Nucor Corporation, at
or near Norfolk, Nebraska.

After the objections were withdrawn the PSC noti-
fied applicant of its intent to process the application
through its short form procedure, as provided for in
its rules for an unopposed application. Subsequent-
ly, without explanation, it changed its decision and
set a hearing at Norfolk, Nebraska, for April 29,
1976. This hearing was continued to and held May
19, 1976.

No objections or protests were of record and no
one intervened in the proceedings. Six witnesses
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testified in support of the application and five affi-
davits conforming to the form used for unopposed
applications were filed in its support. The testi-
mony indicated that the service requested was
needed in order to, among other things, accommo-
date the shipping needs caused by the expansion of
the growing industries within the shipping area.

One commissioner cross-examined the witnesses,
obviously in the interests of two parties who were
not objectors in the proceeding but who were present
at the hearing. One of them had filed an objection
but had withdrawn it when the applicant agreed to
the restriction which was made a part of the applica-
tion. The other one at no time filed an objection or
intervened in the proceeding. The cross-examina-
tion of the witnesses established that by interlining
they had been able to meet most of their needs in the
past. The testimony indicated interlining promoted
delays and was not entirely satisfactory service.

The PSC found the applicant, Moore’s Transfer,
Inc., fit, willing, and able properly to perform the
service proposed and to conform to the PSC’s rules
and regulations. Over a vigorous dissent it also
found: (1) that the proposed operations will not
serve a useful purpose responsive to a public de-
mand or need; (2) that any existing public demand
or need for motor common carrier services in the
area involved in this amended application can and
will be served as well by existing carriers; and (3)
that a granting of this application could result in a
diversion of traffic from existing carriers contrary
to the public interest.

It is obvious to us that these latter findings are not
sustained by the record and are wholly arbitrary,
capricious, and unreasonable. We can best charac-
terize the findings of the PSC by quoting the follow-
ing from the dissenting opinion of Commissioner
Eric Rasmussen: ‘‘The majority Opinion further
states that any existing public need of the shippers
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could be served by existing carriers. It is difficult
to see how such a conclusion was reached when
there was no evidence of record to indicate what
service the existing carriers could provide, as the
application was unopposed. One Commissioner,
even admitted at one point, that the Commission did
not know whether the existing shippers possessed
the requisite authority to supply the shipper’s needs
(T. 83), but discounted the shipper’s testimony on
the basis of a statement by him that, if they did have
the authority, he saw no reason why they could not
serve his needs (Order - p.4). Thus, the Commis-
sion rejected his testimony on the basis of an unsub-
"stantiated assumption that such authority was, in-
deed, possessed by existing carriers. Thus, in view
of the fact that there was no evidence of record to
establish that the existing carriers could serve the
shippers’ needs, that there are acknowledged defi-
ciencies in the services offered by existing carriers,
and that, in many cases, the existing carriers have
exhibited no interest in serving the shippers’ needs,
there could be no finding and should be no finding
that any existing public need could be served by ex-
isting carriers.

“There is absolutely no evidence in this proceed-
ing that a grant of authority under this application
will result in a diversion of traffic from existing car-
riers contrary to public interest. This is especially
true in view of the fact that the application was un-
opposed at the time of the hearing, all protests hav-
ing been previously withdrawn. In fact, ‘with-
drawal of protests and opposition is an indication
that existing motor carriers do not expect to suffer
any material detriment from a grant of authority
sought.” West Bros., Inc., Ext. - U. S. Highway 11,
98 M. C. C. 572, 574 (1965).

“The testimony and affidavits presented show that
a substantial number of businessmen in Norfolk, Ne-
braska, believe that a useful purpose and need exist
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now and will exist in the future for the services
which Moore’s plans (sic) to provide. Secondly, the
fact that a significant number of Norfolk’s business-
men testified in support of the application indicates
(sic) that they believe that the existing carriers,
even though they have provided satisfactory service
for the most part, cannot perform and will not be
able to perform as well as the Applicant. Finally, it
is obvious that the services that the Applicant will
provide will not endanger or impair the operations
of existing carriers. If such a threat did exist, then
those affected carriers would have protested, con-
tinued their protest, or intervened. The Applicant in
this case has more than met his burden of proof.

‘It is interesting to note that there has been abso-
lutely no evidence presented against the application
of Moore’s Transfer. Yet, ample opportunity ex-
isted for protests or intervention by anyone opposed
to the application. I am truly disturbed as to how
the majority, in good conscience, can take the sup-
porting testimony of a substantial group of Norfolk
businessmen and interpret them to say that no de-
mand exists. To do so, is to ignore all of the evi-
dence.”

We also quote the following from the dissenting
opinion:

“I should also like to point out that the appearance
of Abler Transfer, Inc. and especially Clark Bros.
Transfer is highly irregular if not illegal. Clark
Bros. protested the application and then withdrew,
yet they were allowed to make a statement at the
hearing. Abler could have protested or intervened
up until the time of the hearing, yet they choose not
to do so. Both should not have been allowed to give
a statement.

““In view of the above evidence, it is extremely dif-
ficult to see how the majority, in the instant proceed-
ing, could reject the testimony and affidavits of
eleven (11) supporting shippers, and yet place such
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great emphasis upon the adverse effect which a
grant of authority would have upon competitive car-
riers who did not even care to protest the applica-
tion. In so doing, and in allowing questionably en-
tered testimony from the competitive carriers in op-
position to an unopposed application, the Commis-
sion has arbitrarily departed from established pro-
cedures in a capricious manner which was not only
detrimental to the interests of the Applicant in this
proceeding, but which will also have a serious ad-
verse effect on future proceedings of the Commis-
sion. There must be a rational basis for the conclu-
sion as derived from the evidence. A review of the
evidence reveals that the majority decision is.in con-
flict with the great weight of evidence. Such lack of
rational basis and the total disregard of precedent
makes the action of the majority arbitrary, capri-
cious and unreasonable. In light of the facts and
evidence presented, this application should be
granted.”’

Rule 11 of the PSC provides in pertinent part as
follows: ‘‘(2) * * * Failure seasonably to file a pro-
test will be construed as a waiver of opposition and
participation in the proceeding. * * *

“(7) * * * Without meeting the requirements of
(rules covering a formal protest) any person other
than a competing carrier * * * may appear at a hear-
ing on his own behalf only to make a statement on
the record.” (Italics supplied.)

Rule 12 of the PSC provides in pertinent part as
follows: ‘‘(2) Petition: When Filed. A petition for
leave to intervene in any proceeding should be filed
prior to or at the time the proceeding is called for
hearing, but not after, except to become a party of
record to participate in oral argument or briefs only
as to the evidence adduced and the law applicable
thereto.”

We have previously held that rulings by the Inter-
state Commerce Commission in dealing with the
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subject of transportation by common carriers in in-
terstate commerce may properly be considered by
the Nebraska Supreme Court on appeals from the
Nebraska Public Service Commission. Preisendorf
Transp., Inc. v. Herman Bros., Inc., 169 Neb. 693, 100
N. W. 2d 865 (1960).

The following holdings of the Interstate Commerce
Commission appear to be pertinent herein: The
withdrawal of protestant carriers adds greater sub-
stance to shippers’ evidence in support of an appli-
cation for motor carrier authority. Southern For-
warding Co., Ext. - Bowling Green, 110 M. C. C. 66
(1969).

In the absence of evidence by competitive carriers
who are parties to the proceeding, the Public
Service Commission has no evidence of record upon
which a determination can be made as to whether or
not such carriers can adequately serve the public
need. Connecticut Limousine Service, Inc., Ext. -
Buses, 105 M. C. C. 609 (1967).

Withdrawal of protests and opposition is an indica-
tion that existing motor carriers do not expect to suf-
fer any material detriment from a grant of the au-
thority sought. West Bros., Inc., Ext. - U. S. High-
way 11, 98 M. C. C. 572 (1965).

General fears of potential diversion, as contrasted
with specific evidence indicating probable harm, do
not constitute proof that harm will result to competi-
tive carriers because of an application. Caravan
Refrigerated Cargo, Inc. - PUR - Bilyeu Refriger-
ated Transport Corp., 109 M. C. C. 843 (1972).

As noted previously, all formal protests to the
application were withdrawn. One of these protests
had been filed by a carrier permitted to make a
statement. It would appear from Rules 11 and 12
that neither carrier should have been permitted to
make a statement under the rules of the PSC. In
any event, the substance of the statements were not
sufficient to permit the PSC to reach the result it did.
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A very significant consideration in this case
should have been that Moore’s already held author-
ity which in effect gave it the ability to handle gen-
eral commodities. This included the commodities
involved in the application from Norfolk to points
within approximately 155 miles thereof. The
purpose of the application was to enable Moore’s to
handle a specified group of commodities from Nor-
folk to all points in Nebraska instead of being lim-
ited to the described radial territory. This would
give it the capability of serving the extreme south-
ern and western portions of the state for the speci-
fied group of commodities.

The PSC here was not confronted with an applica-
tion involving some type of new service. On its
face, the requested extension of authority was min-
imal. In view of this fact and the further fact that
applicant demonstrated it was accommodating a
public need, we cannot understand the decision of
the PSC.

We are in full agreement with the dissenting com-
missioner that the denial herein was arbitrary, ca-
pricious, and unreasonable. The withdrawal of pro-
tests and the fact that no one intervened in this pro-
ceeding is a clear indication that existing motor car-
riers did not expect to suffer any material detriment
from the grant of the authority sought.

From a review of the record there was absolutely
no evidence of any kind presented in this proceeding
by any party, including the PSC majority, of any
possible real injury to existing carriers whatsoever.
We do not see how there could be a legitimate find-
ing that a granting of this application would result in
a diversion of traffic contrary to the public interest.
When the evidence is viewed in its proper context, it
is obvious to us that the PSC should have granted the
application.

We reverse the ]udgment of the Nebraska Public
Service Commission herein and remand the cause
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with directions to grant the authority requested as
restricted.
REVERSED AND REMANDED WITH
DIRECTIONS.

JEFFREY LEE REESE BY DELANO G. REESE, APPELLEE, V.
Mitzl MAYER ET AL., APPELLANTS.
253 N. W. 2d 317

Filed May 11, 1977. No. 41009.

1. Motor Vehicles: Highways. When two vehicles approach or enter
an intersection from different roadways at approximately the same
time, the driver of the vehicle on the left shall yield the right-of-
way to the vehicle on the right. § 39-635(1), R. R. S. 1943.

_____ . The right-of-way which the driver of the vehicle on

the left is required to yield to the vehicle on the right is the right to

proceed in a lawful manner in preference to the vehicle on the left.

: . The right-of-way which the driver of the vehicle on
the left is required to yield to the vehicle on the right is a qualified
right-of-way. The driver on the right must exercise due care, may
not proceed in disregard of the surrounding circumstances, and
where necessary to avoid a collision may be required to yield the
right-of-way.

Appeal from the District Court for Dodge County:
RoBERT L. FLORY, Judge. Affirmed.

Ray C. Simmons, for appellants.

Sidner, Svoboda, Schilke, Wiseman & Thomsen,
for appellee.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCown, Bropkey, and Warte, JJ., and Kuns, Re-
tired District Judge.

BosLaugH, J.

This is an appeal in an action for damages arising
out of an automobile accident. The case originated
in the small claims court. In the District Court, the
plaintiff recovered a judgment in the amount of
$299.87. The defendants have appealed to this court.
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The accident happened at about 10 p.m., on Jan-
uary 24, 1975, at the intersection of 20th Street and
Yager Road in Fremont, Nebraska. Both streets
were approximately 26 feet wide. There were no
stop signs or other traffic control devices at the in-
tersection. The weather was clear but the streets
were very icy.

The plaintiff, Jeffrey Reese, testified that he was
driving south on Yager Road at approximately 15 or
20 miles an hour when he saw the Mayer automobile
approaching from the east. At that time both auto-
mobiles were approximately 60 feet from the inter-
section. The plaintiff applied his brakes, sounded
his horn, and attempted to turn aside. The Mayer
automobile did not slow down and the right front of
the plaintiff’s automobile struck the right rear of the
Mayer’ automobile. The plaintiff’s automobile
stopped in the middle of the intersection. The
Mayer automobile stopped about three-fourths of a
block from the intersection. The cost of repairs to
the plaintiff’s automobile amounted to $299.87.

The defendant, Mitzi Mayer, testified that she was
driving west on 20th Street at approximately 20
miles per hour when she saw the plaintiff’s automo-
bile about a block north of the intersection. The
front of her car was then about 10 feet away from
the intersection. She sounded her horn and pro-
ceeded into the intersection without reducing her
speed. She believed the plaintiff did not slow down
and she did not see him turn either way. She was
unable to judge the speed of the plaintiff’s automo-
bile except that it appeared to be going twice as fast
as her automobile. At the time of the impact her
automobile was almost completely across the inter-
section. Her automobile stopped about a third of a
block west of the intersection.

A witness to the accident testified that when the
defendant’s automobile was about 10 or 15 feet east
of the intersection, the plaintiff’s automobile was 40
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feet north of the intersection. This witness esti-
mated the speed of the defendant’s automobile at 15
or 20 miles an hour and the speed of the plaintiff’'s
automobile at 30 or 35 miles an hour. The defend-
ant’s automobile did not slow down but the plaintiff
tried to stop. The impact was ‘‘just a light thump.”’

The appeal to the District Court was a trial de
novo to the court. § 24-527, R. R. S. 1943. Since the
trial court found in favor of the plaintiff, the evi-
dence must be considered in the light most favorable
to the plaintiff, all controverted issues of fact must
be resolved in his favor, and he is entitled to the
benefit of every inference that may reasonably be
drawn from the evidence. Since this is a law action,
the finding of the trial court is equivalent to the ver-
dict of a jury and will not be set aside unless clearly
wrong.

The evidence was such that the trial court could
find that the two vehicles approached the intersec-
tion at approximately the same time. The defend-
ant, as driver of the vehicle on the left, was required
to yield the right-of-way to the vehicle on the right,
the plaintiff’s automobile. § 39-635, R. R. S. 1943.
The defendant’s failure to do so was evidence of neg-
ligence and sufficient to support a finding for the
plaintiff.

The defendant contends the plaintiff was guilty of
negligence more than slight, as a matter of law, and
sufficient to bar any recovery. To support this con-
tention the defendant makes two arguments.

The first argument is based on the testimony of
the defendant and the witness to the accident. The
trial court was not required to accept the testimony
of the defendant or the witness to the accident, par-
ticularly as to speeds and distances from the inter-
section. The testimony of the plaintiff, if believed,
was sufficient to support the finding and judgment.

The second argument is based on section 39-635(1),
R. R. S. 1943. Prior to 1969, the statute contained a
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provision that the vehicle on the right ‘‘shall have
the right-of-way.”” This language has been elimi-
nated and the statute now provides only that the
driver on the left ‘‘shall yield the right-of-way to the
vehicle on the right.”” In effect the defendant ar-
gues that the amendment eliminated the concept of
right-of-way and that now when two vehicles ap-
proach an intersection at approximately the same
time neither vehicle has the right-of-way. This ar-
gument ignores the plain language of the present
statute.

Section 39-602 (80), R. R. S. 1943, defines right-of-
way as follows: ‘‘Right-of-way shall mean the right
of one vehicle or pedestrian to proceed in a lawful
manner in preference to another vehicle or pedes-
trian approaching under such circumstances of di-
rection, speed, and proximity as to give rise to dan-
ger of collision unless one grants precedence to the
other.”” When section 39-635(1) and section 39-
602(80), R. R. S. 1943, are construed together the
meaning is clear.

When two vehicles approach an intersection at ap-
proximately the same time, the vehicle on the right
has the right to proceed in a lawful manner in pref-
erence to the vehicle on the left. In other words, the
vehicle on the right has the right to the immediate
use of the intersection, and it is this use of the road-
way that the vehicle on the left is required to yield to
the vehicle on the right.

It should be noted that the right-of-way which the
vehicle on the left is required to yield to the vehicle
on the right is a qualified right-of-way. The driver on
the right must exercise due care, may not proceed in
disregard of the surrounding circumstances, and
where necessary to avoid a collision may be re-
quired to yield the right-of-way. See, Long v.
Whalen, 160 Neb. 813, 71 N. W. 2d 496; Thrapp v.
Meyers, 114 Neb. 689, 209 N. W. 238; Laux v. Robin-
son, 195 Neb. 601, 239 N. W. 2d 786.



VoL. 198] JANUARY TERM, 1977 503

Brewer v. Tracy

The judgment of the District Court is affirmed.
: AFFIRMED.

PETER BREWER, APPELLANT, V. WESLEY L.. TRACY,
APPELLEE.
253 N. W. 2d 319

Filed May 11, 1977. No. 41019.

1. Equity: Appeal and Error. When an equity action is appealed to
the Supreme Court, it is the duty of this court to try the issues de
novo and to reach an independent conclusion without reference to
the findings of the District Court.

2. Contracts: Restraints of Trade: Employer and Employee. In
Nebraska there are three general requirements relating to partial
restraints of trade: First, is the restriction reasonable in the sense
that it is not injurious to the public; second, is the restriction rea-
sonable in the sense that it is no greater than reasonably necessary
to protect the employer in some legitimate interest; and third, is
the restriction reasonable in the sense that it is not unduly harsh
and oppressive on the employee.

3. Contracts: Restraints of Trade: Employer and Employee: Evi-
dence. Satisfactory proof is required of the one seeking injunctive
relief to establish the necessity for and the reasonableness of cove-
nants restraining the inherent right to labor in cases when the re-
straint deals with the performance of personal services.

4. Contracts: Restraints of Trade: Employer and Employee. A
contract to restrict a laborer from engaging in an occupation, if
valid at all, must be restricted to the area in which the personal
service was performed.

Appeal from the District Court for Thayer County:
OrviLLE L. CoaDpy, Judge. Affirmed.
Baldwin & Koenig, for appellant.

David E. Cording, for appellee.

Heard before WuiTe, C. J., SPENCER, BOSLAUGH,
McCown, BropkeEy, and Waite, JJ., and Kuns, Re-
tired District Judge.

Warite, C. THoMmas, J.
Plaintiff Peter Brewer operates a refuse disposal
service in Hebron and Deshler, Nebraska. The busi-



504 NEBRASKA REPORTS [VoL. 198

Brewer v. Tracy

ness consists of picking up waste and refuse from
residences and businesses in those two towns. In
June 1974 the defendant Wesley L. Tracy was em-
ployed by plaintiff Brewer and remained in his em-
ploy until September 27, 1975. The defendant Tracy
drove the garbage truck and picked up the refuse at
each location. The contract of employment was
oral. In November 1974 the plaintiff, as a condition
of continuing in his employ, required defendant
Tracy to enter into an agreement ‘‘that upon the
severance by said second party from the employ of
the first party for any reason whatsoever either by
the action of the employer or employee, said em-
ployee will not engage in the trash service business
in Hebron or within 15 miles circumference of Heb-
ron, Thayer County, Nebraska, for a period of five
years from the date of such severance.’”’ It was also
agreed that the defendant Tracy would not compete
with any prospective purchaser of plaintiff Brewer’s
trash business for a like period. Shortly after re-
signing from the employment of the plaintiff, the de-
fendant began soliciting customers of the plaintiff.
Plaintiff brought action and secured a temporary re-
straining order on the 29th day of September 1975.
The defendant was engaged in the trash collection
business for 2 days prior to being restrained. At the
conclusion of the hearing, the trial court found that
the restrictions contained in the employment
agreement, not to compete for a period of 5 years
nor within 15 miles of the community of Hebron, Ne-
braska, were not reasonable as to time or space.
The employer appeals.

When an equity action is appealed to the Supreme
Court, it is the duty of this court to try the issues de
novo and to reach an independent conclusion without
reference to the findings of the District Court.
Rambo v. Galley, 188 Neb. 692, 199 N. W. 2d 14.

In Diamond Match Div. of Diamond International
Corp. v. Bernstein, 196 Neb. 452, 243 N. W. 2d 764
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(1976), plaintiff employed the defendant for about
61% years as a salesman of book matches with ac-
companying advertising. The contract of employ-
ment provided that for a period of 2 years after the
termination of his employment, employee would not
engage in a similar line of work in his sales terri-
tory. The evidence disclosed that there were 11
other competitors in the field and that it was a very
highly competitive business. The employee had no
knowledge of any trade secrets but only the common
knowledge of other salesmen, jobbers, and other
prospective customers and prices, which informa-
tion was also available to all competitors. It was
there stated: “In Securities Acceptance Corp. v.
Brown, * * * (171 Neb. 406, 106 N. W. 2d 456 (1960)),
we have held: ‘There are three general require-
ments relating to partial restraints of trade: First,
is the restriction reasonable in the sense that it is not
injurious to the public; second, is the restriction rea-
sonable in the sense that it is no greater than is rea-
sonably necessary to protect the employer in some
legitimate interest; and third, is the restriction rea-
sonable in the sense that it is not unduly harsh and
oppressive on the employee.’ * * *

‘““ ‘Satisfactory proof is required of the one seeking
injunctive relief to establish the necessity for and
the reasonableness of covenants restraining the in-
herent right to labor in cases when the restraint
deals with the performance of personal services.’ "’

There are 9 other communities within the 15-mile
radius encompassed in the agreement to which the
plaintiff did not extend service. The record is silent
as to whether any solicitation was made for refuse
hauling in those communities or whether, in fact, the
plaintiff had the capacity to engage in refuse hauling
in those communities were the business opportuni-
ties available to him.

The employee Tracy was possessed of no special
skills and was furnished no list of customers not
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otherwise available to the public. The obvious cus-
tomers for a refuse and trash business were the resi-
dences and businesses in the cities and villages
being served. The charge for residences was a flat
rate and was of common knowledge in the commu-
nity; however, testimony was presented that the em-
ployer would sometimes confer with the employee
on the amount of refuse generated by a particular
business to see if the amount charged was in line
with the service being provided. Employee Tracy
was paid $700 per month. The contract was one for
personal service. The trial court, in its memoran-
dum, indicated that the time elapsed between the
date of the issuance of the temporary injunction Sep-
tember 29, 1975, and the date of trial January 15,
1976, was more than sufficient to protect the plain-
tiff. The court held that 5 years was an unreason-
able limitation on the right of a working man to
labor. We further hold that a contract to restrict a
laborer from engaging in an occupation, if valid at
all, must be restricted to the area in which the per-
sonal service was performed. Nothing appears in
the record and no reason has been suggested to us
that would justify a restriction on the defendant-
employee engaging in the refuse and trash business
in the nine other communities in Thayer County,
Nebraska, in which neither the plaintiff-employer
nor the employee ever served.

The trial court was correct. The judgment of the
District Court is affirmed.

AFFIRMED.
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IN RE INTERESTS OF DAVID WAYNE WORRELL ET AL.,
MINOR CHILDREN UNDER THE AGE OF 18. STATE OF
NEBRASKA, APPELLEE, V. MARY CHRISTINA WORRELL,

APPELLEE, DAVID WAYNE WORRELL ET AL., BY DONALD
E. RowLANDS, II, GUARDIAN AD LITEM, APPELLANTS.

253 N. W. 2d 843
Filed May 18, 1977. No. 40884.

1. Courts: Trial: Appeal and Error. On appeal from the county or
municipal court to the District Court in civil matters under section
24541, R. R. S. 1943, it is the obligation of the District Court to reach
an independent conclusion without reference to the decision of the
county or municipal court.

2. Courts: Appeal and Error. In appeals in equity from the District
Court to the Supreme Court, this court reviews the issues by trial
de novo on the record.

3. Trial: Appeal and Error: Infants. An appeal from a finding and
judgment of the District Court involving dependent or neglected
children under Chapter 43, article 2, R. R. S. 1943, is disposed of in
this court by trial de novo on the record.

4. Divorce: Infants: Parent and Child. Courts may not properly
deprive a parent of the custody of a minor child unless it is affirma-
tively shown that such parent is unfit to perform the duties imposed
by the relationship or has forfeited that right.

Appeal from the District Court for Lincoln County:
KerTH WINDRUM, Judge. Affirmed.

Donald E. Rowlands, II, of Baskins & Rowlands,
for appellant.

John P. Murphy, for appellee State.

Keith N. Bystrom and Scott P. Helvie, for appellee
Worrell.

Heard before WuIiTE, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

McCown, J.

The appellee, Mary C. Worrell, commenced this
proceeding in the county court of Lincoln County,
Nebraska, to recover the care and custody of her
two sons from the Lincoln County welfare office and
Lincoln County probation office. Custody of the two
children had been placed temporarily in those
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agencies by an order of the county court under a vol-
untary agreement and stipulation between the
mother and welfare officials. A motion to regain
custody of her children made a few months later
was overruled and visitation rights of the mother
were limited. The mother appealed. The District
Court for Lincoln County reversed the judgment of
the county court, but directed that custody remain
unchanged pending appeal to this court. The guard-
ian ad litem has appealed for the children.

On March 26, 1975, Mary C. Worrell, the unmarried
natural mother of David Wayne Worrell, age 3%
years, and Richard Eugene Worrell, age approxi-
mately 5 months, voluntarily sought temporary help
from the Lincoln County welfare office to provide for
the physical needs of her children because she was
then financially unable to provide adequately for
them. After consultation with the county attorney’s
office, it was arranged for the mother to temporarily
relinquish custody of her children to the welfare of-
fice. The mother agreed and stipulated to the state-
ment that she was presently unable on her income to
provide for the physical needs of the children, and
that the problem was compounded by her drinking
habits. In accordance with the stipulation, the
county court, sitting as a juvenile court, entered an
order placing the children temporarily in the joint
care and custody of the Lincoln County welfare of-
fice and the probation office of the court for tempo-
rary placement in a foster home. The understand-
ing was that the arrangement was to be for a period
of 6 months to a year. The children were placed
with a couple in a foster home on April 1, 1975. The
natural mother had some difficulty in arranging to
visit the boys because the foster parents insisted
that she could not visit unless the husband was
present. She was required to arrange her visits
through the welfare office, and was not always suc-
cessful in getting to see her children. . The foster
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parents were interested in adopting the children,
and at one point employed an attorney to assist in
the adoption. In November 1975, it was necessary for
the mother to obtain a court order to allow her to
visit the children on the younger boy’s first birthday.

In late summer of 1975, the deputy county attorney
filed a motion for termination of the parental rights
of the mother alleging that she had neglected the
children, and that she was an unfit mother. A guard-
ian ad litem was appointed for the children and the
public defender represented the mother. On Octo-
ber 21, 1975, 2 days before the date set for hearing on
the motion for termination, the deputy county attor-
ney, with the concurrence of the public defender and
the guardian ad litem, moved the court to continue
the matter indefinitely for the specific reason that
there was insufficient evidence to warrant the ter-
mination of parental rights. The county court con-
tinued the matter indefinitely and left the custody
arrangements unchanged.

Meanwhile, the mother had been working to get
her financial affairs in order. At one time she had
two full-time jobs and by early December 1975, she
had paid her loan indebtedness, and had rented
and moved into a two-bedroom trailer house so that
she would have room for the children. On Decem-
ber 2, 1975, the mother moved to terminate the order
of temporary custody of March 26, 1975, and to re-
gain the custody of her children.

Hearing was held in early December 1975. At that
time the mother was 25 years old. She had a tenth-
grade education, and had been continuously and reg-
ularly employed. The evidence for the mother was
that she had always been a good mother, and that
her children had always been clean and healthy, and
had proper food, clothing, and medical attention. The
foster mother conceded that the children were normal
and healthy children when she took over their care.
The evidence also was that the mother kept a clean
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house, did not have a drinking problem, and that her
financial resources were sufficient to make an ac-
ceptable home for her children. The mother loved
her children and the affection was returned.

The evidence for the State showed that the mother
was not married, and the children were born out of
wedlock. A previous illegitimate child, born when
the mother was 18, had been given up for adoption.
The mother had attempted suicide on three occa-
sions. The mother’s evidence was that these at-
tempts were when she was much younger, and were
not serious attempts at suicide. From January to
May 1975, she had lived with a man. In August of
1975, she spent 5 days in jail for ‘‘unlawfully con-
versing with a prisoner.”” This was her only arrest
or conviction. The State’s evidence also showed
that she visited lounges and bars on occasion.
There was also evidence that the older boy some-
times used ‘‘rough’’ language, although that term
was not defined. The State also introduced evidence
that the mother had lived in a number of different lo-
cations since 1971, had changed jobs frequently, and
that her reputation was not good.

At the conclusion of the hearing the county judge
stated: “I think I can find at this time that there’s
no question in the court’s mind that the children
could be returned to the natural mother and that
there’s no real fear for the safety of these children
and it looks like she did a fair job of keeping them
healthy but the primary concern by the court is the
emotional stability of the family unit and the ability
for Chris Worrell to function as a proper mother
from an emotional standpoint.”” The county court
then overruled the motion to terminate the temporary
custody and limited the mother’s visitation rights to
5 hours on Christmas day; 5 hours on each of the
children’s birthdays; and 5 hours on the second Mon-
day of each month. The mother then appealed to
the District Court.
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The District Court, without taking additional evi-
dence, reversed the order of the county court, ordered
the children returned to the custody of the mother,
but directed that custody remain unchanged pending
appeal to this court. The guardian ad litem filed a
motion for a new trial, which was overruled, and
this appeal by the guardian ad litem followed.

The guardian ad litem contends that the standard
for review by the District Court in a juvenile case re-
quires the District Court to affirm the decision made
by the county court, sitting as a juvenile court, un-
less there has been an abuse of discretion. Itis also
contended that the county court, as the original trial
court, saw and heard the witnesses and its decision
should therefore be affirmed.

Section 43-202.03, R. S. Supp., 1976, provides that in
a juvenile court proceeding instituted before a
county court sitting as a juvenile court, ‘‘appeal
may be had to the district court as in civil cases, * * *,
The county court shall continue to exercise supervi-
sion over the child until a hearing is had in the dis-
trict court and the district court enters an order
making other disposition. If the district court ad-
judges the child to be a child defined in section 43-202,
the district court shall affirm the disposition made
by the county court, unless it is shown by clear and
convincing evidence that the disposition of the county
court is not in the best interest of such child. Upon
determination of the appeal, the district court shall
remand the case to the county court for further pro-
ceedings consistent with the determination of the
district court.”

Section 24-541, R. R. S. 1943, dealing with civil ap-
peals such as this, provides that all such appeals
shall be de novo on the record. It also provides that
the District Court may, in its discretion, receive ad-
ditional evidence if the court determines it reason-
ably necessary. This court has determined the
standard for review in civil cases appealed to the
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District Court under that section. On appeal from
the county or municipal court to the District Court in
civil matters under section 24-541, R. R. S. 1943, it is
the obligation of the District Court to reach an inde-
pendent conclusion without reference to the decision
of the county court. Phillippe v. Barbera, 195 Neb.
727, 240 N. W. 2d 50; Von Seggern v. Kassmeier Im-
plement, 195 Neb. 791, 240 N. W. 2d 842. The specific
provisions of section 43-202.03, R. S. Supp., 1976,
dealing with the standard for affirmance of disposi-
tions made by the county court, are not applicable
here by their own terms.

In appeals in equity from the District Court to the
Supreme Court, this court reviews the issues by trial
de novo on the record. See § 25-1925, R. R. S. 1943.
An appeal from a finding and judgment of the Dis-
trict Court involving dependent or neglected children
under Chapter 43, article 2, R. R. S. 1943, is disposed
of in this court by trial de novo on the record. State
v. Kinkner, 191 Neb. 367, 216 N. W. 2d 165.

Regardless of the standard of review, however,
the rule has been long established in this state that
courts may not properly deprive a parent of the
custody of a minor child unless it is affirmatively
shown that such parent is unfit to perform the duties
imposed by the relationship or has forfeited that
right. Jorgensen v. Jorgensen, 194 Neb. 271, 231 N.
W. 2d 360; Miller v. Miller, 196 Neb. 146, 241 N. W. 2d
666. Courts cannot deprive a parent of the custody
of a child merely because the parent has limited re-
sources or financial problems, or is not socially ac-
ceptable, nor because the parent’s life style is differ-
ent or unusual. Neither can a court deprive a parent
of the custody of a child - merely because the court
reasonably believes that some other person could
better provide for the child.

This case is unusual in the fact that the mother
voluntarily arranged for the relinquishment of cus-
tody on a temporary basis because of her temporary
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financial inability to properly provide for the physi-
cal needs of her children. The Juvenile Court Act
itself requires, among other things, that the act shall
be construed to provide for the intervention of the
juvenile court in the interest of any child who is
within the provisions of the act, with due regard to
parental rights and capacities and the availability of
nonjudicial resources, and to achieve those purposes
in the child’s own home whenever possible, separat-
ing the child from his parents only when necessary
for his welfare or in the interest of public safety and,
when temporary separation is necessary, to consider
the developmental needs of the individual child in all
placements and to assure every reasonable effort
possible to reunite the child with his family. See §
43-201.01(2)(4), R. S. Supp., 1976.

The original relinquishment of the children was
wholly voluntary, and the order granting temporary
custody was by agreement and stipulation. There
was no evidence and no finding of unfitness of the
mother. On a motion for termination of that order,
however, the State was not required to affirmatively
prove that the mother was then unfit to perform the
duties of a parent or had forfeited her right to cus-
tody. Instead, the county court placed the burden
on the mother to show that she was fit to have cus-
tody of the children. The voluntary relinquishment
and order for temporary custody, under the circum-
stances here, did not remove or change the State’s
burden to prove the unfitness of the parent in any
subsequent proceeding to terminate the temporary
custody. The evidence here failed to affirmatively
establish that the mother was unfit to perform the
duties imposed by the parental relationship or that
she had forfeited that right.

The judgment of the District Court was correct
and is affirmed.

AFFIRMED.
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C I T FINANCIAL SERVICES OF KANSAS, A
CORPORATION, FORMERLY KNOWN AS UNIVERsAL C.I.T.
CRrEDIT CORPORATION, A CORPORATION, APPELLANT, V. THE
EccINGg Co., A CORPORATION, APPELLEE.

253 N. W. 2d 840

Filed May 18, 1977. No. 40917.

1. Trial: Evidence. In testing the sufficiency of the evidence to sup-
port a verdict, it must be considered in the light most favorable to
the successful party and every controverted fact must be resolved
in his favor and he should have the benefit of every inference that
can be reasonably drawn therefrom.

2. Corporations: Principal and Agent: Ratification. It is the duty
of a corporation when it learns of an unauthorized act committed in
its name, or one who desires to repudiate it, to disaffirm the trans-
action and refuse to be bound by it within a reasonable time.

3. Principal and Agent: Ratification. It is an essential requirement
of a valid and effective ratification of an unauthorized act by the
principal that he have complete knowledge of the unauthorized act
and of all matters related to it.

4, Trial: Instructions. Instructions to the jury should be considered
as a whole and if they fairly submit the case, they are not erroneous.

Appeal from the District Court for Cheyenne
County: JouN D. Knapp, Judge. Affirmed.

George A. Sommer, for appellant.

Thomas Dorwart of Peetz, Dorwart, Peetz & Wein-
pel, for appellee.

Heard before Wurte, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, J.J.

Wuarte, C. J.

The plaintiff, C I T Financial Services of Kansas,
brought this action to recover money under an al-
leged lease purchase agreement between plaintiff
and defendant involving a Royal Bond copier. The
plaintiff sought damages in the sum of $11,593.68,
plus attorney’s fees and costs.

The defendant denied that it had entered into the
lease purchase agreement which was the subject of
the plaintiff’'s claim and filed a counterclaim to re-
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cover payments made to the plaintiff, attorney’s
fees, and costs. In reply to the defendant’s counter-
claim, the plaintiff alleged that Richard D. Flowers
was the agent of the defendant and that he acted
within the scope of his authority when he entered
into the lease purchase agreement on behalf of the
defendant, and that, in any event, the defendant rati-
fied the act of Richard D. Flowers in entering into
the lease purchase agreement.

Prior to trial, both parties filed motions for sum-
mary judgment which were overruled. The case
proceeded to a jury trial. At the close of the plain-
tiff’s evidence, the defendant moved for a directed
verdict which was overruled. At the close of the evi-
dence, the defendant moved for a directed verdict or
in the alternative to dismiss, and the plaintiff moved
for a directed verdict. Both these motions were
overruled. The matter was submitted to the jury,
which returned a verdict for the defendant. The
plaintiff filed a motion for a judgment notwithstand-
ing the verdict or in the alternative for a new trial,
which was overruled, and now appeals. We affirm
the judgment of the District Court.

On appeal the plaintiff raises two contentions.
First, that there was insufficient evidence to support
a jury finding in favor of the defendant; and, second,
that there was error in the instructions.

Our review of the plaintiff’s first contention is
governed by the following rules. ‘‘In testing the suf-
ficiency of the evidence to support a verdict, it must
be considered in the light most favorable to the suc-
cessful party and every controverted fact must be
resolved in his favor and he should have the benefit
of every inference that can be reasonably drawn
therefrom.”” Schmidt v. Knox, 191 Neb. 302, 215 N.
W. 2477 (1974). A verdict by a jury based upon con-
flicting evidence will not be set aside on appeal un-
less it is clearly wrong. Grady v. Denbeck, 197 Neb.
795, 2561 N. W. 2d 164 (1977).
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The defendant is a manufacturing business located
near Gurley, Nebraska. Prior to May 1974, the com-
pany used a Xerox brand copier. Ted Egging was
president of the company prior to August 1974.
Thereafter he was vice president and chairman of
the board. On April 2, 1974, Ted Egging hired Rich-
ard D. Flowers, who was under his supervision while
Flowers was with the defendant. About 2 weeks af-
ter Flowers’ arrival at the company, Flowers had a
conversation with Ted Egging concerning obtaining
a Royal Bond copier. Flowers stated that they
could save $100 per month with the Royal Bond copier
and that it made better copies. John Egging, Ted
Egging’s brother, who was vice president of the
company prior to August 1974 and president of the
company after August 1974, stated that, ‘“We gave
him the okay to go ahead and pursue discussions
with the people regarding the Royal Bond machine.’’
Ted Egging testified that he told Flowers ‘‘to check
into it and get me some details."’

In April or May 1974, a Royal Bond copier was de-
livered to the defendant’s office. The Xerox ma-
chine previously used by the defendant had been
rented. John Egging testified that the payments
made for the Royal Bond machine were on the basis
of rent. Ted Egging stated that Flowers told him
that it was just a straight rental situation. The first
invoice for the machine indicated that it was ‘‘1st
month rent in advance for RBC copier.”” John Egg-
ing stated that he assumed the proper procedures
had been followed and that he did not go check with
the purchasing department.

The Royal Bond copier was in use for 4 or 5
months. Supplies for the machine were purchased
and monthly checks of $207.03 sent in payment for
the machine.

After the defendant had some service problems
with the machine, John Egging searched for a serv-
ice agreement and discovered a purchase order
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signed by Richard D. Flowers, as purchasing agent.
John Egging testified that ‘‘Richard D. Flowers was
never purchasing agent, was not authorized to sign
purchase orders, never had been and never would
have been, because of his position with the com-
pany.” He testified that the defendant does not is-
sue purchase orders for rental equipment, and that
its policy is that it does not purchase equipment of
this type.

John Egging testified that use of the machine was
terminated because Flowers had done all the negoti-
ations concerning the machine and had not followed
company policy or procedure. On September 3,
1974, John Egging voided the purchase order for the
reason that the signature was invalid or unauthorized,
and, after failing to find a service agreement or con-
tract, ordered rental payments stopped. On Sep-
tember 20, 1974, the purchasing department entered
into a new agreement for the use of a Xerox ma-
chine. On September 24, 1974, the defendant’s attor-
ney wrote the plaintiff a letter advising it that the
purchase order and the lease purchase agreement
were being terminated and requesting that the ma-
chine be removed from the premises.

The above evidence, if believed, was sufficient to
support the jury’s verdict in favor of the defendant.

The plaintiff next finds error with the instructions.
The plaintiff contends that the District Court erred
in failing to give the plaintiff’s requested instruc-
tions Nos. 4, 8, and 11, and in giving its instruction
No. 11.

This assignment of error centered around the
court’'s submission of the issue of ratification by the
defendant. Plaintiff’s requested instructions are
predicated, as it says, upon the proposition that
there was ample evidence to submit the issue to the
jury as to whether the defendant should have been
put on inquiry upon which it could have obtained full
knowledge of the existence of the contract to pur-
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chase. It contends that instruction No. 11 on the rat-
ification issue required the defendant to have actual
knowledge of this fact before it could have been held
to ratify Flowers’ act in signing the lease agree-
ment. It contends that the instructions should have
contained the phrase, ‘‘or was put on inquiry from
which knowledge could have been obtained.”’

The trouble with this argument is that the evi-
dence is conclusive the defendant had no knowledge
even of the existence of the purported agreement un-
til long after the payments were stopped and the use
of the Royal Bond copier was discontinued. There
was nothing for the defendant to inquire into. The
evidence in the record is that John Egging, immedi-
ately upon hearing of the unauthorized acts of Flow-
ers, repudiated them. This evidence, of course, neg-
atives any issue of the defendant failing to act after
it was put on inquiry as to any unauthorized acts of
Flowers. In Rodine v. Iowa Home Mut. Cas. Co.,
171 Neb. 263, 106 N. W. 2d 391 (1960), it is stated: ‘It
is an essential requirement of a valid and effective
ratification of an unauthorized act by the principal
that he have complete knowledge of the unauthor-
ized act and of all matters related to it.”” (Emphasis
supplied.)

John Egging’s conduct was in strict conformity
with our pronouncement in Citizens Savings Trust
Co. v. Independent Lumber Co., 104 Neb. 631, 178 N.
W. 270 (1920), which holds that it is the duty of a cor-
poration when it learns of an unauthorized act com-
mitted in its name, or one who desires to repudiate
it, to disaffirm the transaction and refuse to be
bound by it within a reasonable time. Summariz-
ing, the defendant company could not have ratified
the unauthorized acts of Flowers unless it had some
knowledge of the subject matter. Rodine v. Iowa
Home Mut. Cas. Co., supra, Le Bron Electrical
Works, Inc. v. Livingston, 130 Neb. 733, 266 N. W. 589
(1936); American Nat. Bank v. Bartlett, 40 F'. 2d 21



VoL. 198] JANUARY TERM, 1977 519

Carter v. State

(1930) ; Drainage Dist. v. Dawson County Irr. Co.,
140 Neb. 866, 2 N. W. 2d 321 (1942).

Instructions to the jury should be considered as a
whole and if they fairly submit the case, they are not
erroneous. Hadenfeldt v. State Farm Mut. Auto Ins.
Co., 195 Neb. 578, 239 N. W. 2d 499 (1976). It is the
duty of the trial court to submit to the jury all issues
properly pleaded and which find support in the evi-
dence. Fleischer v. Rosentrater, 190 Neb. 219, 207
N. W. 2d 372 (1973). Instructions to the jury are to
be considered as a whole. When thus considered, if
the law is correctly stated, the case fairly submitted,
and the jury could not have been misled, the claim
of prejudicial error in the instructions is not available.
Wright v. Haffke, 188 Neb. 270, 196 N. W. 2d 176
(1972).

We have carefully examined the instructions given.
When construed together they correctly state the
law, and fairly submit the issues to the jury. That
being the case, there was no prejudicial error by the
District Court in giving any of the instructions that it
did, or in refusing to give the plaintiff’s requested in-
structions. h .

The judgment of the District Court is correct and
is affirmed.

AFFIRMED.

A. BIRCHARD CARTER ET AL., APPELLANTS, V. STATE OF
NEBRASKA, DEPARTMENT OF ROADS, APPELLEE.
. 254 N. W. 2d 390

Filed May 18, 1977. No. 40930.

1. Property: Eminent Domain: Statutes. The nature and extent of
the title or right takeén in the exercise of eminent domain depends
on the statute conferring the power. The statute will be ‘strictly
construed; where the estate or interest is not definitely set forth,
only such estate or interest may be taken as is reasonably neces-
sary to answer the public purpose in view. )

2. Property: Eminent Domain: Statutes: Highways. In the ab-
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sence of a controlling statute a conveyance of land bounded by a
highway, in which the grantor has the underlying fee, carries the
fee to the center of the highway. The rule is not absolute, but one
of construction, and doubts or ambiguities favor the grantee.

Appeal from the District Court for Lancaster
County: WirLLiaMm C. HasTINGs, Judge. Affirmed.

Edward F. Carter, Jr., of Barney & Carter, for ap-
pellants.

Paul L. Douglas, Attorney General, Warren D.
Lichty, Jr., Gary R. Welch, and Randall E. Sims, for
appellee.

Heard before WHiTE, C. J., SPENCER, BoOSLAUGH,
McCown, CLINTON, BRODKEY, and WHiITE, JJ.

CLINTON, J.

The plaintiffs brought this action against the State
of Nebraska, Department of Roads, alleging that
they were the owners of the south 33 feet of the north-
east quarter of Section 21, Township 10 North, Range
2 West of the 6th P.M., York County, Nebraska and
asked the court to declare L.B. 1181, 82nd Legisla-
ture (§ 39-1320.06, R. S. Supp., 1972) and L.B. 213,
1975 Legislature, unconstitutional insofar as it pre-
vented plaintiffs from erecting advertising signs on
the property, and further prayed that the defendant
be enjoined from interfering with the plaintiff’s use
of the land. The defendant answered and cross-peti-
tioned, alleging that it was the owner of the south 33
feet of the northeast quarter of Section 21, Township
10 North, Range 2 West of the 6th P.M., York
County, Nebraska, and prayed that the plaintiffs be
required to remove existing signs on the land and
that they be enjoined from permitting the erection of
signs in the future. The court found that the defend-
ant was the owner of the strip of land in question,
granted essentially the relief prayed for, and found
it unnecessary to decide the constitutional question
on the statutes. We affirm.
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The 33-foot strip in question was the north half of a
county road established in 1877 under the provisions
of the statutes in force at that time. In 1965, the
defendant acquired by eminent domain a tract of
land approximately 330 feet in width from the then
owners of the southeast quarter of the northeast
quarter of Section 21 for Interstate Highway pur-
poses. This tract extended across the south side of
the southeast quarter of the northeast quarter of
Section 21, the south boundary of which was the
north edge of the 33-foot strip which was then the
north half of the existing county road. At about the
same time, the defendant acquired by deed a similar
tract in the southwest quarter of the northeast quar-
ter of Section 21. The descriptions of the tracts ac-
quired by the defendant, both in the eminent domain
proceedings and in the deed, were metes and bounds
descriptions which did not include any part of the
county road. The south line of the description in the
eminent domain proceeding, however, coincided
with the north boundary of the county road and con-
tained the recital that this boundary line was along
the ‘‘existing public road right of way line.”’

After the acquisition of the Interstate right-of-way
by the defendant, the county commissioners of York
County vacated the county road in Section 21. The
resolution of vacation recited: ‘‘And the land so
abandoned be returned to the title owner of record.”

From the former owners of the northeast quarter
of Section 21, the plaintiffs obtained quitclaim deeds -
to the south 33 feet of the northeast quarter. These
deeds are the source of their claim of title. There-
after the plaintiffs entered into lease and license
agreements with various parties permitting the con-
struction of advertising billboards on the strip in
question and in pursuance thereto some billboards
were erected.

The plaintiffs argue that the description in the in-
struments and the proceedings by which the defend-
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ant acquired title clearly excluded the south 33 feet
which was the north half of the county road, and that
therefore title to that strip upon vacation reverted to
their grantors. The construction of the description
upon which the plaintiffs base their claim is founded
upon the metes and bounds description and the acre-
age included in an accompanying plat. If the land
acquired by the defendant had not abutted the county
road the plaintiffs’ construction would clearly have
to prevail.

In 1877 when the county road in question was cre-
ated the statutes did not specify the nature of the in-
terests which were to be acquired by the county in
the eminent domain proceedings by which the road
was opened. G.S., pp. 955, 956. The general rule in
such instances is that the government acquires only
the interest reasonably necessary for the purpose,
which in this instance would be an easement for
road purposes. 29 C. J., Highways, § 257, p. 540;
Follmer v. Nuckolls County, 6 Neb. 204; Burnett v.
Central Nebraska Public Power & Irr. Dist., 147
Neb. 458, 23 N. W. 24 661; 30 C. J. S., Eminent Do-
main, § 449, p. 623. In the last-cited case we said,
quoting other authority: ‘‘‘ “In the absence of any
definition of the estate which the grantee of the power
is authorized to acquire or any limitations in the
granting statute, no more property can be taken
than the public use requires; this rule applies both to
the amount of property and the estate or interest in
-such property to be acquired by the public. * * *.”’’
18 American Jurisprudence, 741, Section 115.” Henry
v. Columbus Depot Co., 135 Ohio St. 311, 20 N. E. 2d
921.”

The question to be decided, viewed by the trial
court as being expressed in an opinion letter in-
cluded in the transcript, was whether by reason of
the eminent domain proceedings in the one instance
and by the deed in the other, the means through
which the Nebraska Department of Roads acquired



VoL. 198] JANUARY TERM, 1977 523

Carter v. State

title to the land abutting the county road, those in-
struments carried with them the underlying fee in
the north half of the road. We take the same view.
In Seefus v. Briley, 185 Neb. 202, 174 N. W. 2d 339,
although not factually the same as our case, we did
state, quoting from other authority, the general rule
applicable to cases where the governmental agency
does not have fee title to the road, but to some lesser
interest such as an easement or determinable fee,
and a conveyance is made using the edge of the road
to define one of the boundaries of the tract acquired.
We there said: * ‘The inchoate right of the grantor
to land, on vacation of a street, has been held to pass
by a deed although not mentioned therein. The gen-
eral rule is that when the owner of land abutting
upon a street or highway or upon a body of water or
watercourse conveys the land, the conveyance will
carry title to and fix the boundaries of the grantor’s
land by the center of the street or highway or the
thread of the body of water or watercourse if the
grantor’s title extends thereto, notwithstanding the
land is described as being bounded by the road,
highway, or watercourse.” 23 Am. Jur. 2d, Deeds, §
258, p. 295. In Greenberg v. L. 1. Snodgrass Co., 161
Ohio St. 351, 119 N. E. 2d 292, 49 A. L. R. 2d 974, the
court said in the syllabus thereto: ‘Where the owner
of a lot abutting on a street, which street is vacated
during his ownership, conveys such lot by number
and without reservation of any rights in the street,
such conveyance transfers, in addition to the lot, all
rights which the grantor may have acquired by rea-
son of such vacation, even though the metes and
bounds description in the conveyance extends only
to the side of the street.” See, also, Bradley v. Spo-
kane & I. E. R. Co., 79 Wash. 455, 140 P. 688; Spence
v. Frantz, 195 Wis. 69, 217 N. W. 700.”" See, also, 11
C.J.S., Boundaries, § 35, Public Highways, p. 580.
‘““The rule is not absolute, but one of construction, ef-
fect being given to the intention of the parties in



524 NEBRASKA REPORTS [VoL. 198

Carter v. State

view of the whole instrument and surrounding cir-
cumstances. In case of ambiguity, the construction
must favor the grantee.”” 11 C. J. 8., Boundaries, §
35, b, p. 581. See, also, 11 C. J. S., Boundaries, § 35 ¢
(1)(a), p. 582, and § 104 a (4), p. 693.

This is not one of those cases which are governed
by the various statutes pertaining to such matters,
for example, sections 14-115, 15-701, 16-611, 17-558,
and 76-275.03, R. R. S. 1943.

The present statute on vacation or abandonment of
county roads, section 39-1725, R. R. S. 1943, a part of
a general 1957 revision of laws pertaining to the es-
tablishment, acquisition, and vacation or abandon-
ment of county roads, appears to give the county
board broad and varying authority to determine
where title passes upon vacation or abandonment.
Because of the fact that defendant acquired the un-
derlying fee to the north half of the county road
when it purchased or condemned the adjacent land,
it is not necessary to determine the effect of that
statute.

We hold that the nature and extent of the title or
right taken in the exercise of eminent domain de-
pends on the statute conferring the power. The stat-
ute will be strictly construed; where the estate or in-
terest is not definitely set forth, only such estate or
interest may be taken as is reasonably necessary to
answer the public purpose in view. In the absence
of a controlling statute a conveyance of land bounded
by a highway, in which the grantor has the underly-
ing fee, carries the fee to the center of the highway.
The rule is not absolute, but one of construction,
and doubts or ambiguities favor the grantee.

The defendant has argued that we need not con-
sider the merits because plaintiffs failed to file their
notice of appeal on time and therefore the court has
no jurisdiction. The contention is founded upon the
premise that the judgment was rendered on April 30,
1976. The issue is governed by Valentine Production
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Credit Assn. v. Spencer Foods, Inc., 196 Neb. 119, 241
N. W. 2d 541, and section 25-1301, R. R. S. 1943. That
statute provides in part: ‘‘Rendition of a judgment is
the act of the court, or a judge thereof, in pronounc-
ing judgment, accompanyed by the making of a no-
tation on the trial docket, or one made at the direc-
tion of the court or judge thereof, of the relief
granted or denied in an action.’”” In Valentine Pro-
duction Credit Assn. v. Spencer Foods, Inc., supra,
we said that the docket pronouncement must include
a notation ‘‘of the relief granted or denied in an ac-
tion.”” The notation on the docket sheet in this case
said: ‘“‘For opinion letter see file.” The record
shows the judgment was not entered until May 18,
1976.

AFFIRMED.

CoORINNE PROCHAZKA, APPELLANT, V. WALTER PROCHAZKA,
APPELLEE.
253 N. W. 2d 407

Filed May 18, 1977. No. 40976.

1. Appeal and Error: New Trial: Time. An appeal is limited to
the issues presented by the motion for new trial; it may not include
issues presented by a later motion overruled after the appeal is
taken.

2. Divorce: Evidence: New Trial: Undue Influence: Property
Settlement Agreements. Evidence insufficient to establish the
exercise of undue influence upon a party to a property settlement
agreement does not justify granting a motion for new trial.

3. New Trial: Evidence: dJudgments. A new trial will not be
granted to a party for the purpose of introducing a new issue, unless
the judgment cannot be sustained on the issues previously submitted.

4. Divorce: Property Settlement Agreements: Courts. A property
settlement agreement by the parties to an action for dissolution of
marriage will be considered in the light of the economic circum-
stances of the parties and the evidence at the hearing to decide
whether or not it is unconscionable; if it is not found unconscionable,
it binds both the parties and the court.

5. Divorce: Property Settlement Agreements. A property settle-
ment agreement is not unconscionable unless it is shown to be un-
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just as to one of the parties or obviously excessive in respect to the
benefits or burdens on either side.

Appeal from the District Court for Custer County:
EarL C. Jonnson, Judge. Affirmed.

E. Bruce Smith, for appellant.
Schaper & Schaper and Wood & Wolfe, for appellee.

Heard before WuITE, C. J., SPENCER, BOSLAUGH,
McCownN, BroDKEY, and WHIiTE, JJ., and Kuns, Re-
tired District Judge.

Kuns, Retired District Judge.

This is an action for dissolution of marriage
brought by Corinne Prochazka, the appellant, against
Walter Prochazka, the appellee, in the District Court
for Custer County, Nebraska. The appellant has ap-
pealed from an order overruling a motion for new
trial following the entry of a decree of dissolution
and approval of a property settlement agreement.
We affirm the order of the trial court.

Appellant filed a second motion for new trial alleg-
ing newly discovered evidence; this motion had not
been presented to the trial court nor ruled upon be-
fore this appeal was taken. The issues sought to be
presented by such motion and the order thereon are
outside the scope of this appeal and will not be con-
sidered.

The record shows that the parties were married
January 10, 1960. Their only child, Jana, was born
July 1, 1963. Appellee established a dental labora-
tory in Broken Bow, Nebraska, in 1954, with appel-
lant as one of his employees. Following the mar-
riage of the parties, she continued to work in the
laboratory until their daughter was born; and during
the entire term of the marriage, appellant kept the
books and records relating to the operation of the
laboratory. Appellee financed the establishment of
the laboratory in the first instance with funds re-
ceived from his mother; at the time of the marriage
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in 1960, appellee purchased a lot and constructed a
house and laboratory with funds previously earned
by him, amounting to $19,500. As will be seen, the
family prospered and substantial assets were ac-
cumulated.

The course of the marriage was not entirely
smooth. An earlier petition for dissolution was filed
and subsequently dismissed; this action was filed
February 4, 1974. During the pendency of the ac-
tion, pursuant to a stipulation approved by the court,
the parties continued to occupy separate portions of
the family home and appellee made support pay-
ments to appellant. Marriage counseling proved to
be unsuccessful in restoring the marriage.

After the case was set for hearing and on the eve
thereof, the parties held a night-long conference to
reach an agreement for property settlement. On
the day of hearing, each party signed and acknowl-
edged the execution of the agreement as a voluntary
act and deed; and appellee thereupon executed a re-
sponsive pleading in the usual form. The agree-
ment was filed in the action and both parties testi-
fied to the execution thereof as well as to the history
of the marriage and other circumstances. The ap-
pellant did not take any steps either to amend or
withdraw her pleadings. - The trial court found that
the marriage was irretrievably broken and that the
property settlement agreement was not unconscion-
able. The provisions thereof were incorporated into
the decree. Generally, the agreement provided that
appellant should receive an automobile, bank certifi-
cates of deposit, United States bonds, and an invest-
ment fund certificate, all with an aggregate value
fixed by both parties of $42,022.38. Appellee was to
retain the family home, laboratory equipment, two
automobiles, and various bank accounts with an ag-
gregate value, in appellant’s opinion, of $71,100, or in
appellee’s opinion, of $57,400. The parties further
agreed that certain gifts of stock and investment
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certificates placed in the name of Jana Prochazka
should be confirmed to her and not charged to either
party. Provisions for child support were also fixed
by the decree.

The appellant thereupon filed a motion for new
trial upon the grounds that her assent to the prop-
erty settlement agreement had been obtained by un-
due influence and that said agreement was uncon-
scionable. At the hearing upon the motion, the ap-
‘pellant testified that she had agreed to accept the
provisions of the agreement because she was led to
believe that a future reconciliation would be more
likely if she did not demand a larger share of the
family property. These statements were wholly in-
consistent with her pleadings and testimony at the
original hearing, as well as being entirely inadequate
to show that her will had been overcome by im-
proper means. A new trial will not be granted to a
party for the purpose of introducing an issue not pre-
viously presented, unless the judgment cannot be
sustained on the issues previously heard and con-
sidered. 66 C. J. S., New Trial, § 84, p. 263. The
findings and decree of the trial court in this case are
supported by the pleadings and by the evidence.

The briefs of both parties refer us to prior deci-
sions relating to the consideration of what is or is not
a proper division of family property upon dissolution
of a marriage. These would be appropriate prece-
dents if the trial court had made the division of the
family property in this case. Different considera-
tions, however, apply to the action of a trial court in
approving the provisions of a property settlement
agreement. It is necessary to consider the terms of
section 42-366, R. R. S. 1943, which provides in part
as follows: ‘(1) To promote the amicable settle-
ment of disputes between the parties to a marriage
attendant upon their separation or the dissolution of
their marriage, the parties may enter into a written
property settlement agreement containing provisions
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for the maintenance of either of them, the disposi-
tion of any property owned by either of them, and
the support and custody of minor children.

‘“(2) In a proceeding for dissolution of marriage or
for legal separation, the terms of the agreement, ex-
cept terms providing for the support and custody of
minor children, shall be binding upon the court un-
less it finds, after considering the economic circum-
stances of the parties and any other relevant evi-
dence produced by the parties, on their own motion
or on request of the court, that the agreement is un-
conscionable.”

This is an explicit statement of legislative policy
concerning both the desirability and binding effect of
property settlement agreements attendant upon the
dissolution of marriage. The trial court is limited to
the consideration of the economic circumstances of
the parties and any other relevant evidence in reach-
ing its conclusions whether or not the agreement is
unconscionable. If the agreement is not found un-
conscionable, it is binding upon the court and the de-
cree must carry such agreement into effect. By sub-
section (3) of said statute, if the court finds the agree-
ment unconscionable, it may either request the par-
ties to revise the same or may, at its option, proceed
to make its own division of family property.

The appellant is unable to point to any circumstan-
ces showing the agreement to be unconscionable. She
argues that, in some instances, trial courts have
made more liberal provision for litigants in her posi-
tion when decreeing division of family property. We
have examined the record carefully and it does not
show any circumstance, economic or otherwise,
which operates to render the effect of the agreement
unjust to either party or obviously excessive in re-
spect to benefits or burdens on either side.

The trial court correctly overruled the motion for
a new trial and its judgment is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. ROBERT RECORD,
APPELLANT.
253 N. W. 2d 847

Filed May 25, 1977. No. 40965.

1. Criminal Law: Trial: Evidence. Photographs, although of a
gruesome nature, are admissible in evidence if they are relevant
and a true representation of what they purport to show.

2. Criminal Law: Evidence: Verdicts. In criminal cases, where
there is sufficient evidence to justify the verdict, the verdict will
not be set aside on appeal unless clearly wrong.

Appeal from the District Court for Douglas
County: RupoLPH TESAR, Judge. Affirmed.

Thomas M. Kenney and Stanley A. Krieger, for
appellant.

Paul L. Douglas, Attorney General, and Ralph H.
Gillan, for appellee.

Heard before WHITE, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

WarIte, C. THoMAS, J.

The defendant was tried and convicted in the Dis-
trict Court on a charge of first degree murder. The
defendant was found guilty by a jury and sentenced
to a term of life imprisonment. The defendant ap-
peals.

The defendant asserts two assignments of error:
(1) The District Court committed reversible error in
admitting into evidence photographs of the de-
ceased; and (2) the evidence was insufficient as a
matter of law to prove the elements of first degree
murder. We shall take the propositions in order.

The photographs, taken before the autopsy, show
the victim's head. The victim’s head had been par-
tially shaved and the exhibits show the bullet wound
over the left eye and stitches from a previous opera-
tion. The defendant does not seriously contest the
relevancy of the exhibits, merely alleges that they
are gruesome. The exhibits are unquestionably rel-
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evant. They support a version of the incident given
by an eyewitness. The exhibits clearly reflect that
the bullet entered over the left eye, a direction con-
sistent with the direction from which the fatal shot
was fired. In State v. Wilbur, 186 Neb. 306, 182 N.
W. 2d 906, this court said: ‘‘Photographs, although
of a gruesome nature, are admissible in evidence if
they are relevant and a true representation of what
they purport to represent.”’ See, also, State v. Stew-
art, 197 Neb. 497, 250 N. W. 2d 849. The pictures
show the victim in the same state in which he was
found immediately after the crime. Unless we were
to state that in all cases a picture of a victim would
be prejudicial and therefore inadmissible, which we
are not prepared to do, the photographs are both rel-
evant and clearly admissible and outweigh any pos-
sible prejudice to the rights of the defendant. The
assignment is without merit.

Until 10:45 p.m. on the evening of October 11, 1975,
the defendant was riding around in the city of Oma-
ha in one Domalakes’ car. Two girl companions
were taken to their homes; and two other girls were
met at a gas station and rode with Domalakes and
the defendant around the Cathedral area in Omaha.
They met another girl who entered the car. The
second two girls left the car and the defendant,
Domalakes, and the other girl, a Chris Christiansen,
resumed their riding. During this time the defend-

ant told Miss Christiansen that he intended to rob
someone that night. Miss Christiansen so testified

at trial. Miss Christiansen asked to be taken home
and was. Domalakes, who was granted immunity,
testified that after taking Miss Christiansen home,
Domalakes drove to approximately 180th and Dodge
Streets in Omaha and parked on a side road waiting
for someone to drive by so the defendant could shoot
and rob him. About approximately 3 a. m. a car
driven by the victim passed their parked car pro-
ceeding east on Dodge Street. With Domalakes
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driving, the car was pursued. Domalakes drove
alongside it, as if to pass, heard a shot and the
breaking of glass, and observed the defendant point-
ing the gun at the other car while hanging out the
car window. Domalakes continued to watch the ve-
hicle from his rear-view mirror as it swerved across
the street into the oncoming lane of traffic, and then
into a cornfield at approximately 140th and Dodge
Streets. Domalakes and the defendant drove to
132nd and Dodge Streets, buried the gun underneath
some grass, and proceeded back to where the vic-
tim’s car had gone off the road. Oncoming traffic
frightened the parties from the scene, frustrating
their robbery plans. Later the gun was recovered
by Domalakes. The gun, a .22 caliber rifle, and a
box of ammunition, later identified as similar to that
used in the shooting, were surrendered to the sheriff
by Domalakes and received in evidence at the trial.
Five witnesses testified that the defendant told them
at various times after the incident that he had shot
someone. These included conversations with ac-
quaintances and with an inmate in the jail after de-
fendant’s arrest some months later. The bullet
taken from the deceased’s body and the alleged
murder weapon were examined ballistically. The
ballistics expert testified that the bullet taken from
the deceased could have been fired by the gun in
question, an exact determination being impossible
due to the damaged condition of the fatal bullet
caused by the entry into the victim’s skull. A chem-
ical test and microscopic examination of the lead
from the bullets given by Domalakes to the sheriff
and the slug taken from the deceased indicated that
they could have come from the same batch of lead
and manufacturer, and by inference, from the same
box of cartridges given by Domalakes to the sheriff.
The pathologist testified that the cause of death was
a bullet wound to the head.

The defendant, by way of defense, offered testi-
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mony that he spent the night with a girlfriend, con-
firming, however, that the events of the early eve-
ning testified to by Domalakes were correct. Sharon
Kemp, the girlfriend, corroborated this alibi testi-
mony. It is evident that more than sufficient evi-
dence was introduced which, if believed, would
prove the defendant guilty of the crime charged.

The jury saw the witnesses and evaluated their
testimony and by their verdict chose to believe the
witnesses and the evidence of the prosecution.
Where as here, there is evidence to justify the ver-
dict, the verdict will not be set aside unless clearly
wrong. State v. Godinez, 190 Neb. 1, 205 N. W. 2d
644. The defendant’s second assignment is without
merit.

The judgment of conviction and sentence of the
court are affirmed.

AFFIRMED.

WHITE, C. J., not participating.

DonN NELSEN CoNSTRUCTION COMPANY, A NEBRASKA
CORPORATION, APPELLANT, V. PATRICIA A. LANDEN,
AN INDIVIDUAL, APPELLEE.

253 N. W. 2d 849

Filed May 25, 1977. No. 40982.

1. Trial: Judgments. The judgment of a trial court in an action at
law where a jury has been waived has the effect of a jury verdict
and it will not be set aside on appeal unless clearly wrong.

2. Contracts. Language used in a contract prepared by one of the
parties thereto, which is susceptible to more than one construction,
should receive such a construction as the party preparing the same
at the time supposed the other party would give to it, or such a con-
struction as the other party would be fairly justified in giving to it.

Ambiguities in a contract are construed most strictly

against its author.

Appeal from the District Court for Douglas
County: Patrick W. LyncH, Judge. Affirmed.
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Robert J. Becker and Thomas C. Lauritsen of
Swarr, May, Smith & Andersen, for appellant.

Frank Matthews of Matthews, Kelley, Cannon &
Carpenter, for appellee.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCowN, BroDKEY, and WHiTe, JJ., and Kuns, Re-
tired District Judge.

Wurite, C. J.

The plaintiff initiated this action by filing in the
municipal court of the City of Omaha, Nebraska, a
petition alleging that the defendant was indebted to
the plaintiff in the sum of $3,542.90 under a written
‘“‘cost plus 109"’ building contract. Included in this
sum was $2,400 which represented 10 percent of the
$24,000 cost of the lots upon which the plaintiff con-
tractor constructed a residence for the defendant.

The case was tried to the municipal court and that
court entered judgment for the plaintiff and against
the defendant in the sum of $2,400 plus costs. The
defendant appealed from that judgment to the Dis-
trict Court. The District Court vacated the judg-
ment of the municipal court and dismissed the plain-
tiff’s petition at plaintiff’s cost. A motion for a new
trial was filed by the plaintiff and overruled. The
plaintiff appeals to this court. We affirm the judg-
ment of the District Court.

The record reveals the following facts. In August
or September 1972, Jack Landen, as agent for the de-
fendant, contacted Mr. Lou Siebold, an agent of the
Maenner Company, realtor for the Regency develop-
ment in Omaha, and offered to purchase, for $24,000,
two lots in the Regency area. Several days later,
this offer was accepted. The Maenner Company
then contacted the plaintiff about building a house
for the defendant and suggested to Mr. Landen that
he use the plaintiff as the contractor for his house.
The plaintiff was one of only two contractors in-
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volved with United Benefit Life, the owner, and the
Maenner Company, the realtor, in building homes in
the Regency complex.

In September 1972, Mr. Landen contacted archi-
tect Stanley How and commissioned him to design a
house to be built on the two lots in the Regency area.
In January 1973, Mr. Landen contacted the plaintiff
about building the house Mr. How was then design-
ing. At this time the plaintiff did not own the two
lots upon which the house was to be built. On Janu-
ary 23, 1973, the plaintiff had delivered to him the
plans for the Landen house and began to work on
figures for a bid on its construction.

On March 7, 1973, the plaintiff submitted to the de-
fendant’s architect an offer to build the Landen
house on the subject lots for a total lump sum of
$182,900. This figure included $24,000, the cost of the
two lots. This offer was rejected. On March 22,
1973, the plaintiff submitted another letter to defend-
ant’s architect and offered to build the Landen home
on a ‘‘guarantee job cost.”’ According to this letter,
““At completion of Townhome, contractor will total
all job costs and will add a figure of 10% for contrac-
tor’s supervision, overhead and profit.”” This letter
made reference to the cost of the lots as follows:

‘“‘Means of Payment

““A. Owner to close lots with contractor within 10
days after signing of contract - amount of this item
* * * $24.000.”

In addition to providing for payment for the lots, it
provided for payment of four ‘‘draws’’ at various
stages of construction.

The March 22nd letter was not at that time ac-
cepted by the defendant, but was followed by a letter
dated April 2, 1973. This letter specified a new con-
tract price and listed certain items to be deleted, but
made no further mention of the lots. On April 2,
1973, a written agreement, entitled, ‘‘Building Con-
tract” was entered into by the parties. In this
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agreement the plaintiff agreed to build the Landen
home ‘‘on a guarantee job cost’”’ basis as per plans
and specifications contained within the three letters,
which were incorporated into the agreement by ref-
erence. The agreement provided:

‘“Payments to contractor shall be made as fol-
lows: 1st draw - (x) - $24,000.00 - Owner to close lot
with Don Nelsen Construction Company for the sum
of $24,000.00 within fifteen (15) days after signing of
contract.”

With the exception of one provision inserted by the
defendant, the entire ¢‘‘Building Contract” was
drafted by the plaintiff.

On February 20, 1973, the plaintiff made an offer
to the Maenner Company to purchase the lots upon
which the Landen house was to be built. In March
1973, the defendant submitted a written offer to pur-
chase the subject lots from the Maenner Company.
On this offer, the original date is stricken out and
April 13 written in in long hand. The offer was origi-
nally intended to be accepted by United Benefit Life,
but this was stricken out and the plaintiff is shown
as accepting the offer from the defendant. A deed
conveying the subject lots to the plaintiff from
United Benefit Life was filed on March 12, 1973, in
the register of deeds office.

The record thus reveals that although the defend-
ant had apparently made arrangements with the
Maenner Company, the realtor, to purchase for
$24,000 the two subject lots in the Regency complex
from United Benefit Life, the owner, these lots were
instead sold by United Benefit and the Maenner
Company to the plaintiff for $24,000 which in turn
sold the lots to the defendant for $24,000.

On May 13, 1974, after the house was completed,
the plaintiff indicated that it was claiming a 10 per-
cent commission on the $24,000 price of the two lots.
The defendant resisted this claim, and this litigation
followed. :
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The defendant’s architect testified that his fee is
10 percent of the job costs and that in computing his
fee, he did not include any percentage for the cost of
the lots. He stated that based upon his experience,
the term ‘‘job costs’’ never includes the cost of the
land upon which the project is built. Mr. Nelsen tes-
tified that where a builder owns a lot and sells the
lot to the purchaser and agrees to build a house for
the purchaser on a cost-plus basis, it is based upon
his experience, the custom of the trade in Omabha, to
include the cost of the lot in that cost figure. Two
other builders supported Mr. Nelsen’'s testimony
concerning the custom in the Omaha area.

The plaintiff’s position is that the agreement be-
tween the parties clearly provides that the cost of
the lots was a ‘‘job cost’’ to be included in the ‘‘all
job costs” plus 10 percent method of payment, and
that even if the written contract was ambiguous in
this regard, such was the intent of the parties to the
agreement. The defendant’s position is that the con-
tract between the parties was ambiguous; that her
interpretation was that the cost of the lots was not a
‘“‘job cost’’; that her interpretation is a reasonable
one; and that where a contract is susceptible to two
reasonable interpretations, it should be construed
against the party which drafted it, the plaintiff in
this case. LaPuzza v. Prom Town House Motor Inn,
Inc., 191 Neb. 687, 217 N. W. 2d 472 (1974).

The District Court found that during all the negoti-
ations, both oral and written, it was not made clear
to the defendant that a percentage of the costs of the
lots would be tacked onto the total of the cost-plus
contract ultimately agreed upon; that the plaintiff
failed to establish a trade custom for this factual sit-
uation; that the contractual relationship was not
clear; and that under the circumstances the defend-
ant could reasonably not expect to pay a 10 percent
commission on the lots.

Supporting the conclusion of the District Court to
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the effect that there was no covenant to include the
lots as a part of the ‘‘job costs’ is that labor in its
ordinary acceptation is synonymous with ‘‘employ-
ment,”’ ‘“‘job,”’ or ‘‘position.”’ See, 23 Words and
Phrases (Perm. Ed.), p. 49; Mowrey v. Mowrey, 328
I1l. App. 92, 65 N. E. 2d 234. We observe that the
payment of job costs implies the furnishing of a job
site (land) upon which the job is performed by the
furnishing of labor, materials, et cetera. There is
nothing in this contract which would negative the or-
dinary distinction between land costs and job costs.
We have been unable to find any authority and none
is cited to the effect that land costs and job costs are
generally considered as one entity. On the contrary
under a ‘‘cost plus’’ contract, generally the contrac-
tor is not even entitled, in addition to the percentage
called for in the contract, to charge for his general
or overhead expenses, such as salaries, telephone
service, and office supplies, or for his own time in
superintending the work, et cetera. 13 Am. Jur. 2d,
Building, Etc. Contracts, § 20, pp. 22, 23.

Language used in a contract prepared by one of
the parties thereto, which is susceptible to more
than one construction, should receive such a con-
struction as the party preparing the same at the
time supposed the other party would give to it, or
such a construction as the other party would be fair-
ly justified in giving to it. Inland Drilling Co. v.
Dayvis Oil Co., 183 Neb. 116, 158 N. W. 2d 536 (1968).

Ambiguities in a contract are construed most
strictly against its author. LaPuzza v. Prom Town
House Motor Inn, Inc., supra.

The basic question involved in the interpretation
of this contract is its meaning in light of all the facts
and the circumstances. ‘‘The judgment of a trial
court in an action at law where a jury has been
waived has the effect of a jury verdict and it will not
be set aside on appeal unless clearly wrong.”
Schuler-Olsen Ranches, Inc. v. Garvin, 197 Neb. 748,
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250 N. W. 2d 906 (1977). See, also, Mickelson &
Mickelson Hay Contractors v. Christensen, 197 Neb.
34, 246 N. W. 2d 655 (1976).

There was sufficient evidence to support the find-
ings made by the District Court; its determination
that the written contract was ambiguous is not in er-
ror.

The judgment of the District Court is correct and
is affirmed.

AFFIRMED.

LLoYD V. SANDAGE, APPELLANT, V. ADOLF'S
ROOFING, INC., APPELLEE.
254 N. W. 2d 77

Filed May 25, 1977. No. 41014.

1. Workmen’s Compensation: Evidence: Intoxicating Liquors.
Evidence that an employee had drunk intoxicating liquor prior to
an injury and that a subsequent blood alcohol test showed a content
of .175 percent, shown by expert testimony to indicate intoxication,
with impairment of reflexes, depth perception, coordination, and
other motor activities, is sufficient to support a finding by the
Workmen’s Compensation Court that the employee was injured by
reason of being in a state of intoxication.

2. : : . Evidence that the employer knew of an
employee drinking on several prior occasions over a long period,
but had no knowledge of his drinking at or about the time of injury,
is not sufficient to establish consent, knowledge, or acquiescence in
any intoxication at the time of injury.

Appeal from the Nebraska Workmen’s Compensa-
tion Court. Affirmed.

William E. Pfeiffer of Spielhagen, Spielhagen &
Pfeiffer, for appellant.

Robert D. Mullin and Robert D. Mullin, Jr., of Bo-
land, Mullin & Walsh, for appellee.

Heard before WuITE, C. J., SPENCER, BOSLAUGH,
McCown, BroDkEY, and WHIiTE, JJ., and Kuns, Re-
tired District Judge.
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Kuns, Retired District Judge.

This is an appeal from a judgment of the Work-
men’s Compensation Court dismissing a claim made
by Lloyd V. Sandage, the appellant, against Adolf’s
Roofing, Inc., the appellee, for compensation bene-
fits on account of injuries sustained by the appellant.
We affirm the judgment.

The record shows that appellant filed a petition in
the Workmen’s Compensation Court alleging that he
had been injured on February 11, 1975, by falling
from a roof and that such injury had been sustained
in the course of his employment by the appellee.
Appellee’s answer admitted the occurrence of the in-
jury, denied the remaining allegations, and alleged
that appellant’s injury was caused by his intoxica-
tion at the time thereof. No reply was filed, al-
though appellant sought to avoid the allegation of in-
toxication by claiming that his intoxication was with
the knowledge, consent, and acquiescence of the ap-
pellee. After a hearing before a single judge of the
court, an award to appellant was made after which a
rehearing and trial was had before a three-judge
court. That court found there was proof, by a pre-
ponderance of the evidence, that the appellant was
injured by reason of being in a state of intoxication,
without the consent, knowledge, or acquiescence of
the appellee and dismissed the appellant’s petition.

Appellant contends the evidence in the record is
insufficient to support the order of the compensation
court. He does not specify or argue that any of the
evidence was incompetent and improperly received.
We therefore consider the sufficiency of the evi-
dence to support the award.

The record shows that appellant had worked for 8
years installing roofs for the appellee; and that he
was paid according to the area covered. On Febru-
ary 11, 1975, he was applying asphalt shingles to a
roof. At about 4:20 p:m., he was observed in mid-
air, falling from the roof. No witness observed the
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appellant immediately before or during the start of
the fall, from which he was rendered unconscious
and received severe injuries to his spine which cul-
minated in incomplete quadriplegia. Medical ex-
perts agreed that his disability was total and perma-
nent. There was testimony that appellant had a his-
tory of drinking. This was known to appellee, who
stated that appellant had been intoxicated while at
work on not more than 5 occasions over the 8-year
period and that he would not have allowed appellant
to stay on the job while intoxicated. Appellee fur-
ther stated that on February 11, 1975, appellant’s
work was good and that he did not know of any
drinking by appellant on that date. Appellant him-
self stated that he had some vodka in his possession
on that date and that he had drunk approximately 2
ounces thereof at noon. A fellow employee observed
him asleep in his station wagon at about 3 p.m.
There was no other testimony describing appellant’s
conduct or condition prior to his fall. Appellant’s
wife testified that she could tell the appellant had
been drinking but that she did not think that he was
intoxicated. A blood alcohol test made upon appel-
lant when he was taken to the hospital showed an al-
cohol content of .175 percent. An expert testified
such a content showed appellant to have been intoxi-
cated at the time the test was taken, and that such a
content was sufficient to impair reflexes, depth per-
ception, coordination, and other motor activities.
Appellee also testified that the roof upon which the
appellant was working was ‘‘walkable’’ without spe-
cial protection against falling.

The evidence given in the foregoing summary, al-
though obviously not conclusive of the fact of intoxi-
cation at the time of injury, nevertheless is suffi-
cient to support the finding of the Workmen’s Com-
pensation Court, both as to the preponderance there-
of to support the affirmative defense of the appellee
and as to the lack of sufficient evidence to show the
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intoxication on the part of the appellant was with the
consent, knowledge, or acquiescence of the appellee.
The finding and judgment of the Workmen’s Com-
pensation Court meet the standards of section 48-185,
R. S. Supp., 1976, for affirmance.
AFFIRMED.

FLINN PAVING COMPANY, INC., A CORPORATION,
APPELLANT, V. SANITARY AND IMPROVEMENT

DisTtricT No. 227 oF DOUGLAS
CounTY, NEBRASKA, APPELLEE.
254 N. W. 2d 78

Filed May 25, 1977. No. 41043.

1. Trial: Instructions: Appeal and Error. The failure to object to
instructions after they have been submitted to counsel for review
will preclude raising an objection on appeal.

2. : : . An assignment of error in a motion for a
new trial to the effect that the trial court erred in refusing to give a
group of tendered instructions does not require a consideration of
such assignment further than to ascertain that any one of the ten-
dered instructions was properly refused.

Appeal from the District Court for Douglas
County: Joun C. BURKE, Judge. Affirmed.

James F'. Fenlon, for appellant.

Warren S. Zweiback of Zweiback & Laughlin, for
appellee.

Heard before Wurte, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, BRODKEY, and WHITE, JJ.

SPENCER, J.

This is an action for damages for breach of a con-
struction contract. The jury found there had been
no breach of contract entitling either party to dam-
ages. The court accepted the verdict of the jury and
overruled plaintiff’s motion for new trial. Plaintiff
appeals, setting out two assignments of error. Both
refer to the fact that the court erred in failing to in-
struct the jury in certain particulars. We affirm.
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The conclusion we reach does not involve a discus-
sion of the evidence. Consequently we recite only
enough of the facts to understand the nature of the
case. On September 9, 1974, Flinn Paving Company,
Inc., a paving contractor, contracted with Sanitary
and Improvement District No. 227 of Douglas County
to construct a paving and storm sewer section. The
contract provided that: ‘‘If satisfactory progress is
made, payments shall be made by the Owner each
month upon certification by the Engineer in the
amount of 85 percent of the value of the work com-
pleted during the preceding month, * * *°’ It fur-
ther provided that time was of the essence and the
contractor was given 30 working days to complete
the project.

The contractor commenced work on October 8§,
1974. On November 7, 1974, defendant’s engineer
certified the work plaintiff had done in October as
satisfactory. There was a dispute, however, as to
whether there had been satisfactory progress on the
job. A warrant was issued for the work done in Oc-
tober on November 15, 1974. The contractor denied
it received any knowledge of the warrant until after
it abandoned the contract. A warrant was ultimate-
ly received by the plaintiff, endorsed by its presi-
dent, and negotiated. However, after the filing of
the suit the check in payment for the warrant was
returned by plaintiff and the warrant was canceled.

We do not reach the questions raised in the assign-
ments of error. After the trial court had completed
the instructions, he submitted them to counsel for
their comment or objection. The purpose of an in-
struction conference is to give the trial court an op-
portunity to correct any errors being made by it. If
the parties have any objection to any of the instruc-
tions, they should make them at that time. The fail-
ure to object to instructions after they have been
submitted to counsel for review will preclude raising
an objection on appeal. Haumont v. Alexander, 190
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Neb. 637, 211 N. W. 2d 119 (1973). The plaintiff’s fail-
ure to object to any of the instructions precludes our
consideration of them.

There is still another reason why the assignments
of error alleged by the plaintiff are not before us.
Even if objection had been made, they were not
properly presented in plaintiff’s motion for a new
trial. Flinn made a general assignment: ‘‘The
Court erred in failing to give the instructions to the
jury which were proposed by the Plaintiff.”’

In Joiner v. Pound, 149 Neb. 321, 31 N. W. 2d 100
(1948), this court stated: ‘‘An assignment of error in
a motion for a new trial to the effect that the trial
court erred in refusing to give a group of tendered
instructions does not require a consideration of such
assignment further than to ascertain that any one of
the tendered instructions was properly refused.’’

It is clear that some of the proposed instructions
were properly refused. One example will suffice.
An instruction was tendered that the jury should dis-
regard the issuance of warrants since they were not
admitted into evidence. This was incorrect. Ex-
hibit 9, which is a copy of two warrants, was re-
ceived in evidence. Further, the substance of some
of the instructions was given. Plaintiff’s motion for
a new trial did not make a proper assignment of the
alleged errors it now seeks to raise.

For the reasons stated, the judgment is affirmed.

AFFIRMED.

CoONNIE JEAN ALLEN, APPELLANT AND CROSS-APPELLEE, V.
LONNIE DEAN ALLEN, APPELLEE AND CROSS-APPELLANT.
253 N. W. 2d 853

Filed May 25, 1977. No. 41054.

1. Divorce: Property. This court is not inclined to disturb a divi-
sion of property made by the trial court unless it is patently unfair
on the record.
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2. Divorce: Infants: Parent and Child. In determining the question
of who should have the care and custody of a child upon the dissolu-
tion of a marriage, the paramount consideration must be the best
interests and welfare of the child.

3. : : . The discretion of the trial court on the
granting or changing of custody of minor children is subject to re-
view. However, the determination of the court will not ordinarily
be disturbed unless there is a clear abuse of discretion or it is
clearly against the weight of the evidence.

Appeal from the District Court for Gage County:
WiLLiaM B. Rist, Judge. Affirmed.

Donald H. Bowman and Michael O. Johanns of
Peterson, Bowman, Coffman & Larsen, for appel-
lant.

Ralph J. Fischer of Everson, Noble, Wullschleger,
Sutter & Fischer, for appellee.

Heard before WHiTE, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, and BRODKEY, JJ.

SPENCER, J.

This is an action for dissolution of marriage, cus-
tody of a child, and division of property instituted by
the wife against her husband. The wife, Connie
Jean Allen, appeals alleging the court erred in
granting custody of the child to her husband. The
husband, Lonnie Dean Allen, cross-appeals alleging
the court erred in not awarding sufficient property
to him in its division of property. We affirm.

The parties herein were married August 15, 1969.
A son, Roy Maxwell Allen, was born to the parties
on May 4, 1974. There is no contest on the dissolu-
tion of the marriage. The sole issues presented are
the two referred to above: The custody of the child
and the division of property.

All the real estate of the parties was awarded to
petitioner, subject to encumbrances. She had in-
herited from her grandfather an undivided one-half
interest in the southwest quarter of Section 17,
Township 1 North, Range 10 East of the 6th P.M.,
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Pawnee County, Nebraska, which she held at the
time of the divorce. She also inherited a one-half
interest in other land which was sold on contract in
1973. At the time of the trial she had received all
her money on this sale, approximately $18,000, some
of which was invested in the other properties.

The homestead of the parties was purchased for
$12,000 in March 1974, from the petitioner’s grand-
parents. It actually had a value of $22,000 at the
time of purchase. Petitioner made a downpayment
of $1,200 and a. promissory note was executed for the
balance. At the time of trial, there was a balance
due of $8,400 on the note. Petitioner testified that
she made all the payments on this property. The
parties remodeled the premises extensively. At the
time of the trial it had an approximate value of
$39,000. Petitioner testified she spent approxi-
mately $7,500 for remodeling purposes and in addi-
tion another $5,000 on furniture for the home. The
respondent did much of the work on the remodeling.
This property had been in petitioner’s family for
three generations.

The other real estate awarded to the petitioner
was a property in Beatrice, which was purchased by
her on June 24, 1976, after this action was com-
menced. The sale price was $23,000, with a cash
downpayment from her own funds of $4,600. The
balance was financed by her through the State
Federal Savings and Loan Association.

Respondent states he does not want any part of pe-
titioner’s inheritance. During the marriage re-
spondent earned $39,700 and the petitioner $19,700.
Respondent also concedes that she could be credited
with most of the farm and interest income of $7,429,
for a total of $27,129. Respondent does not object to
the transfer of the property to the petitioner, but ar-
gues a proper adjustment would result in an award
to him of approximately $8,000.

The following finding in the decree of the trial
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court is pertinent herein: ‘‘That by virtue of the set-
tlement of the property rights of the parties hereto-
fore set forth in these findings and further taking
into account the contributions of respondent by way
of labor to the improvements on the residence prop-
erty of the parties near Holmesville, Nebraska,
neither party should recover alimony from the other
in this cause.”

This court is not inclined to disturb a division of
property made by the trial court unless it is patently
unfair on the record. Van Bloom v. Van Bloom, 196
Neb. 792, 246 N. W. 2d 588 (1976). On the record
herein we cannot say that the distribution made
reaches that standard. We see no reason to disturb
the division of property made by the trial court.

Petitioner appeals from the granting of custody of
the minor child of the parties to the respondent. No
purpose will be served by detailing the evidence ad-
duced on the custody issue. The court specifically
found that both parties were fit to have the custody
of said child, but on the evidence awarded the cus-
tody of the child to the respondent, subject to spe-
cific visitation rights by the petitioner. In deter-
mining the question of who should have the care and
custody of a child upon the dissolution of a mar-
riage, the paramount consideration must be the best
interests and welfare of the child. Kockrow v.
Kockrow, 191 Neb. 657, 217 N. W. 2d 89 (1974). Usu-
ally the trial court is in the best position to make this
~ determination.

Our law is clear. The discretion of the trial court
on the granting or changing of custody of minor chil-
dren is subject to review. However, the determina-
tion of the court will not ordinarily be disturbed un-
less there is a clear abuse of discretion or it is clear-
ly against the weight of the evidence. This case
does not reach that standard.

The judgment of the trial court is affirmed. Costs
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on this appeal are taxed to the party incurring the

same.
AFFIRMED.

waite, C. THoMas, J., participating on briefs.

AL01S LABENZ, APPELLEE, V. LEONARD LABENZ,
APPELLANT.
253 N. W. 2d 855

Filed May 25, 1977. No. 41060.

Banks and Banking: Statutes. The Securities Act of Nebraska
should be liberally construed to afford the greatest possible protec-
tion to the public.

Appeal from the District Court for Platte County:
C. THoMmas WHITE, Judge. Affirmed.

Robak & Geshell, for appellant.

George H. Moyer, Jr., of Moyer, Moyer & HEgley,
for appellee.

Heard before Wuite, C. J., SPENCER, BosLaucH,
McCown, CLINTON, and BRODKEY, JJ.

SPENCER, J.

This is an action brought under the Securities Act
of Nebraska by a purchaser of unregistered and un-
delivered corporate stock against the salesman to
recover the purchase price of the stock. The Dis-
trict Court sustained a motion for a directed verdict
for the plaintiff. Defendant appeals, setting out
seven assignments of error which may be condensed
to his allegation that he was exempt under section 8-
1111 (1) and (9), R. R. S. 1943. We affirm.

Defendant was a securities salesman for Interna-
tional Commodities Company, Inc. (International),
a Nebraska corporation. On September 12, 1973, de-
fendant induced plaintiff, who was his first cousin, to
subscribe for 1,000 shares of capital stock of Interna-
tional at $5 per share. Plaintiff signed a so-called
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preincorporation subscription agreement and gave
defendant a check payable to International in the
amount of $5,000. The corporation was already in
existence, having been incorporated July 19, 1973.

International cashed plaintiff’s check but never is-
sued the shares. The corporation was dissolved on
August 2, 1974, for nonpayment of taxes. Plaintiff
thereafter instituted this action against defendant.

Section 8-1118 (1), R. R. S. 1943, provides, so far as
material herein: ‘‘Any person who offers or sells a
security in violation of section 8-1104 * * * shall be
liable to the person buying the security from him,
who may sue either at law or in equity to recover the
consideration paid for the security, together with in-
terest at six percent per annum from the date of
payment, costs, and reasonable attorneys’ fees * * *’

Section 8-1104, R. R. S. 1943, makes it unlawful to
offer or sell unregistered securities unless the se-
curity is exempt from registration or the security is
sold in an exempt transaction. The securities in this
case were not registered with the Department of
Banking. Defendant makes no claim that they were
exempt from registration. He does contend that the
transaction was exempt under subdivisions (1) and
(9) of section 8-1111, R. R. S. 1943.

Section 8-1111 (1), R. R. S. 1943, provides an ex-
emption for any isolated transaction. The facts in
this case show defendant offered and sold stock of
the same issue to seven persons over a period of a
short time. Under the circumstances, it is clear to
us the sale of the unregistered securities to plaintiff
was not an isolated transaction within the meaning
of section 8-1111 (1), R. R. S. 1943.

Section 8-1111 (9), R. R. S. 1943, provides as fol-
lows: ‘‘Any transaction pursuant to an offer di-
rected by the offerer to not more than ten persons,
other than those designated in subdivision (8) of this
section in this state during any period of twelve con-
secutive months, whether or not the offerer or any of
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the offerees is then present in this state, if (a) the
seller reasonably believes that all the buyers are
purchasing for investment, and (b) no commission
or other remuneration is paid or given directly or in-
directly for soliciting any prospective buyer, except
to a broker-dealer registered under the provisions of
sections 8-1101 to 8-1124.”’ (Emphasis added.)

Defendant was not a registered broker dealer. It
also is undisputed that his contract with Interna-
tional provided for a commission of 8 percent of the
value of the stock sold. He did in fact receive a
check from International for the sale he made to
plaintiff. Defendant cashed this check, but owing to
the insolvency of the corporation the check was re-
turned unpaid. Because of this fact defendant ar-
gues that he is within the exemption set forth in the
preceding paragraph.

The trial court properly directed a verdict against
the defendant herein. We refuse to place the re-
strictive interpretation upon the language of subdivi-
sion (9) of section 8-1111, R. R. S. 1943, contended for
by defendant. The section contemplates a situation
where no remuneration is to be given to the offerer
in any form. Defendant was expecting to be paid.
He actually accepted a check of International in
payment for his commission on the transaction.
The fact that he did not receive payment on the
check does not change the situation. We agree with
the Oregon court. The Securities Act of Nebraska
should be liberally construed to afford the greatest
possible protection to the public. Marshall v.
Harris, 276 Ore. 447, 555 P. 2d 756 (1976).

The judgment of the District Court is correct and
is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. MONTE L.. BOBO,
APPELLANT.
253 N. W. 2d 857

Filed May 25, 1977. No. 41075.

1. Criminal Law: Trial: Evidence. Objects which relate to or ex-
plain the issues or form a part of a transaction are admissible in
evidence only when duly identified and shown to be in substantially
the same condition as at the time in issue. Where objects pass
through several hands before being produced in court, it is neces-
sary to establish a complete chain of evidence, tracing the posses-
sion of the object or article to the final custodian.

2. Criminal Law: Evidence: Conspiracy. A statement is not hear-
say if it is offered against a party and is a statement made by a co-
conspirator of the party during the course and in furtherance of the
conspiracy.

3. : . Before the trier of fact may consider tes-
tlmony under the coconspirator exception to the hearsay rule, a
prima facie case establishing the existence of the conspiracy must
be shown by independent evidence.

Appeal from the District Court for Cheyenne

County: JonnN D. Knapp, Judge. Reversed and re-
manded with directions.

Dwight E. Smith of Smith & Wertz, for appellant.

Paul L. Douglas, Attorney General, and Terry R.
Schaaf, for appellee.

Heard before WaiTE, C. J., SPENCER, BOSLAUGH,
McCownN, Bropkey, and WuIrte, JJ., and Kuns, Re-
tired District Judge.

BRODKEY, J.

In an information filed in the District Court for
Cheyenne County on February 18, 1976, Monte L.
Bobo, the defendant and appellant herein, was
charged under section 28-4,125 (1), R. R. S. 1943,
with knowingly or intentionally possessing mari-
juana, with intent to distribute, deliver, or dispense
that controlled substance. Trial was had, com-
mencing on July 6, 1976, and the jury found the de-
fendant guilty as charged. Defendant has now ap-
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pealed to this court, contending that the trial court
committed reversible error in admitting in evidence
hearsay testimony and an exhibit; and in determin-
ing that there was sufficient evidence to sustain the
conviction. We reverse.

The primary evidence against the defendant was
the testimony of David Waegli, who testified as fol-
lows. In November 1975, Waegli was a student at
Western Nebraska Technical College near Sidney,
Nebraska, and was employed as a ‘‘cooperating in-
dividual” by the Nebraska State Patrol. Waegli's
job was to make buys of controlled substances for
the State Patrol. On November 12, 1975, Waegli and
one Bruce Grimbley drove from the college to Sid-
ney in order to purchase a bag of marijuana. Grim-
bley, who was driving, told Waegli they were going
to the defendant’s house.

When they arrived, Waegli waited in the car while
Grimbley went to the door. Waegli observed the de-
fendant come to the door, and defendant and Grim-
bley went inside after talking a few minutes. Ap-
proximately 10 to 15 minutes later, Grimbley
returned to the car and gave Waegli a clear plastic
bag containing what appeared to be marijuana,
which Waegli placed inside his shirt. Waegli ac-
knowedged at trial that he did not observe the de-
fendant giving Grimbley the bag, nor did he know
whether persons other than the defendant were in-
side the house. Waegli testified he had never been
to defendant’s house before, had never talked to
him, and was uncertain whether he had ever seen
the defendant prior to this occasion. At this point in
Waegli's testimony, the county attorney asked
Waegli what Grimbley said to him at the time the
bag was handed to Waegli, but the trial court sus-
tained defendant’s objection to the question on the
ground of hearsay.

Waegli stated that he and Grimbley then left Sid-
ney to return to the college. On the way, they en-
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countered several acquaintances, one of whom was
Brian Bitner. Bitner gave Waegli some money.
Waegli first testified that this roney was for the
purchase of alcohol, but later indicated that the
money was for the purchase of marijuana. Waegli
and Grimbley then returned to the defendant’s
house, and on this occasion Waegli entered the house
with Grimbley.

Waegli testified that the defendant was the only
one in the house at that time, and that the defendant
had no marijuana. In a short time, however, the de-
fendant’s brother arrived; he had a bag of mari-
juana like that which Waegli received after the first
buy. This second bag was given to Waegli, and
Waegli gave the money for the bag to Grimbley, who
gave it to the defendant. Waegli placed the second
bag inside his shirt, as he had the first bag.

Waegli and Grimbley then left, and went back to
the college. When they returned, Waegli gave Bit-
ner one of the bags of marijuana, but he did not
know which one, as both bags he had placed inside
his shirt were similar in appearance; and Waegli
was unable to state which bag was from the first
buy, and which was from the second buy. Waegli
kept the bag he retained in his home overnight, and
then turned it over to a local police detective the
next morning.

The county attorney, at the conclusion of Waegli’s
direct testimony, again asked Waegli whether, at
the time Grimbley gave the first bag of marijuana to
him, Grimbley stated where he got the bag. The de-
fendant again objected on the ground of hearsay.
This time the trial court overruled the objection,
stating that it found there had been sufficient evi-
dence adduced to establish a conspiracy between the
defendant and Grimbley so as to allow Waegli’'s con-
versation with Grimbley to be admissible in evi-
dence. Waegli then testified that when Grimbley re-
turned to the car after the first buy, he handed the
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bag of marijuana to Waegli, and stated that it be-
longed to Waegli. The following questions were then
asked by the county attorney and answered by
Waegli: ‘‘Q. Did he have any other conversation
with you when he handed it to you? A. Well, just
that he had boughten (sic) it there, from Mr. Bobo.
Q. He told you that he had bought if from Mr.
Bobo? A. Yes, pretty sure.”” Grimbley himself
was not present at trial, and was not available for
questioning.

Other evidence adduced by the State consisted of
testimony by various law enforcement officials and
a laboratory technician. Their testimony estab-
lished that the bag of leafy substance which Waegli
turned over to the police was in fact marijuana, and
that the contents of the bag had remained un-
changed from the time it was given to the police de-
tective by Waegli to the time of trial. This bag of
marijuana was admitted into evidence as exhibit 1,
over the objection of the defendant, who contended
that the State had failed to establish a chain of pos-
session of the bag from the time the defendant al-
legedly possessed it, to the time of trial. After the
State rested, the defendant’s motion to dismiss on
the ground of insufficient evidence was overruled.

The defendant then produced alibi evidence. Two
witnesses for the defendant were persons who lived
with the defendant at the time he allegedly made the
sales of marijuana. They and another witness testi-
fied that they thought the defendant was with them
in Colorado at the time the crimes herein allegedly
occurred, but all of them acknowledged that they
were not sure of the date, and none could be abso-
lutely sure that they were in Colorado on November
12, 1975, the date of the crimes, or whether it had
been on another date close in time to November 12,
1975. The defendant’s brother testified that he had
not been in the defendant’s house on the day in ques-
tion, and that he had never seen-Waegli or talked to
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him prior to trial. At the close of all evidence, the
defendant’s motion for a directed verdict and to dis-
miss were overruled. As stated previously, the jury
found the defendant guilty as charged.

In his assignments of error, defendant contends
that the District Court erred in (1) admitting into
evidence the hearsay testimony of Waegli concern-
ing the statements made by Grimbley to Waegli at
the time the first buy was completed; (2) admitting
into evidence the bag of marijuana Waegli retained
and turned over to the police, because there was in-
sufficent evidence to show the chain of possession of
that evidence; and (3) determining that there was
sufficient evidence to sustain the conviction. These
assignments of error will be discussed together be-
cause they are interrelated. The defendant’s basic
contention is that the hearsay testimony of Waegli
was inadmissible, and that, without such testimony,
there was insufficient evidence to show the chain of
possession of the bag of marijuana retained by
Waegli from the time it was allegedly possessed by
the defendant to the time of trial.

It is elementary that objects which relate to or ex-
plain the issues or form a part of a transaction are
admissible in evidence only when duly identified and
shown to be in substantially the same condition as at
the time in issue. Where objects pass through sev-
eral hands before being produced in court, it is nec-
essary to establish a complete chain of evidence,
tracing the possession of the object or article to the
final custodian; and if one link in the chain is mis-
sing, the object may not be introduced in evidence.
See, 29 Am. Jur. 2d, Evidence, § 774, p. 844; State v.
Allen, 183 Neb. 831, 164 N. W. 2d 662 (1969); State v.
Gutierrez, 187 Neb. 383, 191 N. W. 2d 164 (1971);
State v. Langer, 192 Neb. 525, 222 N. W. 2d 820 (1974).

In the present case, Waegli delivered one of the
bags he obtained to Bitner, and that bag was not
available for introduction as evidence at the trial.
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There is no evidence in the record that the bag de-
livered to Bitner contained marijuana. Waegli did
not know which bag he retained after the two sepa-
rate purchases were made. The State concedes that
as a result of that situation it had the burden of
proving that the defendant was guilty of possessing
marijuana, with intent to deliver the same, in both
transactions. It was not possible for the State to
prove the requisite chain of possession of the one
bag of marijuana it had as evidence in regard to
only one of the transactions, as it was unknown
whether the bag the State had was the product of the
first transaction, or the second.

Waegli admitted at trial that he did not see the de-
fendant give the first bag of marijuana to Grimbley.
Waegli only observed Grimbley going to defendant’s
house, the defendant answering the door, and Grim-
bley and the defendant going inside. When Grim-
bley returned to the car he gave to Waegli the first
bag of marijuana. Waegli did not know whether
persons other than the defendant were in the house.
The only other evidence which would indicate that
the defendant possessed, with the intent to deliver,
the first bag of marijuana, was Waegli’s testimony
that Grimbley stated that he had purchased the bag
from the defendant. The State apparently concedes
that this testimony of Waegli was critical to prove
that the defendant had possession of the first bag of
marijuana, as it does not even contend that there
was other evidence than this testimony to prove this
fact. The defendant contends that the testimony
was inadmissible as hearsay, and that the reception
of this evidence was reversible error.

Section 27-801 (4) (b) (v), R. R. S. 1943, provides
that a statement is not hearsay if it is offered
against a party and is ‘‘a statement by a cocon-
spirator of a party during the course and in further-
ance of the conspiracy.”” This was the rule in Ne-
braska even prior to the enactment of section 27-801
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in 1975. See, State v. Adams, 181 Neb. 75, 147 N. W.
2d 144 (1966); O'Brien v. State, 69 Neb. 691, 96 N. W.
649 (1903). Rule 801 of the Federal Rules of Evi-
dence contains the same provision, and the federal
rule is like the Nebraska rule. See United States v.
Yow, Jr., 465 F'. 2d 1328 (8th Cir., 1972). To be ad-
missible, the statements of the coconspirator must
have been made while the conspiracy was pending
and in furtherance of its objects; and if the state-
ments took place after the conspiracy had ended, or
if merely narrative of past occurrences, they are not
admissible. State v. Watson, 182 Neb. 692, 157 N. W.
2d 156 (1968) ; Stagemeyer v. State, 133 Neb. 9, 273 N.
W. 824 (1937); Zediker v. State, 114 Neb. 292, 207 N.
W. 168 (1926). See, also, 4 Weinstein’s Evidence,
paragraph 801 (d) (2) (E) (01), p. 801. The cocon-
spirator exception to the hearsay rule is applicable
regardless of whether a conspiracy has been
charged in the information or not. United States v.
Yow, Jr., supra.

The rule is well established that before the trier of
facts may consider testimony under the coconspir-
ator exception to the hearsay rule, a prima facie
case establishing the existence of the conspiracy
must be shown by independent evidence. See, State
v. Merchants Bank, 81 Neb. 704, 116 N. W. 667 (1908);
United States v. Nixon, 418 U. S. 683, 94 S. Ct. 3090, 41
L. Ed. 2d 1039 (1974); Annotation, Necessity and Suf-
ficiency of Independent Evidence of Conspiracy to
Allow Admission of Extrajudicial Statements of Co-
conspirators, 46 A. L. R. 3d 1148 at 1157. The pur-
pose of requiring that the conspiracy be established
by independent evidence is to prevent the danger of
hearsay evidence being lifted by its own bootstraps,
i. e., relying on the hearsay statements to establish
the conspiracy, and then using the conspiracy to per-
mit the introduction of what would otherwise be
hearsay testimony in evidence. See, Glasser v.
United States, 315 U. S. 60, 62 S. Ct. 457, 86 L. Ed. 680
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(1942); People v. Braly, 187 Colo. 324, 532 P. 2d 325
(1975).

In the present case, the trial court concluded,
after hearing Waegli’s direct testimony, that suffi-
cient evidence of a conspiracy between Grimbley
and the defendant had been adduced as to permit
Waegli's testimony of Grimbley’s statements to be
admitted in evidence. To establish a conspiracy
there must be evidence of an agreement or under-
standing between the conspirators. The trial court
did not specify exactly what the defendant and
Grimbley had conspired to do. The State, in its
brief, states as follows: ‘‘The conspiracy upon
which the appellee relies would appear to include
four persons. Brian Bitner, for whom the purchase
was being made and to whom the marijuana was
subsequently delivered, Mr. Grimbley, who actually
made the purchase, the appellant who sold the mari-
juana to Grimbley, and the cooperating individual,
Waegli.” In so stating, we believe that the State has
failed to distinguish between the two separate trans-
actions involved in this case. Bitner, the individual
to whom Waegli gave one of the bags of marijuana,
was not involved in any way in the first transaction.
The statement at issue, however, was made at the
conclusion of the first transaction. There is abso-
lutely no evidence that the first purchase was made
by Waegli for the benefit of Bitner. In fact, the con-
trary appears to be true. After the first buy, Grim-
bley and Waegli were returning to the college, and
met Bitner on the way. It was only then that Bitner
gave Waegli money for the purchase of alcohol,
which money was later used by Waegli to purchase
the marijuana. Furthermore, there is absolutely no
evidence in the record that the defendant or Grim-
bley was aware that any marijuana was to be de-
livered to Bitner, or any other person. Thus, the
fact that Bitner received marijuana from Waegli is
relevant only to the second transaction, and not to
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the first. There was no evidence that the two trans-
actions in this case were connected or part of a com-
mon scheme.

As we view the issue presented, the question is
whether the State showed that a conspiracy existed
between the defendant and Grimbley to sell the first
bag of marijuana to a third person, in this case
Waegli. The only independent evidence of such a
conspiracy was that Grimbley went to the defend-
ant’s home, went inside, and returned with a bag of
what appeared to be marijuana. There is no evi-
dence of what transpired inside the house, or wheth-
er any other persons were inside. There is no evi-
dence that the defendant was the one who provided
the marijuana to Grimbley, or that the defendant
agreed to sell marijuana to a third person through
Grimbley.

Although no prior cases with analogous facts have
been decided by this court, there are numerous
cases in other jurisdictions which hold that such evi-
dence is insufficient to show a conspiracy and there-
fore insufficient to trigger the coconspirator excep-
tion to the hearsay rule. In United States v.
Stroupe, 538 F'. 2d 1063 (4th Cir., 1976), a government
agent attempted to purchase amphetamine from one
Wright. Wright took the agent to the defendant’s
home, the agent waited in the car while Wright went
inside, and Wright returned to the car with the am-
phetamine. When Wright handed the amphetamine
to the agent, he pointed to the defendant, who had
come outside his home with Wright, and stated:
“That is my man I got the stuff from.” Two weeks
later Wright also made a statement to the agent in-
dicating that the defendant had sold the ampheta-
mine to Wright. The court held that the statements
by Wright were inadmissible under the coconspir-
ator exception to the hearsay rule because there was
not sufficient independent proof to show that the de-
fendant had conspired with Wright to sell ampheta-
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mine. The court noted that the agent did not hear
the defendant say anything about drugs to Wright,
did not know whether other people were in the de-
fendant’s home, and did not see the defendant de-
liver amphetamine to Wright.

Similarly, in United States v. Tyler, 505 F'. 2d 1329
(5th Cir., 1975), the evidence of an alleged conspir-
acy between the defendant and another person to
distribute cocaine was held insufficient where the
only independent proof of the conspiracy was that
the other person visited the defendant’s apartment
shortly before he delivered cocaine to a government
agent. In People v. Braly, supra, the court found
that the defendant’s presence in a house where a
crime occurred was not sufficient evidence to estab-
lish a conspiracy between the defendant and other
persons in the house at the time of the crime. Other
cases with facts similar to those in the present case
also hold that the evidence was insufficient to estab-
lish a conspiracy and permit admission of testimony
under the coconspirator exception to the hearsay
rule. See, Glover v. United States, 306 F. 2d 594
(10th Cir., 1962); Panci v. United States, 256 F. 2d
308 (5th Cir., 1958); Ong Way Jong v. United States,
245 F'. 2d 392 (9th Cir., 1957); People v. Garcia, 201
Cal. App. 2d 589, 20 Cal. Rptr. 242 (1962); Annota-
tion, 46 A. L. R. 34, § 22(b), p. 1209.

"Under the above authorities, we find that in the
present case there was not sufficient independent
evidence to establish a prima facie case of conspir-
acy between the defendant and Grimbley to sell the
first bag of marijuana to Waegli. Other than the
statements by Grimbley, Waegli had no independent
knowledge of who sold Grimbley the first bag, or of
what transpired in the defendant’s house when
Grimbley went there the first time. We reject the
State’s contention that both transactions were a part
of a common conspiracy to deliver marijuana to Bit-
ner, for, as stated previously, the evidence indicates
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that the second transaction was unplanned at the
time of the first transaction, and was entirely dis-
tinct and separate from the first transaction. Were
this not so, Waegli, the cooperating individual, un-
doubtedly would have turned both bags of marijuana
over to the authorities, instead of only one bag.

There is a further reason for holding the testimony
concerning Grimbley’s statements inadmissible in
this case. As previously stated, statements by a co-
conspirator may only be used against a party when
made in furtherance of the objects of the conspiracy.
§ 27-801 (4) (b) (v), R. R. S. 1943. The alleged state-
ment by Grimbley of which Waegli testified, was
made at the time, or shortly after, Grimbley gave
the first bag to Waegli. The statement did nothing
to further the object of a conspiracy between the de-
fendant and Grimbley to sell marijuana to Waegli.
The statement was not made toward the accomplish-
ment of the alleged common object, and was there-
fore inadmissible under the coconspirator exception
to the hearsay rule. See, Stagemeyer v. State, su-
pra; Zediker v. State, supra; United States v. Yow,
Jr., supra. Therefore, even if it were conceded that
the evidence established a conspiracy, the state-
ments were inadmissible because they were not
made in furtherance of the conspiracy.

We conclude that it was error to admit into evi-
dence the testimony of Waegli concerning the state-
ments attributed to Grimbley. The State does not
contend that there was sufficient evidence to con-
nect the defendant with possession of the first bag of
marijuana, with intent to deliver it, without that tes-
timony. Having failed to prove, with admissible
evidence, the defendant’s guilt involving both trans-
actions, an essential requirement because of Waeg-
li’s failure to keep the two bags separate and his in-
ability to identify and distinguish between the one
bag produced at trial and the one he delivered to Bit-
ner, it was error to admit the bag retained by Waegli
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in evidence at the trial. Although the State proved
the defendant’s involvement in regard to the second
transaction, it could not prove that the bag retained
by Waegli was the product of the second transaction,
and therefore could not prove the requisite chain of
possession of the second bag.

In light of the above conclusions, it is unnecessary
to discuss other contentions of the defendant. The
defendant’s conviction is hereby reversed because
inadmissible evidence was received at trial and con-
sidered by the jury, and the cause is remanded with
directions to dismiss the action.

REVERSED AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V. VINCENT
LEE MICHON, APPELLANT. )
254 N. W. 2d 80

Filed May 25, 1977. No. 41077.

Criminal Law: Probation and Parole: Sentences. An order denying
probation and a sentence imposed within the statutorily prescribed
limits will not be disturbed on appeal unless there has been an
abuse of discretion on the part of the sentencing judge.

Appeal from the District Court for Lancaster
County: DaLE E. FAHRNBRUCH, Judge. Affirmed.

T. Clement Gaughan and Toney J. Redman, for
appellant.

Paul L. Douglas, Attorney General, and Terry R.
Schaaf, for appellee.

Heard before WHIiTE, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, BRODKEY, and WHITE, JJ.

BrobDKEY, J.

The defendant and appellant herein, Vincent Lee
Michon, was charged with sexual assault in the first
degree and with being a habitual criminal in an in-
formation filed in the District Court for Lancaster
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County on February 24, 1976. The defendant pled
nolo contendere to the charge of first degree sexual
assault, and the charge of being a habitual criminal
was dismissed on motion of the county attorney.
The defendant was sentenced to 3 years imprison-
ment in the Penal and Correctional Complex. He
has now appealed from that sentence, contending
that the trial court abused its discretion in imposing
it, and that it is excessive. We affirm the sentence
of the trial court.

Section 28-408.03, R. R. S. 1943, provides that a per-
son convicted of sexual assault in the first degree
shall be punished by imprisonment in the Penal
Complex for not less than 1 year nor more than 25
years. The defendant was sentenced to a definite
term of 3 years, which in effect was an indefinite
term of 1 to 3 years under section 83-1,105 (2), R. S.
Supp., 1976.

Defendant contends that he should have been
given a sentence of probation because he would
benefit most from a program of rehabilitation rather
than imprisonment. He is 24 years old, has a wife
and infant child, and was employed at the time of
the offense. He has the equivalent of a high school
education. The defendant’s record, however, shows
that he has four prior felony convictions, and has
previously been sentenced to confinement in the
Penal Complex. He also has a juvenile record indi-
cating clashes with the law over a long period of time.

This court has repeatedly held that a sentence im-
posed within the statutorily prescribed limits will
not be disturbed on appeal unless there appears to
be an abuse of discretion on the part of the sentenc-
ing judge. State v. Tweedy, 196 Neb. 253, 242 N. W.
2d 631 (1976). Similarily, this court will not overturn
an order of the trial court which denies probation un-
less there has been an abuse of discretion. State v.
Frans, 192 Neb. 641, 223 N. W. 2d 490 (1974). In this
case the defendant received the minimum sentence
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provided for by the statute. In light of the serious
nature of the crime to which defendant pled nolo
contendere, and of defendant’s previous felony con-
victions, it was not error for the trial court to impose
the sentence which it did. There was no abuse of
discretion and the sentence was not excessive.
Therefore, the sentence of the District Court is af-
firmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. VERNON
C. McKENNEY, APPELLANT, IMPLEADED
wITH BRADLEY T. OLSON, APPELLEE.
25¢ N. W. 2d 81

Filed May 25, 1977. No. 41102.

Criminal Law: Sentences. A sentence imposed within statutory lim-
its will not be disturbed on appeal unless there is an abuse of dis-
cretion.

Appeal from the District Court for Lincoln
County: KrrtH WINDRUM, Judge. Affirmed.

Keith N. Bystrom and Scott P. Helvie, for appel-
lant.

Paul L. Douglas, Attorney General, and Judy K.
Hoffman, for appellee State.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

McCown, J.

The defendant pleaded guilty to possession of
marijuana with intent to deliver and was sentenced
to 6 months in the county jail. The defendant ap-
peals on the ground that he should have been
granted probation.

The defendant and a codefendant were both ar-
rested and charged with possession of marijuana
with intent to deliver. The officers found 18 pounds
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of marijuana in the defendant’s luggage. Admitted-
ly defendant intended to sell the marijuana. Both
individuals claimed the other was the prime insti-
gator. Both pleaded guilty. Both received the
same sentence.

The penalty for possession of marijuana with in-
tent to deliver is imprisonment in the Penal and Cor-
rectional Complex for not less than 1 year nor more
than 5 years, or a fine of not more than $2,000, or
imprisonment in the county jail for not more than 6
months, or both such fine and imprisonment. The
defendant contends that it was an abuse of discretion
to refuse to grant him probation because of his age
and the fact that this was his first felony offense and
was a nonviolent one.

The defendant is 26 years old, single, and is a high
school graduate. He has no prior felony record.
His presentence report reveals only minor misde-
meanors and traffic offenses. The defendant was a
drug user as well as a seller. The probation officer,
for that reason, believed he would have difficulty
completing the terms of any probation and recom-
mended against it.

The record establishes that the District Court spe-
cifically considered the mitigating factors, as well
as the fact that the sale of controlled substances was
involved, and determined that some imprisonment
was appropriate. The record fully supports the de-
termination made by the District Court. A sentence
imposed within statutory limits will not be disturbed
on appeal unless there is an abuse of discretion.
State v. Wounded Head, ante p. 58, 251 N. W. 2d 668.

The judgment is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. ALVA EUGENE
SYPOLT, ALSO KNOWN AS GENE SYPOLT, APPELLANT.
254 N. W. 2d 82

Filed May 25, 1977. No. 41120.

Appeal from the District Court for Adams County:
FrEDERIC R. IRoONs and Norris CHADDERDON, Judges.
Affirmed.

Stephen A. Scherr, for appellant.

Paul L. Douglas, Attorney General, and Melvin K.
Kammerlohr, for appellee.

Heard before WHiTE, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

BosLAUGH, J.

The defendant was charged with issuing a check in
the amount of $184.45 upon the State Bank of Tren-
ton, at Trenton, Nebraska, when he knew that he
had no account or deposit in the bank. Upon a plea
of guilty he was sentenced to imprisonment for 3 to 5
years. He has appealed and contends the sentence
is excessive.

The defendant is 27 years of age and has an arrest
record commencing in 1966. He was convicted of
forgery in 1967 and again in 1970. He was convicted
of joy riding in 1968 and of motor vehicle theft in
1973. He has served at least three prison sentences.

The penalty provided by the statute is imprison-
ment in the county jail for not to exceed 1 year, or in
the Nebraska Penal and Correctional Complex for
not to exceed 10 years, or a fine of $50 to $5,000. § 28-
1212, R. R. S. 1943. In view of the defendant’s rec-
ord, there is no basis upon which it could be said
that the sentence imposed was excessive. The judg-
ment of the District Court is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. KARL
WaALDO LACY, APPELLANT.
254 N. W. 2d 83

Filed May 25, 1977. No. 41121.

1. Criminal Law: Post Conviction. A motion to vacate a judgment
and sentence under the Post Conviction Act cannot be used to se-
cure a further review of issues already litigated.

A defendant in a post conviction proceeding may

not raise questions which could have been raised on direct appeal.
3. Criminal Law: Sentences: Presentence Reports. In the determi-
nation of a proper sentence, the trial court may consider police re-
ports of crimes which have not resulted in conviction.
Appeal from the District Court for Lincoln
County: HuGH STUART, Judge. Affirmed.

Scott P. Helvie and Keith N. Bystrom, for appel-
lant.

Paul L. Douglas, Attorney General, and Steven C.
Smith, for appellee.

Heard before Wurre, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, BRODKEY, and WHITE, JJ.

WHITE, C. THOMAS, J.

This is an appeal from a denial of post conviction
relief. The defendant asserts: (1) That the trial
court erred in considering the record of an arrest
contained in the presentence report in sentencing
the defendant; and (2) that the trial court violated
the constitutional rights of the defendant by sentenc-
ing him to a term of 5 to 8 years imprisonment while
sentencing an accomplice, who had plead guilty to
the offense, to 3 years imprisonment.

This court, on direct appeal, upheld the conviction
and affirmed the sentence in State v. Lacy, 195 Neb.
299, 237 N. W. 2d 650. The facts are set out in that
case and will not be repeated here. We shall discuss
the assignments of error in reverse order.

The second assignment of error, that of disparity
of sentence, was raised and considered by this court
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on direct appeal. It was decided adversely to the
defendant. The matter was thoroughly briefed and
argued, and discussed by this court. The defend-
ant’s arguments were rejected including those al-
leging a constitutional basis for relief. The matter
will not again be considered here. ‘‘A motion to va-
cate a judgment and sentence under the Post Con-
viction Act cannot be used as a substitute for an ap-
peal or to secure a further review of issues already
litigated.”” State v. LaPlante, 185 Neb. 816, 179 N.
W. 24 110. The defendant’s second assignment of er-
ror is without merit.

The first assignment of error relates to the consid-
eration by the trial court of a police report contained
in the presentence investigation of the police depart-
ment of Mount Clemens, Michigan, of a charge of an
assault with a deadly weapon committed by the
same defendant. After an argument the defendant,
according to the report, is alleged to have reached in
his pocket, pulled a gun, and shot a victim in the
right leg. The defendant was held in the Macomb
County jail for a period of 38 days before the charge
was dismissed. The reason for the dismissal is
listed as failure of the complaining witness to sign a
complaint. The trial court informed the defendant
that it was considering the presentence investigation
and the report of the crime and that the report indi-
cated that the defendant had in fact committed the
crime. This was the second incident in the defend-
ant’s history concerning use of a firearm. As indi-
cated in the previous case of State v. Lacy, supra,
the gun used in the Nebraska crime belonged to the
defendant.

The trial court’s use of the police report was well
known to the defendant at the time of the sentencing
and could have been raised on direct appeal. ‘A de-
fendant in a post conviction proceeding * * * may not
raise questions which could have been raised on the
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direct appeal * * *.”’ State v. Huffman, 186 Neb. 809,
186 N. W. 2d 715.

“ ¢ “Tt is a long accepted practice in this state that
before sentencing a defendant after conviction a
trial judge has a broad discretion in the source and
type of evidence he may use to assist him in deter-
mining the kind and extent of punishment to be im--
posed within the limits fixed by statute. Highly rel-
evant, if not essential, to his determination of an ap-
propriate sentence is the gaining of knowledge con-
cerning defendant’s life, character, and previous
conduct. In gaining this information, the trial court
may consider reports of probation officers, police re-
ports, affidavits, and other information including his
own observation of the defendant. A presentence in-
vestigation has nothing to do with the issue of guilt.
%k %k k!

‘“ ‘Due process is not violated by the Nebraska
procedure. This is definitely a universal practice,
as evidenced by the following from Williams v. New
York, 337 U. S. 241, 69 S. Ct. 1079, 93 L. Ed. 1337.
“* *x * A gentencing judge * * * is not confined to the
narrow issue of guilt. His task within fixed statu-
tory or constitutional limits is to determine the type
and extent of punishment after the issue of guilt has
been determined. Highly relevant - if not essential
- to his selection of an appropriate sentence is the
possession of the fullest information possible con-
cerning the defendant’s life and characteristics.
* % % 1 Otate v, Holzapfel, 192 Neb. 672, 223 N. W.
24 670.

In Williams v. New York, 337 U. S. 241, 69 S. Ct.
1079, 93 L.. Ed. 1337, the United States Supreme Court
held that Williams’ prior arrests and activities
which had not resulted in convictions were within
the scope of the information which a sentencing
court could properly consider. We hold the defend-
ant’s first assignment of error, even if the same were
properly before this court, is totally without merit.
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The judgment of the District Court denying the
petition for post conviction relief is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. RODNEY J.
NICHOLS, APPELLANT.
254 N. W. 85

Filed May 25, 1977. Nos. 41150, 41151.

Criminal Law: Sentences. The action of the District Court in direct-
ing that sentences be served consecutively will not be disturbed on
appeal unless the record shows an abuse of discretion.

Appeals from the District Court for Lancaster
County: DAaALE E. FaHRNBRUCH and SAMUEL VAN
PEeLT, Judges. Affirmed.

T. Clement Gaughan and George R. Sornberger,
for appellant.

Paul L. Douglas, Attorney General, and Steven C.
Smith, for appellee.

Heard before WHiTE, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, BRODKEY, and WHITE, JJ.

McCown, J.

This is a consolidated appeal from two separate
convictions for burglary. On the first conviction de-
fendant was sentenced to a term of 1 to 2 years im-
prisonment and the court ordered that the sentence
was to be consecutive to any sentence imposed on
the second conviction, for which sentence had not
been pronounced. On the second charge the court
sentenced defendant to a term of 1 to 3 years impris-
onment and ordered that the sentence be served
prior to the sentence entered on the first conviction.

Defendant pleaded guilty to a charge of burglary
for an offense which occurred in August 1975. On
February 2, 1976, defendant was placed on 3 years
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probation for that offense. One charge of revocation
of probation for possession of amphetamines was
dismissed on August 26, 1976. On October 6, 1976,
defendant was charged with a violation of probation
for possession of a firearm on August 21, 1976. On
October 12, 1976, after dismissal of other probation
violation charges under a plea bargain, the defend-
ant pleaded guilty to the probation violation charge
for possession of a firearm. He was sentenced to 1
to 2 years imprisonment on October 28, 1976, for the
burglary conviction of 1975, to be served consecu-
tively to any sentence imposed on a 1976 burglary of-
fense then pending.

On October 5, 1976, while the above matters were
pending, defendant was charged with a burglary
which occurred on September 9, 1976. On October
12, 1976, another judge of the District Court accepted
defendant’s plea of guilty to that burglary. On No-
vember 1, 1976, a 1 to 3 year sentence was imposed
for that burglary to be served prior to the sentence
for the 1975 burglary.

Defendant contends that his sentences were exces-
sive and that they should have been concurrent
rather than consecutive. We disagree.

A sentence imposed within statutory limits will not
be disturbed on appeal unless there is an abuse of
discretion. State v. Wounded Head, ante p. 58, 251
N. W. 2d 668.

The action of the District Court in directing that
sentences be served consecutively will not be dis-
turbed on appeal unless the record shows an abuse
of discretion. State v. Holloman, 197 Neb. 139, 248
N. W. 2d 15. There was no abuse of discretion here.

AFFIRMED.
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GENEVIEVE (JOHNSON) RIEF, APPELLANT, V. DAVID A.

F'oY, APPELLEE.
254 N. W. 2d 86

Filed June 1, 1977. No. 40998.

1. Motor Vehicles: Highways. One entering a highway from a pri-
vate road must yield the right-of-way to all vehicles approaching on
such highway.

2. Motor Vehicles: Highways: Negligence. If the driver of an auto-
mobile entering a highway from a private road looks for approach-
ing vehicles but fails to see one which is favored over him under.
the rules of the road, he is guilty of negligence.

3. : . Generally it is negligence for a motorist
to drlve an automobile on the highway in such a manner that he is
unable to stop in time to avoid a collision with an object within his
range of vision.

Appeal from the District Court for Douglas County:
Patrick W. LyncH, Judge. Reversed and remanded
for a new trial.

John J. Respeliers of Respeliers & DiMari, for ap-
pellant. -

D. Nick Caporale and Michael G. Helms of Schmid,
Ford, Mooney, Frederick & Caporale, for appellee.

Heard before WmiTe, C. J., SPENCER, BOSLAUGH,
McCownN, BropkEY, and WHITE, JJ., and Kuns, Re-
tired District Judge.

BosLaugH, J.

This action arose out of an automobile accident
that happened in Omaha, Nebraska, around 9 p.m.,
on April 15, 1974. The plaintiff, Genevieve Rief, had
backed her automobile out of the driveway at 3702
North 60th Street intending to go south on 60th Street.
The accident happened when the rear of her automo-
bile was struck by the defendant’s automobile which
was southbound on 60th Street. The jury found
against the plaintiff and awarded the defendant $4,000
on his counterclaim. The plaintiff has appealed.

The evidence shows that 60th Street is a four-lane
street running north and south with a speed limit of
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35 miles per hour. The residence at 3702 North 60th
Street is located on the northwest corner of 60th and
Pratt Streets. The driveway runs east and west.
There is a hill on 60th Street which crests a short dis-
tance north of the driveway. Photographs taken
with a camera located 54 inches above the surface of
the street show that traffic approaching from the
north has a clear view of 60th Street in front of 3702
North 60th from a point 220 feet north of the drive-
way. From a point 320 feet north of the driveway
- only a part of the upper portion of a vehicle would be
visible to traffic proceeding south on 60th Street.

Both automobiles had their headlights on and
there was a street light at the southwest corner of
the intersection. It had been raining on the night
the accident happened, but the evidence is in conflict
as to whether it was still raining at the time the acci-
dent occurred.

The plaintiff testified that she looked to the north
and to the south, saw no traffic approaching, and
then backed slowly into the right lane or curb lane
on 60th Street. After she had started to move for-
ward to proceed south on 60th Street she saw the de-
fendant’s automobile approaching from the north in
the same lane. When she first saw his automobile it
appeared to be almost half a block away. The de-
fendant’s automobile struck the rear and right side
of the plaintiff’s automobile which then spun around
and stopped, facing to the north.

The defendant testified that he had been bowling
from 6:30 to 8:30 p.m. While bowling, he drank two
or a ‘‘few” beers. He left the bowling alley and
turned on to 60th Street at Ames Avenue. The
weather was drizzly, he had his windshield wipers
on, and the street was wet. He estimated his speed
at 40 miles per hour and claimed his automobile was
‘‘hydroplaning.’”’ He did not see the plaintiff’s auto-
mobile until he was about 30 feet away. The plain-
tiff’s automobile was facing west and blocking both
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lanes so he turned into the center lane, applied his
brakes, turned his ‘‘wheel’”’ to the right and struck
the plaintiff’s automobile with the side of his auto-
mobile. His automobile left no skid marks and
came to rest on the sidewalk against a retaining wall
and a traffic light pole located just south of the drive-
way. The defendant does not remember anything
after the impact.

Susan Mann was driving north on 60th Street at
the time the accident happened. She saw the plain-
tiff’'s automobile backing from the driveway when
she was half a block or a block south of the scene of
the accident. There was no southbound traffic in
sight north of the driveway at that time. As she
passed the plaintiff’s automobile, which was then
still backing out of the driveway, she noticed the de-
fendant’s automobile which seemed to be going
faster than 35 miles per hour. She did not see the
impact because she was ‘‘a little bit farther north”
than the scene of the accident at the time of the im-
pact, but she heard the impact and stopped, and
went back to the scene of the accident.

The case was submitted to the jury on issues of
negligence, contributory negligence, proximate
cause, and damages. The plaintiff contends the
trial court erred in submitting the issue of the plain-
tiff's contributory negligence to the jury and the
trial court should have directed a verdict for the
plaintiff on the issue of liability. The specifications
of contributory negligence submitted to the jury
were improper lookout and failure to yield the right-
of-way.

Since the plaintiff was entering 60th Street from a
private driveway she was required to yield the right-
of-way to all traffic approaching on 60th Street. §
39-638, R. R. S. 1943; Laux v. Robinson, 195 Neb. 601,
239 N. W. 2d 786. She was also required to maintain
a lookout for approaching traffic, especially from
the north, and see all traffic which was within the
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limit of danger. If she failed to see another vehicle,
which was favored over her, when it was within the
limit of danger she was guilty of negligence. Under
the facts and circumstances in this case we think the
evidence presented a jury question as to the plain-
tiff’s contributory negligence and the issue was
properly submitted to the jury.

The petition alleged the defendant was negligent
in traveling at an excessive speed, and in failing to
maintain a proper lookout and to have reasonable
control over his automobile. The defendant admits
that he was traveling at a speed in excess of the
posted limit under conditions which adversely
affected visibility and his ability to control his auto-
mobile. -Although his headlights were on and the
area was lighted by street lights, he failed to see the
plaintiff’s automobile until he was 30 feet away, al-
though he should have been able to see the plaintiff’s
automobile when he was between 200 and 300 feet
north of the driveway. We think the evidence estab-
lished as a matter of law that the defendant was un-
able to stop in time to avoid a collision with an ob-
ject within his range of vision. See Duling v. Berry-
man, 193 Neb. 409, 227 N. W. 2d 584. He was guilty
of negligence as a matter of law that was more than
slight and which was sufficient to bar his recovery.
It was error for the trial court to submit his counter-
claim to the jury.

The judgment is reversed and the cause remanded
for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

Kuns, Retired District Judge, dissenting in part.

I concur in the opinion except that part which re-
mands the cause for a new trial. In my opinion, the
judgment should be reversed and the cause be re-
manded with directions to dismiss.
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STATE OF NEBRASKA, APPELLEE, V. DONALD B.
CHILDRESS, APPELLANT.
254 N. W. 2d 89

Filed June 1, 1977. No. 41113.

Criminal Law: Sentences. A sentence which is within statutory lim-
its will not be disturbed on appeal in the absence of an abuse of dis-
cretion by the trial court.

Appeal from the District Court for Hall County:
DonaLD H. WEAVER, Judge. Affirmed.

William M. Berlowitz, for appellant.

Paul L. Douglas, Attorney General, and Ralph H.
Gillan, for appellee.

Heard before SPENCER, BosLaucH, McCownN, CLIN-
TON, BRODKEY, and WHiITE, JJ.

SPENCER, J.

Defendant, Donald B. Childress, who pled guilty to
the offense of driving while under the influence of in-
toxicating liquor, third offense, prosecutes this
appeal from a sentence of 1 to 3 years in the Nebras-
ka Penal and Correctional Complex. Defendant’'s
only assignment of error is that the sentence is ex-
cessive. We affirm.

Defendant premises his contention that the sen-
tence is excessive on the fact that since his convic-
tion he has made a sincere effort to rehabilitate him-
self. The difficulty is that defendant’s attempts are
much too late. The presentence and medical reports
show that instead of being defendant’s third offense,
the one involved herein is actually his sixth. In 1972,
he was twice convicted of driving while under the in-
fluence. On April 1, 1973, he was put on probation
for 12 months for the same offense. On November 2,
1974, he was fined by the Adams County court for
driving while under the influence. On July 11, 1975,
he was put on probation in Adams County for the
same offense. The present offense occurred on
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April 29, 1976, or less than 1 year from the last of-
fense.

Defendant has been on probation four times since
1968, when he was put on probation for joy riding
and a high speed chase. In 1969, he was put on pro-
bation for stealing property of the value of less than
$100. On February 7, 1974, he was put on probation
by the District Court for Lancaster County for 2
years for assault with intent to commit rape. One of
the conditions of that probation was that he should
abstain from the excessive use of alcoholic beverages.
During that probation period he had two convictions
for driving while under the influence. He was re-
leased from probation on February 10, 1976. The
fourth probation was the one of July 11, 1975, by the
District Court for Adams County, which was imposed
while he was still on probation for the 1974 offense.

Pursuant to a plea bargain, two other counts, a
misdemeanor charge of willful destruction of prop-
erty and a felony charge of fleeing to avoid arrest,
were dismissed, as was another driving while under
the influence charge in the county court.

This court has repeatedly said that a sentence
which is within statutory limits will not be disturbed
on appeal in the absence of an abuse of discretion by
the trial court. State v. Holloman, 197 Neb. 139, 248
N. W. 24 15 (1976).

The court did not abuse its discretion herein. It
gave the defendant a minimum sentence on his rec-
ord. To have again placed defendant on probation
would have been an abuse of the judicial process.

The judgment is affirmed.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. KENNETH HAWKMAN,
APPELLANT.
254 N. W. 2d 90

Filed June 1, 1977. No. 41125.

1. Criminal Law: New Trial: Time. A motion for a new trial that
is not filed within the time specified by statute is a nullity and of no
force and effect.

2. Criminal Law: New Trial: Statutes: Words and Phrases. The
words ‘‘unavoidably prevented’’ as used in section 29-2103, R. R. S.
1943, are equivalent in meaning to circumstances beyond the con-
trol of the party desiring to file the motion for new trial. The law
requires diligence on the part of clients and their attorneys, and the
mere neglect of either will not entitle a party to relief on that ground.

3. Criminal Law: Sentences. A sentence within statutory limits will
not be disturbed on appeal in the absence of an abuse of discretion
by the trial court.

Appeal from the District Court for Cherry County:
Lroyp W. KELLY, Jr., and HENRY F. REIMER, Judges.
Affirmed.

Magnuson, Magnuson & Peetz, for appellant.

Paul L. Douglas, Attorney General, and Marilyn B.
Hutchinson, for appellee.

Heard before Waire, C. J., SPENCER, BoOsSLAUGH,
McCown, CLINTON, BrRODKEY, and WHITE, JJ.

SPENCER, J.

Hawkman pled guilty to assault with intent to
commit a robbery, stabbing with intent to wound or
maim, assault with intent to inflict great bodily in-
jury, and attempting to steal an automobile. He
was sentenced to 5 to 15 years on the first three of-
fenses and 1 year on the fourth, all sentences to run
concurrently. Defendant pro se filed a motion for a
new trial and a request for appointment of counsel.
Counsel was appointed and an amended motion for a
new trial was filed. The motion for new trial was
overruled and defendant prosecutes this appeal. We
affirm.

Defendant acknowledges that his motion for a new
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trial was filed out of time. Our law is well settled.
A motion for a new trial that is not filed within the
time specified by statute is a nullity and of no force
and effect. State v. Betts, 196 Neb. 572, 244 N. W. 2d
195 (1976). Defendant seeks to avoid the conse-
quences of this rule by alleging that he was unavoid-
ably prevented from filing the motion within time.

-Section 29-2103, R. R. S. 1943, provides that a mo-
tion for a new trial must be filed within 10 days after
the verdict was rendered unless unavoidably pre-
vented. As early as Roggencamp v. Dobbs, 15 Neb.
620, 20 N. W. 100 (1884), this court said: ‘‘The words
‘unavoidably prevented’ are equivalent in meaning
to circumstances beyond the control of the moving
party, and do not excuse mere neglect.”

In Stanosheck v. State, 168 Neb. 43, 95 N. W. 2d 197
(1959), we said: ‘‘The words ‘unavoidably prevented’
as used in section 29-2103, R. R. S. 1943, are equivalent
in meaning to circumstances beyond the control of
the party desiring to file the motion for new trial.
The law requires diligence on the part of clients
and their attorneys, and the mere neglect of either
will not entitle a party to relief on that ground.”

There is nothing in this record which would permit
us under our law to find that the defendant was un-
avoidably prevented from filing a motion for a new
trial. Hawkman’s pro se motion was filed after he
entered the Penal and Correctional Complex. He at-
tempts to sustain his position by pleading ignorance
of the requirement and ineffectiveness of counsel.

Hawkman, by failing to file a motion for new trial
within time is precluded from raising in this appeal
any of the questions he seeks to raise except exces-
siveness of sentence. Hawkman was on probation
on a felony committed in South Dakota at the time of
the offense herein. Defendant, in an attempt to
secure the keys to the vehicle, used a knife on its
owner who sustained cuts in the struggle.

The sentencing judge, considering the fact that all
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the acts charged arose out of the same transaction,
made the sentences concurrent. The sentences
imposed are well within the statutory limits. This
court has repeatedly said that a sentence within stat-
utory limits will not be disturbed on appeal in the ab-
sence of an abuse of discretion by the trial court.
State v. Holloman, 197 Neb. 139, 248 N. W. 2d 15
(1976). There was no abuse of discretion herein.
The judgment of the trial court is affirmed.
AFFIRMED.

MAURICE HYATT, APPELLANT, V. KAY WINDSOR, INC,,
APPELLEE.
254 N. W. 2d 92

Filed June 1, 1977. No. 41130.

1. Workmen’s Compensation: Evidence: Burden of Proof. Under
the Nebraska Workmen’s Compensation Act, the claimant has the
burden of proof to establish by a preponderance of the evidence
that an unexpected or unforeseen injury was in fact caused by the
employment.

2. Workmen’s Compensation: Statutes: Words and Phrases. Under
the Nebraska Workmen’s Compensation Act, the terms ‘“‘injury”’
and ‘‘personal injuries’’ do not include disability or death due to
natural causes but occurring while the employee is at work, nor an
injury, disability, or death that is the result of a natural progression
of any preexisting condition.

3. Workmen’s Compensation: Evidence. In myocardial infarction
cases the issue is whether the injury arises out of and in the course
of employment, and that issue must be determined by the facts of
each case.

'4. Workmen’s Compensation: Evidence: Burden of Proof. The
presence of a preexisting disease or condition enhances the degree
of proof required to establish that the injury arose out of and in the
course of employment.

5. Workmen’s Compensation: Evidence: Judgments. Findings of
fact made by the Nebraska Workmen's Compensation Court after
rehearing will not be set aside on appeal unless clearly wrong.

6. Workmen’s Compensation: Evidence: Appeal and Error. In test-
ing the sufficiency of evidence to support findings of fact made by
the Nebraska Workmen’s Compensation Court after rehearing, the
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evidence must be considered in the light most favorable to the suc-
cessful party.

Appeal from the Nebraska Workmen’s Compensa-
tion Court. Affirmed.

Jerome P. Grossman and Howard Kaiman, for ap-
pellant.

John R. Timmermier of Schmid, Ford, Mooney,
Frederick & Caporale, for appellee.

Heard before Wuite, C. J., SPENCER, BosLraucgHh,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

McCown, J.

This is a workmen’s compensation case in which
plaintiff seeks to recover benefits for a heart attack.
The single-judge Workmen’'s Compensation Court at
the initial hearing, and the three-judge Workmen’s
Compensation Court on rehearing, held that plaintiff
had failed to prove that the heart attack and its re-
sulting disabilities arose out of and in the course of
his employment by the defendant, and dismissed the
petition. Plaintiff has appealed.

The plaintiff, Maurice Hyatt, was 65 years of age
and had been employed by various clothing firms as
a traveling salesman of women’s wear for approxi-
mately 30 years. He had worked for the defendant,
Kay Windsor, Inc., since June 1, 1975. Plaintiff usu-
ally carried approximately 8 sample bags which
weighed 40 to 45 pounds each. Plaintiff serviced
four or five accounts daily and carried his sample
bags between his car and the stores or showrooms.

On December 11, 1975, plaintiff decided to carry 4
sample bags rather than 8 and doubled the samples
in the bags so that each bag weighed approximately
80 pounds. Plaintiff commenced loading the bags
into his automobile. While loading the second one,
he felt a pain in his left arm and became ill. His
wife took him to his doctor’s office and, after exam-
ination, he was sent by rescue unit to the hospital
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with a severe heart attack. While he was in the hos-
pital he suffered another heart attack on December
15 or 16, 1975. He remained in this hospital until Jan-
uary 4, 1976, but was unable to return to his regular
work.

Plaintiff’s medical history included a previous
heart attack in July 1974. He had suffered from hy-
pertension since 1945, and had taken medication for
hypertension since 1954. He was also a diabetic.
Plaintiff’s father died as the result of a heart at-
tack. Plaintiff’s mother died from a diabetic condi-
tion, and plaintiff’s brother also has hypertension.

Plaintiff’'s doctor, a cardiologist, testified that if a
person who is normally accustomed to, and capable
of, handling 40 to 50 pounds lifted double that
weight, the additional weight could be responsible
for precipitating a heart attack. A cardiologist for
the defendant testified that if the carrying of the ad-
ditional weight was an unusual exertion for the
plaintiff it might be a contributing factor, but that if
the exertion was what he normally performed it
would not be. He thought that there was probably
more than a single factor involved, and that plain-
tiff’s preexisting physical and heart condition was
most important. The cold and windy weather may
also have been a precipitating factor as well. Plain-
tiff’s doctor could recall no specific mention of the
lifting incident until sometime in March 1976, nor do
the medical records of the hospital reflect any men-
tion of a lifting incident or excessive strain. Neither
doctor had any personal knowledge of the weight of
the sample bags.

The Workmen’s Compensation Court, at the initial
hearing and on rehearing, found that plaintiff had
failed to maintain the burden of proving that the
heart attack and resulting disabilities were the re-
sult of an accident and injury arising out of and in
the course of his employment by the defendant, and
dismissed plaintiff’s petition.
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Plaintiff contends that the Workmen’s Compensa-
tion Court erred in failing to find that his heart at-
tack was a direct result of carrying the sample bags
on December 11, 1975, and in failing to find that the
injury arose out of and in the course of his employ-
ment by the defendant.

Under the Nebraska Workmen’s Compensation
Act, the claimant has the burden of proof to estab-
lish by a preponderance of the evidence that an un-
expected or unforeseen injury was in fact caused by
the employment. There is no presumption from the
mere occurrence of such unexpected or unforeseen
injury that the injury was in fact caused by the em-
ployment. The terms ‘‘injury’’ and ‘‘personal injur-
ies’”’ do not include disability or death due to natural
causes but occurring while the employee is at work,
nor an injury, disability, or death that is the result of
a natural progression of any preexisting condition.
§ 48-151(2) and (4), R. R. S. 1943.

In myocardial infarction cases the issue is whether
the injury arises out of and in the course of employ-
ment and that issue must be determined by the facts
of each case. There is no fixed formula by which
the question may be resolved. Reis v. Douglas
County Hospital, 193 Neb. 542, 227 N. W. 24 879. In
the ‘“‘heart cases’’ the problem is causation, and
whether the injury is the result of personal rather
than employment risk. The presence of a preexist-
ing disease or condition enhances the degree of proof
required to establish that the injury arose out of and
in the course of employment. Brokaw v. Robinson,
183 Neb. 760, 164 N. W. 2d 461.

Obviously issues of causation are for determina-
tion by the fact finder. Under section 48-185, R. S.
Supp., 1976, the findings of fact made by the Nebras-
ka Workmen’s Compensation Court after rehearing
have the same force and effect as a jury verdict in a
civil case. We have consistently held that the ver-
dict of a jury, even when the evidence is contradic-
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tory, will not be set aside on appeal unless clearly
wrong. Moser v. Jeffrey, 194 Neb. 132, 231 N. W. 2d
106. We now hold that the findings of fact made by
the Nebraska Workmen’s Compensation Court after
rehearing will not be set aside on appeal unless
clearly wrong.

In testing the sufficiency of evidence to support
findings of fact made by the Workmen’s Compensa-
tion Court after rehearing, the evidence must be
considered in the light most favorable to the suc-
cessful party. Every controverted fact must be re-
solved in his favor, and he should have the benefit of
every inference that can reasonably be drawn there-
from. Salinas v. Cyprus Industrial Minerals Co., 197
Neb. 198, 247 N. W. 2d 451.

The findings of fact of the Workmen’s Compensa-
tion Court are not clearly wrong. Instead the evi-
dence is clearly sufficient to support the findings
and action of the Workmen’s Compensation Court.

AFFIRMED.

SPENCER, J., concurs in the result.

STATE OF NEBRASKA, APPELLEE, V. WILLIAM HOLTHAUS,
APPELLANT.
254 N. W. 2d 95

Filed June 1, 1977. No. 41139.

Appeal from the District Court for Lancaster
County: DaLE E. FARRNBRUCH, Judge. Affirmed.

Donald L. Marti, for appellant.

Paul L. Douglas, Attorney General, and J. Kirk
Brown, for appellee.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCown, CLiNnTON, BRODKEY, and WHITE, JJ.
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PER CURIAM.

Defendant pled guilty to a felony charge of issuing
an insufficient fund check with intent to defraud.
§ 28-1213, R. R. S. 1943. He was sentenced to a term
of 18 months to 5 years in the Nebraska Penal and
Correctional Complex. On this appeal he urges that
the sentence is excessive and that he should have
been placed on probation as this is his first convic-
tion.

We have very carefully read the arraignment pro-
ceeding and the presentence investigation report.
Defendant was first charged with obtaining money
under false pretenses. § 28-1207, R. R. S. 1943. He
pled not guilty to that charge. Both charges arose
out of the same essential facts. After the plea of
guilty to the check charge, the false pretense charge
was dismissed.

It will serve no purpose to outline the details of the
devious scheme by which the fraud was accomplished.
However, it involved the use of an innocent third
party as a tool and was obviously coldly calculated.
As a result of his actions he fraudulently obtained
$16,000. With the proceeds he bought a Ferrari auto-
mobile, which he then sold, and thereafter fled to
Canada where he was apprehended.

He urges that he has reformed and is desirous of
making restitution for this and other lesser frauds.
The trial judge observed the defendant and heard his
protestation of reform and was in the best position to
make a judgment on his sincerity. The crime and
the conditions of its commitment seem to merit the
punishment imposed.

AFFIRMED.
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ELLSWORTH A. CLYDE, ALSO KNOWN AS ELsWORTH CLYDE,
ET AL., APPELLANTS, V. LLOYD BUCHFINCK, ADMINISTRATOR
WITH THE WILL ANNEXED OF THE ESTATE OF ELIZABETH
K. EVANS, DECEASED, ET AL., APPELLEES.

ALVINA AVERY, APPELLANT, V. LLOYD BUCHFINCK,
ADMINISTRATOR WITH THE WILL ANNEXED OF THE
EsTATE oF ELIZABETH K. EVANS,
DECEASED, ET AL., APPELLEES.

254 N. W. 2d 393

Filed June 8, 1977. Nos. 40839, 40840.

1. Pleadings: Demurrer. A general demurrer tests the substantive
legal rights of the parties upon admitted facts including proper and
reasonable inferences of law and fact which may be drawn from
the facts which are well pleaded. A petition is sufficient if from the
statement of facts set forth therein the law entitles the plaintiff to
recover.

: . A demurrer reaches only defects which appear on

the face of the petition, and admits all allegations of fact which are

relevant, material, and well pleaded, but does not admit the plead-
er’s conclusions of law.

: . A demurrer reaches an instrument filed with the
petition and made a part thereof, but does not admit any construc-
tion placed on any instrument pleaded and set forth in the petition.

4. Pleadings: Demurrer: dJudgments. When a demurrer is inter-
posed stating several grounds, the trial court should, when sustain-
ing the demurrer, specify the grounds upon which it is sustained, so
that this court will be informed in regard to where the complaint is
deficient.

Appeals from the District Court for Grant County:
HucgH STtuarT, Judge. Reversed and remanded.

Mingus & Mingus and Luebs, Tracy, Dowding,
Beltzer & Leininger, for appellants.

Reddish, Curtiss & Moravek, for appellees.

Heard before WHiTE, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, BRODKEY, and WHITE, JJ.

BRODKEY, J.
These are appeals from District Court determina-
tions in two separate cases, which have been consoli-
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dated on appeal. In both cases plaintiffs sought to
establish rights in personal and mixed property un-
der a will. The District Court sustained demurrers
to the petitions, and dismissed them without preju-
dice. Plaintiffs have appealed, contending that it
was error to sustain the demurrers and dismiss the
petitions; and that procedural irregularities oc-
curred in regard to the disposition of the demurrers.
We reverse and remand for further proceedings.

For the purpose of simplification and clarification,
the two cases involved in this appeal will be referred
to as ‘“Clyde’’ and ‘‘Avery.’”’ Although both cases
raise similar issues on appeal, there are differences
between them, and we will, therefore, set out the
facts in each case separately. _

Plaintiffs and appellants in the Clyde case are five
grandchildren of Alven Evans, who seek to establish
rights in certain mixed and personal property under
the will of Alven Evans, which was admitted to pro-
bate on June 10, 1940. At the time of his death, Al-
ven Evans was survived by his wife, Elizabeth K.,
and five children, Darwin Evans, Alta Dykes, Zena
Clyde, Emmerson Evans, and Tyndell Evans. Two
of these children, Alta Dykes and Zena Clyde, died
in 1946 and 1965 respectively, predeceasing their
mother, Elizabeth K. Evans. The plaintiffs and ap-
pellants in this case are the five children of Zena
Clyde.

Elizabeth K. Evans died in 1972, leaving a will
which left her property to her children who survived
her. Subsequently, Emmerson Evans and Tyndell
Evans died in 1973. Both these children left heirs,
who are defendants in this case. Lloyd Buchfinck,
the current special administrator of the estate of
Elizabeth K. Evans, and Leroy Evans, who was ini-
tially the administrator of that estate, are also
named defendants, as were also Darwin Evans, the
only living child of Alven and Elizabeth K. Evans,
and Nedra Higgins, the daughter of Alta Dykes.
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Subsequent to the death of Elizabeth K. Evans in
1972, plaintiffs filed a petition in the District Court
for Grant County on August 6, 1974, alleging three
causes of action. The petition sets forth the identity
and relationship of the parties, and alleges that Al-
ven Evans executed a will, which was admitted to
probate in 1940. A copy of this will is attached to the
petition, and made a part thereof.

In the first cause of action, plaintiffs allege that by
virtue of the will of Alven Evans, Elizabeth K.
Evans became ‘‘possessed of a life estate with the
power of disposition for her personal use and enjoy-
ment, for full and adequate valuable consideration,
that any of said property remaining including ac-
cumulations therefrom, not disposed of for full, ade-
quate valuable consideration by the said Elizabeth
K. Evans, at the time of her death became the prop-
erty of the five children’’ of Alven Evans. It is fur-
ther alleged that all the personal and mixed prop-
erty in the possession of Elizabeth K. Evans at the
time of her death had belonged to Alven Evans at
the time of his death, or constituted accumulations,
therefrom. A list of this property is attached as an
exhibit to the petition. F'inally, in the first cause of
action, the petition alleges that Lloyd Buchfinck, ad-
ministrator of the estate of Elizabeth K. Evans, has
refused to recognize the claim of the plaintiffs under
the will of Alven Evans; has wrongfully disposed of
some of the property by the wrongful payment of
taxes; has refused to request any instruction from a
court in regard to his duties; and has fraudulently
conspired with others to deny the rights of the plain-
tiffs.

In the second and third causes of action, plaintiffs
repeat most of the allegations of the first cause, and
further allege that Elizabeth K. Evans, both prior to
and subsequent to the execution of the will of Alven
Evans, was fully informed that she was to take
charge of the property of Alven Evans and run
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his ranch; and that upon her death all that property
and accumulations therefrom were to be divided
among the five children of Alven and Elizabeth K. .
Evans, or among the heirs of those children. It is
further alleged that Elizabeth K. Evans accepted
this trust.

Plaintiffs pray that the District Court impose a
trust upon the property described in the petition in
favor of the plaintiffs and other owners of the prop-
erty; that the administrator of the estate of Eliza-
beth K. Evans be ordered to account for all property
coming into his hands; and that judgment be ren-
dered against him for all property he had wrongfully
disposed of.

On September 9, 1974, certain of the defendants
filed a demurrer to the petition on the ground that it
did not state a cause of action. Hearing was had on
the demurrer on January 23, 1975, but no ruling
thereon was made until December 18, 1975, on which
date the District Court sustained the demurrer.
Plaintiffs then filed a motion for new trial, moving
to vacate the decision sustaining the demurrer. In
their motion, plaintiffs contended that the sustaining
of the demurrer was in effect a grant of summary
judgment, which was improper; that the court erred
in failing to set out the specific grounds upon which
the demurrer was based; that the court erred in fail-
ing to allow plaintiffs to amend their pleadings; and
that the decision to sustain the demurrer was con-
trary to the law and the evidence, and constituted an
abuse of discretion on the part of the trial court. In
their motion, plaintiffs requested that the trial court
set out the specific reasons for the sustaining ‘of the
demurrer, and that they be given the right to amend
their petition. Plaintiffs did not, however, tender a
proposed amended petition.

While plaintiff’s motion for new trial was pending,
the defendants moved to dismiss the petition. The
trial court overruled plaintiffs’ motion for new trial
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and dismissed the petition without prejudice. Plain-
tiffs filed a second motion for new trial, moving the
court to vacate the dismissal of the action, but this
motion was never ruled on by the trial court. Plain-
tiffs then appealed to this court.

The sole plaintiff in the Avery case is Alvina
Avery, a grandchild of Alven Evans, and a child of
Zena Clyde. The defendants are Lloyd Buchfinck
and Leroy Evans, as current and former adminis-
trators of the estate of Elizabeth K. Evans, and as
individuals. In the petition, as amended, plaintiff
alleges that Elizabeth K. Evans had no property of
her own at the time of her death, and that all prop-
erty in her possession was trust property acquired
under the will of Alven Evans. The allegations in
regard to the will of Alven Evans in this case are
similar to those in the Clyde case. Plaintiff alleges
that the two defendants have wrongfully and torti-
ously taken and detained mixed and personal prop-
erty in the possession of Elizabeth K. Evans at the
time of her death, and have disposed of that prop-
erty in November 1973. It is further alleged that the
defendants have taken charge of certain real estate
which constituted earnings from the Evan’'s Ranch
operation, and that they have denied plaintiff and
other rightful owners possession of that real estate.
Plaintiff prays for money damages against the de-
fendants.

In December 1974, defendants filed a demurrer to
the amended petition on the following grounds: (1)
There was another action pending between the same
parties for the same cause; (2) there was a defect of
parties defendant; and (3) the amended petition did
not state facts sufficient to constitute a cause of ac-
tion. The proceedings thereafter were similar to
those in the Clyde case. The demurrer was sus-
tained in December 1975. Plaintiff filed a motion for
new trial, moving to vacate the decision to sustain
the demurrer, and defendants moved to dismiss the
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petition. The trial court sustained the motion to dis-
miss and overruled the motion for new trial. Plain-
tiff filed a second motion for new trial, but no ruling
was made thereon.

At the time the trial court dismissed the petitions
in both cases, it made the following statements:
“The demurrers were sustained upon several
grounds, among which were that it was the Court’s
opinion that amendment was not a practical or a vi-
able alternative; and for that reason the trial docket
sheet entered by the Court dismissed the action.
* * * Therefore, with the lack of amendment, or the
lack of tender of an amendment, and the multiple
reasons for sustaining the demurrer, I feel now that
the case should be dismissed, and they are therefore
dismissed without prejudice.”” At no time did the
trial court specify its reasons for sustaining the de-
murrer in either case.

The assignments of error by appellants in both
cases are the same. The appellants first contend
that the sustaining of the demurrers and the dismiss-
al of the petitions were contrary to law and there-
fore erroneous. Secondly, appellants contend that
the procedure followed in sustaining the demurrers
was contrary to law, stating that (1) the arguments
pertaining to the demurrers were analogous to ones
for summary judgment, and were not directed to the
allegations of the demurrers themselves; (2) the
District Court erred in failing to inform the plaintiffs
of the grounds upon which the demurrers were sus-
tained: (3) the District Court erred in not allowing
plaintiffs to amend their petitions; (4) it was error
to dismiss the petitions without granting plaintiffs
the opportunity to amend their petitions; and (5) the
District Court erred in not ruling on plaintiffs’ mo-
tions for new trial filed subsequent to the dismissal
of the petitions.

The rules in regard to demurrers are well settled
in this state. Section 25-806, R. R. S. 1943, sets forth



592 NEBRASKA REPORTS [VoL. 198

Clyde v. Buchfinck

the grounds for demurrers, including the ground
that ‘‘the petition does not state facts sufficient to
constitute a cause of action.”” A demurrer on this
ground is regarded as a general demurrer, which
‘‘tests the substantive legal rights of the parties
upon admitted facts including proper and reasonable
inferences of law and fact which may be drawn from
the facts which are pleaded. A petition is sufficient
if from the statement of facts set forth therein the
law entitles the plaintiff to recover.”” Lee v. Brod-
beck, 196 Neb. 393, 243 N. W. 2d 331 (1976). See, al-
so, Kuester v. State, 191 Neb. 680, 217 N. W. 24 180
(1974); Martindale v. State, 181 Neb. 64, 147 N. W. 24
6 (1966). A demurrer reaches only defects which
appear on the face of the petition, and admits all al-
legations of fact which are relevant, material, and
well pleaded, but does not admit the pleader’s con-
clusions of law. Johnsen v. Parks, 189 Neb. 712, 204
N. W. 2d 804 (1973); First National Bank v. Morgan,
172 Neb. 849, 112 N. W. 2d 26 (1961).

A demurrer reaches an instrument filed with the
petition and made a part thereof, but does not admit
any construction placed on any instrument pleaded
and set forth in the petition. See, Prucha v. Depart-
ment of Motor Vehicles, 172 Neb. 415, 110 N. W. 2d 75
(1961); Valentine Oil Co. v. Powers, 157 Neb. 71, 59
N. W. 2d 150 (1953); 61 Am. Jur. 2d, Pleading, §§ 276,
280, pp. 685, 690, 71 C. J. S., Pleading, §§ 257, 261, pp.
502, 530. Therefore, in determining whether a de-
murrer should be sustained, the trial court may con-
strue an instrument made a part of the petition. See
Koehn v. Union Fire Ins. Co., 152 Neb. 254, 40 N. W.
2d 874 (1950).

An examination of the petitions in the present
cases indicates that plaintiffs’ claims to an interest
in the property in question are grounded upon an in-
terpretation of the will of Alven Evans. In their
briefs on appeal, the parties set forth extended ar-
guments in regard to the construction of the will of
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Alven Evans, and in effect urge this court to con-
strue that will. On the record presented in these
cases, however, we decline to construe the will, and
remand the case for further proceedings for the fol-
lowing reasons.

In the Clyde case, defendants do not contend that
plaintiffs have not set out sufficient facts in their pe-
tition to permit construction of a will and imposition
of a trust. See, generally, 96 C. J. S., Wills, § 1090, p.
770. Instead, defendants contend that examination
of the will of Alven Evans shows that plaintiffs have
no interest in the property in question, particularly
in any accumulations from the personal property
Elizabeth K. Evans received from her husband upon
his death. Defendants’ objection to the petition in
Clyde, therefore, is essentially that plaintiffs’ inter-
pretation of the will is erroneous. The same conten-
tion is set forth in the Avery case, and in addition de-
fendants argue that a cause of action for conversion
or wrongful detention of property cannot lie against
the administrators of the estate of Elizabeth K.
Evans.

The difficulty this court faces in these cases is that
the record does not show the trial court’s reasons for
sustaining the demurrers. There is no indication
that the trial court in fact construed the will of Alven
Evans and determined that plaintiffs have no inter-
est in the property in question under that will. At
the time the trial court dismissed the petitions in
both cases, it stated that the demurrers were sus-
tained on ‘‘several grounds,’’ and for ‘‘multiple rea-
sons.”’ The trial court apparently considered the de-
murrers in both cases at the same time, and did not
state its specific reasons for sustaining each de-
murrer in each case. The demurrer in the Avery
case was made on several grounds, but which
ground the trial court relied on is not shown by the
record. Although the only ground for demurrer in
the Clyde case was that the petition failed to state a
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cause of action, defendants advanced more than one
legal theory as to why it failed to state a cause of ac-
tion.

In such circumstances, this court should not in-
dulge in the construction of a will which has not yet
clearly been construed by the trial court. As stated
in In re Linford’s Estate, 116 Utah 21, 207 P. 2d 1033
(1949): ‘“When a demurrer is interposed stating
several grounds, the court should, when sustaining
the demurrer, specify the grounds upon which it is
sustained; otherwise, this court is not informed in
regards wherein the complaint was deficient. We
should not be required to examine all of the grounds
in order to see if one or more were well taken.”” In
this case, plaintiffs requested that the trial court
specify its reasons for sustaining the demurrers.
Part of plaintiffs’ concern was that they did not
know whether the trial court had in fact construed
the will and found that they had no interest in the
property under it, or whether the petitions were de-
fective for other reasons. Plaintiffs’ failure to ten-
der proposed amendments to the petitions is under-
standable when they were uncertain of the grounds
on which the demurrers were sustained. Without
knowing the reasons for the sustaining of the demur-
rers, it is impossible for this court to determine
whether the trial court erred in not granting plain-
tiffs leave to amend their petitions, as was requested
in the alternative in their motions for new trial, and
also in their briefs previously filed in these proceed-
ings.

Therefore, on the record presented, we find it ad-
visable to reverse the judgments and remand the
causes to the District Court. It would be inappropri-
ate for this court to indulge in the construction of a
will where the record does not clearly show that the
trial court has construed it. Although defendants in
Avery attack the petition on several grounds, the
record does not show why the demurrer was sus-
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tained. On remand, the parties and the trial court
can and should establish a clear record in regard to
the issues raised in the cases, including a construc-
tion of the will, so that this court, if it should become
necessary, may review the issues without specula-
tion as to the basis for any decision reached.
REVERSED AND REMANDED.

BosLAUGH, J., dissenting.

It is not clear to me why these cases should be re-
manded to the District Court for further proceed-
ings. I am not aware of any rule of law that pre-
vents this court from deciding these cases upon the
basis of the issues presented by the parties.

The controlling issue appears to be a construction
of the will of Alven Evans, deceased. In general
terms the question is whether the will gave Eliza-
beth K. Evans a life interest with a power of disposi-
tion or an interest in fee simple. This is a question
of law which is argued in the briefs of both parties.

Ordinarily, the reason for decision relied upon by
the trial court does not affect the decision of the case
by this court. In many, if not most, of the cases de-
cided by this court the record does not show the rea-
son for decision upon which the trial court relied. A
judgment will not be reversed if the trial court
reached the right result even though the reason for
decision was erroneous.

The opinion in these cases decides nothing and
subjects the parties to further delay and expense
which is unnecessary. In my opinion the cases
should have been decided upon the issues presented.

CAGLE, INC., A CORPORATION, APPELLANT, V. JERRY L.
SAMMONS, DOING BUSINESS AS JERRY SAMMONS
DRYWALL, ET AL., APPELLEES.

254 N. W. 2d 398

Filed June 8, 1977. No. 40990.

1. Pleadings: Demurrer. A general demurrer tests the substantive
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legal rights of the parties upon admitted facts including proper and
reasonable inferences of law and fact which may be drawn from
the facts which are well pleaded. A petition is sufficient if from
the statement of facts set forth therein the law entitles the plaintiff
to recover.

2. : . A demurrer reaches an instrument filed with the
petition and made a part thereof.

3. Contracts: Bonds: Sureties: Default. A performance bond
guarantees that the contractor will perform the contract, and a la-
bor and material payment bond guarantees that all bills for labor
and materials contracted for and used by the contractor will be
paid by the surety if the contractor defaults.

4. Pleadings: Demurrer. The right to amend a petition after the
sustaining of a demurrer is not absolute, and an application to
amend is addressed to the sound discretion of the trial court. Be-
fore error can be predicated upon the refusal of the trial court to
permit an amendment, the record must show that the ruling of the
trial court was an abuse of discretion.

5. Subrogation. The doctrine of subrogation includes every instance
in which one person pays a debt for which another is primarily lia-
ble, and which in equity and good conscience should have been dis-
charged by the latter, so long as the payment was made under
compulsion or for the protection of some interest or right of the one
making the payment. Subrogation is never awarded to one who is
merely a volunteer in paying the debt of one person to another.

6. Pleadings: Demurrer: Judgments. It generally constitutes an
abuse of discretion to sustain a demurrer without leave to amend
where there is a reasonable possibility that the defect can be cured
by amendment, particularly in the case of an original complaint.

Appeal from the District Court for Douglas Coun-

ty: Patrick W. LyncH, Judge. Reversed and re-
manded.

Thomas F. Hoarty, Jr., of Fraser, Stryker, Veach,
Vaughn & Meusey, for appellant.

Pilcher, Howard & Dustin, for appellees.

Heard before Wuire, C. J., SPENCER, BOSLAUGH,
McCownN, BrRopkEY, and Wurte, JJ., and Kuns, Re-
tired District Judge.

BroDKEY, J.
This is an appeal from a District Court judgment
sustaining a demurrer in an action on a contract and
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a surety bond on the ground that the plaintiff did not
allege facts sufficient to constitute a cause of action
against one of the defendants, the surety. Plaintiff
has appealed, contending that the District Court
erred in sustaining the demurrer and in refusing to
allow plaintiff leave to amend its petition. We re-
verse and remand for further proceedings.

Cagle, Inc., the plaintiff and appellant herein, filed
a petition in the District Court for Douglas County on
February 4, 1976, alleging that it, as a general con-
tractor, entered into a subcontract with Jerry L.
Sammons on August 21, 1975, under the terms of
which Sammons was to complete drywall construc-
tion on a housing project. The petition alleged that
Sammons furnished a performance bond, guaran-
teeing payment for labor and materials utilized by
him in fulfilling the subcontract, and that the bond
obligated Sammons and United States Fidelity &
Guaranty Company (USF&G), the defendants and
appellees herein, to make payments to claimants, as
defined in the bond, for labor and materials used in
performance of the subcontract. The subcontract
and bond were attached to and made a part of the -
petition.

The petition further alleged that Sammons failed
and refused to perform a substantial part of the
work required by the subcontract; failed to pay
costs and expenses incurred in performance of the
subcontract for labor and materials; and failed to
pay costs and expenses for labor and materials
needed to complete his obligations following his
withdrawal from the project. Cagle alleged that
USF&G failed and refused to reimburse plaintiff as
a claimant, as defined in the bond, for ‘‘costs and ex-
penses for labor and material which Plaintiff has
paid, or become obligated to pay’’ as a result of the
breach of the subccntract and bond by Sammons.
Cagle prayed for a judgment of $44,337.16, jointly
and severally, against Sammons and USF&G.
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On March 5, 1976, USF&G demurred to the petition
on the ground that it failed to state facts constituting
a cause of action against USF&G. Hearing was had
on the demurrer of USF&G, and on June 29, 1976, the
trial court sustained the demurrer. In its order, the
trial court stated: ‘‘The court finds as a matter of
law that plaintiff does not qualify as a ‘claimant’ un-
der the bond as set forth in the petition, and, accord-
ingly, that the demurrer should be sustained. The
court further finds by reason thereof that no amend-
ment of the petition in an action on the bond against
said defendant would correct the deficiency or state
a cause of action, and that the action should there-
fore be dismissed as against United States Fidelity
and Guaranty Company.” Cagle’s motion for re-
hearing and new trial was overruled, and it has now
appealed to this court, contending that the District
Court erred in sustaining the demurrer, in dismis-
sing the action against USF&G, and in refusing to al-
low Cagle leave to amend its petition. A

A general demurrer such as the one in this case
‘“tests the substantive legal rights of the parties
upon admitted facts including proper and reasonable
inferences of law and fact which may be drawn from
the facts which are pleaded. A petition is sufficient
if from the statement of facts set forth therein the
law entitles the plaintiff to recover.”” Lee v. Brod-
beck, 196 Neb. 393, 243 N. W. 2d 331 (1976). A de-
murrer reaches an instrument filed with the petition
and made a part thereof. Prucha v. Department of
Motor Vehicles, 172 Neb. 415, 110 N. W. 2d 75 (1961).
Therefore, it was appropriate for the trial court to
refer to the surety bond, which plaintiff attached to
and made a part of its petition, in determining
whether the petition stated a cause of action against
USF&G.

The bond was a ‘‘Subcontract Labor and Material
Bond,”’ and was executed by Sammons as principal
and USF&G as surety. The obligee under the bond
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was Red Oak Housing Agency, which was the owner
of the construction project involved in this case.
USF&G agreed under the bond to bind itself to the
obligee ‘‘for the use and benefit of claimants as
hereinbelow defined, in the amount’’ of $24,000. The
bond defined ‘‘claimant’’ as follows: ‘‘A claimant is
defined as one having a direct contract with the
Principal for labor, material, or both, used or rea-
sonably required for use in the performance of the
contract, * * *.”’ The bond provided that the princi-
pal and surety agreed that every claimant ‘“‘may sue
on this bond for the use of such claimant.”” The trial
court found as a matter of law that the plaintiff, un-
der the facts alleged in its petition, did not qualify as
a claimant under the bond.

Cagle contends that it does qualify as a claimant
under the bond because it had a direct contract with
Sammons for labor or material, or both, as required
in the definition of ‘‘claimant’’ set forth in the bond.
Cagle relies on a provision in the subcontract, which
was made a part of the bond by reference, provid-
ing that in the event of Sammons’ default on the sub-
contract, Cagle was entitled to take over the subcon-
tract and complete the same, and to charge the cost
thereof to Sammons. We do not find this argument
persuasive.

Generally speaking, contractors’ bonds are of two
types: Performance bonds, and labor and material
payment bonds. ‘‘A performance bond gurantees
that the contractor will perform the contract, and
usually provides that if the contractor defaults and
fails to complete the contract, the surety can itself
complete the contract or pay damages up to the
limit of the bond. A labor and material payment
bond guarantees the owner that all bills for labor
and materials contracted for and used by the con-
tractor will be paid by the surety if the contractor
defaults.”” 17 Am. Jur. 2d, Contractors’ Bonds, § 1,
p- 192. A relevant case recognizing this distinction
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is Standard Accident Ins. Co. of Detroit v. Rose, 314
Ky. 233, 234 S. W. 2d 728 (1950). In that case, the
court had to construe a bond which had provisions
almost exactly like those in the bond in this case.
The court found that the provisions of the bond
meant that the surety would guarantee that all bills
for labor or materials contributed for and used by
the contractor would be paid by the surety if the con-
tractor defaulted. The court rejected the argument
that the bond covered all labor and materials used in
completion of the building contract after the con-
tractor defaulted, finding that the bond covered only
labor and materials provided to the contractor while
he was on the job.

The bond in this case is a labor and material bond,
and not a general performance bond. The bond is in
no way ambiguous, and USF&G bound itself only to
pay persons having a direct contract with Sammons
for labor or materials used or reasonably required
for use in the performance of the subcontract. The
general rule is that the ‘‘surety is bound in the man-
ner and to the extent provided in the obligation.”
School District No. 65R of Lincoln County v. Univer-
sal Surety Co., 178 Neb. 746, 135 N. W. 2d 232 (1965).
See, also, W. T. Rawleigh Co. v. Smith, 142 Neb. 527,
7TN. W. 2d 80 (1942).

In this case Cagle did not state facts in its petition
sufficient to state a cause of action against USF&G
as a claimant under the bond. The subcontract pro-
vision permitting Cagle to take over the subcontract
on Sammons’ default and to charge the cost to Sam-
mons does not make Cagle a claimant as defined in
the bond, for in such a situation Cagle would have no
direct contract with Sammons to provide labor or
materials to Sammons. Therefore it was proper for
the District Court to sustain the demurrer on the
ground that the facts, as alleged in the petition, did
not state a cause of action against USF&G. Cagle
did not allege that it had a direct contract with Sam-
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mons to provide labor or materials to Sammons, and
the fact that Cagle could take over the subcontract
on Sammons’ default does not bring Cagle within the
definition of a claimant as set forth in the bond.

The sustaining of a demurrer, however, does not
bring the action to an end. Kohler v. Ford Motor
Co., 187 Neb. 428, 191 N. W. 2d 601 (1971). Section 25-
854, R. R. S. 1943, provides that if ‘‘the demurrer be
sustained, the adverse party may amend, if the de-
fect can be remedied by way of amendment, with or
without costs, as the court in its discretion shall di-
rect.”” The right to amend is not absolute, and an
application to amend is addressed to the sound dis-
cretion of the trial court. Before error can be predi-
cated upon the refusal of the trial court to permit an
amendment, the record must show that the ruling of
the court was an abuse of discretion. Weiner v.
Morgan, 175 Neb. 656, 122 N. W. 2d 871 (1963). In the
present case, when the trial court sustained the de-
murrer, it found no amendment of the petition would
correct its deficiency or state a cause of action, and
dismissed the petition.

Cagle contends that it should have been permitted
to amend its petition because it can allege facts
which will permit recovery on the bond under the
doctrine of subrogation. USF&G contends that sub-
rogation is not available to Cagle. The parties
agree that any person providing labor or materials
to Sammons under a direct contract could sue on the
bond. At issue is whether Cagle can be subrogated
to the claims of persons who provided Sammons la-
bor or materials, and whom Cagle paid after Sam-
mons withdrew from the job. We note that Cagle
did allege in its petition that USF&G had refused to
reimburse it for ‘‘costs and expenses for labor and
material which Plaintiff has paid, or become obli-
gated to pay.’”’” Although this allegation is not spe-
cific, it could very well include payment to persons
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who provided Sammons materials or labor before
Sammons withdrew from the job.

“The doctrine of subrogation includes every in-
stance in which one person pays a debt for which
another is primarily liable, and which in equity and
good conscience should have been discharged by the
latter, so long as the payment was made under com-
pulsion or for the protection of some interest of the
one making the payment and in discharge of an ex-
isting liability.”” Sheridan v. Dudden Implement,
Inc., 174 Neb. 578, 119 N. W. 2d 64 (1962). The doc-
trine applies where a party is compelled to pay the
debt of a third person to protect his own rights or in-
terest, or to save his own property. Luikart v.
Buck, 131 Neb. 866, 270 N. W. 495 (1936); 73 Am. Jur.
2d, Subrogation, § 11, p. 605. The doctrine of subro-
gation is not administered by courts of equity as a
legal right, but the principle is applied to subserve
the ends of justice and to do equity in the particular
case under consideration. It does not rest on con-
tract and no general rule can be laid down which
will afford a test for its application in all cases. The
facts and circumstances of each case determine
whether the doctrine is applicable. Rapp v. Rapp,
173 Neb. 136, 112 N. W. 2d 777 (1962); Jones v.
Rhodes, 162 Neb. 169, 75 N. W. 2d 616 (1956); Equita-
ble Life Assurance Society of the United States v.
Person, 135 Neb. 800, 284 N. W. 260 (1939).

It is well settled, however, that subrogation is
never awarded in equity to one who is merely a vol-
unteer in paying the debt of one person to another.
Sharp v. Citizens Bank of Stanton, 70 Neb. 758, 98 N.
W. 50 (1904); 73 Am. Jur. 2d, Subrogation, § 23, p.
612. A payment of a liability of another by one who
is under no legal or moral obligation to pay the same
does not entitle the volunteer to subrogation in the
absence of an agreement to that effect. Freeport
Motor Cas. Co. v. McKenzie Pontiac, Inc., 171 Neb.
681, 107 N. W. 2d 542 (1961); Scandinavian Mut. Ins.
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Co. v. Chicago B. & Q. R. R. Co., 104 Neb. 258, 177 N.
W. 178 (1920). Ordinarily one seeking subrogation
must plead it and set forth the facts out of which the
right of subrogation arises. 73 Am. Jur. 2d, Subro-
gation, § 140, p. 689.

USF&G contends that the doctrine of subrogation
is not available to Cagle in this case because Cagle
was a volunteer if it paid persons who supplied labor
or materials to Sammons before Sammons withdrew
from the job. The record, at this point, does not sup-
port such a conclusion. The issue raised is whether
Cagle, if it did make payments to persons who sup-
plied labor or materials to Sammons, made such
payments for the protection of its own rights or in-
terest. Luikart v. Buck, supra. As a general con-
tractor in a position where its subcontractor had
withdrawn from the job, Cagle may well have had to
make such payments to protect its own interests in
the project, to enable itself to complete its contract
with the owner, or to prevent liens from being filed
on the property. This court has previously held that
persons may be subrogated to the rights of material-
men in situations analogous to the one allegedly pre-
sented in this case. See Karel v. Basta, 103 Neb.
191, 170 N. W. 891 (1919).

We conclude that it may well be possible for Cagle
to state a cause of action on the bond under the doc-
trine of subrogation if it limits its claim to the value
of payments it made to persons who supplied labor
or materials to Sammons under a direct contract be-
fore Sammons withdrew from the job. Although
Cagle’s petition as filed did not state such a cause of
action due to Cagle’s misinterpretation of the bond
as a performance bond rather than a labor and ma-
terials bond, it should be given an opportunity to
amend its petition and plead subrogation and the
facts out of which the alleged right of subrogation
arises. We note that USF&G complains that Cagle
tendered no proposed amendment in connection with
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its request to amend; however, in light of the trial
court’s finding that no amendment could state a
cause of action, we agree with Cagle that the tender-
ing of an amendment would have been a futile and
useless gesture. The trial court erred in finding that
no amendment of the petition would state a cause of
action. It ‘‘generally constitutes an abuse of discre-
tion to sustain a demurrer without leave to amend
where there is a reasonable possibility that the de-
fect can be cured by amendment, particularly in the
case of an original complaint.” 61 Am. Jur. 24,
Pleading, § 285, p. 695. We feel the ends of justice
will be served in this case by permitting plaintiff to
amend its petition. Therefore we reverse the judg-
ment and remand the cause to the District Court for
further proceedings not inconsistent with this opin-
ion.
REVERSED AND REMANDED.

BosvLaugH, J., dissenting.

The plaintiff’s theory was that it was entitled to re-
cover on the bond because the subcontract with
Sammons was a ‘‘direct contract’’ with Sammons.
The coverage on the bond was limited to laborers or
materialmen who had direct contracts with Sam-
mons.

In my opinion the judgment should have been af-
firmed.

IN RE INTERESTS OF TINA MARIE BAILEY ET AL., CHILDREN
UNDER 18 YEARS OF AGE. STATE OF NEBRASKA, APPELLEE,
V. JULIA ANN BAILEY ET AL., APPELLANTS.

254 N. W. 2d 404

Filed June 8, 1877. No. 40991.

1. Parent and Child: Infants. The natural right of parents to the
custody of their children is not inalienable but is subject to the pub-
lic obligation to protect and preserve the best interests of such chil-
dren.

2. Juvenile Courts: Appeal and Error. Appeals from the Separate
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Juvenile Court in cases brought under Chapter 43, article 2, R. R. S.
1943, are heard de novo upon the record, with weight given to the
findings of fact because the Juvenile Court heard and observed the
witnesses.
3. Juvenile Courts: Evidence. The Juvenile Court is presumed to
disregard irrelevant evidence and the admission of irrelevant evi-
dence is not prejudicial.

: . The strict rules of evidence shall not be applied at
any dispositional hearing. § 43-206.03(4), R. S. Supp., 1976. The
trial court will exercise a sound discretion in determining the rele-
vancy, competency, and admissibility of evidence at such hear-
ings; and its exercise of discretion will be upheld on appeal unless
an abuse of discretion is shown.

Appeal from the Separate Juvenile Court of Doug-
las County: JospEH W. MovLaN, Judge. Affirmed.

John F. Thomas and Joseph S. Daly of Emil
Sodoro Law Offices, and Wesley E. Hauptman, for
appellants.

Donald L. Knowles and Francis T. Belsky, for ap-
pellee.

Heard before WuITE, C. J., SPENCER, BOSLAUGH,
McCownN, BroDKEY, and WHITE, JJ., and Kuns, Re-
tired District Judge.

Kuns, Retired District Judge.

This is an appeal from an order of the Separate
Juvenile Court of Douglas County, Nebraska, termi-
nating the parental rights of Orlo Andrew and Julia
Ann Bailey, the appellants, in their three children,
Tina, Patricia, and Orlo Duane Bailey.

The jurisdiction of the court was invoked by a pe-
tition by the county attorney, alleging that the appel-
lants were unfit parents upon various statutory
grounds and praying for the termination of their pa-
rental rights. The court made an adjudication, find-
ing it had jurisdiction and that the children were de-
pendent and neglected. §§ 43-202(2) and 43-209 (2),
(3), and (4), R. S. Supp., 1976. At a later disposition
hearing, it was ordered that the parental rights be
terminated. The appellants appeal, assigning error




606 NEBRASKA REPORTS [VoL. 198

State v. Bailey

in that the judgment is not supported by the evi-
dence and is contrary to law, and that the trial court
admitted improper evidence. We affirm the judg-
ment of the court.

At the adjudication hearing, the appellants were
shown to be the parents of Tina, born December 23,
1973, Patricia, born October 5, 1974, and Orlo Duane,
born August 26, 1975. After the appellants moved to
Douglas County, Nebraska, they made application
for assistance from various agencies that provided
assistance to needy families. The assistance they
requested was supplied. The father’s employment
was occasional and sporadic, at least partly on ac-
count of his use of alcohol. For this reason, the
family was inspected and investigated frequently
and many witnesses became familiar with their situ-
ation. The witness Kreader, of the Douglas County
child protective services, testified that he had been
in contact with the family from 200 to 250 times,
either by personal visits or by telephone; that he had
visited the family at each of the three residences
they had occupied in Omaha, Nebraska; that he had
observed each household to be consistently in a
filthy condition and, at various times, to be littered
with beer cans, exposed food, and children’s clothing
soiled with dirt, urine, and fecal matter; that the
child, Tina, was frequently clad in dirty clothing and
that her body was unwashed; that the child, Orlo
Duane, was not wearing his medically prescribed or-
thopedic harness; that knives and other items poten-
tially dangerous for children to handle were lying
around within reach of the children; and that the
father was drinking beer on many occasions. Other
welfare workers, home cleaners, a visiting nurse,
and police officers testified to the same general ef-
fect. The appellants made no significant denials of
this testimony.

At the adjudication hearing, exhibit B, a copy of a
letter, a neglect petition, and an order from Tomp-
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kins County, New York, was offered in evidence by
the State. The court overruled objections and re-
ceived the exhibit into evidence. Obviously, the ex-
hibit did not relate to the issue of the neglect of the
children in Douglas County, Nebraska, and it was ir-
relevant at least until the disposition hearing. The
Juvenile Court, however, is presumed to disregard
irrelevant evidence in making the adjudication and
the receipt of the exhibit was not prejudicially er-
roneous. State v. Miller, 189 Neb. 383, 203 N. W. 2d
97.

The right of a parent to retain the custody of chil-
dren is a natural but not an inalienable right; the
public has a paramount obligation to preserve and to
protect the best interests of the children. Rejda v.
Rejda, ante p. 465, 2563 N. W. 2d 295; State v. Tibbs
197 Neb. 236, 248 N. W. 2d 330. It is clear from the
record, and virtually undisputed, that the appellants
were unable or unwilling to recognize and to dis-
charge their parental responsibilities over a sub-
stantial period of time even with appropriate consul-
tation, assistance, and advice. The Juvenile Court
properly found that it had been established by a pre-
ponderance of the evidence that the appellants had
substantially and continuously or repeatedly neg-
lected the children and had refused to give the chil-
dren necessary parental care and protection, thus
bringing them within the terms of section 43-209 (2),
R. S. Supp., 1976.

The appeal in this case is heard de novo upon the
record; this court will give weight to the findings of
fact made by the trial court because it heard and ob-
served the parties and the witnesses. Grant v.
Doeschot, 189 Neb. 121, 201 N. W. 2d 252; State v.
Tibbs, supra; State v. A. H., ante p. 444, 2563 N. W.
2d 283. A review of the entire record shows ample
support for the findings of fact and the adjudication
by the Juvenile Court.

At the dispositional hearing, the trial court re-
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ceived and considered not only exhibit B previously
mentioned, but also a joint report by the probation
officer, child protective caseworker, and foster care
caseworker, which included reports from public
agencies concerning the appellants during the peri-
ods of their residence in New York and Michigan, all
over the objection of the appellants. The court also
received and considered medical and psychiatric re-
ports and evaluations of the appellants. Appellants
urge that their objections should have been sus-
tained and that the exhibits should not have been re-
ceived or considered. Section 43-206.03(4), R. S.
Supp., 1976, provides that strict rules of evidence
shall not be applied at any dispositional hearing.
Under such a statute, the Juvenile Court may exer-
cise a sound discretion in respect to determining the
relevancy, competency, and admissibility of testi-
mony to be considered at a dispositional hearing.
We find no abuse of discretion by the Juvenile Court.
The record shows that the finding of the court that
the best interests of the children required the termi-
nation of parental rights of the appellants was fully
supported by the evidence and was proper. Rejda
v. Rejda, supra.

The judgment of the Separate Juvenile Court both
as to adjudication and disposition of this action is
correct and is affirmed.

AFFIRMED.

HowARD KRAMBECK ET AL., APPELLANTS AND CROSS-
APPELLEES, V. CITY OF GRETNA, APPELLEE
AND CROSS-APPELLANT.
254 N. W. 2d 691

Filed June 8, 1977. No. 40997.

1. Statutes: Condemnation: Property: Damages. Under section
76-705, R. R. 8. 1943, if any condemner shall have taken or dam-
aged property for public use without instituting condemnation pro-
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ceedings, the condemnee, in addition to any other available rem-
edy, may file a petition with the county judge of the county where
the property or some part thereof is situated to have the damages
ascertained and determined.

2. Statutes: Contracts: Limitations of Actions. Section 25-206, R. R.
S. 1943, provides that an action upon a contract, not in writing, ex-
pressed or implied, or an action upon a liability created by statute,
other than a forfeiture or penalty, can only be brought within 4
years.

3. Statutes: Equity: Limitations of Actions. Section 25-202, R. R. S.
1943, provides that an action for the recovery of the title or posses-
sion of lands, tenements, or hereditaments, or for the foreclosure of
mortgages thereon, can only be brought within 10 years after the
cause of action shall have accrued.

4. Condemnation: Property: Damages. Inverse condemnation is
analogous to an action by a private landowner against another pri-
vate individual or entity to recover the title to or possession of prop-
erty. While the property owner cannot compel the return of the
taken property, because of the eminent domain power of the con-
demner, he has a constitutional right, as a substitute, to just com-
pensation for what was taken.

5. Condemnation: Eminent Domain: Damages: Limitations of Ac-
tions. Where a party having a lawful right to enter and take lands
by eminent domain for public use by paying just compensation
therefor does not enter in conformity to law, but the owner waives
this feature and treats it as if the law had been followed, with only
the question of compensation to be settled, then the law of com-
pensation under eminent domain applies. It is as if condemnation
proceedings were begun and not yet completed. In such cases the
action for just compensation is not barred except by adverse pos-
session of the land taken for 10 years, the requisite period to estab-
lish title by prescription.

Appeal from the District Court for Sarpy County:
RonNnaLD E. REaGaN, Judge. Reversed and remanded.

Peterson, Bowman, Coffman & Larsen, for appel-
lants.

Hosford & Hosford, for appellee.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCowN, BroDKEY, and WHITE, JJ., and Kuns, Re-
tired District Judge.

WHITE, C. J.
This case involves an inverse condemnation pro-
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ceeding brought by the plaintiffs, Howard Krambeck
and James Schram, owners of real estate in Sarpy
County, Nebraska, against the defendant, City of
Gretna. The plaintiffs alleged in their petition that
the defendant appropriated certain of the plaintiffs’
land to public use by causing effluent from a sewer-
age treatment plant to flow across the plaintiffs’
land.

Following the filing of the plaintiffs’ petition, the
county court of Sarpy County appointed three free-
holders of the county to serve as appraisers in the
case. The appraisers viewed the plaintiffs’ land and
held a hearing for all interested parties. On July 11,
1975, the appraisers filed their report with the county
court, assessing damages suffered by the plaintiffs
at $30,000.

The defendant appealed the determination of the
appraisers to the District Court. The plaintiffs filed
a motion to dismiss the appeal, a petition on appeal,
and an amended petition. The amended petition al-
leged the date of the original taking to be September
12, 1967. Thereafter the defendant filed a demurrer,
alleging that the plaintiffs’ cause of action was
barred by the statute of limitations. On July 12,
1976, the District Court entered an order finding that
the applicable statute of limitations on an action of
condemnation, when instituted by a condemnee was
a period of 4 years and sustained the demurrer.
Plaintiffs were granted leave to amend their peti-
tion, but elected to stand on it, and the petition was
dismissed. This appeal followed. We reverse the
judgment of the District Court.

The factual background of this lltlgatlon is as fol-
lows: The plaintiffs are owners as tenants in com-
mon of land located approximately 1% miles west of
the City of Gretna, Nebraska. A depression runs
across their land in approximately an east-west di-
rection. At the west edge of the City of Gretna, a
new sewerage plant was constructed and went into
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operation after September 1967. This plant dis-
charges treated effluent from a concrete culvert ap-
proximately 300 yards west of the treatment plant
into the depression which crosses the plaintiffs’ land.
The plaintiffs contended that after September 1967,
there was a continuous flow through the depression
resulting in substantial erosion. In addition, there
have been times when untreated sewage has been
discharged, causing nauseous and offensive odors in
the vicinity of the plaintiffs’ land.

The plaintiffs’ action was brought under section
76-705, R. R. S. 1943, which provides: “If any con-
demner shall have taken or damaged property for
public use without instituting condemnation proceed-
ings, the condemnee, in addition to any other availa-
ble remedy, may file a petition with the county
judge of the county where the property or some part
thereof is situated to have the damages ascertained
and determined.”

The sole issue on appeal is a determination of the
applicable statute of limitations to an inverse con-
demnation proceeding. The eminent domain stat-
utes, sections 76-701 et seq., R. R. S. 1943, do not pro-
vide a special statute of limitations. ‘‘Where the
statute provides a remedy and fixes the time within
which the owner must move, a failure to move
within such period is ordinarily a complete defense.
In the absence of special statutory provisions regu-
lating the time within which an owner must pursue
his remedy, the time prescribed by the general stat-
utes of limitations will ordinarily apply * * *.”’ 30 C.
J. S., Eminent Domain, § 415, p. 528.

The plaintiffs contend that the applicable statute
of limitations is the 10-year period found in section
25-202, R. R. 8. 1943, and that it was error for the
District Court to sustain the defendant’s demurrer.
The defendant contends that the 4-year statute of
limitations found in section 25-206, R. R. S. 1943, is
applicable and that plaintiffs’ claim for damages
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was thus barred and the demurrer properly sus-
tained by the District Court.

Section 25-206, R. R. S. 1943, provides: ‘‘An action
upon a contract, not in writing, expressed or im-
plied, or an action upon a liability created by stat-
ute, other than a forfeiture or penalty, can only be
brought within four years.”” (Emphasis supplied.)
The defendant draws our attention specifically to the
emphasized language.

Article I, section 21, of the Constitution of the State
of Nebraska, provides: ‘‘The property of no person
shall be taken or damaged for public use without
just compensation therefor.”” This provision is the
basis of the plaintiffs’ cause of action against the de-
fendant. The defendant’s liability is not a statutori-
ly created one, but a constitutional one. See Deitloff
v. City of Norfolk, 183 Neb. 648, 163 N. W. 2d 586
(1968). The eminent domain statutes, sections 76-
701 et seq., R. R. S. 1943, are procedural and them-
selves create no substantive liabilities.

The defendant argues that as a result of the plain-
tiffs having brought this action, it has incurred ‘‘lia-
bility created by statute’’ in that, as the condemner
in the inverse condemnation proceeding it is re-
quired to pay various costs of the action, e.g., ap-
praisers’ fees (§ 76-723, R. R. S. 1943), and court
costs on any appeal by a condemner (§ 76-720, R. R.
S. 1943). These costs, it contends, are liabilities
created by statute and thus section 25-206, R. R. S.
1943, by its terms is applicable. The costs required
of a condemner under the provisions of section 76-
720, R. R. S. 1943, are totally irrelevant to a determi-
nation of the applicable statute of limitations for an
inverse condemnation action. While from the de-
fendant’s viewpoint these are liabilities incurred as
a result of the statutory provisions, they are not lia-
bilities created by statute as contemplated by sec-
tion 25-202, R. R. S. 1943. This contention is without
merit.
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Section 25-202, R. R. S. 1943, in relevant part pro-
vides: ‘‘An action for the recovery of the title or
possession of lands, tenements of hereditaments, or
for the foreclosure of mortgages thereon, can only
be brought within ten years after the cause of action
shall have accrued.”’

In Dawson County Irr. Co. v. Stuart, 142 Neb. 428,
6 N. W. 2d 602, on rehearing, 142 Neb. 435, 8 N. W. 2d
507 (1942), plaintiff, a public body, brought an action
in equity against the defendants, private landown-
ers, to quiet title to an easement across defendants’
land upon which an irrigation ditch had been con-
structed. Defendants denied the right of plaintiff to
the easement and sought damages. The trial court
quieted title to the easement in plaintiff and
awarded damages to the defendants. On appeal,
plaintiff claimed that the statute of limitations
barred defendants’ right to damages. Plaintiff con-
tended that it had obtained a prescriptive right to
the easement by adverse possession for 10 years or
more. This court, on appeal, reversed the award by
the trial court of damages to the defendants, finding
that plaintiff had obtained prescriptive rights to the
easement. On rehearing, this court vacated its first
opinion and affirmed the decision of the trial court.
This court found, on rehearing, that there was no
evidence in the record to support plaintiff’s claim of
prescriptive title. This court also found that the
trial court’s decree, quieting title in plaintiff, was
not based on a prescriptive right, but on the theory
of equitable enforcement of the statutory condemna-
tion law. We held: ‘‘Where a party having a lawful
right to enter and take lands by eminent domain for
public use by paying just compensation therefor
does not enter in conformity to law, but the owner
waives this feature and treats it as if the law had
been followed, with only the question of compensa-
tion to be settled, then the law of compensation
under eminent domain applies. It is just as if con-
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demnation proceedings were begun and not yet com-
pleted. In such cases the action for just compensa-
tion is not barred except by adverse possession of
the land taken for ten years, the requisite period to
establish title by prescription.”

Eminent domain is defined generally as the power
of the nation or a state, or authorized public agency,
to take or to authorize the taking of private property
for a public use without the owner’s consent, condi-
tioned upon the payment of just compensation. 26
Am. Jur. 2d, Eminent Domain, § 1, p. 638. ‘‘ ‘In-
verse condemnation’ has been characterized as an
action or eminent domain proceeding initiated by
the property owner rather than the condemnor, and
has been deemed to be available where private prop-
erty has been actually taken for public use without
formal condemnation proceedings and where it ap-
pears that there is no intention or willingness of the
taker to bring such proceedings.’”’ 27 Am. Jur. 24,
Eminent Domain, § 478, p. 411.

Inverse condemnation is analogous to an action by
a private landowner against another private individ-
ual or entity to recover the title to or possession of
property. While the property owner cannot compel
the return of the property taken, because of the emi-
nent domain power of the condemner, he has a con-
stitutional right, as a substitute, to just compensa-
tion for what was taken.

We hold that the applicable statute of limitations
for an inverse condemnation proceeding under sec-
tion 76-705, R. R. S. 1943, is the 10-year period found
in section 25-202, R. R. S. 1943. Once the condemner
has obtained a prescriptive right to the interest
taken, it can no longer be compelled via section 76-
705, R. R. S. 1943, to pay damages.

Holding as we do, it follows that the plaintiffs’
cause of action was not barred by the 4-year statute
of limitations, and it was error to sustain the defend-
ant’s demurrer.
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The defendant’s cross-appeal is found to be with-
out merit. What we have already said disposes-of it
and no further discussion is necessary.

The judgment of the District Court is reversed and
the cause remanded for further proceedings in ac-
cordance with this opinion.

REVERSED AND REMANDED.

NANCY A. CASPER, APPELLEE, V. CHARLES T. CASPER,
APPELLANT.
254 N. W. 2d 407

Filed June 8, 1977. No. 41029.

1. Divorce: Incarceration: Parent and Child: Infants. The mere
fact of incarceration is not a sufficient justification for the denial of
the right of visitation even though the same may only be exercised
by visitation at the institution.

2. : : In the determination of custody
and v1sxtatlon matters, the primary concern is the best interests of
the children.

3. Divorce: Incarceration: Parent and Child: Infants: Courts. In
cases involving determination of visitation privileges of a parent
with minor children, findings of a trial court, both as to an evalua-
tion of the evidence and as to the matter of visitation privileges,
will not be disturbed on appeal unless there is a clear abuse of dis-
cretion or the findings are contrary to the evidence. Such findings
are subject to review by this court de novo on the record. ’

Appeal from the District Court for Douglas
County: Lawrence C. KreLL, Judge. Affirmed.

Peter Toll Hoffman, for appellant.
Edna R. Atkins, for appellee.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCownN, CLINTON, BRODKEY, and WHITE, JJ.

WHuITE, C. THOMAS, J.

The respondent Charles T. Casper appeals from
the order of the District Court denying his applica-
tion for an order requiring the petitioner Nancy A.
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O'Tool, formerly Casper, to make available for
transportation to the Nebraska Penal and Correc-
tional Complex the five children of the parties, who
range in age from 9 to 1114 years.

The respondent was convicted of murder in the
commission of a robbery and is serving a life sen-
tence in the complex. See State v. Casper, 192 Neb.
120, 219 N. W. 2d 226.

The parties were divorced after the defendant’s
conviction and sentence. In the decree of November
6, 1974, the court awarded custody of the minor chil-
dren to the petitioner ‘‘subject to reasonable rights
of visitation by the respondent.’’

The petitioner, in response to the respondent’s ap-
plication, requested the visitation rights of the re-
spondent be terminated.

The trial court denied the applications of peti-
tioner and respondent. The respondent appeals.

The respondent was incarcerated in the penal
complex in December 1973 and shortly thereafter, in
February 1974, his children began visiting him. The
visits continued on a monthly or bimonthly basis un-
til November 1975. The petitioner then refused to
take the children to the penal complex and further
refused to make them available to her mother who
had been taking the children when the petitioner did
not.

The respondent asserts here that the visitation
privilege in the decree is meaningless unless his ap-
plication is approved. There is no contention by the
respondent that the petitioner should be responsible
for the transportation of the children or the cost of
such transportation.

The respondent contends that his incarceration is
not an ‘‘exceptional circumstance’’ as would justify
the denial of a right to visitation.

The petitioner and Ronald O’Tool were married on
June 6, 1975. The children of the parties have since
made their home with their mother and her hus-
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band. The respondent is obviously unable to, and
has not, contributed anything to the support of his
children.

The petitioner here argues that the court did not
terminate the respondent’s visitation rights by limit-
ing all visitation to the home of the petitioner and
that such a requirement is reasonable. The require-
ment of visitation in a specified place, in the com-
pany of other persons, may indeed, in a given case,
be reasonable, but each such case assumes a non-
custodial parent free to travel to such place. The
order effectively cuts off the respondent’s visitation
with his children until such time as the order might
be modified or the children are old enough to pro-
vide their own means of transportation.

The mere fact of incarceration is not a sufficient
justification for the denial of the right of visitation
even though the same may be effectively exercised
only by visitation at the institution. M_IL. B v.
W_R_B__ (Mo. App., 1970), 457 S. W. 2d 465; Chad-
wick v. Chadwick, 275 Mich. 226, 266 N. W. 331.

In the determination of custody and visitation
matters, the primary concern is the best interests of
the children. § 42-364, R. S. Supp., 1976; Young v.
Young, 195 Neb. 163, 237 N. W. 24 135.

The question then is, simply, is it in the best inter-
ests of the children that they be allowed to visit the
respondent in the penal complex?

In support of his application, the respondent of-
fered the evidence of the petitioner’s mother, Mrs.
Orville Camden. Mrs. Camden, who frequently
transported the children to the penal complex and
remained with them during the visitation period,
testified that the children seemed anxious to see
their father, talked with him, and appeared not at all
disturbed by the surroundings.

Tim Shea, a psychologist at the penal complex, in
response to the question as to whether ‘‘there is any-
thing in the environment of the visiting area of the
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penitentiary that would unduly disturb or upset chil-
dren visiting there?’’, testified: ‘‘No, nothing that I
can think of. I think it is always difficult for chil-
dren to be away from their parents and to be able to
see their parents again * * *. I think it is very good
for kids really.”” Mr. Shea was of the opinion that
the visitation was of benefit to the children and not
against their best interests. Mr. Shea testified as an
expert and was not personally acquainted with the
Casper children.

The petitioner testified that she met continuing re-
sistance on the part of the two eldest children as the
visitations progressed. Finally she was forced to
tell them that they must accompany their grand-
mother whether they wished to do so or not. The
two elder children expressed the same view in con-
versations with the trial judge.

The petitioner stated that after each visitation the
children’s attitude would deteriorate; and that the
children expressed the view that they were not re-
quired to obey her or her new husband, and that their
father, the respondent, would ‘‘fix that, so they
wouldn’t get any punishment.”” She also stated that
after termination of the visits, their grades and atti-
tudes improved. The petitioner offered the opinion
as to why the respondent wants visitation continued:
“Because I think in a way, he still thinks he is mar-
ried to me and another reason is that he never cared
for the kids in the beginning. There never was any-
thing before the divorce, before he went to prison.
He never had any time for me or the kids.”” (Em-
phasis supplied.)

The petitioner further testified about her aliena-
tion with her mother: ‘‘She was too attached to my
ex-husband’”’ and, at least by inference, suggests
that some of the problems of the children are to be
attributed to her and the respondent.

The trial court, in denying the respondent’s appli-
cation, placed great weight on the difficulty inherent
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in the establishment of the petitioner’s new mar-
riage, the pressure placed on the petitioner and her
husband by the attitudes of the children after visita-
tion, the petitioner’s belief that her mother was con-
tributing to those attitudes, and the court’s feeling
that the institutional setting was against the best in-
terests of the children.

The trial court further indicated that the best in-
terests of the children lay in the establishment of a
stable home environment, free of unsettling influ-
ences, rather than in the continued disruptions the
court felt were caused by the visitations. The trial
court indicated that the visitations were of benefit to
the respondent but not of value or in the best inter-
ests of the children.

In cases involving determination of visitation priv-
ileges of a parent with minor children, findings of a
trial court, both as to an evaluation of the evidence
and as to the matter of visitation privileges, will not
be disturbed on appeal unless there is a clear abuse
of discretion or the findings are contrary to the evi-
dence. Such findings are subject to review by this
court de novo on the record. King v. King, 196 Neb.
289, 242 N. W. 2d 632.

The trial court’s findings are supported by the rec-
ord. We do not find an abuse of discretion in limit-
ing the visitation rights. We do point out that as or-
ders relating to custody and support are open to
change on a proper showing of change of circum-
stances, so is the trial court’s order limiting visita-

tion.
AFFIRMED.

MAaRY HECK, APPELLANT, V. AMERICAN COMMUNITY
STORES, APPELLEE.
254 N. W. 2d 410

Filed June 8, 1977. No. 41033.

1. Inviter and Invitee: Torts: Negligence. There is no liability on
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the part of an inviter owner to protect a customer against hazards
which are known to the customer and are so apparent that he may
reasonably be expected to discover them and be able to protect
himself.

2. : : . The mere fact that an invitee falls at the
entrance of a building where a difference in level is present does
not raise a presumption of negligence.

Appeal from the District Court for Douglas
County: PaTRICK W. LyNCH, Judge. Affirmed.

J. Michael Fitzgerald of Matthews, Kelley, Can-
non & Carpenter, for appellant.

John A. Rickerson of Rickerson & Welch, for ap-
pellee.

Heard before WuHiTE, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

McCown, J.

This is an action for personal injuries which plain-
tiff sustained as the result of a fall in a parking lot
outside the defendant’s store. The jury returned a
verdict for the plaintiff for $36,000. Defendant filed
a motion for judgment notwithstanding the verdict
or, in the alternative, for a new trial. The District
Court sustained the motion for judgment notwith-
standing the verdict and plaintiff has appealed.

At about 10 a.m., on the morning of July 5, 1973,
the 54-year-old plaintiff, Mary Heck, and her hus-
band drove to the defendant’s store at 72nd and
Dodge Streets in Omaha, Nebraska. The store faces
Dodge Street to the south and the parking lot is be-
tween Dodge Street and the store. There is a 6 to 8
foot sidewalk along the south side of defendant’s
store. At the south edge of the sidewalk is a concrete
incline 2.65 feet wide which slopes down approxi-
mately 5 inches at a 19 percent grade to the lower
elevation of the parking lot. The incline has sand-
paper strips in the area in front of the doors of the
store. The parking stalls in the parking area im-
mediately south of the incline each contain a con-
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crete curb or wheel stop approximately 3 feet long
and 5 inches high. The curb stops are held in place
by steel bars 5/8's of an inch in diameter, one at
each end. The curb stops are painted yellow and
yellow diagonal stripes are painted on the incline
every few feet.

Plaintiff and her husband parked their car in the
southeast corner of the parking lot and walked into
the store through the east door. They purchased
groceries which were placed in one sack. Plaintiff,
carrying the sack of groceries and her purse, fol-
lowed her husband out the east door of the store,
turned at an angle to the southeast to go directly to
the car, walked across the sidewalk, and had taken
one step on the incline when she fell forward. Her
left knee struck the steel bolt or bar, which pro-
truded 3/5’s of an inch from the top of the first curb
stop to the east of the east entrance to the store.
Plaintiff shattered her kneecap which was later sur-
gically removed.

The day was warm and dry and there was no
water or artificial substance on the sidewalk or the
incline. Plaintiff had shopped at the store at least
once a week for approximately 5 years and was fa-
miliar with the area. After her fall, plaintiff saw
‘‘little pebbles and twigs and sandy stuff’’ on the in-
cline or slope.

The case was submitted to the jury. The jury re-
turned a verdict for the plaintiff for $36,000. The de-
fendant moved for judgment notwithstanding the
verdict or, in the alternative, for a new trial. The
District Court sustained the motion for judgment
notwithstanding the verdict and entered judgment
for the defendant. Plaintiff has appealed asserting
that the Distriet Court erred in sustaining the motion
for judgment notwithstanding the verdict.

The only specific allegation of defendant’s negli-
gence which was submitted to the jury was that de-
fendant failed to provide for its customers a reason-
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ably safe exit and exitway as required by the Omaha
municipal building code in that the ramp or incline
between the sidewalk and the parking lot had a slope
of 19 percent in violation of the code. Various sec-
tions of the Omaha municipal building code were re-
ceived into evidence over objection by the defend-
ant. The code sections were adaptations of the Na-
tional Building Code. The latest National Building
Code was 1967, and the relevant sections provide:
“601.1 b Exit way means the exit doorway or door-
ways, * * * together with connecting hallways or
stairways, either interior or exterior, or horizontal
exits, by means of which occupants may proceed
safely from a room or space to a street or to an open
space which provides safe access to a street. ***.”

Section 608 provides: ‘‘Ramps used in place of
stairways shall be constructed and enclosed as re-
quired for the stairways displaced. Ramps used in
exits (sic) ways shall have a slope not to exceed 1
foot in 10 feet and shall be provided with nonslip sur-
faces.”

Plaintiff contends that the municipal building code
provisions quoted, which require a 10 percent maxi-
mum slope, applied to the incline or slope involved
here. The chief building inspector for the City of
Omaha testified that the slope involved in this case
was not in an exitway, and that the construction of
the slope or incline here was not in violation of the
building code. The District Court, in granting the
motion for judgment notwithstanding the verdict,
specifically found that the ‘‘evidence relative to the
Omaha Building Code was not applicable to the
slope in question in this case.”” We agree.

The issue then becomes one of whether the evi-
dence was sufficient to go to the jury. Plaintiff ar-
gues that the presence of the protruding steel bar
was sufficient evidence of negligence to take the
case to the jury. The problem here is that there was
a failure of proof as to the cause of plaintiff’s fall
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and a failure of proof that the steel bar had any
causal connection. The plaintiff herself did not
know how or why she fell.

In this case the plaintiff was familiar with the
parking lot and the approaches to the store and had
been for approximately 5 years. The slope or in-
cline was not only known to her, but was open and
obvious to anyone. There is no liability on the part
of an inviter owner to protect a customer against
hazards which are known to the customer and are so
apparent that he may reasonably be expected to dis-
cover them and be able to protect himself. Brandert
v. Scottsbluff Nat. Bank & Trust Co., 194 Neb. 777,
235 N. W. 2d 864; Crawford v. Soennichsen, 175 Neb.
87, 120 N. W. 2d 578.

The owner of premises has a legal duty to exercise
ordinary care to keep the premises reasonably safe
for the use of a business invitee but is not an insurer
of the safety of invitees. The mere fact that an in-
vitee falls at the entrance of a building where a dif-
ference in level is present does not raise a presump-
tion of negligence. Gorman v. World Publishing
Co., 178 Neb. 838, 135 N. W. 2d 868; Whitcomb v.
State Fed. Sav. & Loan Assn., 190 Neb. 26, 205 N. W.
24 652.

The action of the District Court in sustaining the
motion for judgment notwithstanding the verdict
was correct and is affirmed.

: AFFIRMED.

ROBERT NASH, APPELLANT, V. CITY OF NORTH PLATTE,
NEBRASKA, A POLITICAL SUBDIVISION, APPELLEE.
255 N. W. 2d 52

Filed June 8, 1977. No. 41035.

1. Torts: Political Subdivisions: Negligence: Police Officers and
Sheriffs. The Political Subdivisions Tort Claims Act, sections 23-
2401 to 23-2420, R. R. S. 1943, specifically excludes from its provi-
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sions any claim arising in respect to the detention of goods or mer-
chandise by any law enforcement officer. Such an exception does
not and was not intended to bar actions based upon the negligent
destruction, injury, or loss of goods in the possession of a political
subdivision.

2. Bailments: Negligence: Burden of Proof. In an action for the
bailee’s failure to exercise required care whereby bailed property
becomes lost, destroyed, or injured, the plaintiff has the burden of
proving the negligence of the bailee which proximately caused the
loss or injury.

3. Bailments: Negligence: Burden of Proof: Damages. The loss
or injury of bailed property while in the hands of the bailee ordi-
narily creates a presumption of negligence. Generally, the effect
of this rule is not to shift the ultimate burden of proof from bailor to
bailee, but merely to shift the burden of proceeding or going for-
ward with the evidence; the ultimate burden of establishing negli-
gence is on the bailor and remains on him throughout the trial.

Appeal from the District Court for Lincoln
County: HucH StuarT, Judge. Reversed and re-
manded.

Murphy, Pederson & Piccolo and LeRoy Ander-
son, for appellant.

Donald Rowlands, II, of Baskins & Rowlands, for
appellee.

Heard before Wuite, C. J., SPENCER, BosLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

Wuite, C. THoMas, J.

On October 14, 1974, the plaintiff Robert Nash was
the owner of a 1962 Harley-Davidson motorcycle of
the stipulated value, with engine, of $2,400. On that
day a friend of the plaintiff was returning the motor-
cycle to Nash’ home when he was stopped by a po-
lice officer of the defendant City of North Platte, Ne-
braska. The officer discovered that the operator did
not have on his person a valid driver’s license and
was not possessed of a registration for the motor-
cycle. The officer checked with the National Crime
Information Center and was informed by it by tele-
type that the serial number on the motorcycle en-
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gine matched the number of an engine reported
stolen in Tulsa, Oklahoma. The motorcycle was im-
pounded by the officer and placed in a locked,
fenced area in the City of North Platte, Nebraska.
On his return to North Platte, the plaintiff, an em-
ployee of the Union Pacific Railroad, went to the
North Platte police department, secured details of
the impoundment, and proved to the undisputed
satisfaction of the North Platte police department
that the motorcycle engine was purchased from a
dealer in North Platte, and then installed on a mo-
torcycle frame which had previously belonged to the
plaintiff. The parties have conceded that the plain-
tiff was an innocent purchaser of the motorcycle en-
gine. The motorcycle was retained in the posses-
sion of the North Platte police department at its im-
poundment area until January 3, 1975, when the im-
poundment area was broken into and the motorcycle
stolen. The plaintiff filed a claim against the de-
fendant City of North Platte under the Political Sub-
divisions Tort Claims Act and the claim was not
acted on within the statutory period. He then filed
the action for the value of the motorcycle and engine
against the City of North Platte in the county court.
The defendant City of North Platte, by way of an-
swer, alleged first that the claim against the city
was barred by the operation of the Political Subdivi-
sions Tort Claims Act, specifically section 23-2409
(3), R. R. S. 1943. The provisions of this act shall
not apply to: ‘‘(3) Any claim arising in respect to
the assessment or collection of any tax or fee, or the
detention of any goods or merchandise by any law
enforcement officer.”” (Emphasis supplied.) The
defendant, by answer, further alleged that the police
had exercised due care in the impounding and pro-
tection of the plaintiff’s motorcycle. The county
court in its judgment found that the action was
barred by the above-quoted section and dismissed
the plaintiff’s action. The plaintiff appealed to the



626 NEBRASKA REPORTS [VoL. 198

Nash v. City of North Platte

District Court and the county court judgment was af-
firmed. The plaintiff appeals to this court. We re-
verse and remand.

The Political Subdivisions Tort Claims Act of Ne-
braska is modeled after the Federal Tort Claims
Act. Section 23-2409, R. R. S. 1943, is similar to Title
28U. S. C. A,, § 2680(c), which excludes ‘‘any claim
arising in respect of the assessment or collection of
any tax or customs duty, or the detention of any
goods or merchandise by any officer of customs or
excise or any other law enforcement officer.” (Em-
phasis supplied.)

In 2 Jayson, Handling F'ederal Tort Claims, c. 13, §
256.03, p. 9, the author discussed Alliance Assurance
Co. v. United States, 252 F'. 2d 529, and concluded the
court ‘‘drew a distinction between (1) a claim based
upon the detention of goods, which is barred by the
clause; and (2) a claim based upon injury to or loss
of the goods while being detained, which it held was
not barred. The suit was brought for damages for
the negligent loss of a case of English woolens
which, while under inspection for entry into this
country, mysteriously disappeared from the posses-
sion of United States Customs at an official govern-
ment warehouse. * * *

‘““The government argued that the detention of
goods exclusion of Section 2680 (c¢) covers not only a
refusal to deliver goods admittedly in the possession
of customs authorities but also a loss of goods for-
merly in their possession. The court, however, re-
jected this view in these words:

‘“ ‘In theory, at least, in order to detain, one must
possess something to detain. The probable purpose
of the exception was to prohibit actions for conver-
sion arising from a denial by the customs authorities
or other law enforcement agencies of another’s im-
mediate right of dominion or control over goods in
the possession of the authorities. An examination of
the cases in which the exception was asserted re-
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veals that it is normally used to bar actions based
upon the illegal seizure of goods. * * * the exception
does not and was not intended to bar actions based
on the negligent destruction, injury or loss of goods
in the possession or control of the customs authori-
ties * * *.’ ”’ We think the reasoning of the federal
court is sound.

The detention of goods is defined: ‘‘The act of
keeping back or withholding, either accidentally or
by design, a person or thing.”” Black’s Law Diction-
ary (4th Ed.), p. 536. We believe that the definition
does fairly imply that the goods, whether seized il-
legally, or as in this case legally, were required to
be, in the normal course of their detention, ultimate-
ly returned to the person properly entitled to their
possession. We hold that the City of North Platte is
not immune under the terms of the Political Subdivi-
sions Tort Claims Act from liability for failure to re-
turn those goods seized and detained by it.

The rule, however, is not one of absolute liability
on behalf of the city. As in other cases, in an action
for the bailee’s failure to exercise required care
whereby bailed property has become lost, destroyed,
or injured, the plaintiff has the burden of proving the
negligence of the bailee which proximately caused
the loss or injury. Sankey v. Williamsen, 180 Neb.
714, 144 N. W. 2d 429. However, ‘‘loss or injury of
bailed property while in the hands of the bailee ordi-
narily raises a presumption of negligence * * *. * * *
generally, the effect of this * * * rule is not to shift
the ultimate burden of proof from bailor to bailee,
but merely to shift the burden of proceeding or going
forward with the evidence; the ultimate burden of
establishing negligence is on the bailor and remains
on him throughout the trial.”” 8 C. J. 8., Bailments,
§ 50, pp. 518, 522. The county court received evi-
dence concerning the degree of care and the cir-
cumstances surrounding the impoundment. Neither
the county court nor the District Court made a deter-
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mination thereon. In each case the courts found
that the City of North Platte was immune from suit.
We reverse the judgment and remand the cause to
the District Court for a determination on the issue of
whether the City of North Platte exercised the ap-
propriate degree of care in the detention of the plain-
tiff’s motorcycle. .
REVERSED AND REMANDED.

IN RE APPLICATION OF LESLIE M. HUGELMAN, DOING
BUSINESS AS M & L. TRUCKING. LESLIE M. HUGELMAN,
DOING BUSINESS AS M & L TRUCKING, LINCOLN, NEBRASKA,
APPELLEE, V. A & A TRUCKING, INC., ET AL., APPELLEES,
IMPLEADED WITH ROBERT L. WENTZ, DOING BUSINESS
As B & L TrRuckiNGg Co., LINCOLN, NEBRASKA,

ET AL., APPELLANTS.

254 N. W. 2d 412

Filed June 8, 1977. No. 41039.

1. Public Service Commissions: Statutes: Motions, Rules, and Or-
ders. Where the issues before the Public Service Commission are
issues of fact, and the order contains a statement of the basic or un-
derlying facts together with the ultimate facts and the findings of
the commission, the requirement of section 75-134, R. R. S. 1943,
that the order contain a statement of the ‘‘reasoning’’ of the com-
mission is satisfied.

2. Public Service Commissions. The issue of public convenience and
necessity is ordinarily one of fact.

3. Public Service Commissions: Evidence: Motions, Rules, and Or-
ders. Where there is substantial evidence to sustain the order of
the Public Service Commission this court cannot say the order was
unreasonable and arbitrary.

4. Public Service Commissions: Motor Carriers: Administrative
Law. The purpose of the Nebraska Motor Carrier Act was regula-
tion for the public interest. Its purpose was not to stifle legitimate
competition but to foster it.

Appeal from the Nebraska Public Service Com-
mission. Affirmed.

Nelson, Harding, Marchetti, Leonard & Tate and
Bradford & Kistler, for appellants.
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James E. Ryan, for appellee Hugelman.

Heard before WuiTE, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

BosLauagH, J.

This is an appeal from an order of the Public Serv-
ice Commission granting a certificate of public con-
venience and necessity for the following authority to
Leslie M. Hugelman, doing business as M & L
Trucking: “SERVICE AUTHORIZED: Transpor-
tation of feed and feed ingredients, except in special
equipment. TERRITORY AUTHORIZED: (1)
From the plantsites and storage facilities of Ralston-
Purina Co., at or near Omaha, Nebraska and Lin-
coln, Nebraska, to all points in the State, of Nebras-
ka. RESTRICTION: Restricted to traffic originat-
ing at the named origin points.”’

The Ralston Purina Company operates feed mills
in both Omaha and Lincoln, Nebraska. The plants
have no storage capacity for manufactured feed so
the feed is loaded in trucks as it is manufactured.
Trucks are scheduled for specific times so that the
manufacturing process will not be delayed by the
lack of holding facilities. Most of the feed is hauled
from the plants by dealers. On the average there is
less than one truckload per day to be hauled by com-
mercial trucks.

On September 19, 1975, the applicant and Robert
L. Wentz, doing business as B & L Trucking Co., ob-
tained authority from the commission similar to that
granted in this case. The relationship between the
applicant and Wentz was terminated on January 30,
1977. Wentz agreed to buy the applicant’s interest in
the equipment, but the agreement contained no pro-
vision regarding the disposition of the certificate
they had obtained in 1975. Only a part of the consid-
eration due the applicant has been paid.

The protestants are Wentz, now operating as
Wentz Trucking, Lincoln, Nebraska, and Nebraska
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Bulk Transports, Inc., located at Bennet, Nebraska.
The traffic manager for Ralston Purina testified
that Ralston Purina attempted to use Wentz to haul
feed from the plants but he was unable to meet its
schedule. Ralston Purina then asked the applicant
to haul for it and his services have been satisfactory.
The applicant has been doing all the commercial
hauling for both plants.

Nebraska Bulk Transports holds authority that
would permit it to serve the Ralston Purina plants.
It has solicited Ralston Purina in the past but has
not obtained any business from it. Approximately
65 percent of Nebraska Bulk Transport’s trucking
service is dedicated to Archer-Daniels-Midland at
Lincoln, Nebraska.

The protestants contend the order of the commis-
sion should be reversed because it did not contain
the ‘‘reasoning or other authority’’ relied upon by
the commission as required by section 75-134, R. R.
S. 1943, and the evidence does not support the finding
of public convenience and necessity.

The issues in this case were essentially issues of
fact. The protestants concede that the commis-
sion’s order did contain both a statement of basic or
underlying facts and the ultimate facts as required
by section 75-134, R. R. S. 1943. After summarizing
the evidence which was presented at the hearing,
the order states the findings made by the commis-
sion. This amounts to a statement of the ‘‘reason-
ing’’ of the commission in granting the application
and is a substantial compliance with the require-
ments of section 75-134, R. R. S. 1943.

The issue of public convenience and necessity is
ordinarily one of fact. Neylon v. Petersen & Peter-
sen, Inc., 183 Neb. 813, 164 N. W. 2d 452. Where
there is substantial evidence to sustain the commis-
sion’s order this court cannot say the order was un-
reasonable and arbitrary.

The purpose of the Nebraska Motor Carrier Act
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was regulation for the public interest. Its purpose
was not to stifle legitimate competition but to foster
it. Ruan Transport Corp. v. Herman Bros., Inc., 192
Neb. 343, 220 N. W. 2d 245. There is no evidence that
the authority granted in this case will impair or en-
danger the stability of existing carriers. The com-
petitive situation will not be changed, at least at this
time, because the applicant has been furnishing all
the commercial service required by Ralston Purina.

The authority which was granted in this case is of
a very restricted nature. It is a service which must
be performed according to a schedule prescribed by
the shipper but it amounts to less than one truckload
per day. As we view the record, the order of the
commission was not unreasonable or arbitrary and
must be affirmed.

AFFIRMED.

MavyME FOWLER, APPELLEE, v. ELM CREEK STATE BANK,
A CORPORATION, ET AL., APPELLEES, IMPLEADED WITH
RoNALD E. BYCROFT ET AL, APPELLANTS.

CLYDE SMYTH, APPELLEE, V. ELM CREEK STATE BANK, A
CORPORATION, ET AL., APPELLEES, IMPLEADED WITH
RoNaALD E. BYCROFT ET AL., APPELLANTS.

DuaNE FRAZIER, APPELLEE, V. ELM CREEK STATE BANK, A
CORPORATION, ET AL., APPELLEES, IMPLEADED WITH
RonNALD E. BYCROFT ET AL., APPELLANTS.
ADOLPH JAHN, APPELLEE, V. ELM CREEK STATE BANK, A
CORPORATION, ET AL., APPELLEES, IMPLEADED WITH
RonNALD E. BYCROFT ET AL., APPELLANTS.
WIiLLIAM RILEY, BY DONALD ZWINK AS NEXT FRIEND,
APPELLEE, V. ELM CREEK STATE BANK, A
CORPORATION, ET AL., APPELLEES,
IMPLEADED WITH RoNaLD E.

BYCROFT ET AL., APPELLANTS.

254 N. W. 2d 415

Filed June 8, 1977. Nos. 41044, 41045, 41046, 41047, 41048.

1. Corporations: Banks and Banking: Officers and Directors. Cor-
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porate directors may not delegate their responsibilities and are not
excused from liability because they committed some of their duties
to an executive committee or to other individual directors.

2. : : . An individual director cannot escape lia-
bility for fraudulent corporate action taken under authorization af-
firmatively approved by him merely by asserting his ignorance of
facts he had a duty to know and should have known.

3. : Where the duty of knowing facts exists,
1gnorance due to neglect of duty on the part of a director creates
the same liability as actual knowledge and a failure to act thereon.

4. Corporations: Banks and Banking: Officers and Directors:
Fraud. Where fraud is committed by a corporation it is time to
disregard the corporate fiction and hold the persons responsible
therefor in their individual capacities. '

Appeals from the District Court for Buffalo
County: DoNALD H. WEAVER, Judge. Affirmed.

Nye, Hervert & Jorgensen, Ross, Schroeder &
Fritzler, and Richard J. Hove, for appellants.

Donald Loftus of Parker & Grossart, for appellees
Fowler et al.

Heard before Wuite, C. J., SPENCER, BOSLAUGH,
McCown, CLINTON, BRODKEY, and WHITE, JJ.

McCown, J.

Each of the five plaintiffs in these cases was a pur-
chaser of debentures issued by Midstate Insurance
Agency and Management, Inc. In October 1974,
each of the five plaintiffs commenced a separate ac-
tion in the District Court for Buffalo County against
Midstate, the Elm Creek State Bank, and the five in-
dividual defendants, who had been stockholders and
directors of Midstate and Elm Creek State Bank, to
recover for the losses sustained on the debentures,
which had become worthless. The five cases were
consolidated for the purposes of trial and appeal to
this court.

Plaintiffs originally alleged three causes of action,
one sounding in fraud, and the other two based on
violation of the Nebraska Blue Sky Law. The two
causes of action based on the Nebraska Blue Sky
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Law were dismissed because the statute of limita-
tions had run. Plaintiffs were permitted to amend
their petitions by adding an additional cause of ac-
tion alleging negligence on the part of the individual
defendants in fulfilling their corporate duties, which
resulted in the dissipation of assets which consti-
tuted a trust fund for the payment of plaintiffs as
creditors of Midstate.

The Elm Creek State Bank was dismissed on mo-
tion of the Federal Deposit Insurance Corporation
because the bank was in receivership and time for
filing claims against it had passed.

Default judgment was entered against Midstate
Insurance Agency and Management, Inc., for each
plaintiff on the cause of action for fraud. Levies of
execution on the default judgments were returned
unsatisfied.

The case was tried to the court without a jury on
the two causes of action, one for fraud, and the other
for negligent mismanagement and dissipation of cor-
porate assets. The District Court found in favor of
each plaintiff and against all individual defendants
on both causes of action and entered judgment for
each plaintiff for the amount paid for the deben-
tures, plus interest. The individual defendants have
appealed.

In 1967, Midstate Insurance Agency and Manage-
ment, Inc., was organized by Ronald E. Bycroft and
Henry G. Bycroft, two of the five individual defend-
ants, as a holding company to purchase the Elm
Creek State Bank. The bank was purchased in 1967.
The principal asset of Midstate at all times relevent
here was the Elm Creek State Bank. The bank
stock represented approximately 80 percent of the
assets of Midstate, and Midstate owned approxi-
mately 80 percent of all issued shares of stock of
Elm Creek State Bank. Midstate’s main revenue
was from management fees paid to it by the Elm
Creek State Bank, from which funds Midstate paid
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the bank officers and directors their salaries. Other
revenue was earned from insurance and real estate
commissions. Midstate had an income of $5,891 in
1969, slightly less in 1970, and thereafter had losses
of $8,449 in 1971, and $406 in 1972. The Midstate rec-
ords show no dividend income ever received by Mid-
state from the Elm Creek State Bank stock.

In 1970 and thereafter the five individual defend-
ants were the shareholders and directors, or acting
directors, of both the Elm Creek State Bank and
Midstate. There are no records in evidence of any
directors’ meetings of Midstate. The limited
records and the testimony show that all business of
Midstate was conducted by the shareholders, acting
as a board of directors. Shareholders’ meetings of
Midstate and shareholders’ and directors’ meetings
of the ElIm Creek State Bank were, on occasions,
held on the same day in the same place. The Dis-
trict Court found that there was no evidence of a
board of directors of Midstate, but that the five indi-
vidual defendants ‘‘held themselves forth as stock-
holders of a corporation and in addition assumed the
responsibilities of a board of directors.”” The trial
court also found that as early as 1968 the EIm Creek
State Bank and Midstate were treated as one organi-
zation.

The Elm Creek State Bank had not been subject to
criticism by the Department of Banking before its
stock was acquired by Midstate in 1967. From that
time on the bank was criticized on each report of ex-
amination by the department until the bank was
closed by the department and F.D.I.C. in April
1973. The report of examination of the bank’s condi-
tion as of April 14, 1969, showed the adjusted ratio of
capital to assets substantially below average and a
very limited amount of earnings. By 1970 the state
examination showed that the capital account had de-
clined to a ratio of 5.7 percent as against a minimum
9 percent guideline figure set by the department.
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The Department of Banking reported to the direc-
tors of the bank that the adjusted capital account, as
compared to adjusted gross assets, was substantial-
ly less than the generally accepted standard for that
size bank. The 1970 report also showed that loans
subject to adverse comment comprised 6.2 percent
of the loan volume. Delinquent loans represented
7.9 percent of total loans, while delinquent loans in
other banks of that size averaged approximately 2
percent.

In the spring of 1970 the bank had been deficient in
its legal reserve requirements on five business days
in violation of law. At the conclusion of the bank ex-
amination, the bank directors were made aware of
the results of the examination by the examiner, and
the directors assured him that they would put an ad-
ditional $50,000 of new money into the capital ac-
count of the bank. On June 9, 1970, the board voted
to inject $50,000 of new capital before December 31,
1970.

On July 14, 1970, approximately a month later, the
same five individual defendants, acting as the share-
holders of Midstate, voted to issue up to $200,000 in 5-
year debentures maturing July 15, 1975, and bearing
8 percent interest payable January 15 and July 15 of
each year. Although the written record of the meet-
ing contains no additional details, the testimony was
that each of the five defendant shareholders of Mid-
state was empowered to sell the debentures for Mid-
state. In 1970, $25,000 in debentures were sold to
William Riley, $5,000 to Mayme Fowler, and $10,000
to Adolph Jahn. In 1971, Adolph Jahn purchased an
additional $20,000, Clyde Smyth purchased $20,000,
and Duane Frazier purchased $15,000. The final
$5,000 in debentures involved here was purchased by

Adolph Jahn in November of 1972.
~ Meanwhile the financial condition of the Elm
Creek State Bank continued to be criticized by the
banking department for inadequacies of capitaliza-
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tion, loan policies, and statutory violations. The
1971 examination showed loans subject to criticism
constituted 14.7 percent of total loans, more than
double the 1970 percentage, and delinquent loans had
increased to 9.2 percent of total loans. The Depart-
ment of Banking held a meeting with the board of di-
rectors following the examination and discussed the
conditions existing and the need for corrective ac-
tion. By the time of the 1972 examination the situa-
tion was still worse. Statutory violations included
credit extensions to the defendant Ronald E. Bycroft
above maximum allowable limits. Loans subject to
adverse comment had increased to 15.5 percent of
total loans, and in spite of a substantial capital infu-
sion in December 1970, the capital to assets ratio had
dropped to 7 percent.

During the same time frame, funds obtained from
the sale of the Midstate debentures to plaintiffs and
others were being used to alter the apparent finan-
cial condition of the bank. In December 1970, Mid-
state bought 395 shares of the bank stock for $39,500.
In February 1971, Midstate bought two notes from
the bank which had been severely criticized by the
Department of Banking and adversely classified in
the examination reports. The two notes, which had
a face value of $50,000, were bought for $35,000, and
Midstate then wrote the notes off as losses. Deben-
ture funds were also used to pay a note to U. S. Na-
tional Bank of Omaha for funds initially used to pur-
chase the Elm Creek State Bank. Funds were also
used to make a direct deposit to the bank reserve for
losses, to purchase other notes from the bank, and to
pay the salaries of bank officers.

On April 5, 1973, the Elm Creek State Bank was
closed by the Department of Banking and the
Federal Deposit Insurance Corporation. Plaintiffs
had received interest on their debentures through
January 15, 1973, but after the bank closing they
received no further payments of interest or prin-
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cipal, and these actions were begun in October
1974.

The sales of debentures to the plaintiffs were
made by defendants Ronald E. Bycroft or Thomas
H. Neill. In the sales to all but one of the plaintiffs
the defendants Bycroft and Neill represented,
among other things, that the debentures were a
sound investment; that both the Elm Creek State
Bank and Midstate were behind the debentures; and
that the bank was a good sound bank, or was making
money, or was a good solid bank. In at least one
sale plaintiff’s check to pay for the debentures was
made payable to the Elm Creek State Bank. In the
case of the plaintiff William Riley, the testimony
was that Riley was not competent to manage his
own affairs, and that the defendant Ronald E. By-
croft was aware of that fact. There was no testi-
mony as to the specific representations made to
Riley, who appears as plaintiff in this case by his
next friend.

At the conclusion of the trial the District Court
found in favor of each plaintiff and against all indi-
vidual defendants on both causes of action and en-
tered judgment accordingly.

The five appealing individual defendants contend
that the evidence was insufficient to sustain the
judgments against them. The basic arguments are
that there was insufficient evidence that fraudulent
or knowing misrepresentations were made, and that
representations made by defendants Ronald E. By-
croft and Thomas H. Neill were not authorized by
the remaining three defendants, who did not actively
participate in the sale of the debentures. The de-
fendants also assert that the evidence was insuffi-
cient to authorize the piercing of the corporate veil
and the imposition of liability on the individual de-
fendants for actions taken by the corporation.

The evidence establishes without any serious ques-
tion that all the individual defendants were, or
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should have been, fully aware of the deteriorating fi-
nancial condition of the Elm Creek State Bank.
They knew, or should have known, that the issuance
of the debentures by Midstate was for the purpose of
attempting to bolster the deficient financial condi-
tion of the bank and to satisfy the direct criticisms
of the Department of Banking. Each of them knew,
or should have known, that facts would have to be
concealed or misrepresented in order to sell the de-
bentures. The record reflects that the five indivi-
ual defendants either officially held or actively as-
sumed the responsibilities of the board of directors
of both Midstate and the bank, and that at the Mid-
state meeting at which the debentures were author-
ized each of the five individual defendants was em-
powered and authorized to sell the debentures. If
the directors chose to delegate their responsibilities
to each other as individuals they are no more ex-
cused from liability than if they committed their
duties to an executive committee. The fact that
only two of the individual defendants made the mis-
representati