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DoROTHY SCHULTZ, APPELLANT, V. SCHOOL DISTRICT OF

DORCHESTER, IN THE COUNTY OF SALINE, IN THE STATE OF

NEBRASKA, A POLITICAL SUBDIVISION, ET AL., APPELLEES.
: 222 N. W. 2d 578

Filed October 24, 1974. No. 39449.

Schools and School Districts: Contracts: Tenure. Section 79-1254,
R. R. S. 1943, in its present form does not create in a teacher
employed pursuant to its terms a substantive right of con-
tinued employment by the school district requiring a deter-
mination that reasonable and just cause exists for termination
of such employment.

Appeal from the District Court for Saline County:
OrviLLE L. Coapy, Judge. Affirmed.

Crosby, Guenzel, Davis, Kessner & Kuester, for
appellant.

Jack L. Craven, for appellees.

Heard before Wurte, C. J., SPENCER, BOSLAUGH,
McCown, NEwToN, CLINTON, and BRODKEY, JJ.

BRODKEY, J.

This case involves an interpretation of section 79-1254,
R. R. S. 1943, as amended by L.B. 266 in 1971. The
appellant originally brought the action in the District
Court for Saline County, seeking a declaratory judg-
ment to the effect that the foregoing section, as amended,
creates ih a teacher employed thereunder a substantive
right of continued employment by the school district
requiring a determination that “just cause” exists for
the termination of employment. The District Court
held it did not, and found generally against the appel-
lant. We affirm.

Section 79-1254, R. R. S. 1943, in its present form,
reads as follows: “The original contract of employ-
ment with an administrator or a teacher and a board
of education of a Class I, II, III, or VI district shall
require the sanction of a majority of the members of
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the board. Any contract of employment between an
administrator or a teacher who holds a certificate which
is valid for a term of more than one year and a Class
I, II, III, or VI district shall be deemed renewed and
shall remain in full force and effect until a majority
cf the members of the board vote on or before May
15 to amend or to terminate the contract at the close
of the contract period; Provided, that the secretary of
the board shall, not later than April 15, notify each
administrator or teacher in writing of any conditions
of unsatisfactory performance or other conditions be-
cause of a reduction in staff members or change of leave
of absence policies of the board of education which the
koard considers may be cause to either terminate or
amend the contract for the ensuing school year. Any
teacher or administrator so notified shall have the right
to file within five days of receipt of such notice a writ-
ten request with the board of education for a hearing
before the board. Upon receipt of such request the
board shall order the hearing to be held within ten
days, and shall give written notice of the time and
place of the hearing to the teacher or administrator.
At the hearing evidence shall be presented in support
of the reasons given for considering termination or
amendment of the contract, and the teacher or admin-
istrator shall be permitted to produce evidence relating
thereto. No member of the board of education may
cast a vote in favor of the election of any teacher when
such member of the board is related by blood or mar-
riage to such teacher.”

In order to determine the intent and meaning of the
foregoing statute, and to reach a proper conclusion as
to whether the statute creates a “property right” of
continued employment in the teacher, it is necessary
that we not only consider the language of the statute,
but also carefully review the legislative history of the
1971 amendment thereof by L.B. 266.
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As originally introduced by Senator Simpson, L.B.
266 provided among other things that a contract of a
teacher employed by a Class I, II, III, or VI district
could be terminated at any time during the term of
the contract for a “reasonable and just cause.” The
districts were also instructed to establish “reasonable
criteria and procedures” for evaluating its teachers at
least once each school year, the teacher to be given
notice in writing of the alleged areas of deficiency
within 30 days after such evaluation. It was further
provided that no less than 60 days following notice of
deficiency the teacher should be reevaluated fo deter-
mine whether the deficiency had been eliminated. If
after reevaluation the board determined that the de-
ficiency continued and may constitute a reasonable and
just cause for termination of the contract of employ-
ment, the board is required to give notice in writing
to the teacher of a hearing to be held not less than
10 days subsequent to such notice for the purpose of
hearing evidence relevant to the deficiency in perform-
ance of the teacher and a continuation of his contract
of employment. L.B. 266, as originally introduced, fur-
ther provided that in making its decision as to whether
there was reasonable and just cause to ferminate the
contract of employment, the board’s decision must be
based solely upon the deficiency reported in the eval-
vation and the evidence presented at the hearing. Sen-
ator Harold Simpson, the introducer of the bill, in
testifying before the Committee on Education indicated
that one of the purposes of the bill was to aid the
teachers involved by removing the uncertainty regard-
ing whether or not they were to be rehired. He also
stated that the bill would enable the teachers to teach
with an understanding of how their performance was
to be evaluated.

The Committee on Education offered amendments to
L.B. 266 providing among other things that at any time
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during the term of the contract of employment a board
of education may discharge a teacher or administrator
and terminate a contract of employment for any of the
following reasons: (1) Incompetency; (2) physical dis-
ability or sickness of any type which interferes with
the performance of duties; (3) insubordination, which
shall be deemed to mean a willful refusal to obey the
school laws of this State, the rulings of the State Board
of Education, or reasonable rules and regulations pre-
scribed for the government of the schools of the district
by the school board; (4) neglect of duty; or (5) immor-
ality. The original form of L.B. 266, as introduced,
remained intact under the proposed amendments in all
other significant respects, including the provision for
the establishment of reasonable and objective criteria
for evaluating teaching performances and the provision
requiring that the ultimate decision to terminate the
contract be based solely upon the deficiency reported
in the evaluation which may constitute reasonable and
just cause for the termination.

1.B. 266 met with substantial opposition both in com-
mittee and on the floor of the Legislature. The basic
concern of the opposition was that L.B. 266 would have
the effect of creating a species of tenure system, similar
to that which exists for teachers in Class IV and Class
V school districts under sections 79-1255 to 79-1262,
R. R. S. 1943. There was considerable apprehension
expressed that a school district would only be able to
terminate teaching contracts under certain prescribed
circumstances, and also that L.B. 266 would be a fur-
ther limitation upon the authority of the school dis-
tricts to terminate such contracts at will.

As an apparent result of the opposition to L.B. 266
in its original form, and probably as a compromise be-
tween the opposing factions, substantial changes were
made in the bill before its final adoption. As will be
apparent from a reading of the bill as finally adopted,
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all references to reasonable and just cause, and to de-
cisions to terminate based solely upon deficiencies in
performance, constituting reasonable and just cause,
were deleted, as was also the provision requiring rea-
sonable and objective criteria for the evaluation of
teaching performances. In its final form, section 79-
1254, R. R. S. 1943, reflects only two significant changes
in language as a result of the amendments to L.B. 266
following its introduction. The first change is that
section 79-1254, R. R. S. 1943, in its present form re-
quires that by April 15 of each year the secretary of
the board of education must “notify each . . . teacher
in writing of any conditions of unsatisfactory perform-
ance or other conditions because of a reduction in staff
members or change of leave of absence policies of the
board of education which the board considers may be
cause to either terminate or amend the contract for the
ensuing school year.” The second important change
in section 79-1254, R. R. S. 1943, was the addition of
a provision requiring that: “At the hearing evidence
shall be presented in support of the reasons given for
considering termination or amendment of the contract,
and the teacher or administrator shall be permitted to
produce evidence relating thereto.” Other minor
changes were made but we deem them to be immaterial
to our present interpretation of the statute.

A fundamental principal of statutory construction is
to ascertain the legislative intent and give effect to it,
if it is a lawful one. School Dist. of Bellevue v. Strawn,
185 Neb. 392, 176 N. W. 2d 42 (1970). We have also
held that in construing a statute to determine the legis-
lative intent a court may consider the history of its
passage, the amendments offered, and action taken by
the Legislature thereon. Hueftle v. Eustis Cemetery
Assn,, 171 Neb. 293, 106 N. W. 2d 400 (1960).

Let us now examine the present language of section
79-1254, R. R. S. 1943, against the backdrop of the fore-



VoL.. 192] SEPTEMBER TERM, 1974 - 497
Schultz v. School Dist. of Dorchester

going well-established rules of statutory construction.
It must be emphasized that section 79-1254, R. R. S.
1943, in its present form, has no express requirement
that the cause of termination be “just cause” nor any
language similar thereto. Where there is such a re-
quirement it conceivably could be argued that termina-
tion could only be grounded upon causes that all rea-
sonable men would regard as just or legitimate reasons
for the termination of a teacher’s employment. The
legislative history of L.B. 266, as recited above, clearly
indicates that the Legislature had the opportunity to
impose such a requirement; but that having had that
opportunity, it elected not to adopt such a provision.
Such action or inaction, as the case may be, on the
part of the Legislature is persuasive and indicates a
legislative intention to affirmatively reject a standard
of “just cause.”” We reach this conclusion notwith-
standing the fact that section 79-1254, R. R. S. 1943,
does require written notice of “any conditions of un-
satisfactory performance . .. which the board considers
may be cause to . .. terminate . . . the contract for the
ensuing school year.” (Emphasis supplied.) We do
not believe that such language can be considered as
creating a substantive right to employment which may
be terminated only upon the basis of some objective
standard of performance. The statute does not specify
what the “conditions of unsatisfactory performance”
may or may nhot be, and the determination of what con-
stitutes such conditions is left entirely up to the board
of education. Nor does that section, as it now appears,
require the board to establish objective criteria for
evaluation so that a teacher would be enabled to have
knowledge in advance of what would be considered a
satisfactory performance on his or her part. We note
again that the Legislature had the opportunity, by
virtue of the original wording of L.B. 266, to add such
provisions to section 79-1254, R. R. S. 1943. Their ab-
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sence in the present statute can only be regarded as
indicative of a willful and intentional rejection of them
by the Legislature.

We now turn attention to the language in section
79-1254, R. R. S. 1943, which provides for a hearing
at which “evidence shall be presented in support of
the reasons given for considering termination . . . of
the contract, and the teacher . . . shall be permitted
to produce evidence relating thereto.” Does this lan-
guage mean that the Legislature intended the statute
to create a substantive right to employment which
could be terminated only upon the basis of some ob-
jective standard of performance? We do not believe
this result necessarily follows. Even in the absence
of objective standards for the evaluation of the teacher’s
performance, it will undoubtedly be true that in many
or most cases the actual cause of the proposed termina-
tion will be a legitimate cause which the board will
be able to explain to the teacher at the time of the
hearing in order that the teacher may be able to bene-
fit from the board’s evaluation of his or her perform-
ance. Whatever the cause of the proposed termination,
whether it be considered “just” or not, the teacher will,
at the hearing, be able to introduce evidence in an
attempt to convince the board ultimately to decide
against termination. The hearing will provide an op-
portunity for the teacher to persuade the board. Cer-
tainly, the hearing and the gathering of evidence called
for can serve a useful function within the framework
of the statute, and the provision for a hearing in taking
of evidence need not necessarily relate to or be for
the purpose of determining whether or not lawful rea-
son exists to terminate the employment of the teacher.

Finally, we are greatly persuaded by the fact that
in their consideration of and debates upon L.B. 266,
the Legislature had before it as an example, and con-
sidered the adoption of, a “tenure” plan, similar to
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that presently provided for tenured teachers in Class
IV and V districts under sections 79-1255 to 79-1262,
R. R. S. 1943. Section 79-1260, R. R. S. 1943, provides
that even the indefinite contract of permanent teachers
in Class IV and V school districts may be canceled
for seven specific grounds set out therein, or other
good and just cause, “but may not be made for political
or personal reasons.” Under section 79-1254, R. R. S.
1943, there is no limitation in the statute requiring
that the ultimate decision of the board of education
to terminate be based upon any particular objective
standard of any kind. Under section 79-1260, R. R. S.
1943, applying to tenured teachers in Class IV and V
districts, there is at least a negative limitation upon
the boards of education that they may not decide to
cancel the contracts of such teachers upon the basis
of political or personal reasons. No such limitation ap-
pears in section 79-1254, R. R. S. 1943. Teachers em-
ployed in Class I, II, III, and VI districts do not possess
the substantive right not to have their employment
terminated for political or personal reasons. As orig-
inally introduced, L.B. 266 required that the ultimate
decision by the board to terminate a contract must be
based solely upon a deficiency constituting reasonable
and just cause for such termination. That provision,
however, was excised by the Legislature from L.B. 266
as finally passed, and no longer appears therein. We
regard that fact as indicative of a legislative intent not
to place any limitation upon the boards of education
in respect to the reasons for which they decide to
terminate teaching contracts.

We wish to make it clear that the conclusion we
have reached is referable only to the interpretation
of the statute discussed above. We do not pass upon
the possible effect of contractual provisions contained
in contracts between teachers and school districts which
may have the effect of modifying that result. How-
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ever, under the present statute the board may terminate
a contract of a teacher in a Class I, II, III, or VI school
for any cause whatsoever, or for no cause at all. This
may or may not be a desirable situation, and may, in
fact, be just the opposite of that desired or intended
by the drafters and introducers of L.B. 266; neverthe-
less we feel it is the necessary result of the changes
in, and amending of, that bill during its course through
the Legislature.

We must therefore hold that section 79-1254, R. R. S.
1943, in its present form does .not create in a teacher
employed pursuant to its terms a substantive right of
continued employment by the school district requiring
determination that reasonable and just cause exists for
termination of such employment. The District Court
was correct in its interpretation of section 79-1254, R.
R. S. 1943, as presently existing, and its judgment must
be affirmed.

AFFIRMED.

STATE oF NEBRASKA, APPELLEE, V. ROBERT O. McDoNNELL,
APPELLANT.
222 N. W. 24 583

Filed October 24, 1974. No. 39460.

1. Post Convietion: Criminal Law: Joinder. Joinder of offenses
of the same or similar character is permissible in the absence
of prejudice to the defendant.

2. Post Conviction: Criminal Law. A motion to vacate a judg-
ment and sentence under the Post Conviction Act cannot be
used as a substitute for an appeal or to secure a further re-
view of issues already litigated.

Appeal from the District Court for Cherry County:
WiLLiam C. SmitH; JR., J udge. Affirmed.

James M. Kelley of Kelley & Thorough, for appellant.
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~Clarence A. H. Meyer, Attorney General, and Melvin
K. Kammerlohr, for appellee. :

* Heard before SPENCER, BosLAuGH, McCowN, NEWTON,
CLINTON, and BroDkEY, JJ.

NEwTON, J.

This is a post conviction proceeding. Defendant was
previously tried on two counts of burglary, one in Mer-
riman, Nebraska, and the other in Valentine, Nebraska.
He was convicted on the first .and acquitted on the sec-
ond. He assigns error for lack of a speedy trial, inade-
quate counsel, abuse of discretion in sentencing, admis-
sion of improper evidence, and failure to supply a com-
plete record. We affirm the judgment of the District
Court.

The identical assignments of error were presented on
direct appeal. See State v. McDonnell, 186 Neb. 316,
182 N. W. 2d 903. Defendant now seeks to embroider
and expand two of the assignments. He charges trial
counsel was inadequate because he failed to object to
the joinder of the two causes. He also objects to the
admission in evidence of a bank bag stolen in the Val-
entine burglary. Defendant asserts that the joinder of
the charge pertaining to the Valentine burglary and the
admission of evidence in regard to it was an attack upon
his character. Joinder of offenses of the same or similar
character is permissible in the absence of prejudice to
the defendant. See State v. Rodgers, 186 Neb. 633, 185
N. W. 2d 448. In the present instance the evidence war-
ranted submission of the Valentine burglary charge to
the jury. The fact that he was acquitted on this charge
indicates defendant was not prejudiced.

In any event, defendant’s assignments of error were
fully considered on his direct appeal to this court. “A
motion to vacate a judgment and sentence under the
Post Conviction Act cannot be used as a substitute for
an appeal or to secure a further review of issues already
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litigated.” State v. Weiland, 190 Neb. 111, 206 N. W.
2d 336.
The appeal is entirely without merit and the judgment
of the District Court is affirmed.
AFFIRMED.
Wurrg, C. J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, v. WiLLiaM H. Faurs,
APPELLANT.
222 N. W. 2d 561

Filed October 24, 1974. No. 39463.

1. Criminal Law: New Trial. In criminal cases alleged errors of
the trial court not referred to in the motion for a new trial
will not be considered on appeal.

2. New Trial. Alleged errors must be pointed out to the trial
court in a motion for a new trial and a ruling obtained thereon.

Appeal from the District Court for Lancaster County:
DALE E. FAHRNBRUCH, Judge. Affirmed.

Donald R. Hays, for appellant.

Clarence A. H. Meyer, Attorney General, and Marilyn
B. Hutchinson, for appellee.

Heard before SPENCER, BosLauGH, McCowN, NEWTON,
CrLinTON, and BRODKEY, JJ.

SPENCER, J.

Defendant-appellant was convicted in the county court
of Lancaster County of willful failure to support his
minor children between June 1 and June 28, 1973. De-
fendant prosecutes this appeal from the affirmance of
that judgment by the District Court for Lancaster Coun-
ty. We affirm.

Defendant’s assignments of error are as follows: “1.
The court erred in failing to sustain defendant’s motion
to vacate and set aside the verdict and judgment of the
Lancaster County Court because of errors of law and
errors in finding of fact occurring at the time of trial.
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“9. The court erred in failing to sustain defendant’s
motion to modify the judgment of the Lancaster County
Court wher: defendant’s motion to vacate was denied.”

Without comment on the assignments of error being
in general terms, we suggest that no motion for new trial
relating to any assignments of error under section 29-
2101, R. R. S. 1943, was ever filed. This was fatal to the
consideration of defendant’s assignments in this court.

As we said in State v. Seger (1974), 191 Neb. 760, 217
N. W. 2d 828: “In criminal cases alleged errors of the
trial court not referred to in the motion for a new trial
will not be considered on appeal.

“Alleged errors must be pointed out to the trial court
in a motion for a new trial and a ruling obtained thereon.”

The judgment is affirmed.

AFFIRMED.

WarrE, C. J., participating on briefs.

Ciry oF BEATRICE, NEBRASKA, APPELLEE, V. JAMES E.
BLARE, APPELLANT.
222 N. W. 2d 584

Filed October 24, 1974. No. 39464.

1. Trial. The findings of the court in an action where a jury is
waived have the same weight as a verdict of a jury.

2. Criminal Law: Evidence. In a criminal case this court will
not interfere with a verdict of guilty based upon the evidence
unless it is so lacking in probative force that it can say as a
matter of law that it is insufficient to support a verdict of
guilty beyond a reasonable doubt.

Appeal from the District Court for Gage County:
WiLriaMm B. Rist, Judge. Affirmed.

C. E. Danley, for appellant.
Stephen L. Von Reisen, for appellee.

Heard before WHITE, C. J., SPENCER, BOSLAUGH,
McCowx, NEwToN, CLINTON, and BroDKEY, JJ.



504 NEBRASKA REPORTS [Vor. 192
City of Beatrice v. Blake

NEwTON, J.

Defendant was convicted of violating ordinances of
the city of Beatrice in that he left the scene of a vehicle
accident without furnishing to persons whose property
was damaged his name, address, and vehicle registration
number, and was guilty of reckless driving. As his sole
assignment of error, defendant challenges the sufficiency
of the evidence.

The record reflects that during the early morning
hours on October 26, 1973, two mailboxes were struck
and damaged at the intersection of Shugart and Union
Streets in Beatrice, Nebraska. The intersection is a T
intersection. Shugart Street runs east and west and
Union Street runs south from Shugart Street. The
mailboxes were on the north side of Shugart Street at
approximately the center of the T. Vehicle tracks were
found the morning of the accident running east in the
north ditch on Shugart Street 178 feet to the mailboxes,
thence south across the street into the ditch at the south-
east corner of the intersection, across Union Street into
the west ditch, and south on Union Street. The same
morning a police officer found and took a sample of blue
paint from the mailboxes and a sample of blue paint from
the left front fender of defendant’s pickup. The fender
and headlight on the left had been damaged. The paint
samples appear to be identical. Defendant resided on
Union Street about a block south from the intersection
and when asked why he failed to report the accident he
had the night before said “he had just run off in the
ditch.”

.. One of the mailbox owners had heard a loud running
motor and a crash. He had seen a pickup going out of
the east ditch, crossing the street into the west ditch,
circling in his yard, reentering the street, and proceed-
ing south. His mailbox had been previously undamaged.

The evidence, although circumstantial, is sufficient to
sustain the trial judge’s finding of guilt. “The findings
of the court in an action where a jury is waived have
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the same weight as a verdict of a jury.” State v. Crow-
ley, 174 Neb. 291, 117 N. W. 2d 488.

“In a criminal case this court will not interfere with
a verdict of guilty based upon the evidence unless it is
so lacking in probative force that it can say as a matter
of law that it is insufficient to support a verdict of
guilty beyond a reasonable doubt.” State v. Bayless,
186 Neb. 530, 184 N. W. 2d 634.

The judgment of the District Court is affirmed.

AFFIRMED.

STATE oF NEBRASKA, APPELLEE, V. MELVIN GEORGE BROWN,
APPELLANT,
222 N. W. 2d 808

Filed October 24, 1974. No. 39505.

1. Post Conviction. Matters which have been fully litigated in

: a direct appeal are not a basis for post conviction relief.

2. Criminal Law: Trial: Time. Delay resulting from the fact
the defendant was serving a sentence imposed by a Canadian
court can not be considered in determining whether the de-
fendant was denied the right to a speedy trial.

Appeal from the District Court for Lancaster County:
Wirriam C. HastinGgs, Judge. Affirmed.

Alan Saltzman and Fred Schrekinger, for appellant.

Clarence A. H. Meyer, Attorney General, and Ralph
H. Gillan, for appellee.

Heard before SPENCER, Bosr.aucH, McCownN, NEWTON,
CLinToN, and BropkEey, JJ.

Bosraugn, J.

The defendant was convicted of robbery and sentenced
to imprisonment for 10 to 20 years in 1972. The judg-
ment was affirmed in State v. Brown, 190 Neb. 96, 206
N. W. 24 331.

The defendant now seeks post conviction relief. His
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motion ‘alleges the conviction was based on prejudicial
and inflammatory testimony which was not relevant and
he was denied a speedy trial.

"The first ground alleged in the motion was considered
and determined adversely to the defendant in the pre-
vious appeal. State v. Brown, supra. Matters which
have been fully litigated in a direct appeal are not a
basis for post conviction relief. See State v. Franklin,
187 Neb. 363, 190 N. W. 2d 780. These allegations were
properly stricken by the trial court.

The robbery in Lincoln, Nebraska, was committed on
May 17, 1963. The defendant was apprehended in Cana-
da on May 27, 1963, in connection with a robbery that
took place there, The defendant remained-in the custody
of Canadian authorities until 1969 when he was returned
to Nebraska. '

A complaint charging robbery was filed in the county
court of Lancaster County, Nebraska, on September 28,
1963. While the defendant was being held in Canada,
he wrote to the authorities in Nebraska in an effort to
expedite a trial on the charge pending against him in
Nebraska. Because the defendant was in custody in
Canada he was not brought before the county judge un-
til -July 17, 1969. -

Until the defendant was released by the Canadian

authorities, the proceedings in Nebraska were necessarily
suspended. Under the Canadian Extradition Act, a fu-
gitive-who is serving a Canadian sentence “shall not be
surrendered until after he has been discharged.” Ex-
tradition Act, R. S,, c. 322, § 24.
- 'The record shows any delay in the Nebraska proceed-
ings that occurred after the defendant had been released
by the Canadian authorities was with the approval or
at the instance of the, defendant. The record shows no
denial of the defendant’s const1tut10na1 right to a speedy
trial.

The ]udgment of the Dlstrlct Court is affirmed.

AFFIRMED.
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LEONARD LAWRENCE APPELLANT, V. ALLEN BEERMANN
As SECRETARY OF STATE ‘OF NEBRASKA ET AL., APPELLEES
o, 222 N. W. 2d 809

Filed October- 28, 1974. No. 39797,

Appeal from the District Court for Lancaster County
DaLE E. FaurnNBRUCH, Judge. Affirmed.

- L. Bruce Wright of Cline, Williams, erght J ohnson
& Oldfather, for appellant.

- Clarence” A. H. Meyer, Attorney General and Terry
R Schaaf, for appellees

Heard before WHITE, C. J., SPENCER, BosLAUGﬁ,
MCCOWN NewToN, CLINTON, and Bropkey, JJ.

PEr Curiam. .

This matter comes on for hearing before this court on
an appeal from the District Court’s judgment and order
dismissing the plaintiff’s petition for an injunction to
prevent the Secretary of State from placing on the
November 1974 general election ballot a referendum
for a vote by the people of Laws 1974; Legislative Bill
772 Briefs of counsel have been flled and oral argu-
ment by counsel was heard by the court on October 28,
1974, and the cause stands submitted to the court. On
consideration thereof the court finds and determines as
Tollows: -

1

" That Article I, section 3, of the Const1tut1on of Ne-
braska provides: “The second. power reserved is .the
referendum Wthh may be invoked, by petition, against
any act or part of an act of the Legislature, except those
making appropriations for the expense of the state
government or a state institution ex1stmg at the - tlme-
of the passage of such act.” : :

‘ 1T
That by its "terms, ‘Legislative Bill' 772 does not be-
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come operative until September 1, 1976. Section 3,
Legislative Bill 772, provides that: “There is hereby
established in the state treasury a fund to be known as
the Public School Support Trust Fund into which shall
be placed such funds as are required to be deposited
therein under the provisions of this act.”

The court finds and determines that Legislative Bill
772 is not an appropriation bill within the meaning of
Article III, section 3, of the Constitution of Nebraska.
Legislative Bill 772 does not appropriate or set apart
from the public revenue a certain sum of money and
is not a specific appropriation, as required by our Con-
stitution, but on the other hand sets up a new scheme
for local public school district taxation and financing.
Our decisions in these matters are clear that such an
act does not constitute an appropriation measure, with-
in the meaning of the Constitution. Stahmer v. State,
ante p. 63, 218 N. W. 2d 893; Rein v. Johnson, 149 Neb.
67, 30 N. W. 2d 548; State ex rel. Norfolk Beet-Sugar
Co. v. Moore, 50 Neb. 88, 69 N. W. 373. It appears on
the face of Legislative Bill 772 that no appropriation
in the constitutional sense was intended because the
act, by its terms, sets up a funding provision, providing
for contributions, and provides that the act shall not
become operative until September 1, 1976.

111

Constitutional provisions with respect to the right of
initiative and referendum reserved to the people should
be construed to make effective the powers reserved.
State ex rel. Morris v. Marsh, 183 Neb. 502, 162 N. W.
2d 262; State ex rel. Ayres v. Amsberry, 104 Neb. 273,
177 N. W. 179; Klosterman v. Marsh, 180 Neb. 506, 143
N. W. 2d 744. It is fundamental that such an excep-
tion with respect to appropriations should be given a
strict construction in light of the fundamental purpose
of the referendum provision to give the people the right
to vote on specific legislation. Generally, the excep-
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tion should be and must be construed to mean the or-
dinary running expenses of the state government and
existing state institutions, and not to include money
or appropriations or funds created or acts which have
as their design a new or different scheme for the
revenue raising and financing of state delegated and
created local units of self-government. See Bartling
v. Wait, 96 Neb. 532, 148 N. W. 507.

The referral of Legislative Bill 772 to a vote of the
people will in no way jeopardize the state’s continuous
compliance with the constitutional requirement of pro-
viding free instruction in the common schools. It is
clear that if the measure is defeated by a vote of the
people free instruction will continue as provided by
the preexisting legislation and the taxation and revenue
producing scheme under the previously existing law.
Again, this is not a case of the defeat of an appropria-
tion for a specific sum of money that would destroy
the operation of the fundamental functions of state
government or existing state institutions.

v .

The court notes other arguments and contentions of
counsel but deems it unnecessary, in the light of the
necessity for a prompt decision in this case, to discuss
these issues in this opinion.

v

The judgment and order of the District Court deny-
ing plaintiff’s request for a permanent injunction en-
joining defendant Beermann from placing and certify-
ing the referendum measure on Legislative Bill 772
on the official ballot in the general election of Novem-
ber 5, 1974, and in dismissing the plaintiff’s petition,
is affirmed.
: AFFIRMED.

NEWTON, J., concurring.

- T agree with and concur in the Per Curiam opinion
adopted by the court; however, I wish to point out
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that- under the legislative implementation of the con-
stitutional command to provide for the common schools,
local school districts are not part of state government
nor are they state institutions within the meaning of
the language of Article III, sect1on 3, of the Constltu-
tlon of Nebraska.

Local school districts in Nebraska are units of local
self—government. Campbell- v. Area Vocational Tech-
nical School No. 2, 183 Neb. 318, 159 N. W. 2d 817;
Schulz v. Dixon County, 134 Neb. 549, 279 N. W. 179.
Our decisions in this area are clear to the effect that
the mere fact that a state has some supervisory control
over institutions that the Legislature has created does
rot mean that such institutions are part of “state gov-
ernment” or are “state institutions” under Article III,
section 3, of the Constitution of Nebraska.

" SPENCER, J., joins in this concurrence.

KATHRYN G. BRAEMAN, APPELLANT AND CROSS-APPELLEE,
V. J OHN A. BRAEMAN, APPELLEE AND CROSS-APPELLANT.
222 N. W. 2d 811

Filed October 31, 1974. No. 39168.

1. Divorce: Parent and Child: Custody. Considerations of public
policy do not, in all cases, prevent the splitting of custody of
the chlldren between the parents upon dissolution.

2, : . The ultimate standard is that custody
and VISltatlon of minor children shall be determined on the

.. basis of their best interests. )

8. Divorce: Equity: Appeal and Error Custody Even though
the issue of child custody is triable de movo in this court, the
Judgment of the trial court is entitled to great weight m
determmmg the best interests of the children. )

Appeal from the District Court for Lancaster County
WiLriaAm D. BLug, Judge, Affirmed. -

- H.- Jeanne Thorough and Kelly & Thorough for
appellant S
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Paul E. Galter and Bauer, Galtgr & Geier, for appellee,

Heard before Witk 'C. J., SPENCER, BostaucH, Mc-
CowN, NEwToN, CLINTON, and BRODKEY, JJ.

‘ CLINTON J.

‘This is an action brought by the wife, petitioner,
against the husband, respondent, praying for dissolu-
tion of the marriage, child custody and support, division
of property, alimony, and attorneys’ fees. The respond-
ent acknowledged that the marriage was irretrievably
broken and by cross-petition asked for custody of the
children of the parties. After trial the court found
the marriage to be irretrievably. broken, entered a
decree of dissolution, and found that both parties were
fit and proper persons to have the custody of the
children of the parties. Custody of the daughter was
given to the petitioner and custody of the son to the
respondent, detailed provision for visitation rights and
periodic temporary exchanges of custody being pro-
vided. The decree divided the property of the parties,
and awarded alimony and child support. The petitioner
appealed. On the appeal she assigns as error: (1) The
order splitting custody of the children; (2) insufficiency
of the award of alimony and child support, and in-
adequacy of the amount of property awarded to her;
and (3) inadequacy of allowance of attorneys’ fees;
We affirm. '

The parties were married on March 29, 1969. At
the time of trial in 1973 the petitioner was 32 years
of age and the respondent 40. The ‘petitioner had
previously 'been married. The son, David, was born
August ‘11, 1970. The daughter; Beth adopted by the
1espondent as soon after the marriage ‘as was legally
permitted, -had been born to the petitioner on October
3, '1966.. Respondent holds: a Ph.D. Degree and is a
professor of history with: tenure at the University of
Nebraska. His annual salary is $16,000, supplemented
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by summertime teaching or research grants as well as
royalty income from publications. The petitioner has
a Master’s Degree in English and at the time of the
marriage was employed and earning $8,000 per year.
At respondent’s request she terminated this employ-
ment before the marriage. -

The trial record explores in great detail the conduct
and attitudes of the parties with reference to the chil-
dren. We have examined that record carefully. Our
references to it, however, will be only by way of con-
clusion or by occasional illustrative example.

It is evident that each parent loves both children
and that each parent genuinely desires custody because
each believes the best interests of the children demand
it. This does not appear to be one of those cases in
which the custody struggle is motivated primarily by
desire for retribution against the opposite spouse. It
is evident, however, that the views of the parties as
to what the best interests of the children require and
their views on child rearing differ radically.

The evidence demonstrating why the marriage foun-
dered bears directly upon the child custody issue. Ex-
cept for minor teaching assignments the petitioner was
rnot gainfully employed during the marriage. She did,
however, involve herself in a multitude of outside ac-
tivities which left little time for household duties or
care of the children. As a consequence a great deal
of paid babysitting was required as well as some out-
side hired help for cleaning the house. Ultimately the
petitioner became a candidate for Congress. The re-
spondent threatened to bring an action for dissolution
of the marriage if she did so, but he did not carry
cut the threat. Following her defeat in the congres-
sional primary in the spring of 1972, the petitioner be-
carne, in the fall of 1972, a full-time law student at the
University of Nebraska. Respondent had requested
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that she postpone this endeavor until David reached

school age. ‘

The evidence supports the clear conclusion that the
respondent assumed a large part of the household chores
and the care of the children, including meal preparation
and shopping. The daughter, Beth, developed psy-
chological and medical problems related to the tension
existing in the home between the parents. They con-
sulted medical and psychiatric help for her. The fol-
lowing testimony of the psychiatrist is illustrative:

“A. At that time, it appeared to me by what both
parents said, by what Beth said and by the actions in
the office, that Dr. Braeman was much more involved
with her and with the baby. He was in the baby’s
presence several times [more] than Mrs. Braeman was.
. “[As to] discipline in the office, he would say some-
thing, they would usually behave. And when she
would say something, they’d go right on.

. “She was very involved in bus committee and other
things, and felt that she should be going to these meet-
ings almost every day. And this was a real bone of
contention that we discussed.”

- The family pediatrician stated: “Q. Now, did the
interest that was shown by John Braeman include the
daughter Beth; or Elizabeth, as well as the son David?

“A. Absolutely. And any requests that I made
which involved him, any problems that she had, were
always complied w1th ' '

© “Q. Did Dr. Braeman seem to be 1nte1hgent and
knowledgable in connéction with the problems of the
children? , ‘ o
) “A. Yes. As a matter of fact, [he] often seemed to
be more cognizant of things like detaﬂs of the diet and
sleep hours and so on, certainly, than an average father
would know. ’

“Q. Did Dr. Braeman occasionally have conversatlons
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with you about preparation of meals, things of that
nature?

“A. Yes, he did. I would say that it was my opinion
that he was more involved in the meal planning and
the meal preparation and so on than Kathy. Now, this
may have had something to do with her other activities,
I don’t know.

“But I know he very often would talk with me about
some concern he would have about the make-up of
the diet or, in other words, the nutritional discussion
often was pretty heavy on his shoulders.”

The respondent’s attitude toward the children was
described by disinterested witnesses as that of “a patient
and loving father.” “Very affectionate and very play-
ful. He obviously enjoyed the children and the children
obviously enjoyed him.” The same witness gave favor-
able testimony for the petitioner as follows: “Q. At
the time you were in the home, did you also observe
Mrs. Braeman with the children? A. Yes. Q. What
did you observe about that? A. That she also liked
the children very much and they got along well.”

Petitioner was cross-examined about a newspaper
article written about her as follows: “Q. And she
interviewed you, and there were a number of quotes,
direct quotations of the statements that you made in
that article; is that correct? A. Yes.” One of the
quotations is as follows: “‘John takes care of the
children and is more involved with them than the
average man. The children have become very import-
ant to him and that is good for both of them.'” In
this article petitioner stated her view that it was not
good for a mother to seek fulfillment in her children.

Respondent favored what is described as a structured
environment for the children. Petitioner favored what
is referred to as an unstructured environment.

The petitioner’s principal argument in support of her
position that she should have permanent custody of
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both children is that the separation of the children is
psychologically bad for them and that therefore their
best interests require they be kept together in the
mother’s custody. She cites statements of this and
cther courts which point out the general desirability
of keeping children of the family together. However,
we have said that considerations of public policy do
not, in all cases, prevent the splitting of custody of
the children between the parents upon -dissolution.
Humann v. Humann, 180 Neb. 719, 144 N, W. 2d 723.
The ultimate standard is that custody and visitation of
minor children shall be determined on the basis of
their best interests. § 42-364, R. R. S. 1943. Even
though the issue of child custody is triable de novo
in this court, the judgment of the trial court is entitled
to great weight in determining the best interests of
the children. Scripter v. Scripter, 188 Neb. 576, 198
N. W. 2d 201.

The order of the trial court on custody was as fol-
lows: . .. that petitioner is hereby awarded the care,
custody and control of Elizabeth Kristin Braeman, sub-
ject to all reasonable rights of visitation by respondent;
that respondent is hereby awarded the care, custody and
control of David Saul Braeman, subject to all reason-
able rights of visitation by petitioner; that said reason-
able visitation rights shall include as a minimum: 1)
the placement of the care, custody and control of both
minor children variously in petitioner and respondent,
on alternate weekends, from 5:00 p.m. Friday until
5:00 p.m. Sunday of each week, with petitioner receiv-
ing custody on Friday, March 16, 1973; 2) that during
a five hour period between the approximate hours of
4:00 pm. to 9:00 pm. on Wednesday of each week,
commencing Wednesday, March 14, 1973, the care, cus-
tody and control of both minor children shall alternate
between petitioner and respondent, save number 3 be-
low, said alternation shall commence with respondent on
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March 14, 1973; 3) The care, custody and control of
both minor chlldren shall be W1th petitioner exclusively
for one calendar month of each summer and with re-
spondent exclusively for one calendar month of each
summer; and 4) The care, custody and control of both
minor children shall be in petitioner for Easter and
Christmas Days of each year and with respondent for
Thanksgiving Day and Two Days of the Jewish High
Holidays of each year; . ..”

. That order was made after the trial court person-
ally heard the testimony of the parties and many wit-
nesses with reference to the child custody issue. There
is nothing in the record in the way of expert testimony
or otherwise which leads us to conclude that the ar-
rangements provided for in the order are likely to
be any more harmful than would a more complete
separation from one parent or the other. In the final
analysis there is no magic in the pronouncement by this
or any other court in matters of child custody. It can
only be hoped that both parties will extend themselves
in the best interests of the children in order to make
the arrangement work. With them rests the ultimate
responsibility for their children.

Under the circumstances here, even if both children
were to be awarded to one party or the other, they
would necessarily spend a considerable amount of time
in the care of hired persons. The petitioner is a full-
time law student and must necessarily sometime be-
come employed full time. The respondent also works
full time. However, a substantial part of his work con-
sists of writing, research, and class preparation, which
he is free to do at home. The record supports the con-
clusion that he is actually more available to the chil-
dren than can be the petitioner in her present or fore-
seeable future situation.

We do not feel that the order of the trial court ‘with
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reference to the custody of the ch11dren should be dis-
turbed.

The respondent was required to pay to the petitioner
for the support of Beth $150 per month. . The petitioner
was awarded alimony in gross of $3,600, payable $100
per month until" February 12, 1976. She was also
awarded attorneys’ fees of $1,500 for services in the
trial court. There was no accumulation of property
during the marriage save the household goods and a
small equity in the residence. Petitioner was awarded
the home of the parties subject to the existing lien,
and received most of the household furniture. Re-
spondent was awarded the 1969 Chrysler automobile
cwned by the parties, certain mutual funds which he
owned before the marriage, and certain savings and
bank accounts which in amount are substantially less
than the savings brought to the marriage. He was also
awarded his pension fund, his books, and office furni-
ture. Each party was awarded his own personal ef-
fects. He was required to maintain in force medical
msurance for the benefit of the children.
"~ The respondent’s take-home pay is less than $900 a

month. From summertime teaching and a modest
amount of royalties from publications, he has perhaps
$2,500 additional gross annual income. The petitioner
has. demonstrated earning capacity of $8,000 per year
and probably considerably more when she completes
her legal education. We find that the child support,
alimony, property division, and attorneys’ fees provi-
sions of the.decree are reasonable and should not be
modified. We affirm the judgment of the lower court.
Each party shall pay his own costs in this court and
his own attorneys’ fees in this court.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. CHRISTINE LEWIS,

APPELLANT.
222 N. W. 2d 815

Filed October 31, 1974. No. 39318.

1. Criminal Law: Guilty Plea. In a criminal prosecution the trial
court should, before accepting a plea of guilty or nolo con-
tendere, inform the defendant personally of the possible pen-
alties that may be imposed.

2. Criminal Law: Guilty Plea: Sentences. Subsequent to sen-
tence, in the absence of manifest injustice as defined in sec-
tion 2.1(a) (ii) (1) (2) (8) (4), American Bar Association
Standards Relating to Pleas of Guilty, the defendant should
not be permitted to withdraw his plea of guilty or nolo con-
tendere.

3. Criminal Law: Guilty Plea: Constitutional Law. The constitu-
tional test for determining the validity of a plea of guilty is
whether or not it represents a voluntary and intelligent choice
among the alternative courses of action open to the defendant.

4. Criminal Law: Guilty Plea: Records. The record should af-
firmatively disclose that the defendant entered his plea of
guilty or nolo contendere intelligently and voluntarily.

Appeal from the District Court for Douglas County:
TueopoRE L. RicHLiNGg, Judge. Remanded with direc-
tions,

Frank B. Morrison, Sr., and Bennett G. Hornstein, for
appellant.

Clarence A. H. Meyer, Attorney General, and Marilyn
B. Hutchinson, for appellee.

Heard before Wurite, C. J., SPENCER, BosLauGH, Mc-
CownN, NEwToN, CLINTON, and BRODKEY, JJ.

CLINTON, J.

This is an appeal from a sentence on a charge of
uttering a forged instrument. Defendant was arraigned
and entered a plea of not guilty. Later counsel was
appointed for her and she thereafter asked leave to
withdraw the plea of not guilty. Leave was granted
and she then, after rearraignment, entered a plea of
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nolo contendere, which plea was accepted by the court
and a finding of guilty made. After a presentence in-
vestigation, sentence was imposed.

Defendant makes the following assignment of error:
“The District Court committed reversible error in fail-
ing to make the constitutionally-required arraignment
record sufficient to show that the defendant pled no
contest voluntarily, understandingly, intelligently, and
with full knowledge of the rights she was waiving by
so pleading.” She also raises the question of excessive-
ness of sentence.

An examination of the arraignment proceedings dis-
closes that only one aspect of the defendant’s conten-
tions requires discussion. Although the judge addressed
the defendant personally in the presence of her counsel,
made a rather comprehensive explanation of her rights
and the effect of the entry of a plea of nolo contendere,
and received from her the necessary waivers, he did
not, previous to the acceptance of the plea, specifically
advise her of the possible penalties which might be
imposed.

At the arraignment proceedings her counsel, in re-
sponse to a question by the court, advised the court
that he had “explained to her that No Contest plea is
exactly the same thing as a guilty plea except for the
civil liabilities,” and that the plea was being entered
upon his recommendation. The court then continued:
“THE COURT: That’s what I want to explain to you,
Mrs. Lewis. If the Court accepts a plea of No Contest,
or Nolo Contendere as we call it in the law, is the
same as a plea of guilty for all the purposes of this
action. In other words, the Court may impose the
same sanctions upon you as the Court could upon a
finding of guilty, a verdict of guilty, or upon your plea
of guilty; do you understand that? THE DEFENDANT:
Yes.” '

The record shows that the court for the first time
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advised the defendant of the penalties immediately be-
fore sentence was imposed, some 6 weeks after accept-
ance of the plea. No suggestion was made to her at
that time that she might withdraw her plea.

We note that the quoted portion of the arraignment
proceedings is ambiguous. insofar as her affirmative
answer to the question by the court might indicate prior
knowledge of the penalties. It could possibly mean
only that she knew that she could be punished the
same as upon a plea of guilty. Or it could be inter-
preted to mean that she was also aware of the specific
sanctions which attached.

In State v. Turner, 186 Neb. 424, 183 N W. 2d 763,
we said that the standard for determm_mg the validity
of a plea of guilty is whether or not it represents a
voluntary and intelligent choice among the alternative
courses of action open to the defendant. We there
indicated that one of the items required for a sub-
stantial compliance with the American Bar Association
standards on pleas. of guilty as approved by us in that
case was that the defendant be informed of the penalties
for the offense. We there said: “There was substantial
compliance with the American Bar Association standards
herein. The trial court specifically asked the defendant
if he understood he was waiving his right to a jury
trial; if he was aware of the penalty of the offense;
whether any promises had been made to him; and
whether he had discussed all his rights with his coun-
sel.” Section 1.4 of the standards recommends that
among other items concerning which the court should
advise the defendant are the following: “(i) of the
maximum possible sentence on the charge, including
that possible from consecutive sentences; (ii) of the
mandatory minimum sentence, if any, on the charge;

...” American Bar Ass001at1on Standards Relating to
Pleas of Guilty, § 1.4(c). The commentary to the stand-
ards says: “In the absence of a statute or rule, most
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appellate courts have taken the position that the judge’s
obligation extends even to those cases in which the
defendant has counsel. Annot., 97 A. L. R. 2d 549, 556
(1964). The recent revision of Federal Rule 11 makes
it clear that the court is to determine in all cases that
the defendant understands the consequences. This view
is taken in the above standard, as the judicial warning
effectively serves to overcome subsequent objections
by the defendant that his counsel gave him erroneous
information.” American Bar Association Standards Re-
lating to Pleas of Guilty, Standards with Commentary,
Section 1.4(c) generally. Substantial compliance with
the standards was not met in this case because of the
failure of the court to advise the defendant of the
penalties before accepting her plea.

The practice of advising a defendant who is about
to enter a plea to a felony of the possible penalties on
conviction, although not made mandatory by any statute
in this state, is one of long standing in this jurisdiction
and antedates the adoption of the standards in State
v. Turner, supra. No doubt the failure in this case is
the result of oversight and failure to use a check list.
In Boykin v. Alabama, 395 U. S. 238, 89 S. Ct. 1709,
93 L. Ed. 2d 274, upon which the defendant relies, the
Supreme Court of the United States vacated the judg-
ment of conviction and ordered that the defendant be
permitted to plead again. We do not interpret that
case as holding that under a record such as we have
in this case any such procedure is constitutionally re-
quired. The constitutional requirement is that the plea
be voluntary and intelligent and the determination of
that fact be reliably determined. As we read Boykin
it does not lay down any constitutional mandate as to
the procedure that must be followed in making a de-
termination of whether a plea was in fact voluntary
and intelligent.

In the case of North Carolina v. Alford, 400 U. S. 25,
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91 S. Ct. 160, 27 L. Ed. 2d 162, footnote 3 at page 29
is as follows: “At the state court hearing on post-
conviction relief, the testimony confirmed that Alford
had been fully informed by his attorney as to his
rights on a plea of not guilty and as to the consequences
of a plea of guilty. Since the record in this case af-
firmatively indicates that Alford was aware of the con-
sequences of his plea of guilty and of the rights waived
by the plea, no issues of substance (are raised) under
Boykin v. Alabama (citation ommitted).” See, also,
Halliday v. United States, 394 U. S. 831, 89 S. Ct. 1498,
23 L. Ed. 2d 18.

The record here supports at least by implication a
conclusion that the defendant in fact knew the conse-
quences of her plea. This implication arises from the
fact that she was represented by counsel throughout
and had adequate consultation with him, that when
she was advised of the penalties just before sentencing
she expressed no surprise, and when asked if she had
any reason to give why sentence should not be im-
posed, she gave no relevant response. Further, at that
time her counsel did, in her presence, say that no legal
reason existed why sentence should not be imposed.

The standards recommend that a defendant be al-
lowed to withdraw his plea of guilty or nolo contendere
upon timely motion if he proves that withdrawal is
necessary to correct a manifest injustice. American
Bar Association Standards Relating to Pleas of Guilty,
§ 2.1. The standards provide that one of the items
which may constitute manifest injustice is a failure
to be advised of penal consequences of a plea. In
the absence of proof by the defendant of such manifest
injustice, the defendant should not be permitted to
withdraw her plea.

Although the defendant did not at any time make
application to the trial court for leave to withdraw her
plea, in order -that the fact of whether or not the de-
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fendant was aware of the possible penalties at the time
she entered her plea may be reliably determined, we
decide that, without vacating the judgment of conviction
or the sentence, the cause shall be remanded with leave
to the defendant to apply to the trial court to withdraw
her plea. If she does so apply, the trial court shall hold
an evidentiary hearing to determine the fact of the de-
fendant’s knowledge or the absence of such knowledge.
If the court finds that she was not aware of the penal
consequences of the plea, the judgment of conviction
shall be deemed vacated and she shall be permitted to
plead again. If it determines that she did know, then
the judgment and sentence shall stand. If she makes
no application to withdraw her plea within 10 days of
the filing of this opinion, then the sentence shall be
carried into execution.

The sentence imposed was 2 to 6 years and a fine
of $1. The statutory penalty is 1 to 20 years. In the
light of the previous record of the defendant and the
circumstances shown by the record which led to the
crime of which she was convicted, we cannot say that
the court abused its discretion in imposing the sentence
it did.

REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V. LAVOY ORNER,
APPELLANT. -
222 N. W. 2d 819

Piled October 81, 1974. No. 39361.

. Criminal Law: Sentences. A sentence imposed within the statu-
tory limits will not be disturbed on appeal without a showing
of an abuse of discretion by the sentencing court.

" Appeal from the District Court for Lancaster County:
DaLE E. FaurnBruUcH, Judge. Affirmed.

Muffly & Watkins and Richard E. Scott, for appellant.
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Richard R. Wood and Norman Langemach, Jr., for
appellee. .

Heard before WxiTE, C. J., SPENCER, BosLaugH,
McCown, NEwTON, CLINTON, and Brobpkey, JJ.

Warte, C. J.

The sole issue presented in this case is the excessive-
ness of a sentence, imposed by both the municipal court
and the District Court, of 30 days in jail and a license
suspension of 1 year, imposed on conviction of driving
an automobile during the period of a previous license
suspension. We affirm the judgment and sentence of the
District Court.

This court has repeatedly and recently held that a
sentence imposed within the statutory limits will not
be disturbed on appeal without a showing of an abuse
of discretion by the sentencing court. The defendant
nevertheless argues, under section 29-2308, R. R. S. 1943,
that this court is authorized to reduce a sentence when
in its opinion the sentence is excessive. The thrust of
the defendant’s argument is to the effect that this court
should sit as an original sentencing court and to deter-
mine de novo what the sentence should be. This court
has consistently held, as we have noted, that the stand-
ard of review in this court is whether there has been an
abuse of discretion by the lower court. This court con-
strued the meaning of section 29-2308, R. R. S. 1943,
in the case of Bell v. State, 159 Neb. 474, 67 N. W. 24
762, when it said as follows: “Section 29-2308, R. R.
S. 1943, which authorizes the Supreme Court to reduce
a sentence when in its opinion the sentence is excessive,
was not intended by the Legislature as a directive to
the court to reduce the sentence in every instance where
it is asked, but only in those cases where it is apparent
that the trial court has abused its judicial discretion and
fixed a penalty which is clearly excessive.” (Emphasis
supplied.)

The record shows that the defendant’s license was
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suspended on points on August 18, 1972. The defendant
had received a previous notice of revocation of his
license on points on or about July 19, 1972. The record
shows, so far as pertinent here, that subsequent to the
July 19, 1972, suspension, that the county court of Otoe
County set aside a sentence on one of the convictions
supporting that suspension, and in order to prevent the
defendant from losing his license on points, placed him on
probation and transferred the probation to the Lancaster
County, Nebraska, probation officer. The August 18,
1972, revocation resulted from a subsequent conviction
while the defendant was on probation. The defendant
failed to report to the probation officer as directed and
revocation of that probation was recommended by the
Lancaster County probation officer. The defendant
concedes that he drove an automobile “about three times”
after his license was suspended.

The District Court, before sentencing on the appeal
from the municipal court conviction, ordered a presen-
tence investigation. The record shows that the defend-
ant has been convicted over a period of 10 years of other
offenses unrelated to driving an automobile. Further
recitals of the evidence from the record are unnecessary.
It is clear the sentence was not excessive and there was
no abuse of discretion on the part of either the munici-
pal court or the District Court in imposing the sentence
that they did.

The judgment and sentence of the District Court are
correct and are affirmed.

AFFIRMED.

StATE OF NEBRASKA, APPELLEE, V. STEPHEN LANGER,
APPELLANT.
222 N. W. 2d 820

Filed October 31, 1974. No. 39403.

Trial: Evidence: Criminal Law. Generally, proof that an exhibit
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remained in the custody of law enforcement and court of-
ficials is sufficient to prove a chain of possession and is
sufficient foundation to permit its introduction into evidence.
Important in such situations are the nature of the exhibit,
the circumstances surrounding its preservation and custody,
and the likelihood of intermeddlers tampering with the object.
If substantijal identity of one condition with the other condi-
tion is reasonably probable, the trial court may receive the
exhibit in evidence, and the ruling will not be overturned on
appeal except for a clear abuse of discretion.

Appeal from the District Court for Douglas County:
THEODORE L. RicHLING, Judge. Affirmed.

Walter J. Matejka, for appellant.

Clarence A. H. Meyer, Attorney General, and Terry
R. Schaaf, for appellee.

Heard before Wartg, C. J., SPENCER, BosLaucH, Mc-
Cown, NEwToN, CLINTON, and BropkEy, JJ.

Waurte, C. J.

This is an appeal from a conviction and sentence of
the defendant for a violation of section 28-4,125, R. S.
Supp., 1972, prohibiting the manufacture, distribution,
delivery, or dispensing of a controlled substance, The
sole assignment of error on appeal is that the verdict was
not sustained by sufficient evidence and was contrary
to law. We affirm the judgment and sentence of the
District Court.

More precisely, the defendant contends that there was
insufficient evidence to show a chain of possession by
law enforcement officials of the hashish exhibit, which
was the foundation of the factual proof necessary to
convict the defendant of the charge. In a brief argu-
ment, the defendant contends that after the undercover
agent purchased the hashish from the defendant and
completed the test at the police station, he put the sub-
stance back in his wallet, left the station, went home,
and did not lock the evidence up in the property room
of the police station. He argues that the undercover
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officer did not return to the station for 2 or 3 days and
the police property officer did not receive the exhibit
until about 3 days after the alleged purchase. He ar-
gues that the police officer did not have his wallet on
his person at night when he slept and during the entire
3-day period he continued to carry the substance in his
wallet. The argument is that he did not follow the
customary police procedures and under all the facts and
circumstances there was an insufficient foundation for
the introduction of the hashish exhibit in evidence and
that, therefore, the District Court abused its discretion in
receiving the hashish exhibit in evidence.

In similar cases involving controlled substances we
have held that proof that an exhibit remained in the
custody of law enforcement and court officials is suf-
ficient to prove a chain of possession and is sufficient
foundation to permit its introduction into evidence.
State v. Gutierrez, 187 Neb. 383, 191 N. W. 2d 164; State
v. Huffman, 181 Neb. 356, 148 N. W. 2d 321; State v.
Bullard, 186 Neb. 709, 185 N. W. 2d 864. Important in
such situations are the nature of the exhibit and the like-
Tihood of intermeddlers tampering with the object. If
substantial identity of one condition with the other con-
dition is reasonably probable, the trial court may receive
the exhibit in evidence. The ruling will not be over-
turned on appeal except for a clear abuse of discretion.
State v. Huffman, supra.

We examine the evidence supporting the trial court’s
ruling admitting the hashish exhibit in evidence. Of-
ficer Robert Runkles was an undercover narcotics offi-
cer for the Omaha police department, for approximately
1 1% years. On September 25, 1972, he went to a North
Omaha address with a companion where the defendant
opened the door and admitted them. Runkles negotiated
and made the purchase of a small amount of hashish
from the defendant. He watched the defendant trim
this substance from a larger amount and place it in a
small piece of tinfoil. He placed the foil packet contain-
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ing the suspected hashish in his wallet and then took
his companion home. Runkles then went to the Omaha
police headquarters at approximately 9:30 p.m., and
tested the suspected hashish. The test was positive and
then Runkles placed the hashish back in his wallet, left
the station, and returned home. Three days later, on
the evening of September 28, 1972, Runkles returned
to the station, removed the foil packet from his wallet
and sealed it in an envelope marked “R. B. 45579F”, and
placed it in the police property room. Between the
evening of September 25, 1972, and September 28, 1972,
Runkles testified that the foil packet was always in his
presence, in his billfold, except when he slept. Runkles
further testified that he had no other substances in his
wallet during that time period and made no other pur-
chases. On October 2, 1972, a police officer testified
that he transferred an envelope bearing “R. B. 45579F”
from the Omaha police department’s property vault to
a medical laboratory in Omaha for testing. This officer
never opened the envelope but hand delivered it to a
chemist at the medical laboratory. The exhibit was
tested by the chemist who was an expert in drug analy-
sis, at the medical laboratory. The chemist opened the
sealed envelope and analyzed the contents on the same
day. He testified that the substance tested was hashish.
When finished with the test, the chemist placed the
remainder of the substance back in the envelope, stapled
it shut, and filed it in the vault at the medical laboratory.
The defendant does not contend that the chain of pos-
session was insufficient from this point on and conse-
quently it will be unnecessary to discuss the further evi-
dence in this area.

We come to the conclusion that the record reflects a
continuous chain of custody from the time of purchase
until the analysis of the substance and that the total
circumstances surrounding the purchase and the oper-
ations of the agent are reasonable and support the foun-
dation for the testimony given at the trial. In reality,
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the defendant’s contention is an attack upon the irregular
nature of the manner in which the undercover agent
Runkles handled the exhibit. We simply point out,
again, that the chain of custody and its complete and
continuous possession by one person is conclusively es-
tablished by the evidence. It may be true that it is
inherent in the nature of an undercover agent’s work
that he maintain a schedule of hours and general mode
of operation different from those of uniformed police
officers. The very success of the operation depends
upon an almost absolute disassociation with uniformed
officers. Considering all the circumstances and the
nature of the operation, it does not appear unreasonable,
much less being adequate to establish insufficient foun-
dation, that an officer under these circumstances would
retain personal custody of the evidence for 3 days prior
to turning it into the police property room. We further
point out that in State v. Huffman, supra, the evidence
in question was kept in an unlocked room in the police
station where it was possibly accessible to employees,
to janitors, and at times even to prisoners and visitors.
Nevertheless, this court held that it was important in
such circumstances to determine the nature of the ex-
hibit, the circumstances surrounding its preservation
and custody, and the likelihood of intermeddlers tamp-
ering with the object. The court held that the exhibit
was properly introduced in evidence and that it was a
question for the jury to determine if there had been
sufficient intermeddling or tampering with the object
under all the circumstances to destroy its credibility. We
come to the conclusion that there was ample evidence
to sustain the admissibility of the hashish exhibit in evi-
dence and that the defendant’s contention is without
merit.

The judgment and sentence of the District Court are
correct and are affirmed.

AFFIRMED.
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CraLE L. HANSEN, APPELLEE AND CROSS-APPELLANT, V.
EiLeeN A. HASENKAMP, APPELLANT AND CROSS-APPELLEE,
IMPLEADED WITH JERRY BRUMMER, APPELLEE AND CROSS-
- APPELLEE.

223 N. W. 2d 44

Filed October 31, 1974. No. 39425.

1. Trial: Motions, Rules, and Orders. A motion for directed
verdict must be treated as an admission of the truth of all
competent evidence submitted on behalf of the party against
whom the motion is directed. Such party is entitled to have
every controverted fact resolved in his favor and to have the
benefit of every inference that can reasonably be deduced from
the evidence.

2. Trial: Evidence. Where reasonable minds may differ as to
conclusions or inferences to be drawn from the evidence and
where there is a conflict in the evidence, such issues must be
submitted to the jury.

Photographs are properly admissible as evi-
dence if it be shown that they are true and correct representa-
tions of the place or subject they purport to represent at a
time pertinent to the inquiry. The use of motion pictures
for the purpose of proving certain facts before the jury is
a matter that should be left largely to the judgment and dis-
cretion of the trial judge.

4. Trial: Instructions. After the cause has been submitted to
the jury, a further communication by the trial judge to the
jury in the absence of the parties and their counsel, which
communication merely repeats or affirms an instruction al-
ready given to the jury, is not reversible error.

b. Parties: Appeal and Error. In this court a cross-appeal by
an appellee can be taken only against an appellant unless
otherwise provided by statute.

Appeal from the District Court for Cass County:
WALTER H. SmrtH, Judge. Affirmed.

Casey & Elworth, for appellant.
E. Dean Hascall, for appellee Hansen.

Harry L. Welch, Harold W. Kauffman, and Richard P.
Jeffries of Gross, Welch, Vinardi, Kauffman & Day, for
appellee Brummer.
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Heard before SpPENcER, BosraucH, McCownN, NEWTON,
CLIinTON, and BroODKEY, JJ., and CoLWELL, District Judge.

McCown, J.

This is an action for personal injuries arising out of
an automobile accident. Plaintiff Hansen, a guest pas-
senger in an automobile driven by defendant Hasen-
kamp, brought this action against the host driver and
against the defendant Brummer, the driver of the other
vehicle involved in the two-car accident. The jury
returned a verdict of $50,000 in favor of the plaintiff
and against the defendant Hasenkamp, and also found
that plaintiff had no cause of action against the de-
fendant Brummer. Judgment was entered on the ver-
dict of the jury and the defendant Hasenkamp appealed.

The defendant, Eileen Hasenkamp, was an employee
of First Federal Savings and Loan Association in Omaha,
Nebraska. On July 10, 1971, First Federal held an
outing and picnic for its employees at Lake Wa-Con-
Da, a recreation area near the Missouri River, some
distance south of Omaha, Nebraska. Hasenkamp in-
vited the plaintiff, Crale Hansen, as her guest for the
outing. The plaintiff met the defendant Hasenkamp
at mid-morning on Saturday, July 10, 1971. The two
left in the defendant’s car at approximately 10:30 am.
and picked up Ann Gebhardt, another First Federal
employee. On the way to Lake Wa-Con-Da the three
individuals stopped for hamburgers and plaintiff bought
a six-pack of beer. On the way to the picnic, defend-
ant Hasenkamp drank a beer and a half. The parties
arrived at the picnic area at about 12:30 p.m. During
the afternoon the defendant Hasenkamp fished and
water skied, and at approximately 4 p.m., the group
had a steak dinner. At approximately 7 p.m. or a
little later, plaintiff Hansen, defendant Hasenkamp, and
Miss Gebhardt left the picnic to return to Omaha.

" The evidence is in some conflict as to the amount



532 NEBRASKA REPORTS [Vor. 192

Hansen v. Hasenkamp

of liquor consumed by defendant Hasenkamp during
the course of the picnic. She testified that she had
four drinks, including one drink after the meal. There
was other testimony that she had at least five drinks.
There is testimony that the defendant Hasenkamp did
not appear to be under the influence of liquor during
the course of the picnic. There is other evidence that
liguor may have had some effect on her alertness,
speech, and walking. When she left the picnic there
is testimony that she had a drink in her hand as she
got into the car to drive back to Omaha. Miss Gebhardt
testified that the defendant Hasenkamp finished that
drink while driving back toward Omaha and tossed the
glass out the window some 5 minutes after they had
reached U.S. Highway No. 73-75. Miss Gebhardt also
testified that as they left the picnic area on a hilly
dirt road proceeding toward Highway No. 73-75, the
defendant Hasenkamp was not staying on her side of
the road; the speed was somewhat above normal; and
Miss Gebhardt suggested defendant Hasenkamp should
slow down or be a little more careful. She also testi-
fied that defendant Hasenkamp’s speech was loud and
silly, although not slurred. Defendant Hasenkamp
denied Miss Gebhardt’s testimony on these issues.
After driving some 3 to 5 miles on the dirt road, they
reached Highway No. 73-75, a two-lane paved highway.
They proceeded north on Highway No. 73-75 at a speed
of approximately 60 miles per hour. As they were
driving along, at approximately 7:30 p.m., the defend-
ant Hasenkamp decided to stop to get some cigarettes
at a service station just past an intersection known
as Murray Corner. The service station was on the west
side of the highway and in order to reach it, it was
necessary to make a left-hand turn across the south-
bound traffic lane of Highway No. 73-75. The defend-
ant Hasenkamp testified that she looked to the north
and saw no vehicles approaching. She made a left-hand
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turn in front of a southbound pickup truck being driven
by the defendant Brummer. She never saw the Brum-
mer truck. The point of impact was in the southbound
traffic lane.

The plaintiff Hansen received injuries to the head,
neck, and chest. The injuries included multiple frac-
tures of bones and also the loss of sight of one eye. The
jury returned a verdict in favor of the plaintiff and
against the defendant Hasenkamp in the sum of $50,000,
and there is no complaint that the judgment is exces-
sive. The jury also found that plaintiff had no cause
of action against the defendant Brummer.

This appeal turns on the determination of whether
or not there was sufficient evidence to go to the jury
as to whether the defendant Hasenkamp was under the
influence of intoxicating liquor. This becomes critical
because the cause of action against the defendant Hasen-
kamp arises under the guest statute. Under that statute,
if the host driver is not under the influence of intox-
icating liquor, a guest can recover only where there
is gross negligence; while if the host driver is under
the influence of intoxicating liquor, only ordinary neg-
ligence need be proved. See Kaufman v. Tripple, 180
Neb. 593, 144 N. W. 2d 201. Here the evidence is clear,
and the jury of necessity found, that the defendant
Hasenkamp was guilty of at least ordinary negligence.

In the posture of this case we must view the evidence
in the light of the fact that the jury returned a verdict
in favor of the plaintiff. In testing the sufficiency of
the evidence to support a verdict, it must be considered
in the light most favorable to the successful party.
Every controverted fact must be resolved in his favor
and he should have the benefit of every inference that
can be reasonably drawn therefrom. Speedway Transp.,
Inc. v. DeTurk, 183 Neb. 629, 163 N. W. 2d 283.

Here the jury was correctly instructed as to the
meaning of the term “under the influence of intoxi-
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cating liquor” under the rule laid down in O’Neill v.
Henke, 167 Neb. 631, 94 N. W. 2d 322. “A person is
under the influence of alcoholic liquor if such person
is under (the) influence of intoxicating liquor to such
an extent as to have lost to an appreciable degree the
normal control of his body or mental faculties, and to
the extent that there is an impairment of the capacity
to think and act correctly and efficiently.” That case
also confirms the rule that where reasonable minds may
differ as to conclusions or inferences to be drawn from
the evidence, and where there is a conflict in the evi-
dence, such issues must be submitted to the jury. See,
also, Speedway Transp., Inc. v. DeTurk, supra.

The defendant asserts that the verdict of the jury
is contrary to the law and to the evidence, and that
the court erred in failing to sustain her motions for
directed verdict.

A motion for directed verdict must be treated as an
admission of the truth of all competent evidence sub-
mitted on behalf of the party against whom the motion
is directed. Such party is entitled to have every con-
troverted fact resolved in his favor and to have the
benefit of every inference that can reasonably be de-
duced from the evidence. Hoffman v. Jorgensen Awn-
ings, Inc., 178 Neb. 261, 132 N. W. 2d 867.

Under the evidence in this case we cannot say as a
matter of law that reasonable minds could not differ
on the issue of whether or not the defendant Hasen-
kamp was under the influence of intoxicating liquor.
The action of the court in submitting the matter to
the jury was proper.

There is a single assignment of error complaining
generally as to errors of law occurring during the trial.
Only two complaints are mentioned in her brief. The
first relates to the contention that the court erred in
permitting the plaintiff to express an opinion that the
defendant Hasenkamp was under the influence of al-
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coholic liquor over an objection that there was no proper
and sufficient foundation. It is well established in
Nebraska that a lay witness may give his opinion as to
intoxication, at least where it has been established that
the witness had an opportunity to observe the person.
McCulley v. Anderson, 119 Neb. 105, 227 N. W. 321.
In this case there is no dispute that the plaintiff had
ample opportunity to observe the defendant over a
period of several hours before the accident occurred,
and that he had testified in full detail as to the facts
and circumstances which he had observed. What the
defendant actually complains about is the fact that
plaintiff had testified in an earlier deposition that he
did not believe the defendant Hasenkamp was under
the influence of liquor during the course of the trip
back to Omaha, but had changed his mind later, based
upon the fact that the defendant had made a left turn
on a busy highway in front of oncoming traffic. These
differences in the testimony of the plaintiff were fully
brought out to the jury and plaintiff’s opinion was not
excludable upon the ground that there was no proper
or sufficient foundation. The plaintiff had already test-
ified as to the facts and circumstances which entered
into his opinion. Unless we can say as a matter of
law that there was no evidence upon which any lay
witness could have testified that the defendant Hasen-
kamp was under the influence of intoxicating liquor,
certainly we cannot say that there was no foundation
for the plaintiff to express an opinion.

The defendant also argues that there was error in
refusing to admit in evidence a motion picture which
showed the defendant Hasenkamp water skiing at ap-
proximately 3 p.m. on the afternoon of the picnic. The
trial court sustained plaintiff’s objection to the admis-
sion of the film in evidence and expressed the view
that the picture showing her water skiing at 3 p.m.
was not relevant to show her condition at 7:30 p.m.
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There was evidence in the record as to the defendant’s
water skiing by eye-witnesses, without any dispute.
The motion picture would simply have been cumulative
evidence of activities already testified to by several
witnesses. Photographs are properly admissible as evi-
dence if it be shown that they are true and correct
representations of the place or subject they purport
to represent at a time pertinent to the inquiry. Markey
v. Hunter, 170 Neb. 472, 103 N. W. 2d 221. The use
of motion pictures for the purpose of proving certain
facts before the jury is a matter that should be left
largely to the judgment and discretion of the trial judge.
Denison v. Omaha & C.B. St. Ry. Co., 135 Neb. 307, 280
N. W. 905. Even if it be assumed that the defend-
ant’s water skiing some 4% hours before the accident
was at a time sufficiently close to the accident to be
pertinent, and that the exclusion of motion pictures
showing that activity was therefor improper, never-
theless under the evidence here, the exclusion cannot
be deemed prejudicial.

Complaint is also made that when the jurors trans-
mitted a question to the judge as to whether they
must all agree on the same cause of guilt, the court,
in the absence of the parties and their counsel, sent
the following “instruction” to the jury: “You are in-
structed that the Court cannot give you any further
clarification beyond that which is set forth in Instruc-
tion No. 5. As stated in Instruction No. 1, any one
instruction should be considered in the light of all the
others.”

While communications between the trial judge and
jury should be controlled by a high degree of circum-
spection, we have consistently held that the repetition
or affirmation of an instruction already given to the
jury is not reversible error. See, Anderson v. Evans,
168 Neb. 373, 96 N. W. 2d 44; Crecelius v. Gamble-
Skogmo, Inc., 144 Neb. 394, 13 N. W. 2d 627. There
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was clearly no error here in the trial court dlrectmg
the jury to consider the instructions previously given.
~ The remaining assignments of error are without merit
and the judgment of the trial court should be affirmed.
. One further matter remains to be disposed of. Plain-
tiff’s cause of action here was filed against the defend-
ants E11een Hasenkamp and Jerry Brummer. The ver-
dict of the jury was in favor of the plaintiff and against
the defendant Eileen Hasenkamp for $50,000; and that
the plaintiff had no cause of action against the defend-
ant Jerry Brummer, and judgment was entered on the
verdict.

The defendant Eileen Hasenkamp filed a motion for
new trial or, in the alternative, judgment notwithstand-
ing the verdict as to the judgment against her. The
plaintiff filed a motion for new ftrial or, in the alter-
native, Judgment notwithstanding the verdlct against
the jury’s verdict and judgment in favor of the de-
fendant Brummer. Both motions were overruled, and
the defendant, Eileen Hasenkamp, perfected her appeal
to this court, and is the only appellant.

The plaintiff-appellee attempted to assert a right to
cross-appeal from the. judgment in favor of the de-
fendant Brummer, by "asserting the purported cross-
appeal in the manner provided by Rules 1d and 8b3
of the Revised Rules of this court. Under these rules,
no notice is required and the cross-appeal must be set
out separately in the appellee’s brief. The defendant
Brummer has filed a motion to dismiss the purported
cross-appeal of the plaintiff-appellee against Brummer.

The general rule is that a cross-appeal is allowable
and can be taken by an appellee only against an appel-
lant, unless otherwise provided by statute. See, 4 C.
J. S., Appeal & Error, § 35, p. 141; 4 Am. Jur. 24,
Appeal and Error, § 177, p. 688 Wh11e that general rule
is not expressly stated in our rules, it is clearly im-
plied. Rule 8c dealing with reply briefs provides:
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“* * * The answer of appellant to any cross-appeal shall
be set forth in a separate division of the reply brief,
* * *” (Empbhasis ours.) We therefore hold that in
this court a cross-appeal can be taken only against an
appellant, unless otherwise provided by statute. The
only appellant here was the defendant Eileen Hasen-
kamp. The defendant Brummer was not an appellant.
The motion to dismiss the purported cross-appeal against
the defendant Brummer is granted.

The judgment of the District Court was correct and
is affirmed.

AFFIRMED.

CoNSTANCE S. BREWER, APPELLANT, V. LYLE CASE, ET AL,
APPELLEES,
Lonny L. BREWER, APPELLANT, V. LYLE CASE ET AL,
APPELLEES.
222 N. W. 2d 823

Filed October 31, 1974. Nos. 39428, 39429,

1. Motor Vehicles: Negligence. As a general rule it is negligence
as a matter of law for a motorist to drive an automobile on
a highway in such a manner that he cannot stop in time to
avoid a collision with an object within the range of his vision.

2. Trial. Generally, a party cannot claim error when an issue
submitted to the jury is found in his favor. And this is
especially true when no issue of contributory negligence or
comparative negligence exists.

3. Trial: Verdicts: Damages. A verdict and judgment will not
be set aside as inadequate unless so clearly wrong and un-
reasonable as to indicate passion, prejudice, or mistake on
the part of the jury.

Appeals from the District Court for Burt County:
WavrTer G. HUBER, Judge, Affirmed.

Richard J. Bruckner of Schrempp, Bruckner & Dins-
more, Harry E. Stevens, and Leo J. Eskey, for appellants.

- Brogan & Stafford and Frederick S. Jack, for appellees.
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Heard before Wwurte, C. J., SPENCER, DBOSLAUGH,
McCown, NEwToN, CLINTON, and BRODKEY, JJ.

Wurte, C. J.

In this consolidated action for personal injuries, medi-
cal expenses, and loss of consortium, the plaintiffs re-
covered a jury verdict and judgment in the amount of
$100 on the wife’s claim for personal injuries and $500
on the husband’s claim for medical expenses and loss of
consortium. The plaintiffs appeal from the verdicts and
judgments of the District Court. We affirm the judg-
ments of the District Court.

The plaintiffs contend that the District Court erred
in failing to direct a verdict on the issue of negligence;
that there was error in the giving of the instruction con-
cerning a preexisting condition; and lastly that the in-
adequacy of the verdict requires reversal.

On August 28, 1971, Mrs. Brewer was driving north
on Main Street in Decatur, Nebraska, on a clear, dry
day. She had stopped at a stop sign at the intersection
of Main and Huff Streets and observed the defendant,
Jean Case, through her rearview mirror, approaching
from the rear approximately one-half block away. While
approaching the Brewer car at a speed of 10 to 15 miles
per hour, Mrs. Case’ 1-year-old daughter started to “tilt”,
Seeing this, she turned to the child and removed her
foot from the accelerator. Instead of then pressing the
brake, she hit the accelerator again. Mrs. Case struck
the rear of the Brewer car as it was leaving the inter-
section. Neither car sustained great damage. Immedi-
ately after the accident, neither party saw a doctor.
There was evidence to suggest that Mrs. Brewer may
have hit the steering wheel of her car in the chest area.
Mrs. Brewer, 5 months pregnant at the time of the acci-
dent, saw a doctor 1 week later. She had a spontaneous
abortion on September 14, 1971. Due to heavy flowing
following the abortion she had a D & C in December.

The flowing continued and in February 1972, she had a
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hysterectomy. Mrs. Brewer has alleged breathing and
weight problems, chest pains, and a decreased capacity
to work in addition to other medical problems.

We examine the question of the failure of the District
Court to withdraw the issue of negligence from the jury
and give an instruction on liability. The evidence shows
that the defendant Case admitted stepping on the ac-
celerator and did not allege or attempt to prove any
negligence on the part of Mrs. Brewer nor any excuse
or sudden emergency that would justify the failure to
stop. The defendant testified in substance that she
failed to take the proper precautions in preparing to
stop. The record indicates that the sole focus of the
trial was on the issues of the nature and extent of Mrs.
Brewer’s injuries and whether they were proximately
caused by the negligence of the defendant. We agree it
is true in this jurisdiction it is the general rule that it is
negligence as a matter of law for a motorist to drive an
automobile on a highway in such a manner that he cannot
stop in time to avoid a collision with an object within
the range of his vision. Guerin v. Forburger, 161 Neb.
824, 74 N. W. 2d 870. It is not alleged or contended, nor
is there any evidence of, a lack of visibility or other cir-
cumstances reasonably excusing the defendant’s actions
or bringing her conduct within the range of the recog-
nized exceptions to this rule. We agree that the District
Court erred in submitting the question of the defend-
ant’s negligence to the jury. We are also of the opinion
that this error was nonprejudicial to the plaintiff. Gen-
erally .a party cannot claim error when an issue sub-
mitted to the jury is found in his favor. Prell v. Mur-
phy, 178 Neb. 278, 133 N. W. 2d 5. This is especially true
when no issue of contributory negligence or comparative
negligence exists. Prell v. Murphy, supra. No compara-
tive negligence instruction was requested or given in
this particular case. No contention can be made that
the plaintiffs’ verdicts were probably reduced by the
confusion of the issue of contributory negligence. More-
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over, the record in this case reveals an entire lack of
suggestion that the jury was misled in any respect in
connection with the issue of liability. We come to the
conclusion that this error by the District Court in the
failure to give a peremptory instruction on the issue of
negligence was nonprejudicial.

.. The plaintiffs also contend that the court erred in
submitting the issue of the proximate cause of Mrs.
Brewer’s alleged damages and injuries to the jury and
that the court was in error when it instructed the jury.
and submitted the issue of a preexisting condition. It
is contended that no such condition was established in
the defendant’s evidence or in her pleadings. The two
contentions are interwoven and we will discuss them
together. It is fundamental that when evidence con-
flicts on the question of the proximate cause of alleged
injuries or damages the issue is ordinarily for the jury
under proper instructions, We review the evidence
to determine whether such an issue existed in light
of the basic rule that where reasonable minds may reach
a different conclusion from the evidence adduced as to
whether the negligence of the defendant proximately
caused the abortion and subsequent hysterectomy.
Cross-examination of Mrs. Brewer’s doctor revealed that
she had similar problems prior to the accident, the same
problems plaintiffs now allege were caused by the acci-
dent.

In December 1964, Mrs. Brewer was troubled by
cramps and a late period. She experienced water dis-
charge and was passing clots. In February 1965, she
saw her doctor about abdominal pains and was given birth
control pills for cramping, pain, and flowing. In Oc-
tober 1968, she had a vaginal infection. In June 1970,
an IUD was inserted. Her doctor admitted that some
doctor’s feel IUD’s are a source of infection. The death
of her baby was caused by a premature birth and in-
fection of the uterus. In.November 1970, she complained
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of heavy flowing, cramps, and the IUD was lost. In
May 1971, she was given an antibiotic for infection. Evi-
dence of a prior weight problem existed in 1967 and
1970.

It is also clear from the evidence that she did not
complain of a uterus injury upon visits to the doctor most
closely following the accident. The doctor testified that
the only impact to her body was in the chest area and
she was treated for a fractured rib on September 4, 1971.
The doctor also testified that the baby’s heartbeat was
strong and normal in September 1971, and there was no
evidence of injury to the fetus. It appears that her
problems after the accident were similar to those she
had in 1964 and 1965. Evidence of her total disability
after the accident is not compatible with her work record
in October and November of 1971. Use of birth control
pills and the TUD could have been the source of some
of her problems.

It is evident from the above recital of the evidence that
the factual question was raised as to whether the acci-
dent was the proximate cause of the abortion and the
subsequent medical treatment. What we have said also
disposes of the contention that the District Court erred
in instructing the jury on the issue of a preexisting
condition. The contention that the issue was not raised
is without merit. The defendant specifically denied
that the accident caused Mrs. Brewer’s injuries, thus
raising the issue that such conditions were proximately
caused by the accident. The assertion that the instruction
is not sufficiently supported by the evidence is without
merit. Of course, it is error to submit such an instruc-
tion fo the jury when there is no support in the evidence
for it. Swanson v. Murray, 172 Neb. 839, 112 N. W. 2d
11. However, the evidence, particularly that obtained
on cross-examination of Mrs. Brewer’s doctor, and re-
cited in detail earlier in this opinion, is amply sufficient
to create the fact issue that her physical and medical con-
dition was created and caused by a preexisting condition
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and not as the proximate cause flowing from the acci-
dent. There is no merit to this contention.

The plaintiffs finally urge that the amount of the jury
award was grossly inadequate. This court has held
that a verdict and judgment will not be set aside as in-
adequate unless so clearly wrong and unreasonable as
to indicate passion, prejudice, or mistake on the part of
the jury. Parkhurst v. Barth, 189 Neb. 154, 201 N. W.
2d 708. The plaintiffs’ real contention here is that the
jury verdicts of $100 and $500 are obviously inadequate
on the assumption that Mrs. Brewer’s injuries, condi-
tion, and claimed disabilities arising from the abortion
and the subsequent medical treatment were proximately
caused by the accident. As we have pointed out, the
jury resolved this issue under the evidence and proper
instructions against the plaintiffs. That being true, it
is quite apparent there is nothing in the jury verdict that
would indicate passion, prejudice, or mistake, or that its
verdicts were clearly wrong. It is apparent that the
jury did not accept the plaintiffs’ claim and evidence
regarding the extent of Mrs. Brewer’s injuries and award-
ed an amount less than claimed. In our judicial sys-
tem, it is entirely within the province of the jury to
weigh the evidence and resolve the resulting conflicts.
The credibility of the witnesses and the weight to be
given to their testimony are for the triers of fact. First
Nat. Bank of Omaha v. First Cadco Corp., 189 Neb. 734,
205 N. W. 2d 115.

The judgments of the District Court are correct and
are affirmed.

AFFIRMED.

Linpa DALLMANN, APPELLANT, V. PAT MEHRER ET AL.,
APPELLEES.
222 N. W. 2d 827

Filed October 31, 1974. No. 39450,
1. Infants: Domicile: Parent and Child: Custody. The jurisdic-
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tion of a state to determine the status and custody of a
child extends to every child within its borders.

2. Infants: Divorce: Comity: Custody. A foreign divorce decree
has no extraterritorial effect upon questions of proper custody
arising under circumstances materially changed with reference
to the welfare of the children.

Appeal from the District Court for Scotts Bluff County:
Tep R. FEIDLER, Judge. Affirmed.

Zane M. Pic, for appellant.
Van Steenberg, Brower & Chaloupka, for appellees

Heard before WHiTe, C. J., SPENCER, BOSLAUGH,
McCownN, NEwToN, CLINTON, and BRODKEY, JJ.

BosLaugs, J.

This is an appeal in a proceeding involving the custody
of two minor children. The trial court found the cus-
tody of the children should be awarded to the defendant,
Marlyn Dallmann. The plaintiff, Linda Dallmann, has
appealed.

The plaintiff and the defendant were divorced in 1970
in San Mateo County, California. In that proceeding
the custody of their children, Cameron, now 11 years
of age, and Debra, now 10 years of age, was awarded
to the plaintiff. In 1973 the defendant commenced a
proceeding in the California court to obtain custody of
the children. On the day before a hearing was to be
held in that proceeding, the plaintiff appeared at the
defendant’s home in California and took the children
from the home where they were visiting and returned
them to Nebraska.

This action was commenced to enjoin the defendant
and the plaintiff’s parents, Pat Mehrer and Doug Mar-
tindale, from interfering with the plaintiff’s custody
of the children. The defendants filed an answer and
cross-petition in which they asked that the custody of
the children be transferred to the defendant father. The
case was tried upon the cross-petition and resulted in a
judgment transferring the custody to the defendant.
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There can be no question concerning the jurisdiction
of the trial court to determine the custody of the chil-
dren. The plaintiff and the children were residents of
Nebraska when this action was commenced. All the
other parties were before the court. The jurisdiction
of a state to determine the status and custody of a child
extends to every child within its borders. In re Appli-
cation of Reed, 152 Neb. 819, 43 N. W. 2d 161. A foreign
divorce decree has no extraterritorial effect upon ques-
tions of proper custody arising under circumstances ma-
terially changed with reference to the welfare of the
children. Copple v. Copple, 186 Neb. 696, 185 N. W. 2d
846.

The significant evidence in this case relates to the
conduct of the plaintiff after she returned to Nebraska
following the divorce in California. The record shows
without dispute the plaintiff has been sexually promis-
cuous and that conduct has taken place in the home on
occasions when the children were there. Recently, the
plaintiff has been dating a Wyoming man who is identi-
fied as a professional gambler. He has stayed at her
home on a number of occasions.

The defendant has remarried and maintains a very
suitable home in Pacifica, California. He and his wife
are active in church affairs and he is able to provide a
very satisfactory environment for the children. The
record fully supports the finding of the trial court that
the best interests of the children require the custody be
transferred to the defendant.

The judgment of the District Court is affirmed.

AFFIRMED. .

STATE OF NEBRASKA, APPELLEE, V. MICHAEL HEDGLIN,
APPELLANT.,
222 N. W. 2d 829

Filed October 31, 1974. No. 39465.
Sentences: Criminal Law: Statutes. Under section 83-1,105(2),
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R. S. Supp., 1972, where the trial court imposes a sentence
for a definite term of years on a defendant, the maximum
term of the sentence shall be the term imposed by the court
and the minimum term shall be the minimum sentence pro-
vided by law.

Appeal from the District Court for Hall County:
DonaLp H. WEAVER, Judge. Affirmed.

" Richard E. Gee, for appellant.

Clarence A. H. Meyer, Attorney General, and Ralph
H. Gillan, for appellee.

Heard before SpENCER, BosLaucH, McCowN, NEWTON,
CuinTON, and BrobkEy, JJ.

SPENCER, J. ,
This is a criminal case wherein defendant pled guilty
to a charge of burglary. He was given an indetermin-
ate sentence of 5 to 7 years. He filed a motion to the ef-
fect that the 5 year minimum exceeded the statutory
minimum established by section 83-1,105, R. S. Supp.,
1972. The trial court sustained defendant’s motion, and
imposed a new sentence of 6 years. Defendant per-
fected this appeal, setting out four assignments of error
which may be summarized by his contention that the
second sentence is more severe than the first one and
therefore violates his constitutional rights. We affirm.
The sentence originally pronounced herein was in
excess of the minimum authorized by statute. Section
28-532, R. R. S. 1943, provides a sentence of not more
than 10 years nor less than 1 year for burglary, the
crime to which defendant pled guilty. The sentence im-
posed was for 5 to 7 years. However, section 83-1,105,
R. S. Supp., 1972, provides in part: “Except where a
term of life is required by law, in imposing an indeter-
minate sentence upon the offender, the court may:
“(1) Fix the minimum and maximum limits of the
sentence, but the minimum limit fixed by the court shall
not be less than the minimum provided by law nor more
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than one-third of the maximum term, and the maxi-
mum limit shall not be greater than the maximum pro-
vided by law; * * *”

The minimum portlon of the sentence was void as be-
ing in excess of the statutory authority. Defendant was
resentenced to 6 years in the Nebraska Penal and
Correctional Complex. His contention is that because
6 years is more than the 5 years specified as the mini-
mum in the previous sentence, he has been given a more
severe sentence.

We believe defendant misunderstands the legal effect of
his sentence. In arguing that the flat sentence of 6
years involved an increase in his sentence, -defendant.
completely overlooks subsection (2) of section 83-1,105,
R. S. Supp., 1972, which provides: “(2) Impose a def-
inite term of years, in which event the maximum term
of the sentence shall be the term imposed by the court
and the minimum term shall be the minimum sentence
provided by law; * * *.”

Under this section all sentences except life imprison-
ment are indeterminate sentences. The new sentence
imposed in this case is exactly the same in legal effect
as though it had read: “For a period of not more than
6 years nor less than 1 year.” Consequently, the re-
sentencing reduced his maximum sentence from 7 to
6 years, and his minimum sentence from 5 years to 1
year.

The judgment is affirmed.

. AFFIRMED.

NEwrTON, J., concurring.

I concur in the opinion of Spencer, J. The question of
the constitutionality of section 83-1,105, R. S. Supp.;
1972, as adopted at the Eighty-second Session of .the
Nebraska Legislature, has not been raised in this case.

Since this statute reduces every felony penalty fixed
by other statutes, makes it impossible for a court to fix
a flat, as dlstmgulshed from an indeterminate sentence,
and also effectively prevents the imposition of maxi-
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mum sentences as prescribed by other statutes, it would
appear to be amendatory of every statute fixing a penal-
ty for the commission of a felony and violative of Ar-
ticle III, section 14, Constitution of Nebraska.

STATE OF NEBRASKA, APPELLEE, V. CLIFFORD JONES, SR.,
ALSO KNOWN AS GLASSES, APPELLANT.
222 N. W. 24 831

Filed October 31, 1974. No. 39482.

Appeal from the District Court for Douglas County:
SamueL P. Canicria, Judge. Affirmed in part, and in
part reversed and remanded.

Clayton H. Shrout of Shrout, Caporale, Krieger, Chris-
tian & Nestle, for appellant.

Clarence A. H. Meyer, Attorney General, and Ralph
H. Gillan, for app=llee.

Heard before SPENCER, BosraucH, McCownN, NEWTON,
CrintoN, and BRODKEY, JJ.

CLINTON, J.

Defendant Jones was charged with the crime of in-
tentionally being in possession, on March 28, 1973, of
a controlled substance, heroin, with intent to distribute,
deliver, or dispense. Previous to trial a motion to sup-
press certain physical evidence, namely, the heroin and
various paraphernalia used in connection with the prep-
aration of the same for sale, was made and a hearing
held thereon. The motion was denied. Defendant en-
tered a plea of not guilty and, in the presence of his own
counsel, waived trial by jury and consented to a trial
by the District Judge upon the basis of police reports
which were offered and received in evidence pursuant to
an oral stipulation by the State, the defendant, and his
counsel. The defendant submitted his own case with-
out evidence.
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The stipulation for trial on the evidence contained in
the police reports is lacking in desirable specificity.
However, it is clear from the interrogation of the de-
fendant by the court that he, with the advice and con-
sent of his experienced defense counsel, intended not
only to waive a jury trial, but also intended to and did
waive confrontation and cross-examination of witnesses,
his own presence and the presence of his counsel during
the consideration of the evidence by the court, the taking
of oaths by witnesses, and all objections which might be
made in the course of trial such as objections to evidence
cn the grounds of hearsay, lack of foundation, qualifica-
tion of witnesses, and the actual offer and receipt of
physical evidence. We so interpret the record. We fur-
ther find that the defendant, who was personally ad-
dressed by the court during the course of the proceedings
on the stipulation, voluntarily, knowingly, and intelli-
gently waived all the foregoing constitutional and statu-
tory rights.

After consideration of the evidence the trial judge an-
nounced a finding of guilty and pronounced a judgment
of conviction, After continuance for a presentence in-
vestigation the defendant was sentenced to a term of
15 years, to be served concurrently with a federal sen-
tence. The defendant appeals.

Three assignments of error are made here: (1) The
trial court erred in denying the motion to suppress. (2)
The evidence is insufficient to sustain the verdict. (3)
The sentence imposed is excessive and illegal because
section 28-4,125, R. S. Supp., 1972, was amended before
the judgment became final and such amendment pro-
vided for a lesser maximum sentence than that imposed
by the court.

The charge and conviction in this case arise from the
same transaction and the same search and seizure with
which we dealt in State v. Patterson, ante p. 308, 220 N.
"W. 2d 235. The suppression hearing in that case and
the one in this case were jointly held and counsel for the
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defendant participated fully therein. The record of the
suppression hearing is identical in both cases. It is clear
that the defendant and his skilled counsel were familiar
with and recognized the overwhelming nature of the
proof of guilt. For these reasons defendant and his
counsel reasonably determined to put all their eggs in
the suppression basket. Patterson was tried and con-
victed before the defendant Jones was brought to trial
When our opinion in State v. Patterson, supra, was filed
the basket fell and the eggs were broken. Our opinion
in State v. Patterson, supra, insofar as assignment No.
(1) is concerned, governs this case.

With reference to the sufficiency of the evidence to
sustain the conviction, we have examined the police
reports which were offered and received in evidence.
These reports establish, with less detail, essentially the
same picture which supported the conviction in State
v. Patterson, supra. The defendant here was one of the
persons arrested in the raid described in that case. The.
defendant’s implication in the plan to distribute the
heroin seized at that time was established by the eye-
witness testimony of an accomplice whose signed inter-
rogation appears in the reports. The presence of heroin,
the quantities seized, and the evidence of packaging for
distribution are uncontradicted. The evidence is just as
convincing as that in State v. Patterson, supra, and is
clearly sufficient to support the conviction.

The State concedes that assignment No. (3) is well
taken on the basis of our holding in State v. Randolph,
186 Neb. 297, 183 N. W. 2d 225; and State v. Patterson,
supra.

The judgment of conviction is affirmed. The sentence
is vacated and the cause remanded for resentencing.

AFFIRMED IN PART, AND IN PART
REVERSED AND REMANDED.
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STATE oF NEBRASKA, APPELLEE, V. MoRris D. ComMss,
APPELLANT,
222 N. W. 2d 533

Filed October 31, 1974. No. 39484.

1. Criminal Law: Trial: Evidence: Verdicts. After a jury has
considered all the evidence and returned a verdiet of guilty,
that verdict may not, as a matter of law, be set aside on
appeal for insufficiency of evidence, if the evidence sustains
some rational theory of guilt.

2. : . The credibility of the witnesses
and the welght of the evidence in a criminal case are for the
jury and a verdict will not be set aside on appeal if the
evidence sustains some rational theory of guilt.

3. Criminal Law: Sentences. A sentence imposed within the
statutory limits will not be disturbed on appeal unless there
appears to be an abuse of discretion.

Appeal from the District Court for Lancaster County:
DaLe E. FAHRNBRUCH, Judge. Affirmed.

" T. Clement Gaughan and Richard L. Goos, for
appellant.

- Clarence A. H. Meyer, Attorney General and Marilyn
B. Hutchinson, for appellee.

Heard before Wwite, C. J., SPENCER, BOSLAUGH,
McCownN, NEwTON, CLINTON, and BRODKEY, JJ.

Waitg, C. J.

The defendant appeals from a burglary conviction,
asserting the insufficiency of the evidence to support
the verdict of the jury; that there was error in the ad-
mission of certain statements of the defendant in evi-
dence; and that the indeterminate sentence of not less
than 3 and 14 years nor more than 5 years in the
Nebraska Penal and Correctional Complex was exces-
sive. We affirm the Judgment and sentence of the Dis-
trict Court.

We examine the assignment of error that the evidence
was insufficient to support the verdict of guilty. In
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the early morning hours of November 13, 1973, some-
body broke and entered into the Ress Insurance Agency,
located in the lower level of the building known as
the Century House, 600 South Twelfth Street, in Lin-
coln, Nebraska. It is not disputed that a burglary oc-
curred. The owner testified that approximately $7
to $10 was taken from the office; certain files in the
office had been damaged; drawers rifled; and the front
door had been smashed in. A safe had been removed
from the office, taken to the first floor on the elevator,
and then removed to the south parking lot. Further
evidence showing the nature and extent of the burglary
need not be recited in this opinion.

The evidence shows that the owner had employed
the defendant’s wife for a little over 3 years in general
office work and that the defendant had been in the
office many times. There is direct evidence of iden-
tification of the defendant at the scene of the burglary,
an unusual circumstance in a burglary case. Michael
Buttz lived in the Century House. He left about 2
o’clock in the morning of the break-in to get cigarettes.
He went to a vending machine in the basement, stopped
off enroute to check the mail on the first floor, and
found a pack of Kool cigarettes jammmed in the latch
of the security door. He noticed the other elevator
was downstairs. He proceeded downstairs and upon
arriving there saw that the other elevator was ‘“locked
to be off”. While getting his cigarettes from the vend-
ing machine in the storage room he saw a safe coming
out of the Ress office. The safe had a blanket over it.
Later he saw a man pushing the safe and loading it
onto the elevator. In the trial Buttz identified the
defendant as the same man he had seen in the base-
ment and outside in the south parking lot standing
near a Buick Electra. And, while the defendant was
still sitting in his car which had been stopped by the
police on Twelfth Street a short time after the burglary,
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this witness then identified him as the same man he
had seen earlier that night. There is other evidence
supporting this identification that need not be recited
here. One of the cars in the parking lot observed by
Buttz was a Buick Electra 225. The defendant’s car
was a Buick Electra 225 with a noisy muffler. The
man pushing the safe out of the Ress Insurance Agency
was wearing a black leather jacket. A black leather
jacket was found in the defendant’s apartment when
it was searched with the consent of the defendant’s
wife. It is apparent that there was both direct and
circumstantial evidence linking the defendant almost
conclusively as the person who had been in the build-
ing, removed the safe, and had performed the other
acts described. The intent to steal is readily inferable
from the fact that an attempt had been made to enter
the locked file drawer containing petty cash. Drawers
had been rifled, and the safe was actually moved from
the basement to the first floor and rolled out onto the
parking lot south of the building after an attempt had
been made to open it. The defendant’s car had a loud
muffler on it as did the one that was heard near the
scene of the crime shortly after it had occurred.

It is self-evident from this recital of only a portion
of the evidence that it is amply sufficient to sustain
the verdict. After a jury has considered all the evi-
dence and returned a verdict of guilty, that verdict
may not, as a matter of law, be set aside on appeal for
insufficiency of evidence, if the evidence sustains some
rational theory of guilt. State v. Harig, ante p. 49, 218
N. W. 2d 884. The thrust of the defendant’s argument
is to point out some inconsistencies and discrepancies
in the testimony of the State’s witnesses and asks the
court, in effect, to determine that the credibility of the
State’s witnesses was so destroyed that it was insuf-
ficient to support the guilty verdict. The credibility
of the witnesses and the weight of the evidence in a
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criminal case are for the jury and a verdict will not
be set aside on appeal if the evidence sustains some
rational theory of guilt. State v. Cano, 191 Neb. 709,
217 N. W. 2d 480. :

The next contention of the defendant is that certain
statements that he made were not voluntary and were
therefore inadmissible in evidence. The testimony to
which the defendant objects in his argument was given
on the defendant’s own initiative. It was not given
in response to interrogation nor after the giving of the
Miranda warnings. We observe that Miranda v. Ari-
zona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694,
cited by. the defendant in his argument, explicitly held
that volunteered statements of any kind are admis-
sible without prior explanation of the defendant’s rights.
The statements to which he objects were the result
of a conversation following a request to talk to Detec-
tive Thomas and to Detective Barker of the Lincoln
police department. The evidence shows that when he
started talking about the burglary, they stopped him,
telling him they did not want to talk about the burglary
any more. They did not give him the Miranda warn-
ings on this second contact with him after they had
previously given them to him, because “we were not
interrogating him anymore regarding the burglary; -that
he was there at his own request to see us.” The trial
court ruled that the statements complained of were
voluntarily made by the defendant himself, and the
evidence supporting this finding is conclusive in the
record. There is no merit to this contention.

Lastly, the defendant contends as excessive his 3 4
to 5 year indeterminate sentence. The statute, section
28-532, R. R. S. 1943, provides for a possible sentence
of 1 to 10 years in the Nebraska Penal and Correctional
Complex. The District Court had before it a presentence
investigation report, a part of which contained a record
of prior criminal conduct on the- part of the defend-
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ant. At the hearing on sentencing the defendant only
presented as mitigating circumstances the fact that he
might have a medical problem; that he had a family;
and that he probably has some time to do for parole
violation. The record is devoid of any evidence or in-
ference that there was any abuse of discretion by the
sentencing judge. A sentence imposed within the stat-
utory limits will not be disturbed on appeal unless
there appears to be an abuse of discretion. State v.
Harig, supra.

. The judgment of the District Court is correct and
is affirmed.
: AFFIRMED: -

IN RE INTEREST OF BELDING.

STATE oF NEBRASKA, APPELLEE, V. CoLIN L. BELDING, A
MINOR, BY AND THROUGH GWENDOLYN L. BELDING, HIS
MOTHER, APPELLEE, C. E. DANLEY, APPELLANT.

222 N. W. 24 835

Filed October 31, 1974. No. 39485.

~ Criminal Law: Attorneys at Law: Fees. Court-appointed counsel
for an indigent is entitled to all expenses reasonably neces-
sary to permit him to effectlvely and competently represent
his client, and reasonable fees for services performed pursuant
to his appointment.

Appeal from the District Court for Gage County: WIL-
1AM B. Rist, Judge. Affirmed as modified.

. C. E. Danley, pro se.
' Steven R. Brott, for appellee State of Nebraska. -

Heard before WHiTE, C. J., SPENCER, BosLAUGH, Mc-
Cown, NEwTON, CLINTON, and BRODKEY, JJ. -

SPENCER, J.
This is an appeal by C. E. Danley, court-appointed
attorney for Colin L. Belding, a minor. The trial court
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allowed applicant $1,400 for services rendered, and $19.20
for expenses.. Applicant, who requested $3,956.25, per-
fected this appeal on the insufficiency of the award. We
affirm as modified.

Applicant’s request for fees reflects 158.25 hours at
the rate of $25 per hour, for a total of $3,956.25. The
attorney who represented Gage County testified that he
spent approximately 45 to 55 hours on behalf of Gage
County, and that a reasonable charge for his services
would have been approximately $800. He further testi-
fied that he had no reason to believe the time and work
stated by the applicant were false. The trial court al-
lowed applicant $1,400, premised we assume on sub-
stantially discounting the time allegedly spent by appli-
cant in this matter,

It will serve no useful purpose to describe in detail
the work done by the applicant, or to analyze in detail
the time spent by him in doing so. Court-appointed
counsel for an indigent is entitled to all expenses reason-
ably necessary to permit him to effectively and compe-
tently represent his client, and reasonable fees for serv-
ices performed pursuant to his appointment.

Applicant is entitled therefore to reasonable expenses
and fees for services rendered. We are convinced that
the $1,400 allowance is inadequate. Considering the
services rendered, and the result obtained, we find that
the sum of $3,000 would be more adequate and is not
unreasonable herein.

We modify the judgment of the District Court by rais-
ing the allowance of attorney’s fee from $1,400 to $3,000,
and tax all costs to Gage County. In all other respects
the judgment is affirmed.

AFFIRMED AS MODIFIED.

CLINTON, J., concurs in the result.



Vor. 192] SEPTEMBER TERM, 1974 557
State v. Rhodes

STATE oF NEBRASKA, APPELLEE, V. PAUL E. RHODES,
APPELLANT.
222 N. W. 2d 837

Filed October 31, 1974. No. 39490,

1. Contempt. A proceeding for contempt is sui generis and sum-
mary in its nature. It partakes of some of the elements of
both civil and eriminal proceedings but, strictly speaking, it
is neither. It belongs to a class of proceedings inherent in
the court and deemed essential to its existence.

2, Contempt: Constitutional Law. The constitutional right of con-
frontation does not apply to criminal contempt proceedings.

A proceeding to punish for contempt of court

does mot require the presence of the defendant in order to

satisfy the requirement of due process, if there have been
suitable notice and adequate opportunity to appear and be
heard. '

Appeal from the District Court for Morrill County:
Jonx H. Kuns, Judge. Affirmed.

Paul E. Rhodes, pro se.

Clarence A. H. Meyer, Attorney General, and Chaun-
cey C. Sheldon, for appellee.

Heard before Wuite, C. J., SPENCER, BosLauGH, Mc-
CownN, NEwronN, CriNTON, and BRODKEY, JJ.

NewToN, J.

Defendant was convicted of contempt of court on No-
vember 21, 1960, and sentenced to serve 9 months at hard
labor in the Nebraska State Penitentiary and to pay a
fine of $2,500. On November 18, 1968, he filed a mo-
tion to vacate and expunge the judgment from the
record. The motion was finally heard and overruled
January 30, 1974, and defendant appeals.

This court will take judicial notice of the fact that
defendant’s conviction of contempt was appealed to
this court and dismissed for failure of defendant to
file a brief. The order of dismissal was entered on
September 26, 1961.
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As: grounds for his motion he states that the sen-
tence was void as he was not present when it was
pronounced; it included “hard labor”; he was required
to be a witness against himself; and he was denied the
right of confrontation. It may be noted that defend-
ant was aware of all these matters at the time of his
direct appeal but failed to urge them.

It is noted that the record fails to disclose the filing
of a motion for new trial and no action appears to
have been taken to vacate the judgment until 8 years
had elapsed. If the motion is to be considered as a
motion for a new trial, it was filed out of time. See
§§ 25-1143 and 25-1145, R. R. S. 1943. Section 25-2008,
R. R.'S. 1943, prescribes the time within which an ap-
plication to vacate a judgment must be commenced.
It was not complied with.

Should we view defendant’s motion as an application
for a writ of error coram nobis, it would not avail him.
In Newcomb v. State, 129 Neb. 69, 261 N. W. 348, this
court ruled that the proceeding must  be commenced
within the time allotted by section 25-2008, R. R. S. 1943.

“Where the facts alleged are known to the applicant
before or during the progress of the trial, or could
have been known by the exercise of reasonable dili-
gence, the writ must be denied. * * *

“The purpose of a writ of error coram nobis -is to
enable the court to recall some adjudication, made
while some fact existed which, if before the court,
would have prevented rendition of the judgment, and
which, through no fault of the party, was not presented.”
Hawk v. State, 151 Neb. 717, 39 N. W..2d 561.

“The writ of error coram nobis is not a substitute
for' a writ of error brought to correct errors of law
apparent on the record.” Parker v. State; 178 Neb: 1,
131 N. W. 24 678. B '

A"writ of error coram nobis lies' dnly_ to  correct
errors of fact in ignorance or disregard of which the
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judgment was pronounced. See Hawk v. State, supra.
Defendant does not here present an issue of fact but
restricts his motion solely” to questions of law.

Notwithstanding defendant’s procedural deficiencies-
we will consider'the merits of his motion. It was held
in Rhodes v. Houston, 258 F. Supp. 546 (1966), a case
based on the same facts now before us, that: “An
action to obtain punishment for contempt of court is:
rot itself a criminal proceeding, even though it may’
result in a sentence to the payment of a fine or to
imprisonment or both.”

In State ex rel. Beck v. Lush, 168 Neb. 367, 95 N.
W. 2d 695, this court held that a proceeding for con-
tempt was not a criminal action and not subject to con-
stitutional provisions governing such actions. The court
said: “A proceeding for contempt is sui generls and
summary in its nature. It partakes of some of the
elements of both civil and crimiral proceedmgs but,
strictly speaking, it is neither. Tt belongs to a class
of proceedings 1nherent in “the court and deemed es-
sential to its existence.” In’ this connection see, also,
§§ 25-2121, 25-2122, and 25-2123, R’ R. S. 1943.-

We have heretofore determined that the constitu-
tional right of confrontation does not apply to criminal
contempt proceedmgs " See, State ex rel. Wright v.
Barlow, 132 Neb. 166, 271 N. W. 282; State ex rel. Beck
v. Lush, supra.

In the present instance the defendant purposely ab-,
sented himself, and instructed his attorney not to ap-
pear, during the final. moments_ of the hearing in the
District Court and the entry of Judgment by the court.
He had notice of the hearing and an opportunity to.
be heard. The court had jurisdiction and the presence
of defendant, or his counsel, was not required to satisfy
due process. See 17 Am. Jur. 2d, Contempt, § 93, p.
85. If it were required, defendant himself an attorney
at law must be deemed to have waived the right.
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In regard to the assertion that he was required to
be a witness against himself, it is well answered by
the following excerpt from a related case, Rhodes v.
Houston, 418 F. 2d 1309 (1969): “And so far as he
would assert violation of a fifth amendment privilege
against self-incrimination at his state trial, the answer
is (a) that the testimony evoked from him, as the
record reads, is hardly to be deemed as incriminatory
and (b) Malloy v. Hogan, 378 U. S. 1, 84 S. Ct. 1489,
12 L. Ed. 2d 653 (1964), was decided after Rhodes’
Nebraska state trial in 1960, and we do not apply Mal-
loy v. Hogan retroactively. See Tehan v. United States
ex rel. Shott, 382 U. S. 406, 86 S. Ct. 459, 15 L. Ed.
2d 453 (1966).”

Defendant also insists that his sentence to “hard
labor” was void. At this late date the question is
- moot. Defendant has served his sentence. The record

in Rhodes v. Meyer, 334 F. 2d 709 (1964), disclosed
that no part of the time served was at “hard labor.”
Regardless of that, his sentence to 9 months imprison-
ment was not void. At best, only that portion of his
sentence specifying “hard labor” was open to question
and if found to be incorrect could have been set aside
on completion of a direct appeal.

It may be well to note that the identical propositions
here presented have been previously litigated and de-
termined adversely to defendant. See, Rhodes v. Hous-
ton, 202 F. Supp. 624, affirmed 309 F. 2d 959, cert. den.
372 U. S. 909, 83 S. Ct. 724, 9 L. Ed. 2d 719, cert. den.
383 U. S. 971, 86 S. Ct. 1282, 16 L. Ed. 2d 311, motion
denied 258 F. Supp. 546, affirmed 418 F. 2d 1309, cert.
den. 397 U. S. 1049, 90 S. Ct. 1382, 25 L. Ed. 2d 662;
Rhodes v. Meyer, 225 F. Supp. 80, 334 F. 2d 709, cert.
den. 379 U. S. 915, 85 S. Ct. 263, 13 L. Ed. 2d 186.

The judgment of the District Court is affirmed.

AFFIRMED.
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ZEvV ZOIMEN, APPELLANT, V. MENDEL LANDSMAN, APPELLEE.
223 N. W. 2d 49

Filed November 7, 1974. No. 39397.

1. Motor Vehicles: Negligence. A benefit removing an occupant
riding in the motor vehicle of another from the provisions
of the guest statute must be a tangible and substantial one
to the owner and a motivating influence for his furnishing the
transportation.

2. Motor Vehicles: Negligence: Words and Phrases. The defini-
tion of gross negligence as defined by the guest statute is
great and excessive and it indicates the lack of slight care
in the performance of duty.

3. Trial: Negligence. If the evidence as to gross negligence is
conflicting and reasonable minds could draw different conclu-
sions, it is for the jury. But, when the evidence is resolved
most favorably to the existence of gross negligence, and thus
the facts are determined, the inquiry of whether or not they
support a finding of gross negligence is one of law for the
court.

4. Motor Vehicles: Negligence. The presence of imminence of
danger visible to, known by, or made known to a driver, to-
gether with a persistence in negligence heedless of the con-
sequences, are factors to be given material, if not controlling,
consideration in the determination of gross negligence.

b. Statutes: Constitutional Law. A litigant who invokes the
provisions of a statute may not challenge its validity. He
may not seek the benefit of it and at the same time and in
the same action question its constitutionality.

6. Statutes: Constitutional Law: Waiver. It is a general rule
that the constitutionality of a legislative act must be raised
at the earliest opportunity consistent with good pleading and
orderly procedure, or it will be considered as waived.

Appeal from the District Court for Douglas County:
JaMEs A. BuckLEy, Judge. Affirmed.

Alfred A. Fiedler of Fiedler & Fiedler, for appellant.

John R. Douglas and Michael Kinney of Cassem,
Tierney, Adams & Henatsch, for appellee.

John C. Gourlay, James A. Lane, John P. Miller,
Milton C. Murphy, Richard Van Steenberg, and J. Pat-
rick Green, for amicus curiae,
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- Heard before WwiTe, C. J., SPENCER, BOSLAUGH,
McCown, NEwTON, CLINTON, and BRODKEY, JJ.

Warteg, C. J.

This is a personal injury automobile accident case
brought by the passenger, plaintiff Zoimen, against the
driver, defendant Landsman, as the result of a single
car accident in which the driver collided with a tele-
phone pole on a public street in the City- of Omabha,
Nebraska. The court directed a verdict of dismissal
at the end of plaintiff’s case, and the plaintiff appeals.
We affirm the judgment of the District Court.

The issues presented by this case are: (1) Did the
District Court err in not permitting the question as to
whether the plaintiff was or was not a guest to go to
the jury; (2) in holding as a matter of law that the
defendant driver of the automobile was not guilty of
gross negligence; and (3) whether.the plaintiff properly
presented the question of the constitutionality of the
Nebraska guest statute, section 39-740, R. R. S. 1943, now
section 39-6,191, Reissue of 1974.

The pertinent facts are: The plaintiff and the de-
fendant had known each other for some years because of
a prior working relationship. In early 1971, plaintiff
got a job in Omaha working as a ritual slaughterer. He
rented a room near defendant’s home, and during that
period he rode to work with a third person. Plaintiff
would return to Chicago on the weekends and would
take a cab to and from the airport during that period.
In August of 1971, he again returned to Omaha and
rented the same room as before.  He had been riding
to work with the defendant each day for 3 weeks prior
to the accident. The plaintiff continued his practice of
flying to Chicago on the weekends. However, upon
his return rather than using a cab to get to his Omaha
room, defendant would pick him up at the airport. On
three. different occasions the plaintiff had given the
defendant $2 for picking him up at the airport to defray
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his' expenses for running his car. ""The accidént hap-
pened, however, while ‘the plaintiff and the defendant
were returning home from work during the week. The
accident causing the plaintiff’s injuries occurrred when
the defendant suddenly passed out while driving his
car and it struck a telephone pole. 'Prior to the acci-
dent, both parties had been carrying on a normal con-
versation. The expert witness of the plaintiff testified
that the defendant’s passinig out or “sleepiness” ‘could
be attributed to a'hay fever drug. The defendant’s doc-
tor had never warned the defendant not to drive while
he was taking the drug. -After the accident; the de-
fendant was hospitalized for 5 days. During that peri-
od the defendant was given numerous tests to determine
why he lost consciousness. The evidence shows there
was no definite determination that the drug caused
the loss of consciousness, and the final diagnosis stated:

“# * * possible seizure disorder, cause unknown, pos-
sibly related to trauma.”

The plaintiff asserts that the questlon of 'whether the
plaintiff was a mere passenger and not a guest in the
defendant’s car should have been submitted to the jury.
The evidence shows that on three occassions the plain-
tiff gave the defendant $2 in connection with picking him
up at the airport after his weekend trips to.Chicago.
During the week the defendant had been taking the
plaintiff to work regularly and it was on one of these
occasions that the accident happened.. There is no
evidence at all that there were any arrangements or
any payments made for these daily trips. The test as
to whether a passenger is a guest within the purview
of the statute is: “A benefit removing an occupant rid-
ing in the motor vehicle of another from the provisions
of the guest statute must be a tangible and substantial
one to the owner and 'a motivating influence for his
furnishing the transportation. A remote, vague, in-
cidental, or:speculative benefit is not siufficient to have
that effect. This is the basis of the rule that the sharing
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of the cost of operating the car or other expenses of the
trip, when the acceptance of the occupant for convey-
ance is not motivated by or conditioned on such con-
tribution, is incidental, an exchange of social amenities,
and does not transform the occupant into a passenger for
compensation.” (Emphasis supplied.) Born v. Estate
of Matzner, 159 Neb. 169, 65 N. W. 2d 593. Not only is
there no evidence of any payments for this particular
trip or the trips taking the plaintiff back and forth from
work, but the plaintiff himself testified affirmatively
as follows:

“Q. Now, you worked here about three weeks in
August before this accident, right?

“A. Yes.

“Q. And it was your practice to walk over to Rabbi
Landsman’s house every morning and wait for him and
ride to work with him?

“A. Yes, sir.

“Q. And you used to wait out by the driveway?

“A. Yes, sir.

“Q. And as I understand it Rabbi Landsman never
came over to your house and picked you up?

“A. He picked me up a couple of times.

“Q. Most of the time you would walk over to him?

“A. Yes, sir.

“Q. You never had any talks with Rabbi Landsman
about him giving you a ride to work, I think you said
it was just that you lived so close together it worked
out that way?

“A. Yes, we didn’t make any arrangements.

“Q. You made no arrangements?

“A. No.

“Q. It was just that you were living close to each
other and you were both working at the same place?

“A. Yes, sir.

“Q. And that’s why you went over there?
“A. Yes, sir.
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“Q. Rabbi Landsman never asked you for any money
in the morning?

“A. No, sir.

“Q. And you never gave him any in the mornings?

“A. No, sir.” (Emphasis supplied.)

Even giving maximum import to the three $2 pay-
ments for the airport travel, the only possible conclu-
sion that can be made is that the money given to de-
fendant was incidental in character and was not the
defendant’s motivating influence in providing transpor-
tation for the plaintiff under the above rule. Under the
plaintiff’s own testimony, no money was given the de-
fendant at all for the regular daily trips and the only
possible construction to be placed upon the three air-
port “payments” was that it was a pure gratuity, re-
sulting from hospitality and friendship between the
parties and that therefore the payment was incidental
in character and was not the defendant’s motivating in-
fluence in providing transportation for the plaintiff.
The trial court’s determination on this issue was correct.

The plaintiff next contends that even if the plaintiff
were a guest for the purposes of the statute, the evidence
was sufficient to submit the issue of gross negligence
to the jury because the defendant was grossly negligent
in “passing out” or in falling asleep while operating
his motor vehicle. The definition of gross negligence,
under our statute, is defined as “* * * great and exces-
sive negligence * * *. It indicates the absence of slight
care in the performance of duty.” Hess v. Holdsworth,
176 Neb. 774, 127 N. W. 2d 487. The principles gov-
erning our appellate judicial review of this question in
a guest case are well settled. If the evidence is conflict-
ing and reasonable minds could draw a different con-
clusion, it is for the jury. But, when the evidence is
resolved most favorably to the existence of gross negli-
gence, and thus the facts are determined, the inquiry
of whether or not they support a finding of gross negli-
gence is one of law for the court. Thorpe v. Zwonechek,
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177 Neb. 504, 129 N. W. 2d 483; Ottersberg v. Holz, 159
Neb. 239, 66 N. W. 2d 571; Morris v. Erskine, 124 Neb.
754, 248 N. W. 96; Lincoln v. Knudsen, 163 Neb. 390, 79
N. W. 2d 716; Werner v. Grabenstein, 165 Neb. 231, 85
N. W. 2d 297. It is conclusive under the evidence, much
of which we have recited herein, that the sole proxi-
mate cause of the accident was the seizure, falling asleep,
or the passing out of the defendant as he drove along
the street. There is no evidence of excessive speed, in-
toxication, failure to keep a proper lookout, or the viola-
tion of any state statute or city ordinance. Broadly
stated the sole question for our determination is whether
losing consciousness, or falling asleep momentarily, is
per se evidence sufficient to submit to the jury the is-
sue of gross negligence. The hospital diagnosis of the
defendant’s loss of consciousness was cause unknown.
The plaintiff’s own expert witness testified that he
could not say with medical certainty that the defendant
fell asleep as a result of the hay fever drug or whether
he had some sort of a seizure disorder. The defendant’s
doctor had never warned or told the defendant not to
drive an automobile or warned him that there was any
danger from taking the hay fever.drug.

~ This court has laid down the general principles gov-
erning the examination of factual situations to deter-
mine whether there is sufficient evidence of gross negli-
gence. The presence of imminence of danger visible to,
known by, or made known to a driver, together with a
persistence in negligence heedless of the consequences,
are factors to be given material, if not controlling, con-
sideration in the determination of this question. Thorpe
v. Zwonechek, supra; Gummere v. Mudd, 139 Neb. 370,
297 .N. W. 622; Paxton v. Nichols, 157 Neb. 152, 59 N
W. 2d 184; Born v. Estate of Matzner supra.

The plalntlff cites no authorities or cases that sustain
the proposition that falling asleep or a momentary loss
of consciousness, per se, is evidence of gross negligence.
The defendant’s evidence is that he became suddenly ill
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and did not “fall asleep”. What we do know is that
the defendant’s loss of consciousness was sudden and
momentary. There is no medical or lay testimony to
the effect that the defendant went through the normal
process of ‘“falling asleep” immediately prior to the .
accident. This court has stated that the single act of
falling asleep is evidence of negligence sufficient to
be submitted to the jury. Hansen v. Lawrence, 149 Neb.
26, 30 N. W. 2d 63. On the other hand, we have not
stated that falling asleep without more is evidence of
gross negligence. In our previous decisions, a number
of which are cited in this opinion, we have pointed out
that it is difficult to colormatch the facts and circum-
stances of each particular case. The plaintiff has the
burden of proof and it is clear there is no evidence before
this court except that the defendant suffered a momen-
tary loss of consciousness, the cause of which is unknown.
It was not coupled with any other acts of negligence or
violations of statutes or ordinances. We agree with the
trial court that under these circumstances, with a mo-
mentary loss of consciousness and no more, there is no
showing of ‘gross or excessive negligence or a lack of
even slight care under the circumstances. There is an
utter lack of evidence that the defendant had knowledge
of or was warned of any imminent danger or that there
were any acts or conduct on his part which indicated a
persistence in the continuation of any previous negligent
acts sufficient to sustain a finding of gross negligence.
In LaVigne v. LaVigne, 176 Ore. 634, 158 P. 2d 557, the
plaintiff sustained injuries when the automobile in which
he was riding as a guest collided with a trackless trolley
bus coming from the opposite direction. The evidence
showed that the driver lost control of his car and failed
to keep a proper lookout because of having fainted at
the wheel. In reversing a judgment on a verdict for the
plaintiff, the Supreme Court of Oregon said as follows:
“We think the only reasonable deduction that can be
made from the evidence is that the collision was caused
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by the fainting of the defendant driver. If such conclu-
sion is sound, it is clear that a charge of gross negligence
cannot be based thereon.”

We have examined the plaintiff’s authorities care-
fully. He cites several cases to the effect that the evi-
dence of falling asleep at the wheel is evidence of negli-
gence. We have no quarrel with these authorities. Pri-
marily the plaintiff relies upon the case of Kaufman v.
Tripple, 180 Neb. 593, 144 N. W. 2d 201. This case is
clearly distinguishable and by inference supports the
conclusion that we have reached herein. In that case
the court summarized the facts as follows: ‘““We think
the evidence of Tripple’s drinking throughout the day,
the testimony of the patrolman that Tripple was intoxi-
cated at the time of the accident, his admission that he
fell asleep at the wheel, and his failure to comply with
warning and stop signs is sufficient to warrant the sub-
mission of Tripple’s gross negligence to the jury.” In
that case, therefore, there was evidence of the defend-
ant’s admission he was intoxicated at the time of the
accident and during this period of time he fell asleep at
the wheel; and there were other acts of negligence
coupled with this situation consisting of violation of
warning and stop signs, all of which together warranted
the submission of the case to the jury. We therefore
hold that under the facts and circumstances of this case
the momentary loss of consciousness by the defendant,
with nothing more appearing, was insufficient to sup-
port a finding of gross negligence and that the District
Court was correct in so holding.

Lastly, the plaintiff seeks to contend that the Nebraska
guest statute, section 39-740, R. R. S. 1943, is unconsti-
tutional and therefore he was entitled to go to the jury
on the issue of simple negligence. The record shows that
the plaintiff failed to challenge the constitutionality of
the law until after the District Court had sustained the
defendant’s motion to dismiss the plaintiff’s petition.
Moreover, the record shows that the entire case was
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tried upon the theory that the Nebraska guest statute
applied. The defendant in his answer alleged that the
plaintiff’s suit was barred by the guest statute, and the
plaintiff filed a reply in which he did not raise any issue
of constitutionality but affirmatively alleged that he
relied upon the provision of section 39-740, R. R. S. 1943,
that the statute did not apply if the guest was driven for
hire. The evidence also shows that one of the central,
if not the major, fact issues tried in the case by the
parties was the question of whether the plaintiff was a
guest or a passenger for hire. There are two answers to
the plaintiff’s contention in this situation. First, having
tried this case by reliance on an exception contained in
the guest statute, he cannot, after having failed to quali-
fy for the exception in the statute, attack the constitu-
tionality of the entire statute. “A litigant who invokes
the provisions of a statute may not challenge its validity.
He may not seek the benefit of it and at the same time
and in the same action question its constitutionality.”
Read v. City of Scottsbluff, 179 Neb. 410, 138 N. W. 2d
471. See, also, Shields v. City of Kearney, 179 Neb.
49, 136 N. W. 2d 174.

Secondly, a more decisive answer is found in our re-
cent holding in Hale v. Taylor, ante p. 298, 220 N. W. 2d
378, an opinion filed by this court on July 18, 1974, 4
days before the final briefs of the parties in this case
were filed. There, we stated as follows: “Plaintiff at-
tempted to raise the constitutionality of the guest statute
by an amendment to her motion for new trial. No al-
legation of unconstitutionality appears in the amended
petition. Defendant definitely relied on the guest stat-
ute in his answer. Plaintiff’s reply simply denies that
plaintiff was a guest passenger and does not allege un-
constitutionality of the statute. No issue of unconsti-
tutionality was before the District Court when the mo-
tion for summary judgment was presented and deter-
mined. Section 25-1142, R. R. S. 1943, provides for mo-
tions for new trial and its first sentence reads: ‘A new
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trial is a reexamination in the same court of an issue of
fact after a verdict by a jury, report of a referee, or de-
cision by the court’ Plaintiff’s motion for new trial
asked the District Court to determine a new issue rather
than to reexamine an issue previously decided. A new
issue is not a ground for the granting of a ‘motion for
new trial. § 25-1142, R. R. S. 1943. In Metropolitan
Utilities Dist. v. Merritt Beach Co., 179 Neb. 783, 140
N. W. 2d 626, the court said: ‘It is a general rule that
the constitutionality of a legislative act must be raised at
the earliest opportunity consistent with good pleading
and orderly procedure, or it will be considered as waived.’
In Norlanco, Inc. v. County of Madison, 186 Neb. 100,
181 N. W. 2d 119, the court quoted with approval from
Yakus v. United States, 321 U. S. 414, 64 S. Ct. 660, 88
L. Ed. 834, as follows: ‘No procedural principal is more
familiar to this court than that a constitutional right may
be forfeited in criminal as well as civil cases by the fail-
ure to make timely assertion of the right before a tri-
bunal having jurisdiction to determine it” In Consum-
ers Public Power Dist. v. City of Sidney, 144 Neb. 6, 12
N. W. 2d 104, the court said: ‘The question of consti-
tutionality not being an issue under the pleadings filed,
this court may not properly pass upon it.’ * * * The ques-
tion of the unconstitutionality of the guest statute is not
properly before us on the record in this case. In addi-
tion there has been no compliance with Rule 18 of the
1971 Revised Rules of this court requiring that a party
presenting a case involving the constitutionality of a
statute must file a written notice thereof with the Clerk
of this court at the time of filing his brief and serve a
copy of the brief on the Attorney General within 5 days
of the filing of the brief with this court.” (Emphasis
supplied.)

As in the above case there was no compliance with
Rule 18 of the rules of this court requiring that a party
presenting a case involving the constitutionality of a
statute must file a written notice thereof with the Clerk
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of this court and serve a copy of the brief on the At-
torney General. We therefore come to the conclusion
that the issue of constitutionality of section 39-740, R. R.
S. 1943, the guest statute, is not properly before us on
the record in this case. :

We therefore hold that the District Court was correct
in determining that the plaintiff was a guest passenger
as a matter of law and in sustaining a motion for a di-
rected verdict and dismissing the case because of the
insufficiency of the evidence to sustain a finding of gross
negligence. .

The judgment of the District Court was correct and is
affirmed.

AFFIRMED.

RoBERT G. ADAIR, APPELLANT, V. RALPH L. ADAIR ET AL,
APPELLEES.
222 N. W. 2d 908
Filed November 7, 1974. No. 39431.

1. Signatures: Contracts: Security Agreements. When signatures
are ‘admitted or established, production of the instrument en-
titles a holder to recover on it unless the defendant establishes
a defense. ,

2. Contracts: Consideration. A consideration for an agreement
requires that there be a benefit on one side, or a detriment
suffered or a service done on the other but the benefit rendered
need not be to the party contracting but may be to any one
else at his procurement or request.

Appeal from the District Court for Holt County:

WinLiam C. SmrItH, Jr., Judge. Reversed and remanded

with directions. : : »

" Francis D. Lee, for appellant.’
Edward E. Hannon and Edward J. Welch, for appellees.'

Heard before Wurte, C. J., SPENCER, BosLAUGH,
McCowN, NEwTON, CLINTON; and Brobkey, JJ. :

NeEwTON, J. :
This is an action to foreclose